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Chapter Four

Coercion by citizens and the role of
positions

. Introduction

The assumption underlying the argument from coercion is that citizens have the
power and the opportunity to coerce one another, albeit not directly but via laws. I
identify three possible ways in which citizens using arguments in public discourse
can be understood as being involved in exercising coercive power. The most plaus-
ible interpretation, which is the main focus of this chapter, is that citizens decide on
laws in the course of public discourse, and thereby authorise the coercion exercised
by law and implemented by government.

In connecting the use of arguments to coercion, I argue, three steps are neces-
sary. The irst step leads from arguments to positions; the second from positions to
decisions; and the third from decisions to coercion. I analyse each step in the main
part of this chapter. The main claim is that the links between the irst two steps
are weak; the relationship between the use of religious arguments and coercion is
in fact a circuitous route with many tenuous links, which is not able to sustain the
claim that using arguments in public discourse allows citizens to exercise coercive
power over one another. This means that the main justi ication for public reason as
it applies to citizens is unconvincing.

In this chapter I introduce a distinction between arguments and positions. This
distinction does not igure in present public reason theories but it is necessary to un-
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derstandwhat happens in public discourse. Moreover, it is essential for understand-
ing what a religious position is, as distinct from a religious argument (I provide a
de inition of a religious position in section . ), and for identifying what is andwhat
is not problematic about religious arguments. In particular, the distinction between
religious arguments and religious positions exposes a characteristic peculiar to pub-
lic reason theories: many of them seem to oppose religious arguments either be-
cause they confuse them with religious positions, or because they oppose secular
positions which are sometimes defended by using religious arguments. Neither of
the two can or should be addressed using the notion of public reason, or so I argue.

. Using arguments and exercising coercion

The success of the argument from coercion as moral justi ication for public reason
depends crucially on the claim that citizens exercise coercive power over one an-
other.

After specifying the conditions under which an action can be considered coer-
cive, the issue to be addressed is how political coercion proceeds, and the role cit-
izens play in it. I can think of three interpretations of the way citizens’ discourse
relates to coercion.

. . Interpretation : citizens exercise coercion

In the irst interpretation, citizens exercise coercion. This means that giving argu-
ments for policies is in itself a coercive act, or a set of many individuals’ coercive
acts. According to this account, citizens are both the coercees and the coercers:when
discussing laws and regulations, all citizens are equally positioned as bearers of the
sovereign power; as citizens they are all equally subject to the law. In public dis-
course, citizens seek to changeother citizens’will bypersuading themof thebene its
of their preferred policy option; since this is a public process the attempt at inter-
ference is known to all participants. In this interpretation, the relationship between
citizens’ discourse and the exercise of coercion is direct and strong, yet very prob-
ably this interpretation would not be embraced by any of the proponents of public
reason because it does not adequately capture the nature of political coercion. The
concern of public reason is not with coercive public reasoning; the coercive inter-
ference with someone’s will is located not primarily in public discourse but in laws
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and regulations, which prescribe behaviour. The same applies to the threat of pun-
ishment as a condition for coercion: the threat of punishment is not given in public
discussion but is provided for by rules and regulations for actions and behaviour. It
is not discourse that makes citizens do what they do not want to do, but laws and
regulations.

. . Interpretation : citizens authorise coercion

This leads to the second interpretation, according to which coercion is exercised by
laws and regulations. Citizens decide on laws and regulations in a process of public
discourse, and government exercises and administers laws and regulations and puts
the coercive threats of the law into practice. According to this interpretation, citizens
authorise coercion: they decide how coercion is to be employed, to what effect, and
with which sanctions. It is their will that interferes with citizens’ behaviour, in the
form of laws. In this interpretation, the coercees are the citizens, who are directly
subject to laws and regulations. Coercion is exercisedby law,which is in turndecided
on by citizens and executed by government. To put it shortly: the law coerces and the
citizens decide on it.

The relationship between citizens’ discourse and the exercise of coercion in this
account is indirect but still strong. Citizens’ discourse results in law which coerces,
and citizens are the authors of the law and therefore the authors of coercion. Gov-
ernment is involved in coercion in that it executes the laws, which represent the will
of the people (or a majority thereof).

The statements by proponents of public reason cited above suggest that this in-
terpretation underlies the concept of public reason. The claim that citizens exercise
coercive power is then best understood as meaning that citizens exercise political
powerwhenmaking lawswhich coerce. This is essentially what the phrase “citizens
as lawmakers” means (see chapter , section . ). In this interpretation, citizens are
regarded as the authors of laws, while at the same time being those who are sub-
ject to the laws and their coercive effects. In the rest of this chapter I analyse the
plausibility of this interpretation and its central notion of citizens as lawmakers.

This is not to deny that there can be coercion in discourse. Participants may try to change the other
participants’ will and may use threats, intimidation and the like to interfere with what others say in
public discourse andwith the policy options they support. Power relationships between participants
play a major role here. While these aspects of discourse are relevant from a broader perspective of
coercion in public deliberation, they do not coincide with political coercion as de ined here.
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. . Interpretation : citizens participate in a coercive system

Before analysing this relationship between citizens, laws, and coercion, some re-
marks are appropriate on the third interpretation of the relationship between cit-
izens’ discourse and the exercise of coercion. In this third interpretation, liberal
democracy, like any other political system, is seen as a coercive system. It is the sys-
tem as such that has coercive effects, regulates citizens’ life and punishes behaviour
of which its rules do not approve. In a democratic system citizens have a role in
this system which may be less than that of lawmakers but more than that of private
people pursuing their private concerns. It is this role of citizens which in this inter-
pretation establishes a relationship between citizens’ discourse and the exercise of
coercion. Citizens are part of a system that coerces, and when they act in their capa-
city as citizens they participate in the system that coerces and are therefore involved
in the exercise of coercion. They participate by taking part in public discussions, by
voting, by joining political parties etc. In this third interpretation, the relationship
between citizens’ discourse and coercion is both indirect and weak.

There are two ways in which this interpretation could be relevant to the rela-
tionship between citizens’ discourse and coercion. The irst is to regard the coercive
in luence of citizens’ political behaviour within a coercive system as indeterminate.
According to this view, citizens can never be sure about the precise nature and im-
portance of their contribution to the system, and thus of their share in the coer-
civeness exercised by the system as a whole. The claim could be made that, acting
under uncertainty, citizens are well advised to take the safe route and exercise self-
restraint, on the basis that their political behaviour risks being coercive. However,
as I argue in section . , the role citizens have in democracy is not indeterminate.
Rather, their share in the exercise of coercive power can be determined by looking
at the political processes in democracy and the citizens’ share in them.

The second way in which the interpretation of the coercive system is relevant to
the relationship between citizens’ discourse and coercion points to a way in which
citizens do not make decisions but could be able to in luence decisions. As parti-
cipants in a coercive system, citizens stand in relation to other actors in the system,
most notably their representatives, who make decisions on laws. If citizens are re-
lated to their representatives (in away that remains to be speci ied), they could have
a certain share in decision making, albeit an indirect one. I explore this interpreta-
tion in section . on Rawls, as Rawls addresses this issue in Political Liberalism.
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. . An example

The following example clari ies what is involved in the relationship between reli-
gious arguments and coercion. It is a very roughly sketched version of public dis-
course, serving not to give an empirically adequate account but to highlight themain
elements in public debate.

Suppose we publicly debate the issue of abortion and I say: “I oppose abortion
because I believe in God andGodhas forbidden the taking of life”. Suppose you are an
atheist and think that all religious believers are fundamentally mistaken in believ-
ing in God. You reject my argument as unconvincing and misguided. You also think
that the right of women over their own bodies outweighs any considerations in fa-
vour of protecting the foetus, and that is why you think abortion should be allowed
without quali ication. You say “I advocate an absolute right to abortion because the
right of women over their own bodies is so important that it outweighs any other
consideration”.

So far, all that has happened is an exchange of arguments and opinions on policy
options. There is no reason for either you or me to feel coerced by what the other
said, nor has there been a coercive act. Neither of us has openly tried to change the
other’swill by threatening himwith undesirable consequences if hewere to dowhat
he intended to do.

A public discussion has more than two participants, though. Imagine that many
of the other citizens in our discussion happen to be people who think like me. There
are also a few citizens who think like you and we have a prolonged debate in which
we exchange arguments but cannot reach a common position. Finally, we take a vote
and the outcome is that two-thirds of participants favour a ban on abortion. Our
government passes a law that expresses the will of the majority, thereby making
abortion illegal.

Imagine too that a few months later you become pregnant with a child you do
not want. Given your openness to abortion and your unwillingness to have a child,
you want to have an abortion. However, there is the new law, which makes abortion
illegal. You realise that technically it would still be possible to have an abortion (you
could ind someone who offers to do it for a large amount of money) but you know
that any violation of the law against abortion is punished with at least ive years’
imprisonment. Even though you would want an abortion, you decide not to have
one because you do not want to risk going to prison.

Thinking back to our public discussion, you feel that the law prevents you from
having the abortion you would like, and that law was passed thanks to a majority
in favour of a religious argument. You feel this is a matter of illegitimate coercion
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because you are being coerced on grounds you cannot (and think you should not be
made to) accept.

The example brings to the fore themost prominent elements involved in the rela-
tionship between religious arguments and coercion: the religious argument which I
put forward in our discussionwas an argument for a certain position, namely, the po-
sition that abortion should be illegal. You defended a different position, for different
reasons. A votewas then taken and a decision reached. Because of the distribution of
positions on abortion in our society, my position against abortion found a majority.
The decision resulted in a law. The law has a coercive effect on all citizens, even on
those who did not agree with it, in that it prevents them from taking a course of ac-
tion they might otherwise have taken. The elements, then, which I wish to highlight
are: arguments, being advanced in favour of positions; different positions, leading
via some decision mechanism to a collective decision; and, inally, a collective de-
cision leading to coercive political measures backed by the punitive powers of state
authority. Three steps are involved in getting from arguments to coercion: a irst
step from arguments to positions; a second step from positions to decisions; and a
third step from decisions to laws. I now examine these steps in turn.

. Arguments and positions

The focus on arguments in relation to liberal democratic justice is the main feature
of public reason liberalism, distinguishing it from other, more minimal, variants of
liberalism. In minimal liberal theories, the emphasis is on the decision aspect of
political processes. Public choice approaches to democracy, for example, focus on
dilemmas of collective decision making such as transitivity of preferences, impact
of voting procedures etc. Public reason liberalism, by contrast, focuses on reasons
for political arrangements, and relates political justice to the adequacy of reasons as
justi ications for policies.

In political theory, minimal and more comprehensive approaches can be seen
as ends of a spectrum extending from whether a political theory of democracy is
dedicated to the “why”-question (the reasons underlying collective choices) to the
“what”-question (the choices themselves) (List ). However, in the present con-
text these approaches appear as two steps in a model of the political process that
need to be taken together to provide an adequate description of the line from ar-
guments to coercion. The public reason approach, with its focus on arguments, re-
ligious or otherwise, elucidates the relationship between arguments and positions.
But its claim that there is something by way of coercion involved in using certain
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arguments cannot be made sense of without also drawing a line between positions
and decisions (and from decisions to coercive laws).

. . Religious positions de ined

In chapter , I used Audi’s de inition of a secular argument to de ine a religious argu-
ment as depending on the existence of God (or denying it) or on theological consid-
erations. By analogy with this distinction between secular and religious arguments,
I propose to distinguish between religious and secular positions. Distinguishing not
only religious and secular arguments, but also religious and secular positions will
help identify what public reason is about and what it can and cannot achieve as a
normative principle in political theory. The distinction also helps to clear up a wide-
spread, if subliminal, misunderstanding about public reason.

Distinguishing secular from religious positions is somewhat more complicated
than distinguishing between religious and secular arguments. Consider the follow-
ing positions:

. Abortion should be prohibited.

. Blasphemy should be prohibited.

. People should be free to believe in God.

. Adults should be free to buy and possess soft drugs.
If we apply Audi’s de inition of a secular argument to positions, we could say that
a religious position is one which refers in terms of its content to a religious belief,
practice, or entity. This explains why position is unlikely to be taken as a religious
position: it does not refer to religion at all. It also explains why position is gener-
ally taken to be a religious position. However, this simple de inition of a religious
position would make position a religious position, and would establish a basic
commonality between positions and , even though, obviously, position is of a
different nature, since it favours an option to be religious and prescribes neither a
religious belief nor course of action. Position also favours an option but does not
refer to religion. To explain these differences, I suggest the following two criteria for
religious positions:

a) The position refers to a religious belief, practice, entity, or concept.
b) The position prescribes a belief or course of action for all citizens or a spe-

ci ied group of citizens.

A religious position that is prohibited by law in some countries, as in the Netherlands (article
of the Dutch criminal code). Moreover, the United Nations human rights council has passed several
anti-blasphemy resolutions in the past few years.
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Both criteria must apply if a position is to be considered religious. If only one or
neither applies, a position is considered independent of religion and in that sense
secular. Of the above four positions, on my de inition is secular (b but not a), is
religious (a and b), is secular (a but not b), and is secular too (neither a nor b).

The de inition of a religious position also covers positions according to which a
religious belief or practice should not be prescribed for the whole population, but
only to a religious group. For example, the position “All Muslimwomen in this coun-
try shouldwear a headscarf” is a religious position bymy de inition. By contrast, the
position “Everyone who wants to drive a car needs a driving licence” is not.

An objection to my de inition may be that it relies on an implausible distinction
between prescribing a belief or course of action and prescribing that there be an
option for a belief or course of action. Consider the position “People should be free
to kill those who insult the Lord”. This is not a religious position in my account be-
cause it prescribes an option for a course of action rather than a course of action.
It is, like position , a position that refers to the degree of freedom citizens should
have to pursue the courses of action recommended by their faith. Indefensible as the
position may be, it is not a religious position according to my de inition, nor should
it be, as it is a positionmarking the extent of religious freedom rather than imposing
a religious course of action. That is why I think that the distinction between courses
of action and options for courses of actions should be maintained.

I see only one case in which my de inition may lead to counterintuitive results,
which is the case of atheistic positions. Consider the position “Children should be
told in school that there is no God”. It ful ils both condition a and condition b and
is therefore a religious position according to my account. This may seem odd: after
all, it is an anti-religious position. I believe this need not be a problem for my de ini-
tion, though, at least not in the present context, which involves the analysis of when
the use of religious arguments in discourse constitutes coercion on a religious basis.
A position that prescribes atheism can be considered a position that prescribes a
view of religion and in that sense is a religious position, which could constitute co-
ercion on a religious basis.

Note that I am not saying that atheism is a religion; note too that my use of the term atheism here
does not refer to all positions which are not explicitly religious, but only to positions which explicitly
reject a belief in God.
This is alsowhy I think that the position “All Muslimwomen in this country shouldwear a headscarf”
is a religious position regardless of who expresses it. It may be, for example, that someone who ob-
jects to Islam holds this position because he thinks that Muslim women should be recognisable in
public life. As his position is one that seeks to impose a religious practice, I see no problem in that
position being religious by my de inition.
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. . Positions and arguments, secular and religious

With this distinction between religious and secular positions in place, we can
identify four possible relationships between secular or religious arguments and sec-
ular or religious positions: ( ) secular arguments for secular positions; ( ) secular
arguments for religious positions; ( ) religious arguments for religious positions;
( ) religious arguments for secular positions.

( ) Secular arguments for secular positions. Secular positions can in all cases be
argued for using secular arguments. In many if not all cases several secular argu-
ments will be available for the same secular position. A ban on Sunday shopping, for
example, can be argued for by pointing to possible adverse consequences of Sunday
shopping for family life; referring to the disproportionate burdens for small enter-
prises and stores; or stressing the importance of a common day of rest for society. I
do not discuss the case of secular arguments for secular positions, since religion is
not at stake, so it falls outside the purview of this dissertation. Suf ice it to say that
questions of the legitimacy of arguments can arise in this context in cases where
arguments are secular (not religious) but arguably inaccessible (consider esoteric
arguments, for example).

( ) Secular arguments for religious positions.This is a theoretical possibility but it
is not relevant in practice. Religious positions, such as the position that sins should
be punishable offences, are hardly ever argued for using mainly secular arguments.
This is because the main point about religious positions lies precisely in their rela-
tionship to a religious belief or practice, while secular arguments for such positions
cannot capture this element and thereforemiss the point. The position that theword
of God should be the guiding star of government, for instance, is a religious position
and can be defended by religious arguments (pointing, for example, to the belief
that God is the ultimate authority of both spiritual and earthly life). It is possible
to think of secular arguments for this religious position, such as the argument that
if the word of God were the guiding star of government there would be a stronger
emphasis on the importance of moral norms in public life and that would be bene-
icial to society. Such an argument would be instrumental; that is, it would refer to
a religious belief or practice in order to bring about a secular (non-religious) good.

There are a number of positions, frequently held by religious citizens, for which secular arguments
are also commonor at least imaginable. For example, aMuslim citizenmay hold that it iswrong to eat
pork because Allah has forbidden it, and a secular, animal-loving citizen may agree that one should
not eat pork because one should not eatmeat at all. Notice, however, that the position that one should
not eat pork is not a religious position according to my de inition.
There is one example of a religious position defended by a secular argument that is relevant here,
which is Pascal’s wager. Pascal suggested that one cannot determine by reason whether God exists
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Moreover, religious positions, because they prescribe a religious belief or practice
for all citizens, aremost usefully discussed as a problemof the freedomof (and from)
religion rather than in terms of arguments. I do not therefore discuss this case.

( ) Religious arguments for religious positions.Again, religious positions aremore
pertinently considered as posing the problem of freedom of religion. Where reli-
gious arguments are concerned, this category overlaps with the following:

( ) Religious arguments for secular positions. Not surprisingly, all examples from
the public reason literature fall into this category, namely, the religiously founded
rejection of abortion, same-sex marriage, stem cell research, euthanasia etc. As I ar-
gued in chapter , the rejection of these conservative positions is a concern of many
proponents of public reason, including the inclusionists. The distinction between
secular and religious positions can help explain why such secular positions against
abortion etc. pose particular problems for liberals who seek to oppose them. A re-
ligious position, like prescribing morning prayer for all schoolchildren, can be re-
jected with the argument that it constitutes an imposition of a religious practice. In
order to point out the illegitimacy of this position it is therefore suf icient to refer
to the right to freedom of religion. By contrast, secular positions such as the pro-
hibition of abortion cannot be discarded that readily. Religious freedom will not be
enough as an argument in these cases, as the connection of a secular issue with reli-
gion is neither obvious nor exclusive. Abortion, or its prohibition, are practices that
are in themselves (that is, independently of their justi ication) not reliant on a re-
ligious entity, belief, or practice. They can be justi ied with respect to religion, but
they can also be justi ied independently of religion. The argument that embryonic
cells constitute human life from the point of conception, for example, is a serious
argument against abortion which does not rely on a religious belief or practice or
the statement of a religious authority.

. . The importance of distinguishing arguments from positions

The fact that there is in virtually all cases more than one reason to support a given
position is referred to as overdetermination. Virtually all secular positions can be
based on a number of different arguments, both secular and religious. Take the po-
sition that statutory store opening hours should exclude Sunday openings. This po-
sition can be justi ied by pointing to the status of the day of rest in the Bible. It can

or not, but that one should nevertheless believe in God. The stakes are high – in inite happiness –
and it is therefore a safer bet to believe in God than not. I thank Jan-Willem van der Rijt for pointing
this example out to me.
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also be argued for without any reference to religious belief, saying, for instance, that
store opening on Sundays would have detrimental effects on family life. The fact of
overdetermination has a number of consequences for decisions on positions. Given
a pluralist society, it is impossible to infer froma given decision on an issue the bases
individual citizens had for supporting it. Moreover, it is likely to happen often that
citizens have more than one reason for supporting a position. It is very likely that
the ultimate decision will always be based on more than one reason for a position.

Nevertheless, some authors in the public reason literature deny overdetermin-
ation for certain positions. In particular, several of them have claimed that the re-
jection of homosexuality or same-sex marriage can only be grounded on religious
arguments. Christopher Eberle, for example, claims “there is no credible nonreli-
gious reason to believe that homosexual behavior is immoral or otherwise aberrant”
(Eberle , p. ). Similarly, Michael Perry holds that “one can fairly doubt that any
secular argument that all homosexual sexual conduct is immoral is sound” (Perry

, p. ). Perry corroborates his claim by scrutinising two possible secular ar-
guments against same-sex marriages: the claims that homosexual relationships do
not bring forward children; and the claim that they do not properly constitute the
loving friendship characteristic of marriage. What Perry shows – in a painstakingly
elaborate discussion taking up almost twelve pages – is that these arguments are
not persuasive as reasons against same-sex marriage. Most political philosophers
will agree with Perry, but that is not the issue. Perry argues that the argumentation
based on those two propositions against same-sex marriage “is not sound. It is not
an argumentwe should accept” (ibid., p. ). But this is a non sequitur. There is a dif-
ference between inding an argument unpersuasive and it being inaccessible. Paul
Weithman has put this point nicely, defending

the importance of distinguishing those who violate the obligations of citizenship from those
whose politics we dislike. There may be many people who use religious arguments to support
positions with which we vehemently disagree and candidates whom we hope will lose. It does
not follow from this that they violate some obligation of citizenship. […] Though the philosoph-
ical arguments used to defend restrictions on religious political argument and activity are very
powerful, the intuitive appeal of these restrictions depends, I believe, upon unspoken assump-
tions about the policies that religious citizens advocate and vote for, and upon opposition to
those policies (Weithman , p. ).

It is important not to confuse illegitimate with unpersuasive arguments. The reason
this happens, as I argued above and in chapter , is the fact that these positions
– against homosexuality, against same-sex marriage, against abortion and so on –
are conservative. It is therefore no surprise that most political philosophers, aca-
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demics with mostly liberal inclinations, should ind such positions unpalatable, and
direct their calls for citizens to show respect and take a self-critical attitude towards
their own beliefs, particularly those concerning opponents of abortion and homo-
sexuality. Although it is nowhere explicitly stated, these characteristics of the public
reason literature do suggest that some proponents of public reason believe that the
notion of public reason could and should be an appropriate tool for declaring certain
conservative positions illegitimate (for a similar claim, see Fish ).

As an example of such suggestive writing, consider Jeremy Waldron’s contribu-
tion to the debate (Waldron ). In defending the need for a concept of public
reason for citizens, Waldron emphasises the power of citizens in a democracy:

Acting collectively as voters, they can in lict great harm on minorities, or on one another; they
can make the difference between peace and war; they can leave needy persons overseas lan-
guishing in famine if they make it clear that they will vote out of of ice anyone who increases
foreign aid. […] Persons such as the homeless, the poor, the sick, the old, the very young, the un-
employed, and the hungry are, so to speak, at the mercy of their fellow citizens on election day.
[…] If the voters decide to roll back property taxes, or to vote out of of ice anyone who proposes
to increase the iscal demands made upon them, they are in effect deciding that nothing is to be
done, or that less is to be done, to assist people in need. So, if an argument can be made in favor
of of icials not exercising their political power on the basis of their religious convictions, con-
sistency requires that the same argument can be applied also to voters (Waldron , p. ).

What Waldron tries to do is to establish a relationship between using certain ar-
guments and outcomes. The stakes, Waldron suggests, are high: there is always the
danger that thewrong decisions are being taken, decisionswhich deny help to those
in need of help. Note that Waldron implies that those who decide and those who
are affected by the decisions are two different sets of persons. This may be the case
where foreign aid and foreign policy is concerned, but not in the case of the un-
employed, for example, as unemployed citizens are also voters (formally, they have
the right to vote). What Waldron describes may be considered misuses of power by
majorities over minorities, but what their precise relationship is with the concept
of public reason remains unclear. By pointing to decisions which many readers may
thinkmorally objectionable, and by appealing to the readers’ feelings of compassion

Similarly, StephenCarter has suggested that liberal academics aremotivatedby a fear of theUSAmer-
ican Christian Right but that they wrongly suppose that the movement is dangerous because of its
religiosity rather than because of its platform (Carter , p. ). Jason Carter notes that the Amer-
ican debate is characterised by polarisation between the religious right and the secular left (Carter

).
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for people in need, Waldron suggests that limitations to arguments in discourse are
apt to avoid such undesirable outcomes.

The problem with this suggestion is that the concept of public reason is neither
necessary nor suf icient to prevent the adoption of such conservative policy options
as prohibiting abortion or not introducing same-sex marriage. Public reason is not
necessary for this purpose, as practical political examples show: in many countries
where religious arguments feature in public discourse, abortion is nevertheless al-
lowed and same-sex marriage has been introduced (as is the case in the Nether-
lands, for instance). This is partly related to the relative unpopularity of religious
arguments in Europe, but also to the facts of pluralism and overdetermination: any
plural society will likely have citizens who support these positions for either sec-
ular or religious reasons, as well as citizens who reject these positions for either
secular or religious reasons. Such cross-cutting cleavages (producing, for example,
alliances between secular conservatives and religious citizens) are evident in many
discussions in European countries on abortion, same-sex marriage, statutory store
opening hours, Islam etc.

There are also theoretical reasons why public reason is not necessary to prevent
the adoption of conservative policy options. The liberal arsenal of arguments is large
enough to reject positions like the above with reference to other values and ideals
than those of public reason. These arguments are not as conclusive as religious po-
sitions, but they are available and they have the advantage of targeting the position
itself, regardless of whether it is supported for religious or secular reasons. Same-
sex marriage, for example, can plausibly be defended from a liberal viewpoint with
reference to the values of negative liberty (not being prevented from doing some-
thing one wishes to do that would not do harm to others) and the positive value of
civic equality for all, to name just two. It is possible that such argumentsmight prove
inadequate to convince themajority of a society, but such is the course of democracy.

Neither is public reason suf icient to declare the above positions illegitimate, and
this again has to dowith overdetermination. Contrary towhat Eberle andPerry hold,
there are in fact secular arguments against homosexuality and same-sex marriage.
Two which are not infrequently heard are “It’s against nature” (or a variety thereof,
such as “If everyone did that, humanity would die out”) and “It is incompatible with
the notion ofmarriage as a unit for procreation”. One need not be persuaded by such
arguments to see that they are not illegitimate. On a conception of public reason
that focuses primarily on religious arguments, it would still be legitimate to argue in
favour of these positions if onewere to use only secular arguments. Even a Rawlsian
conception of public reason, which excludes not only religious arguments but all
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arguments based on a comprehensive doctrine, would have dif iculties stating why
these secular arguments would have to be considered illegitimate, as it is not clear
whether they are based on a comprehensive doctrine. In sum, public reason as a
notion of the accessibility of arguments has only limited regulatory in luence on the
content of secular positions.

. . Consequences for public reason theory

There are three main consequences that can be drawn from the above distinction
betweenarguments andpositions in relation to thepublic reason literature. The irst
two consequences point to the neglected role of positions in public reason for the
notion of liberal justice and the notion of respect; the third consequence concerns
the relationship between coercion and the use of arguments.

In terms of the relevance of positions for justice, it appears that some positions
will seem blatantly unjust to most citizens in a liberal democracy, regardless of the
reasons supporting them. This is because these positions are in violation of cent-
ral liberal-democratic values such as liberty and equal rights for all. I believe that
any position outlawing homosexuality (as distinguished from same-sex marriage)
would meet with such reactions. Of course the notion of public reason need not en-
tail the claim that justice is exclusively a matter of arguments, but only the weaker
claim that arguments play an important role. However, it seems that in some cases at
least, justice is primarily a matter of positions, not arguments. This seems to be the
case with most of the examples on which public reason liberalism focuses, namely,
abortion, same-sex marriage etc. Perhaps this is the case because citizens tend to
hold strong viewson these issues. Citizens care aboutwhat is done politically in these
respects, more so maybe than why it is done.

Secondly, if we take the focus on arguments seriously, we arrive at counter-
intuitive consequences for the notion of respect that plays such an important role in
public reason liberalism. Remember that, according to the notion of public reason,
citizens who use illegitimate arguments in public discourse display a lack of respect
for their fellow citizens. This means that citizens who do not observe their duty of
citizenship can be reproached by other citizens for their offence. Suppose that in a
public discussion a secular citizen opposes same-sex marriage with the argument
that “it is against nature”, while a religious citizen also opposes same-sex marriage,
but with the argument that “it is an abomination to God”. According to the logic of
public reason (which interprets respect as a matter of giving reasons that are ac-
cessible to others), the former is more respectful behaviour than the latter. This will
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strikemost people as counter-intuitive. Evenmore counter-intuitively, a citizenwho
advocates same-sexmarriageon the ground thatGodhas createdall humanbeings in
his image would be behaving with less respect, other things being equal, than a sec-
ular citizen who opposes same-sex marriage with the claim that it would lead to the
extinction of the human race. This shows that the criterion that arguments should
be accessible if behaviour in politics is to be considered respectful is insuf icient and
even distorting. Moreover, this conception of respect is extremely unlikely to coin-
cide with the citizens’ view (it is likely that a citizen who wishes to have the option
to marry his same-sex partner will not agree with this view of respect, according to
which the anti-same-sex marriage citizen respects himmore than the pro-same-sex
marriage religious citizen). These examples show that positions rather than argu-
ments sometimes determine how respect may best be understood.

The importance of positions for both justice and respect demonstrates that pub-
lic reason theories attach too much importance to arguments, to the cost of posi-
tions. This is not to say that arguments do not play a role in either justice or respect,
nor that theories of public discourse should not be concerned with the arguments
participants use. There should not, however, be an exclusive focus on arguments
but a balanced view of the role of both arguments and positions in discourse. Public
discourse is not only about arguments, but also about positions. Participants do not
only participate in discourse to exchange arguments for the sake of it; they exchange
arguments in order to argue for certain positions.

A third consequence of the distinction between positions and arguments con-
cerns the relationship between the use of arguments and the exercise of coercion. It
has become apparent that, so far, there has been no instance of coercion in the use
of religious arguments. Coercion cannot be related to the arguments themselves,
nor even to the positions they are supposed to support if these positions are sec-
ular and not religious. Moreover, I have argued that not all positions that refer to
a religious entity, practice, belief, or concept are ipso facto religious positions. In
the cases discussed in the public reason literature, viz., secular positions, which are
often defended with religious arguments, positions are opinions, standpoints on is-

Thenotion of respect as envisioned bypublic reason liberalism is, in linewith this interpretation, dir-
ected at persons, not the abstract notion of public reason (respect for what public reason demands)
nor at the spirit of democracy. Moreover, my point holds independently of whether one thinks that
respect should be accorded to citizens in their capacity as free and equal persons (claiming, as in
the above case, equal rights) or to citizens in their speci ic identities (as homosexuals, for example).
For this distinction, which is the distinction between recognition respect and appraisal respect, see
Darwall .
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sues, and have no coercive effect in themselves. Moreover, even if these positions
seem unpalatable to many, their opponents need to show why they are also illegit-
imate. Given the fact of overdetermination, reference to religious arguments alone
is not suf icient to declare a secular position illegitimate.

. Decision making in modern democracy

The next part of the reasoning leading from the use of religious arguments to coer-
cion is the step frompositions to decisions. This step is not straightforward. Modern
societies are characterised by a plurality of reasons, but also by a plurality of posi-
tions. Political matters are often of such a complexity that there is a broad range of
relevant positions. In the case of abortion, for example, the legislative choice is not
usually between abortion’s prohibition or legalisation, but the conditions relating to
either option. Presumably even the staunchest opponent of abortionwould hesitate
to ban abortion unconditionally (including, for instance, the case of a risk of per-
manent damage to the health of the mother). Similarly, supporters of abortion often
accept that some cut-off line is needed and that there should be no unconditional
right to abortion (for example, that the right to abortion should only apply up to the
third month of pregnancy). The choice that has to be made, then, is one between a
large number of partly very similar positions. The intricacy of many issues onwhich
positions need to be chosen complicates the process of arriving at a decision and
contributes to the improbability of a consensus. Because a consensus is unlikely as
the outcomeof a deliberation procedure, a decisionmechanismhas to be introduced
to arrive at a decision on an issue.

There aremanyways inwhichdemocratic political processes of decision-making
can be portrayed from the perspective of public reason. Public discussion between
citizens is a central element of public reason and the exercise of political power is
located with citizens. Citizens exchange arguments, arrive at decisions, and the de-
cisions are then implemented to form the political arrangements of a polity. The
state and state actors hardly igure in these theories, or only in so far as they act
under orders, executing the will of the people. Public reason is believed to apply
to citizens because citizens are seen as those who are primarily responsible for the

Note that this chapter deals only with the citizens’ public discourse, so that hierarchies of power are
less important than they would be if legislators, judges etc. were included in the discussion. For an
account of public reason as it applies to public of icials, see chapter .
Exceptions to this general rule that supporters of public reason focus on citizens and neglect the role
of the state and its actors are discussed in the next chapter.
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exercise of coercion, or more precisely, as the authors (rather than the executors)
of coercion.

There are two ways in which citizens can be pictured to decide about coercive
laws in thewaypublic reason thinks theydo (as a collective of citizenswithout public
of ice). One is by public discussion and the other is by voting.

. . Voting

Consider irst the case of voting. This is one of the main tasks of citizens in modern
representative democracies. Universal suffrage is one of the most basic democratic
participatory rights that citizens enjoy. Through elections, citizens determine who
is to govern them, and hold their representatives accountable. In general elections,
citizens as a collective make a decision that is binding on all: they decide who is to
represent the population as awhole in parliament. The decision at stake in elections
is a decision on and between persons. It is thus not about a position (for or against
abortion, same-sexmarriage and the like), but about a person or a party. It has been
argued that a citizen’s support for a representative is based on the candidate’s pos-
ition on issues and an expectation of what the candidate will do if elected, given his
positions (Weithman , p. ). While this may be true, it certainly is not all that
is involved in voting. Subliminal factors like one’s social group and one’s parents’
political orientation in luence voting decisions. Moreover, they are also in luenced
by reasonswhich are not directly related to a position, such as trust in the leadership
qualities of a representative, or considerations surrounding strategic voting.

Public reason does not have the ambition to offer a detailed, empirically com-
plete account of political processes. As a normative political theory it rightly takes
the liberty of abstracting from the messy circumstances of real life. Yet even if we
assume that citizens also vote for representatives on the basis of their positions,
the relationship between arguments, voting, and exercising coercion does not be-
come much stronger. First, positions will not be the only relevant consideration;
parties, their leading igures, the perceived competence of candidates etc. will also
play a role. Second, even if positions were the only considerations citizens enter-
tained when deciding in favour of a representative, the result of a general election
could not be construed as a decision on a position, because it cannot be taken for
granted that citizens all decide on the same issue. Some will think that abortion is
very important; otherswill decidewhich representative shares their position on the
protection of the environment. Moreover, it is unlikely that a single position would
serve as the underlying rationale for an individual voter’s decision. Rather, citizens
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will have toweigh all the issues they think important, onwhich a representativemay
have opinions which partly diverge and partly converge with theirs.

In elections, therefore, the general outcome is not an outcome in favour of or
against a position, but the result of a much more complex set of considerations.
If citizens exercise coercion in voting, it is coercion about who is to represent the
population as a whole, not the coercion of imposing a decision regarding a position.
Elections cannot be seen as decisions on issues.

One could argue that, while this may be correct in the case of general elections,
referenda are a different case. Referenda are decisions on issues, made by all cit-
izens; they commonly take the form of simple decisions between two or three po-
sitions (for or against ratifying a convention of the European Union, for example).
In many cases the decision taken in a referendum is not meant to provide only an
indication of public opinion; rather, the outcome is a binding decision, which will
be turned into law. Here, then, it should make a difference whether citizens support
positions for religious reasons, given that their position is directly relevant for the
outcome. However, the question is how far an individual voter is relevant to the out-
come. The following considerations apply to all large-scale decision procedures, that
is, not only referenda, but also general elections.

One major factor in collective decision-making processes is the role of decision
mechanisms in aggregating opinions. A large body of public choice theory has indic-
ated problems associatedwith collective choice situations (see, for example,Mueller

). These are more relevant to general elections than referenda, since general
elections involve a wider range of possible choices and are structured according to
the rules of the electoral system (voting for parties or for candidates; having one vote
ormore etc.). Outcomes can vary greatly depending on the size of the electorate, the
form and size of electoral districts, the choice of proportional representation orma-
joritarian electoral systems, the number of parties in the party system and many
more factors.

Two other points are important for citizens’ role in decision making (see Gaus
). One concerns the decisiveness of a voter, that is the responsibility born by a

single voter in bringing about the outcome. The precise size of a voter’s decisiveness
is contested, but it is clear it is very small. A single voter can only decide the outcome
in the unlikely case of an exact tie. The likelihood of this happening in a typical US
presidential election is about one in , , or probably even less (Brennan and Lo-
masky , p. ). The value of decisiveness is in initesimal if the probability that
any voter will vote for one of two options is not very close to . (ibid., p. ). This is
unlikely to be the case in either referenda or general elections, so and the respons-
ibility of a single voter in bringing about the outcome is minimal.
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The second point concerns the case in which a religious citizen endorses a posi-
tion solely on religious grounds but the position is defeated in the decision proced-
ure. Here the link to coercion is evenmore tenuous. If the position the religious voter
embraced was not chosen, and therefore not turned into law, the religious voter is
not responsible for wrongful legislation since there was none. One may still claim
he attempted coercion, although it should matter that it was unsuccessful, and that
the reasons for voting are not made public.

Given these points, the process of voting does not substantiate the relationship
between arguments, positions, and decision making.

. . Public discourse

Even though proponents of public reason frequentlywrite about citizens’ public dis-
course, they probably do not assume – or evenwish to prescribe – that there are gen-
eral deliberative assemblies of all citizens inwhich issues are debated and decisions
aremade. Such large-scale deliberative assemblies are a iction: not only do they not
exist, neither are they going to exist; they are neither feasible nor practicable.

While there are no large-scale deliberative assemblies, there is public discourse
indemocracies. Proponents of public reasondonot havemuch to say about how they
picture the details of public discourse, its participants, location etc. By contrast, the-
ories of deliberative democracies have devotedmore attention to the circumstances
and possibilities of a general and public discourse of citizens. Seyla Benhabib has
suggested that

the procedural speci ications of this model [the deliberative one, A.S.] privilege a plurality of
modes of association in which all affected can have the right to articulate their point of view.
These can range from political parties, to citizens’ initiatives, to social movements, to voluntary
associations, to consciousness-raising groups, and the like. It is through the interlocking net of
these multiple forms of associations, networks, and organisations that an anonymous ‘public con-
versation’ results. It is central to themodel of deliberative democracy that it privileges such a public
sphere of mutually interlocking and overlapping networks and associations of deliberation, con-
testation, and argumentation (Benhabib , p. f.; emphasis in original).

WhatBenhabib describes here is the ensemble of associations commonly referred to
as civil society. Onemay emphasise that not all participants in civil society need to be
organised in associations; things like newspapers, radio, internet and television are
important to public discourse in civil society without their constituting voluntary
associations or organisations.

Traditionally, civil society is conceptualised as a sphere separated fromand inde-
pendent of the state. JürgenHabermas, for example, has described the public sphere
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as a body of private persons who come together to develop a public opinion, which
serves as a counter-weight to the state. Similarly, Rawls has conceptually separated
the “background culture” of the media and civil associations from the realm of the
state, and emphasised the importance of unrestrained discourse in the background
culture (see next chapter).

. . Weak and strong publics

What characterises civil society as a place of public discourse is precisely its separ-
ation from the realm of political decision making. In the media, in voluntary asso-
ciations and other loci of discourse, what takes place is opinion-formation, not the
making of political decisions. Because of that feature of the public sphere in this clas-
sically liberal model – the separation of opinion formation from decision making –
Fraser has referred to the public sphere as “weak publics”, de ined as “publicswhose
deliberative practice consists exclusively in opinion formation and does not also en-
compass decision making” (Fraser , p. ). Their critical discursive check on
the state ismadepossible by the distinction between the public sphere and the state;
if the public sphere were to acquire the authority to make decisions, this function
would be lost.

Thus, far from rendering discourse meaningless, the separation between open
discourse as opinion formation and the state sphere of political decision making
makes autonomous, critical discourse possible. Apart from being a counterweight
to the state, public discourse can have a number of other bene its: it allows citizens
to inform each other about their positions and increase the clarity of their own po-
sitions by having to explain and justify them; it helps enhance civic trust and un-
derstanding through communication, deepens citizens’ understanding of justice, en-
ables citizens to identify common ground, etc.

Political decision making, by contrast, occurs in institutions of the state. Indi-
viduals participate in them not in their capacities as citizens, but as holders of of i-
cial functions, as members of parliament, ministers, judges and so on. Parliament in
particular is not only a place of decision making, but also of debate and discussion.
Fraser has therefore suggested we refer to sovereign parliaments as “strong pub-
lics”, “publics whose discourse encompasses both opinion formation and decision
making. As a locus of public deliberation culminating in legally binding decisions
(or laws), parliament was to be the site for the discursive authorization of the use of
state power” (Fraser , p. ).

In terms of participants, weak publics are constituted of citizens without a pub-
lic of ice. Strong publics like parliaments are constituted of citizens with a public
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of ice. The salient point is that citizens without a public of ice are participants in a
form of discourse that is not linked with the power to make binding decisions. In so
far as the making of legally binding decisions is necessary for the exercise of coer-
cion, the connection between discourse and coercion is present in the case of strong
publics but not in the case of weak ones. That is, it is present in the case of of icials’
discourse and absent in the case of citizens’ discourse. Where the discourse in weak
publics is concerned, therefore, the requirement of justifying coercion cannot serve
as a justi ication for imposing the limitations associated with public reason. By con-
trast, in the case of strong publics, there is reason to assume that the requirement of
justifying coercion can indeed serve as a justi ication for imposing the limitations of
public reason, in so far as discourse takes place and is followed by decisions on laws
and regulations.

To sumup, I have argued that it is dif icult to substantiate a relationship between
the positions citizens embrace and the decisions on laws and regulations taken in
democratic politics. Citizens without public of ice debate, but they do not make de-
cisions. Their discourse, and the arguments they use, can at most be regarded as
exerting an in luence on those who make the binding decisions, their representat-
ives in parliament, but cannot in itself be seen as exercising coercion. Neither is
there a relationship between positions and decisions in voting, as citizens vote in
general elections on who is to represent them. Due to the complexities of elections,
they cannot be interpreted as decisions on certain issues, that is, as af irmations or
rejections of certain positions.

. Justifying law

The inal element in the reasoning from the use of arguments to the exercise of co-
ercion is the step from decisions to coercion. In the previous chapter (section . ), I
identi ied the lawas the locus of coercion. This viewaccordswithNozick’s de inition

Thompson has argued that binding decisions aremade in civil society, too, so the difference between
civil society and the state should be seen as amatter of degree rather than an opposition (Thompson

, p. ). I agree with Thompson that the difference between civil society and the state is not
one of opposition. However, it should be noted that Thompson uses the notion of civil society in a
different way from, for example, Fraser and Habermas. To Thompson, voluntary associations like
clubs and societies are part of civil society, whereas Habermas’s public sphere and Fraser’s weak
publics refer to political activities of citizens, not their membership of voluntary associations. The
binding decisions in civil society to which Thompson refers are decisions onmembership, policy etc.
– decisions that are binding only onmembers of the club or association in question, not the whole of
the population.
For a version of this claim and its refutation, see chapter , section . .
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of coercion. Law intentionally seeks to in luence citizens’ behaviour, and this aim is
both open (known to those subject to the law) and proceeds via citizens’ wills, not
(primarily) via the use of force as ameans of prevention. The law provides sanctions
for noncompliance, that is, it issues a credible threat of consequences. Finally, it is
reasonable to assume that the threat of sanctions issued under the law is partly why
citizens choose to adhere to the law; that is, it is causally involved in bringing about
the desired result.

The coerciveness of law admits a number of differentiations and graduations.
Perhaps the most important, where the justi ication of coercion is concerned, is the
distinction between primary and secondary coercion (Audi , pp. f.). Primary
coercion requires a particular action, such as paying income taxes or, in some coun-
tries, taking out health insurance. Secondary coercion refers either to an act related
to primary coercion (such as the state spending the taxpayer’s money in a way he
disapproves ) or to conditional coercion, i.e. coercion in situations that citizens are
free to avoid (one has to obtain a licence to be allowed to drive a car, but one can
choose not to drive). Since law needs justi ication due to its coerciveness, primary
coercion – being the more direct or fundamental or invasive kind of coercion – is in
greater need of justi ication than secondary coercion.

Obviously arguments play a role in the justi ication of coercive law. Coercive laws
need to be justi ied, and themeans for justifying them is giving arguments thatmake
the content of the law appear a cogent decision. The lack of adequate arguments for
a coercive law increases the risk that citizens feel illegitimately coercedbecause they
feel they cannot accept the grounds for a law by which they are coerced. It may very
well be impossible to achieve, through giving adequate reasons, that every single cit-
izen shall accept a coercive law as justi ied. Individual moral judgements may vary
too much to permit that. But it is certainly a very reasonable view of liberal demo-
cracy to ask that citizens be given reasons that could induce at least most of them

For the present purpose, it is suf icient to assume that law is coercive, but this point is contested
in legal philosophy (Edmundson ; Lamond ; Lamond ). Strictly speaking, not all laws
and regulations are coercive in the sense used here, for not all laws and regulations intend to prevent
citizens from acting in certain ways. Some types of laws and regulations provide for rights, such as
the right to vote, or regulate administrative procedures such as the conclusions of agreements or the
legalisation of documents.
Even though there is a coercive element in the state spending the taxpayers’ money, it is, as Green-
awalt has emphasised, rightly distinguished from primary coercion, for otherwise almost any state
action would have to be considered coercive (Greenawalt , p. n. ).
Subsidies (for example for the construction of religious buildings) and special taxes (on alcohol, for
instance) can also be considered instances of secondary coercion.
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(the reasonable, for example, or those willing to engage in peaceful cooperation) to
accept a coercive law as legitimate.

However, the claim that citizens are entitled to be given good reasons for a coer-
cive law to which they will be subject is not the same as the claim that citizens need
to give each other good reasons for a coercive law. The difference between the irst
and the second claim is that the irst stipulates only that reasons which ful il certain
conditions should be given (that is, should be publicly known); the second claim en-
tails the more demanding stipulation that it is all citizens who have the duty to give
such reasons. As I have sought to argue in this chapter, this more demanding claim
cannot be justi ied, at least not with reference to the claim that coercion needs to be
justi ied.

. Conclusion

In this chapter I have argued that the main justi ication for public reason as it ap-
plies to citizens is unconvincing. That justi ication lies in the claim that citizens ex-
ercise coercive political power over one another and should therefore exercise self-
restraint anduse only argumentswhich other citizens can reasonably be expected to
accept as bases for political coercion. I have sought to show that citizens do not exer-
cise coercion over one another, at least not in the sense envisaged by public reason,
that is, as a collective deciding on laws and regulations. Neither in public debate nor
in voting can the relationship between using arguments and exercising coercion be
substantiated for citizens who hold no public of ice.

I have defended this claim by showing that the link between religious arguments
and coercion is in fact a circuitous route with many tenuous links. One such link is
that public reason liberalism has little if anything to say about secular conservat-
ive policy options, which religious believers sometimes support and which liberals
often seek to invalidate. Someproponents of public reason seem to suggest that pub-
lic reason can be used to prevent such positions from being defended in public dis-
course, but public reason is neither a necessary nor a suf icient means to that end.

A second problem is that the notions of respect and political justice offered by
public reason liberalism remain partial at best, for they cannot incorporate import-
ant intuitions about the signi icance of positions for respect and political justice.
Moreover, in some cases these notions contradict plausible liberal conceptions of
respect and justice.



C

A third weak link is the decision aspect of politics. Voting is directly related to
decisions, but not to decisions on coercive laws. Debate among citizens is not related
to decisions. In neither case, then, is citizens’ political activity directly connected to
the exercise of coercion.

Given all these tenuous links in the steps from using arguments to exercising
coercion, the connection between citizens’ discourse and coercion is too weak to
serve as a justi ication for self-restraint. At least, this is the conclusion for citizens. It
rests on the distinction between citizens on the one hand and public of icials on the
other. If it is true that citizens do not exert coercive political power over one another
but that public of icials do exert power over citizens, then there would be a prima
facie case for restraints on the discourse of public of icials.




