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O, wij namen wraak, wij leerden talen, waarvan zij de namen nooit gehoord hadden en wij 

lazen boeken waar zij niets van konden begrijpen, wij doorleefden gevoelens waarvan zij het 

bestaan niet vermoedden. ‘s Zondags liepen wij uren en uren ver over wegen, waar zij nooit 

kwamen, en op kantoor dachten wij aan de slootjes en de weilanden, die wij gezien hadden 

en terwijl de heeren ons bevalen dingen te doen waarvan wij ‘t nut niet begrepen, dachten wij 

er aan, hoe Zondagavond de zon was ondergegaan achter Abcoû. En hoe wij woordeloos ‘t 

heelal doordacht hadden, hoe God ons hoofd, ons hart en ons ruggemerg gevuld had en hoe 

mal zij zouden kijken, als wij hun dat zouden zeggen. En hoe zij met al hun geld en hun 

reizen naar Zwitserland en Italië en Godweetwaarheen en met al hun knapheid en 

bedrijvigheid dat nooit zouden kunnen beleven. 

Nescio, Titaantjes (1915) 
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1. Introduction

I. Some Peeks at the Cathedral

One of the minor tragedies in legal scholarship is that feeble attempts to completeness will 

inevitably fall victim to the limitations of time and knowledge. Thus, Claude Monet’s paintings 

of the façade of the Rouen Cathedral have provided ample inspiration for legal scholarship 

wishing to emphasise that it is only offering one view of the cathedral, out of many possible 

alternatives.1 

Cliché as it may be, obviously the metaphor is true,2 and any possible contributions to EU 

law are no exception.3 The articles which are bundled in this dissertation centre on the various 

roles of autonomy, legality and pluralism in the EU legal system.4 I cannot claim, however, to 

1 To my knowledge, the ‘views of the cathedral’ metaphor was introduced to legal scholarship by G. Calabresi 

and A.D. Melamed, ‘Property Rules, Liability Rules, and Inalienability: One View of the Cathedral’ (1972) 85 

Harvard Law Review 1089, who attribute the phrase to Harry Wellington (ibid. 1190). 
2 One might think that clichés are clichés because they are trivially true or commonplace. But the standard work 

On Clichés finds the sociological essence of clichés in the supersedure, rather than the triviality, of meaning by 

social functions: A.C. Zijderveld, On Clichés: The Supersedure of Meaning by Function in Modernity (Routledge 

1979). 
3 See e.g. P. Craig, ‘Integration, Democracy, and Legitimacy’ in P. Craig and G. de Búrca (eds.), The Evolution 

of EU Law, 2nd edn (Oxford University Press 2011) 28–29; K. Lenaerts and J.A. Gutiérrez-Fons, ‘Epilogue on 

EU Citizenship: Hopes and Fears’ in D. Kochenov (ed.), EU Citizenship and Federalism: The Role of Rights 

(Cambridge University Press 2017) 753. 
4 In this dissertation, I generally use the term ‘legal system’ instead of ‘legal order’, but I consider both terms 

largely synonymous apart from some possible, and largely personal, connotations. ‘System’ in the strict sense 

may be understood as having the properties completeness, closed, and consistent – unlike the looser connotation 

of ‘order’. In this sense, ‘system’ would be the narrower concept. However, apart from whether any non-trivial 

formalised system can be both complete, closed and consistent at the same time (which has been seriously 

questioned since Gödel’s proof of the incompleteness theorem), legal systems/orders do not possess these 

properties in any case, as they interact continuously with their social and normative environments. At most, legal 

systems claim to possess these properties or aspire towards possessing them (eg, J. Bengoetxea, ‘Legal System as 

a Regulative Ideal’ in H.-J. Koch and U. Neumann (eds.), Praktische Vernunft und Rechtsanwendung (Franz 

Steiner 1994)). In a weaker sense, ‘system’ can refer to a set of related elements which has a certain internal 

structure and can be distinguished from its environment (see e.g., M. van de Kerchove and F. Ost, Legal System. 

Between Order and Disorder, trans I. Stewart (Oxford University Press 1994) 10–12). In this sense, some authors 

have argued that ‘legal system’ has a narrower meaning than ‘legal order’ because it requires a higher degree of 



provide even one full view of the cathedral. Instead of providing a comprehensive and 

systematic analysis of either the autonomy, legality or pluralism of EU law, as others have 

done before,5 this dissertation comprises a collection of essays each of which deals with some 

part of EU law in which autonomy, legality and/or pluralism take centre stage. Hence, while I 

have tried to provide some different glances at the cathedral of EU law, each of them is more 

accurately described as a small peek than a full-blown view. 

This introduction will connect some of the dots portrayed in the subsequent chapters. To 

this end, it will provide, firstly, an introduction to the three themes of this dissertation. 

Secondly, it will give an overview of the subsequent chapters, linking them to the previously 

described themes. Thirdly, it will offer some general remarks about the methodologies 

employed in the various chapters in view of legal science more generally. 

 

II. The Themes of this Dissertation 
 

Legality, autonomy and pluralism are, each in themselves, notoriously complex and contested 

concepts.6 It would be foolish to pretend to provide an analysis of these themes that is even 

remotely exhaustive. Further, even non-exhaustive descriptions of these terms will entail 

almost certainly controversial claims. For that reason, this overview not only does not claim 

completeness, but also does not claim to do full justice to the philosophical debates surrounding 

each of the themes. Instead, my main aim is to give a sense in which the following chapters 

																																																								
internal systematicity (see in the context of EU law e.g. K. Culver and M. Giudice, ‘Not a System But an Order’ 

in J. Dickson and P. Eleftheriades (eds.), Philosophical Foundations of European Union Law (Oxford University 

Press 2012). Conversely, in a different way ‘legal order’ appears to be the narrower concept insofar as, it is my 

impression, ‘order’, unlike ‘system’, connotes a minimum degree of legitimacy. In general jurisprudence, the 

choice between ‘legal system’ and ‘legal order’ appears largely arbitrary and not based on fundamental 

assumptions. Using ‘legal system’ are e.g. C.E. Alchourrón and E. Bulygin, Normative Systems (Springer 1971); 

J. Raz, The Concept of a Legal System, 2nd edn (Clarendon Press 1980); M. Troper, ‘Système juridique et État’ 

(1986) 31 Archives de philosophie du droit 29. ‘Legal order’ is e.g. used by S. Romano, L’ordre juridique, trans. 

L. Francois and P. Gothot (Dalloz 1975). 
5 On autonomy, see R. Barents, The Autonomy of Community Law (Kluwer Law International 2004). On pluralism, 

see e.g. K. Jaklic, Constitutional Pluralism in the EU (Oxford University Press 2014). 
6 It would probably go too far to say that they are (all) ‘essentially contested concepts’ in W.B. Gallie’s 

terminology (see ‘Essentially Contested Concepts’ (1955–1956) 56 Proceedings of the Aristotelian Society 167). 

At least with regard to ‘morality’ and ‘autonomy’, the core meaning of the terms does not seem contested, even 

though the way in which they are applied in various contexts can be quite diverging.  



relate to one or more of the ways in which we understand ‘legality’, ‘autonomy’ and ‘pluralism’ 

respectively. In other words, the following description is intended to provide a general 

background picture for the chapters that follow.  

 

A. Three Conceptions of Legality 

We can distinguish between at least three conceptions of legality.7 Perhaps more so than the 

different conceptions of autonomy and pluralism described below, the term ‘legality’ is used 

in ways so different from each other that it might not even make sense of speak of ‘conceptions’ 

of the same concept anymore. Perhaps, therefore, the following categorisation is more 

accurately described as three different concepts of legality. With this caveat in mind, which 

need not concern us much here,8 let us proceed. 

																																																								
7 A fourth idea of legality denotes an aspirational ideal the law should live up to. This understanding of legality is 

most notably associated with Lon Fuller’s eight principles of legality, which he also referred to as the ‘internal 

morality’ of law, and connects to certain understandings of the rule of law. It remains somewhat unclear whether 

Fuller deemed these principles conceptual features of law (i.e. what the concept of law is), or as a normative ideal 

of how people ought to understand law. Under the former interpretation, which is put forward by L. Green, 

‘Positivism and the Inseparability of Law and Morals’ (2008) 83 New York University Law Review 1035, Fullerian 

legality would provide a certain understanding of the ‘property of being law’. By contrast, Schauer advanced a 

understanding of Fuller’s theory of legality based on the second interpretation: see e.g. F. Schauer, ‘Law as a 

Malleable Artifact’ in L. Burazin, K.E. Himma and C. Roversi (eds.), Law as an Artifact (Oxford University Press 

2018). Others, notably Joseph Raz and John Gardner, have interpreted Fuller’s criteria as an aspirational, moral 

ideal. See J. Raz, ‘The Rule of Law and its Virtue’ in The Authority of Law (Clarendon Press 1979); J. Gardner, 

‘The Legality of Law’ and ‘The Supposed Formality of the Rule of Law’ in Law as a Leap of Faith (Oxford 

University Press 2012). 
8 I leave this theoretical issue aside not only because it is quite irrelevant for our purposes, but also because it 

would not only require a detailed analysis of the distinction between concepts and conceptions of concepts, but 

also of the meaning of the term ‘concept’ as such. The two most prominent approaches to the term ‘concept’ in 

twentieth-century analytic philosophy are the theory of concepts as definitions, mainly associated with early 

twentieth-century philosophy of Frege, the early Wittgenstein, and the logical positivists, and the theory of 

concepts as use which is associated with the later Wittgenstein. See in particular on concepts as definitions e.g. 

G. Frege, ‘Introduction to Logic’ in M. Beaney (ed.), The Frege Reader (Blackwell 1997) 298; L. Wittgenstein, 

Remarks on the Foundation of Mathematics, trans. G.E.M. Anscombe, G.H. von Wright and R. Rhees (Blackwell 

1956) 295; and on concepts as use see generally e.g. L. Wittgenstein, Philosophical Investigations, trans. G.E.M. 

Anscombe (Blackwell Publishing 1986). 



In the most abstract sense, recent contributions in the Anglo-American tradition of general 

jurisprudence understand ‘legality’ simply as ‘the property of being law’.9 The legality of some 

law-like entity turns on whether this entity possesses the characteristics that are essential to the 

concept ‘law’. Consequently, conceptual analysis becomes the main methodology of questions 

pertaining to legality.10 This makes the analysis of legality necessarily highly abstract and a-

historical, although it does not necessarily deny that ‘legality’ and ‘law’ may reference 

something very different to societies other than ours.11 In Raz’s words: 

 

‘[w]hile the general theory of law is universal, it is also parochial [because] the concept of 

law is itself a product of a specific culture’.12 

 

Notable questions that have preoccupied legal philosophers in the contemporary analytic 

tradition pertain to the possible connections between law and morality,13 the interpretative 

nature of law,14 and the relationship between law and authority,15 among others. These 

																																																								
9 J.L. Coleman, The Practice of Principle (Oxford University Press 2001) 84; S.J. Shapiro, Legality (Harvard 

University Press 2011) 4–7. 
10 See e.g. Shapiro, Legality (n. 9) 13–25.  
11 Brian Tamanaha has argued that the ‘artificial’ nature of law makes a priori conceptual analysis in general 

jurisprudence a dead end (see e.g. B.Z. Tamanaha, A Realistic Theory of Law (Cambridge University Press 2017)). 

While he is absolutely correct in maintaining that theoretical analysis of law can never be a priori, his conclusions 

seem to ignore that adherents of conceptual analysis have long recognised that it is our concept of law that is 

being studied (see the next note and accompanying text). For more sustained criticism of conceptual analysis, see 

L. Murphy, ‘Concepts of Law’ (2005) 30 Australian Journal of Legal Philosophy 1; D. Priel, ‘Jurisprudence and 

Necessity’ (2007) 20 Canadian Journal of Law and Jurisprudence 173; A. Marmor, ‘Farewell to Conceptual 

Analysis (in Jurisprudence)’ in S. Sciaraffa and W.J. Waluchow (eds.), Philosophical Foundations of the Nature 

of Law (Oxford University Press 2013). 
12 J. Raz, Between Authority and Interpretation: On the Theory of Law and Practical Reason (Oxford University 

Press 2009) 92, 95. 
13 E.g. H.L.A. Hart, ‘Positivism and the Separation between Law and Morals’ (1958) 71 Harvard Law Review 

593. On the subsequent debate between inclusive and exclusive legal positivism, see e.g. W.J. Waluchow, 

Inclusive Legal Positivism (Clarendon Press 1994); S.J. Shapiro, ‘The “Hart–Dworkin” Debate: A Short Guide 

for the Perplexed’ in A. Ripstein (ed.), Ronald Dworkin (Cambridge University Press 2007). 
14 E.g. R. Dworkin, Law’s Empire (Harvard University Press 1986). 
15 E.g. J. Raz, ‘Authority, Law, and Morality’ in Ethics in the Public Domain: Essays in the Morality of Law and 

Politics (Clarendon Press 1995); S.J. Shapiro, ‘Hart’s Way Out’ in J.L. Coleman (ed.), Hart’s Postscript: Essays 

on the Postscript to The Concept of Law (Oxford University Press 2001). 



theoretical programmes and their conception of legality are also relevant to international and 

European law specifically. An important dimension of the question whether international law 

is really ‘law’ centres on whether international law possesses the same analytical structure and 

systematicity as domestic law, and which similarities and dissimilarities between the two are 

salient for the concept of law.16 The comparison between domestic legal systems and the EU 

legal system has, recently, also received attention in the philosophical literature,17 and the first 

two chapters of this dissertation aim to contribute to this discussion.18  

According to a very different conception, which traces back to Kant’s moral philosophy, 

legality refers to morally unconcerned compliance with the law.19 This Kantian conception 

juxtaposes legality with morality.20 In practical terms, the Kantian conception of legality points 

at the law’s ethical agnosticism: in the eyes of the law, the ethical virtue or vice of actions 

become irrelevant once these actions comply with the law’s prescriptions.21 In other words, the 

law is perfectly fine with the ‘bad man’ complying with its requirements even if he does so 

without any normative endorsement but out of pure self-interest.22 In this sense, ‘legality’ is 

very different from ‘morality’23 as commitment to morality cannot go without normative 

																																																								
16 See e.g. H.L.A. Hart, The Concept of Law, 3rd edn (Oxford University Press 2012) ch. 10; J. Waldron, 

‘International Law: “A Relatively Small and Unimportant” Part of Jurisprudence?’ in L. Duarte d’Almeida, J. 

Edwards and A. Dolcetti (eds.), Reading H.L.A. Hart’s The Concept of Law (Hart Publishing 2013); M. Payandeh, 

‘The Concept of International Law in the Jurisprudence of H.L.A. Hart’ (2010) 21 European Journal of 

International Law 967. 
17 See in particular J. Dickson, ‘How Many Legal Systems? Some Puzzles Regarding the Identity Conditions of, 

and Relations Between, Legal Systems in the European Union’ (2008) 2 Problema 9; J. Dickson, ‘Directives in 

EU Legal Systems: Whose Norms Are They Anyway?’ (2011) 17 European Law Journal 190; P. Eleftheriadis, 

‘Pluralism and Integrity’ (2010) 23 Ratio Juris 365. 
18 See ‘Why EU Law Claims Supremacy’, Chapter 2; and ‘Legality and Autonomy of EU Law: You’d Better 

Believe It’, Chapter 3. 
19 I. Kant, Metaphysical Elements of Justice. Part I of the Metaphysics of Morals, 2nd ed., trans. J. Ladd (Hackett 

Publishing 1999) 19. 
20 Ibid.: ‘The agreement of an action with the law of duty is its legality [Gesetzmässigkeit] (legalitas); the 

agreement of the maxim of the action with the law is its morality [Sittlichkeit] (moralitas)’ (emphasis in original). 
21 For a magnificent exposition, see A. Somek, The Legal Relation: Legal Theory after Legal Positivism 

(Cambridge University Press 2017) ch. 2. 
22 O.W. Holmes, ‘The Path of the Law’ (1897) 10 Harvard Law Review 457.  
23 It should be noted that ‘morality’ refers here to the first-order moral facts of ‘critical morality’ or in the 

terminology of Matthew Kramer, ‘morality tout court’ (see M.H. Kramer, Moral Realism as a Moral Doctrine 

(Wiley-Blackwell 2009) 12–14, in contrast to the contingent mores (or ‘positive morality’) of a certain society or 



endorsement of its prescriptions.24 While the Kantian conception of legality is perhaps less 

comprehensive and ambitious than Anglo-American legality, as it only denotes one aspect of 

the nature of law, it remains a highly peculiar and interesting feature of what law requires of 

its subjects. Furthermore, the Kantian legality of law – in the sense of its disinterest in the 

motives of its subjects to comply with legal norms – arguably has a distinct moral merit itself. 

By remaining largely agnostic to the ethical virtue of the actions of individuals insofar as they 

are legal, the law may promote morally sound results. The functioning of the acquisition of EU 

citizenship provides an interesting example of this moral virtue of legality in the context of EU 

law.25 

Finally, in constitutional and administrative law of many legal systems, ‘legality’ is itself 

a general principle of positive law.26 While its content tends to vary slightly across legal 

systems, its core meaning is that state action ought to have a basis in constitutional law. In 

Germany, for example, Article 20(3) of the Grundgesetz stipulates that executive authority 

must be exercised in accordance with statutory law and the Basic Law. In the United Kingdom, 

a functionally similar role is occupied by the ultra vires doctrine in judicial review.27 In most 

jurisdictions, the principle of legality is deeply infused with considerations of political 

legitimacy and sovereignty. This general principle of law is, in a way, the positive equivalent 

of Kantian legality: legitimate state action requires (only) compliance with law.28 

																																																								
group. Obviously, one can follow the contingent mores of out of pure self-interest in the same way as Holmes’ 

bad man follows the law.  
24 The distinction between following legal norms and following moral norms also has deeper connections to the 

normativity of law and morality respectively. It can be argued that morality is necessarily ‘robustly’ or ‘full-

bloodedly’ normative, i.e. provides real reasons for its subjects, while law only possesses a ‘formal’ normativity, 

i.e. its provides criteria of correctness and is in this sense more akin to rules of games. See e.g. D. Enoch, ‘Is 

General Jurisprudence Interesting?’ in D. Plunkett, S.J. Shapiro and K. Toh (eds.), Dimensions of Normativity: 

New Essays on Metaethics and Jurisprudence (Oxford University Press 2019). 
25 See ‘Pluralism Through its Denial: The Success of EU Citizenship’, Chapter 7; and ‘Breaking Chinese Law – 

Making European One: The Story of Chen, Or: Two Winners, Two Losers, Two Truths’, Chapter 8. 
26 For an overview, see J. Schwarze, European Administrative Law (Sweet & Maxwell 2006) 212–260. 
27 On the place of the ultra vires doctrine in UK constitutional law, see e.g. M. Elliott, ‘The Ultra Vires Doctrine 

in a Constitutional Setting: Still the Central Principle of Administrative Law’ (1999) 58 Cambridge Law Journal 

129. For discussion, see e.g., P. Craig, Administrative Law, 7th edn (Sweet & Maxwell 2012) 4–16. 
28 On how this positive law conception of legality should be distinguished from the idea of the rule of law, see G. 

Palombella, ‘Beyond Legality – Before Democracy: Rule of Law Caveats in the EU Two Level Systems’ in C. 

Closa and D. Kochenov (eds.), Rule of Law Oversight in the European Union (Cambridge University Press 2016). 



In EU law, the ECJ’s construal of the rule of law plays a similar function, where according 

to the ECJ it entails that all measures of secondary law must be in conformity with the 

Treaties.29 More specifically, the principle of conferral limits the powers of the EU to those 

expressly or implicitly conferred to it.30 One of the most consequential implications of the EU 

principle of legality has been the longstanding discussion on the limited degree of direct effect 

of directives pursuant the constraints of Article 288 TFEU.31 The CJEU’s case-law on the 

hermeneutic content of Article 288 TFEU and its implications for the effects of unimplemented 

directives is almost entirely a corollary of the difficult relationship between effet utile – a 

cornerstone of EU law32 – and the perceived constraints of legality.33 

All three conceptions of legality provide an abstract reflection upon the law. Anglo-

American legality focuses on what law is, employing the method of conceptual analysis. 

Kantian legality focuses on what law requires of its subjects, by contrasting law with morality. 

Legality as a principle of positive law focuses on what is lawful for the state to do, connecting 

legality to legitimacy. Notwithstanding diverging vocabulary and levels of abstraction, as well 

as important distinctions of substance, these conceptions of legality are profoundly 

interconnected. Two very different examples may illustrate this. In the case law on ‘incidental 

effects’ of directives,34 ‘triangular situations’,35 and Mangold case law,36 the Court stretches 

																																																								
29 Parti écologiste ‘Les Verts’ v European Parliament, 294/83, EU:C:1986:166, para. 22. For critical engagement 

with the ECJ’s conception of the rule of law, and arguing that this conception amounts to legality rather than the 

rule of law, see D. Kochenov, ‘EU Law without the Rule of Law: Is the Veneration of Autonomy Worth It?’ 

(2015) 34 Yearbook of European Law 74. 
30 Arts. 4 and 5 TEU. 
31 ‘The Normative Impact of Invoking Directives: Casting Light on Direct Effect and the Elusive Distinction 

between Obligations and Mere Adverse Repercussions’, Chapter 5. 
32 See generally S. Seyr, Der effet utile in der Rechtsprechung des EUGH (Duncker & Humblot 2008). 
33 ‘The Normative Impact of Invoking Directives: Casting Light on Direct Effect and the Elusive Distinction 

between Obligations and Mere Adverse Repercussions’, Chapter 5. 
34 CIA Security International SA v Signalson SA and Securitel SPRL, C-194/94, EU:C:1996:172; Unilever Italia 

SpA v Central Food SpA, C-443/98, EU:C:2000:496. 
35 E.g. Fratelli Costanzo SpA v Comune di Milano, 103/88, EU:C:1989:256; and World Wildlife Fund (WWF) and 

Others v Autonome Provinz Bozen and Others, C-435/97, EU:C:1999:418; and R on the application of Delena 

Wells v Secretary of State for Transport, Local Government and the Regions, C-201/02, EU:C:2004:12.  
36 Werner Mangold v Rüdiger Helm, C-144/04, EU:C:2005:709; Seda Kücükdeveci v Swedex GmbH & Co. KG, 

C-555/07, EU:C:2010:21; Association de médiation sociale v Union locale des syndicats CGT and Others, C-

176/12, EU:C:2014:2; Dansk Industri (DI), acting on behalf of Ajos A/S v Estate of Karsten Eigil Rasmussen, C-



the direct effect of directives as much as possible within the boundaries of the EU principle of 

legality.37 In the Chen case,38 the Court acknowledges Catherine Zhu’s residence right in the 

UK without regard to the ethical virtue or vice of her mother’s actions.39 These two examples 

seem to have very little, if anything, in common. Perceiving these two examples through the 

lens of legality in the sense of (Kantian) compliance with the law, however, shows us in both 

cases the legal reasoning involves a partly substitution of ad hoc practical reasoning for morally 

unconcerned compliance with the law:40 it does not matter to Catherine Zhu’s rights how she 

acquired EU citizenship, and it does not matter to the horizontal invocability of directives how 

inconvenient are the negative repercussions for the other private party. This practical 

implication of Kantian legality – pervasive in legal reasoning – tells us a lot about the nature 

of law and legal reasoning as such. 

 

B. Two Conceptions of Autonomy  

Autonomy indicates a sense of self-determination and independence from outside influence. 

Numerous conceptions of autonomy can be traced in philosophy, sociology and ethics,41 the 

specifics of which need not concern us here. As applied to EU law, the autonomy of the EU 

legal system references, first of all, a kind of formal self-referentiality which is typical of legal 

systems.42 In this thin sense, legal systems are autonomous because their normative content 

																																																								
441/14, EU:C:2016:278; Vera Egenberger v Evangelisches Werk für Diakonie und Entwicklung e.V., C-414/16, 

EU:C:2018:257. 
37 See further ‘The Normative Impact of Invoking Directives: Casting Light on Direct Effect and the Elusive 

Distinction between Obligations and Mere Adverse Repercussions’, Chapter 5. 
38 Kunqian Catherine Zhu and Man Lavette Chen v Secretary of State for the Home Department, C-200/02, 

EU:C:2004:639. 
39 See further, ‘Breaking Chinese Law – Making European One: The Story of Chen, Or: Two Winners, Two 

Losers, Two Truths’, Chapter 8. 
40 In this regard, see also Frederick Schauer’s important work on ‘legal formalism’ as a substitution for all-things-

considered reasoning (in which moral reasoning would take an important role), e.g. F. Schauer, ‘Formalism’ 

(1988) 97 Yale Law Journal 509. 
41 For a brief overview, see J. Christman, ‘Autonomy in Moral and Political Philosophy’, Stanford Encyclopedia 

of Philosophy (2015). 
42 See ‘Why EU Law Claims Supremacy’, Chapter 2. 



claims to be immune to outside interference. The content of the law is determined by the law 

itself, i.e. the legal system is normatively closed.43  

Formal autonomy should not be conflated with autonomy of substance.44 The substance 

of law is never autonomous. This is already apparent from the fact that legal norms refer to 

terms whose meaning derives in part from ordinary language use.45 Further, many legal norms 

have a deliberately vague moral content – ‘reasonable’, ‘fair’, ‘due process’, and so on – and 

only become determinate through application in concrete cases. As a result, by interpreting 

legal norms, courts and other legal actors shape and develop the law in accordance with extra-

legal informants, including but not limited to morality.46 The manner in which legal systems, 

contrary to autonomous systems of norms such as games, is not autonomous, but at the centre 

of society, was magnificently described by Joseph Raz in Practical Reason and Norms.47  

Notwithstanding the apparent substantive influence by and interaction with other 

normative and social systems, autonomy does play a role in the substance of law. Once 

concepts are within the ambit of the legal norms, they acquire a specific legal meaning which 

																																																								
43 E.g. N. Luhmann, ‘The Unity of the Legal System’ in G. Teubner (ed.), Autopoietic Law: A New Approach to 

New and Society (de Gruyter 1988). 
44 See also ‘Why EU Law Claims Supremacy’, Chapter 2. 
45 I say ‘in part’ because it is deeply controversial whether the legal meaning of a concept equals the ‘ordinary 

meaning’ of that concept in language. Textualist positions in legal interpretation would answer this question in 

the affirmative. For useful overviews of the main positions, see J.F. Manning, ‘What Divides Textualists from 

Purposivists?’ (2006) 106 Columbia Law Review 70; and R.H. Fallon, ‘The Meaning of Legal “Meaning” and its 

Implications for Theories of Legal Interpretation’ (2015) 82 University of Chicago Law Review 1235. For an 

extensive analysis of the use of ordinary meaning, see T.R. Lee and S.C. Mouritsen, ‘Judging Ordinary Meaning’ 

(2018) 127 Yale Law Journal 788. 
46 This account of legal reasoning relies mainly on Raz’ account of legal reasoning. See J. Raz, ‘On the Autonomy 

of Legal Reasoning’ in Ethics in the Public Domain: Essays in the Morality of Law and Politics (Clarendon Press 

1995); J. Raz, ‘Incorporation by Law’ in Between Authority and Interpretation: On the Theory of Law and 

Practical Reason (Oxford University Press 2009). 
47 J. Raz, Practical Reason and Norms (Clarendon Press 1975). Comparison between legal systems and games 

(and similar artificial normative systems) only became widespread after H.L.A. Hart’s The Concept of Law 

(Clarendon Press 1961). One of reasons why comparing law to games might be uncomfortable for legal and 

political philosophers is that is degrades law to an artificial system that not necessarily generates anything more 

than ‘formal’ normativity. For a helpful analysis on the ways in which law and games are more similar than, for 

instance, law and morality, see M.N. Berman, ‘Of Law and Other Artificial Normative Systems’ in D. Plunkett, 

S.J. Shapiro and K. Toh (eds.), Dimensions of Normativity: New Essays on Metaethics and Jurisprudence (Oxford 

University Press 2019). 



resists hermeneutic influence from external informants. In EU law, this becomes clear in the 

way in which individual concepts are given an ‘EU law meaning’ that is autonomous from the 

meaning of corresponding concepts in national law.48 The autonomy of EU law concepts is the 

practical corollary of the formal self-referentiality of the EU legal system, and aims to guard 

its efficacy and self-determination. 

Juxtaposing the formal autonomy and substantive openness of legal systems reveals a lot 

about the functioning of law. While the majority of the chapters in this dissertation centre on 

the characteristics of law, the role of morality in legal reasoning takes centre stage in Chapter 

6. This chapter argues in favour of anti-Archimedeanism in relation to moral facts: the idea 

that the normative content of moral claims cannot be analysed from an external, metaethical, 

viewpoint.49 This argument relies strongly on the idea that moral reasoning is autonomous both 

substantively and formally. One cannot criticise moral claims without engaging in moral 

justification oneself.50 In other words, morality contains its own internal standards of 

justification and criticism.51 I realise that these claims are deeply controversial, especially from 

the vantage point of J.L. Mackie’s famous moral error theory,52 and the rise of evolutionary 

ethics.53 Notwithstanding this more sophisticated metaethical debate, however, there is at least 

one obvious manner in which morality is autonomous in contrast to law. The fact that legal 

rules, doctrines or even entire legal systems can be morally reprehensible is abundantly shown 

in many jurisdictions.54 Legal norms can legally require us to do both good and evil, while 

																																																								
48 To give two examples, see Deborah Lawrie-Blum v Land Baden-Württemberg, 66/85, EU:C:1986:284, para. 

16, on the term ‘worker’ in the sense of Art. 45 TFEU; and Klaus Höfner and Fritz Elser v Macrotron GmbH, C-

41/90, EU:C:1991:161, paras. 21–23, on the term ‘undertaking’ in the sense of Art. 101 TFEU. 
49 Unlike philosophers such as Ronald Dworkin and, possibly to a lesser extent, Matthew Kramer, I do not believe 

that metaethics as such is a useless inquiry. There are many useful questions that can be asked about the 

metaphysical nature of moral claims that are at least in part independent from one’s first-order moral beliefs. For 

example, Alan Gibbard is a metaethical expressivist, and in terms of normative ethics he is a utilitarian (see A. 

Gibbard, Wise Choices, Apt Feelings (Harvard University Press 1990). But a commitment to metaethicsal 

expressivism does not force one to be a utilitarian, nor the other way around.  
50 This is most illuminatingly argued by Matthew Kramer in Moral Realism (n. 23). 
51 T. Nagel, Mortal Questions (Cambridge University Press 1979) 142. 
52 J.L. Mackie, Ethics: Inventing Right and Wrong (Penguin 1990). 
53 See further ‘In Search of Foundations: Ethics and Metaethics in Constitutional Adjudiciation’, Chapter 6, with 

further references. 
54 See also ‘In Search of Foundations: Ethics and Metaethics in Constitutional Adjudication’, Chapter 6. In the 

context of EU law, see also D. Kochenov, G. de Búrca and A.T. Williams (eds.), Europe’s Justice Deficit (Hart 



moral norms can only require us to do good.55 In this sense, morality is autonomous from 

external normative appraisal in a way that law is not.56 

 

C. Between One and Many Conceptions of Legal Pluralism 

Legal pluralism is in vogue. In the age of increasing globalisation and the prevalence of 

transnational legal arrangements, state-centred accounts of law – both theoretical and practical 

– seem horribly out of date. It is almost commonplace to presuppose some form of 

constitutional pluralism in analysing the legal, constitutional and political structure of the 

European legal space.57 

Pluralism, however, started quite differently, namely as a legal-anthropological response 

to allegedly statist preoccupations of legal theory.58 Theories of law, said the pluralists, were 

overly focused on the law of the state, not recognising the wide variety of normative, law-like 

systems that play a role in human life.59 Normative systems including custom, indigenous law, 

and other forms of ‘unofficial law’ quite frequently take the shape of unions of primary and 

secondary norms. These findings obscure H.L.A. Hart’s thesis that such a union is central to 

what he called ‘law’ (but by which he allegedly mainly referred to municipal law), since either 

																																																								
Publishing 2015). Even natural lawyers such as John Finnis do not deny the artificiality of legal systems as 

opposed to the morality, even though he insists that neither the positing nor the recognition of legal sources can 

be understood without reference to moral principles. See e.g. J. Finnis, ‘On the Incoherence of Legal Positivism’ 

(2000) 75 Notre Dame Law Review 1611; J. Finnis, ‘The Truth in Legal Positivism’ in Philosophy of Law: 

Collected Essays Volume IV (Oxford University Press 2011); J. Finnis, Natural Law and Natural Rights, 2nd edn 

(Oxford University Press 2011) ch. 1. 
55 G.F. Puchta, Cursus der Institutionen, vol. 1 (Breitkopf & Härtl 1841) 9, cited in Somek, The Legal Relation 

(n. 21) 108. 
56 Some philosophers have argued against this universalistic conception of morality, according to which moral 

facts trump other normative facts. See for instance, B. Williams, Ethics and the Limits of Philosophy (Routledge 

2011). 
57 For a critical appraisal of the ostensible obviousness of constitutional pluralism, see J. Baquero Cruz, ‘Another 

Look at Constitutional Pluralism in the European Union’ (2016) 22 European Law Journal 356. 
58 For an early reflection, see J. Griffiths, ‘What Is Legal Pluralism?’ (1986) 18 Journal of Legal Pluralism and 

Unofficial Law 1. 
59 For an overview, see W. Twining, ‘Normative and Legal Pluralism: A Global Perspective’ (2010) 20 Duke 

Journal of Comparative & International Law 473. 



his account is deeply overinclusive, or all kinds of things are ‘law’ including the rules of sports 

organisations, universities, companies, and other bureaucratic organisations.60 

It should be noted that legal philosophers are not entirely left without ammunition in their 

response to these early pluralist critiques.61 Clearly, however, legal pluralism and early 

twentieth-century sociological jurisprudence as its predecessor,62 are right to point out that 

there are many normative systems that are important to people’s lives, and it is not necessarily 

state law that guides their behaviour most consequentially.63 

From the mid-1990s pluralism made its way into European legal scholarship, with Neil 

MacCormick paving the way.64 The Maastricht judgment65 of the German 

Bundesverfassungsgericht quashed the hopes of a romantic idealisation of the CJEU’s case law 

on the unconditional supremacy of EU law over national law by showing how each legal system 

continues to claim supremacy for itself.66 Since this supremacy claim only applies within the 

system, it would be mistaken to conceive of descriptive pluralism as a plurality of competing 

‘monisms’.67 MacCormick’s account of Europe’s constitutional pluralism may not deviate 
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Others have observed this before, e.g. J. Raz, Practical Reason and Norms (Clarendon Press 1975) ch. 5. 
61 See e.g. Raz, Practical Reason and Norms (n. 60) 150–151. 
62 See for an overview, B.Z. Tamanaha, ‘The Third Pillar of Jurisprudence: Social Legal Theory’ (2015) 56 

William & Mary Law Review 2235. 
63 See also ‘Why EU Law Claims Supremacy’, Chapter 2. 
64 See even before the Maastricht judgment, N. MacCormick, ‘Beyond the Sovereign State’ (1993) 56 Modern 

Law Review 1. 
65 BVerfGE 89, 155, 2 BvR 2134, 2159/92 (Maastricht). 
66 N. MacCormick, ‘The Maastricht-Urteil: Sovereignty Now’ (1995) 1 European Law Journal 259. 
67 I believe this mistake has caused much unnecessary confusion in constitutional pluralism and EU legal theory. 

P. Eleftheriades, ‘Pluralism and Integrity’ (2010) 23 Ratio Juris 365, for instance, claims that the ECJ in 
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a theory of competing monisms: ‘MacCormick's pluralism advises the courts to maintain two inconsistent 

monisms, EU monism and national monism and accordingly two inconsistent hierarchies’ (371). Since legal 

systems only claim supremacy over competing normative systems within their own jurisdiction, however, there 

is nothing in MacCormick’s pluralism that ‘denies the premise [=absence of hierarchy between legal systems] on 

which it was based’ (371). 



much – and is certainly not inconsistent with – Hart and Raz’s theories of law.68 It did initiate, 

however, widespread interest in applying pluralist theories of law to the European legal sphere. 

The varieties of legal and constitutional pluralisms that have been put forward in the past two 

decades are perhaps best described as a semantic minefield.69 Even the term ‘constitutional 

pluralism’ itself, and how it ought to be distinguished from other types of legal and global 

pluralism, is not obvious. It is submitted that all these perspectives are not necessarily helpful 

in better understanding the mechanisms and structure of the relationship between national, EU 

and ECHR law.  

In an attempt to reduce matters to their simplest dimension, I suggest in Chapter 2 that 

varieties of constitutional pluralism can only be of two types: descriptive or normative.70 

Descriptive pluralism is fully in line with contemporary, Anglo-American legal theory and 

contains little that would trouble proponents of the latter.71 It is quite uncontroversial that 

H.L.A. Hart – contra Kelsen – recognised the duality – and plurality – of legal systems across 

the global legal world.72 The salient questions remain largely the same before and after the rise 

of pluralism: are there helpful demarcation criteria between ‘legal’ and ‘non-legal’ normative 

systems, how do legal systems behave and interact with their environments, can legal systems 

be subsumed under hierarchically superior legal systems, and so on.73 

Normative variants of constitutional pluralism claim, in one way or the other, that the 

normative conflicts between overlapping legal systems must be solved, or at least that there are 

																																																								
68 See ‘Why EU Law Claims Supremacy’, Chapter 2; N.W. Barber, ‘Legal Pluralism and the European Union’ 

(2006) 12 European Law Journal 306; G. Letsas, ‘Harmonic Law’ in J. Dickson and P. Eleftheriadis (eds.), 

Philosophical Foundations of European Union Law (Oxford University Press 2012). 
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pluralism in N. Walker, ‘The Idea of Constitutional Pluralism’ (2002) 65 Modern Law Review 317. 
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71 See esp. G. Letsas, ‘Harmonic Law’ in J. Dickson and P. Eleftheriades (eds.), Philosophical Foundations of 

European Union Law (Oxford University Press 2012). See also C. Mac Amhlaigh, ‘Does Legal Theory Have a 

Pluralism Problem?’ in P. Schiff Berman (ed.), The Oxford Handbook of Legal Pluralism (Oxford University 

Press 2019).  
72 See N. Barber, ‘Legal Pluralism and the European Union’ (n. 68).  
73 See also ‘Legality and Autonomy of EU Law: You’d Better Believe It’, Chapter 3. 



normative reasons to solve them.74 While the second claim is sensible – nobody likes to be 

confronted with two conflicting instructions – the first one certainly is controversial. It remains 

to be demonstrated that the image of overlapping legal systems which may indeed impose 

conflicting directives to their subjects were to lack explanatory force.75 There might well be 

reasons to conclude that our best understanding of normativity requires it to be uniform and 

autonomous,76 although the plurality of different kinds of normative systems (considering not 

only legal and quasi-legal systems but also ethics, fashion, etiquette, prudence, etc.), makes a 

strong case for plurality and incommensurability. 

Furthermore, it often remains quite obscure how normative variants of constitutional 

pluralism would avoid collapsing into either positivist or non-positivist theories of law, as I try 

to show in Chapter 2.77 This is clearly illustrated by the fact that normative pluralism frequently 
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2012). 
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77 See also Letsas, ‘Harmonic Law’ (n. 71). 



resorts, ultimately, to either positivist-based accounts of international law,78 or Dworkinian 

variants of legality.79 

Pluralism in law, therefore, might well be a triviality, and does not add much to existing 

legal theory in terms of providing an alternative account of what distinguishes law qua law. 

Perhaps a more interesting and less developed role for pluralism is its role in the informants of 

legal reasoning and its normative value for legal interpretation.80 As noted above, there are 

many types of normative systems and reasoning. Legal systems, while formally autonomous, 

continuously interact with extra-legal normative reasons. As I try to show in Chapter 6, it is 

most likely illusionary to think that such extra-legal normative reasoning can be based on a 

self-standing metaethical foundation grounding all normative reasoning. When adjudicating 

morally-laden cases, courts frequently have to take into account both the constitutional identity, 

common sentiments, and universalistic reason.81 This means that morality (and by extension, 

normativity as such) is both autonomous and pluralistic. The plurality of moral and other 

normative sources that informs legal reasoning is possibly a more fruitful field of inquiry than 

the plurality of legal systems as such.82 

 

III. Overview of the Chapters 
 

The subsequent main part of this dissertation comprises three parts and seven chapters. Part I 

focuses on the abstract foundations of the EU legal system, in particular the autonomy and 

legality thereof. Part II is about the role of autonomy and legality in two persistent questions 

of EU substantive law: the question of what is a barrier to trade in EU internal market law, and 

the extent of the direct effect of directives. Part III, finally, explores aspects of autonomy and 

pluralism in European jurisprudence, with particular emphasis on the EU citizenship case law. 

In this sub-section I will introduce these parts and chapters briefly. 
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Part I 

Part I is the most abstract of this collection, and focuses on the theoretical foundations of the 

EU legal system. It aims to explain and better understand the foundations of EU law by taking 

a viewpoint from general jurisprudence, in particular the contemporary Anglo-American 

tradition in legal philosophy.83 This tradition builds upon the works of John Austin84 and, in 

particular, H.L.A. Hart85 and aims to discover essential and necessary characteristics of law.86 

In applying their insights – whether or not they succeed in their ambitions87 – my aim is to 

elucidate some aspects of the EU legal system and of the jurisprudence of the ECJ.  

Chapter 2 focuses on the doctrine of supremacy of EU law, as articulated among others in 

Costa/ENEL,88 Simmenthal,89 and Opinion 2/13 on EU accession to the ECHR.90 It claims that 

Opinion 2/13, and the ECJ’s case law more broadly, captures a truism about our concept of 

law, namely that law always claims comprehensive supremacy. According to this theory of 

legal systems, which is mainly associated with the work of legal philosopher Joseph Raz, legal 

systems can adopt norms from other normative systems by giving them binding effect without 

actually incorporating them as part of the legal system itself. However, the normative authority 

of competing normative systems themselves does not extend towards the jurisdiction of the 

legal system, which claims normative supremacy over all other normative systems. As Chapter 

																																																								
83 Some authors prefer to distinguish ‘(general) jurisprudence’ from ‘legal theory’ and ‘legal philosophy’, where 

usually general jurisprudence and legal theory are deemed broader in scope than ‘legal philosophy’. I use these 

terms interchangeably. 
84 J. Austin, The Province of Jurisprudence Determined (Hackett Publishing 1998 [1832]). 
85 H.L.A. Hart, The Concept of Law, 3rd edn (Oxford University Press 2012). 
86 E.g. Raz, Between Authority and Interpretation (n. 12) 91–92; J.L. Coleman, ‘Incorporationism, 

Conventionality, and the Practical Difference Thesis’ (1998) 4 Legal Theory 381, 393; J. Dickson, Evaluation 

and Legal Theory (Hart Publishing 2001) 18; S.J. Shapiro, Legality (Harvard University Press 2011) 9; J. Gardner, 

Law as a Leap of Faith (Oxford University Press 2012) 270. Whether Hart himself was an ‘essentialist’ is less 

likely, see F. Schauer, ‘Hart’s Anti-Essentialism’ in A. Dolcetti, L. Duarte d’Almeida and J. Edwards (eds.), 

Reading H.L.A. Hart’s The Concept of Law (Oxford University Press 2013); and see further ‘Legality and 

Autonomy of EU Law: You’d Better Believe It’, Chapter 3. 
87 There is extensive debate as to whether legal philosophy should focus (exclusively) on ‘essential’ or ‘necessary’ 

characteristics of law, whether ‘law’ has a metaphysical ‘essence’ at all, and implicated questions of the 

methodology of legal philosophy. See e.g. M. Giudice, Understanding the Nature of Law (Edward Elgar 

Publishing 2015). 
88 Flaminio Costa v ENEL, 6/64, EU:C:1964:66, 
89 Amministrazione delle Finanze dello Stato v Simmenthal SpA, 106/77, EU:C:1978:49. 
90 Opinion 2/13 on accession of the EU to the ECHR, EU:C:2014:2454. 



2 aims to show, this conception of legal systems clarifies the logic of the EU legal system, 

while posing scepticism about the explanatory force of theories of legal and constitutional 

pluralism. 

Chapter 3 aims to be Chapter’s 2 natural complementary. While Chapter 2 takes Opinion 

2/13 as its starting point and attempts to theorise the foundations of EU law from that vantage 

point, Chapter 3 more broadly aims to theorise the relationship between autonomy, legality and 

effectiveness of the EU legal system. One of legal philosophy’s main puzzles – the fact–norm 

distinction and the is–ought gap – take centre stage. EU law claims to be an autonomous legal 

system that is robustly normative for not only the ECJ but all Member State administrative 

authorities. The main argument pervading the EU law’s autonomy thesis, however, has always 

been the argument from effectiveness.91 Effectiveness is a factual state, which has no 

independent normative force. In Chapter 2, this puzzle is scrutinised by conceiving the ECJ’s 

autonomy thesis as an internal recognitional statement by which the ECJ expresses a normative 

formulation of an autonomous EU rule of recognition.92 

 

Part II 

Part II is titled ‘Autonomy and Legality in EU Substantive Law’ and comprises two chapters 

on, respectively, the autonomy and interpretation of EU internal market law, and the limits to 

the direct effect of directives. Combining a doctrinal construction of the ECJ’s case law with 

more abstract, legal-theoretical analysis, these chapters aim to provide a different 

understanding of these parts of EU substantive law than traditional interpretations of the case 

law. 

The starting point of Chapter 4 is the thesis that questions about the concept of a trade 

barrier in EU law can only be answered by EU law itself. Thus, the autonomy of EU law implies 

that difficult conundrums about the relationship between regulatory freedom and the effet utile 

of the internal market, and the competence division between the EU and the Member States, 

are primarily interpretive, rather than ‘federal’ or ‘constitutional’ questions. The remainder of 

																																																								
91 E.g. Costa v ENEL, 6/64, EU:C:1964:66: ‘The executive force of Community law cannot vary from one state 

to another in deference to subsequent domestic laws, without jeopardizing the attainment of the objectives of the 

Treaty set out in Article 5 (2) and giving rise to the discrimination prohibited by Article 7’. 
92 ‘Internal recognitional statement’ is a term from legal philosopher Kevin Toh. See e.g. K. Toh, ’An Argument 

Against the Social Fact Thesis (and Some Additional Preliminary Steps Towards a New Conception of Legal 

Positivism)’ (2008) 27 Law and Philosophy 445 and see ‘Legality and Autonomy of EU Law: You’d Better 

Believe It’, Chapter 3, with further references. 



the chapter explores the central hermeneutic question of EU internal market law: what does a 

‘reasonable’ approach to the fundamental freedoms entail in view of the EU internal market’s 

political morality? It concludes that this question fails to find any answers in either the case 

law definition of a barrier to trade, or the burden and standard of proof and the idea of ‘holistic 

interpretation’. In view of the CJEU’s minimalist approach to legal interpretation and judicial 

style, the overwhelming number of questions about the concept and objectives of the EU 

internal market remain unanswered. 

Chapter 5 centres on the question of direct effect of directives. As the question of direct 

effect has been declared an infant disease93 and lacking in relevance,94 legal scholarship has 

never been able to provide a watertight analysis of the case-law on the limits to direct effect of 

directives. These limits are largely the result of the Court’s understanding of the principle of 

legality as a principle of positive law that informs the meaning of Article 288 TFEU and 

imposes restraints upon the effectiveness of EU law. Chapter 5 provides an overview of the 

development of the doctrine of direct effect, and an analysis of previous explanations of the 

Court’s vast and confusing jurisprudence. Subsequently, a new doctrinal explanation – which 

is called the ‘normative impact theory’ – is introduced in order to reconcile the various strands 

in the case-law and explain the manner in which the Court has balanced the effectiveness of 

directives against the constraints of legality. 

 

Part III 

Part III of this dissertation centres on issues of morality and pluralism in jurisprudence, with 

particular emphasis to the EU citizenship case law. It comprises three chapters each of which 

focuses on a different level of generality and abstraction: the metaethics of moral argument in 

constitutional adjudication (Chapter 6), the morality of autonomy and pluralism in the 

acquisition of EU citizenship (Chapter 7), and the latter’s practical implication in the landmark 

case Zhu and Chen (Chapter 8). Together, these chapters emphasise the moral importance of 

pluralism in constitutional adjudication: pluralism in moral and legal reasoning is more likely 

to result in morally justified outcomes in jurisprudence.  

Chapter 6 discusses at a highly abstract level the foundations of moral argument in 

constitutional adjudication. It takes the shape of a review article of Bosko Tripkovic’s highly 

																																																								
93 P. Pescatore, ‘The Doctrine of “Direct Effect”: An Infant Disease of Community Law’ (1983) 8 European Law 

Review 155. 
94 S. Prechal, ‘Does Direct Effect Still Matter?’ (2000) 37 Common Market Law Review 1047. 



stimulating and innovative book The Metaethics of Constitutional Adjudication.95 While that 

book purports to find credible metaethical foundations for three ideal-types of moral argument 

in constitutional reasoning, Chapter 6 aims to demonstrate how these ideal-types are crudely 

reductive and unhelpful in describing both the empirical reality of constitutional reasoning as 

well as the moral justification of such reasoning. As I try to show among others by reference 

to the EU citizenship case law, self-standing metaethical ideal-types of moral argument are 

unlikely to result in morally acceptable jurisprudence. Further, I try to show how attempts to 

find metaethical support of our moral beliefs in evolutionary dispositions or other contingent 

attitudes fail to accurately describe the content of moral beliefs. Morality is best regarded as an 

autonomous system, which contains its own internal standards of justification and criticism.96 

One cannot criticise moral doctrine without engaging in moral justification oneself.97 While 

the system of morality is autonomous, however, it is at the same time deeply pluralistic since 

no source of moral belief can claim to be the autonomous source of moral fact. 

Moving back from the autonomy of morality to the autonomy of legal systems, Chapter 7 

engages with the difficult relationship between autonomy and pluralism in the context of the 

acquisition of EU citizenship. On the one hand, EU citizenship is an autonomous – though 

																																																								
95 B. Tripkovic, The Metaethics of Constitutional Adjudication (Oxford University Press 2017). I once 

encountered in another review article the claim that the difference between British book reviews on the one hand, 

and American book reviews on the other hand, is that British reviews do their best to engage neutrally with the 

books they are reviewing, while American reviews mainly pick and choose from the books they are reviewing in 

order to present their own agendas (K. Toh, ‘Some Moving Parts of Jurisprudence’ (2009) 88 Texas Law Review 

1283). I am afraid that although my review of Tripkovic’s book is published by an archetypical British journal, it 

is more American than British at least in this respect. 
96 Here I rely in particular on T. Nagel, Mortal Questions (Cambridge University Press 1979) 142; and on Ronald 

Dworkin’s and Matthew Kramer’s theories of morality. 
97 See Kramer, Moral Realism (n. 23). Kramer refers here to what he calls ‘morality tout court’, i.e. the study of 

normative ethics into what is really morally required, instead of ‘positive morality’ i.e. the mores of a specific 

society (see n. 23 above). Some programmes in contemporary metaethics maintain that the distinction between 

‘morality tout court’ (or critical morality) and positive morality is ultimately unsustainable because the contingent 

moral attitudes of particular societies is all there is. These would include for example moral relativism and moral 

error theory. While I will not further elaborate on this metaethical debate here, I submit only that the conceptual 

distinction between ‘critical’ and ‘positive’ morality should be maintained regardless of one’s metaethical position 

towards the former. In other words, the concept of critical morality, i.e. what is morally required, should be 

distinguished from positive morality, i.e. what (some) people or society thinks is morally required, even though 

one believes that the notion of critical morality has no ‘reference’ or that such reference is epistemically 

inaccessible to us. 



derivative98 – status of the citizens of the Member States. On the other hand, the derivative 

nature of EU citizenship roots the acquisition of that status in the autonomous competence of 

the Member States in relation to matters of nationality. The result is a remarkable type of 

pluralism through its denial. The plurality of roads towards becoming an EU citizen are 

maintained precisely because Member States are unlikely to give up their sovereign right to 

determine who their nationals are. This pluralism has a deep moral value in itself, as Chapter 

7 argues, which resists proposals to harmonise acquisition of EU citizenship. 

Finally, Chapter 8 illustrates the practical implication of the interaction between autonomy 

and pluralism in the context of EU citizenship. In a socio-legal analysis of the background story 

of the Chen case, this chapter shows how one out of many roads towards EU citizenship offered 

a way out of China and its one-child-policy for Ms Chen and her unborn baby. While mainly 

focusing on the background story leading up to the Chen case – and by doing so taking a critical 

stance towards conventional annotations and understandings of the case – a postscript to the 

chapter connects the Chen case to the other themes of this dissertation. As this brief addition 

to the original publication99 aims to show, various conceptions of legality, autonomy and 

pluralism join together in the Court’s judgment in Chen, making Chapter 8 an apt closing of 

the main part of this dissertation. 

 

IV. Methodology 
 

A. Whose methodology? 

It is good scientific practice to elaborate on the methodology of the present work. In legal 

scholarship, however, this practice is somewhat hampered by the fact that traditional legal 

scholarship contains very little methodology at all, which obscures the usefulness of 

elaborating on the ‘doctrinal constructivist’ methodology that appears typical of legal analysis. 

Furthermore, methodological poverty supervenes on deeper problems and assumptions. Lack 

																																																								
98 It is derivative in the sense that the only way to acquire EU citizenship is to acquire the nationality of one of 

the Member States of the EU (Art. 20 TFEU). For a detailed analysis, see D. Kochenov, European Citizenship: 

Ius Tractum of Many Faces (Hart Publishing 2020) and D. Kochenov, ‘Ius Tractum of Many Faces: European 

Citizenship and the Difficult Relationship between Status and Rights’ (2009) 15 Columbia Journal of European 

Law 169. 
99 D. Kochenov and J. Lindeboom, ‘Breaking Chinese Law – Making European One: The Story of Chen, Or: Two 

Winners, Two Losers, Two Truths’ in F. Nicola and B. Davies (eds.), EU Law Stories (Cambridge University 

Press 2017). 



of legal methodology worthy of explication may just be the result of the fact that legal 

scholarship is not really a science, at least not in the same way that the natural sciences are 

science. As we are writing our scribbles, any doctrinal theory can be made irrelevant by a single 

judgment opting for another hermeneutic temptation. Since legal language is inevitably open-

textured,100 indeterminate,101 and, by the way, no rule determines its own application 

anyway,102 there is a range of possible outcomes all of which are prima facie equally defensible. 

Hence, the products of legal scholarship are neither verifiable nor falsifiable against empirical 

inputs in any meaningful sense. Legal scholarship is not a science, but rather an ‘art’ or ‘skill’ 

involving rhetoric and persuasion, and concerned with truth only in the sense of getting away 

with something.103 All that lawyers can aspire to, practitioners and academic alike, is being 

‘learned’ in expressing the legal opinions we decide for ourselves.104 This should be obvious 

to everyone at least since the American legal realist movement shook the legal world by 

exposing the false prophecies of Langdellian formalism.105 So why bother about ‘scientist talk’ 

of methodology and justification of research results? 

I have to apologise, for I agree with hardly anything written in the previous paragraph. It 

seems to me, however, that this type of scepticism about the scientificness of legal studies is 

particularly fashionable. If it is fashionable indeed, it is perhaps best described as fashionable 

nonsense, even though less refined than the one described by Sokal and Bricmont.106 Current 

scepticism about legal science is mostly the progeny of the American legal realist movement, 

and the German Freirechtsbewegung before them.107 Mesmerised by pragmatist philosophy 

																																																								
100 B. Bix, ‘H.L.A. Hart and the “Open Texture” of Language’ in Law, Language, and Legal Determinacy 

(Clarendon Press 1995). 
101 R. Unger, The Critical Legal Studies Movement. Another Time, a Greater Task (Verso 2015) 83–90. In 

international law this is even worse, of course, as Martti Koskenniemi taught us in From Apology to Utopia 

(Oxford University Press 2005). 
102 Wittgenstein, Philosophical Investigations (n. 8) § 185. 
103 Following Richard Rorty’s famous quote that ‘Truth is what your contemporaries let you get away with’. R. 

Rorty, Philosophy and the Mirror of Nature (Princeton University Press 1979) 176. 
104 C. Stolker, ‘Ja geleerd zijn jullie wel!’ (2003) 15 Nederlands Juristenblad 766. 
105 On Langdell’s legal science programme, see N. Duxbury, Patterns of American Jurisprudence (Clarendon 

Press 1995) ch. 1. 
106 A. Sokal and J. Bricmont, Fashionable Nonsense: Postmodern Intellectuals’ Abuse of Science (Picador 1999). 
107 On the influence of the Freirechtsbewegung on the American legal realists, see J.E. Herget and S. Wallace, 

‘The German Free Law Movement as the Source of American Legal Realism’ (1987) 73 Virginia Law Review 

399. 



and the modern empiricism,108 the American legal realists tended to play down legal analysis 

to a combination of ‘transcendental nonsense’,109 ‘perpetuated stupidity’,110 and ‘medieval 

theology’.111 In the 1970s and 1980s, the critical legal studies movement furthered the realist 

approach to law by claiming that law is so radically indeterminate that it is indistinguishable 

from politics.112 Add a fair amount of radical exegesis of Wittgenstein’s observations about 

rule-following to the mix,113 and we are ready perform the burial rites of practical rationality 

in legal reasoning.  

Obviously, there is a grain of truth in the critique of overly theoretical constructivism in 

law. Rudolf von Jhering’s dream of the Begriffshimmel is a useful mirror for legal scholars to 

remain connected to earth.114 As Jhering enters the Heaven of Legal Concepts, he is informed 

by ‘a bright figure’: 

 

‘“This is the heaven that you, as a theorist, will share”.  

 

[Jhering:] Is it only for theorists? Where do the practitioners go? 

 

“They have their own heaven.” 

 

																																																								
108 For an overview of the inspirations of the American legal realist movement, see e.g. N. Duxbury, Patterns of 

American Jurisprudence (Oxford University Press 1995) ch. 2. 
109 F. Cohen, ‘Transcendental Nonsense and the Functional Approach’ (1935) 35 Columbia Law Review 809. 
110 E.S. Robinson, Law and the Lawyers (Macmillan 1935) 31. 
111 T.W. Arnold, ‘Apologia for Jurisprudence’ (1935) 44 Yale Law Journal 729, 737–753. For an overview of 

further disqualifications, including ‘Jovian lawyers mumbling pious principles’ and ‘uttering solving words’, see 

W.B. Kennedy, ‘Functional Nonsense and the Transcendental Approach’ (1936) 5 Fordham Law Review 272. 
112 Unger, The Critical Legal Studies Movement (n. 101). 
113 B. Bix, ‘The Application (and Mis-Application) of Wittgenstein’s Rule-Following Considerations to Legal 

Theory’ (1990) 3 Canadian Journal of Law and Jurisprudence 107. There is only one thing that I wish to say 

about the use of Wittgenstein’s work in legal theory, and I shall do so by repeating Frederick Schauer’s wise 

words: ‘I have no reason to believe I have anything to contribute to the debate [on Wittgenstein’s remarks on 

rules] that has engaged not only Kripke and Wright, but also many others, including G.E.M. Anscombe, G.P. 

Baker & P.M.S. Hacker, Paul Boghossian, Robert Fogelin, Colin McGinn, and Guy Stock’. F. Schauer, ‘Rules 

and the Rule-Following Argument’ (1990) 3 Canadian Journal of Law and Jurisprudence 187.  
114 Or, as my promotor prof. Laurence Gormley would put it, ‘avoid basket-weaving’. I am not entirely sure 

whether I have been capable of following his wise advice entirely. 



[Jhering:] Do you get many people here? 

 

“Only a few and most of them are from Germany and they have only come here 

recently”’.115 

 

However, there are many forms of nonsense. Recognising fully their brilliant contributions on 

the guiding function of rules and the sociology of judging,116 some projects of American legal 

realism score fairly well on the nonsense scale.117 Furthermore, their obvious reliance on the 

fashion of the day – logical positivism and logical empiricism – arguably reflects a kind of 

methodological nonsense as well.  

Scepticism about the scientific character of legal science seems particularly preoccupied 

with a particularly romantic and outworn image of the determinacy, precision and verifiability 

of the natural sciences. Notwithstanding persisting problems of verification and falsification – 

of course law is open-ended and usually more than one valid interpretation is possible, that is 

																																																								
115 R. von Jhering, ‘In the Heaven for Legal Concepts: A Fantasy’ (C.L. Levy trans.) (1985) 58 Temple Law 

Quarterly 799, 802, 803. For some reason, this passage appears to me funnier in the English translation than in 

the German original. But this might well be because of linguistic or cultural prejudice, or simply lack of linguistic 

feeling on my part. Alas, the original in German reads: 

 

‘“Das ist der Himmel, dessen Du als Theoretiker jetzt teilhaftig werden wirst”. 

 

Also bloß für Theoretiker? Wohin kommen denn die Praktiker? 

 

“Sie haben ihr eigenes Jenseits”. 

 

Bekommt Ihr viele? 

 

“Nur wenige und diese fast nur aus Deutschland, und von dorther auch erst seit einiger Zeit”’.  

 

R. von Jhering, ‘Im juristischen Begriffshimmel. Ein Phantasiebild’ in Scherz und Ernst in der Jurisprudenz 

(Breitkopf & Hartel 1904) 250, 253. 
116 See ‘Interpreting the EU Internal Market’, Chapter 4. 
117 See for instance J. Frank, Law and the Modern Mind (Transaction Publishers 2009 [1930]) applying Freudian 

psychoanalysis to the process of judicial decision-making. 



precisely the point of law’s generality118 – social and natural sciences seem to suffer from 

largely similar defects.119 This is most clearly illustrated by twentieth-century discussions on 

the so-called demarcation criterion, that is the criterion that distinguishes science from non-

science and pseudoscience. 

 

B. Science and Legal Science 

Verification is the hallmark of science according to the early twentieth-century legal positivists 

of the Vienna Circle, who considered verifiability through empirical observations as the main 

or only demarcation criterion.120 However, strong variants of verificationism were quickly 

discredited, if not never sustainable in the first place,121 by the underdetermination of 

theoretical generalisations by empirical evidence.122 As Popper, and later Lakatos, emphasised, 

no number of empirical confirmations can increase the probability of a universal theory.123 

Logical positivism is long dead, even though it has left a legacy behind.124 More sophisticated 

empiricist philosophies of science – associated with logical empiricism – centre however on 

																																																								
118 This is wonderfully illustrated by M. Stone, ‘Focusing the Law: What Legal Interpretation Is Not’ in A. Marmor 

(ed.), Law and Interpretation: Essays in Legal Philosophy (Clarendon Press 1995) 80–84. 
119 I should credit prof. Anne-Ruth Mackor for first introducing me, during a Philosophy of Science seminar, to 

the fact that the defects of legal science are mirrored to significant degree in all other sciences as well. Truth be 

said, I proceeded by writing a paper on how law is not a science because legal propositions cannot be verified, of 

which I can only hope it will never be recovered from any repository. 
120 A.J. Ayer, Language, Truth, and Logic (Penguin 2001 [1936]). Verificationism can be described as the thesis 

that sentences or thoughts are only meaningful or intelligible when they can be verified or falsified (B. Stroud, 

‘Verificationism’ in J. Dancy and E. Sosa (eds.), A Companion to Epistemology (Blackwell Publishing 1992) 

518). 
121 Ayer acknowledged this in Language, Truth, and Logic (n. 120) 18–20. 
122 K. Stanford, ‘Underdetermination of Scientific Theory’, Stanford Encyclopedia of Philosophy (2017), at 

https://plato.stanford.edu/entries/scientific-underdetermination/. 
123 K.R. Popper, The Logic of Scientific Discovery (Basic Books 1959) 363–377. 
124 J. Passmore, ‘Logical Positivism’ in P. Edwards (ed.). The Encyclopedia of Philosophy, vol. 5 (Macmillan 

1967) 57: ‘Logical positivism… is dead, or as dead as a philosophical movement ever becomes. But it has left a 

legacy behind’. 



weaker notions of (probabilistic) confirmation125 and prediction,126 and even they are 

vulnerable to objections to their assumptions127 and relativist concerns about the force of 

confirmation.128 Meanwhile, Popper’s falsifiability criterion as an alternative to logical 

empiricism,129 proved unduly restrictive both sociologically and philosophically. Scientists 

rarely specify the conditions under which their theories or hypotheses ought to be refuted, and 

scientific theories are typically resilient to singular experiments even if the latter falsify 

them.130 

Following the collapse of verification and falsification as acceptable criteria for 

demarcating science from non-science, post-Popperian philosophy of science has largely 

focused on lowering expectations.131 Following Kuhn’s socio-historical analysis of scientific 

																																																								
125 The champions of modern logicism empicirism and confirmation theory being Carl Hempel and Rudolf 

Carnap. Landmark contributions include C.G. Hempel, ‘Studies in the Logic of Confirmation’ (1945) 54 Mind 1; 

C.G. Hempel, Fundamentals of Concept Formation in Empirical Science (University of Chicago Press 1952) and 

R. Carnap, Logical Foundations of Probability, 2nd edn (University of Chicago Press 1962). 
126 E.g. W.C. Salmon, ‘Rational Prediction’ (1981) 32 British Journal for the Philosophy of Science 115. 
127 Most famously, W.V.O. Quine, ‘Two Dogmas of Empiricism’ (1951) 60 Philosophical Review 20, attacking 

the analytic–synthetic distinction. 
128 T. Kuhn, The Structure of Scientific Revolutions (University of Chicago Press 2012). 
129 Popper, The Logic (n. 123) chs. 5 and 6. 
130 I. Lakatos, ‘Falsification and the Methodology of Scientific Research Programmes’, reprinted in I. Lakatos, 

The Methodology of Scientific Research Programmes, ed. J. Worrall and G. Currie (Cambridge University Press 

1978). This critique of Popper led Lakatos to develop his theory of scientific research programmes. These research 

programmes can be extended for several centuries and typically comprise a ‘hard core’ set of hypotheses, a 

protective set of auxiliary hypotheses, and a positive heuristic specifying the methodology which is used to solve 

puzzles within the research programme. This conception of scientific activity explains why scientific programmes 

are usually not given up because of incidental anomalies in the available data. Rather, research programmes can 

either be progressive – when it continues to make predictions and puzzle-solving hypotheses – or degenerating – 

when the hard core of assumptions is affected by a lack of scientific progress. 
131 P. Feyerabend, Against Method (New Left Books 1975) notoriously contended that ‘anything goes’ in science 

and advocated what he called ‘epistemological anarchism’. The deconstruction of verificationism and 

falsificationism does not mean, however, there is nothing that separates science from pseudoscience. even though 

helpful criteria would rather focus on scientific activity and attitude rather than the resulting content. Suggestions 

of factors which may contribute to the scientific character of particular social institutional activity may include, 

for instance, simplicity (e.g. P.R. Thagard, Computational Philosophy of Science (MIT Press 1988)), tentativeness 

(e.g. M. Ruse, ‘Creation-Science Is Not Science’ (1982) 7 Science, Technology, and Human Values 72), and a 

critical, ‘scientific’, attitude. For instance, Paul Thagard proposed a demarcation criterion that combines Lakatos’ 

notion of progressiveness over a long period of time with a community of practitioners that attempts to solve 



paradigm change, which has relativised and historicised the enterprise of science, science is 

described as mere puzzle-solving activity taking place in historically defined ‘paradigms’132 or 

‘research programmes’.133 In terms of content of scientific activity, pragmatism reigns. Thus, 

speaking with W.V.O. Quine, ‘systematization of our sensory intake is the very business that 

science itself is engaged in’.134 

Systematising the available legal materials, including rules, principles and doctrines, 

however, is precisely what traditional legal science has always claimed to be. The sceptics 

about legal science – who are usually lawyers rather than scientists or philosophers of science 

– seem to have forgotten that contemporary philosophy of science has moved the 

methodological quality of natural and social sciences far more towards the model of traditional 

legal science than often acknowledged. Once the expectations of how science is supposed to 

be demarcated are lowered, the nature of legal science becomes less burdened by unproductive 

standards.  

 

C. Pluralistic Legal Science and Methodology 

Legal science itself is clearly a pluralist activity. Appealing again to Monet’s views of the 

cathedral, doctrinal constructivism provides direct knowledge of the law itself,135 but it is only 

one view on the behaviour of law as a social and normative system. One recent taxonomy 

distinguishes between normativist legal science, realistic legal science, argumentativist legal 

dogmatics, realistic-technological legal dogmatics, and critical legal dogmatics.136 This variety 

reflects deeper controversy about what legal facts actually are. Many discussions about law, 

legal systems and legal interpretation ultimately boil down to the relationship between the 

posited legal materials that are identifiable as social facts, and some moral principles or beliefs 

that are deemed part of the law as well. A kind of reflective equilibrium is necessary to find 

answers to difficult legal questions. However, there are many questions that can be asked about 

																																																								
remaining problems in theory, shows concern for evaluation of the theory in relation to competing theories, and 

is not selective in consideration of confirmations and disconformations. See P.R. Thagard, ‘Why Astrology Is a 

Pseudoscience’ in P. Asquith and I. Hacking (eds.), Proceedings of the Philosophy of Science Association, vol. 1 

(Philosophy of Science Association 1978) 223. 
132 Kuhn, The Structure of Scientific Revolutions (n. 128). 
133 Lakatos, ‘Falsification and the Methodology of Scientific Research Programmes’ (n. 130). 
134 W.V.O. Quine, From Stimulus to Science (Harvard University Press 1995) 15. 
135 See Somek, The Legal Relation (n. 21) ch. 2. 
136 Á. Núñez Vaquero, ‘Five Models of Legal Science’ (2013) 19 Revus 53. 



the available legal materials, and the choice for a particular framework of analysis depends on 

numerous factors. Systematising the available legal materials – taking consistency and 

coherence as guiding forces – is a method well-suited where the law is messy or obscure (or 

both). Where positive law leads to apparent injustices or inefficiencies, external appraisal is 

more apt, taking morality or economics as a benchmark. Consequently, there is no 

generalisable hierarchy of usefulness, suitability or methodological purity for the numerous 

methods that one can apply in studying law. As legal systems are at the centre of society, only 

an accumulation of methodologies can provide a full picture of their meaning and functioning. 

In other words, a full view of the cathedral can only result from a combination of ‘internal’ 

approaches to law, including doctrinal approaches but also theoretical ones, and ‘external’ 

approaches, including socio-legal studies, economic analysis of law, and moral evaluation. 

In this dissertation, I aim to provide at least a number of different and hopefully 

complimentary perspectives on the different roles of autonomy, legality and pluralism in EU 

law. These range from general jurisprudence and philosophy of law,137 metaethical 

theorising138 and American legal realism,139 to doctrinal constructivism,140 external moral 

appraisal of the law,141 and socio-legal and historical analysis.142 As noted above, the choice 

for certain methodologies is at least in part a function of the topic itself and the existing 

literature. Where the constitutionalisation of EU law has been abundantly analysed before,143 

a view from legal philosophy can perhaps add more to current understandings than yet another 

																																																								
137 ‘Why EU Law Claims Supremacy’, Chapter 2; and ‘Legality and Autonomy of EU Law: You’d Better Believe 

It’, Chapter 3. 
138 ‘In Search of Foundations: Ethics and Metaethics in Constitutional Adjudication’, Chapter 6. 
139 ‘Interpreting the EU Internal Market’, Chapter 4. 
140 ‘Interpreting the EU Internal Market’, Chapter 4; and ‘The Normative Impact of Invoking Directives: Casting 

Light on Direct Effect and the Elusive Distinction between Obligations and Mere Adverse Repercussions’, 

Chapter 5. 
141 ‘Pluralism Through Its Denial: The Success of EU Citizenship’, Chapter 7. 
142 ‘Breaking Chinese Law – Making European One: The Story of Chen, Or: Two Winners, Two Losers, Two 

Truths’, Chapter 8. 
143 E. Stein, ‘Lawyers, Judges and the Making of a Transnational Constitution’ (1981) 75 American Journal of 

International Law 1; M. Cappelletti, M. Seccombe and J.H.H. Weiler, Integration Through Law (de Gruyter 

1986); J.H.H. Weiler, ‘The Transformation of Europe’ (1991) 100 Yale Law Journal 2403; M. Poiares Maduro 

and M. Wind (eds.), The Transformation of Europe: Twenty-Five Years On (Cambridge University Press 2017). 



view from supranational constitutionalism.144 As the case law on free movement of goods has 

been scrutinised magnificently from a doctrinal perspective,145 a more distanced vantage point 

discussing the (in)determinacy and mechanisms of interpretation may be more apt.146 Doctrinal 

constructivism might, however, be very useful with a view to the jurisprudence on direct effect 

of directives.147 Hence, the proper methodology is at least in part highly dependent on the 

subject-matter at hand. On the other hand, it is also significantly a matter of personal 

preference. A sensible contribution to legal knowledge requires not only skill and knowledge, 

but also a fair degree or ‘good sense’, another manner in which legal science is very similar to 

the natural sciences.148 

Ranging from the macro-level to the micro-level, this collection may hopefully contribute, 

though marginally, to our understanding of how autonomy, legality and pluralism operate in 

the EU legal system, both in the abstract as well as in the concrete. 

																																																								
144 See ‘Why EU Law Claims Supremacy’, Chapter 2; and ‘Legality and Autonomy of EU Law: You’d Better 

Believe It’, Chapter 3. 
145 See e.g. L.W. Gormley, EU Law of Free Movement of Goods and Customs Union (Oxford University Press 

2009); N. Nic Shuibhne, The Coherence of EU Free Movement Law: Constitutional Responsibility and the Court 

of Justice (Oxford University Press 2013); R. Schütze, From International to Federal Market: The Changing 

Structure of European Law (Oxford University Press 2017). 
146 See ‘Interpreting the EU Internal Market’, Chapter 4. 
147 See A. von Bogdandy and J. Bast, Principles of European Constitutional Law (Hart Publishing 2009) 356–

357: ‘The biggest hurdle still to be overcome by legal doctrine is to come up with clear criteria for demarcating 

the boundary between a (not recognised) horizontal direct effect and a (recognised) indirect imposition of burdens 
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Normative Impact of Invoking Directives: Casting Light on Direct Effect and the Elusive Distinction between 
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148 As physicist Pierre Duhem observed, ‘[p]ure logic is not the only rule for our judgements; certain opinions 

which do not fall under the hammer of the principle of contradiction are in any case perfectly unreasonable. These 

motives which do not proceed from logic and yet direct our choices, these “reasons which reason does not know” 

and which speak to the ample “mind of finesse” but not to the “geometric mind”, constitute what is appropriate 

called good sense’. P. Duhem, The Aim and Structure of Physical Theory, trans. P.P. Wiener (Atheneum 1962 

[1904–1905]) 217, 247, cited in D. Gillies, ‘The Duhem Thesis and the Quine Thesis’ reprinted in M. Curd, J.A. 

Cover and C. Pincock (eds.), Philosophy of Science: The Central Issues, 2nd edn (W.W. Norton & Company 

2013) 278. 



PART I: FOUNDATIONS OF THE EU LEGAL 

SYSTEM





2. Why EU Law Claims Supremacy 
 

This article has been previously published in (2018) 38 Oxford Journal of Legal Studies 328. 

 

I. Introduction 
 

The first storm of academic commentary on Opinion 2/13 concerning the draft agreement on 

the European Union (EU)’s accession to the European Convention on Human Rights (ECHR)1 

seems to have passed, if only because the overwhelming majority of scholars dismissed the 

Court of Justice of the European Union’s (CJEU or Court) verdict.2 In Opinion 2/13 the CJEU 

held that the draft accession agreement violated EU law for a plethora of reasons, all related to 

the supremacy of EU law and the interpretative prerogatives of the Court itself.3 The Court has 

been criticised for being ‘very fearful’,4 for depriving EU law of the Rule of Law,5 for refusing 

to engage in judicial dialogue,6 for prioritising economic integration and mutual trust over 

																																																								
1 Opinion 2/13 on the accession of the EU to the ECHR, EU:C:2014:2454. 
2 See e.g., L.F.M. Besselink, ‘Acceding to the ECHR Notwithstanding the Court of Justice Opinion 2/13’, 

Verfassungsblog (23 December 2014) at http://verfassungsblog.de/acceding-echr-notwithstanding-court-justice-

opinion-213-2/; S. Douglas-Scott, ‘Opinion 2/13 on EU accession to the ECHR: a Christmas Bombshell from the 

European Court of Justice’, UK Constitutional Law Blog (24 December 2014); M. Wendel, ‘Mehr Offenheit 

wagen! Eine kritische Annäherung andas Gutachten des EuGH zum EMRK-Beitritt’, Verfassungsblog (21 

December 2014); D. Kochenov, ‘EU Law without the Rule of Law: Is the Veneration of Autonomy Worth It?’ 

(2015) 34 Yearbook of European Law 74; E. Spaventa, ‘A Very Fearful Court? The Protection of Fundamental 

Rights in the European Union after Opinion 2/13’ (2015) 22 Maastricht Journal of European and Comparative 

Law 35; P. Eeckhout, ‘Opinion 2/13 on EU accession to the ECHR and Judicial Dialogue – Autonomy or 

Autarky?’ (2015) 38 Fordham International Law Journal 955; S. Peers, ‘The EU’s Accession to the ECHR: The 

Dream Becomes a Nightmare’ (2015) 16 German Law Journal 213. Christoph Krenn and Daniel Halberstam are 

among the very few to have expressed (at least somewhat) more positive comments. See C. Krenn, ‘Autonomy 

and Effectiveness as Common Concerns: A Path to ECHR Accession after Opinion 2/13’ (2015) 16 German Law 

Journal 147; and D. Halberstam, ‘“It’s the Autonomy, Stupid!” A Modest Defence of Opinion 2/13 on EU 

Accession to the ECHR, and the Way Forward’ (2015) 16 German Law Journal 105. 
3 For an overview of the CJEU’s arguments, see in particular Halberstam, ‘“It’s the Autonomy, Stupid!” (n. 2), 

and Eeckhout, ‘Opinion 2/13’ (n. 2). 
4 Spaventa, ‘A Very Fearful Court?’ (n. 2). 
5 Kochenov, ‘EU Law without the Rule of Law’ (n. 2). 
6 Eeckhout, ‘Opinion 2/13’ (n. 2). 



fundamental rights,7 and even for giving an opinion that is ‘fundamentally flawed’8 and 

‘exceptionally poor’.9 Those scholars who presented a more optimistic perspective on the 

Opinion did so while hurrying to add that they did not wish to defend the Court.10  

In this article, I will argue that the radical divergence between the Court and the majority 

of scholars is not ultimately rooted in different views on what EU law prescribes in this specific 

case but in different views on what law is in general (and what is not). Many commentators 

rejected the Court’s conclusion and reasoning on the basis of arguably Dworkinian assumptions 

about the conditions for legal validity. As such, these criticisms are remarkable in light of the 

fact that an influential work on the legal reasoning of the CJEU claimed that the Court itself is 

a ‘Dworkinian court’.11 By contrast, the main thesis of this article is that the CJEU’s 

jurisprudence reveals a conception of the EU legal system which can be linked to Joseph Raz’s 

theory of the necessary conditions for legal systems. 

This thesis is further divided in the following two basic claims. First, the CJEU’s 

constitutional jurisprudence can be explained from the viewpoint of Raz’s claim that legal 

systems necessarily claim comprehensive supremacy, thus reflecting a truism about the concept 

of law itself. Second, the connection between Raz’ theory of legal systems and the CJEU’s 

conception of the EU legal system can be explained by the mimetic nature of EU law: in its 

construction of the EU legal system, the CJEU imitates the typical characteristics of national 

legal systems. The implicit apotheosis of this mimesis can be found in Opinion 2/13, where the 

key problem underlying the Court’s concern is that the draft accession agreement treats the EU 

legal system as different from a national legal system. 

In this article, I do not want to engage directly with the legal philosophical debate on the 

universal nature of law. Neither do I want to argue that the Court ought to be behave more 

‘Dworkinian’ or more ‘Razian’. My objective is merely to provide a rational construction of 

the Court’s jurisprudence and demonstrate how this jurisprudence is connected to a particular 

theory of law. Arguably, the self-conception of courts and their conception of law is relevant 

																																																								
7 Ibid. 
8 Peers, ‘The EU’s Accession to the ECHR’ (n. 2). 
9 Steve Peers’s first response to Opinion 2/13 on Twitter: ‘My summary of CJEU ruling on EU accession to 

ECHR. Blog post coming later. Preview: an exceptionally poor judgment’ (18 December 2014), available at 

https://twitter.com/StevePeers/status/545523536551768064. 
10 Halberstam, ‘“It’s the Autonomy, Stupid!” (n. 2) 106; Krenn, ‘Autonomy and Effectiveness as Common 

Concerns’ (n. 2) 149. 
11 J. Bengoetxea, The Legal Reasoning of the European Court of Justice (Clarendon Press 1993) vi. 



for the concept of law,12 and only in this marginal sense this article might contribute to 

analytical jurisprudence itself. While it is often asserted that the traditional theories of law are 

outdated in the current, globalised legal landscape, the mimetic nature of EU law demonstrates 

that at least the EU legal system can be explained by existing theories of law. 

This article is structured as follows. Section 2 will demonstrate that the metaphor of the 

CJEU being a ‘Dworkinian court’, famously introduced by Joxerramon Bengoetxea, fails to 

explain essential elements of the CJEU’s case-law, in particular its legal reasoning in Opinion 

2/13, which are incompatible with Dworkin’s theory of law. Section 3 applies Raz’s theory of 

the necessary conditions of legal systems to the CJEU’s case-law on the foundations and nature 

of EU law, showing how it can explain the Court’s reasoning and its philosophical assumptions. 

Section 4 explains the Court’s shaping of the EU legal system by linking it to a mimesis of the 

national legal systems. Hence, it is argued that the Court’s conception of the EU legal system 

may be rooted in its construction of a legal system which possesses the exact same typical 

features as national legal systems, thereby mimicking precisely those features which arguably 

distinguish national legal systems from other normative, social systems.13 Section 5 concludes. 

 

II. Farewell to the Dworkinian Court 
 

A. What is a Dworkinian court? 

In his seminal work The Legal Reasoning of the European Court of Justice, Joxerramon 

Bengoetxea introduced the metaphor of the CJEU as a ‘Dworkinian court’: a court committed 

to a globally coherent14 case-law in light of the overall objective of furthering European 

integration, thus developing a ‘community of principle’.15 This metaphor is a powerful one. 

While the Court has often found itself torn between deciding according to one principle or the 

																																																								
12 J. Dickson, Evaluation and Legal Theory (Hart Publishing 2001). 
13 The connection between Raz’s theory of legal systems and the CJEU’s conception of the EU legal system 

presumes that Raz’s theory accurately describes the typical characteristics of national legal systems. See further 

sections III and IV below. 
14 I understand Bengoetxea’s thesis that the CJEU is committed to a ‘globally coherent’ case-law to mean that the 

CJEU strives to interpret individual norms of EU law such that they cohere as much as possible with the rules and 

principles of the entire EU legal system.  
15 Bengoetxea, The Legal Reasoning (n. 11) vi. See also J. Bengoetxea, N. MacCormick and L. Moral Soriano, 

‘Integration and Integrity in the Legal Reasoning of the European Court of Justice’ in G. de Búrca and J.H.H. 

Weiler (eds.), The European Court of Justice (Oxford University Press 2001) 43, 82–85.  



other, not least because of the open-endedness of the Treaty provisions,16 it has rarely departed 

from the road taken after making a particular choice.17 The self-referential character of the 

Court’s legal reasoning is well known, and Opinion 2/13 is no exception.18 

Ronald Dworkin’s normative jurisprudence is indeed centred on the value of what he calls 

integrity, or ‘consistency of principle’. He believed law is essentially an interpretative practice, 

where courts endeavour to construct the meaning of rules and principles in accordance with the 

most coherent image of the political morality of their political community, as represented by 

past (judicial) decisions.19 The courts should thus interpret legal norms as much as possible as 

forming part of one coherent legal and political community. However, the normative role of 

integrity in legal interpretation cannot be dissociated from Dworkin’s theory of law. Dworkin’s 

theory of interpretation is both normative and descriptive as he purports to demonstrate that 

this is both how courts should interpret the law, but also what constitutes law. In other words, 

law is that which justifies state coercion, with the justification lying precisely in the most 

coherent and morally best interpretation of the available legal materials and the practice of law 

as a whole. Accordingly, the value of integrity and the need for courts to commit to it can only 

be properly understood by virtue of Dworkin’s key thesis that legality is ultimately rooted in 

objective morality,20 and that legal validity is always (partly) a matter of moral judgment.21  

																																																								
16 See G. Beck, The Legal Reasoning of the Court of Justice of the European Union (Hart Publishing 2012) ch. 6. 

See also K. Lenaerts and J.A. Gutiérrez-Fons, ‘To Say What the Law of the European Union Is. Methods of 

Interpretation and the European Court of Justice’ (2014) 20 Columbia Journal of European Law 3. 
17 Among the rare exceptions to this general trend are, for example, Criminal proceedings against Bernard Keck 

and Daniel Mithouard, C-267/91 and C-268/91, EU:C:1993:905. See further M. Jacob, Precedents and Case-

based Reasoning in the European Court of Justice (Cambridge University Press 2014) 159–176.  
18 See e.g., Opinion 2/13, EU:C:2014:2454, paras. 157, 166 and 176 on the autonomy and supremacy of EU law. 
19 Integrity, in the sense of consistency of principle, is generally understood to reflect Dworkin’s commitment to 

‘global coherence’ in legal interpretation. See e.g. B.B. Levenbook, ‘The Role of Coherence in Legal Reasoning’ 

(1984) 3 Law and Philosophy 355. See however J. Raz, ‘The Relevance of Coherence’ (1992) 72 Boston 

University Law Review 273. Moreover, the role of coherence in Dworkin’s theory is rather ambiguous, as it is 

used both as a methodological and a substantive concept. For a critical analysis of Dworkin’s theory, see A. 

Marmor, ‘Coherence, Holism, and Interpretation: The Epistemic Foundations of Dworkin’s Legal Theory’ (1991) 

10 Law and Philosophy 383. 
20 On Dworkin’s theory of the objectivity of morality see, R. Dworkin, ‘Objectivity and Truth: You’d Better 

Believe It’ (1996) 25 Philosophy & Public Affairs 87. 
21 In any case this seems to be Dworkin’s position in Law’s Empire (Harvard University Press 1986). Whether or 

not this was already his position in Taking Rights Seriously (Harvard University Press 1978) is a different matter 

which need not concern us here.  



A truly Dworkinian court, therefore, is committed to a globally coherent (case-)law – if 

we understand Dworkin’s theory of law as integrity in this way22 – not for the sake of being 

consistent or because some written or unwritten rule states that past decisions must be followed. 

Instead, it considers itself bound to a set of moral principles that makes the available legal 

materials stick together as one coherent, and therefore morally justified, system. For Dworkin, 

and thus for a ‘Dworkinian court’, the systematicity of law is content-dependent, and 

necessarily moral, in nature. 

 

B. Can Opinion 2/13 be Dworkinian? 

Since it is beyond dispute that Opinion 2/13 does not serve the cause of human rights protection 

in Europe, the more relevant question is whether the Court’s concerns can be explained 

consistently with the metaphor of a Dworkinian CJEU. The arguments advanced by the Court 

will not be reiterated in great detail, as they are generally well known and have been aptly 

summarised elsewhere.23 The Court declared the draft accession agreement incompatible with 

the Treaties for a number of reasons, all of which were related to the normative authority of 

EU law, and the judicial authority of the CJEU. Fearful of any possibility – hypothetical or 

otherwise – that the European Court of Human Rights (ECtHR or Strasbourg Court) could 

decide on the jurisdiction of EU law through the proposed prior involvement and co-respondent 

procedures which aimed to avoid precisely such jurisdictional clashes, the CJEU required 

specific guarantees in the EU accession agreement with regard to the Court’s exclusive 

competence to interpret EU law and its scope.24 The Court also demanded a specific clause 

excluding ECtHR jurisdiction to review EU acts in the context of the Common Foreign and 

Security Policy (CFSP), for the sole reason that the CJEU also lacks jurisdiction in CFSP 

matters.25 Thirdly, the Court argued that the draft accession agreement violated Article 344 

																																																								
22 As mentioned in n. 19 above, Raz questions whether ‘law as integrity’ amounts to a theory of global coherence 

in law. For the purpose of this article, the details of this issue need not concern us. Bengoetxea explicitly 

understands ‘law as integrity’ as a theory of global coherence in law. The incompatibility of Dworkin’s theory of 

law and the CJEU’s case-law does not depend on whether the former is committed to global coherence or not, but 

rather depends on the question of whether according to the CJEU’s case-law, morality is a necessary or even 

sufficient condition for legal validity. 
23 See in particular Halberstam, ‘“It’s the Autonomy, Stupid!” (n. 2) 111–113; and Eeckhout, ‘Opinion 2/13’ (n. 

2). 
24 Opinion 2/13, EU:C:2014:2454, paras. 215–248. 
25 Opinion 2/13, EU:C:2014:2454, paras. 236–248. 



TFEU, according to which the Member States may not submit a dispute pertaining to the 

interpretation of the Treaties to any method of settlement other than those provided therein.26 

Most crucially, however, were the Court’s concerns regarding the negative consequences of 

EU accession under the current draft accession agreement for the special characteristics and 

the autonomy of EU law, in particular the principles of supremacy,27 mutual trust,28 and the 

preliminary reference procedure.29 The absolute supremacy of EU law, in particular in the 

context of mutual trust among Member States, would be compromised without specific 

guarantees that EU accession to the ECHR will not entail ECtHR review of the primacy of EU 

law over conflicting national law. In the context of the preliminary reference procedure, the 

Court observed that the new Protocol 16 to the ECHR, which allows the highest courts of 

Member States to request an advisory opinion from the ECtHR on questions of principle 

relating to the interpretation of the ECHR, could be used to circumvent the preliminary 

reference procedure in EU law, thus threatening the latter’s autonomy and effectiveness.30 

It is clear that the plentiful references in Opinion 2/13 to the foundational jurisprudence of 

the EU legal system are consistent with the core of Bengoetxea’s metaphor – the creation of a 

single coherent body of case-law.31 Moreover, while some of the Court’s concerns regarding 

the autonomy of the legal system seem far-fetched, Opinion 2/13 contains little new law; it is 

mostly a plain application of the principles already established in decisions such as Costa v 

ENEL and Opinion 2/94.32  

However, in a broader sense the metaphor fails to deliver. As regards the prior involvement 

procedure, the co-respondent mechanism, Article 344 TFEU and judicial jurisdiction over 

																																																								
26 Opinion 2/13, EU:C:2014:2454, paras. 201–214. 
27 Opinion 2/13, EU:C:2014:2454, paras. 187–190.  
28 Opinion 2/13, EU:C:2014:2454, paras. 191–195. The principle of mutual trust has a specific definition in EU 

law: ‘That principle requires, particularly with regard to the [AFSJ], each of the [Member] States, save in 

exceptional circumstances, to consider all the other Member States to be complying with EU law and particularly 

with the fundamental rights recognized by EU law’ (191).  
29 Opinion 2/13, EU:C:2014:2454, paras. 196–200.  
30 Opinion 2/13, EU:C:2014:2454, paras. 198–199. 
31 E.g., in Opinion 2/13, EU:C:2014:2454, para. 157: ‘As the Court of Justice has repeatedly held, the founding 

treaties of the EU, unlike ordinary international treaties, established a new legal order […] (see, in particular, 

judgments in van Gend & Loos, 26/62, EU:C:1963:1, p. 12, and Costa, 6/64, EU:C:1964:66, p. 593, and Opinion 

1/09, EU:C:2011:123, paragraph 65)’, and similarly in paras. 166 and 176. 
32 Opinion 2/94 on accession by the Community to the ECHR, EU:C:1996:140. See also Kochenov, ‘EU Law 

without the Rule of Law’ (n. 2) 94. 



CFSP matters, the Court’s concerns are institutional in nature, in that they relate to the question 

of who decides what the law of the EU is. The Opinion can thus be said to protect the CJEU’s 

judicial authority. The protection of the so-called ‘specific characteristics of EU law’ in turn 

aims to protect the supremacy of systemic elements of EU law. Here the Opinion protects the 

authority of the EU legal system itself. The focus on authority is in both cases fundamentally 

incompatible with Dworkin’s non-positivism, which is based on the idea that no one – no 

institution nor any system – may decide what the law is, because what the law requires is 

ultimately governed by objective, mind-independent morality.33  

As George Letsas notes, from a non-positivist perspective, doctrines such as the supremacy 

and autonomy of EU law and the authoritativeness of the CJEU can never in themselves justify 

the force of EU law (or of any other).34 These institutional concerns are only justified insofar 

as they remain necessary for the morally justified goals they serve – furthering European 

integration for the peace and prosperity of the peoples of Europe. This means, for example, 

that in light of the constitutional principles of the European Union – as reflected most notably 

in Part I of the TFEU – in particular Article 2 – and the EU Charter of Fundamental Rights 

(CFR) – the prior existence of a certain degree of European integration can mean that national 

fundamental rights protection trumps absolute supremacy. Maintaining absolute supremacy 

may no longer be necessary to ensure an already high degree of European integration, as the 

protection of fundamental rights to the detriment of supremacy can be more coherent with the 

EU’s constitutional principles and its very raison d’être.35 This demonstrates that integrity goes 

beyond consistency of judicial decision-making; it is about consistency of principle, and the 

EU’s principles are best identified by the founding values and principles enshrined in the 

Treaties. For a Dworkinian court, therefore, a high degree of legal integration might require 

overturning Costa v ENEL insofar as is needed to make the acquis as a whole more coherent. 

Whether the Union at present has reached a sufficient degree of legal and political 

integration to limit supremacy is a question which can only be answered by attributing weight 

to at least the following parameters: an authoritative and uniform application of EU law and its 

instrumental value in pursuing the objectives of European integration; the degree of European 

																																																								
33 See Dworkin, ‘Objectivity and Truth’ (n. 20); and Justice for Hedgehogs (Harvard University Press 2011) ch. 

19. See also G. Letsas, ‘Harmonic Law’ in J. Dickson and P. Eleftheriadis (eds.), Philosophical Foundations of 

European Union Law (Oxford University Press 2012) 107. 
34 Letsas, ‘Harmonic Law’ (n. 33) 97, 100. 
35 Cf. ibid. 100–101. 



integration already achieved; the importance of fundamental rights protection in European 

integration; and the importance of the other principles and values of the EU acquis pertaining 

to the objectives of European integration, such as the fundamental freedoms of the internal 

market and the principles of mutual trust and recognition. Imagining that the CJEU were as 

capable as Dworkin’s mythological judge Hercules and were able to weigh all these 

parameters, it would then be in a position to quantify the effects of EU accession to the ECHR. 

It would consider the added value of EU’s accession to the ECHR to protecting fundamental 

rights in Europe, and the possible negative consequences of EU accession for the other 

principles and values of the EU. It would also have to calculate the consequences of the relevant 

counterfactual, i.e. non-accession. Even then the Dworkinian court would not have found its 

one right answer, because after identifying the consequences of accession and non-accession 

for the various parameters of European integration, it would have to take all these 

considerations together and decide which legal answer to the question asked in Opinion 2/13 

is most coherent with the entire EU law community of principle. While Dworkin demands 

tremendous effort from courts,36 all Dworkinian courts should at least try to live up to his 

ideal.37  

What makes Opinion 2/13 anti-Dworkinian is thus not so much the outcome but the 

Court’s reasons for reaching it. Throughout the Opinion, no serious attempt to weigh the 

positive and negative implications of accession and non-accession for fundamental rights 

protection can be found, and nowhere does the Court evaluate these implications in light of the 

general scheme of principle of EU law. From a Dworkinian perspective, the most disturbing 

part of the Opinion is not even that the draft accession agreement was rejected, but rather the 

‘no, unless...’ tone of the Court, in which it strongly differed with the View of Advocate 

General Kokott, who despite sharing some of the Court’s concerns, applied a more constructive 

approach which resulted in a ‘yes, provided that...’ conclusion.38 A genuinely Dworkinian 

CJEU committed to EU law as integrity would at least have found no difficulty in allowing 

more leeway for future accession. However, the Opinion offers no prospect of compromise, 

dialogue or inter-systemic balance, and no reflection upon the moral virtues of accession. It 

maintains that any harm to the supremacy of EU law and the functioning of mutual trust 

violates the Treaties, notwithstanding any significant benefit for fundamental rights protection 

																																																								
36 See also S.J. Shapiro, Legality (Harvard University Press 2011) 284–306. 
37 Dworkin, Law’s Empire (n. 21) 254–258. 
38 See View of AG Kokott to Opinion 2/13, EU:C:2014:2475. 



in the EU. In other words, in assessing the validity of the draft accession agreement under EU 

law, moral judgment plays no role whatsoever, not even as a potential justification of an 

absolute supremacy claim.39   

In contrast, the academic consensus after Opinion 2/13 – even among those who have 

expressed considerable sympathy for the Court’s concerns40 – is that the harm to supremacy 

and mutual trust that the draft accession agreement would have entailed is minor if not 

insignificant in comparison to the importance of enhanced fundamental rights protection and 

external control by the Strasbourg Court. The Court’s critics all apply variants of this 

profoundly Dworkinian legal reasoning. Apparently, we are all Dworkinians now, with the 

remarkable exception of the Court of Justice. 

 

III. The Construction of the EU Legal System  
 

If the CJEU is not or no longer a Dworkinian court, what kind of court is it? How can its self-

referentiality and precedent-focused case-law be explained? A possible answer can be found 

in the theories Dworkin aimed to refute, in particular that of HLA Hart and his followers.41 

Contrary to Dworkin’s morally grounded theory of law, Hart and his followers conceptualise 

law as a species of a social system which is founded on the social practice of institutionalised 

officials. The social rule which these officials practise identifies the criteria of validity of legal 

norms which they are required to apply, and was famously referred to by Hart as the Rule of 

Recognition. Thus, contrary to Dworkin, Hart and his followers describe a content-independent 

conception of the systematicity of law,42 at bottom rooted in the thesis that whether a norm is 

legally valid depends on its source, not on its merits.43 

																																																								
39 One could argue that the supremacy of EU law over national law is morally justified, for example because it 

contributes to the moral objectives of the project of European integration. The CJEU, however, had no recourse 

to any arguments of such kind. 
40 See Halberstam, ‘“It’s the Autonomy, Stupid!” (n. 2); Krenn, ‘Autonomy and Effectiveness as Common 

Concerns’ (n. 2). 
41 H.L.A. Hart, The Concept of Law, 3rd edn (Oxford University Press 2012). For Dworkin’s critique of Hart, see 

e.g., ‘The Model of Rules I’, ‘The Model of Rules II’, and ‘Hard Cases’, all collected in Taking Rights Seriously 

(n. 21); and ‘Thirty Years On’ (2002) 115 Harvard Law Review 1655. 
42 I am thankful to the anonymous referee who raised the point of the different conceptions of the ‘systematicity’ 

of law. 
43 See J. Gardner, ‘Legal Positivism: 5½ Myths’ (2001) 46 American Journal of Jurisprudence 199.  



As clearly not all social, normative systems consisting of primary and secondary rules are 

legal systems, Hart’s conception of law appears over-inclusive.44 A key aspect of the nature of 

law, one could say, is thus the factors which distinguish legal systems from other social, 

normative systems comprising primary and secondary norms as well. The most influential 

account of the necessary conditions for the existence of a legal system is the one provided by 

Joseph Raz. According to Raz, legal systems are social, normative systems which (1) are 

comprehensive, (2) claim supremacy, and (3) are open systems.45  

Legal systems are comprehensiveness in the sense that they claim to regulate any type of 

human behaviour.46 Secondly, legal systems claim supremacy in the sense that they claim 

authority over any other normative arrangements within their jurisdiction.47 In other words, 

they claim legitimate authority.48 Thirdly, legal systems include norms which have the purpose 

of giving binding effect to extra-legal norms, such as the rules of private international law 

which sometimes require courts in one jurisdiction to apply the law of another jurisdiction. 

However, no one would say that a British judge who is required to apply French law in a private 

dispute incorporates French law into the UK legal system.   

For the purpose of this article, I take Raz’s theory of the legal system to be largely accurate. 

As I cannot engage here in detail with the relevant philosophical debate, I will confine myself 

																																																								
44 Recognising that legal systems are only one form of socially constructed and institutionalised normative 

systems, and arguably not always the most important one in the guidance of people’s lives, lies at the basis of the 

initial pluralist theories of law. See e.g., J. Griffiths, ‘What is Legal Pluralism?’ (1986) 18 Journal of Legal 

Pluralism and Unofficial Law 1; B.Z. Tamanaha, ‘Understanding Legal Pluralism: Past to Present, Local to 

Global’ (2008) 30 Sydney Law Review 375; and W. Twining, ‘Normative and Legal Pluralism: A Global 

Perspective’ (2010) 20 Duke Journal of Comparative & International Law 473. 
45 J. Raz, Practical Reason and Norms (Princeton University Press 1990) 151–154. 
46 Ibid. 150–151. 
47 Ibid. 151–152. 
48 In Practical Reason and Norms, Raz seems to use ‘claiming supremacy’ and ‘claiming authority’ as synonyms, 

e.g.: ‘legal systems claim to be supreme […] means that every legal system claims authority to prohibit, permit 

or impose conditions on the institution and operation of all the normative organizations to which members of its 

subject-community belong’ (ibid. 151) and ‘[no legal system] can acknowledge any claim to supremacy over the 

same community which may be made by another legal system’ (ibid. 152). In his later works, most notably The 

Authority of Law (Clarendon Press 1979) and ‘Authority, Law and Morality’ (1985) 68 Monist 295, Raz offers a 

more sophisticated and elaborate theory of the claims of law, focused on the conceptual connection between law 

and the claim of legitimate authority. While I understand the claim to legitimate authority to be a further 

refinement of what Raz first called a claim to be supreme, the complexities of this refinement are not directly 

relevant here, and I will refer to the claim to supremacy in the remainder of this article. 



to the following remarks. Firstly, I agree with Scott Shapiro that there is a necessary connection 

between law and a claim of supremacy under the assumption that law as we know it is a 

functional social system.49 Whether law claims supremacy in an absolute, exclusionary 

manner, as typically denied by inclusive legal positivists,50 is not directly relevant for the 

purpose of this article insofar as one believes, as I do, that law claims supremacy at least to a 

significant extent. Secondly, in this regard one could say that the more functional and goal-

driven a legal system is, the more important it is for that legal system to claim supremacy. From 

this perspective, the EU seems to fit Raz’s theory of the legal system particularly well because 

it is by its nature a highly functional system. Unlike national legal systems, the EU has an 

explicitly purposive nature in light of its specific policy objectives and limited competences. 

Thirdly, I emphasise ‘law as we know it’ because I am not entirely convinced that law 

necessarily claims supremacy, and I certainly do not want to defend this thesis here. Recent 

works in legal philosophy have strongly argued in favour of a more realistic theory of law and 

typical, rather than necessary, conditions of law.51 Tentatively agreeing with Tuori, legal 

solipsism might not be inevitable in law.52 However, I do believe that the concept of law as we 

know it, and which is strongly linked to characteristics of national legal systems, includes a 

claim to supremacy, and that EU law is no different in this respect.53 

 Moving on to the other two conditions, comprehensiveness and openness can be 

conceived as ‘generatives’ for the claim to supremacy, rather than independent conditions in 

themselves. Comprehensiveness allows the legal system to genuinely claim absolute 

supremacy over other normative arrangements independent of their content. The openness of 

the legal system allows it to develop continuously without losing its capability to claim 

supremacy, through the process of delegating the task of determining what the law is to courts 

by giving them legally binding directions to engage in extra-legal reasoning. 

In the following sections, I will argue that the CJEU has attempted to meet Raz’s necessary 

conditions of legal systems in its jurisprudence on the protection of what the Court calls the 

‘specific characteristics of EU law’: autonomy, direct effect and supremacy. As will be shown, 

																																																								
49 S.J. Shapiro, ‘Hart’s Way Out’ in J.L. Coleman (ed.), Hart’s Postscript: Essays on the Postscript to The Concept 

of Law (Oxford University Press 2001). 
50 See e.g., W.J. Waluchow, Inclusive Legal Positivism (Clarendon Press 1994). 
51 E.g., F. Schauer, The Force of Law (Harvard University Press 2015); B.Z. Tamanaha, A Realistic Theory of 

Law (Cambridge University Press 2017). 
52 K. Tuori, European Constitutionalism (Cambridge University Press 2015) 86. 
53 See further section IV below. 



however, none of these characteristics are EU-specific. Rather, what is protected is the legality, 

i.e. the status of law,54 of EU law. 

 

A. The emergence of the (embryonic?) EU legal system  

It is often asserted that EU ‘law’ is not really law, or at least not in the same way that national 

legal systems are law.55 Instead, because of its less sophisticated, less comprehensive and less 

institutionalised structure, EU law is a form of international law,56 something ‘sui generis’,57 

or a more loosely defined ‘order’.58  

																																																								
54 The concept of ‘legality’ is often used in different ways. In the Kantian sense, ‘legality’ means mere compliance 

with law, deprived of any moral endorsement of the law or other reasons for conforming to it. In this sense, legality 

is contrasted with morality: ‘The agreement of an action with the law of duty is its legality [Gesetzmässigkeit] 

(legalitas); the agreement of the maxim of the action with the law is its morality [Sittlichkeit] (moralitas)’ 

(emphasis in original) (I. Kant, Metaphysical Elements of Justice. Part I of the Metaphysics of Morals, 2nd edn, 

trans. J. Ladd (Hackett Publishing 1999) 19). By contrast, following the modern legal positivist tradition, here 

‘legality’ is meant as ‘the property of being law’. The legality of a normative system depends on whether it 

possesses the necessary and sufficient conditions for being ‘law’. See also J.L. Coleman, The Practice of Principle 

(Oxford University Press 2003) 84; and Shapiro, Legality (n. 36) 7. 
55 See e.g., Culver and Giudice, ‘Not a System but an Order’ (n. 4); A. Somek, ‘Is Legality a Principle of EU 

Law?’ in S. Vogenauer and S. Weatherill (eds.), General Principles of Law. European and Comparative 

Perspectives (Hart Publishing 2017).  
56 T. Moorhead, ‘European Union Law as International Law’ (2012) 5 European Journal of Legal Studies 126. 
57 See e.g., J.H.H. Weiler, ‘Federalism without Constitutionalism: Europe’s Sonderweg’ in K. Nicolaidis and R. 

Howse (eds.), The Federal Vision: Legitimacy and Levels of Governance in the United States and the European 

Union (Oxford University Press 2001); B. de Witte, ‘The European Union as International Legal Experiment’ in 

G. de Búrca and J.H.H. Weiler (eds.), The Worlds of European Constitutionalism (Cambridge University Press 

2012). 
58 As applied to law, I consider the distinction between ‘system’ and ‘order’ to be largely superfluous. Bengoetxea 

observes that a ‘system’ in the strict sense may be understood as having the properties completeness, closed, and 

consistent – unlike the looser connotation of ‘order’. Legal systems/orders arguably do not possess these 

properties, and at most claim to possess them or aspire towards possessing them (e.g., J. Bengoetxea, ‘Legal 

System as a Regulative Ideal’ in H.-J. Koch and U. Neumann (eds.), Praktische Vernunft und Rechtsanwendung 

(Franz Steiner 1994)). In a weaker sense, ‘system’ can refer to a set of related elements which has a certain internal 

structure and can be distinguished from its environment (see e.g., M. van de Kerchove and F. Ost, Legal System. 

Between Order and Disorder, trans I Stewart (Oxford University Press 1994) 10–12). When Raz speaks of ‘legal 

systems’ he appears to have in mind a weak conception of ‘system’, if only because of their openness, and as such 

the term can be used interchangeably with ‘legal order’. Moreover, while some legal systems have a higher degree 

of (mainly institutional) systematicity than others, I see no reason to make a distinction between ‘systems’ and 

‘orders’ on the basis of sophistication alone.  



However, Hart’s social constructivist theory of law perhaps provides the most persuasive 

intellectual support for the famous statement that the Treaty of Rome ‘constitutes a new legal 

order of international law’,59 and that it ‘has created its own legal system’ bringing into 

existence ‘an independent source of law’.60 If law is a social construct primarily rooted in the 

behaviour of a particular group of people, it can emerge spontaneously. Certainly, according 

to Hart and his followers, something cannot be law if it is not generally obeyed by its subjects,61 

but this only means that efficacy is a conditio sine qua non for a legal system to exist, and by 

no means a conditio per quam for it to emerge.62 

It also follows from Hart’s social constructivism, however, that a legal system cannot be 

created top-down ex nihilo. Given the existing institutional infrastructure of the national legal 

systems, the only group of people designated as ‘officials’ who could realistically establish a 

new legal system in Europe is the judiciary of the Member States. If EU law is to be a directly 

effective legal system in the Member States’ legal-institutional arena, clearly the practice of 

the national courts must establish a social rule to that end. In this perspective, the rationale of 

van Gend & Loos, to empower national courts to apply provisions of EU law, is indeed a 

foundational strategy.63 It marks the shift from a-legality to the possibility of legality by 

creating the necessary institutional conditions for the emergence of legal system.64 The word 

‘possibility’ is key: van Gend & Loos was at most the prophecy of a legal system, ‘an invitation 

to the Member State courts’ in the words of Weiler,65 or a ‘juridical coupe d’État’ in those of 

																																																								
59 NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v Nederlandse administratie der 

belastingen, 26/62, EU:C:1963:1. 
60 Flaminio Costa v ENEL, 6/64, EU:C:1964:66, para. 3. 
61 Hart, The Concept of Law (n. 41) 116–117; Raz, The Concept of a Legal System, 2nd edn (Clarendon Press 

1980) 202–207. 
62 H. Kelsen, General Theory of Law and State, trans. A. Wedberg (Harvard University Press 1945) 119. In the 

same vein, though applying different terminology, Hart, The Concept of Law (n. 41) 103–104; and Raz, The 

Concept of a Legal System (n. 61) 202–204.  
63 See in this regard also J.H.H. Weiler, ‘The Transformation of Europe’ (1991) 100 Yale Law Journal 2403; R. 

Dehousse, The European Court of Justice: The Politics of Judicial Integration (Palgrave Macmillan 1998). 
64 On the shift from a-legality to legality, see H. Lindahl, Fault-Lines of Globalisation: Legal Order and the 

Politics of ALegality (Oxford University Press 2013). 
65 Weiler, ‘The Transformation of Europe’ (n. 63) 2451. 



Stone Sweet.66 Had no national court heeded the Court’s invitation, there would certainly not 

have been an autonomous EU legal system. If there has indeed been a juridical coup d’État 

altering the Rules of Recognition in the EU Member States, it could only have been achieved 

through the institutional infrastructure capable of establishing a new Rule of Recognition – the 

national courts, not the CJEU. But if this is the case, there is no difference in how any legal 

system comes into being 

An autonomous EU Rule of Recognition must not be conflated with any written norm in 

the Treaties, contrary to President Koen Lenaerts’s statement that the ‘ultimate Rule of 

Recognition [of the European Union], to speak with HLA Hart, are the Treaties: on the 

European Union [sic], on the Functioning of the European Union, and the Charter of 

Fundamental Rights’.67 This is a misunderstanding of Hart’s notion of the Rule of Recognition. 

The Rule of Recognition is not the highest norm or set of norms of the legal system, but the 

social rule that designates this-or-that norm or set of norms as the highest source of the legal 

system.68  

																																																								
66 A. Stone Sweet, ‘The Juridical Coup d’État and the Problem of Authority: CILFIT and Foto-Frost’ in M. 

Poiares Maduro and L. Azoulai (eds.), The Past and Future of EU Law: The Classics of EU Law Revisited on the 

50th Anniversary of the Rome Treaty (Hart Publishing 2010) 202. 
67 Intervention by President Koen Lenaerts during the ICON 2016 conference (Berlin, 19 June 2016), available at 

https://www.youtube.com/watch?v=_Vrjbte9Yfg (from 31:54). In full, commenting on the relationship between 

the EU and the ECHR in the context of Opinion 2/13, the President said: ‘The European Union is a domestic legal 

order, domestic to the European Union […] When I say “domestic”, I simply mean the European Union as a self-

referential legal order whose ultimate Rule of Recognition, to speak with HLA Hart, are the Treaties: on the 

European Union, on the Functioning of the European Union, and the Charter of Fundamental Rights. That is our 

ultimate constitutional standard, but which is rooted in the common constitutional traditions of the Member States, 

in the ECHR’. See also K. Lenaerts and J.A. Gutiérrez-Fons, ‘A Constitutional Perspective’ in R. Schütze and T. 

Tridimas (eds.), Oxford Principles of European Union Law. Volume 1: The European Union Legal Order (Oxford 

University Press 2018) 107, adding to the confusion by stating ‘[h]owever, in our view, that notion [of Hart’s rule 

of recognition] should be understood “as a shared plan which sets out the constitutional order of a legal system”’ 

with reference to S.J. Shapiro, ‘What Is the Rule of Recognition? (and Does It Exist?)’ in M.D. Adler and K.E. 

Himma (eds.), The Rule of Recognition and the US Constitution (Oxford University Press 2009). If only it were 

so clear whether the rule of recognition is a ‘rule’ (Hart) or a ‘plan’ (Shapiro). As Shapiro’s ‘planning theory of 

law’ and its explanatory force compared to Hart’s theory of law is still highly controversial and subject to ongoing 

debate (which is unlikely to end soon), Lenaerts and Gutiérrez-Fons’ casually phrased statement adds nothing to 

this discussion, and by logical extension is not helpful at all in eludicating the nature of the EU legal order. 
68 Hart, The Concept of Law (n. 41) 103–110; J. Gardner, ‘Can There Be a Written Constitution?’ in J. Gardner, 

Law as a Leap of Faith (Oxford University Press 2012) 101ff. 



Conceptualising the EU legal system as a social, normative system with an autonomous 

Rule of Recognition, the subsequent question is which distinguishing features the EU legal 

system possesses. The case-law of the CJEU contains myriad examples of how the Court 

constructs EU law along the lines of other legal systems. Put together, these examples illustrate 

how the Court effectively purports to mimic national legal systems. From this perspective, 

otherwise obscure case-law on the comprehensiveness, openness, and most notably the 

supremacy of EU law can be better understood. 

 

B. The truism of claiming comprehensive supremacy 

Since Costa v ENEL the Court of Justice has maintained that EU law has absolute supremacy 

over national law.69 Applying the condition of comprehensiveness, the supremacy of EU law 

cannot depend on the subject or the political or legal sensitivity of the matter. Following Raz, 

the law regulates parts of private life that cannot be constrained by law by self-declared non-

intervention. Similarly, the constitutional limitations to ‘pure’ supremacy in reality confirm the 

supremacy of EU law even in those fields. For example, Article 4(2) TEU states that the EU  

 

shall respect the equality of Member States before the Treaties as well as their national 

identities, inherent in their fundamental structures, political and constitutional, inclusive 

of regional and local self-government. 

 

This Article has been interpreted in the literature as entailing necessary limitations to the 

supremacy of EU law.70 The Court has acknowledged that national identity may be relevant in 

																																																								
69 See e.g., Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle für Getreide und Futtermittel, 

11/70, EU:C:1970:114; Amministrazione delle Finanze dello Stato v Simmenthal SpA, 106/77, EU:C:1978:49; 

Opinion 2/13, EU:C:2014:2454. See further J.H.H. Weiler, ‘The Community System: The Dual Character of 

Supranationalism’ (1981) 1 Yearbook of European Law 267. 
70 See e.g., A. von Bogdandy and S. Schill, ‘Overcoming Absolute Primacy: Respect for National Identity under 

the Lisbon Treaty’ (2011) 48 Common Market Law Review 1417; D. Leczykiewicz: ‘The “National Identity 

Clause” in the EU Treaty: A Blow to Supremacy of Union Law?’, UK Constitutional Law Association (21 June 

2012); see further M. Klamert, The Principle of Loyalty in EU Law (Oxford University Press 2014); and G. van 

der Schyff, ‘The Constitutional Relationship Between the Union and its Member States: The Role of National 

Identity in Article 4(2) TEU’ (2012) 37 European Law Review 563. For a defence of a limited form of supremacy 

of EU law, see N. MacCormick, Questioning Sovereignty (Oxford University Press 1999) 117–121. 



the context of derogations from EU law.71 But this is precisely the point: incorporating the 

limitations to supremacy into the Treaty and the Court’s case-law strengthens the supremacy 

of EU law, as it is EU law which rules over national identity or constitutional tradition by 

permitting it.  

The Court’s case-law on supremacy has been reinforced recently in both Melloni72 and 

Opinion 2/13. The Melloni case dealt with the interpretation of Article 53 CFR, which reads: 

 

Nothing in this Charter shall be interpreted as restricting or adversely affecting human 

rights and fundamental freedoms as recognised, in their respective fields of application, 

by Union law and international law and by international agreements to which the Union, 

the Community or all the Member States are party, including the European Convention for 

the Protection of Human Rights and Fundamental Freedoms, and by the Member States’ 

constitutions. 

 

This provision seems to ensure that Member States can apply higher standards of human rights 

than those guaranteed by the Charter, although its text is anything but clear.73 In Melloni, the 

Court had to decide whether the right to a fair trial as safeguarded by Article 24(2) of the 

Spanish Constitution could prevail over the provisions of the Arrest Warrant Directive.74 The 

Court answered this question in the negative. It interpreted Article 53 CFR to mean that the 

Member States cannot apply higher human rights standards insofar as that this would 

compromise the supremacy and effectiveness of EU law, in this case the Arrest Warrant 

Directive. This interpretation leans heavily on the phrase ‘human rights and fundamental 

																																																								
71 See e.g., Ilonka Sayn-Wittgenstein v Landeshauptmann von Wien, C-208/09, EU:C:2010:806; Malgožata 

Runevič-Vardyn and Łukasz Paweł Wardyn v Vilniaus miesto savivaldybės administracija and Others, C-391/09, 

EU:C:2011:291. 
72 Stefano Melloni v Ministerio Fiscal, C-399/11, EU:C:2013:107. 
73 Prior to Melloni, several scholars pointed to the recondite phrasing of Article 53 CFR, leaving much about its 

meaning and scope to guesswork. See e.g., J. Bering Liisberg, ‘Does the EU Charter of Fundamental Rights 

Threaten the Supremacy of Community Law?’ (2001) 38 Common Market Law Review 1171; L.F.M. Besselink, 

‘The Member States, the National Constitutions and the Scope of the Charter’ (2001) 8 Maastricht Journal of 

European and Comparative Law 68; R. Alonso García, ‘The General Provisions of the Charter of Fundamental 

Rights of the European Union’ (2002) 8 European Law Journal 492. 
74 Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest warrant and the surrender 

procedures between Member States – Statements made by certain Member States on the adoption of the 

Framework Decision [2002] OJ L190/1. 



freedoms as recognised, in their respective fields of application, […] by the Member States’ 

constitutions’. 

The Melloni judgment received abundant criticism both for its legal outcome – the 

subordination of a national provision of constitutional law which contained a fundamental 

human right – and the obscure and counterintuitive interpretation of Article 53 CFR.75 From 

the perspective of Raz’s theory of the legal system, however, it is a truism to state that within 

the jurisdiction of a particular legal system, only that legal system may be supreme. The text 

of Article 53 CFR in this regard supports such a conclusion, as it emphasises on the contrary 

that the Charter cannot adversely affect human rights protection standards in another system’s 

respective fields of application, including higher standards. This interpretation confirms the 

idea that all legal systems are autonomous in their own jurisdiction.  

In other words, whatever is in the scope of, say, Member State law is subject to the 

supremacy of the various national legal systems, and conversely, whatever is in the scope of 

EU law is subject to the supremacy of EU law. The fact that EU law and national law 

continuously interact and are concurrently present in the geographical territories of the Member 

States does not alter this conclusion.76 From a legal systems point of view, we could indeed 

argue that each of the 28 national legal systems and the separate EU legal system are 

autonomous from within their respective perspectives.77 In that regard, it makes little sense to 

ask whether in a given EU Member State, it is the national legal system or the EU legal system 

which is normatively superior. There is nothing in the concept of a legal system that suggests 

																																																								
75 See e.g., L.F.M. Besselink, ‘The Parameters of Constitutional Conflict after Melloni’ (2014) 39 European Law 

Review 531; A. Torres Pérez, ‘Melloni in Three Acts: From Dialogue to Monologue’ (2014) 10 European 

Constitutional Law Review 308; N. Lavranos, ‘The CJEU’s Judgments in Melloni and Akerberg Fransson: Une 

ménage à trois difficulté’ (2013) 4 Grundrechte 133. Cf. however B. de Witte, ‘Article 53’ in S. Peers et al. (eds.) 

The EU Charter of Fundamental Rights – A Commentary (Hart Publishing 2013); and D. Sarmiento, ‘Who’s 

Afraid of the Charter? The Court of Justice, National Courts and the New Framework of Fundamental Rights 

Protection in Europe’ (2013) 50 Common Market Law Review 1267. 
76 Cf. MacCormick, Questioning Sovereignty (n. 70) 117–121, Culver and Giudice, ‘Not a System but an Order’ 

(n. 4); A. von Bogdandy, ‘The Transformation of European Law: the Reformed Concept and its Quest for 

Comparison’, Max Planck Institute for Comparative Public Law & International Law Research Paper 2016-14. 
77 See also N.W. Barber, ‘Legal Pluralism and the European Union’ (2006) 12 European Law Journal 306; J. 

Dickson, ‘How Many Legal Systems? Some Puzzles Regarding the Identity Conditions of, and Relations between, 

Legal Systems in the European Union’ (2008) 2 Problema 9; J. Dickson, ‘Towards a Theory of European Union 

Legal Systems’ in J. Dickson and P. Eleftheriadis (eds.), Philosophical Foundations of European Union Law 

(Oxford University Press 2012). 



it is constrained to a single geographic area, nor that any geographic area can have only one 

legal system.78  

The same approach to supremacy is unequivocally pursued by the Court in Opinion 2/13. 

The Court’s considerations as regards the incompatibility of the draft accession agreement and 

the principle of mutual trust are particularly illuminating in this regard. As a consequence of 

the specific characteristics of EU law, the Court held in its Opinion that the draft EU accession 

agreement threatens the principle of mutual trust, particularly in the context of the Area of 

Freedom, Security and Justice (AFSJ). Of all the aspects of Opinion 2/13, this argument seems 

to have endured the most severe criticism. Many commentators have observed that the Court 

aims to protect mutual trust to the detriment of fundamental rights protection, and therefore 

hierarchically ranks fundamental rights below mutual trust and integration generally.79  

However, what seems particularly crucial to the Court’s reasoning is not the substance of 

the principle of mutual trust as opposed to that of fundamental rights, but the fact that mutual 

trust is a matter within the jurisdiction of EU law: 

 

[T]he Member States have, by reason of their membership of the EU, accepted that 

relations between them as regards the matters covered by the transfer of powers from the 

Member States to the EU are governed by EU law to the exclusion, if EU law so requires, 

of any other law.80 

 

As a matter of EU law as it currently stands, Member States must comply with the requirements 

of mutual trust expressed in secondary legislation. This requirement is a logical consequence 

of the presumption of the legal validity of the Dublin Regulation,81 which remains warranted 

until it is successfully challenged for violating higher-order law within the normative scope of 

the EU legal system. In Kelsenian terms, secondary legislation can only be subject to the 

																																																								
78 J. Gardner, ‘Fifteen Themes from Law as a Leap of Faith’ (2015) 6 Jurisprudence 601, 605. 
79 See in particular Peers, ‘The EU’s Accession to the ECHR’ (n. 2); Eeckhout, ‘Opinion 2/13’ (n. 2); Kochenov, 

‘EU Law without the Rule of Law’ (n. 2). 
80 Opinion 2/13, EU:C:2014:2454, para. 193 (emphasis added). 
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normativity that is inherent to the ‘pure’ legal system.82 The Court repeated in Opinion 2/13 

that in conformity with EU law on this point, Member States must presume that fundamental 

rights standards have been complied with by other Member States, and may in principle not 

check whether those standards are observed.83  

By contrast, nothing in the Court’s reasoning suggests that the functioning of mutual trust 

is excluded from fundamental rights review. Within the EU legal system, however, this entails 

review of the relevant secondary legislation in light of primary fundamental rights law, in 

particular the Charter, following a specific case or preliminary question to that end. Since the 

Court was not asked for its opinion on the interpretation of the Dublin Regulation itself, it 

should come as no surprise that it did not speak of the compatibility of the application of the 

regulation with fundamental rights. Indeed, in the recent C.K. and Others judgment the Court 

held that the application of the Dublin Regulation is subject to Article 4 CFR.84 While 

consistent with the ECHR’s M.S.S. jurisprudence,85 which is a welcome approach, this 

judgment does not overturn Opinion 2/13 in this respect at all,86 as the latter precisely centres 

on the argument that it is EU law and EU law alone which may decide the interpretation of the 

Dublin Regulation. Given the opportunity to interpret the Regulation further, the Court in C.K. 

and Others decided to give the Dublin Regulation the sense that anyone would sensibly 

presume it has, even though earlier case-law seemed to strongly suggest otherwise.87 

																																																								
82 See on Kelsen’s ‘pure theory of law’, which asserts that the normativity of the law should be explained solely 

in its own terms, generally, H. Kelsen, Reine Rechtslehre (Mohr Siebeck 2008); and Kelsen, General Theory (n. 

62). 
83 Opinion 2/13, EU:C:2014:2454, para. 192. 
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preceding considerations that the transfer of an asylum seeker within the framework of the Dublin III Regulation 
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State for the Home Department and M.E. and Others v Refugee Applications Commissioner and Minister for 

Justice, Equality and Law Reform, C-411/10 and C-493/10, EU:C:2011:865; Federal Republic of Germany v 
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application of the Dublin Regulation with the CFR in cases where there is a real risk of violation of Art. 4 CFR. 



Consequently, the Court’s emphasis that mutual trust is governed by EU law to the 

exclusion of any other law leaves untouched the possibility for external review by the ECtHR 

after future accession, if it is EU law which is subject to review – not the Member States 

implementing EU law. The Court effectively does exactly what Halberstam suggests as a 

remedy to ensure future ECHR accession.88  

The relevance of the principle of mutual trust and the Dublin Regulation in Opinion 2/13 

marks the importance of different conceptions of legal validity for the soundness of the 

Opinion. For the Dworkinian, legal validity does not depend on whether there are rules, 

principles or court judgments which affirm the validity of a norm. The legal validity of the 

principle of mutual trust would depend on the question of whether it fits the morally best 

interpretation of the EU’s community of principle. This underlies virtually all commentators’ 

arguments: mutual trust certainly has specific virtues, which are however not absolute and the 

supremacy of EU law cannot justify the moral loss of non-accession to the ECHR. The Razian 

might morally agree with this conclusion, but would dismiss the argument as irrelevant from 

the legal point of view, in which moral reasons are pre-empted by legal ones.89 

 

C. Total EU law 

One might object that despite its supremacy claim, EU law fails to meet Raz’s conditions for 

the legal system, for it cannot even remotely match or claim the comprehensiveness of national 

law.90 Indeed, one of the major idiosyncrasies of EU law qua law is that it only possesses 

limited competences in the pursuance of specific objectives. However, the CJEU has been 

endeavouring to advance the comprehensiveness of EU law, most notably through the doctrine 

of judicial Kompetenz-Kompetenz and its case-law on the ‘retained powers’ of the Member 

																																																								
See further K. Lenaerts, ‘La vie après l’avis: Exploring the Principle of Mutual (Yet Not Blind) Trust’ (2017) 54 

Common Market Law Review 805, 834. However, this argument is not entirely convincing as the CJEU is in 

reality never only solving the case at hand. CJEU judgments very frequently read as providing at least partially 

generalisable rules, both by what they say and by what they do not say. 
88 Halberstam, ‘“It’s the Autonomy, Stupid!” (n. 2) 145–146. 
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States. In the words of Loïc Azoulai, the resulting image is that of EU law as total law,91 which 

corresponds to Raz’s notion of comprehensiveness.  

The doctrine of judicial Kompetenz-Kompetenz holds that while the competences of the 

EU are limited in nature, it is solely for the CJEU to establish whether a particular matter falls 

within the scope of EU law. Since long, the Court itself has held that ‘the question of a possible 

infringement of fundamental rights by a measure of the [EU] institutions can only be judged in 

the light of [EU] law itself’.92 One can infer judicial Kompetenz-Kompetenz from the wording 

of Article 263 TFEU, which grants the CJEU the adjudicative jurisdiction to assess the validity 

of acts of EU institutions and lists ‘lack of competence’ as a ground for illegality.93 Moreover, 

from Article 267 TFEU it can be inferred that the CJEU has the exclusive jurisdiction to 

invalidate acts of EU institutions.94  

Secondly, beyond the express and implied powers of the EU, the CJEU has rejected the 

existence of domains reserved to national sovereignty. According to the ‘retained powers 

formula’,95 the Court has consistently maintained that while EU law does not detract from 

certain retained powers of the Member States, for example education, direct taxation, the 

organisation of their social security systems, and the conferral and withdrawal of nationality, 

‘when exercising those powers, the Member States must comply with EU law’.96 To put it more 

directly, under EU law, ‘there simply is no nucleus of sovereignty that the Member States can 

invoke, as such, against the [EU]’.97 Hence comprehensiveness of EU law lies not so much in 

its policy powers, but in the unlimited field of application of its law within its jurisdiction. In 
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this regard, the EU legal system is similar to national legal systems in that the latter’s 

jurisdiction is also constrained, at least geographically and temporally. Consequently, the 

criterion of comprehensiveness does not necessarily mean that law claims unlimited 

jurisdiction.98 Rather, law appears to claim an unspecified jurisdiction, always claiming 

authority for itself,99 and refusing to acknowledge any limit on their jurisdiction.100 This is 

precisely what EU law claims through both the doctrine of Kompetenz-Kompetenz and the 

retained powers formula. 

The Court’s effort to totalise EU law is further illustrated with the case-law on the 

application of the free movement provisions. In Omega Spielhallen101 the Court held that the 

law of the internal market applied to the German prohibition of laser tag games. 

Notwithstanding the marginal assessment of the necessity and proportionality of national law, 

it is clear that within the scope of EU law, every sphere of human behaviour is regulated by the 

fundamental freedoms of the internal market. The fact that it is the Court of Justice which 

decides to apply a marginal balancing test between economic freedoms and human rights is 

arguably of far greater constitutional importance than the deferential nature of the test itself. 

Secondly, the total law approach is further supported by the broad and purposive interpretation 

of key concepts of EU law in a way which maximises their effet utile, most notably the 

Dassonville rule for identifying measures having equivalent effect to quantitative import 

restrictions,102 which has effectively been transplanted to the other fundamental freedoms.103 
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In the Tobacco Advertising cases, this broad definition of obstacles to trade has also been 

applied to the EU’s competence to harmonise legislation.104  

The doctrine of total EU law and the manner in which the Court maintains the claim to 

comprehensive supremacy illustrate how the criteria of comprehensiveness and supremacy and 

interrelated in a specific way. Rather than a fully separate criterion in itself, comprehensiveness 

can be seen as a generative for the maintenance of the supremacy claim. The total law doctrine 

of the CJEU reflects a typical claim of legal systems in general, perhaps even revealing a truism 

about law: law is always total law. 

 

D. …because we say so 

Like any national legal system, EU law contains many norms which give binding force to 

norms which are themselves not part of EU law. As regards the adoption of norms created by 

individuals to arrange their private affairs – contracts, private regulation etc – EU law does not 

behave any differently from other legal systems. The interaction between the EU legal system 

on the one hand, and national and international legal systems on the other, deserves some 

further scrutiny.  

In Internationale Handelsgesellschaft,105 the CJEU famously introduced unwritten EU 

fundamental rights which it derived from the common constitutional traditions of the Member 

States, in order to shield the supremacy of EU law from the Bundesverfassungsgericht’s 

critique.106 Currently, fundamental rights are both part of the general principles of EU law and 

enshrined in the EU Charter of Fundamental Rights. Nevertheless, neither the constitutional 

traditions of the Member States nor the ECHR are actually incorporated into the EU legal 

system. Article 6(3) TEU carefully declares that  

																																																								
para. 19. See in general terms, Reinhard Gebhard v Consiglio dell’Ordine degli Avvocati e Procuratori di Milano, 

C-55/94, EU:C:1995:411, para. 37; For analysis of the development of the case-law, see R. Schütze, From 

International to Federal Market (Oxford University Press 2017) 284–288, with further references. See further 

‘Interpreting the EU Internal Market’, Chapter 4. 
104 Federal Republic of Germany v European Parliament and Council, C-376/98, EU:C:2000:544; Federal 

Republic of Germany v European Parliament and Council, C-380/03, EU:C:2006:772. For a critical analysis, see 

A Somek, Individualism (Oxford University Press 2008). 
105 Internationale Handelsgesellschaft, 11/70, EU:C:1970:114. 
106 BVerfGE 37, 271, 2 BvL 52/71 (29 May 1974) (Solange I). See further B. de Witte, ‘The Past and Future of 

the European Court of Justice in the Protection of Human Rights’ in P. Alston (ed.), The EU and Human Rights 
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‘Fundamental rights, as guaranteed by the European Convention for the Protection of 

Human Rights and Fundamental Freedoms and as they result from the constitutional 

traditions common to the Member States, shall constitute general principles of the Union’s 

law’.107 

 

This Article ensures that the autonomy of EU law is protected against external norms by 

copying the rights referred to into EU law, rather than incorporating them.108 Therefore, the 

Court is able to deny that the Convention itself is a source of EU law. At most, when 

interpreting and applying EU fundamental rights, EU law directs courts to engage in ECHR-

inspired legal reasoning in accordance with EU law. Similarly, but more specifically, Article 

52(3) CFR states that the rights in the Charter which correspond with ECHR rights, should 

have the same meaning and scope as those laid down by the ECHR. Article 52(3) CFR can 

thus be said to provide an interpretative direction.  

The key difference between giving binding effect to the rights enshrined in the ECHR in 

order to further develop the fundamental rights of EU law, and the incorporation of such rights 

in the EU legal system itself, is that in the first case the CJEU merely uses sources exogenous 

to the legal system to shape EU law in accordance with existing norms. It follows that EU law 

remains capable of claiming supremacy. In contrast, were the rights of the ECHR to be fully 

incorporated into the EU legal system, this new part of EU law would in effect be subject to 

the interpretation of the Strasbourg Court. The price for this distinction is widespread confusion 

about the ultimate source of legitimate legal interpretation within the EU, which suffocates the 

law’s ability to claim supremacy. 

In other words, the openness of the EU legal system in conjunction with its claim to 

comprehensive supremacy is given by the formula ‘…because we say so’. There can be no 

doubt that EU law – and its interpretation by the CJEU – is influenced both by the national 

legal systems and by the ECHR. From a legal-sociological perspective, the CJEU must operate 

not only within boundaries of legality, but is also bound by a wider range of steadying 
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factors,109 which include politico-judicial legitimacy.110 However, the claims of the CJEU are 

immune to extra-legal influences precisely because the Court also claims that EU law is what 

the Court says it is. Also here one can see why the CJEU, when it really matters, does not 

behave like a Dworkinian court. When it is confronted with sufficiently strong extra-legal force 

– which can be pressure from other jurisdictions including the ECtHR, but also insights from 

particular schools of economics,111 or simply pragmatic considerations112 – the Court typically 

has little trouble in effectively departing from its own case-law to avoid conflict, albeit without 

ever admitting that it succumbs to outside pressure. Rhetorical devices are plentiful for the 

creative court: from the infamous ‘clarifying the case-law’ argument in Keck and Mithouard113 

and more recently in Intel,114 to suddenly discovering new, unwritten principles in EU law 

itself (which, unsurprisingly, are identical to the common constitutional traditions of the 

Member States) in Internationale Handelsgesellschaft, or similar carrot-and-stick strategies 

such as denying that national constitutional law can escape the supremacy of EU free 

movement law while simultaneously applying a marginal proportionality assessment in 

politically or ethically sensitive cases (Omega Spielhallen). And of course, there is always the 

option of denying that there has ever been a conflict at all, as seems to happen in Aranyosi and 

Căldăraru and C.K. and Others, where the CJEU silently re-interprets the logic of its N.S. case-

law and the Charter to accommodate the ECtHR’s jurisprudence.115  

In summary, it is the openness of the legal system that allows for the maintenance of the 

supremacy claim. The self-referentiality of the CJEU’s case-law can be explained by the fact 

that norms of the EU legal system derive their validity exclusively from their source, which is 
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a corollary of EU law’s claim to absolute supremacy.116 More specifically, legal propositions 

of the EU legal system must either be derived from the Treaties or secondary legislation, or in 

what could be called ‘hard cases’, be derived from the CJEU’s support of this proposition as a 

proposition of EU law. The implicit endorsement of the ‘sources thesis’ by the CJEU not only 

explains its self-referential tendencies. It also explains how the Court finds no trouble in not 

following its own case-law when it deems a departure necessary to avoid conflict with other 

jurisdictions. After all, in hard cases it is the Court who decides what the law says,117 and absent 

many constraints on its own authority outside some degree of predictability and sanity, the 

Court can change its mind.118 

 

IV. Mimesis, Solipsism, and Pluralism 
 

A. The EU legal system and national legal systems 

Perhaps the most remarkable aspect of Opinion 2/13 is its assertion that the draft accession 

agreement violates characteristics specific to the EU: 

 

The approach adopted in the agreement envisaged, which is to treat the EU as a State […] 

disregards the intrinsic nature of the EU.119 

 

This assertion is puzzling, given that the Court’s concerns appear very similar to concerns of 

autonomy and supremacy typically expressed by national constitutional courts.120 Moreover, 

since the essential point is EU law’s claim to supremacy in matters within its jurisdiction, this 

can be regarded as a claim inherent to law. In other words, while the Court indeed perceives 

EU law as a legal system throughout its Opinion, the Court’s focus on the ‘intrinsic nature of 

the EU’ and its supposed idiosyncracy leads it to a profoundly mistaken argument for a truistic 

																																																								
116 Arguably, the ‘sources thesis’ of legal validity is the only way in which EU law can maintain its claim absolute 

supremacy, in particular since the EU is an explicitly functional legal system. I follow Raz, ‘Authority, Law and 

Morality’ (n. 48); and Shapiro (n. 49) in this respect. 
117 Cf. Lenaerts and Gutiérrez-Fons, ‘To Say What the Law of the European Union Is’ (n. 16). 
118 Formally, there is no doctrine of precedent or stare decisis in EU law. In this sense, the CJEU’s self-referential 

and precedent-based type of legal reasoning does not legally prevent it from (implicitly) overturning previous 

jurisprudence. See generally, Jacob, Precedents and Case-based Reasoning (n. 17). 
119 Opinion 2/13, EU:C:2014:2454, para. 193. 
120 See on this point also Krenn, ‘Autonomy and Effectiveness as Common Concerns’ (n. 2). 



conclusion. The actual problem does not seem to be that the draft accession agreement treats 

the EU as a State, but that it treats the EU legal system as different from a national legal system.  

This brings me to a potential explanation of the Court’s conception of EU law. Surely this 

does not root in the personal philosophical positions of the members of the Court. Although it 

cannot be excluded that some members would endorse Raz’s theory of legal systems, such 

speculation cannot warrant attributing these premises to the CJEU as a whole. More 

importantly, doctrines like the supremacy of EU law predate Raz’s writings by several years. 

Neither am I convinced that the CJEU must do what it does simply by virtue of being a court 

in law because the characteristics of legal systems as Raz identified them are ‘necessary 

conditions’ for law.121 Leaving aside the question of whether necessary conditions for law exist 

and whether Raz’s theory of legal systems succeeds in providing conceptual truths about 

law,122 there is nothing in the Treaties that forces the Court to shape the EU alongside the 

conceptual lines of what constitutes a legal system. It has been the CJEU’s jurisprudence which 

transformed the EU into an EU legal system, not the EU legal system which forced the CJEU 

to acknowledge its existence as such.123 

Accordingly, connection between the CJEU’s case-law and Raz’s theory of the legal 

system is neither psychological nor conceptual. Instead, the CJEU’s conception of the EU legal 

system and its self-understanding can be linked to its attempt to model EU law after the national 

legal systems, i.e. to give it those characteristics that (1) national legal systems also have, and 

(2) which arguably characterise the latter as law. While Raz’s theory of law purports to be 

universal, the state is of particular importance for his legal philosophy: ‘State law was special 

in the past and is likely to remain special in the future, because it is likely to remain the most 

comprehensive law-based social organisation’, and so while ‘exclusive concentration on state 

law was, it now turns out, never justified, and is even less justified today’, state legal systems 

can be regarded as paradigm instances of law as we understand the concept of law.124 It is 
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certainly true that in the past decades, legal theory has become far less state-focused than it 

used to be, both because of the increasing importance of transnational legal systems and due to 

the insights of legal pluralism. However, both in terms of the comprehensiveness of their claims 

and their entrenched social legitimacy, national legal systems stand out in many aspects, and 

this was certainly the case in the 1960s and 1970s when the CJEU laid the foundations of what 

it nowadays calls the ‘specific characteristics of EU law’.  

Accordingly, the CJEU’s conception of the EU legal system is perhaps best explained as 

originating in the Court’s effort to construct a legal system along the lines of national legal 

systems, mimicking them to the fullest possible extent. The necessary link between the Court’s 

shaping of the EU legal system Raz’s theory of legal systems is then given by the concept of 

imitation or mimesis. Agreeing with Robert Schütze, the mythology of the EU’s ‘sui generis’ 

nature was already under siege, as European constitutionalism has come to acknowledge the 

idea of the EU being a ‘federation of states’.125 Adding to the constitutional perspective, in 

which the ‘normative ambivalence surrounding supremacy and sovereignty can better be 

viewed as part of the parcel of the European Union’s federal nature’,126 also from a legal-

philosophical viewpoint, the EU legal system is perhaps not at all that different from national 

law, at least not in its claims and self-conception.127 

By analogy, it is inconceivable that any federal constitutional court would allow the ECHR 

to disturb the constitutional relations between the federal level and its subparts. Indeed, EU 

accession is unique to the extent that both the EU and the Member States would become 

Contracting Parties. However, this is only a factual peculiarity as a result of the complex 

political and legal interactions between the EU and the Member States. It has nothing to do 

with the characteristics of the EU legal system in itself. The only reason why the concerns of 

the CJEU should be assessed differently from those of any other constitutional court is a 

political one: the EU cannot claim the political sovereignty that States claim to possess. 

Consequently, the conceptual resemblance of the EU law and national law is directly linked to 

the dissociation between the EU’s political and legal nature. The thesis that the EU legal system 
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is mimetic of national legal systems can be maintained notwithstanding the fact that politically 

the EU is undeniably an entity distinct from the modern nation state. 

A second objection to the mimetic nature of the EU legal system is the following.128 There 

is a structural duality in the creation and application of EU law. For example, pursuant to the 

ordinary and special legislative procedures,129 EU legal norms are created by nationally elected 

Ministers in the Council together with the European Parliament. These institutions respectively 

represent European individuals both as nationals of a Member State130 and as citizens of the 

EU.131 This inherent duality also permeates the law-applying institutions. As mentioned above, 

national courts are quintessential part of the institutional infrastructure that upholds the EU 

legal system, while they distinguish themselves as adjudicative institutions by virtue of national 

secondary legal norms. This paradoxical role of national courts brings an additional dimension 

to the chicken-and-egg problem of how law can emerge.132 However, it is at the very least 

arguably the case that, perhaps contra the self-perception of many national courts, when 

national courts apply EU law they are actually functioning as courts of the EU legal system as 

opposed to their national legal system.133 Nothing in the concept of a legal system resists the 

thesis that multiple legal systems are applied concurrently, even by the same officials. 

Moreover, the idea that national courts are wearing two hats certainly seems to be the position 

of the CJEU in its Simmenthal judgment, which obligates national courts directly to apply EU 

law, turning national courts into decentralised EU courts within the EU legal system.134 

Whether the social practice of national courts supports the existence of an autonomous EU 

norm of adjudication as applied to them is an empirical question, as is the question of whether 

an autonomous EU Rule of Recognition is practised by national courts. However, the dual hats 

of national courts as such do not threaten the CJEU’s conceptualisation of the EU legal system 

as being no different from the national legal systems. 
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B. The pluralist challenge 

If law indeed claims comprehensive supremacy, this would mean that all legal systems are 

necessarily highly solipsistic,135 transforming legal analysis into an exercise in ‘Ptolemaic 

jurisprudence’, to use Dworkin’s pejorative assessment.136 Notwithstanding that this might 

indeed be considered a disturbing feature of law, such an evaluative perspective does not 

invalidate the analytical value of the thesis itself, nor its manifestation in the CJEU’s 

jurisprudence. However, Raz’s theory of the necessary conditions of legal systems has not been 

particularly fashionable in recent years, also from an analytical perspective. Theories of legal 

pluralism, for all the differences between them, all seem to presume that the legal landscape – 

and the landscape of normative systems affecting human life more generally – is not adequately 

covered by the state-centred theories of law.137  

In the context of the European legal space and the relationship between EU law, the ECHR 

and the national legal systems, legal pluralism has manifested itself as the foremost challenger 

of authority-based theories of law. Constitutional pluralism, which can be roughly defined as 

an application of legal pluralism theories to theorise the constitutional structure of the European 

legal space, remains particularly popular, both as a descriptive theory138 and as a normative 

theory endorsing the need for inter-system harmony and judicial dialogue.139 Constitutional 

pluralism and other variants of legal pluralism do raise the question of whether ‘traditional’ 

legal philosophy should be amended to include the increasingly transnational character of law. 

Since the present article portrays the CJEU as a court strongly committed to Raz’s theory of 

the legal system, it is likewise affected by the pluralism movement insofar as the latter might 

claim that Raz’s allegedly state-centred theory140 of law is obsolete in general. 

However, while pluralist theories of law can be applied to the normative question of how 

to shape constitutionalism in the undisputedly pluriform European legal space, I would argue 

																																																								
135 Tuori, European Constitutionalism (n. 52) 86. 
136 Dworkin, ‘Thirty Years On’ (n. 41) 1665. 
137 For an overview of theories of legal pluralism see e.g. Twining, ‘Normative and Legal Pluralism’ (n. 44). 
138 E.g. N. MacCormick, ‘The Maastricht-Urteil: Sovereignty Now’ (1995) 1 European Law Journal 259; I. 

Pernice, ‘Multilevel Constitutionalism in the European Union’ (2002) 27 European Law Review 511. 
139 See by way of introduction, M. Wind and J.H.H. Weiler (eds.), European Constitutionalism beyond the State 

(Cambridge University Press 2003); M. Avbelj and J. Komárek (eds), Constitutional Pluralism in the European 

Union and Beyond (Hart Publishing 2012); and N. Walker, ‘Constitutional Pluralism Revisited’ (2016) 22 

European Law Journal 333. 
140 Cf. Raz, ‘Why the State?’ (n. 90). 



that they generally add little to the philosophical debate on the properties of law.141 Purely 

descriptive variants of legal pluralism which confine themselves to observing that the ultimate 

supremacy question is redundant because state and other legal systems have equally legitimate 

claims to supremacy, do not escape the presumptions of ‘traditional’ legal positivist theories.142 

There is nothing in legal positivism to resist the idea that concurrent legal systems have 

concurrent claims to supremacy. In fact, some classical works on descriptive constitutional 

pluralism in Europe can be viewed as restatements of traditional legal systems theory.143 

In contrast, many legal pluralists include some element of normativity.144 Notable 

constitutional pluralism theories applied to the European Union, for example, claim to resolve 

disagreement and constitutional deadlock through processes of judicial dialogue and mutual 

understanding. The principles and interpretative techniques common to the legal systems 

should be used to avoid inter-system conflict as much as possible, for overlapping claims to 

supremacy are a matter of fact in Europe which has to be dealt with.145 Mattias Kumm draws 

on Dworkin’s non-positivist theory of law to argue that we should search for the morally best 

account of the relationship between concurrent legal systems, given their normative 

commitments towards one another.146 Unwritten principles should be used as conflict-

resolutions rules to construct morally ideal solutions in light of the entire order of legal 

systems.147 In contrast, in his later, more normatively loaded work on constitutional pluralism, 

Neil MacCormick resorted to public international law, which he claims could serve as the 

																																																								
141 For a brilliant critique of legal pluralism see Letsas, ‘Harmonic Law’ (n. 33). This is not to deny that pluralism 

– in particular in its anthropological early variants – has contributed greatly to a better understanding of the many 

normative systems guiding human behaviour, and the insight that law is not necessarily the most important one 

for many people.  
142 Ibid. 84–91. 
143 E.g., MacCormick, ‘The Maastricht-Urteil’ (n. 138), explaining the constitutional deadlock of competing 

supremacy claims of national and EU law as a logical and inevitable consequence of legal systems theory. 
144 M. Poiares Maduro, ‘Three Claims of Constitutional Pluralism’ in Avbelj and Komárek (eds.), Constitutional 

Pluralism (n. 139). 
145 N. Walker, ‘The Idea of Constitutional Pluralism’ (2002) 65 Modern Law Review 317; M. Poiares Maduro, 

‘Contrapunctual Law: Europe’s Constitutional Pluralism in Action’ in N. Walker (ed.), Sovereignty in Transition 

(Hart Publishing 2003); A. Torres Pérez, Conflicts of Rights in the European Union: A Theory of Supranational 

Adjudication (Oxford University Press 2009). 
146 M. Kumm, ‘The Jurisprudence of Constitutional Conflict: Constitutional Supremacy in Europe before and after 

the Constitutional Treaty’ (2005) 11 European Law Journal 262, 287. 
147 Ibid. 



ultimate arbiter between colliding legal systems, essentially reinvigorating Kelsenian 

monism.148 

However, whether or not normative constitutional pluralism can actually help in applying 

the law,149 or whether pluralism in law generally is really something new,150 the normativity of 

constitutional pluralism seems to provide no alternative to the question of the proper 

conception of law, nor to investigations into the self-conception of courts and other legal 

institutions. If the normative obligation on courts to avoid conflict are legal ones, they are 

legally binding either by virtue of their source – in which case constitutional pluralism 

collapses into legal positivism; or by virtue of their merits – in which case it collapses into non-

positivism.151 If such obligations are not necessarily legal, but in any case morally or politically 

desirable, constitutional pluralism fails to be a theory of law at all. 

This conclusion does not in any way affect the moral virtues of pluralism,152 but it 

demonstrates that it possesses no real philosophical added value. For the purpose of identifying 

the essential properties of law, it is not relevant how legal systems and courts should behave 

but how they are necessarily behaving. Even constitutional pluralists recognise that courts 

apply an internal perspective, remaining faithful to the internal perspective of their own legal 

system.153 Tuori claims, however, that ‘[e]xclusive perspectivism and concomitant radical 

																																																								
148 MacCormick, Questioning Sovereignty (n. 70) ch. 7. 
149 Gareth Davies sharply criticises constitutional pluralism for its lack of problem-solving capacity: if a norm 

conflict is genuine, courts ultimately have to decide one way or the other, effectively subjecting one norm to the 

other and declaring the former unconstitutional. See G. Davies, ‘Constitutional Disagreement in Europe and the 

Search for Pluralism’ in Avbelj and Komárek (eds.), Constitutional Pluralism (n. 139). A result similar to Davies’ 

analysis follows from an application of Hartian and post-Hartian legal theory to the question of how to determine 

which norm ought to be applied. See in this regard, ‘Legality and Autonomy of EU Law: You’d Better Believe 

It’, Chapter 3. 
150 For a sceptical view on the often-heard claim that traditional legal philosophy is not equipped to handle the 

contemporary, globalised legal landscape see e.g., J. Gardner, ‘What is Legal Pluralism?’, lecture delivered at 

Osgoode Hall Law School (8 May 2013); and Dickson, ‘Who’s Afraid of Transnational Legal Theory?’ (n. 127). 
151 Letsas, ‘Harmonic Law’ (n. 33) (arguing that all pluralist theories – including Kumm’s – are based on positivist 

presumptions). 
152 M. Kumm, ‘The Moral Point of Constitutional Pluralism’ in J. Dickson and P. Eleftheriadis (eds.), The 

Philosophical Foundations of European Union Law (Oxford University Press 2012). 
153 Walker, ‘Constitutional Pluralism Revisited’ (n. 139) 355, referring to Tuori, European Constitutionalism (n. 

52); M. Avbelj, ‘Symposium: Four Visions of Constitutional Pluralism (Conference Report)’ (2008) 2 European 

Journal of Legal Studies 325, 336: ‘Miguel Poiares Maduro: Well, judges never talk about constitutional pluralism 

and in part that is inherent in the theories of constitutional pluralism itself. The actors that operate in the system 



pluralism convey a one-sided and distorted picture of our contemporary legal landscape [...] 

Legal perspectivism in law is inevitable, but legal solipsism is not’.154 However, I feel that Raz 

and his followers would probably reply that as a matter of fact, all legal systems do resort to 

legal solipsism.155 They would explain that all legal systems claim supremacy over all other 

legal and non-legal normative systems within their jurisdiction, and that when courts derive 

inspiration from other principles, rules or interpretative techniques from other legal systems, 

they are merely adopting those norms rather than incorporating them.156  

Again, nothing in this article should be understood as an argument against the virtues of 

pluralism and dialogue. What matters from an analytical perspective is the question of how 

extraordinary the claims of the CJEU are regarding the specific characteristics of the EU legal 

system compared to the claims of other courts and legal systems. Arguably, the Court’s 

concerns are shared with those of other constitutional courts because they reveal truisms about 

law as such. Rather than perceiving EU law as something ‘supranational’, ‘international’ or 

‘sui generis’, the CJEU simply perceives the EU legal system – following its own construction 

to this end – as an autonomous legal system mimicking national law, claiming supremacy not 

because it deems itself hierarchically positioned above national law, but because this is an 

inherent part of the imitation. 

 

V. Conclusion 
 

																																																								
are expected to adopt the internal perspective of that system […] Constitutional pluralism is necessarily a kind of 

external theory’ (emphasis added). If however ‘external’ means external to law, than constitutional pluralism is 

not a legal theory. If ‘external’ means external to the legal system but nevertheless internal to the law (which 

would amount either to a transnational monism or non-positivism), this implies that it is still part of the ‘internal 

perspective’ of law, and the judge is still bound by any legal norms flowing from this perspective.  
154 Tuori, European Constitutionalism (n. 52) 86. 
155 I refer to exclusive legal positivists because I am not certain whether inclusive legal positivists would similarly 

object to legal pluralism, as they might perhaps leave open the possibility that some extra-system norms (from 

another legal system or from another, non-legal, normative system) are valid based on their merits insofar as this 

is flows from the rule of recognition. Consequently, the ECHR and the jurisprudence of the ECtHR may be 

considered legally valid in the EU legal system based on their moral merits because their merits-based validity is 

entailed by Art. 6(3) TEU and Art. 52(3) CFR. 
156 Insofar as this is an empirical claim as to how legal systems and their courts behave, however, this does raise 

the question of whether ‘solipsism’ and claiming authority and autonomy are conceptual truths for law. This 

points again at the distinction between typical characteristics and necessary conditions of law. 



This article aimed to explore the conception of law which underlies the CJEU’s case-law, with 

Opinion 2/13 on the draft agreement for EU accession to the ECHR as a topical example. The 

metaphor of the CJEU as a ‘Dworkinian court’ fails to explain the Court’s case-law on 

autonomy and supremacy of which Opinion 2/13 is the apotheosis. More effective fundamental 

rights protection and sufficient external control by the ECHR and the Strasbourg Court must 

give way to the supremacy claim of the EU legal system. This is profoundly incompatible with 

Dworkin’s interpretative theory of law. The CJEU’s key constitutional case-law instead shows 

how the Court is committed to constructing a legal system which possesses the conditions 

described by Raz, using comprehensiveness and openness to maintain the EU legal system’s 

claim to supremacy within its jurisdiction. The storm of academic critique after the Opinion is 

understandable given that most academics silently rely on Dworkinian conceptions of law.157 

A proper mutual understanding between academia and the judiciary as to their respective legal 

philosophical assumptions is essential for a sensible discussion on whether Opinion 2/13, and 

case-law more generally, is legally sound. 

In this article, I did not want to address the philosophical question of whether the CJEU 

is conceptually destined to be committed to Raz’s theory of legal systems or other aspects of 

his theory of law. I also did not want to answer the normative question of whether the CJEU 

should be more Dworkinian in its conception of law or its criteria of legal validity. My objective 

has merely been to provide an account of how the Court’s jurisprudence reveals its implicit 

philosophical assumptions, and how they differ from those of the critics of Opinion 2/13. This 

analysis leads to three main conclusions. First: the supremacy claim of the CJEU is precisely 

in need of demystification because it is inherent to any legal system, and the outcome of 

Opinion 2/13 is unsurprising. Second: the paradox of the Opinion is that it seemingly lives and 

breathes the idea that the EU should be given special treatment by virtue of its specific 

characteristics which distinguish it from a State. To the contrary: the Court’s underlying 

conception of law is essentially mimetic of the typical characteristics of national legal systems, 

which also questions the extent to which the EU legal system is a threat to ‘traditional’, 

allegedly state-focused legal philosophy. Third: the mimesis of national law entails a 

dissociation between the legal and political nature of the EU. Whereas the EU is certainly not 

a State, the EU legal system is no different from national legal systems. At bottom, Opinion 

																																																								
157 A wildly speculative guess: this might be explained by the fact that a Dworkinian conception of law gives legal 

commentators far more legal ammunition vis-à-vis courts. For those who want to criticise court judgments for 

moral reasons, but want to do so on legal grounds, it is useful to be a Dworkinian. 



2/13 is quite typical of law as we know it: ‘pretentious and rife with an inflated sense of its 

own importance’.158

																																																								
158 Gardner, ‘Fifteen Themes’ (n. 78) 619. 





3. Legality and Autonomy of EU Law: 
You’d Better Believe It 

This chapter is currently in submission. 

I. Introduction

Since Van Gend & Loos and Costa v. ENEL, the ECJ has claimed that the EU Treaties 

constitute an independent legal system1 whose justiciable norms are directly effective2 and 

have primacy over conflicting national law.3 National administrative and judicial institutions 

are obliged to apply these norms.4 The constitutionalization of the EU Treaties, most notably 

associated with Van Gend & Loos5 and Costa v. ENEL,6 has been analyzed from the perspective 

of legal hermeneutics,7 transformative constitutionalism,8 and in a recent ‘historical turn’ in 

EU legal studies,9 historical studies.10 Contributing to these approaches, this article will offer 

1 Recently, Opinion 2/13 on accession of the EU to the ECHR, EU:C:2014:2454, paras. 166–170; Opinion 1/17 

on CETA, EU:C:2019:341, paras. 109–111. 
2 E.g. Criminal proceedings against Daniel Adam Popławski, C-573/17, EU:C:2019:530. 
3 E.g. Stefano Melloni v Ministerio Fiscal, C-399/11, EU:C:2013:107.  
4 E.g. Stadt Wiener Neustadt v Niederösterreichische Landesregierung, C-348/15, EU:C:2016:882. 
5 NV Algemene Transport- en Expeditie Onderneming Van Gend & Loos v Nederlandse Administratie der 

Belastingen, 26/62, EU:C:1963:1. 
6 Flaminio Costa v ENEL, 6/64, EU:C:1964:66. 
7 E.g. H. Kutscher, ‘Methods of Interpretation as Seen by a Judge at the Court of Justice’ in Reports of a Judicial 

and Academic Conference held in Luxemburg on 27–28 September 1976, 29–35; P. Pescatore, ‘Van Gend en 

Loos, 3 February 1963 – A View from Within’ in M. Poiares Maduro and L. Azoulai (eds.), The Past and Future 

of EU Law: The Classics of EU Law Revisited on the 50th Anniversary of the Rome Treaty (Hart Publishing 2010) 

6; J.H.H. Weiler, ‘Rewriting Van Gend en Loos: Towards a Normative Theory of ECJ Hermeneutics’ in O. 

Wiklund (ed.), Judicial Discretion in European Perspective (Kluwer Law International 2003).  
8 J.H.H. Weiler, ‘The Transformation of Europe’ (1991) 100 Yale Law Journal 2403. 
9 See e.g. the special issues (2012) 21 Contemporary European History 305–505; (2013) 28 American University 

International Law Review 1173–1356; and the edited volume F. Nicola and B. Davies (eds.), EU Law Stories: 

Contextual and Critical Histories of European Jurisprudence (Cambridge University Press 2017). 
10 See e.g., M. Rasmussen, ‘Revolutionizing European law: A History of the Van Gend & Loos Judgment’ (2014) 

12 International Journal of Constitutional Law 136; A. Vauchez, ‘The Transnational Politics of Judicialization. 

Van Gend & Loos and the Making of EU Polity’ (2010) 16 European Law Journal 1; A. Arena, ‘How European 



a rational explanation of the ECJ’s foundational case law on the autonomy, direct effect and 

supremacy of EU law, which tries to remain faithful to EU law’s self-understanding and 

describes it in its own terms.11 As I shall argue, the logic of this jurisprudence is captured by 

the vocabulary of contemporary analytical legal theory. In particular, I will draw from H.L.A. 

Hart’s theory of law and recent elaborations of this theory.12 

Three terms are central to this conceptualization of the ECJ’s foundational case law: 

autonomy, legality and effectiveness. Effectiveness has taken center stage in the ECJ’s 

conceptualization of the EU Treaties as constituting an independent legal system.13 The notion 

of effectiveness or effet utile has in this regard been associated mainly with teleological or 

purposive interpretation.14 Legality on the other hand, has an ambiguous relationship with EU 

																																																								
Law Became Supreme: The Making of Costa v. ENEL’ (2018) Jean Monnet Worker Paper NYU School of Law 

No. 05/18. 
11 Theoretical accounts of EU law usually apply ‘external’ vocabularies, mainly those from political science. This 

is exemplified by characterizations of EU law that rely on concepts such as federalism, supranationalism and 

intergovernmentalism, multi-level governance, etc. This article tries to avoid ‘foreign’ vocabulary. I could also 

say that I am trying to offer a ‘pure theory of EU law’, but that would be misleading because I am relying mainly 

on Hartian and post-Hartian legal theory, which rejects Kelsen’s metaphysical and methodological commitments 

to a pure theory of law. 
12 Hart’s work is not a particularly fashionable reference frame in contemporary EU legal theory, a socially 

obligatory reference to The Concept of Law aside. Alas, The Concept of Law ‘is known as much by rumour as by 

reading’, as Leslie Green observes in his introduction to H.L.A. Hart, The Concept of Law, 3rd edn (Oxford 

University Press 2012) xv. For an early application of Hart’s theory of law to the EU legal system, see M.L. Jones, 

‘The Legal Nature of the European Community: A Jurisprudential Analysis using H.L.A. Hart’s Model of Law 

and a Legal System’ (1984) 17 Cornell International Law Journal 1. 
13 The most extensive analyses of the effectiveness principle in EU law are written in German: see e.g. W. Pühs, 

Der Vollzug von Gemeinschaftsrecht. Formen und Grenzen eines effektiven Gemeinschaftsrechtsvollzugs und 

Überlegungen zu seiner Effektuierung (Duncker & Humblot 1997); M. Mosiek, Effet utile und 

Rechtsgemeinschaft – Zugleich ein Beitrag zur Kompetenzordnung der Europäischen Gemeinschaft (Lit 2003); 

S. Seyr, Der effet utile in der Rechtsprechung des EuGH (Duncker & Humblot 2008); A. von Oettingen, Effet 

utile und individuelle Rechte im Recht der Europäischen Union (Nomos 2010). See also U. Šadl, ‘The Role of 

Effet Utile in Preserving the Continuity and Authority of European Union Law: Evidence from the Citation Web 

of the Pre-accession Case Law of the Court of Justice of the EU’ (2015) 8 European Journal of Legal Studies 18; 

and Kutscher, ‘Methods of Interpretation’ (n. 7) 41. 
14 E.g. Kutscher, ‘Methods of Interpretation’ (n. 7) 29–41; J. Bengoetxea, The Legal Reasoning of the European 

Court of Justice (Clarendon Press 1993) 250–258; K. Lenaerts and J.A. Gutiérrez-Fons, ‘To Say What the Law 

of the EU Is: Methods of Interpretation and the European Court of Justice’ (2014) 20 Columbia Journal of 

European Law 3, 32. 



law. In its thin conception within contemporary Anglo-American legal theory, legality stands 

for the property of being law.15 Instead of taking for granted that EU law is indeed ‘law’ – 

which does not tell us much about why this would be the case, beyond its semantic labeling16 

– I will try to show what it actually means for EU law to aspire towards being an autonomous 

legal system.17 The intertwining of legality and effectiveness in contemporary legal theory is 

reflected in, and is central to, the ECJ’s foundational case law. The resulting conclusion is that 

EU law is an autonomous legal system not only on the basis of its own rhetoric, but also on our 

best understanding of the provenance, shaping and maintenance of EU law. 

In doing so, I will build on two methodological premises. The first is R.G. Collingwood’s 

theory of re-enactment. Re-enactment refers to the act of enacting the logical content of 

historical thought in order to bridge the hermeneutic gap between the past and present.18 

Collingwood’s re-enactment theory implies that the logic of the jurisprudence matters, rather 

than the psychological attitudes or intentions of the judges.19 The second is Donald Davidson’s 

theory of radical interpretation, in particular the principle of charity.20 Radical interpretation 

aims to interpret linguistic behavior without presupposing prior knowledge about the beliefs of 

the speaker or the meaning of his utterances, while the charity principle requires utterances to 

be interpreted as much as possible as communicating true beliefs. The charity principle in 

																																																								
15 J.L. Coleman, The Practice of Principle (Oxford University Press 2001) 84; S.J. Shapiro, Legality (Harvard 

University Press 2011) 7. This thin conception of legality should be distinguished not only from ‘thick’ 

conceptions of legality, which describe a particular aspiration that law ought to live up to (e.g. L. Fuller, The 

Morality of Law, rev. edn (Yale University Press 1970)), but also from Kantian legality, where legality stands for 

morally unconcerned compliance with the law (I. Kant, Metaphysical Elements of Justice. Part I of the 

Metaphysics of Morals, 2nd edn, trans. J. Ladd (Hackett Publishing) 19). 
16 Some theorists indeed have argued that there are no necessary conceptual characteristics of the term ‘law’, i.e. 

that ‘law’ is simply whatever people conventionally denote as ‘law’, in particular B.Z. Tamanaha, A Realistic 

Theory of Law (Cambridge University Press 2017). 
17 By ‘autonomy’ I do not refer to any strict understanding of that term in the sense of epistemic or ontological 

independence. The autonomy of law, rather, lies in law’s normative and communicative self-referentiality.  
18 R.G. Collingwood, The Idea of History, rev. ed. (Oxford University Press 1994). 
19 Re-enactment aims to capture the ‘logical content’ of historical thought, rather than the actual, psychological 

states of historical figures, since the latter are forever epistemically inaccessible. For analysis of Collingwood’s 

metaphysics and epistemology, see W.H. Dray, History as Re-enactment (Clarendon Press 1995); and R.G.P. 

Peters, History as Thought and Action: The Philosophies of Croce, Gentile, de Ruggiero and Collingwood 

(Imprint Academic 2012) chs. 9 and 10. 
20 D. Davidson, ‘Radical Interpretation’ reprinted in Inquiries into Truth and Interpretation, 2nd edn (Oxford 

University Press 2001). 



radical interpretation entails that we interpret the case law as containing, to the extent possible, 

true beliefs about the nature of EU law. 

This article is structured as follows. Section II will set the scene by questioning the 

‘common story’ of Van Gend & Loos and the founding of the EU legal system as an exercise 

in teleological interpretation. Following Alexander Somek’s claim that in constitutionalizing 

the EU Treaties, ‘the Court inferred the legal form of Community law from its content’,21 I will 

argue that the legal form that the EU Treaties have been understood to possess since Van Gend 

& Loos is that of an independent legal system. I describe this argument as the ‘autonomy 

thesis’. This autonomy thesis is the central object of analysis in the subsequent sections.  

Section III explores the relationship between the autonomy thesis and what the ECJ offers 

as its central rationale, the principle of effectiveness. Effectiveness is a necessary condition of 

legality but it cannot be the reason for legality. To understand the foundational case law, we 

thus need an internal point of view.  

Section IV proceeds accordingly by conceiving Van Gend & Loos and Costa v. ENEL as 

internal formulations of an EU rule of recognition, and uses the development of general 

principles of EU law as an example of how the ECJ has tried to ‘pitch’ the EU legal system 

towards the national courts.  

Rephrasing the autonomy thesis in Hartian vocabulary invites a conceptualization of the 

two other doctrines central to the ECJ’s foundational case law: direct effect and supremacy. 

Section V reconfigures the salience of supremacy and direct effect as elements of the ‘union of 

primary and secondary rules’ that Hart deemed central to the concept of a legal system. 

Finally, Section VI takes the perspective of the national courts towards the autonomy thesis 

by addressing the common objection that EU law is no autonomous legal system because the 

national courts only recognize its normativity in virtue of their national constitutions. While I 

cannot prove this objection to be false, I will try to cast sufficient doubt on its conceptual 

integrity to make the autonomy thesis presumptively correct. 

Section VII concludes. 

 

II. From Teleological Interpretation to the Autonomy Thesis 
 

																																																								
21 A. Somek, ‘Is Legality a Principle of EU Law?’ in S. Vogenauer and S. Weatherill (eds.), General Principles 

of Law: European and Comparative Perspectives (Hart Publishing 2017) 67. 



It seems almost a commonplace to perceive the Court’s foundational case law on autonomy 

and direct effect as an example of teleological interpretation.22 Van Gend & Loos remains the 

paradigmatic case, by inferring autonomy and direct effect from the spirit and general scheme 

of Treaty. Purposive interpretation of the Treaties and secondary legislation is both hailed as a 

noble dream, ‘well developed [...] and presented to individuals and their judges with such 

elegance and persuasive power’,23 and despised as a nightmare,24 no less than a juridical coup 

d’état.25 This polarization applies with particular force to what has come to be known as ‘meta-

teleological interpretation’. First introduced by Lasser,26 and subsequently used by Poiares 

Maduro27 and Conway,28 the concept of ‘meta-teleological interpretation’ refers to the 

interpretation of individual legal norms in light of the purposes of the legal system as a whole.29 

Even if ‘meta-teleological’ interpretation statistically does not play a major role in the Court’s 

jurisprudence,30 it has had considerable influence in the Court’s landmark judgments.31 

The hermeneutic critique of the Court’s move in Van Gend & Loos usually follows the 

familiar lines of the general debate on the virtues and vices of purposive interpretation. 

However, in a recent contribution, Alexander Somek denies that Van Gend & Loos could count 

as teleological interpretation. What is important in this regard is that the revolutionary impact 

of Van Gend & Loos was not that Article 12 EEC had direct effect, as Weiler and de Witte had 

																																																								
22 See e.g., J. Bengoetxea, The Legal Reasoning (n. 14) 250–258; M. de S.-O.-l.’E. Lasser, Judicial Deliberations 

(Oxford University Press 2004) 207; G. Beck, The Legal Reasoning of the Court of Justice of the European Union 

(Hart Publishing 2013) 207–212. See also Šadl, ‘Role of Effet Utile’ (n. 13). 
23 Pescatore, ‘Van Gend en Loos, 3 February 1963 – A View from Within’ (n. 7). 
24 Somek, ‘Is Legality a Principle of EU Law?’ (n. 21) 64–67. For classical critiques see, H. Rasmussen, On Law 

and Policy in the European Court of Justice: A Comparative Study in Judicial Policymaking (Martinus Nijhoff 

1986); G. Conway, The Limits of Legal Reasoning and the European Court of Justice (Cambridge University 

Press 2014). 
25 A. Stone Sweet, ‘The Juridical Coup d’État and the Problem of Authority’ (2007) 8 German Law Journal 915. 
26 Lasser, Judicial Deliberations (n. 22) 206–215, 359. 
27 M. Poiares Maduro, ‘Interpreting European Law: Judicial Adjudication in a Context of Constitutional Pluralism’ 

(2007) 1 European Journal of Legal Studies 1. 
28 G. Conway, ‘Levels of Generality in the Legal Reasoning of the European Court of Justice’ (2008) 14 European 

Law Journal 787. 
29 Lasser, Judicial Deliberations (n. 22) 208; Poiares Maduro, ‘Interpreting European Law’ (n. 27) 12–14. 
30 Seyr, ‘Der effet utile’ (n. 13) 270 notes that out of 455 judgments containing effet utile- or purpose-based 

interpretation, more than 63% pertains to the effectiveness of the individual legal norm, rather than that of the EU 

legal system as a whole. 
31 Šadl, ‘Role of Effet Utile’ (n. 13). 



indeed already demonstrated.32 The key contribution of Van Gend & Loos is that the question 

of whether EU norms have direct effect must solely be answered by EU law itself: autonomy, 

not direct effect as such.33  

By declaring the irrelevance of the monistic and dualistic systems of incorporation in 

national constitutional law, the Court emancipated EU law from public international law. The 

latter lacks a doctrine of ‘internal primacy’34 to this day.35 Further, in contrast to public 

international law – under which the Treaty of Rome would be a specific substantive part of the 

system of international law – Van Gend & Loos and Costa v. ENEL purport to create an EU 

legal system that governs its own jurisdiction. The Court thus expressly dissociated the EU 

legal system from public international law.36 Somek takes these well-known facts to their 

logical implication: the ‘myth of teleological interpretation’ disguises the fact that ‘the Court 

inferred the legal form of Community law from its content’.37 As I understand his argument, 

‘legal form’ refers to the form of an autonomous legal system, which operates normatively 

independently from national legal systems and international law.  

Somek is right to conclude that teleological interpretation is an unconvincing explanation 

of the Court’s foundational case law. Teleological interpretation is a method of interpretation 

locating the content of individual legal norms – or perhaps sets of legal norms – in their 

																																																								
32 As Weiler has pointed out, that result might well have been the same under public international law: Weiler, 

‘Rewriting Van Gend en Loos’ (n. 7). See also B. de Witte, ‘The Continuous Significance of Van Gend en Loos’ 

in Poiares Maduro and Azoulai (eds.), The Past and Future of EU Law (n. 7) 11. 
33 Somek, ‘Is Legality a Principle of EU Law?’ (n. 21) 67; B. de Witte, ‘Direct Effect, Supremacy, and the Nature 

of the Legal Order’ in P. Craig and G. de Búrca (eds.), The Evolution of EU Law, 2nd edn (Oxford University 

Press 2012); de Witte, ‘The Continuous Significance of Van Gend en Loos’ (n. 32). 
34 This term is used e.g. by de Witte, ‘Direct Effect’ (n. 33). According to the present article’s conceptualization 

of the autonomy of EU law, the term is misleading. EU law is not, and need not be, ‘incorporated’ into national 

legal systems in order to be applied by national courts. These courts can ‘grasp’ the content of EU norms directly 

insofar as they are ‘legal officials’ of the EU legal system. See further n. 55–59 and accompanying text, as well 

as Sections IV and VI. 
35 E.g. T. Buergenthal, ‘Self-Executing and Non-Self-Executing Treaties in National and International Law’ 

(1992) 235 Collected Courses of the Hague Academy of International Law 303; J.E. Nijman and A. Nollkaemper, 

‘Introduction’ and A. Peters, ‘The Globalization of State Constitutions’ both in J.E. Nijman and A. Nollkaemper 

(eds.), New Perspectives on the Divide Between National and International Law (Oxford University Press 2007). 
36 This is why conceptions of EU law as international law are unpersuasive. Cf. e.g. D. Wyatt, ‘New Legal Order, 

or Old?’ (1982) 7 European Law Review 147; T. Schilling, ‘The Autonomy of the Community Legal Order: An 

Analysis of Possible Foundations’ (1996) 37 Harvard International Law Journal 389. 
37 Somek, ‘Is Legality a Principle of EU Law?’ (n. 21) 67. 



purpose. Meta-teleological interpretation shifts focus to the purpose of the entire legal system, 

but it still concerned with the process of discovering the content of some norm or set of norms.38  

In stark contrast, the autonomous nature of the EU legal system as inferred from the 

Treaty’s substance in Van Gend & Loos, is not an interpretation of any legal norm in particular. 

It is rather a meta-interpretation39 of the genus to which the Treaty belongs: not a treaty in 

public international law, but an autonomous legal system. Rather than interpreting any EU 

norm, the Court appears to take an outsiders’ perspective by observing the form of the Treaty 

of Rome. 

The reader may object that what I describe as an observation of the Treaty’s form is simply 

an interpretation of the Treaty as a social construction, and that clearly this construction can be 

interpreted purposively by looking, for instance, at its peculiar characteristics, such as the 

preliminary reference procedure.40 However, this kind of teleological interpretation occurs at 

an entirely different level than the interpretation of legal norms (purposively or otherwise). Put 

differently, interpreting the Treaty of Rome as an autonomous legal system is a second-order 

interpretation of the form of the system of which EU norms are members, rather than a first-

order interpretation of those norms themselves.41 This difference between interpreting the 

																																																								
38 I leave aside here the issue of whether we should reserve the term ‘interpretation’ to a specific process that is 

triggered by the initial uncertainty about the meaning of some norm (i.e. ‘hard cases’) or whether all instances of 

understanding require ‘interpretation’. 
39 By ‘meta-interpretation’ I mean an interpretation of the form of the activity in which interpretation of first-order 

norms takes place. Meta-interpretation is accordingly distinct from ‘meta-teleological interpretation’, which is a 

specific method of interpreting first-order norms. To provide an analogy: interpreting first-order norms of etiquette 

should be distinguished from interpreting the ‘activity’ of etiquette as such, e.g. by asking how etiquette is 

different from other normative rule systems, whether etiquette is conventional, etc. 
40 Whether the Treaty of Rome was sufficiently distinct in substance from other international treaties that it 

warrants a different conclusion as to their forms is another matter which need not be discussed here. 
41 The distinction between first-order and second-order interpretation as employed here runs roughly parallel with 

the distinction between the content of a particular legal system (the subject-matter of first-order legal claims), and 

the general characteristics of a legal system or legal systems in general (the subject-matter of general jurisprudence 

and legal philosophy). However, some legal philosophers resist the distinction between first-order and second-

order interpretation entirely, such as Ronald Dworkin’s one-system theory of law and morality. While I cannot 

scrutinize Dworkin’s highly complex work here, I submit that the distinction between first-order and second-order 

interpretation is sufficiently intuitive to make a prima facie case for distinguishing the logical content of the ECJ’s 

foundational case law from ordinary instances of legal interpretation. It could well be that a full-blown Dworkinian 

theory of EU law would indeed result in a very different conception of both Van Gend & Loos and Costa v ENEL 

as well as the ECJ’s conception of the EU legal system generally. However, as I have argued elsewhere, the ECJ’s 



Treaty’s form and interpreting the Treaty’s legal norms is visible in the structure of Van Gend 

& Loos itself: only after introducing the doctrine of direct effect as a corollary of autonomy 

does the Court discuss whether Article 12 EEC possesses direct effect, and to that end it 

introduces the criteria of sufficient clarity and unconditionality. Both direct effect and 

supremacy are not – and could not possibly be – inferred from any legal norm.42  

I will refer to the ECJ’s conception of the EU Treaties – introduced in Van Gend & Loos 

and Costa v. ENEL and maintained up to Opinions 2/13 and 1/17 – as the ‘autonomy thesis’. 

The autonomy thesis comprises two elements. The first element, already mentioned, is that EU 

law is a self-referential legal system that cannot be known from an external Archimedean 

vantage point.43 In Hartian parlance, EU law has its own rule of recognition.44 Admittedly, the 

Court caused confusion in parts of Costa v. ENEL by stating that the ‘[EU] legal system […] 

on the entry into force of the Treaty, became an integral part of the legal systems of the Member 

States’, which suggests that the EU legal system does not operate autonomously, but somehow 

becomes ‘part of’ national legal systems.45 As Julie Dickson emphasized, however, this 

conception of the EU legal system’s integration ‘into’ the national legal systems is hard to 

square with the Court’s broader autonomy claims.46 Imagining the position of the ECJ, Dickson 

suggests: 

 

																																																								
jurisprudence seems ultimately incompatible with Dworkin’s theory of law. See, to this end, ‘Why EU Law 

Claims Supremacy’, Chapter 2. 
42 This makes it somewhat odd that some scholars have expressed surprise that the doctrines of autonomy and 

supremacy cannot be found in the Treaty. See recently e.g. Conway, The Limits of Legal Reasoning (n. 24) 29–

30; T. Horsley, The Court of Justice of the European Union as an Institutional Actor: Judicial Lawmaking and 

its Limits (Cambridge University Press 2018) 115–131. Even if this were the case, this begs the question why this 

supremacy rule, as a rule of the Treaty, would have supremacy over the manner in which national constitutional 

law regulates the incorporation of public international law. No first-order supremacy rule in the EU Treaties could 

therefore possibly generate the supremacy (or, mutatis mutandis, autonomy) of the EU legal system.  
43 See G. Teubner, ‘“And God Laughed...”: Indeterminacy, Self-Reference, and Paradox in Law’ in C. Joerges 

and D. Trubek (eds.), Critical Legal Thought (Nomos 1989). 
44 See Section IV below. 
45 See also S. Prechal, Directives in EC Law (Oxford University Press 2005) 92–93. 
46 See e.g. J. Dickson, ‘Directives in EU Legal Systems: Whose Norms Are They Anyway?’ (2011) 17 European 

Law Journal 190, 197–200. 



‘perhaps it is easier to persuade Member States’ courts to apply EC law and give it 

precedence over conflicting national law if you first of all present that EC law to them as, 

in some sense, part of their own legal heritage, and part of their own legal systems’.47  

 

Whatever were the motivational reasons for the Court to present EU law as both autonomous 

and ‘part of’ the national legal systems at the same time, the latter appears to have waned in 

later case law, while the Court’s emphasis on the distinctness and autonomy of the EU legal 

system continues to take center stage in the case law.48  

The second element of the autonomy thesis pertains to the nature of the rule of recognition. 

According to Hart, a rule of recognition is practiced by a subset of the members of the 

community he calls ‘legal officials’.49 Contrary to public international law, the autonomy thesis 

entails that national administrative and judicial authorities become legal officials of the EU 

legal system.50 The EU legal system speaks directly to the national authorities by obliging them 

to apply EU law.51 From the perspective of Hartian legal theory, the relationship between system 

and official is a more fundamental cornerstone of the legal system than the one between system 

and individual, which has been the focus of most scholarship on the constitutionalization of the 

EU Treaties.52 

																																																								
47 Ibid.; J. Dickson, ‘How Many Legal Systems? Some Puzzles Regarding the Identity Conditions of, and 

Relations between, Legal Systems in the European Union’ (2008) 2 Problema 9, 36. 
48 See e.g. n. 1. Already before Van Gend & Loos, see Kledingverkoopbedrijf de Geus en Uitdenbogerd v Robert 

Bosch GmbH and Maatschappij tot voortzetting van de zaken der Firma Willem van Rijn, 13/61, EU:C:1962:11, 

p. 49. See also ‘Why EU Law Claims Supremacy’, Chapter 2, with further references. 
49 Hart, The Concept of Law (n. 12) 90–99. 
50 See Section VI. 
51 As to national courts, see e.g. Amministrazione delle Finanze dello Stato v Simmenthal SpA, 106/77, 

EU:C:1978:49; R. v Secretary of State for Transport, ex parte: Factortame Ltd and Others, C-213/89, 

EU:C:1990:257; and Jozef Križan and Others v Slovenská inšpekcia životného prostredia, C-416/10, 

EU:C:2012:218. As to national administrative authorities, see e.g. Fratelli Costanzo SpA v Comune di Milano, 

103/88, EU:C:1989:256.  
52 Cf. e.g. J.H.H. Weiler, ‘Van Gend en Loos: The Individual as Subject and Object and the Dilemma of European 

Legitimacy’ (2014) 12 International Journal of Constitutional Law 94. Hart’s focus on the relationship between 

system and official, instead of the one between system and individual, is not only made clear by his analysis of 

the foundations of the legal system (Hart, The Concept of Law (n. 12) ch. 5) but also by his rejection of critiques 

of the legality of international law which are based on the fact that the subjects of international law are states, not 

individuals (ibid. 216–226). 



The first element of the autonomy thesis has been criticized for a lack of constitutional 

authorization. Creating an autonomous legal system without the express authorization of the 

Member States, the argument goes, is normatively illegitimate.53 As I will show in Section IV 

below, Hartian legal theory sheds a different light on the relationship between polity and legal 

system by demystifying the latter.  

The second element of the autonomy thesis connects to the constitutional and institutional 

entrenchment of legal officials. Puzzlement at the nature of Hart’s concept of legal official, 

however, predates and transcends the specific case of EU law’s autonomy thesis. For Hart, legal 

officials create a legal system by committing to its rule of recognition. Responding to the 

apparent circularity and indeterminacy of this reasoning,54 the genealogy of legal systems 

presumes that some powerful subset of the members of a community – call them ‘proto-

officials’ – may start regarding themselves as being bound by some set of rules, perhaps even 

mistakenly or accidentally, and in doing so begin constituting a legal system.55 Thus the proto-

officials of system A can transform into genuine officials of system A, and officials of system 

B can transform into the proto, then actual officials of system C. 

As applied to EU law, circularity and indeterminacy are in any case false problems. The 

ECJ never communicated with a random subset of the members of the population.56 The role 

of national courts as legal officials of their national legal systems makes them sufficiently 

determinable as a sociological category of proto-officials of the EU legal system.57 The 

																																																								
53 E.g. Stone Sweet, ‘The Juridical Coup d’État’ (n. 25); Somek, ‘Is Legality a Principle of EU Law?’ (n. 21). 
54 As to circularity, legal officials such as courts derive their identity as officials from the law. At the same time, 

they are said to constitute the legal system. Shapiro, Legality (n. 15) 39–40, describes this as the chicken-and-egg 

problem. As to indeterminacy, Hart’s theory does not make clear which subset of a community’s members are 

supposed to count as legal officials as opposed to officials of any other normative system. This relates also to the 

over-inclusiveness of Hart’s theory of legal system: K. Culver and M. Giudice, Legality’s Borders (Oxford 

University Press 2010) 10–21. 
55 Hart, The Concept of Law (n. 12) 111–123; J. Gardner and T. Macklem, ‘Review of Scott J. Shapiro, Legality’, 

Notre Dame Philosophical Reviews (2011), at https://ndpr.nd.edu/news/legality/. For alternative, though related, 

solutions to the circularity paradox, see Coleman, The Practice of Principle (n. 15) 100–101; K. Greenawalt, ‘The 

Rule of Recognition and the Constitution’ (1987) 85 Michigan Law Review 621; Culver and Giudice, Legality’s 

Border (n. 54) 10–14. 
56 Art. 267 TFEU refers to ‘any court or tribunal of a Member State’. 
57 Koen Lenaerts speaks in this regard of ‘national judges as the arm of EU law (or, put more simply, as “European 

judges”)’: K. Lenaerts, ‘Upholding the Rule of Law through Judicial Dialogue’ (2019) 38 Yearbook of European 

Law 1, 4 (emphasis in original). Whether the autonomy thesis and the conception of national courts as ‘EU legal 



autonomy thesis is anti-institutional in purporting to transform the identity of national courts, 

while recognizing their current institutional position; an exercise in symbolic power par 

excellence, to use Bourdieu’s terminology.58  

To sum up, the Court’s foundational case law on the autonomy, direct effect and supremacy is 

inaptly described as a teleological interpretation of the legal norms of the EU Treaties. Instead, 

the autonomy thesis is a thesis about the form that the EU Treaties have created. It states that 

EU law is identified by its own rule of recognition, and that all Member States authorities are 

legal officials of the EU legal system.59 

The remainder of this article will try to flesh out the logic of the autonomy thesis. If the 

autonomy thesis is not an interpretive statement about the normative substance of EU norms, 

what kind of statement is it? Can it be explained at all, or should we simply take the Court’s 

case law for granted, whether or not we believe in its legitimacy? In the next section I will start 

by looking at the Court’s effectiveness argument, which takes center stage in the autonomy 

thesis: that the efficacy of EU law can only be guaranteed if EU law governs its own 

application, and is directly applied by Member State authorities.  

 

III. From Effectiveness to the Internal Point of View  
 

From Van Gend & Loos to Opinion 2/13, the ECJ emphasized the need to ensure the 

effectiveness of the EU Treaties.60 The connection between efficacy and legality is widely 

																																																								
officials’ has sufficient normative and empirical support, however, is a different question, to which I will return 

in section VI below. 
58 P. Bourdieu, ‘The Force of Law: Toward a Sociology of the Juridical Field’ (1987) 38 Hastings Law Journal 

805, 839: ‘Symbolic power, in its prophetic, heretical, anti-institutional, subversive mode, must also be 

realistically adapted to the objective structures of the social world. […] [P]roducing new categories of perception 

and judgment […] can only succeed if the resulting prophecies, or creative evocations, are also, at least in part, 

well-founded pre-visions, anticipatory  descriptions’. 
59 See further Sections IV and VI. See to a similar extent, Dickson, ‘How Many Legal Systems?’ (n. 47). 
60 Van Gend & Loos, 26/62, EU:C:1963:1: ‘the vigilance of individuals concerned to protect their rights amounts 

to an effective supervision in addition to the supervision entrusted by articles 169 and 170 to the diligence of the 

Commission and of the Member States’; Opinion 2/13, EU:C:2014:2454, paras. 188–189 and 197. For analysis, 

see generally Seyr, ‘Der effet utile’ (n. 13); M. Zuleeg, ‘Die Wirksamkeit des Europarechts’ in N. Colneric et al. 

(eds.), Une Communauté de droit (Berliner Wissenschafts Verlag 2003); J.L. da Cruz Vilaça, ‘Le principe de 

l’effet utile du droit de l’Union dans la jurisprudence da la Cour’ in The Court of Justice and the Construction of 

Europe (Springer 2013). 



established in legal theory. No ‘legal system purport’ is law if it is not effectively upheld.61 But 

while effectiveness is an empirical measurement, court decisions are interpretations of norms 

and are therefore normative themselves. The logic of the ECJ’s foundational case law must 

therefore account for both its normative character and the central role of effectiveness.  

The relationship between the effectiveness and validity of legal norms is most extensively 

analyzed in the work of Hans Kelsen. For Kelsen, validity can be equated to existence. In other 

words, to say that a legal norm is valid is tantamount to saying that it exists, and vice versa.62 

Given that validity is the only quality that legal norms possess, the effectiveness of legal norms 

must be an extra-legal quality. Statements about the efficacy of legal norms pertain to the actual 

observance of the legal norms by people.63  

Consequently, the link between effectiveness and validity is established through the 

presupposition of the Grundnorm.64 According to Kelsen, this presupposition must be 

conditional upon the overall effectiveness of the legal system. A legal system that is by and 

large effective is a condition for presupposing the Grundnorm, which validates all other legal 

norms.65 However, in order to maintain his epistemic distinction between the factual (‘Sein’) 

and the normative (‘Sollen’), Kelsen repeatedly stresses that effectiveness is only a negative 

condition for validity: 

 

																																																								
61 H. Kelsen, General Theory of Law and State, trans. A. Wedberg (Harvard University Press 1945) 119; Hart, 

The Concept of Law (n. 12) 116–117; J. Raz, The Concept of a Legal System, 2nd edn (Clarendon Press 1980) 

202–207; R. Dreier, ‘Der Begriff des Rechts’ (1986) 39 Neue Juristische Wochenschrift 890, 896; R. Alexy, 

Begriff und Geltung des Rechts (Karl Alber 1992) 201. Even Dworkin’s anti-positivist conception of law as 

integrity is grounded in the imperative of interpreting the posited legal materials as much as possible as part of 

one coherent political morality as expressed in the practice of past judicial decisions. As Dworkin puts it, legal 

claims should have ‘institutional support’ (R. Dworkin, ‘The Model of Rules I’ in Taking Rights Seriously 

(Harvard University Press 1978)) and social facts exercise a ‘gravitational force’ on legal content (R. Dworkin, 

‘Hard Cases’ in Taking Rights Seriously (Harvard University Press 1978)). 
62 Following e.g., H. Kelsen, The Pure Theory of Law, trans. M. Knight (University of California Press 1967) 10; 

J. Raz, The Authority of Law (Clarendon Press 1979) 146; Cf. W. Waluchow, ‘Four Concepts of Validity: 

Reflections on Inclusive and Exclusive Positivism’ in M. Adler and K.E. Himma (eds.), The Rule of Recognition 

and the US Constitution (Oxford University Press 2009). 
63 Kelsen, General Theory (n. 61) 39–40. 
64 For Kelsen, the presupposition of the Grundnorm is at least partly based on epistemological grounds rooted in 

neo-Kantian philosophy. See S.L. Paulson, ‘The Neo-Kantian Dimension of Kelsen’s Pure Theory of Law’ (1992) 

12 Oxford Journal of Legal Studies 311. 
65 Kelsen, General Theory (n. 61) 41–42, 119. 



‘The efficacy of the entire legal order is a necessary condition for the validity of every 

single norm of the order. A conditio sine qua non, but not a conditio per quam. The 

efficacy of the total legal order is a condition, not the reason for the validity of its 

constituent norms’.66 

 

Even individual legal norms can lose their legal validity, notwithstanding the legal system’s 

overall efficacy, if they remain permanently inefficacious. While the validity of newly enacted 

legal norms is provided by a higher-order norm – making them valid before there are first 

observed or applied – ‘[a] legal norm is no longer seen as valid if it remains permanently 

inefficacious’.67 

Building on Kelsen’s framework, Joseph Raz elaborated that effectiveness in the sense of 

obedience to the laws is hardly a measurable criterion for the existence of a legal system. After 

all, ‘[h]ow should cases of disobedience be counted? […] How should the number of 

opportunities to obey the law be counted? How many opportunities not to murder does one 

have during a year? And how many opportunities not to steal?’.68 Rather than looking at general 

obedience to the law, Raz proposes to focus on the law-applying institutions of a legal system.69 

The recognition of legal norms by law-applying institutions is a necessary condition of their 

existence.70 Raz emphasizes that effectiveness only applies as a counterfactual: the question is 

whether the courts would apply a norm if they were presented with an appropriate case for 

applying it.71 Enforceability rather than enforcement becomes the hallmark of effectiveness. 

Similarly, Eugenio Bulygin conceives of effectiveness as a disposition. If the necessary 

conditions for applying a norm obtain, courts will apply the norm. The effectiveness of legal 

norms correlates with their judicial invocability.72 Consequently, invocability and 

enforceability before law-applying institutions become necessary conditions for lasting legal 

																																																								
66 Kelsen, General Theory (n. 61) 119.  
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Essays in Legal Philosophy (Oxford University Press 2015) 67. 
68 Raz, The Concept of a Legal System (n. 61) 203. 
69 Ibid. 191–201. 
70 Raz, The Authority of Law (n. 62) 87. 
71 Ibid. 88. 
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validity. ‘Legal norms purport’ are only really legally valid, i.e. have the property of legality,73 

if they are invocable before courts. 

 

A. The role of invocability in the ECJ case law 

Raz’s and Bulygin’s formulation of the effectiveness–validity nexus already gives us a hint of 

the relevance of the Court’s case law on the invocability of EU law. Direct effect is the central 

mechanism for the legal order to create and maintain its enforceability. According to Pescatore, 

 

‘[a]ny legal rule is devised so as to operate effectively (we are accustomed, in French, to 

speak here about effet utile). If it is not operative, it is not a rule of law […] In other words, 

practical operation for all concerned, which is nothing else than “direct effect”, must be 

considered as being the normal condition of any rule of law’.74 

 

As I understand Pescatore’s claim, direct effect is not really a substantive doctrine of EU law, 

but rather a doctrinal restatement of its practical operation and enforcement. Obviously, 

enforcement need not necessarily be within the Member States, and invocability need not 

necessarily be before national courts. A legal order of international law, or international law 

itself, might well be effective at an international level only. But skepticism of the efficacy and 

accordingly the legality of international law continues to this day.75 Thus, a charitable 

interpretation of Pescatore’s observation is that the rules of the EU Treaties would not really 

be legal rules if they were not directly enforced in the domestic sphere. 

The early development of the case law on the principle of effectiveness in the context of 

procedural autonomy served a similar function to direct effect.76 According to the doctrine of 

																																																								
73 Here I use ‘legality’ as a property of individual norms. In later sections, I will use ‘legality’ somewhat differently 

as a property of a system of norms. Systems of norms that possess the property of legality are legal systems. 
74 P. Pescatore, ‘The Doctrine of “Direct Effect”: An Infant Disease of Community Law’ (1983) 8 European Law 

Review 155, reprinted in (2015) 40 European Law Review 135 (subsequent citations refer to the 2015 reprinted 

version for convenience). 
75 E.g. H.J. Morgenthau, ‘Positivism, Functionalism, and International Law’ (1940) 34 American Journal of 

International Law 260; J.L. Goldsmith and E. Posner, The Limits of International Law (Oxford University Press 

2005). For a rejoinder, see A. Somek, ‘Kelsen Lives’ (2007) 18 European Journal of International Law 409. 
76 In later years the principle of effectiveness has accumulated more positive, hermeneutic content, which 

translates into more stringent requirements for national procedural law. For an overview of this development, N. 

Reich, ‘The Principle of Effectiveness and EU Private Law’ in U. Bernitz, X. Groussot and F. Schulyok (eds.), 

General Principles of EU Law and European Private Law (Intersentia 2013). 



‘procedural autonomy’, pending the harmonization of procedural rules, it is for the national 

legal orders to lay down the rules on legal procedures and remedies to ensure the protection of 

the rights of individuals. National procedural rules applying to claims based on EU law may 

not however make the exercise of EU law rights ‘virtually impossible’ or ‘impossible in 

practice’, a principle which the national courts are obliged to protect.77 

Neither the doctrine of procedural autonomy, nor its limit in the principle of effectiveness, are 

found in the EU Treaties. These are not interpretations of EU law in the ordinary sense.78 Both 

doctrines serve to guarantee that EU law norms can be enforced before national courts. The 

principle of effectiveness in the case law on procedural autonomy gives normative expression 

to the factual observation that legal norms that cannot be invoked before courts, or that are not 

applied by courts when they are invoked, are insufficiently efficacious to be legally valid. Such 

norms are deprived of their legality. 

However, this legal-theoretical appraisal of effectiveness remains incapable of describing the 

normative logic of the Court’s case law. While the salience of effectiveness for the legality of 

EU law is clear, the normative character of the foundational case law remains obscure. As the 

logical content of Van Gend & Loos lies at the crossroads between the normative and the 

factual, we require an understanding of the normative point of view which takes sufficient 

account of the factual salience of efficacy. The vantage point of Hart’s legal theory helps to 

grasp this logic.  

 

B. The internal point of view 

Central to Hart’s theory of law is the distinction between the internal and the external point of 

view, and the corresponding distinction between internal statements and external statements. 

An internal statement is a statement of some legal norm or its interpretation given by someone 

who is committed to the rule of recognition.79 Internal statements are therefore legal statements 

by those who are actively engaged in the legal system. External statements are statements by 

someone who merely observes the legal system and is not himself active within it. According 

to Hart, an external statement expresses the fact that some people accept a given rule of 
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79 Hart, The Concept of Law (n. 12) 102–103. 



recognition.80 Put differently, internal statements, or statements from the internal point of view, 

are statements of law. External statements, or statements from the external point of view, are 

statements about law.81 

Whether a legal system is efficacious is a question from the external point of view. For Hart, 

making internal statements about a legal system presupposes the general effectiveness of that 

legal system: 

 

‘One who makes an internal statement concerning the validity of a particular rule of a 

system may be said to presuppose the truth of the external statement of fact that the system 

is generally efficacious. For the normal use of internal statements is in such a context of 

general efficacy’.82 

 

Elsewhere, Hart refers to the ‘context of general efficacy’ as the ‘normal context’ of making 

internal normative statements about what the law is.83 This notion of ‘normal context’ is 

remarkably similar to Pescatore’s observations that ‘practical operation for all concerned […] 

must be considered as being the normal condition of any rule of law’, ‘any legal rule must be 

at first sight presumed to be operative in view of its object and purpose’ and ‘“direct effect” is 

nothing but the ordinary state of the law’.84  

As a participant in the (hypothetical or real) EU legal system, the ECJ necessarily adopts 

an internal point of view. In making statements on ‘direct effect’ and the necessity of 

facilitating the ‘enforceability’ of EU norms, however, the ECJ seems to make explicit the 

necessary preconditions for EU legality. This would amount to making an external statement 

about the existence of the EU legal system from within the system: i.e. an external statement 
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disguised as an internal, normative statement. Admittedly, the ECJ locates part of its 

hermeneutics in the principle of loyalty in Article 4(3) TEU.85 No individual norm, however, 

can serve as a basis for an external statement regarding the effectiveness of either that norm 

itself or its legal system. As the validity of the norm depends on its effectiveness, the norm can 

never be a reason for its own effectiveness. Pescatore is obviously right to argue that any legal 

norm in some way aspires towards achieving its aim in reality. However, this argument is 

unable to bootstrap an internal, normative statement from an external statement on efficacy. 

Accordingly, to make sense of the autonomy thesis, we need an understanding of the autonomy 

thesis as an internal statement. The next section will try to provide such an understanding by 

conceiving the autonomy thesis as an internal recognitional statement, i.e. a normative 

expression of the rule of recognition of the EU legal system. 

 

IV. How to Recognize ‘a New Legal Order’ 
 

This section will provide an explanation of the foundational case law using two central features 

of Hart’s theory of law. The first was introduced in the previous section: the distinction between 

the internal and the external point of view. The second is Hart’s theory of the legal system. For 

Hart, a central characteristic of a legal system is that it unites a system of primary and secondary 

rules identified by a certain law-identifying rule, which Hart calls the rule of recognition.86 As 

no legal system exists without a rule of recognition, which guarantees the former’s epistemic 

autonomy, there must be an EU rule of recognition to protect the autonomy thesis. This Section 

																																																								
85 Ibid. 140, 152. 
86 Hart, The Concept of Law (n. 12) 99, 116. I use the term ‘central characteristic’ as opposed to ‘essential’ or 

‘necessary characteristics’. Many of Hart’s followers became comfortable employing metaphysical terminology 

of the latter sort, which became fashionable again around the time of Saul Kripke’s seminal work on a posteriori 

necessary characteristics (see e.g. J. Raz, Between Authority and Interpretation (Oxford University Press 2009) 

17, 24–25; J.L. Coleman, ‘Incorporationism, Conventionality, and the Practical Difference Thesis’ (1998) 4 Legal 

Theory 381, 393; Shapiro, Legality (n. 15) 9. It is doubtful, however, whether Hart regarded the union of primary 

and secondary rules as ‘essential to’ or ‘necessary for’ the concept ‘law’, as Hart’s 1950s Oxford milieu tended 

to eschew metaphysical talk. Moreover, ch. 10 of The Concept of Law considers international law as a borderline 

case of ‘law’, notwithstanding the absence of secondary rules. See further L. Green, ‘The Concept of Law 

Revisited’ (1996) 94 Michigan Law Review 1687; and F. Schauer, ‘Hart’s Anti-Essentialism’ in A. Dolcetti, L. 

Duarte d’Almeida and J. Edwards (eds.), Reading H.L.A. Hart’s The Concept of Law (Hart Publishing 2013).  



aims to show how the ECJ’s foundational case law can be understood as providing a normative 

expression of the rule of recognition. 

 

A. Van Gend & Loos as an internal recognitional statement 

If Hart’s example of the UK legal system’s rule of recognition (‘Everything enacted by the 

Queen in Parliament is law’)87 is applied by analogy to the EU legal system at the time of Van 

Gend & Loos, we would get something along the lines of: 

 

‘All rules of the Treaty of Rome and all rules enacted in accordance with the Treaty of 

Rome are valid rules of the EEC legal system’ (hereinafter: ‘RR EEC’) 

 

This formulation is quite similar to the ECJ’s claims in Van Gend & Loos and Costa v. ENEL: 

‘the Community constitutes a new legal order of international law’, ‘the EEC Treaty has created 

its own legal system’, and in particular ‘the law stemming from the Treaty [is] an independent 

source of law’. What these claims have in common with the analogous formulation of an EU 

rule of recognition is an external viewpoint towards the EU Treaties.   

At multiple occasions, Hart indeed suggested that the rule of recognition cannot be 

expressed from the internal point of view, but can only be observed empirically and expressed 

as an external statement.88 Since the rule of recognition identifies the law, internal statements 

of law are rather entailed by the rule of recognition. 

Notwithstanding the seemingly external viewpoint expressed by the ECJ in the 

abovementioned claims, the ECJ’s foundational case law does not merely describe some rule 

of recognition, but takes an explicitly normative approach towards it. Given that the Treaty of 

Rome has created its own legal system, individuals are allowed to invoke its norms before 

national courts independently of national law, and national courts are required to apply directly 

effective norms. The autonomy thesis thus seems to be a normative expression of the rule of 

recognition. 

																																																								
87 Hart, The Concept of Law (n. 12) 102. 
88 E.g.: ‘The question of whether a rule of recognition exists and what its content is, i.e. what the criteria of validity 

in any given legal system are, is regarded throughout this book as an empirical, though complex, question of fact’ 

(emphasis added), Hart, The Concept of Law (n. 12) 292. This strong formulation might be related to the fact that 

in the respective endnote, Hart goes to great lengths to distinguish the ‘rule of recognition’ from Kelsen’s notion 

of the Grundnorm. 



Whether Hart actually believed that internal, normative statements about the rule of 

recognition are impossible is unclear. At other times, Hart clearly stated that ‘[i]n the day-to-

day life of a legal system its rule of recognition is very seldom expressly formulated as a rule’ 

and ‘[f]or the most part the rule of recognition is not stated’.89 Focusing on these later 

statements, Kevin Toh has argued recently that Hart’s theory is better understood as allowing 

for the possibility of what he calls ‘internal recognitional statements’.90 Internal recognitional 

statements are formulations of a component of the rule of recognition from an internal point of 

view. The infrequency with which explicit internal recognitional statements are actually 

encountered could thus be conceived as a pragmatic phenomenon rather than a conceptual 

impossibility.91 Usually participants in a legal system will only implicitly express the content 

of the rule of recognition by applying some applicable lower-order norms. Moreover, it 

certainly is not impossible that courts, in exceptional situations, express the content of the rule 

of recognition explicitly. In Miller, for example, the UK Supreme Court observed that EU law 

‘derives its legal authority from a statute, which itself derives its authority from the rule of 

recognition identifying Parliamentary legislation as a source of law’.92 The rule of recognition 

can therefore be regarded as having both an external and an internal formulation.  

At the time of Van Gend & Loos, we can conceive of the EU legal system’s rule of 

recognition as having the content ‘RR EEC’. Today, the rule of recognition might look 

something like this: 

 

‘All rules of the Treaty on European Union, the Treaty on the Functioning of the European 

Union, the Charter of Fundamental Rights of the European Union, and all rules enacted in 

accordance with the Treaties and the Charter are valid rules of the EEC legal system’ 

(hereinafter: ‘RR EU’). 

 

In his discussion on the formulation of the rule of recognition and Hart’s distinction between 

external and internal statements, Toh expresses the logic of the rule of recognition in both an 

																																																								
89 Hart, The Concept of Law (n. 12) 101. 
90 Toh, ‘An Argument Against the Social Fact Thesis’ (n. 81) 485. 
91 For another hypothesis about Hart’s ambiguous stance towards internal statements of the rule of recognition: 

K. Toh, ‘Four Neglected Prescriptions of Hartian Legal Philosophy’ (2014) 33 Law and Philosophy 689, 699–

700.  
92 R (on the application of Miller and another) v Secretary of State for Exiting the European Union [2017] UKSC 

5, para. 225. 



external and an internal statement.93 From an external point of view, a rule of recognition reads 

as: 

 

‘We [or: they] actually treat R as the ultimate criterion of legal validity in this legal 

system’.94 

 

As an internal statement the rule of recognition would read: 

 

‘We ought to treat R as the ultimate criterion of legal validity in this legal system!’; or  

‘Let us treat R as the ultimate criterion of legal validity in this legal system’.95 

 

The ECJ’s statements in Van Gend & Loos and Costa v. ENEL on the existence of an 

independent EU legal system can similarly be conceptualized as the following internal 

recognitional statement: 

 

‘“RR EEC” ought to be treated as the ultimate criteria of legal validity of the EU legal 

system’; or  

‘Let us treat “RR EEC” as the ultimate criteria of legal validity of the EU legal system’. 

 

This conceptualization of the ECJ’s foundational case law not only accounts for the normative 

formulation of a rule of recognition of an independent legal system, but also for the ECJ’s 

attitude towards the national courts. Internal (recognitional) statements claim to be reason-

giving for a certain group of people (for Hart, primarily courts). More specifically, the rule of 

recognition is a duty-imposing social rule.96 The internal aspect of social rules is a ‘reflective 

critical attitude’ on the part of those who follow them, who consider them as a normative 

																																																								
93 Toh, ‘An Argument Against the Social Fact Thesis’ (n. 81) 491. 
94 Ibid. 
95 Ibid. 
96 See Raz, The Concept of a Legal System (n. 61) 199; J.L. Coleman and B. Leiter, ‘Legal Positivism’ in D. 

Patterson (ed.), A Companion to Philosophy of Law and Legal Theory (Blackwell Publishing 1996) 245; S.J. 

Shapiro, ‘What Is the Rule of Recognition (and Does It Exist)?’ in M. Adler and K.E. Himma (eds.),  The Rule of 

Recognition and the US Constitution (Oxford University Press 2009). 



standard both for themselves and for others.97 In stating that the EU Treaties constitute an 

independent legal system which can be invoked directly before national courts, the ECJ not 

only accepts this rule of recognition for itself, but also claims that the national courts are bound 

by it. More explicitly than in Costa v ENEL, the Court emphasized the duty-imposing nature of 

‘RR EEC’ towards national courts in Simmenthal: 

 

‘It follows from the foregoing that every national court must, in a case within its 

jurisdiction, apply community law in its entirety and protect rights which the latter confers 

on individuals and must accordingly set aside any provision of national law which may 

conflict with it , whether prior or subsequent to the Community rule’.98 

 

In Toh’s formulation of internal recognitional statements, Simmenthal would translate into: 

 

‘National courts ought to treat “RR EEC” as the ultimate criteria of legal validity of the EU 

legal system’. 

 

Conceptualizing the logic of Van Gend & Loos and Costa v. ENEL as an internal recognitional 

statement leads to the following interim conclusions. First, the establishment of an independent 

EU legal system takes the form of an internal recognitional statement identifying the Treaty of 

Rome as an independent source of law, which is reason-giving for its legal officials. Second, 

this statement claims not only to impose normative duties on the ECJ, but also on the national 

courts. The national courts are thereby considered ‘legal officials’ of the EU legal system. 

Finally, the former conclusions entail that we are able to measure the effectiveness of the EU 

legal system within the Member States. The degree to which EU law is judicially invocable 

and enforceable before the national courts becomes dispositive of whether the EU legal system 

exists. 

 

																																																								
97 Hart, The Concept of Law (n. 12) 57: the internal point of view towards rules ‘is manifested in the criticism of 

others and demands for conformity made upon others when deviation is actual or threatened, and in the 

acknowledgement of the legitimacy of such criticism and demands when received from others’. 
98 Amministrazione delle Finanze dello Stato v Simmenthal SpA, 106/77, EU:C:1978:49, para. 21. 



B. Pitching the rule of recognition: the case of general principles of EU law 

While internal statements of law presuppose the external statement that the legal system is 

generally efficacious,99 this does not mean that no internal statement can be made which does 

not yet fully conform to the behavior of other legal officials. Concluding otherwise would deny 

the possibility of judicial legal change. Outside their ‘normal context’, internal statements can 

also be made to change the content of the rule of recognition: 

 

‘It will usually be pointless to assess the validity of a rule […] by reference to rules of 

recognition […] which are not accepted by others in fact, or are not likely to be observed 

in the future’.100 

 

As Toh puts it, by making a pitch to his interlocutors, a legal official proposing a rule of 

recognition or a part of one 

 

‘would have to be quite mindful of the existing practices among his fellow community 

members […] He would have to tailor his pitches in light of his fellow members’ normative 

opinions and practices if his internal legal statements were to be successful in obtaining the 

appropriate uptake on their parts’.101 

 

The partial or total success of the ECJ’s autonomy thesis and the doctrines of supremacy and 

direct effect have been abundantly discussed from the perspective of historical studies102 and 

judicial politics.103 The motivational reasons for recognizing a source of law and the protected 

reasons this generates are beyond the scope of this article. Instead, I will try to connect the 

question of why national authorities would heed the ECJ’s pitch for a new rule of recognition 

																																																								
99 Hart, The Concept of Law (n. 12) 104 (emphasis in original). 
100 Hart, ‘Scandinavian Realism’ (n. 83) 168 (emphasis in original). 
101 Toh, ‘An Argument Against the Social Fact Thesis’ (n. 81) 499. 
102 E.g. K. Alter, Establishing the Supremacy of European Law (Oxford University Press 2001); B. Davies, 

Resisting the ECJ: Germany’s Confrontation with European Law, 1949–1979 (Oxford University Press 2012).  
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to the abovementioned conceptualization of the autonomy thesis as an internal recognitional 

statement. As this internal recognitional statement is normative, its normative weight may be 

salient for the degree of compliance by national authorities.104 The development of unwritten 

general principles of EU law in the ECJ’s case law offers a remarkable illustration of how the 

ECJ aims to adjust the content of EU law’s rule of recognition by tailoring its pitches in light 

of the national courts’ (likely) normative opinions and practices.105 

Recognition of certain general principles of law, even where they are not expressly 

mentioned in the Treaty, may simply reflect the phenomenology of adjudication: in recognizing 

that what they do is interpret the law, judges may commit themselves to recognizing particular 

principles which they also deem central to ‘law’.106 An early example is the case Fédération 

Charbonnière de Belgique, where the ECJ recognized as unwritten principles of EU law the 

prohibition of misuse of powers and the principle of proportionality.107 In his Opinion, AG 

Lagrange adumbrates both the manner in which the ECJ would later construct the EU legal 

system and the manner in which the content of the legal system is infused with concepts from 

national law. The Treaty of Rome is: 

 

‘from a material point of view, the charter of the Community, since the rules of law which 

derive from it constitute the internal law of that Community. As regards the sources of that 

																																																								
104 I do not want to suggest, however, that the normative weight of the autonomy thesis, if it has any, is the reason 

for national authorities to apply EU law. My claim is merely that it could be a reason for national authorities to 

apply EU law. The actual reasons national authorities have for complying with EU law, or even national law, 

might be very different and diverge widely among judges: see Section VI below. 
105 There are numerous other examples of how the ECJ’s case law could be seen as a pitch towards the national 

courts for recognizing the EU rule of recognition, in particular in areas where the Court balances considerations 

of effectiveness against the legitimate purposes of national procedural rules. For reasons of space, this section will 

only discuss general principles as a primary example of how substance and effectiveness of the rule of recognition 

interact.   
106 See R. Dworkin’s ‘The Model of Rules II’ and ‘Hard Cases’, both reprinted in Taking Rights Seriously 

(Harvard University Press 1977). Art. 19(1) TEU, in conjunction with Art. 263 TFEU, provides a basis for 

including in the EU rule of recognition whatever might be included in the contingent shared presuppositions 

among ECJ and national judges regarding the substantive characteristics of law. P. Craig, ‘General Principles of 

Law: Treaty, Historical and Normative Foundations’ in K. Ziegler, P. Neuvonen and V. Moreno-Lax (eds.), 

Research Handbook on General Principles of EU Law (Edward Elgar Publishing 2019). 
107 Fédération Charbonnière de Belgique v High Authority of the European Coal and Steel Community, 8/55, 

EU:C:1956:7. 



law, there is obviously nothing to prevent them being sought, where appropriate, in 

international law, but normally and in most cases they will be found rather in the internal 

law of the various Member States’.108 

 

Similarly, in Algera the Court was confronted with the question of the revocability of 

individual rights under the Treaty. As the Treaty did not contain any applicable rules in this 

regard, the Court observed that: 

 

‘unless the Court is to deny justice it is therefore obliged to solve the problem by reference 

to the rules acknowledged by the legislation, the learned writing and the case law of the 

member countries’.109 

 

While the inclusion of general principles in these cases may simply reflect deep conventions 

among ECJ judges about what ‘law’ is,110 later case law on the status of fundamental rights as 

general principles of EU law seemed to involve a more strategic adaptation of the rule of 

recognition’s content. Responding to the BVerfG’s Solange I judgment,111 the ECJ maintained 

the normative supremacy of EU law over all conflicting national law in Internationale 

Handelsgesellschaft.112 The proverbial carrot to this stick was the Court’s observation that 

fundamental rights are an inherent part of the EU legal system. The influence of Internationale 

																																																								
108 Opinion of AG Lagrange in Fédération Charbonnière de Belgique v High Authority of the European Coal and 

Steel Community, 8/55, EU:C:1956:6 (emphasis in original). 
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Assembly of the European Coal and Steel Community, 7/56, 3/57 to 7/57, EU:C:1957:7, p. 55. 
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Handelsgesellschaft, and previously Stauder,113 on the content of the EU rule of recognition 

can be roughly formulated as follows: 

 

RR EEC before Stauder and IHG: ‘Everything in the EU Treaties and secondary 

legislation adopted in accordance with the EU Treaties is law’. 

 

RR EEC after Stauder and IHG: ‘Everything in the EU Treaties, unwritten general 

principles of law including fundamental rights and secondary legislation adopted in 

accordance with the EU Treaties, and general principles of law and fundamental rights, is 

law’. 

 

It is not difficult to see how this change in the EU rule of recognition strengthens the ECJ’s 

pitch towards the national courts:114 

 

IHG: We ought to treat ‘RR EEC after IHG’ as the rule of recognition (don’t worry, it 

guarantees fundamental rights protection). 

 

Or perhaps even more strongly: 

 

IHG: We ought to treat ‘RR EEC after IHG’ as the rule of recognition (don’t worry, it 

guarantees fundamental rights protection and all other general principles common to your 

constitutional traditions: those are your own norms anyway).115 

 

Talk of the ‘common constitutional traditions of the Member States’, created by the ECJ but 

now also part of the Treaties,116 signals interaction between the legal system of the Member 

																																																								
113 Erich Stauder v City of Ulm – Sozialamt, 29/69, EU:C:1969:57, para. 7. 
114 But see B. Davies, ‘Internationale Handelsgesellschaft and the Miscalculation at the Inception of the ECJ’s 

Human Rights Jurisprudence’ in F. Nicola and B. Davies (eds.), EU Law Stories (Cambridge University Press 
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116 E.g. Art. 6(3) TEU, and Arts. 67 and 82 TFEU. 



States and the EU legal order. However, the need for the EU legal system to incorporate 

fundamental cornerstones of the national legal systems is mostly pragmatic and serves as a 

credible pitch of the EU’s internal recognitional statement.  

 

V. The Autonomy Thesis and the Doctrines of Direct Effect and Supremacy  
 

If Van Gend & Loos and Costa v. ENEL express the autonomy thesis as an internal recognitional 

statement, this begs the question of the role of the doctrines of the direct effect and of supremacy 

of EU law within the Hartian framework. This section will respectively translate the two 

doctrines into a rather crude but consequential rule of adjudication (direct effect), and a 

corollary of the normativity of EU law lacking self standing analytical value (supremacy). 

 

A. A master secondary rule: the doctrine of direct effect 

The existence of an independent rule of recognition is constitutive of the existence of an 

independent system of norms. The role of other secondary rules – rules of change and rules of 

adjudication – then becomes to elaborate further the system’s institutional systematicity. Rules 

of change abound in EU law, as evinced from the numerous legal bases in the Treaties 

prescribing the creation of EU secondary legislation,117 and the procedures for amendment of 

the Treaty,118 accession to the EU,119 and exit from the EU.120 Rules of adjudication are more 

elusive. While the adjudicatory competences of the ECJ itself are clearly enumerated in the 

Treaties,121 the same is not true for the national courts. The latter’s competences draw largely 

from national law. Direct effect of EU law, however, plays a crucial role here. 

Direct effect has had several meanings in the ECJ’s case law and legal scholarship. It has 

been referred to as the principle of self-execution of EU norms in the national legal orders.122 

The autonomy thesis leaves no room for an incorporation mechanism of that sort. If the EU 

																																																								
117 E.g. Art. 114 TFEU. 
118 Art. 48 TEU. 
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legal system is an independent legal system, national courts (and other national (administrative) 

authorities) must be members of the EU legal system, i.e. they must count as EU courts when 

they apply EU law.123  

A more important and consequential dimension of direct effect is the invocability of 

sufficiently precise and unconditional EU norms before national courts. The right to invoke 

EU norms is essentially a rule of adjudication, which grants national courts the competence to 

apply norms of EU law. In more recent cases, the ECJ explicated this rule of adjudication by 

characterizing direct effect as an obligation on national courts and national administrative 

authorities to apply the EU norms invoked before them.124 The rule of adjudication seems 

almost a corollary of the internal formulation of the rule of recognition. By identifying a source 

of law that national courts qua EU officials ought to apply, one cannot at the same time deny 

those courts the competence to apply that source of law. In this sense, direct effect qua rule of 

adjudication is a more specific expression of the internal formulation of the rule of recognition. 

In Van Gend & Loos, only after proclaiming the autonomy of EU law does the Court move on 

to the practical implication of this autonomy thesis, i.e. the doctrine of direct effect. In one 

masterful stroke, direct effect grants all national courts the competence to apply EU law 

norms.125 

This competence is, of course, limited by national procedural rules. Procedural law is also 

part of the set of rules of adjudication.126 Whether EU norms can be invoked before national 

courts, and whether national courts are allowed or obliged to apply them, flows from a complex 

interaction between EU and national law. However, the ability to invoke EU law norms and the 

																																																								
123 E.g. Simmenthal SpA, 106/77, EU:C:1978:49. See Dickson, ‘Directives in EU Legal Systems’ (n. 46). See 
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Delena Wells v Secretary of State for Transport, Local Government and the Regions, C-201/02, EU:C:2004:12, 
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obligation on national courts to apply them subsequently is always the default position.127 

Furthermore, from the perspective of EU law, arguably these national rules serve as ancillary 

EU law. In Kakouris’s words: 

  

‘Thus, because recourse to national procedural law has been in order to fill a gap in 

Community law, this law is subordinated to Community law and must, where necessary, 

be altered in order to fulfil its ancillary function [to ensure the effective application of 

substantive Community law]’.128 

 

Hence, national procedural rules are woven into the default position enshrined in the doctrine 

of direct effect. In other words, EU law uses national procedural law to pursue the effective 

enforcement of EU substantive law. In doing so, as Kakouris observes,129 these national rules 

are dissociated from their national legal system and become part of EU law.  
Kakouris emphasises in this regard that national courts, when applying EU law, ‘belong 

from the functional point of view to the Community legal order’.130 The functional perspective 

will not suffice, however, as regards the status of national procedural rules. National procedural 

rules cannot be an ancillary part of the EU legal system only because national courts qua EU 

courts happen to apply them: they must be validated themselves in some way by the EU legal 

system.131 It appears, however, that from the perspective of EU law, all national procedural 

rules which do not violate the principles of equivalence and effectiveness are validated as EU 

law norms by the doctrine of direct effect and the principle of sincere cooperation in Article 

4(3) TEU qua rule of adjudication. This rule of adjudication could logically be rephrased along 

these lines: 

 

																																																								
127 For a clear illustration, see Courage Ltd v Bernard Crehan and Bernard Crehan v Courage Ltd and Others, 
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‘National courts ought to apply justiciable norms of EU law, within the constraints of the 

procedural rules as laid down in applicable national procedural law insofar as the latter 

comply with the principles of equivalence and effectiveness’.  

 

Consequently, the validation of national procedural rules as EU norms could be grounded in 

EU law, giving them binding effect within the EU legal system. The process of giving binding 

effect to extra-legal norms is indeed pervasive in legal systems generally.132 
 

B. Taking normativity seriously: the doctrine of supremacy 

The supremacy of EU law is usually portrayed as a ‘principle’ or a ‘(conflict) rule’, which 

belongs to the positive norms of EU law. Some authors suggest to distinguish between 

‘primacy’ and ‘supremacy’ and between intra-systemic and trans-systemic applications of 

supremacy.133 Avbelj distinguishes between primacy as ‘a trans-systemic principle, which 

regulates the relationship between the autonomous legal orders’ and supremacy, which is rather 

‘the feature of supreme legal acts in the legal orders of the Member States and of the EU; […] 

an intra-systemic feature’.134 On the other hand, when Schütze refers to supremacy as ‘the 

superior hierarchical status of the Community legal order over the national legal orders’, this 

appears very similar to what Avbelj calls primacy.135 Others have noted that EU law only claims 

primacy rather than supremacy, because it does not invalidate conflicting national law, as some 

federal supremacy doctrines do.136 

The autonomy thesis makes this distinction redundant and translates supremacy into a 

truism of the legal system.137 Primacy as a trans-systemic principle presupposes normative 
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interaction between legal orders as a whole. The self-constitutionalizing nature of legal 

systems, however, makes discussing the normative superiority of legal orders irrelevant.138 

Legal norms are either applied or not applied by legal officials, depending on whether these 

officials are committed to the rule of recognition identifying these norms as legally valid. Any 

application of an EU norm is an implicit commitment to at least the relevant part of an internal 

recognitional statement.139 When legal officials recognize more than one legal system, the 

resolution of any conflict between them is simply a choice between the concurrent rules of 

recognition in individual cases.140 There is no reason why legal officials could not recognize 

multiple rules of recognition, even though the result would probably result in overlapping, 

shifting and possibly confusing identities.141 

Consequently, supremacy is a corollary of EU law’s claim to be robustly normative.142 This 

may well be part of our concept of law, which seems infused with the notion of supremacy over 

concurrent normative systems, possibly rooted in our association between law and the sovereign 

state.143 In other words, any legal system, if it actually belongs to the species of law, takes itself 
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seriously up to the point of being ‘pretentious and rife with an inflated sense of its own 

importance’.144 In Raz’s words, legal norms claim to provide both reasons for acting according 

to their prescriptions and exclusionary reasons for disregarding reasons for acting otherwise.145 

Elsewhere, I have argued that the ECJ’s uncompromising attempts to safeguard the primacy 

and autonomy of EU law are best understood as an imitation of the claims to 

comprehensiveness, supremacy and openness of municipal legal systems.146 Costa v. ENEL 

appears to point to the conceptual connection between law and providing protected reasons: 

 

‘[T]he law stemming from the Treaty, an independent source of law, could not, 

because of its special and original nature, be overridden by domestic legal provisions, 

however framed, without being deprived of its character as Community law’.147 

 

In Opinion 2/13, the exclusionary reasons generated by EU norms is even more explicit:  

 

‘[T]he Member States have, by reason of their membership of the EU, accepted that 

relations between them as regards the matters covered by the transfer of powers from the 

Member States to the EU are governed by EU law to the exclusion, if EU law so requires, 

of any other law’.148 

 

The ECJ’s perspective makes questions of hierarchy irrelevant because legal orders exist as 

such only by virtue of a certain rule of recognition. Consequently, if we are to believe in the 

robust normativity of EU law, the doctrine of supremacy is only a doctrinal restatement of this 

belief. Within the EU legal system, EU law is supreme. Outside the scope of EU law, there is 

no EU legal system, hence no EU normativity.149 
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It follows that normative conflicts between the perspectivisms of the EU legal system and 

the national legal systems do not arise. Since the supremacy claim only applies within the 

system, it would be mistaken to conceive of the autonomy thesis as ‘EU-centered monism’.150 

The ECJ has never claimed that the national legal systems are subsumed under the EU legal 

system. Such a view would be practically impossible to maintain because it would imply that 

national laws conflicting with EU law are invalid in virtue of EU law, a position which the ECJ 

has always rejected.151 By contrast, the autonomy thesis is not troubled at all by the fact that 

EU law does not claim to entail the invalidation of conflicting national law. As EU law has no 

hierarchical connection with national legal systems, it is nonsensical to speak of invalidation.  

Regardless, the distinction between disapplication and invalidation seems of little practical 

use. If national courts consistently act upon the imperative of EU law that a given national norm 

ought to be disapplied – which is surely the aim of the ECJ’s case law – that national norm 

would still cease to be valid for manifestly lacking efficacy.152 Consequently, invalidation 

follows logically, though indirectly, from the Court’s requirements. 

 

VI. Playing the Game 
 

So far, I have analyzed the autonomy thesis from the vantage point of the ECJ. However, as 

noted above, EU law conceives all administrative and judicial authorities of the Member States 

as EU officials. The autonomy thesis can only be true if this is indeed the case. A common 

objection against the ECJ’s foundational case law, however, is that there is no such autonomous 

EU rule of recognition in operation; national legal officials only apply EU law because their 
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respective national legal systems oblige them to do so.153 This has led some theorists to cast 

doubt on the explanatory power of perspectivism and the concept of the EU legal system.154 

The BVerfG’s insistence that the German Basic Law is the ultimate source of law from which 

any obligation under EU law derives its validity, is indeed mirrored in the case law of, inter 

alia, the highest courts of Czechia,155 France,156 Italy,157 Poland,158 the United Kingdom,159 and 

most consequentially, Denmark.160 The same argument can be made for almost all national 

legal systems.161 This objection thus boils down to a refutation of the autonomy thesis on the 

basis of the position and behavior of national courts. 

On closer scrutiny, it is not obvious how the position and behavior of national courts could 

either support or refute the autonomy thesis. If the autonomy thesis is, as I argued in Section 

IV above, an internal recognitional statement, it is normative. Many contemporary legal 

philosophers, however, deny the distinction between a normative and descriptive analysis of 

the rule of recognition. Consequently, I will proceed to unpack skepticism about the autonomy 
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thesis by conceiving of the latter as either an internal statement or an external statement about 

the internal point of view of national courts.  

Following the findings presented in Section IV above, let us first conceive of the autonomy 

thesis as an internal statement. Accordingly, its correctness has to be assessed through 

normative reasoning. If this is the case, skepticism about its existence which relies on the actual 

behavior of national courts misses its mark. There is a category difference between the external 

statement that some actors treat a given rule as the rule of recognition, and the internal 

statement that some other given rule is the rule of recognition.162 While national courts might 

treat their respective national constitutions as their ultimate constitutional standards – i.e. they 

are committed to their respective national rules of recognition – does not mean that their 

respective municipal rules of recognition are the rule of recognition.163  

Maintaining a strict distinction between the external and the internal point of view, Toh 

suggests applying the method of reflective equilibrium by ‘arguing for particular rules as 

making up [a community’s] rule of recognition by showing that these rules do a better job of 

meshing with considered legal judgments than any alternative candidates for components of 

the rule of recognition’.164 Accordingly, for internal recognitional statements to be correct, they 

have to cohere with first-order legal judgments in which we have a high degree of 

confidence.165 If we ascribe significant normative weight to the value of nation-based self-
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determinacy we are unlikely to believe in the correctness of the autonomy thesis.166 If on the 

other hand, we are more skeptical of the perpetuity of national sovereignty, or even the concept 

of demos as such,167 we are more likely to be skeptical of internal recognitional statements 

which conceive of national constitutional documents as having perpetual validity. 

Toh even suggests that ‘it is quite possible for there to be no rule that is treated by the 

members of a community as the rule of recognition of their legal system’ and that there might 

be a rule that is the real rule of recognition of a community ‘despite the lack of common 

recognition or acceptance of it, by the community’s members or officials, as the community’s 

rule of recognition’.168 The autonomy thesis might be true even if the majority of national 

courts and other officials do not treat the EU rule of recognition as the rule of recognition.  

In that case, we would be able to convince them of the fact that the EU rule of recognition 

and the autonomy thesis are correct because they do a better job of meshing with our considered 

normative judgements. These judgements would in any case include the moral purposes of 

European integration. The autonomy thesis might gain additional normative weight if the 

authority of EU law allowed the Member States to conform better to the reasons which apply 

to them than if they were to decide on how to act themselves.169 However, there are numerous 

other considerations that could also be taken into account, which might include the moral 

weight of previous political decision making, i.e. the ‘gravitational force’ of the continuous 

commitment of the Member States and their institutions to the project of European 

integration.170 None of these considerations prove that the autonomy thesis is correct. It might 

well be that commitment to twenty-eight national rules of recognition is equally or better able 

to mesh with all these values, although this seems unlikely in light of our moral 
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commitments.171 In any case, the assessment would be a normative one, not empirical. If we 

take seriously the notion of internal recognitional statements, the national court’s commitments 

to their national constitutions does not threaten the autonomy thesis at all.172 To the extent that 

the national courts do not treat a given EU rule of recognition as the rule of recognition, they 

might simply be mistaken. 

As noted above, many contemporary legal philosophers in the Anglo-American tradition 

reject the distinction between normative and empirical formulations of the rule of recognition. 

They argue that the existence and content of law is only a matter of social fact.173 Disputes 

about the rule of recognition can be solved by a head-count among the relevant category of 

legal officials.174 For a legal system to exist, these legal officials should adopt an internal view 

regarding its rule of recognition. Consequently, if the national courts were indeed committed 

to their national rules of recognition, it would appear that the autonomy thesis would be on 

shaky ground.  

This conclusion is, however, also premature. What is required for legal officials to take an 

‘internal point of view’ is quite recondite. Hart emphasized that the internal point of view is 

not about the ‘feeling’, ‘emotion’ or ‘special psychological experience’ of officials.175 Making 

an internal statement about the law is an ‘act of recognition’: in expressing the content of the 

rule, that rule is recognized as a standard for behavior and a reason for criticizing departure 
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from that standard.176 They may be a variety of reasons, however, for legal officials to maintain 

this perspective. John Finnis commented in this regard that the internal point of view may 

comprise a core, which amounts to moral acceptance, and a penumbra, which contains other, 

possibly conventional, reasons for committing to the rule of recognition.177 Somewhat more 

cynically, Alexander Somek criticizes an egalitarian conception of the internal point of view: 

lower national courts might decide cases as they do because ‘this is what the others do’, while 

the supreme court itself decides cases because ‘this is what we do’.178  

Raz and Shapiro have further deconstructed idealized conceptions of the internal point of 

view by pointing at the pervasiveness of non-committed, or simulated, internal statements.179 

Raz famously pointed out how statements of law often do not express endorsement of the law, 

but merely prescribe the content of the law from a ‘detached’ point of view.180 Legal officials 

can state what the law requires, just as a Catholic, who happens to be an expert in Rabbinical 

law, can state what the latter requires of an orthodox but relatively ill-informed Jew who asks 

for advice.181  

In view of detached legal statements as a special, simulated kind of internal statement,182 

the relevance of national courts’ real psychological attitudes towards EU law becomes obscure. 

Consider a Eurosceptic national judge who considers himself bound by whatever national legal 
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rule obliges him to apply EU norms and give precedence to them, and so on.183 He does not 

believe in the autonomy thesis, but this does not necessarily mean that he would refer to the 

national rule of recognition every time he applies an EU norm. Such judgments, while not 

psychologically committed statements of EU law, would still count as simulated commitments 

to EU law. Accordingly, a demystified image of the internal point of view entails that 

application of EU law by national courts presupposes simply two rules of recognition at the 

same time: that of the Member State and that of the EU.  

Would it suffice for national courts to adopt a detached view of the autonomy thesis? That 

can only be denied, it seems, at the cost of undermining the concept of the internal point of 

view as such. Raz and others emphasized the prevalence of detached legal systems precisely 

to account for the fact that there is no reason that legal officials should actually believe in the 

moral correctness of their legal judgments. There could be many reasons why judges apply the 

law. For all we know, ‘judges may apply the law simply in order to pick up their paychecks’.184 

What joins them together, however, is that in applying the law, they are playing the legal game. 

It is immaterial to the autonomy and legality of EU law whether national courts consider their 

practice of applying EU law and recognizing its supremacy warranted by reference to EU law’s 

autonomy or to their domestic constitutional commitments, simply because judges’ 

motivational reasons to apply the law are irrelevant to the latter’s existence in general. 

Hart was perhaps most accurate when he casually remarked that the legal system is constituted 

by acts of recognition, abstracting from the beliefs of legal officials. Accordingly, the 

widespread and persistent application of EU law – and the setting aside of conflicting national 

law – at national level casts doubt on skepticism about the autonomy thesis. Adding 

requirements for the degree or reality of commitment on part of the national courts seems to 

come at the cost of undermining the concept of the internal point of view as such. 

Minimalism about the actual commitments of national courts in their ‘acts of recognizing 

EU law’ not only seems conceptually sound, it also invites EU legal theory to remain in touch 

with pragmatism and common sense. Discussions about the existence of an EU legal system – 

																																																								
183 In fact, I encountered such a judge when researching the background story of the Zhu and Chen case (Kunqian 

Catherine Zhu and Man Lavette Chen v Secretary of State for the Home Department, C-200/02, EU:C:2004:639). 

This case was referred to the ECJ by Adjudicator Michael Shrimpton notwithstanding his radically Eurosceptic 

beliefs. See ‘Breaking Chinese Law – Making European One: The Story of Chen, Or: Two Winners, Two Losers, 

Two Truths’, Chapter 8. 
184 S.J. Shapiro, ‘The Bad Man and the Internal Point of View’ in S.J. Burton (ed.), The Path of the Law and its 

Influence: The Legacy of Oliver Wendell Holmes, Jr. (Cambridge University Press 2000) 197, 202. 



and skepticism in applying the predicate ‘EU legal officials’ to national courts – may simply 

be misconceived in light of the overall success of the application of EU law within the Member 

States. There is an analogy to this in G.E. Moore’s appeal to common sense when responding 

to radical skepticism about the existence of the external world. Moore claimed to be easily able 

to prove the existence of the external world:  

 

‘How? By holding up my two hands, and saying, as I make a certain gesture with the right 

hand, “Here is one hand”, and adding, as I make a certain gesture with the left, “and here 

is another” [...] How absurd it would be to suggest that I did not know it, but only believed 

it, and that perhaps it was not the case!’.185 

 

Could we not say that the existence and effectiveness of the EU legal system can simply be 

taken for granted? The EU legal system has been maintained, acknowledged and applied for 

decades by national courts, as well as by national authorities and governments. Nevertheless, 

the paradoxical perspectivism of national and EU courts towards the validity of EU law leads 

theorists like Giudice to reject of the concept of legal system.186 His conclusion that rival 

supremacy claims warrant suspension of ‘belief in the truth of the respective self-

understandings of the ECJ and member-state courts’,187 seems be founded on an unnecessary 

idealization of the concept of a legal system: uniformity among legal officials as to their reasons 

for committing to the internal point of view. Removing this assumption, congruent with post-

Hartian theories of law, rescues the concept of a legal system and its other explanatory 

virtues.188 

Concluding his treatment of the ironic nature of law, Somek notes that:  
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‘it is entirely plausible to assume that legal systems can exist even if everyone participating 

in their reproduction is making [detached legal statements]. All that is required are 

conventions governing their use’.189 

 

Perhaps that is the irony of the EU legal system: even if no one – or hardly anyone except from 

the ECJ – actually believed in the correctness and normative force of the autonomy thesis, the 

latter would still be true as long the national courts actually applied EU norms. Regardless of 

their actual psychological attitudes, national courts are surely playing the game of EU law.190 

This does not mean that they are not national legal officials when they apply EU law. In 

applying EU law, they are simply both. 

 

VII. Conclusion 
 

Among the numerous normative systems upheld, communities are governed by legal systems 

when a certain subset of their members recognize a normative system comprising both primary 

norms and secondary rules concerning the identification, change and adjudication of primary 

norms. Not only is this Hartian perspective on legal systems unrivalled in its explanatory power 

for domestic legal systems, it also elucidates the nature of EU law and explains why we should 

be comfortable in recognizing its legality, even though this does not mean that we should 

normatively endorse it.191  

The effectiveness and legality of the EU legal system are intrinsically connected. There 

would be no EU legal system if no one applied it. Equally, there would be no EU legal system 

if no one outside of Kirchberg recognized it as such. Finally, depending on one’s optimism 

about the legality of international law,192 there might not even be an EU legal system if it did 

																																																								
189 Somek, The Legal Relation (n. 179) 77. 
190 In Somek’s terminology, they might be ‘play-acting’ (ibid. 69–72). On the analogy between law and games, 

see e.g. Raz, Practical Reason and Norms (n. 133); Marmor, ‘How Law Is Like Chess’ (n. 110). 
191 Spiermann, ‘The Other Side of the Story’ (n. 110); Somek, ‘Inexplicable Law: Legality’s Adventure in Europe’ 

in N. Stehr and B. Weiler (eds.), Who Owns Knowledge? Knowledge and the Law (Routledge 2017). 
192 Contrary to e.g. J. Austin, The Province of Jurisprudence Determined [1832] (Hackett Publishing 1998) 127, 

142, 201, Hart was not a radical skeptic about the legality of international law. As ch. 10 of Hart, The Concept of 

Law (n. 12) shows, Hart believed international law was ‘law’ even if it is not a legal system. Even so, some 

disagree with his disqualification of international law as a legal system, e.g. J. Waldron, ‘Hart and the Principles 

of Legality’ in M.H. Kramer et al. (eds.), The Legacy of H.L.A. Hart (Oxford University Press 2008); and M. 



not speak directly to the administrative and judicial authorities of the Member States, to 

designate them as EU legal officials. 

In contrast to the efficacy–legality nexus, the role of autonomy is less pragmatic and points 

at the symbolism inherent to EU law and to legal systems in general. The ECJ created the EU 

legal system and its rule of recognition by proclaiming it, and expressing its full moral 

endorsement of it. The Court’s creation of the internal point of view for itself goes hand-in-

hand with its invitation to the national courts to join in. Once we recognize the autonomy thesis 

as an internal recognitational statement which purports to achieve the national courts of the 

Member States’ uptake, we can ditch confused talk about the ‘incorporation’ of EU law into 

national legal systems and Kelsenian conundrums of normative hierarchy between legal 

systems. Were the EU legal system able to read Hart’s The Concept of Law, it would likely 

recognize itself. 

Skeptics about the autonomy of the EU legal system fail to find support for their skepticism 

in contemporary legal theory about the anatomy of a legal system. Their last resort is the 

perspectivism of national courts and national legal systems. But casting doubt on the autonomy 

of EU law by reference to such perspectivism misses the point of what it means for a legal 

system to exist, and relies on an unwarranted idealization of the internal point of view. The EU 

legal system has been maintained, acknowledged and applied for decades by national courts, 

as well as national authorities and governments. This bare efficacy is sufficient to protect the 

legality of EU law and the autonomy of its rule of recognition from desuetude.193 While there 

is no reason for legal officials to express anything more than a detached statement about the 

normativity of EU law, observers of the EU legal system in action are best advised to believe 

in its legality and autonomy.

																																																								
Payandeh, ‘The Concept of International Law in the Jurisprudence of H.L.A. Hart’ (2010) 21 European Journal 

of International Law 967.  
193 Kelsen, General Theory (n. 61) 119. 





 

PART II: AUTONOMY AND LEGALITY IN 

SUBSTANTIVE LAW





4. Interpreting the EU Internal Market 
 

A shorter version of this chapter has been previously published in The Internal Market and 

the Future of European Integration: Essays in Honour of Laurence W. Gormley (Fabian 

Amtenbrink et al. (eds.), Cambridge University Press 2019).  

 

I’m forever blowing bubbles 

Pretty bubbles in the air 

They fly so high 

Nearly reach the sky 

Then like my dreams 

They fade and die.1 

 

I. Searching for Reasonableness in the Autonomous Legal System 
 

What does it mean to interpret the free movement of goods, persons, services or capital under 

EU law reasonably? For all doctrinal attempts to find a grand unified theory of EU internal 

market law, deducing ever more principles from the expanding body of case law,2 the European 

Court of Justice (ECJ) has never succumbed to calls for settling these questions once and for 

all, stoically persisting in pragmatism and judicial minimalism.3 Taking a bird’s eye 

perspective, perhaps the case law can be roughly summarised as follows.4 First, reasonable 

																																																								
1 Jaan Kenbrovin, I’m Forever Blowing Bubbles (1918). 
2 S. Enchelmaier, ‘Four Freedoms, Ever More Principles?’ (2016) 36 Oxford Journal of Legal Studies 192; R. 

Schütze, ‘Of Types and Tests: Towards a Unitary Doctrinal Framework for Article 34 TFEU?’ (2016) 41 

European Law Review 826. 
3 On judicial minimalism, see C.R. Sunstein, One Case at a Time: Judicial Minimalism on the Supreme Court 

(Harvard University Press 2001). 
4 Compare the commonly cited (satirical) restatement of the US law of interstate commerce: ‘Although the power 

of the Federal Government over interstate commerce is plenary, the states may regulate commerce some, but not 

too much. If a state attempts to regulate commerce too much such regulation will be unconstitutional. Caveat: 

This Restatement is not intended to express any opinion as to how much regulation is too much’, (1932) 1 Harvard 

Law Revue 5, 11-12, quoted in W. Lockhart, Y. Kamisar and J. Choper, Constitutional Law: Cases and Materials, 

4th edn (West 1975) 349.  



measures of the Member States are compatible with EU internal market law.5 Second, direct 

and indirect discrimination is usually unreasonable.6 Third, truly non-discriminatory barriers 

to free movement are usually reasonable,7 but sometimes they are not.8 Fourth, what is 

‘reasonable’ and ‘unreasonable’ is ultimately for the Court to decide. What about 

proportionality, one might ask; surely it takes centre stage in internal market adjudication?9 

Yes and no. Obviously, most hard cases are settled at the justification stage.10 On the other 

hand, what is suitable, necessary and proportionate is again a function of reasonableness. ‘How 

suitable’ and ‘how necessary’ a measure ought to be in order to meet the required standard of 

proof are questions that the proportionality principle itself cannot possibly answer.11  

This perspective on EU internal market law puts the latter in a rather difficult position in 

view of determinacy and predictability of legal prescriptions as part of ‘law’s own virtue’.12 

As we have learned from the brilliant work of Joseph Hutchinson,13 Jerome Frank,14 Felix 

																																																								
5 Procureur du Roi v Benoît and Gustave Dassonville, 8/74, EU:C:1974:82, para. 6. 
6 For notable exceptions, see e.g. Commission of the European Communities v Kingdom of Belgium, C-2/90, 

EU:C:1992:310; and Marc Michel Josemans v Burgemeester van Maastricht, C-137/09, EU:C:2010:774, para. 

84. 
7 Either because they fall outside the scope of free movement law (e.g. Criminal proceedings against Bernard 

Keck and Daniel Mithouard, C-267/91 and C-268/91, EU:C:1993:905, paras. 15–16; Mobistar SA v Commune de 

Fléron and Belgacom Mobile SA v Commune de Schaerbeek, C-544/03 and C-545/03, EU:C:2005:518, paras. 29–

31) or because they are justified (e.g. Alpine Investments BV v Minister van Financiën, C-384/93, EU:C:1995:126, 

paras. 51–56). 
8 E.g. Union royale belge des sociétés de football association ASBL v Jean-Marc Bosman, Royal club liégeois SA 

v Jean-Marc Bosman and others and Union des associations européennes de football (UEFA) v Jean-Marc 

Bosman, C-415/93, EU:C:1995:463; Commission of the European Communities v Kingdom of the Netherlands, 

C-282/04 and C-283/04, EU:C:2006:608 (among numerous other ‘Golden Shares’ judgments). 
9 B. van Leeuwen, ‘Rethinking the Structure of Free Movement Law: The Centralisation of Proportionality in the 

Internal Market’ (2017) 10 European Journal of Legal Studies 235. 
10 Ibid. 
11 G. Lübbe-Wolff, ‘The Principle of Proportionality in the Case-law of the German Federal Constitutional Court’ 

(2014) 34 Human Rights Law Journal 12, 17: ‘the three-level-structure of the proportionality test […] is just a 

rationalising heuristic tool identifying elements of any intuitive judgment of practical rationality’. See also A. 

Barak, Proportionality: Constitutional Rights and Their Limitations (Cambridge University Press 2012) 371–378. 
12 J. Raz, ‘Law’s Own Virtue’ (2019) 39 Oxford Journal of Legal Studies 1, on the rule of law as a content-

independent virtue of law related to ‘its mode of generation and application’. 
13 E.g. J.C. Hutchinson, ‘The Judgment Intuitive: The Function of the “Hunch” in Judicial Decision’ (1929) 14 

Cornell Law Quarterly 274. 
14 E.g. J. Frank, Law and the Modern Mind (Transaction Publishers 2009 [1930]). 



Cohen,15 Karl Llewellyn16 and other jurists associated with the American legal realist 

movement, judges are likely to be influenced considerably more by social and political factors 

than by rules and precedents.17 The realists’ analysis of the underdetermination of judicial 

outcomes by pre-existing rules – and consequently, the role of extra-legal factors – applies with 

particular force to fields of law where principles, standards and loosely formulated rules reign. 

These would include, ostensibly at least, EU internal market law. But perhaps all is not lost, 

and there is more to say about the specific meaning of reasonableness in EU internal market 

law. 

If reasonableness is central to EU internal market law, the Court’s seminal Dassonville 

judgment seems to contain right about everything one needs to know.18 On the one hand, ‘all 

trading rules enacted by Member States which are capable of hindering, directly or indirectly, 

actually or potentially, intra-Community trade are to be considered as measures having an 

effect equivalent to quantitative restrictions’.19 In the absence of EU harmonisation, however, 

Member States may adopt measures ‘subject to the condition that these measures should be 

reasonable and that the means of proof required should not act as a hindrance to trade between 

Member States and should, in consequence, be accessible to all Community nationals’.20 

Obviously such measures should not amount to arbitrary discrimination or disguised trade 

barriers.21 That would be unreasonable, after all. 

																																																								
15 E.g. F. Cohen, ‘Transcendental Nonsense and the Functional Approach’ (1935) 35 Columbia Law Review 809. 
16 E.g. K.N. Llewellyn, The Bramble Bush (Oxford University Press 2008 [1930]); and The Common Law 

Tradition: Deciding Appeals (Little Brown & Co. 1960). 
17 As is now commonly recognised, ‘the American realists’ in fact included a variety of scholars holding diverging 

views on many issues. On American legal realism generally, see e.g. W. Twining, Karl Llewellyn and the Realist 

Movement (Cambridge University Press 2012); and H. Dagan, ‘The Real Legacy of American Legal Realism’ 

(2018) 38 Oxford Journal of Legal Studies 123. 
18 Perhaps only adding mutual recognition as icing on the cake in Rewe-Zentrale v Bundesmonopolverwaltung für 

Branntwein, C-120/78, EU:C:1979:42 (Cassis de Dijon): L.W. Gormley, ‘Free Movement of Goods and Their 

Use – What Is the Use of It? (2010) 33 Fordham International Law Journal 1589, 1627. 
19 Dassonville, 8/74, EU:C:1974:82, para. 5. 
20 Dassonville, 8/74, EU:C:1974:82, para. 6. 
21 Dassonville, 8/74, EU:C:1974:82, para. 7. 



All loud and clear: the rules of EU internal market law apply as ‘rules of reason’.22 

However, since reasonableness is in the eye of the beholder,23 and it is unclear what a 

‘reasonable’ approach to the legal rules entails,24 the guiding function of EU law would benefit 

																																																								
22 P. VerLoren van Themaat and L.W. Gormley, ‘Prohibiting Restriction of Free Trade within the Community: 

Articles 30–36 of the EEC Treaty’ (1981) 3 Northwestern Journal of International Law & Business 577; and R. 

Barents, ‘New Developments in Measures Having Equivalent Effect’ (1981) 18 Common Market Law Review 

271. Today, most scholarship no longer uses the term ‘rule of reason’ in the context of EU internal market law, 

for it causes confusion with the ‘rule of reason’ in US antitrust law. The latter has an entire life of its own, even 

though the initial rationale for introducing it is quite similar to the one for interpreting the Dassonville rule 

reasonably, i.e. to avoid that a a-contextual and literal application of the rule leads to absurd outcomes. See n. 24 

below; and see further Section III below. 
23 In Stone’s words, a ‘category of illusory reference’: J. Stone, Legal System and Lawyers’ Reasoning (Stanford 

University Press 1968) 263; N. MacCormick, Rhetoric and the Rule of Law: A Theory of Legal Reasoning (Oxford 

University Press 2005) 165. This is perhaps most clearly illustrated by the amusingly tautological definitions of 

the substantive standard for Wednesbury unreasonableness, including ‘so unreasonable that no reasonable 

authority could ever have come to it’ (Associated Provincial Picture Houses Ltd v Wednesbury Corporation 

[1948] 1 KB 223, 233–234 (Lord Greene)); ‘within the range of responses which a reasonable decision-maker 

might have made in the circumstances’ (Gokool v Permanent Secretary for the Ministry of Health and Quality of 

Life [2009] UKPC 54, para. 18). 
24 One may draw a comparison with the rule of reason in US antitrust law. Introduced in Standard Oil Co. v United 

States, 221 US 502 (1911), the rule of reason indicates that section 1 of the Sherman Act cannot possibly prohibit 

all restraints of trade or commerce, even though section 1 of the Sherman Act prohibits precisely that. Earlier, 

Justice White had already pointed out that a literal interpretation of the Sherman Act would entail prohibition of 

all business agreements (United States v Trans-Missouri Freight Association 166 US 290, 343–374 (1897) (White, 

J., dissenting)). However, what it means to apply section 1 reasonably is far from clear. It is usually colloquially 

observed that the rule of reason requires ‘balancing pro-competitive and anti-competitive effects’, but in practice 

actual balancing of pro- and anti-competitive effects takes place in only 2–4 % of rule of reason cases (M.A. 

Carrier, ‘The Real Rule of Reason: Bridging the Disconnect’ [1999] Brigham Young University Law Review 1265, 

1364; M.A. Carrier, ‘The Rule of Reason: An Empirical Update for the 21st Century’ (2009) 16 George Mason 

Law Review 827, 834–835). See also S. Hemphill, ‘Less Restrictive Alternatives in Antitrust Law’ (2016) 116 

Columbia Law Review 927. Accordingly, while the rule of reason requires in any case that the plaintiff must prove 

market power and anti-competitive conduct, its operation varies considerably depending on the circumstances. In 

Ohio v American Express Co., 585 US __ (2018), for example, the majority opinion of Justice Thomas and the 

dissenting opinion of Justice Breyer disagree fundamentally about the requirements of the rule of reason as applied 

to multisided transaction platforms (see to this extent e.g. H. Hovenkamp, ‘Platforms and the Rule of Reason: The 

American Express Case’ (2019) Faculty Scholarship at Penn Law 2058. See generally H. Hovenkamp, ‘The Rule 

of Reason’ (2018) Florida Law Review 81. A related debate in EU competition law centres on questions related 

to the evidential burden of proof and the balancing of positive and negative effects on competition under Art. 

101(1) TFEU under the ‘workable competition’ objective of EU competition law and the so-called ‘ancillary 



from some further clarification. At the same time, the EU legal system’s relative youth entails 

that the substantive content of EU law is at an early stage of development, and the meaning of 

autonomous EU concepts is only developing as appropriate cases arise.25 Consequently, it is 

up to the ECJ to exercise good judgement in individual judgments.  

This chapter asks one simple question: where should we locate the meaning of 

‘reasonableness’ in the EU law on free movement? The subsequent four sections will focus on 

four possible sources of reasonableness: the notion of ‘regulatory autonomy’ (II), the definition 

of a trade barrier (III), the burden and standard of proof (IV) and the notion of ‘holistic 

interpretation’ (V). While I shall certainly not claim that these four options are exhaustive, they 

do provide, in my view, the most important interpretive sources of a ‘reasonable’ interpretation 

to EU internal market law. In this chapter, I will mainly refer to the case law on the free 

movement of goods, although most of the topics concerned apply equally to the other 

fundamental freedoms.  

 

II. The Autonomy of EU Law and the Mythology of Regulatory Autonomy 
 

EU law is, or at least claims to be, an autonomous legal system.26 The formal autonomy, i.e. 

self-referentiality, of the EU legal system implies that its legal norms are given autonomous 

meanings and its proper interpretation cannot be normatively inferred from extra-legal 

sources.27 Nonetheless, the proper scope of the free movement provisions is often conceived 

as a matter of balancing the effectiveness of the EU internal market against the Member States’ 

regulatory autonomy. By regulatory autonomy, I refer to the idea that there is a core of Member 

State regulatory competence which is beyond the legitimate scope of the free movement 

provisions of EU internal market law. Regulatory autonomy is then perceived as an outer limit 

to a purposivist and effects-based interpretation of EU internal market law focused on 

																																																								
restraints doctrine’. I leave this issue aside here, see for an overview and analysis: I. Lianos and V. Korah with P. 

Siciliani, Competition Law: Analysis, Cases, & Materials (Oxford University Press 2019) 588–617. 
25 For a very critical analysis of the ECJ’s jurisprudence, see A. Somek, ‘Is Legality a Principle of EU Law?’ in 

S. Vogenauer and S. Weatherill (eds.), General Principles of Law: European and Comparative Perspectives (Hart 

Publishing 2017), arguing that EU law fails to live up to the ideal of Fullerian legality because EU law is only 

known by the ECJ’s decision. 
26 See ‘Why EU Law Claims Supremacy’, Chapter 2; and ‘Legality and Autonomy of EU Law: You’d Better 

Believe It’, Chapter 3. 
27 See ‘Introduction’, Chapter 1; and ‘Why EU Law Claims Supremacy’, Chapter 2. 



removing trade barriers. However, this juxtaposition of ensuring the effectiveness of EU 

internal market law and respecting regulatory autonomy is beguiling but misleading, because 

it fails to recognise that the interpretation of EU internal market law is an internal, interpretive 

question of EU law itself. There can be no such thing as regulatory autonomy of the Member 

States. 

While legal systems are not cognitively closed to their environments, and have to interact 

continuously with extra-legal informants, they do have a formal autonomy which is manifested 

by their claims of supremacy and authority. In a series of articles and books which have 

transformed legal philosophy, Joseph Raz has argued that there is a conceptual connection 

between law and authority: we cannot understand the concept of law without the notion that 

law necessarily claims a comprehensive, legitimate authority to regulate human behaviour.28 

Legal norms claim to provide reasons for action while also providing exclusionary reasons for 

disregarding other reasons against this action (for instance moral reasons that run counter to 

what the law requires).29 Law consequently distinguishes itself from other normative systems 

by the fact that its exclusionary scope is comprehensive and unspecified.30 While legal systems 

clearly have jurisdictional boundaries (geographical, personal, and/or in the case of the EU 

legal system also, substantive), within its defined31 jurisdiction, any legal system will deny the 

normative relevance of other normative systems.32 Hence, in the context of hard cases 

																																																								
28 See e.g., J. Raz, The Authority of Law (Clarendon Press 1979); J. Raz, The Morality of Freedom (Clarendon 

Press 1986); J. Raz, ‘Authority, Law, and Morality’ in Ethics in the Public Domain: Essays in the Morality of 

Law and Politics (Clarendon Press 1995). See also e.g. S.J. Shapiro, ‘Authority’ in J.L. Coleman, K.E. Himma 

and S.J. Shapiro (eds.), The Oxford Handbook of Jurisprudence and Philosophy of Law (Oxford University Press 

2004); L. Green, The Authority of the State (Oxford University Press 1988), chs. 2, 8 and 9; B. van der Vossen, 

‘Assessing Law’s Claim to Authority’ (2011) 31 Oxford Journal of Legal Studies 481. 
29 J. Raz, Practical Reason and Norms (Clarendon Press 1975), chs. 1 and 2 (referring to norms that provide both 

first-order and second-order reasons as ‘mandatory norms’) and Raz, The Authority of Law (n. 28) 17ff. (referring 

to the reasons which these norms provide as ‘protected reasons’). 
30 T.A.O. Endicott, ‘Interpretation, Jurisdiction, and the Authority of Law’ (2007) 6 APA Newsletter 14. 
31 The scope of this defined jurisdiction is usually not proclaimed by the legal system itself; generally legal systems 

deny principally set limits to the scope of their jurisdiction (cf. Sir Ivor Jenning’s claim that the UK Parliament 

can theoretically legislate to ban smoking on the streets of Paris). This is what makes the claims of law 

comprehensive and unspecified. The actual limits to the jurisdiction of legal systems are mainly a function of its 

social effectiveness. 
32 Raz, Practical Reason and Norms (n. 29) 150–151. In this respect, the EU legal system is no different 

conceptually from any other (national) legal system. See ‘Why EU Law Claims Supremacy’, Chapter 2. 



regarding the interpretation of the free movement provisions, EU (internal market) law decides 

for itself what is reasonable and what is not. Regulatory autonomy, then, is an unworkable 

starting point for analysis because it presumes that there is a certain sphere of Member State 

competence which EU internal market law could never penetrate. Even if EU law were to 

employ the vocabulary of ‘regulatory autonomy’ in relation to a reasonable interpretation of, 

say, Article 34 TFEU (which, to the best of my knowledge, it never does), this would still be 

an internal statement of EU law, not a description of the inter-systemic relationship between 

the EU legal system and the national legal system(s).33 

Beyond the ivory tower of legal theory, the impossibility of regulatory autonomy as a 

source of reasonableness is clearly supported by the ECJ’s case law as well. The Court has 

persistently made clear that there is no core of Member State competences or policy fields 

which are immune to the scope of EU internal market law.34 Member States ought to comply 

with EU law even when they are exercising their retained powers, such as direct taxation or 

healthcare regulation.35 To what extent EU law nonetheless applies a marginal standard of 

proportionality review or otherwise defers to the Member States, is again up for the ECJ to 

decide.36 

Accordingly, the question of how the norms of EU internal market law should be 

interpreted is an interpretive question. This overarching interpretive question can be divided 

into a plethora of sub-questions pertaining to the concept and objectives of European 

																																																								
33 See similarly, on the fact that Art. 4(2) TEU cannot possibly provide a limit to the supremacy of EU law, ‘Why 

EU Law Claims Supremacy’, Chapter 2. 
34 See also K. Lenaerts, ‘Constitutionalism and the Many Faces of Federalism’ (1990) 38 American Journal of 

Comparative Law 205; L. Azoulai, ‘The “Retained Powers” Formula in the Case Law of the European Court of 

Justice: EU Law as Total Law?’ (2011) 4 European Journal of Legal Studies 192. 
35 See e.g., as to education, Rhiannon Morgan v Bezirksregierung Köln and Iris Bucher v Landrat des Kreises 

Düren, C-11/06 and C-12/06, EU:C:2007:626, para. 24; as to direct taxation, Finanzamt Köln-Altstadt v Roland 

Schumacker, C-279/93, EU:C:1995:31, para. 21; as to social security, Duphar BV and Others v Kingdom of the 

Netherlands, 238/82, EU:C:1984:45, para. 16; as to nationality, Janko Rottmann v Freistaat Bayern, C-135/08, 

EU:C:2010:104, para. 45. See also ‘Why EU Law Claims Supremacy’, Chapter 2. 
36 For a lenient application of the proportionality test, see e.g. Omega Spielhallen- und Automatenaufstellungs-

GmbH v Oberbürgermeisterin der Bundesstadt Bonn, C-36/02, EU:C:2004:614. For an analysis of varying 

intensity of review in the free movement of services case law, see e.g. F. de Witte, ‘The Constitutional Quality of 

the Free Movement Provisions: Looking for Context in the Case Law on Article 56 TFEU’ (2107) 42 European 

Law Review 313.  



integration,37 the degree of deference towards the Member States, taking into account that the 

internal market is a shared competence,38 and the definition of a trade barrier,39 to name just a 

few. All such considerations, however, are internal to the normativity of EU law itself. In fact, 

to argue that the effectiveness of the internal market law should be balanced against some 

notion of regulatory autonomy implies a rather impoverished conception of the internal market 

and European integration more broadly. Does one really want to argue that considerations such 

as margin of appreciation, deference and national constitutional identity have no role in the 

normativity of EU internal market law itself? 

The value of regulatory freedom certainly has an important place in EU internal market 

law. Not as a counterweight against the pursuit of effectiveness of the EU internal market, but 

as an intrinsic part of the meaning40 of the EU internal market. Considerations related to the 

value of regulatory freedom are ‘higher-order’ interpretive norms which justify the 

interpreter’s choice for certain ‘lower-order’ interpretive norms, such as a more purpose-driven 

or textual-driven interpretive methodology.41 For the same reason, the value of regulatory 

freedom cannot be juxtaposed with the effet utile of the fundamental freedoms. Effectiveness-

based arguments are interpretive norms based on some presumed conception of the objectives 

of the internal market as manifested in higher-order interpretive norms. In other words, 

questions of effectiveness follow questions about the degree of regulatory freedom, not the 

other way around. Any conception of the degree of regulatory freedom granted to the Member 

States is inherently part of these objectives and consequently the conception of the EU internal 

market itself.42 This conception then has repercussions for the meaning of reasonableness in 

																																																								
37 See also I. Lianos, ‘Updating the EU Internal Market Concept’ in F. Amtenbrink et al. (eds.), The Internal 

Market and the Future of European Integration (Cambridge University Press 2019). 
38 See also E. Spaventa, ‘Drinking Away Our Sorrows? Regulatory Conundrums After Scotch Whisky’ in 

Amtenbrink et al. (eds.), The Internal Market (n. 37). 
39 See also S. Weatherill, ‘Surrendering the Right to Regulate’ in Amtenbrink et al. (eds.), The Internal Market 

(n. 37). 
40 By ‘meaning’, I loosely refer to the object or ‘referent’ of an interpretation of a concept, following R.H. Fallon, 

‘The Meaning of Legal “Meaning” and its Implications for Theories of Legal Interpretation’ (2015) 82 University 

of Chicago Law Review 1235.  
41 S. Brewer, ‘Figuring the Law: Holism and Tropological Inference in Legal Interpretation’ (1988) 97 Yale Law 

Journal 823, 832–836. 
42 See e.g. I. Lianos and D. Gerard, ‘Shifting Narratives in European Economic Integration: Trade in Services, 

Pluralism and Trust’ in I. Lianos and O. Odudu (eds.), Regulating Trade in Services in the EU and the WTO: 



free movement law and implicated questions such as ‘what counts as a trade barrier’ and ‘when 

are trade barriers justified’.43  

More than twenty years ago, Judge Kakouris surgically demolished the myth that the 

Member States possessed a ‘procedural autonomy’ for similar reasons as the ones described 

above.44 The myth of regulatory autonomy has proved more resilient, but it is equally in need 

of abandonment. It obscures by suggesting that there is some realm of Member State action 

into which the EU internal market provisions cannot penetrate, and it unjustifiably simplifies 

by reducing the meaning of the EU internal market to that of a deregulatory vehicle. 

Abandoning the myth of regulatory autonomy does not provide us with any direct answers as 

to how to interpret the EU internal market; but at least we establish that the questions 

surrounding the scope of EU internal market law are primarily hermeneutical questions, not 

‘constitutional’ or ‘federal’ ones.45  

In light of the fact that questions surrounding the reasonable application of the free 

movement provisions are inherent to EU law itself as an autonomous system of norms, the 

meaning of reasonableness should be located in the proper interpretation of free movement 

law. The substantive test for identifying prima facie prohibited obstacles to trade will be our 

first and foremost candidate, before moving towards the burden and standard of proof (section 

IV) and holistic interpretation (V). 

 

III. A Rule in Search of its Meaning 
 

																																																								
Trust, Distrust and Economic Integration (Cambridge University Press 2012), proposing a rather different 

conception of EU economic integration which focuses on trust-building among Member States. 
43 Ibid; I. Lianos, ‘Shifting Narratives in the European Internal Market: Efficient Restrictions of Trade and the 

Nature of “Economic” Integration’ (2010) 21 European Business Law Review 705. 
44 C.N. Kakouris, ‘Do the Member States Possess Judicial Procedural “Autonomy”?’ (1997) 34 Common Market 

Law Review 1389. See also M. Bobek, ‘Why There Is No Principle of “Procedural Autonomy” of the Member 

States’ in B. de Witte and H.-W. Micklitz (eds.), The European Court of Justice and the Autonomy of the Member 

States (Intersentia 2012). On the role of procedural rules of Member States in relation to direct effect and 

autonomy, see ‘Legality and Autonomy of EU Law: You’d Better Believe It’, Chapter 3. 
45 Of course, the hermeneutics of EU internal market law has direct repercussions on the EU’s constitutional and 

federal structure. See also R. Schütze, From International to Federal Market: The Changing Structure of 

European Law (Oxford University Press 2017); and Lianos, ‘Shifting Narratives’ (n. 43).  



Most of the questions surrounding the substantive test of the free movement provisions centre 

on the proper interpretation of the Dassonville and can be reduced to the seminal question with 

which Advocate General Tesauro opened his Opinion in the Hünermund case: 

 

‘Is Article 30 of the Treaty a provision intended to liberalize intra-Community trade or is 

it intended more generally to encourage the unhindered pursuit of commerce in individual 

Member States?’46 

 

This question centres both on the interpretation of Article 34 TFEU (and by extension, the other 

fundamental freedoms)47 and the meaning of the Dassonville – a logical consequence of the 

fact that the judgment clarified some interpretive questions, but in doing so created many new 

ones.  For a starter, we may ask the question what kind of norm did Dassonville introduce in 

the first place. Paragraph 5 is frequently referred to as the Dassonville principle48 or the 

Dassonville formula,49 but its logical structure is perhaps better described as a rule.50 Reference 

to the possibility for Member States to take ‘reasonable’ measures in paragraph 6, in turn, 

moves the legal test towards what is typically called a ‘standard’.51 This is common for rules 

in general, which tend to converge with standards.52  

																																																								
46 Opinion of AG Tesauro in Ruth Hünermund and Others v Landesapothekerkammer Baden-Württemberg, C-

292/92, EU:C:1993:863, para. 1. 
47 Similar deliberations can be found in e.g. the Opinion of AG Tizzano in CaixaBank France v Ministère de 

l’Économie, des Finances et de l’Industrie, C-442/02, EU:C:2004:187, paras. 58–62, concerning the freedom of 

establishment (Art. 49 TFEU). 
48 L.W. Gormley, ‘Inconsistencies and Misconceptions in the Free Movement of Goods’ (2015) 40 European Law 

Review 925, 926. 
49 E.g. S. Weatherill, The Internal Market as a Legal Concept (Oxford University Press 2017) 52. 
50 If one believes in the distinction between rules and principles, of course. Compare e.g. R. Dworkin, ‘The Model 

of Rules’ (1967) 35 University of Chicago Law Review 25, and R. Alexy, A Theory of Constitutional Rights 

(Oxford University Press 2002), 44–48 (both distinguishing categorically between rules and principles), with J. 

Raz, ‘Legal Principles and the Limits of Law’ (1972) 81 Yale Law Journal 823, and F. Schauer, ‘Prescriptions in 

Three Dimensions’ (1997) 82 Iowa Law Review 914) (both arguing that the distinction between rules and 

principles is a sliding scale, indicating degree of generality. 
51 W. Wils, ‘The Search for the Rule in Art. 30 EEC: Much Ado About Nothing?’ (1993) European Law Review 

475 argued that Dassonville operates more as a ‘standard’ than as a ‘rule’. Whether the distinction between rules 

and standards is a helpful one is contested (see e.g. the next footnote). 
52 F. Schauer, ‘The Convergence of Rules and Standards’ [2003] New Zealand Law Review 303) argues that 

adaptive behaviour on part of courts and other institutions tends to push all rules towards standards and vice versa 



One may ask the question whether Dassonville’s paragraph 6 would not suffice to 

counter the overinclusiveness of paragraph 5: ‘whatever may affect trade between Member 

States is prohibited, unless it is reasonable’. If this is a rule at all, however, which can be 

seriously questioned,53 it produces hardly any guidance or certainty as to what national 

measures are prohibited. In subsequent cases, however, starting with Cassis de Dijon, 

Dassonville’s openness was reduced by means of a clear choice for the distribution of the 

burden of proof: the rule of reason does not amount to the rule becoming a standard, but entails 

that violations of the basic rule can be justified by unwritten justifications adding to those 

already present in the Treaty.54 By subjecting indistinctly applicable product requirements to 

Article 34 TFEU, fully in line with a strict application of the Dassonville rule, the Court 

protected its prerogative to decide on the reasonableness of national measures, adding the 

obligation for the Member State to prove it and connecting the risk of false positives to the 

standard of proof for justifications.55  

With the benefit of adding clarity to the basic rule governing Article 34 TFEU and the 

manner in which ‘reasonable’ measures should reveal themselves (i.e. by demonstration on 

part of the Member State), Cassis de Dijon paved the way for Advocate General Tesauro’s 

																																																								
This is clearly visible for example in the development of section 1 of the Sherman Act, which reads as a rule, but 

has subsequently moved towards a standard through the ‘rule of reason’. In turn, the subsequent development of 

the rule of reason in US antitrust resulted in the introduction of more specific rules, e.g. regarding the burden and 

standard of proof. One of the key reasons for this convergence is that in spite of their potentially numerous virtues, 

rules can be awkward. They constrain decision-makers by substituting an all-things-considered judgment about 

what is the best decision in this case for a reduction of the possible factors that can be taken into account. See to 

this end, e.g. F. Schauer, ‘Formalism’ (1988) 97 Yale Law Journal 509; and F. Schauer, Thinking Like a Lawyer: 

A New Introduction to Legal Reasoning (Harvard University Press 2012) 29–35. Hence, rule-based decision-

making intrinsically produces false positive and false negative outcomes. The breadth of the Dassonville rule – 

‘an all-out rallying cry against the ethos of protectionism’ (J.H.H. Weiler, ‘The Constitution of the Common 

Market Place: Text and Context in the Evolution of the Free Movement of Goods’ in P. Craig and G. de Búrca 

(eds), The Evolution of EU Law (Oxford University Press 1999) 362) – inevitably would create false positive 

outcomes in future cases, creating incentives for a standard-based approach. 
53 It seems that this would be a rule which hardly functions as one, since decision-making choice for the Court is 

not limited at all except by categorically prohibiting ‘unreasonable’ measures. 
54 For a schematic overview of this structural change, see C. Kaupa, The Pluralist Character of the European 

Economic Constitution (Hart Publishing 2016) 180. See also Barents, ‘New Developments’ (n. 22) 294–295. For 

a detailed analysis of the early case law on Art. 34 TFEU, including the development from Dassonville to Cassis 

de Dijon, see L.W. Gormley, Prohibiting Restrictions on Trade within the EEC (North Holland 1985). 
55 See section IV below. 



seminal – though perhaps slightly dramatic – question. What makes his question particularly 

remarkable, however, is that the answer is so obvious and yet hardly offers any guidance on 

how to interpret the free movement provisions. That is to say, any reasonable human being 

would agree that Article 34 TFEU, or any of the other fundamental freedoms, is not intended 

to encourage the unhindered pursuit of commerce in individual Member States. However, 

knowing this is unhelpful, because it merely eliminates one radical interpretation of 

Dassonville while failing to provide clear guidance to the critical follow-up question: should 

we not avoid a situation where virtually all Member States would have to be justified, 

subjecting them to a standard of proof that is significantly higher than the one borne by the 

plaintiff, and if so, how to do this? 

Consequently, the potential breadth of the Dassonville rule in combination with the 

principle of mutual recognition makes it extremely powerful, but at the same time it is its most 

profound weakness.56 While it certainly counts as an interpretation of Article 34 TFEU in the 

																																																								
56 I should note here that in a recent and stimulating contribution, Schütze has argued that the ‘mainstream’ 

interpretation of Dassonville, focusing on the plain, acontextual meaning of para. 5 and emphasising its excessive 

breadth, is a profound misunderstanding of Dassonville’s true meaning: R. Schütze, ‘“Re-reading” Dassonville: 

Meaning and Understanding in the History of European Law’ (2018) 24 European Law Journal 376. According 

to Schütze, indistinctly applicable measures would prima facie fall outside the scope of Art. 34 TFEU unless they 

are not ‘reasonable’ in the sense of para. 6 of Dassonville. Only in Cassis de Dijon, says Schütze, did the Court 

introduce a presumption of illegality for indistinctly applicable product requirements and a shift in the burden of 

proof towards the Member States for proving the existence of a justification. I cannot engage with Schütze’s 

sophisticated and refined analysis in detail here. Whether his argument can be sustained remains, for now, obscure 

because his article presages – and refers extensively to – a yet unpublished monograph on the meaning and 

reception of the Dassonville judgment, and his articles relies on, in his words, a ‘methodological shortcut’ by 

drawing on the work of intellectual historian Quentin Skinner. Skinner’s theory of meaning and understanding in 

historical studies, however, is not unproblematically applied to judicial texts. Arguably, a central aim of court 

judgments is to clarify the otherwise unclear meaning and application of the law. As Skinner developed his 

seminal theory to understand the meaning of historical texts of political philosophy in their own historical context, 

including in particular the works of Hobbes and Locke, one may question whether this ‘methodological shortcut’ 

is useful for interpreting ECJ judgments. Surely both the intellectual sophistication of, say, Hobbes’ work, as well 

as the historical distance between him and us, requires particular attention to what Skinner calls the 

‘interlocutionary force’ (relying on J.L. Austin, P.F. Strawson and John Searle’s work on speech acts) instead of 

the plain, semantic meaning of the text. But should we require Schütze’s intellectual tour de force in order to 

understand the proper meaning of Dassonville? What does the fact that multiple generations of scholars have all 

misunderstood Dassonville’s meaning mean for the judgment’s usefulness in terms of clarification of the law? 

Even if Schütze is right about the ‘interlocutionary force’ of Dassonville, the ECJ should be the one to blame, for 

it had meant to say something completely different (the Dassonville rule is merely a jurisdictional rule) than what 



sense of paraphrasing it,57 it does not clarify much because it remains at a similar level of 

abstraction as the text of the provision itself. Certainly, the rule clarified some things. For 

example, it explained that the scope of Article 34 TFEU is not limited to overt discrimination, 

nor to direct or actual restrictions to trade.58 It also explained that Article 34 TFEU does not 

prohibit ‘reasonable’ measures by the Member States which pursue a justified objective. These 

two extremities, however, do not prevent Dassonville from being a typical example of the type 

of precedent which the American legal realists lamented: one which does not really bind future 

courts in the manner in which purports to do so, because it is too abstract to be of real value in 

deciding future cases.59 

This weakness of Dassonville causes what Richard Fallon calls ‘interpretive dissonance’: 

 

‘a felt experience of discordance between what might be thought of as a statute’s first-

blush meaning – what its words, construed relatively acontextually, would seem to require 

– and an interpreter’s immediate, equally provisional expectations concerning what well-

written legislation by either an actual or a reasonable legislature would likely direct’.60 

 

																																																								
it actually said in para. 5 (the Dassonville rule is the basic rule on what falls under the term ‘measures having 

equivalent effect’, only mitigated and not replaced by para. 6). Why Schütze chose to chastise J.H.H. Weiler, 

instead of the ECJ, remains unclear, also because his analysis of Weiler’s contributions is unproductively ad 

hominem. 
57 An interpretation of a text necessarily paraphrases it. As Brewer observes this is the only way to distinguish 

interpretation from repetition (Brewer, ‘Figuring the Law’ (n. 41) 824) using the example of the poet who is asked 

to state the meaning of his poem, and responds by saying: ‘Oh, I can tell you exactly what it means’, and then 

reads the poem aloud (S. Cavell, Must We Mean What We Say? (Cambridge University Press 2015) 70). 
58 An example of the breadth of the Dassonville rule is the case on the French standards on goods sold under the 

description ‘foie gras’: Commission v France, C-184/96, EU:C:1998:495. 
59 Many American legal realists indeed argued in favour of more a fact-specific legal doctrine and precedent which 

is more capable of guiding and restraining courts in future cases. Some of them attempted to reconceptualise 

existing categories and doctrine better to match social reality and thereby increase the role of rule-following in 

adjudication. See e.g. H. Oliphant, ‘A Return to Stare Decisis’ (1928) 14 ABA Journal 71; and L. Green, The 

Judicial Process in Tort Cases (West 1939). On Llewellyn’s attempt to remodel contract formation, see D.K. 

Hart, ‘Cross Purposes and Unintended Consequences: Karl Llewellyn, Article 2 and the Limits of Social 

Transformation’ (2013) 1 Theory and Practice of Legislation 9.  
60 R.H. Fallon, ‘Three Symmetries between Textualist and Purposivist Theories of Statutory Interpretation – and 

the Irreducible Roles of Values and Judgment within Both’ (2014) 99 Cornell Law Review 685, 688 and 689 

(references omitted). 



Interpretive dissonance is a psychological and linguistic phenomenon which invokes the need 

for theories of interpretation such as textualism and purposivism. It is not a theory of 

interpretation itself, but rather the presupposed triggering mechanism for all prescriptive 

theories of interpretation,61 arguably the result of the awkwardness of rules and formalism.62 

Fallon introduces the concept of interpretive dissonance in the context of statutory and 

constitutional interpretation. However, adjudication and doctrinal analysis is often just as much 

about the interpretation and analogical application of case law as it is about the interpretation 

of constitutional and legislative norms. In EU internal market law it is primarily case law which 

has to be interpreted,63 and it is the case law which creates persistent interpretive dissonance.  

At first sight, and understood relatively a-contextually, the Dassonville rule clearly seems 

to imply that all national measures which affect commercial freedom – even indirectly and/or 

potentially – need to be justified. This amounts de facto to a general proportionality control of 

virtually all Member State regulation,64 which arguably lacks hermeneutic support by Article 

26 TFEU as well as political and social legitimacy.65 By contrast, a contextually enriched and 

perhaps more reasonable understanding of Dassonville is that the Court merely intended to 

clarify that direct discrimination need not be proved, while national measures still need to have 

a disparate effect on market access to qualify as trade restrictions.66 It might also be that the 

Court never intended, or in any case never should have intended, the free movement provisions 

to extend beyond direct and indirect nationality discrimination,67 but it merely phrased the 

																																																								
61 Ibid. 702. 
62 See F. Schauer, Playing by the Rules (Clarendon Press 1991) ch. 7. 
63 This is a consequence of the fact that the legal meaning of substantive EU law – pursuant the autonomy of the 

EU legal system – develops mainly by judicial decision-making. 
64 See E. Spaventa, ‘From Gebhard to Carpenter: Towards a (Non-)Economic European Constitution’ (2004) 41 

Common Market Law Review 743. 
65 E.g. A. Somek, ‘The Argument from Transnational Effects I: Representing Outsiders through Freedom of 

Movement’ (2010) 16 European Law Journal 315. See also F.W. Scharpf, ‘The Asymmetry of European 

Integration, Or Why the EU Cannot be a “Social Market Economy”’ (2009) 8 Socio-Economic Review 211. 
66 See e.g., G. Davies, ‘The Court’s Jurisprudence on Free Movement of Goods: Pragmatic Presumptions, Not 

Philosophical Principles (2012) 2 European Journal of Consumer Law 25; I. Lianos, ‘In Memoriam Keck: The 

Reformation of the EU Law on the Free Movement of Goods’ (2015) 40 European Law Review 225. 
67 See G. Davies, Nationality Discrimination in the European Internal Market (Kluwer Law International 2003) 

chs. 3–5. 



Dassonville rule in such broad terms to give itself the greatest possible decision-making 

freedom for the future.68  

Broad, pompous formulations and definitions can be very helpful for affording courts 

sufficient interpretive leeway in the future. But there might be a price to be paid for such 

ambition: for the ECJ it was the infamous Sunday Trading case law; the ‘pathological end-

game’ of Dassonville for some commentators.69 

When confronted by an increasing case-load following the Sunday Trading cases, the Court 

decided to solve the issue by altering the substantive test itself in Keck,70 with a corresponding 

change in the placement of the evidential burden of proof. Certain selling arrangements which 

have no directly or indirectly discriminatory effects are presumed not to be obstacles to trade, 

even though we would have to subsume them under a first-blush and a-contextual 

understanding of the Dassonville rule.  

Thus, Keck can be regarded as a response to the sense of interpretive discomfort which was 

felt by applying the first-blush sense of the Dassonville rule to national measures which 

intuitively we did not expect to be captured by the free movement provisions. It is not, 

therefore, a retreat to ‘formalism’ as is sometimes suggested,71 but exactly the opposite of 

formalism: a change of heart resulting from the discomfort that a formal application of the 

																																																								
68 This explanation of the Dassonville rule could itself be understood in different ways. It might for example be 

regarded as a matter of judicial politics, i.e. a refusal to unnecessarily constrain itself in future cases. However, it 

could also be interpreted as an expression of neoliberal thinking insofar as the latter is not understood as discarding 

regulation altogether, but as re-regulating and protecting capitalism at a global (or in this case, European) scale in 

order to protect capitalism against democratic decision-making at national level. See in this regard Q. Slobodian, 

Globalists: The End of Empire and the Birth of Neoliberalism (Harvard University Press 2018). However, the 

intellectual history of neoliberal thought is certainly not fleshed out entirely, and Slobodian’s analysis is quite 

different from ‘mainstream’ interpretations of neoliberal thinking which tend to understand it as a theory of free 

markets with minimal or no government intervention (see e.g. D. Harvey, A Brief History of Neoliberalism 

(Oxford University Press 2007); and C. Crouch, The Strange Non-Death of Neoliberalism (Polity Press 2011)). 
69 Weiler, ‘The Constitution of the Common Market Place’ (n. 52) 369. But cf. L.W. Gormley, ‘Annotation of 

Case 145/88, Torfaen Borough Council’ (1990) 27 Common Market Law Review 141; and L.W. Gormley, ‘Recent 

Case Law on the Free Movement of Goods: Some Hot Potatoes’ (1990) 27 Common Market Law Review 825. On 

the Sunday Trading case law generally, see E. Sharpston, ‘About That Sunday Trading Mess…’ in Amtenbrink 

et al. (eds.), The Internal Market (n. 37). 
70 Criminal proceedings against Bernard Keck and Daniel Mithouard, C-267/91 and C-268/91, EU:C:1993:905. 
71 E.g N. Reich, ‘The “November Revolution” of the European Court of Justice: Keck, Meng and Audi Revisited’ 

(1994) 31 Common Market Law Review 459, 465–468; Davies, Nationality Discrimination (n. 67) 55. 



Dassonville rule would entail.72 Broad and pompous formulations appear useful until they 

backfire. The remaining options are either to overrule previous cases, or to use our intellectual 

or rhetorical capabilities to reinterpret the rule so as to be clear that the internal market is not 

(correction: has never been73) merely a vehicle of deregulation. From an interpretive 

perspective, Keck is to Dassonville, what Church of the Holy Trinity v United States is to the 

Alien Contract Labor Act.74  

Whether the manoeuvre in Keck was desirable is a question of separate debate.75 One 

conclusion, however, is hardly avoidable. At a structural level the Court failed in what it 

purported to do, i.e. clarify its case law and provide a more precise, predictable and workable 

understanding of what constitutes a trade barrier.76  The artificial distinction between ‘product 

requirements’ and ‘certain selling arrangements’ proved to be an unhelpful proxy for the 

possible effects of state regulation on the functioning of the internal market, as became clear 

in judgments like Mars,77 Familiapress,78 and Gourmet International.79 

																																																								
72 Some scholars were never troubled by the Dassonville rule, and criticised Keck precisely for not following the 

approach of the Sunday Trading case law. See e.g. L.W. Gormley, ‘Reasoning Renounced: The Remarkable 

Judgment in Keck and Mithouard’ (1994) 5 European Business Law Review 63. Possibly such scholars would not 

consider themselves ‘formalists’, but this may well be because the term ‘formalism’ is poisoned by its pejorative 

and hardly helpful usage. For a reminder, see B.Z. Tamanaha, Beyond the Formalist–Realist Divide: The Role of 

Politics in Judging (Princeton University Press 2009) ch. 3 (‘The Myth about “Mechanical Jurisprudence”’) and 

ch. 9 (‘The Emptiness of “Formalism” in Legal Theory’). 
73 As is well known, the ECJ adheres to a ‘civil law tradition’ style of reasoning by claiming that it never creates 

new law, but merely ‘discovers’ the meaning which the law always had. 
74 Church of the Holy Trinity v United States, 143 US 457. This case concerned the question of whether the Alien 

Contract Labor Act, which prohibits assisting the immigration of an alien under contract to perform ‘labor or 

service of any kind’, prevented the Holy Trinity Church to appoint a foreign clergyman as its minister. On its face, 

the text of the Act is very clear, as ‘labor or service of any kind’ clearly also covers the services provided by a 

minister. Further scrutiny of the context of the Act, however, led the Supreme Court to conclude that the Act 

ought to have been construed to apply to manual labour and services alone, thus excluding clerical services. 
75 The judgment caused a true avalanche of academic commentary. Notable responses include Reich, ‘The 

“November Revolution”’ (n. 71); S. Weatherill, ‘After Keck: Some Thoughts on How to Clarify the Clarification’ 

(1996) 33 Common Market Law Review 885; and L.W. Gormley, ‘Two Years After Keck’ (1996) 19 Fordham 

International Law Journal 866. 
76 For a sharp prediction, see Reich, ‘The “November Revolution”’ (n. 71) 470–472. 
77 Verein gegen Unwesen in Handel und Gewerbe Köln e.V. v Mars GmbH, C-470/93, EU:C:1995:224. 
78 Vereinigte Familiapress Zeitungsverlags- und vertriebs GmbH v Heinrich Bauer Verlag, C-368/95, 

EU:C:1997:325. 
79 Konsumentombudsmannen (KO) v Gourmet International Products AB (GIP), C-405/98, EU:C:2001:135. 



Underneath the surface of the distinction between ‘product requirements’ and ‘certain 

selling arrangements’, Keck of course also presaged the shift of attention from ‘obstacles’ to 

‘market access’.80 In doing so, the Court suggested that a discriminatory approach underlies 

the entire functioning of the free movement provisions.81 The relationship between 

Dassonville’s obstacle approach and Keck’s market access criterion, as well as the extent to 

which the approach towards ‘certain selling arrangements’ reaches into the heart of the 

definition of a measure having equivalent effect, took centre stage in the so-called ‘use cases’,82 

where the Court had to decide whether restrictions on the use of products by Member States 

should be subject to the Dassonville rule or to the Keck exception.83 Famously, the Court opted 

for neither, and purported to clarify its previous case law by conceiving of discriminatory 

measures and indistinctly applicable product requirements as examples of measures which 

hindered market access.84 

It can certainly be argued that the introduction of the market access test does not add 

anything to the principles which Dassonville had already established.85 However, even if the 

market access test is merely a semantic modification, semantics often do matter and 

paraphrasing can often clarify. Both Mickelsson and Roos and Italian Trailers emphasised the 

relevance of consumer demand in determining whether a measure falls within Article 34 TFEU, 

																																																								
80 Keck and Mithouard, C-267/91 and C-268/91, EU:C:1993:905, para. 17. 
81 Ibid. reading: ‘Provided that [the Keck criteria] are fulfilled, the application of such rules to the sale of products 

from another Member State meeting the requirements laid down by that State is not by nature such as to prevent 

their access to the market or to impede access any more than it impedes the access of domestic products. Such 

rules therefore fall outside the scope of Article 30 of the Treaty’. The way the sentence is phrased indicates that 

the discriminatory market access test is not only applicable to certain selling arrangement; these fall outside the 

scope of the Dassonville rule because their effect on market access is not discriminatory. 
82 Commission of the European Communities v Portuguese Republic, C-265/06, EU:C:2008:210; Åklagaren v 

Percy Mickelsson and Joakim Roos, C-142/05, EU:C:2009:336; Commission of the European Communities v 

Italian Republic, C-110/05, EU:C:2009:66; Criminal proceedings against Lars Sandström, C-433/05, 

EU:C:2010:184. 
83 For a detailed analysis of the uses cases, with particular emphasis to the Opinions of the Advocates General 

involved, see Gormley, ‘Free Movement of Goods and Their Use’ (n. 18). 
84 Commission v Italy, C-110/05, EU:C:2009:66, paras. 35–37; Mickelsson and Roos, C-142/05, EU:C:2009:336, 

para. 24. 
85 J. Snell, ‘The Notion of Market Access: A Concept or a Slogan?’ (2010) 47 Common Market Law Review 437; 

Gormley, ‘Free Movement of Goods and Their Use’ (n. 18). 



in contrast with the typical supply-side focus of earlier case law.86 More broadly, the concept 

of ‘market access’ is at least in theory capable of clarifying what the free movement provisions 

aim to protect. For this reason, at least in principle it seems that the use cases do enrich the 

Dassonville rule doctrinally, even though all these principles can be subsumed under the latter 

ex post facto. 

The disturbing result, however, is that the use cases did not really as much clarify as they 

obscured the case law. Italian Trailers repeats the paragraph from Keck which strongly 

suggests that free movement of goods in general is not applicable at all to national measures 

which affect domestic and foreign goods equally.87 This consideration is, however, 

immediately followed by a semantically modified restatement of the Dassonville rule which 

denies up front that any directly or indirectly discriminatory effect on market access is 

required.88 Consequently, some commentators have understood the use cases as effectively 

abandoning Keck,89 while others read them as an explicit confirmation of that judgment,90 with 

Gormley being the meat in the proverbial sandwich.91 If we take all of these commentators 

seriously (as I do), their contradictory accounts strongly suggest that the Court simply again 

failed to explain itself properly.92 

																																																								
86 Mickelsson and Roos, C-142/05, EU:C:2009:336, para. 26; Commission v Italy, C-110/05, EU:C:2009:66, 

paras. 56–57. 
87 Commission v Italy, C-110/05, EU:C:2009:66, para. 36, referring to Keck and Mithouard, C-267/91 and C-

268/91, EU:C:1993:905, para. 17.  
88 Ibid. para. 37: ‘[…] Any other measure which hinders access of products originating in other Member States to 

the market of a Member State is also covered by that concept’. If Dassonville really is a discriminatory market 

test as per para. 36, would it be really so difficult to add ‘any more than it impedes the access of domestic 

products’? 
89 E.g. E. Spaventa, ‘Leaving Keck Behind? The Free Movement of Goods After the Rulings in Commission v 

Italy and Mickelsson and Roos’ (2009) 35 European Law Review 914; Lianos, ‘In Memoriam Keck’ (n. 66). 
90 P. Wenneräs and K. Boe Moen, ‘Selling Arrangements, Keeping Keck’ (2010) 35 European Law Review 393; 

P. Oliver, ‘Of Trailers and Jet Skis: Is the Case Law on Article 34 TFEU Hurtling in a New Direction?’ (2011) 

33 Fordham International Law Journal 1423. 
91 Gormley, ‘Free Movement of Goods and Their Use’ (n. 18) 1627: ‘It seems, with respect, that pragmatism 

triumphed, and that recent reports of the death of Keck may, like those of Mark Twain’s death, prove to be greatly 

exaggerated’. 
92 It is not implausibly the case that this is a deliberate choice of the Court. See S. Weatherill, ‘The Court’s Case 

Law on the Internal Market: “A Circumloquacious Statement of the Result, Rather than a Reason for Arriving at 

It”?’ in M. Adams et al. (eds), Judging Europe’s Judges (Hart Publishing 2013), referring to the brilliant F. Rodell, 

Woe Unto You, Lawyers! (Reynal and Hitchcock 1939), available at 



Where does this leave us? To this day, the Court has chosen the path of repeating and 

paraphrasing Dassonville without further explanation. When forced to say something more, 

most notably in Keck and the use cases, it chose to ‘clarify’ by way of new and largely 

meaningless phrases, distinctions and slogans.93 The critical follow-up question to the 

rhetorical question asked by Advocate General Tesauro is the following: granted that the free 

movement provisions are not intended to protect the unhindered pursuit of commerce, how do 

we prevent the apparently clear meaning of the Dassonville rule from having this result, and 

how do we interpret the rule reasonably so as to incorporate the broader values on which the 

EU is based? This is the central question for operationalising the philosophy of the EU internal 

market into clear, predictable, and sensible legal rules and principles. In all of its attempts to 

clarify the meaning of the case law, the Court failed – and not for lack of available ideas.94 We 

do not know whether the free movement provisions are intended only to capture discriminatory 

measures (thus extending its material scope beyond the latter only for judicial convenience), 

whether it requires justification for literally all obstacles to trade, or whether some indistinctly 

obstacles to trade are outside the scope of free movement while others are not. What we are 

left with are definitions that – notwithstanding the grandeur of bold proclamations – fail to 

																																																								
http://www.constitution.org/lrev/rodell/woe_unto_you_lawyers.htm: ‘As though, in any case, any abstract legal 

phrase could conceivably contain the right key – or any key – to the solution of a concrete social or political or 

human problem. Dealing in words is a dangerous business, and it cannot be too often stressed that what The Law 

deals in is words’.  
93 Snell, ‘The Notion of Market Access’ (n. 85). 
94 In the past, numerous categorisations have been proposed which could have clarified the meaning of a trade 

restriction. To mention just two, in his Opinion in Alfa Vita Vassilopoulos AE and Carrefour Marinopoulos AE v 

Elliniko Dimosio and Nomarchiaki Aftodioikisi Ioanninon, C-158/04 and C-159/04, EU:C:2006:212, AG Poiares 

Maduro suggested a tripartite classification to identify restrictions on trade, specifically focused on distinguishing 

between legitimate and wrongful supplementary costs which affect market access (paras. 42–46). AG Bot’s 

Opinion in Commission v Italy, C-110/05, EU:C:2006:646, remained more in line with the Court’s case law, but 

at least he admitted the confusion caused by Keck and Mithouard, and explained his reasons for rejecting a 

classification approach, describing how the trade obstacles approach should work in practice (paras. 79–107). The 

Court, unfortunately, never actively endorsed any of the suggested clarifications, just as it never responded to 

explicit calls to clarify the applicability of the case law based justifications to discriminatory measures (cf. Opinion 

of AG Jacobs in PreussenElektra AG v Schhleswag AG, in the presence of Windpark Reußenköge III GmbH and 

Land Schleswig-Holstein, C-379/98, EU:C:2000:585, para. 229), and the degree of horizontal effect of the free 

movement of goods (Opinion of AG Trstenjak in Fra.bo SpA v Deutsche Vereinigung des Gas- und Wasserfaches 

eV (DVGW) — Technisch-Wissenschaftlicher Verein, C-171/11, EU:C:2012:176, para. 44). 



deliver on their hermeneutic temptations which invite the reader to search futilely for some 

deeper meaning or message.95 The rules are perfectly clear, and yet their application is not. 

Of course, many legal concepts are never fully explained. Moreover, as the cliché goes, the 

Court decides cases, it does not write textbooks. This need not be a problem if the law can be 

applied sufficiently accurately and predictably on the basis of pragmatism and common 

sense.96 In such a situation, reasonableness may be found primarily in the process of 

adjudication. To safeguard a reasonable and proper application of the Dassonville rule, and 

avoiding false positive outcomes,97 a proper application of the burden and standard of proof 

becomes essential for the reasonable application of the law.98  

 

IV. The Elephants in the Room 
 

The plaintiff should prove the existence of a restriction, and it is for the Member State to prove 

the existence and proportionality of a justification. Hardly any other aspect of EU internal 

market law seems so undisputed as the division of the burden of proof. This certainly has been 

the general line in the case law of the Court. 99 However, taking the imperative of interpreting 

																																																								
95 S. Žižek, Violence (Profile 2008), 65. In this regard, the ECJ’s case law can be particularly painful for doctrinal 

constructivists when all attempts to make sense of the case law fail: ‘what is most difficult to accept is […] 

meaninglessness’ (65). 
96 Cf. Davies, ‘The Court’s Jurisprudence on Free Movement of Goods’ (n. 66); and Gormley, ‘Free Movement 

of Goods and Their Use’ (n. 18). 
97 A false positive outcome, in this case, would be the prohibition of a national measure notwithstanding the fact 

that said measure should not be contrary to EU internal market law. The question of what ‘should not be’ is a 

normative assessment that would largely be based on the objectives of the EU internal market (which themselves 

can be contested). This could be caused for instance by too high a standard of proof for proving justifications, or 

an erroneous assessment of the necessity of a national measure. Commission v Austria, C-320/03, EU:C:2005:684, 

could qualify as a false positive outcome. 
98 By analogy, the application of the burden and standard of proof have taken centre-stage in interpreting US 

antitrust law, in particular in the context of the rule of reason: A. Gavil, ‘Burden of Proof in US Antitrust Law’, 

in Issues in Competition Law and Policy, vol. 1 (ABA Section of Antitrust Law 2008), 125. Increasingly this 

appears to be the case in EU competition law as well, see e.g. Intel Corp. v European Commission, C-413/14P 

Intel, EU:C:2017:632, and in particular the Opinion of AG Wahl (EU:C:2016:788).  
99 See e.g., Firma Denkavit Futtermittel GmbH v Minister für Ernähung, Landwirtschaft und Forsten des Landes 

Nordrhein-Westfalen, 251/78, EU:C:1979:252, para. 5; Commission of the European Communities v French 

Republic, C-24/00, EU:C:2004:70, para. 53; European Commission v French Republic, C-333/08, EU:C:2010:44, 

para. 87. But see, European Commission v United Kingdom of Great Britain and Northern Ireland, C-308/14, 



Dassonville ‘reasonably’ as a starting point again, both the legal100 and evidential101 burden of 

proof as well as the standard of proof102 might actually be two substantial elephants in the 

room. In EU internal market law, both concepts are significantly under-theorised, 

notwithstanding their profound influence on our understanding of the EU internal market. 

As mentioned in section III above, if we trace the case law based justifications back to 

Dassonville itself, rather than Cassis de Dijon,103 the Court does not explicitly place the burden 

of proof for proving the reasonableness of national measures on the Member States. This would 

suggest that it might be for the plaintiff to prove that a national measure is unreasonable,104 

perhaps in conjunction with a legal presumption that discriminatory measures are in any case 

prima facie unreasonable.105  

Indeed, in Keck the presumption that certain selling arrangements have no effect on intra-

EU trade amounts to shifting the evidential burden of proof to the plaintiff, who has to adduce 

evidence that the selling arrangement in question has a discriminatory effect on market access. 

																																																								
EU:C:2016:436, para. 85: ‘[T]he Commission, which has the task of proving the existence of the alleged 

infringement […] has not provided evidence or arguments showing that such checking does not satisfy the 

conditions of proportionality’. 
100 The legal burden of proof determines which party bears the risk of not persuading the court. See e.g., M. 

Brealey, ‘The Burden of Proof before the European Court’ (1985) 10 European Law Review 250, 257. 
101 The evidential burden of proof determines which party has to adduce evidence as to a particular fact or 

statement. By contrast, unlike the legal burden of proof, the evidential burden can shift between the parties 

multiple times during the proceedings. See e.g. J. Thayer, ‘The Burden of Proof’ (1890) 4 Harvard Law Review 

45, 48; H. Prakken and G. Sartor, ‘Presumptions and Burdens of Proof’ in T. van Engers (ed.), Legal Knowledge 

and Information Systems (JURIX 2006) 24–26. 
102 The standard of proof determines the qualitative and quantitative minimum requirements that must be met in 

order to convince the court of the alleged facts. See e.g., S. Haack, Evidence Matters: Science, Proof and Truth 

in the Law (Cambridge University Press 2014) 47–77. 
103 The case law based justifications were not introduced in Cassis de Dijon, C-120/78, EU:C:1979:42, but are 

inherent to Dassonville, 8/74, EU:C:1974:82 itself (para. 6). 
104 See again, by analogy, Commission v United Kingdom, C-308/14, EU:C:2016:436, para. 85. It could certainly 

be argued that as regards the case law-based justifications, the legal burden of proof is always borne by the party 

alleging the infringement of Art. 34 TFEU, since the justification is woven into the hermeneutics of the prohibition 

(unlike the Treaty-based justifications). However, obviously this does not prevent the evidential burden of proof 

from switching to the Member State once a prima facie case of infringement has been put forward. 
105 Cf. Art. 3 Commission Directive 70/50/EEC of 22 December 1969 based on the provisions of Article 33 (7), 

on the abolition of measures which have an effect equivalent to quantitative restrictions on imports and are not 

covered by other provisions adopted in pursuance of the EEC Treaty [1970] OJ L13/29. See also Schütze, ‘“Re-

reading” Dassonville’ (n. 56). 



Adding to the confusion surrounding the substance of Keck, Ker-Optika appears to maintain 

the Keck exception with another reversal of the evidential burden of proof for ‘certain selling 

arrangements’.106  

More recently, in Deutsche Parkinson Vereinigung,107 the Court emphasised that a 

prohibition of mail-order sales of medicinal products does not affect the sale of national 

medicinal products in the same way that it affects the sale of foreign medicinal products, and 

should therefore be subsumed under the Dassonville rule.108 The Dassonville rule, however, 

does not require proving a directly or indirectly discriminatory effect. Does Deutsche 

Parkinson Vereinigung imply that the plaintiff should always prove that there is a disparate 

effect on market access in order to meet the standard of proof? Or is it for the Member State, 

after it is established that a national measure is capable of obstructing imports between Member 

States, to prove that the measure has no disparate effect on market access, with the existence 

of a measure having equivalent effect deemed to be proved if the Member States fails to prove 

the existence of equal burdens in law and in fact? In light of the Court’s case law, the latter 

seems more likely, but this is far from obvious in light of how the Court described the market 

access category in Italian Trailers. The obscurity of what Dassonville actually intended to say, 

as discussed in the previous section, leads to further complexities in distributing the evidential 

burden of proof.  

In the context of justifying a trade obstacle, distinguishing between the legal burden of 

proof and the evidential burden of proof further raises the question of the extent to which the 

evidential burden of proof could shift back to the plaintiff after the Member State has provided 

a prima facie defensible argument. We could imagine that a ‘reasonable’ application of the 

Dassonville rule (including its proto-Cassis de Dijon rule of reason in paragraph 6) would allow 

the evidential burden of proof to shift back and forth depending on the arguments submitted by 

the parties. This could for example require the plaintiff to substantiate his or her claim that a 

national measure is disproportionate, if the Member State provided a sufficiently substantiated 

argument as to why its measure is suitable and necessary. This was the position of the General 

																																																								
106 Ker-Optika bt v ÀNTSZ Dél-dunántúli Regionális Intézete, C-108/09, EU:C:2010:725, para. 51. Schütze, ‘Of 

Types and Tests’ (n. 2) conceives of Ker-Optika as an attempt to a unitary framework of analysis under Art. 34 

TFEU. With Schütze, I fail to see how this attempt clarifies the relationship between Dassonville, Keck and Italian 

Trailers in terms of the burden of proof. 
107 Deutsche Parkinson Vereinigung eV v Zentrale zur Bekämpfung unlauteren Wettbewerbs eV, C-148/15, 

EU:C:2016:776. 
108 Deutsche Parkinson Vereinigung, C-148/15, paras. 22–25. 



Court in the Microsoft case in the context of proving the objective justification of an abuse of 

a dominant position:  

 

‘[I]t is for the dominant undertaking concerned […] to raise any plea of objective 

justification and to support it with arguments and evidence. It then falls to the Commission, 

where it proposes to make a finding of an abuse of a dominant position, to show that the 

arguments and evidence relied on by the undertaking cannot prevail and, accordingly, that 

the justification put forward cannot be accepted’.109 

 

Like the case law based justifications in free movement law, the objective justification is read 

into Article 102 TFEU as a reasonable escape from the provision’s syllogism.110 However, in 

the context of free movement law, the Court has not explained if, and how, shifts in the 

evidential burden of proof can be relevant.  

The placement of the legal and evidential burden of proof is particularly decisive for the 

interpretive outcome in individual cases in light of the qualitative asymmetry between the 

standard of proof for establishing a restriction and the standard of proof for justifying it. The 

standard of proof for proving a restriction to intra-community trade is hard to pin down 

exactly.111 While the standard of proof and the substantive interpretation of the norm should 

not be conflated, they are often interrelated. Hence, the broad interpretation of obstacles to 

trade in Dassonville has clear consequences for the standard of proof for the Commission and 

individual plaintiffs. In a Treaty infringement case, the Court noted that: 

 

It is the Commission’s responsibility to place before the Court all the factual information 

needed to enable the Court to establish that the obligation has not been fulfilled and, in so 

doing, the Commission may not rely on any presumption.112 

 

																																																								
109 Microsoft Corp. v Commission of the European Communities, T-201/04, EU:T:2007:289, para. 688 (emphasis 

added). 
110 In contrast to Art. 101(3) TFEU which provides an exception to Art. 101(1) TFEU, and the Treaty-based 

derogations to restrictions of free movement in Arts. 36, 45, 51, 52 and 65 TFEU.  
111 This is also because of the fact that in litigation before national courts, the standard of proof is partly determined 

by national procedural law within the limits of the principles of equivalence and effectiveness. 
112 European Commission v Kingdom of Spain, C-400/08, EU:C:2011:172, para. 58. 



In practice, ‘all the factual information needed’ need not be a particularly high standard in light 

of the material scope of the free movement provisions: a potential barrier to intra-community 

trade is sufficient, and only truly hypothetical or too remote effects on trade fall beyond the 

scope of the fundamental freedoms.113 

Two other factors appear to have further lowered the de facto standard of proof. The first 

is the case law’s apparent focus on folk economics and armchair sociology rather than concrete 

empirical data, illustrated for example by Gourmet International: 

 

In the case of products like alcoholic beverages, the consumption of which is linked to 

traditional social practices and to local habits and customs, a prohibition of all advertising 

directed at consumers […] is liable to impede access to the market by products from other 

Member States more than it impedes access by domestic products, with which consumers 

are instantly more familiar.114 

 

Similar use of assumptions can be found in Deutscher Apothekerverband v DocMorris, where 

the Court held that a prohibition on mail-order sales of certain medicines is more of an obstacle 

to pharmacies outside Germany because ‘for pharmacies not established in Germany, the 

internet provides a more significant way to gain direct access to the German market’.115  

This low standard of proof for establishing a trade restriction stands in sharp contrast with 

the standard of proof for justifications put forward by the Member States. Member States must 

submit ‘conclusive evidence’ for the existence of a mandatory requirement and the 

																																																								
113 On the remoteness test, see, H. Krantz GmbH & Co. v Ontvanger der Directe Belastingen and Kingdom of the 

Netherlands, C-69/88, EU:C:1990:97, para. 11; Criminal proceedings against Matteo Peralta, C-379/92, 

EU:C:1994:296, para. 24  
114 Gourmet International, C-405/98, EU:C:2001:135, para. 21. 
115 Deutscher Apothekerverband eV v 0800 DocMorris NV and Jacques Waterval, C-322/01, EU:C:2003:664, 

para. 74. This low standard of proof may also be related to a Bainian conception of a barrier to entry. See, Lianos, 

‘Shifting Narratives’, 726–8. According to economist Joe Bain, a barrier to entry is any advantage for incumbent 

firms which allows them to raise prices above a competitive level without attracting market entry. Cf. the 

Stiglerian approach according to which a barrier to entry refers to costs borne by potential market entrants which 

have not been borne by incumbent firms. The ECJ’s DocMorris judgment assumes that local, incumbent 

pharmacies have an advantage over foreign pharmacies because the former have access to (local) customers in 

their physical outlets. This would not be considered a barrier to entry in the Stiglerian sense. On different theories 

of barriers to entry, see generally R.P. McAfee, H.M. Mialon and M.A. Williams, ‘What Is a Barrier to Entry?’ 

(2004) 94 American Economic Review 461. 



proportionality of the contested measure.116 In recent case law, the Court has further explained 

what is needed for the Member States to justify a trade restriction. Increased attention seems 

to be laid on objective, empirical evidence.117 In Scotch Whisky Association, the Court 

emphasised that Member States must provide ‘appropriate […] and specific evidence, 

substantiating its arguments’. National courts must then ‘examine objectively whether it may 

reasonably be concluded from the evidence submitted [whether the national measure is 

appropriate and necessary]’.118 

However, the standard of proof is not always applied in the same manner, in particular as 

regards the proportionality test. This is partly because the substantive content of the 

proportionality test is not always the same: while usually confined to suitability and necessity, 

the Court in some cases also applied a proportionality analysis stricto sensu.119 Consistency 

requirements are sometimes also read into the test, for example in the gambling case law.120 

Moreover, in the application of the individual limbs of proportionality, different standards of 

proof have been applied throughout the case law. While the Member States are usually required 

to demonstrate that a no less onerous measure would have been able to attain the mandatory 

requirement, in Italian Trailers, the Court emphasised that the Member States’ burden of proof 

																																																								
116 Commission v Spain, C-400/08, EU:C:2011:172, para. 62. See also Commission of the European Communities 

v Grand Duchy of Luxemburg, C-319/06, EU:C:2008:350, para. 51 (‘appropriate evidence’); and (requiring 

‘specific evidence substantiating its arguments’, and Nicolas Bressol and Others and Céline Chaverot and Others 

v Gouvernement de la Communauté française, C-73/08, EU:C:2010:181, para. 71 (requiring ‘detailed analysis, 

supported by figures [...] capable of demonstrating, with solid and consistent data […] genuine risks to public 

health’). 
117 See N. Nic Shuibhne and M. Maci, ‘Proving Public Interest: The Growing Impact of Evidence in Free 

Movement Case Law’ (2013) 50 Common Market Law Review 965. 
118 Scotch Whisky Association and Others v The Lord Advocate and The Advocate General for Scotland, C-333/14, 

EU:C:2015:845, paras. 54, 56. 
119 See e.g., Commission of the European Communities v Kingdom of Denmark, 302/86, EU:C:1988:421, paras. 

20 and 21; Council of the City of Stoke-on-Trent and Norwich City Council v B & Q plc, C-169/91, 

EU:C:1992:519, para. 16; International Transport Workers’ Federation and Finnish Seamen’s Union v Viking 

Line ABP and OÜ Viking Line Eesti, C-438/05, EU:C:2007:772, para. 79. 
120 E.g. Criminal proceedings against Piergiorgio Gambelli and Others, C-243/01, EU:C:2003:597, para. 67; 

Ladbrokes Betting & Gaming Ltd and Ladbrokes International Ltd v Stichting de Nationale Sporttotalisator, C-

258/08, EU:C:2010:308, para. 30. For analysis, see W. Sauter and J. Langer, ‘The Consistency Requirement in 

EU Law’ (2017) 20 Columbia Journal of European Law 39. 



[sic121] does not require them to prove that ‘no other conceivable measure could enable the 

legitimate objective pursued to be attained under the same conditions’.122  

To some extent this is inherent to the proportionality test, which is naturally susceptible to 

a varying standard of review depending on the subject matter, the discretion of the decision 

maker, and considerations of institutional and constitutional deference.123 However, the ECJ 

has not done particularly well in providing guidance on the exact standards which Member 

States must meet to justify their measures, most notably when it comes to assessing 

necessity,124 apart from vague and general observations.125  

In addition to the substantive content of the Dassonville rule, the burden and standard of 

proof provide some guidance on the question of what the reasonable meaning of the 

fundamental freedoms is. However, neither of them really clarifies the fundamental 

presumptions and the general philosophy underlying the EU internal market. While the division 

of the legal burden of proof has become a commonplace in EU law, the exact functioning of 

the evidential burden of proof remains largely obscured by clouds. As for the standard of proof, 

it continues to be difficult to predict what exactly is required from the Member States for them 

to justify their measures in individual cases, no less what would be reasonable in terms of the 

standard that Member States ought to meet.126 

121 The Court does not always distinguish between the burden and standard of proof. What the Court is referring 

to here is the standard of proof. 
122 Commission v Italy, C-110/05, EU:C:2009:66, para. 66. 
123 Barak, Proportionality (n. 11) 374. In establishing the standard of review for the proportionality test, it is often 

difficult to avoid tautologies, since proportionality, like reasonableness, belongs to the categories of illusory 

reference (see n. 23). 
124 The key question here is whether Member States should prove that their measure is necessary to attain their 

national standard or an autonomous EU standard. Schütze, From International to Federal Market (n. 45), 218–

225 shows that the case law is not particularly consistent in this respect. 
125 E.g. Commission v Italy, C-110/05, EU:C:2009:66, para. 65. 
126 See however, K. Purnhagen, ‘Keck is Dead, Long Live Keck?: How the Court of Justice Tries to Avoid a 

Sunday Trading Saga 2.0’ in Amtenbrink et al. (eds.), The Internal Market (n. 37), who argues that the Court has 

provided clearer directions in Scotch Whisky Association and Deutsche Parkinson Vereinigung as to the 

proportionality assessment and the standard of proof for Member States’ justifications. I am not so convinced of 

the reduced elusiveness of the Court’s conception of proportionality (if it has any such consistent conception at 

all) in its potential to guide national courts. The same applies to the practical feasible of the Court’s observations 

regarding the standard of proof required of Member States, of which I am not at all certain that it reflects a 

reasonable interpretation of Art. 34 TFEU. 



The resulting conclusion after the previous two sections is that the case law has not yet 

developed sufficiently clear guidelines as to what a reasonable and proper application of the 

Dassonville rule would entail. In other words, we are left with pragmatism and common sense 

in order to discern the compatibility of national measures with EU internal market law. 

Likewise, we are left with pragmatism and common sense to answer the critical follow-up 

questions to Advocate General Tesauro’s Opinion: how do we prevent the apparently clear 

meaning of the Dassonville rule from applying to all measures which limit the unhindered 

pursuit of commerce? How are the broader values of the EU relevant to the interpretation of 

the EU internal market? In the absence of specific legal guidance from the case law, we return 

to the realm of the higher-order norms of interpretation, i.e. the norms of political morality 

which direct us as to how we should interpret the law. This brings me to the last section of this 

chapter, in which the task of interpreting Dassonville reasonably will be discussed from the 

perspective of the popular idea that legal norms should be interpreted ‘systemically’ or 

‘holistically’, implying a significant interpretive role of the broader, non-economic values of 

the Treaty, including respect for the regulatory freedom of the Member States. Does 

reasonableness imply holism? 

 

V. The Charms of the Lorelei 
 

‘More holistic’ approaches to law are en vogue, inside and outside EU law. Unsurprisingly, 

because who would want to be a reductionist? The reductionist seems to be in the same 

lamentable position as the positivist and the formalist: hardly anyone would admit out loud that 

he or she is one, and the term derives its meaning almost entirely from its pejorative use. 

As applied to EU internal market law, what I mean by ‘more holistic approaches’ is the 

idea that in the interpretation and application of the EU internal market provisions, non-market 

values should play a more prominent role, for example in the definition of certain legal 

concepts, the standard of proof or the intensity of judicial review. ‘More holistic’ 

understandings are already visible in the ECJ’s case law on balancing the fundamental 

freedoms with fundamental rights,127 the incorporation of non-economic values including 

																																																								
127 E.g. Eugen Schmidberger, Internationale Transporte und Planzüge v Austrian Republic, C-112/00, 

EU:C:2003:333; Omega Spielhallen, C-36/02, EU:C:2004:614. The element which makes this approach ‘more 

holistic’ than the ECJ’s earlier understanding of the internal market, is the less intrusive application of the 

proportionality test and the greater degree of deference granted to the Member States. For analysis see e.g., N. 



environmental protection128 and family life129 into the concept of trade obstacles,130 and the 

interpretation of the concept of a restriction of competition under Article 101 TFEU.131 ‘More 

holistic’ approaches in the literature critical of the Court’s case law have focused on the Court’s 

bias towards economic freedoms, most notably of course in Laval132 and Viking.133 A 

somewhat similar debate in EU competition law as well as US antitrust law centres on whether 

competition law should be interpreted more holistically, for example by taking into account 

non-economic values and heterodox schools of economics.134 

A ‘more holistic’ understanding of EU internal market law is clearly liable to entail more 

regulatory freedom for the Member States. Gormley has clearly warned of attempts in this 

direction: 

 

It would be unwise to fall for the charms of the Lorelei, who seek to draw the unwary from 

the safe flowing current of the free movement principle and on to the treacherous rocks of 

local interests and (sometimes very thinly disguised) market partition.135 

																																																								
Nic Shuibhne, ‘Margins of Appreciation: National Values, Fundamental Rights and EC Free Movement Law’ 

(2009) 32 European Law Review 230.  
128 PreussenElektra, C-379/98, EU:C:2001:160, para. 76. 
129 Mary Carpenter v Secretary of State for the Home Department, C-60/00, EU:C:2002:434, para. 38. 
130 For an analysis of this ‘integrated interpretation approach’, see C. O’Brien, ‘Social Blind Spots and Monocular 

Policy Making: The ECJ’s Migrant Worker Model’ (2009) 46 Common Market Law Review 1107, 1137–1140. 
131 See e.g., Albany International BV v Stichting Bedrijfspensioenfonds Textielindustrie, C-67/96, EU:C:1999:430; 

J.C.J. Wouters, J.W. Savelbergh and Price Waterhouse Belastingadviseurs BV v Algemene Raad van de 

Nederlandse Orde van Advocaten, intervener: Raad van de Balies van de Europese Gemeenschap, C-309/99, 

EU:C:2002:98.  
132 Laval un Partneri Ltd v Svenska Byggnadsarbetareförbundet and Others, C-341/05, EU:C:2007:809. 
133 Viking Line, C-438/05, EU:C:2007:772. Both cases caused an avalanche of critical commentary. See e.g., C. 

Barnard, ‘Social Dumping or Dumping Socialism?’ (2008) 67 Cambridge Law Journal 262; C. Joerges and F. 

Rödl, ‘Informal Politics, Formalised Law and the “Social Deficit” of European Integration: Reflections after the 

Judgments of the ECJ in Viking and Laval’ (2009) 15 European Law Journal 1. 
134 See e.g. I. Lianos, ‘Polycentric Competition Law’ (2018) 71 Current Legal Problems 1; and in the context of 

US antitrust, L. Khan, ‘Amazon’s Antitrust Paradox’ (2017) 126 Yale Law Journal 710.  Cf. J.D. Wright et al., 

‘Requiem for a Paradox: The Dubious Rise and Inevitable Fall of Hipster Antitrust’ (2019) Arizona State Law 

Journal (forthcoming). For the argument that value-free, ‘purely’ economics-based competition law is illusionary, 

A. Ezrachi, ‘Sponge’ (2017) 5 Journal of Antitrust Enforcement 49. 
135 L.W. Gormley ‘Inconsistencies and Misconceptions in the Free Movement of Goods’ (2015) 40 European Law 

Review 925, 939. 



 

It is absolutely clear that the Dassonville approach to EU internal market law, even if 

reasonably applied, is biased towards free trade and deregulation, because it is for the Member 

States to demonstrate the necessity and proportionality of their measures.136 This should not 

come as a surprise: EU internal market law has never claimed to be value-neutral, at least not 

in its means, nor is there any reason why it should necessarily be so.137 Nevertheless, one may 

certainly question whether it is reasonable to apply a bias in favour of unhindered trade by 

virtue of a higher standard of proof for the Member States’ justifications than for the plaintiff’s 

proving the existence of a restriction.138 

Why then fall for the charms of the Lorelei? In other words, why should we give more 

regulatory freedom to the Member States and balance economic and non-economic values in 

our interpretation of the EU internal market more equally? One could suggest that the answer 

can be found in the phenomenon of interpretive dissonance, which is after all rooted in a 

perceived disharmony between various sets of values. However, interpretive dissonance is only 

a symptom of the bewitching powers of the Lorelei, and symptoms should not too easily be 

mistaken for reasons.139  

																																																								
136 Particularly in combination with the asymmetry between the standard of proof for establishing a trade barrier 

and that for establishing the justification. See further section IV above. 
137 I do not want to play down the relevance of questions surrounding the democratic, political and justice deficits 

of the EU. My point is that these problems do not necessarily apply more to the EU than they apply to numerous 

other legal regimes. Many, if not all, legal systems, including national ones, are far removed from their claims of 

political and value neutrality in their actual operation, see R. Unger, The Critical Legal Studies Movement: 

Another Time, A Greater Task (Verso 2015).  
138 See e.g. Kaupa, The Pluralist Character (n. 54). 
139 This is of course a gross oversimplification of the relevance of (interpretive or moral) dissonance and the 

importance of coherence. See e.g., John Rawls’ theory of reflective equilibrium, which states that moral theories 

become justified through a process of reflective deliberation in which we revise our judgments and principles until 

we reach a situation in which our moral principles and moral judgments match (J. Rawls, A Theory of Justice, rev. 

edn (Harvard University Press 1999) 42–45. But cf. N. Kolodny, ‘Why Be Disposed to Be Coherent?’ (2008) 118 

Ethics 438. But in the context of law, it is questionable whether reflective equilibrium can be of avail. As law is 

(partly) a product of political decision-making, as a whole the posited materials are likely to be messy, incoherent 

and potentially conflicting. Hence, the possibility of reflective equilibrium and global coherence is certainly not 

obvious, if not unlikely, at least as applied to positive law: see e.g. G. Letsas, ‘Harmonic Law’ in J. Dickson and 

P. Eleftheriadis (eds.), Philosophical Foundations of European Union Law (Oxford University Press 2012). 

Sceptical as to the possibility of global coherence in law, J. Raz, ‘The Relevance of Coherence’ in Ethics in the 

Public Domain: Essays in the Morality of Law and Politics (Clarendon Press 1995). 



For our purposes, the question is whether a reasonable interpretation of Dassonville might 

require us to favour ‘holistic interpretations’ over ‘reductionist interpretations’ of what EU 

internal market law is. Is it reasonable to maintain a broad definition of obstacles to trade and 

a strict assessment of justifications; or do the broader values of the Treaties and the value of 

regulatory freedom necessitate a more contextual interpretation of the Dassonville in order for 

it to reasonable? To say something useful about this, we first need to have a better idea of what 

a ‘more holistic’ approach actually means, and why ‘holistic approaches’ are so beguiling. 

Only then can the question be raised of whether there are theoretical or doctrinal reasons to 

apply a more holistic interpretation of the free movement provisions, and if so, how this should 

be operationalised.  

 

A. The Seducer 

What is this fashionable thing called ‘holism’? It would be foolish to pretend to provide a full 

understanding of the term. As its meaning frequently remains obscure, however, perhaps a 

couple of remarks will nonetheless be useful. Holism is usually associated with schools in 

philosophy of language and epistemology which focus on the necessary interconnectedness of 

words and statements. In this regard a distinction is usually made between ‘meaning holism’ 

and ‘epistemological holism’. Meaning holism can roughly be summarised as the view mainly 

associated with W.V.O. Quine and Donald Davidson that the meaning of individual words and 

statements always depends on the entire web of meaning of a language.140 Epistemological or 

confirmation holism is the claim that a single hypothesis can never be verified or falsified in 

isolation. Any empirical test of the hypothesis always depends on background assumptions of 
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the entire web of beliefs (also known as the Duhem–Quine thesis),141 or even, to use Kuhn’s 

terms, on the entire scientific paradigm of which it is part.142  

According to meaning holism as applied to legal-normative143 knowledge, the 

interpretation and application of legal norms is necessarily holistic in that the meaning of legal 

norms is constituted within the meaning web of the entire language. As such, the insights of 

meaning holism have profound consequences for our understanding of the process of 

interpretation.144 Today, even textualists do not deny that the meaning of legal norms always 

depends on context.145 The increased attention for context and the pragmatics of legal meaning 

naturally entails a reinforced role for coherence as a constitutive criterion in legal 

interpretation. However, the insights of meaning holism for the nature of legal interpretation 

are merely descriptive, and from this perspective legal interpretation cannot be more or less 

holistic – fundamentally legal norms are always interpreted holistically. 

The argument for a ‘more holistic’ understanding of the EU internal market seems to go 

further. It not only claims that we can only understanding individual norms in light of the entire 

legal framework, but also that we should reinterpret our understanding of the EU internal 

market, to the extent that broader values and principles, notably non-economic ones, should 

have normative force in interpreting the specific provisions of EU internal market law. In other 

words, the interpretive outcome should reflect a proper balance between economic and/or 

efficiency value on the one hand, and non-economic values such as environmental protection, 

consumer protection and distributive justice on the other.146 A fully holistic interpretation of 

EU internal market law would imply that when we assess whether some national measure 
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breaches free movement law, all the values and principles of the entire legal order are actively 

taken into account. As opposed to epistemological or meaning holism, this viewpoint can be 

described as ‘normative holism’. 

Lastly, holism and coherence should not be conflated, but they fit each other well. The 

degree of holism in legal interpretation is directly related to the scope of the ‘base’ of values 

and principles with which an interpretation should cohere in order to be valid.147 An 

interpretation which is more coherent with a broader set of values than another interpretation 

signifies that more values have been taken actively into account. A fully holistic approach to 

legal interpretation would require that any interpretation of the law be fully coherent with all 

other norms and values, a situation which is sometimes called ‘global coherence’.148 

 

B. The Seductions 

Having a rough idea of what a ‘more holistic’ understanding of EU internal market law would 

entail, why should we go down this road? This question can be approached from many different 

angles, of which I will only briefly discuss the doctrinal and theoretical viewpoints. 

Beginning with the latter, it is sometimes argued that law is necessarily one coherent 

whole, or at least that law necessarily strives for global coherence. This view is most notably 

associated with Ronald Dworkin’s theory of law as integrity.149 Dworkin famously argued that 

law is a ‘seamless web’.150 For Dworkin, law is a content-dependent system at the heart of 

which lies a set of moral principles which courts use to interpret the black-letter legal sources 

as much as possible as though they were part of one coherent set of norms.151 Properly 

interpreting black-letter legal sources then means interpreting them as if part of a seamless 

web. 

The quintessential question, of course, is why on earth law should be a seamless web, and 

why courts should be committed to global coherence and normative holism. The thesis is 

premised on the unity of value and the impossibility of genuine conflicts between moral and/or 
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150 R. Dworkin, ‘Hard Cases’ in Taking Rights Seriously (Harvard University Press 1978). 
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legal values.152 The unity of a moral value is deeply contested, however.153 Moreover, even if 

the possibility of moral unity is accepted, this does not imply that global coherence also applies 

to law. The idea that law is necessarily internally non-contradictory154 has been put into 

question by the possibility of having multiple Rules of Recognition within a single legal 

system.155 Since consistency is a necessary but not sufficient condition for coherence as the 

latter is generally understood,156 it is not at all obvious that the law should be, or even can be, 

globally coherent, nor that there is a moral or legal obligation for legal officials to aspire 

towards global coherence in law.157 

It follows that it is at least highly contestable whether legal interpretation in general ought 

to be ‘more’ or even ‘completely’ holistic in a normative sense, and whether courts should aim 

to interpret legal norms in a ‘globally coherent’ way. Of course, this does not mean that there 

are no specific reasons why EU internal market law ought to be interpreted in a holistic or 

‘more holistic’ manner. This requires a more doctrinal approach focused on EU law 

specifically. 

From a doctrinal perspective, a ‘more holistic’ interpretation of the free movement 

provisions, and of EU law generally, is usually substantiated by reference to the broader 

normative framework of Treaties, in particular, Article 2 TEU.158 Using a systemic approach 

to legal interpretation, we could argue that the ultimate objective of European integration is not 
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economic efficiency or maximising intra-community trade per se, but that economic integration 

is merely a means to approach the ultimately non-economic goals of peace and prosperity. This 

view is reinforced by the fact that non-economic values and interests have always been part of 

the EU internal market in some way.159 Why would we not square the circle by incorporating 

further evidence-suppressing presumptions in the concept of a trade barrier, for example by 

establishing a legal fiction that the activities of trade unions, or the exercise of fundamental 

rights as protected by national constitutional law, or, dare I suggest, the regulation of ‘certain 

selling arrangements’, fall outside the scope of the free movement provisions by definition?160  

This argument is captivating. The Treaties are not at all confined to economic efficiency, 

deregulation and liberalisation. The Dassonville rule clearly has the potential to function as a 

discrimination-independent, deregulatory mechanism if it is read and understood a-

contextually. The way in which trade barriers need to be justified ensures that there will always 

be a smaller or larger, depending on the standard of proof, bias towards deregulation.161 This 

bias can be completely justified in light of the normative relationship between the prohibitions 

and the derogations in the Treaty, after which the case law based justifications are modelled. 

However, in light of the Treaty as a whole, this bias seems less warranted, and a more inclusive 

and less skewed application of Dassonville seems more reasonable. 

Nevertheless, there are also several caveats at the doctrinal level, of which I would like to 

mention four. First and foremost, a systemic interpretation of particular provisions or dicta in 

light of the most general values and principles of the constitutional order runs the risk of falling 

victim to the self-idealising language of the law. One of the virtues of the ‘spirit of legal 

positivism’, in the words of Alexander Somek, has been legal positivism’s demystifying stance 

towards the legal sources. Somek is completely correct in holding that ‘[n]o legal positivist 

who is not completely out of her mind would say that God is the author of a constitution whose 

preamble states that the constitution was adopted “in the name of God from whom all law 
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originates”’.162 Admittedly, the founding values and principles of the EU as expressed in 

Articles 1 and 2 TEU, and elsewhere, do not refer to any deity, but a healthy degree of 

scepticism is needed nonetheless. One cannot avoid the impression that the EU justifies its 

existence by reference to all that is good and beautiful in the world: it is on a mission of political 

messianism.163 But a messiah complex is perhaps not a sufficient reason to take all these values 

and principles into account when interpreting a particular norm of EU law. 

Secondly, and as mentioned above, the broader and partly non-economic values of the 

Treaties have always played a role in the Court’s interpretation of the internal market. There 

are no apparent conflicts between the current interpretation and application of the fundamental 

freedoms, and the broader values of the Union. The value of regulatory freedom has its place 

in the existence of Treaty-based and case law-based justifications for trade restrictions. Legally, 

there is no compelling reason why environmental protection, consumer protection, 

fundamental rights and so on, should be taken more into account in the interpretation of the 

concept of a trade restriction or the application of the proportionality test. I do not want to be 

too legalistic here. Nothing in the Treaty, however, suggests that market values and non-market 

values should always be taken into account equally in every interpretive question, let alone in 

the interpretive questions concerning the EU internal market. 

Thirdly, the previous point is reinforced by the fact that the fundamental freedoms are the 

essential means to attaining the overarching objectives of the European integration project. 

While purpose is definitively a relevant factor in interpreting content, the two should not be 

conflated. The substantive content of individual norms is often distinct from their purpose,164 

																																																								
162 A. Somek, ‘The Spirit of Legal Positivism’ (2011) 12 German Law Journal 729, 734. 
163 J.H.H. Weiler, ‘In the Face of Crisis: Input Legitimacy, Output Legitimacy and the Political Messianism of 

European Integration’ (2012) 34 Journal of European Integration 825. See also Lindeboom et al., ‘Introduction: 

Steering the Good Ship Lollipop’ in Amtenbrink et al. (eds.), The Internal Market (n. 37). 
164 Consider road speed limits. The purpose of speed limits is to increase road safety and decrease road accident 

casualties (and increasingly, reduce the environmental impact of road traffic). The substantive content of a speed 

limit, however, is usually not ‘drive at a safe speed’ or ‘drive at an environmentally friendly speed’, but consists 

of a specific maximum speed which is by-and-large considered to contribute to its purpose. In probably the best 

work on rule-following ever written, Frederick Schauer shows how rules – which he conceives as ‘entrenched 

generalisations’ – replace the underlying purposes that justify them. Thus, over- and under-inclusiveness are an 

unavoidable consequence of replacing decision-making on the balance of reasons by decision-making on the basis 

of simplified generalisations. See Schauer, Playing by the Rules (n. 62), chs. 1–3. In fact, rules would be useless 

if they did not ‘supply resistance’ when it appears that their application does not result in a correct outcome, all 

things considered (ibid. 210).  



and the same applies more strongly to the distinction between the substantive content of 

individual norms and the overall purpose of the legal system of which they are members. 

Accepting that the ultimate purpose of the EU is non-economic, the means through which this 

purpose aims to be achieved can be fully economic in substance. Whether the current 

conception of the EU internal market and its model of economic integration are sufficient to 

achieve welfare and peace,165 and whether there might have been different roads available,166 

are separate questions concerning the political morality of the EU.167 

Lastly, the question of how holistically we should interpret the EU internal market can 

only be discussed within the historical-judicial constraints of the EU’s constitutional narrative. 

The meaning of legal norms is shaped profoundly by previous judicial interpretation. I do not 

merely refer to the doctrine of precedent or the self-referential judicial style.168 Jurisprudence 

also has a hermeneutic impact in the sense that it bridges the historical distance between the 

enactment of a norm and the present-day circumstances in which it ought to be applied.169 

Accordingly, the meaning itself of legal norms is path-dependent: notwithstanding the rhetoric 

of interpretive theories such as originalism and textualism, how we understand legal norms and 

how we apply them is always partly determined by the way in which courts have interpreted 

them in previous cases. The viability of the current legal framework governing restrictions to 

free movement cannot be evaluated in a vacuum. It follows that any alteration to how we 

																																																								
165 Cf. e.g. A.J. Menéndez, ‘The Existential Crisis of the European Union’ (2013) 14 German Law Journal 453; 

and D. Kukovec, ‘Law and the Periphery’ (2015) 21 European Law Journal 406. 
166 G. de Búrca, ‘The Road Not Taken: The European Union as a Global Human Rights Actor’ (2011) 105 

American Journal of International Law 649. 
167 Cf. A.T. Williams, ‘Taking Values Seriously: Towards a Philosophy of EU Law’ (2009) 29 Oxford Journal of 

Legal Studies 549. 
168 On the role of precedent and case-based reasoning in EU law, see T. Tridimas, ‘Precedent and the Court of 

Justice: A Jurisprudence of Doubt?’, in Dickson and Eleftheriadis (eds.), Philosophical Foundations (n. 139); and 

M.A. Jacob, Precedents and Case-based Reasoning in the European Court of Justice (Cambridge University Press 

2014). 
169 H.-G. Gadamer, Truth and Method (Sheed and Ward 1979), 290–293. On Gadamerian hermeneutics in the 

context of legal interpretation, see F.S. Ravitch, ‘The Continued Relevance of Philosophical Hermeneutics in 

Legal Thought’ in B.G. Slocum (ed.), The Nature of Legal Interpretation (Chicago University Press 2017). On 

the concept of ‘distance’ in hermeneutics as applied to constitutional interpretation and the implications for the 

originalist–purposivist debate, see, R. Peters, ‘Constitutional Interpretation: A View from a Distance’ (2011) 50 

History and Theory 117, 127–135. 



understand the EU internal market – both at a global level and in its application to individual 

cases – is invariably shaped by the well-established jurisprudence of the Court.  

None of the above is to argue that ‘more holistic’ approaches to EU internal market law 

are necessarily a bad idea, nor is it a plea for reductionism. This section merely aimed to show 

that it is often not straightforward to make sense of what ‘holism’ and a ‘more holistic’ 

understanding of the EU internal market actually mean, and that it is not obvious whether 

regulatory freedom and non-market values should play a more prominent role in forming a 

reasonable conception of the EU internal market. On the other hand, no constitution is immune 

to the inevitable decline of its meaning and value, which necessitates its reinterpretation or 

even reconstituting the polity’s constitutional foundations.170 The EU internal market will 

continue to interact with the broader political, moral and economic foundations of the Treaties, 

moving ever closer to a hopefully reasonable equilibrium. With its content being impossible to 

predict, this equilibrium is likely to be the result of an ongoing string of pragmatic judgments, 

rather than a refinement of the abstract meaning of legal rules and principles.  

Meanwhile, whether these individual judgments are ‘reasonable’ applications of the free 

movement provisions in view of the value of holistic interpretation remains obscure, for it is 

precisely unclear what the value of holism consists of, and to what extent holism should inform 

the proper interpretation of EU internal market law. Even if holism has normative value, 

perhaps as part of reflective equilibrium as a method of justification, it remains to be seen to 

what extent it is up for the EU courts and national courts to apply holistic methods of 

interpretation.171 
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VI. Keeping Calm and Carrying On 
 

One of the brilliant insights of the American legal realists has been that many legal rules and 

principles, including many of those laid down in case law, are so general and abstract that they 

do not really guide courts in future cases, leaving them primarily to ‘respond to the stimulus of 

the facts in the concrete case before them rather than to the stimulus of over-general and 

outworn abstractions in [prior] opinions and treatises’.172 Whether this is good or bad is hard 

to say – the answer certainly depends on the extent to which we trust the ECJ and the national 

courts to achieve reasonable outcomes in individual cases.173 The quality of the Court’s 

reasoning varies, ranging from logical applications of the existing rules to instances of 

uncommunautaire reasoning and hardly intelligible analogical references to earlier cases.174  

The virtues of autonomy notwithstanding, one of the detrimental effects of the Court’s 

insistence to construct its body of case law incrementally – ‘stone by stone’, as it were175 –  and 

without either extra-legal reference or a particularly impressive elaboration of ratio decidendi, 

is that attempts to extract the meaning and implications of a judgment can be a rather gruesome, 
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if not impossible, exercise.176 After more than forty years, in many respects we are still in the 

dark regarding the question of what it means to apply the Dassonville rule reasonably, and by 

extension, regarding our conception of the EU internal market and its interpretive sphere. 

Obviously, we should be reasonable in interpreting EU law, but predicting the implications of 

a reasonable application of the free movement provisions becomes no less a daunting task.  

Two things are certain. Firstly, pragmatism in adjudication has triumphed: whether one 

likes it or not, hermeneutic temptations are best to be resisted. It seems wise to keep calm and 

carry on, perhaps not expecting any grand, unitary philosophy in the case law. In fact, as the 

metaphysics of ethical value itself might be pluralistic, it might be quite incredible if the legal 

doctrine that is based on ethical notions such as reasonableness could ever be captured in such 

a unitary philosophy.177 At the minimum, however, we should continue to subject the Court’s 

reasoning to critical analysis, with a sharp eye for any signs of Weberian q’adi justice,178 and 
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pragmatism which goes so far as to make free movement law entirely devoid of rules.179 

Secondly, having survived the Sunday Trading ‘drama in five acts’,180 the Keck confusion, and 

the semantic threat of the market access slogan,181 Dassonville remains valid case law.182 Case 

law which raises more questions than it answers – but valid case law nonetheless. In heaven, 

its true meaning will be found.183 
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rules have virtues as well as vices, and rule-bound decision-making is not necessarily superior to ad hoc decision-

making in all circumstances. 
180 C. Barnard, ‘Sunday Trading: A Drama in Five Acts’ (1994) 57 Modern Law Review 449. 
181 Snell, ‘The Notion of Market Access’ (n. 85). 
182 Scotch Whisky Association, C-333/14, EU:C:2015:845, para. 31. 
183 Cf. Gormley, ‘Free Movement of Goods and Their Use’ (n. 18) 1628.  
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I. Introduction 
 

EU law scholars are well acquainted with the lights and shadows of the doctrine of direct 

effect.1 Despite Pescatore’s well-known claim that direct effect is an ‘infant disease’ of 

																																																								
1 See by way of introduction, in English e.g., J.A. Winter, ‘Direct Applicability and Direct Effect: Two Distinct 

and Different Concepts in Community Law’ (1972) 9 Common Market Law Review 425; P. Pescatore, ‘The 

Doctrine of “Direct Effect”: An Infant Disease of Community Law’ (1983) 8 European Law Review 155; S. 

Prechal, ‘Does Direct Effect Still Matter?’ (2000) 37 Common Market Law Review 1047; J.M. Prinssen and A. 

Schrauwen (eds.), Direct Effect. Rethinking a Classic of EC Legal Doctrine (Europa Law Publishing 2002); B. de 

Witte, ‘Direct Effect, Primacy, and the Nature of the Legal Order’ in P. Craig and G. de Búrca (eds.), The 

Evolution of EU Law, 2nd edn (Oxford University Press 2011); R. Schütze, ‘Direct Effects and Indirect Effects’ 

in R. Schütze and T. Tridimas (eds.), Oxford Principles of European Union Law, vol. 1 (Oxford University Press 

2018); in French e.g., L.-J. Constantinesco, L’applicabilité directe dans le droit de la CEE (LGDJ 1970); R. 

Kovar, L’applicabilité directe du droit communautaire (Clunet 1973); P. Pescatore, ‘L’effet des directives 

communautaires: une tentative de démythification’ [1980] Recueil Dalloz 171; C. Haguenau, L’application 

effective du droit communautaire en droit interne. Analyse comparative des problèmes rencontrés en droit 

francais, anglais et allemand (Bruylant 1995); D. Simon, Le système juridique communautaire (3rd edn, PUF 

2001) 383–469; in German e.g., U. Everling, ‘Zur direkten innerstaatlichen Wirkung der EG-Richtlinien’ in B. 

Börner (ed.), Einigkeit und Recht und Freiheit: Festschrift für Karl Carstens zum 70. Geburtstag (Heymanns 

1984); U. Haltern, Europarecht: Dogmatik im Kontext, 2nd edn (Mohr Siebeck 2007) 314–387; C. Wohlfahrt, 

Die Vermutung unmittelbarer Wirkung des Unionsrechts (Springer 2015); in Italian e.g., A. La Pergola, ‘Il giudice 

costituzionale italiano di fronte al primato e all’effetto diretto del diritto comunitario: note su un incontro di studio’ 

[2003] Giurisprudenzia costituzionale 2432; G. Tesauro, Diritto dell’Unione Europea (CEDAM 2012) 161–182; 

M. Distefano (ed.), L’effetto diretto delle fonti dell'ordinamento giuridico dell'Unione europea (Editoriale 



European law,2 questions of direct effect continue to arise, particularly in the context of 

directives.3 The main aim of this paper is to cast light on a specific aspect of this doctrine: the 

elusive distinction between obligations and mere adverse repercussions with a view to the 

invocability of directives.  

After many attempts to reconcile the alleged incongruences in the case law on direct effect 

of directives, and numerous categories and distinctions including not only vertical and 

horizontal direct effect, but also inverse vertical direct effect, triangular situations, ‘incidental 

effects’, invocability of substitution and invocability of exclusion, the academic consensus 

seems to be that it is impossible to come up with a theory of direct effect of directives which 

accurately describes the case law.4  

The central aim of this article, however, is to provide such a theory by emphasising the 

‘normative impact’ of invoking a directive. This ‘normative impact theory’ is capable of 

explaining the Court’s case law on direct effect of directives, and arguably is also normatively 

more desirable than existing theories. Thus, this theory not only solves a longstanding puzzle 

																																																								
Scientifica 2017); in Dutch e.g., J.M. Prinssen, Doorwerking van Europees recht. De verhouding tussen directe 

werking, conforme interpretative en Europeesrechtelijke overheidsaansprakelijkheid (Kluwer 2004); J.H. Jans, 

S. Prechal and R.J.G.M. Widdershoven, Inleiding tot het Europees bestuursrecht (Ars Aequi 2016) 67–88. For an 

analysis of the doctrine of direct effect as a means to ensure the full effectiveness of EU law, see S. Seyr, Der 

effet utile in der Rechtsprechung des EuGH (Duncker & Humblot 2008) 122–133; and D. Leczykiewicz, 

‘Effectiveness of EU Law before National Courts: Direct Effect, Effective Judicial Protection, and State Liability’ 

in D. Chalmers and A. Arnull (eds.), The Oxford Handbook of European Union Law (Oxford University Press 

2015), both with further references. 
2 Pescatore, ‘The Doctrine of “Direct Effect”’ (n. 1). 
3 Among other questions surrounding the doctrine of direct effect are the invocability of general principles of EU 

law and provisions of the Charter of Fundamental Rights of the European Union [2016] OJ C202/02 (CFR) against 

private parties. See e.g., Werner Mangold v Rüdiger Helm, C-144/04, EU:C:2005:709; Seda Kücükdeveci v 

Swedex GmbH & Co. KG, C-555/07, EU:C:2010:21; Association de médiation sociale v Union locale des 

syndicats CGT and Others, C-176/12, EU:C:2014:2; Dansk Industri (DI), acting on behalf of Ajos A/S v Estate of 

Karsten Eigil Rasmussen, C-441/14, EU:C:2016:278; Vera Egenberger v Evangelisches Werk für Diakonie und 

Entwicklung e.V., C-414/16, EU:C:2018:257; Stadt Wuppertal v Maria Elisabeth Bauer and Volker Willmeroth v 

Martina Broßonn, C-569/16, EU:C:2018:871. The (horizontal) invocability of general principles and fundamental 

rights of EU law is beyond the scope of this article. 
4 M. Dougan, ‘When Worlds Collide! Competing Visions of the Relationship between Direct Effect and 

Supremacy’ (2007) 44 Common Market Law Review 931, 963. 



in EU legal doctrine,5 it can also help courts, practitioners and scholars in better understanding 

the direct effect of directives, which remains a persistent problem – particularly in – though 

not limited to6 – EU environmental law.7 Indeed, the complexity of the myriad issues 

surrounding the invocability of EU norms is not unknown to the Court, which has often been 

confronted with difficult questions on the invocability of EU norms, forcing it to navigate 

between providing satisfactory outcomes in individual cases and creating a consistent, 

predictable and understandable jurisprudence. As Koen Lenaerts and Tim Corthaut observe, 

further theory-building on the invocability of EU norms could guide the Court in preliminary 

reference proceedings, where its case law increasingly reveals this concept’s impact on the 

outcome of individual cases.8 Notwithstanding the explanatory force of the normative impact 

theory, it is clear that the existing case law is rife with confusion, which may partly be the result 

of the functioning of the preliminary reference procedure. Further guidance by the Court itself 

would thus be welcomed, for which the normative impact theory to direct effect can be of 

assistance. 

In order to properly introduce our doctrinal construction of the case law, this article is 

divided in two. In the first part, we set the context by revisiting the development of the case 

law and the main existing theories of direct effect in general and of directives in particular 

(sections II–IV). Secondly, we introduce a theory that explains the alleged incongruences of 

the case law and how the latter is influenced by the functioning of the preliminary reference 

procedure (sections V–VI). 

																																																								
5 We refer to A. von Bogdandy and J. Bast, Principles of European Constitutional Law (Hart Publishing 2009) 

356–357: ‘The biggest hurdle still to be overcome by legal doctrine is to come up with clear criteria for 

demarcating the boundary between a (not recognised) horizontal direct effect and a (recognised) indirect 

imposition of burdens in triangular situations’. 
6 See e.g., Portgás - Sociedade de Produção e Distribuição de Gás SA v Ministério da Agricultura, do Mar, do 

Ambiente e do Ordenamento do Território, C-425/12, EU:C:2013:829; and David Smith v Patrick Meade and 

Others, C-122/17, EU:C:2018:631. 
7 Salzburger Flughafen GmbH v Umweltsenat, C-244/12, EU:C:2013:203; Stadt Wiener Neustadt v 

Niederösterreichische Landesregierung, C-348/15, EU:C:2016:882. On the obligation of national authorities to 

ensure the full effectiveness of the Environmental Impact Assessment (EIA) Directive (Directive 2011/92/EU on 

the Assessment of the Effects of Certain Public and Private Projects on the Environment [2012] OJ L26/1), see 

also recently, Comune di Castelbellino v Regione Marche and Others, C-117/17, EU:C:2018:129. 
8 K. Lenaerts and T. Corthaut, ‘Towards an Internally Consistent Doctrine on Invoking Norms of EU Law’ in S. 

Prechal and B. van Roermund (eds.), The Coherence of EU Law: The Search for Unity in Divergent Concepts 

(Oxford University Press 2008) 514–515. 



More specifically, this article is structured as follows. First, we introduce the various 

theories on direct effect, with particular focus on doctrinal explanation of the case law on the 

horizontal direct effect of directives (section II). Second, we clarify the case law on the 

invocability of directives, which has remained elusive notwithstanding much doctrinal work in 

the 1990s and 2000s, by putting the distinction between ‘mere adverse repercussions’ and 

‘direct obligations’ in the spotlight (section III). While this analysis includes revisiting some 

well-known cases, it is necessary because the existing literature has focused mainly on 

horizontal direct effect,9 thus missing the jurisprudential image that emerges from the case law 

as a whole. Third, we show how the existing theories of direct effect of directives are incapable 

of recognising the distinction between direct obligations and mere adverse repercussions 

(section IV). Fourth, we provide a doctrinal construction of this case law,10 focusing on the 

‘normative impact’ of the invocability of EU directives, which explains how the Court 

distinguishes mere adverse repercussions from direct obligations (section V). We conclude that 

the normative impact theory is descriptively more accurate and normatively more desirable 

than the existing theories. Fifth, in section VI we explain how the functioning of the preliminary 

reference procedure has affected the development of the understanding of the case law on direct 

effect, mainly through an implicit presumption of the possibility of consistent interpretation in 

the absence of a specific question on direct effect, in line with the Court’s so-called ‘stone-by-

																																																								
9 But see on inverse vertical direct effect e.g., A. Arnull, ‘Having your Cake and Eating it Ruled Out’ (1988) 13 

European Law Review 42; and S. Richter, ‘Die unmittelbare Wirkung von EG-Richtlinien zu Lasten einzelner’ 

[1988] Europarecht 394; and on triangular situations e.g., D. Simon, ‘Effet direct et primauté. Dans des “situations 

triangulaires”, l’effet “collateral” ne fait pas obstacle à l’effet direct vertical des directives’ (2004) 63 Europe 12; 

M. Hofstötter, ‘The Old Lady and the Quary, oder: Frau Wells, ihr Haus, der Steinbruch und das 

Gemeinschaftsrecht – Eine Dreiecksgeschichte’ [2004] European Law Reporter 276; K. Fischer and T. Fetzer, 

‘Bloße negative Auswirkungen auf die Rechte Dritter stehen einer unmittelbaren Wirkung von Richtlinien im 

Dreiecksverhältnis nicht entgegen’ [2004] EWS: Europäisches Wirtschafts- & Steuerrecht 236. H.F.M.W. van 

Rijswick and R.J.G.M. Widdershoven, ‘Rechtstreekse werking van richtlijnen in driehoeksverhoudingen’ [2004] 

Nederlands tijdschrift voor Europees recht 42. 
10 By doctrinal constructivism we refer to the traditional method of legal science, focusing on systematising and 

analysing the case law in light of theory and doctrine. See e.g., A. von Bogdandy, ‘The Past and Promise of 

Doctrinal Constructivism: A Strategy for Responding to the Challenges Facing Constitutional Scholarship in 

Europe’ (2009) 7 International Journal of Constitutional Law 364; R. van Gestel and H.-W. Micklitz, 

‘Revitalizing Doctrinal Legal Research in Europe: What About Methodology?’ (2011) EUI Working Papers LAW 

2011/05; A. Somek, The Legal Relation: Legal Theory after Positivism (Cambridge University Press 2017) ch. 3. 



stone approach’ (section VI.A),11 but also through the fact that the Court is always guided – 

and sometimes potentially taken off course – by the information supplied by the referring 

national court (section VI.B). Section VII concludes. 

 

II. Setting the Context: Direct effect and Directives 
 

In Van Gend & Loos, the reasons for the direct effect of Article 12 of the Treaty Establishing 

the European Economic Community (EEC) given by the Court suggested that directives could 

never be directly effective, since any rights or obligations contained in directives are ‘qualified 

by any reservation on the part of states which would make its implementation conditional upon 

a positive legislative measure enacted under national law’.12 On a strict reading of 

‘unconditionality’ as meaning ‘without conditions’, directives would by definition lack 

unconditionality. 

Nonetheless, the Court’s well-known gradual loosening of the conditions of direct effect 

has allowed it to accept direct effect of directives as well, while more generally, the 

increasingly lenient test for direct effect has led commentators to question the relevance of 

direct effect other than a test of justiciability.13 These developments need no extensive 

repetition here.14 In Reyners, the Court held that Article 52 EEC possessed direct effect, 

notwithstanding that this provision provided for the gradual abolishment of all barriers to 

establishment. Thus, while being dependent on further implementation, according to the Court 

Article 52 EEC had ‘at least a partial direct effect in so far as it specifically prohibits 

discrimination on grounds of nationality’.15 A similar approach was taken in Defrenne, which 

concerned an obligation for Member States to gradually abolish all forms of gender 

																																																								
11 K. Lenaerts, ‘EU Citizenship and the European Court of Justice’s “Stone-by-Stone” Approach’ (2015) 1 

International Comparative Jurisprudence 1. 
12 NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v Netherlands Inland Revenue 

Administration, 26/62, EU:C:1963:1. This suggestion is indeed supported by the text of Art. 288 TFEU which 

appears to deny directive’s having effects within the Member States’ legal orders. 
13 S. Prechal, Directives in EC Law (Oxford University Press 2005) 240–241; Pescatore, ‘The Doctrine of “Direct 

Effect”’ (n. 1) 176–177; R. Schütze, European Constitutional Law (Cambridge University Press 2012) 314.  
14 For overviews of the trend from a ‘strict’ to a ‘lenient’ test, see e.g. Schütze, ‘Direct Effects and Indirect Effects’ 

(n. 1) 268–270; P. Craig and G. de Búrca, EU Law: Text, Cases, and Materials, 6th edn (Oxford University Press 

2015) 184–208; de Witte, ‘Direct Effect’ (n. 1). 
15 Jean Reyners v Belgian State, 2/74, EU:C:1974:68, para. 14. 



discrimination at work by virtue of Article 119 EEC (now 157 TFEU). The Court identified a 

directly effective core right not to be directly discriminated against.16  

Meanwhile, direct effect was extended to sufficiently clear and unconditional provisions 

of regulations,17 decisions,18 and directives.19 In Van Duyn, the Court provided three arguments 

in support of the invocability of unimplemented directives against the state: the binding effect 

of directives pursuant Article 288 TFEU, the principle of effectiveness, and the non-exclusion 

of directives from the preliminary reference procedure.20 Further, Van Duyn made it clear that 

the ‘unconditionality’ criterion should not be given a strict reading, to the extent that limitations 

of and exceptions to the main rule do not prevent a provision from being unconditional insofar 

as ‘the meaning and exact scope of the provision raise questions of interpretation, these 

questions can be resolved by the courts’.21 

In light of these developments, Pescatore was the first commentator to observe that direct 

effect is simply ‘the normal state of the law’.22 In a mature legal order, it is obvious that 

provisions can be relied upon before courts insofar as they are justiciable,23 meaning that they 

can be interpreted and applied by courts.24 The criteria of sufficient precision and 

unconditionality embody this requirement.25  

																																																								
16 Gabrielle Defrenne v Société anonyme belge de navigation aérienne Sabena, 43/75, EU:C:1976:56, paras. 21–

24. 
17 Orsolina Leonesio v Ministero dell'agricoltura e foreste, 93/71, EU:C:1972:39. 
18 Franz Grad v Finanzamt Traunstein, 9/70, EU:C:1970:78. 
19 Yvonne van Duyn v Home Office, 41/74, EU:C:1974:133. 
20 van Duyn v Home Office, 41/74, EU:C:1974:133, para. 12. In Criminal proceedings against Tullio Ratti, 148/78, 

EU:C:1979:110, para. 22, the Court added a fourth argument, namely that Member States may not rely on their 

own failure to implement a directive (the so-called estoppel argument). 
21 van Duyn v Home Office, 41/74, EU:C:1974:133, para. 14. Similarly, for the direct effect of Art. 34 TFEU in 

light of derogations provided by Art. 36 TFEU, SpA Sargoil v Italian Ministry of Foreign Trade, 13/68, 

EU:C:1968:54. 
22 Pescatore, ‘The Doctrine of “Direct Effect”’ (n. 1). 
23 Ibid. 176–177. 
24 For a classic account of the concept of justiciability, see L. Fuller, ‘The Forms and Limits of Adjudication’ 

(1978) 92 Harvard Law Review 353. 
25 Cf. van Duyn v Home Office, 41/74, EU:C:1974:133, para. 14; Opinion of AG Jacobs in Swedish State v 

Stockholm Lindöpark AB and Stockholm Lindöpark AB v Swedish State, C-150/99, EU:C:2000:504, para. 44. 



This wide interpretation of the doctrine of direct effect is also supported by judgments 

such as Becker,26 VNO,27 and Kraaijeveld,28 which conjunctively suggest that justiciability is 

a necessary and sufficient condition for EU law provisions to be invoked before national courts. 

In Becker, the Court had seemingly taken the view that – following a strict reading of Van 

Gend & Loos – there is a link between direct effect and the existence of a subjective right: 

 

‘[W]herever the provisions of a directive appear, as far as their subject-matter is 

concerned, to be unconditional and sufficiently precise, those provisions may, in the 

absence of implementing measures adopted within the prescribed period, be relied upon 

as against any national provision which is incompatible with the directive or in so far as 

the provisions define rights which individuals are able to assert against the state’.29 

 

While it has indeed been argued that direct effect should be limited to subjective rights,30 it 

appears that the word ‘or’ implies that a subjective right is a sufficient, but not a necessary 

condition in order for an EU provision to have direct effect.31 Alternatively, it has been argued 

that the last part of the cited paragraph is meant to indicate that a subjective right to invoke an 

EU provision is the consequence of that provision having direct effect.32 This interpretation 

has support in the case law as well.33  

																																																								
26 Ursula Becker v Finanzamt Münster-Innenstadt, 8/81, EU:C:1982:7. 
27 Verbond van Nederlandse Ondernemingen v Inspecteur der Invoerrechten en Accijnzen, 51/76, EU:C:1977:12. 
28 Aannemersbedrijf P.K. Kraaijeveld BV and Others v Gedeputeerde Staten van Zuid-Holland, C-72/95, 

EU:C:1996:404. 
29 Becker, 8/81, EU:C:1982:7, para. 25 (emphasis added). 
30 Lenaerts and Corthaut, ‘Towards an Internally Consistent Doctrine’ (n. 8); K. Lenaerts and T. Corthaut, ‘Of 

Birds and Hedges: The Role of Primacy in Invoking Norms of EU Law’ (2006) 31 European Law Review 287. 
31 See e.g. Schütze, ‘Direct Effects and Indirect Effects’ (n. 1) 270; and also Prechal, Directives (n. 13) 231–241. 
32 M. Ruffert, ‘Rights and Remedies in European Community Law: A Comparative View’ (1997) 34 Common 

Market Law Review 307, 319–321. 
33 See e.g., R v Secretary of State for the Home Department, ex parte Wieslaw Gloszczuk and Elzbieta Gloszczuk, 

C-63/99, EU:C:2001:488, para. 38; R v Secretary of State for the Home Department, ex parte Julius Barkoci and 

Marcel Malik, C-257/99, EU:C:2001:491, para. 39; Courage Ltd v Bernard Crehan and Bernard Crehan v 

Courage Ltd and Others, C-453/99, EU:C:2001:465, paras. 26–27. See also J. Darpö, ‘Pulling the trigger: ENGO 

standing rights and the enforcement of environmental obligations in EU law’ in S. Bogojević and R. Rayfuse 

(eds.), Environmental Rights in Europe and Beyond (Hart Publishing 2018) 253. 



Judgments including VNO and Kraaijeveld, in turn, confirm such an ‘objective’ 

conceptualisation of direct effect – in which justiciability is a necessary and sufficient condition 

for direct effect – by emphasising that sufficiently clear and unconditional provisions which 

clearly do not confer subjective rights onto individuals can nonetheless be invoked by 

individuals against their state.34 In order to account for these judgments, some commentators 

– mainly in the German and Dutch literature – have distinguished between a narrow concept 

of ‘subjective direct effect’ and a broader concept of ‘objective direct effect’ to distinguish 

between the invocation of an EU provision that confers a subjective right to individuals 

(‘subjective direct effect’) and the invocation of an EU provision which does not confer any 

rights to individuals but which imposes an obligation onto national judicial and administrative 

authorities to apply this provision (‘objective direct effect’).35 

In line with Pescatore’s ‘infant disease’ conception of direct effect, it seems however that 

most authors see the possibility to invoke any sufficiently precise and unconditional provision 

of EU law before national courts as further evidence that direct effect is merely a matter of 

justiciability.36 The question is whether this assertion is correct in the context of direct effect 

of directives. Indeed, after the Court had confirmed the invocability of directives by individuals 

in proceedings against the state in Van Duyn and subsequent cases, in Marshall it famously 

observed obiter dictum that the binding nature of directives exists only in relation to the 

																																																								
34 Verbond van Nederlandse Ondernemingen, 51/76, EU:C:1977:12, paras. 23–24; Kraaijeveld, C-72/95, 

EU:C:1996:404, para. 56. 
35 For a brief overview of this distinction, see P. Craig and G. de Búrca, EU Law: Text, Cases, and Materials, 6th 

edn (Oxford University Press 2015) 185–186. This discussion is largely, though not exclusively, the result of the 

case law on the invocability of the EIA Directive (e.g. Kraaijveld and Wells). See e.g. A. Bach, ‘Direkte 

Wirkungen von EG-Richtlinien’ (1990) Juristenzeitung 1108; A. Epiney, ‘Unmittelbare Anwendbarkeit und 

objektive Wirkung von Richtlinien’ (1996) 111 Deutsches Verwaltungsblatt 409; M. Pechstein, ‘Die 

Anerkennung der rein objektiven unmittelbaren Richtlinienwirkung’ (1996) 7 Europäisches Wirtschafts- & 

Steuerrecht 261; E. Klein, ‘Objektive Wirkungen von Richtlinien’ in O. Due, M. Lutter and J. Schwarze (eds.), 

Festschrift für Ulrich Everling (1995). See for analysis also Ruffert, ‘Rights and Remedies’ (n. 32) 319–321; and 

D. Edward, ‘Direct Effect, the Separation of Powers and the Judicial Enforcement of Obligations’ in Scritti in 

Onore di Giuseppe Federico Mancini. Vol. 2: Diritto dell’Unione Europea (Giuffrè 1998). Some authors have 

referred to ‘objective direct effect’ as ‘(objective) legality control’ to distinguish this situation from ‘direct effect’, 

e.g. C.W.A. Timmermans, ‘Noot onder VNO-arrest en ENKA-arrest’ (1978) Ars Aequi 350; F. Amtenbrink and 

H.H.B. Vedder, Recht van de Europese Unie (Boom Juridische Uitgevers 2017) 207–208. For a discussion of the 

various views, see Prechal, Directives (n. 13) 234–237, with further references. 
36 See e.g. Prechal, ‘Does Direct Effect Still Matter?’ (n. 1); Schütze, ‘Direct Effects and Indirect Effects’ (n. 1) 

270–271. 



Member States, and that they can, therefore, only create rights for individuals – not 

obligations.37  

Accordingly, even if a provision of a directive is sufficiently clear and unconditional, an 

individual cannot rely on it against another individual (the prohibition of horizontal direct 

effect).38 An explicit call by Advocate General Lenz to change course and allow for horizontal 

direct effect of directives was famously rejected by the Court in Faccini Dori.39 In this case, 

Ms Faccini Dori invoked the (unimplemented) Doorstep Selling Directive40 in a dispute against 

the street seller who had persuaded her to buy a language course and then refused to annul the 

contract a few days later, as it would have been required to do had Italy implemented the 

Directive. The Court had no difficulty in rejecting Ms Faccini Dori’s position. By reference to 

Marshall, the ECJ shut the door to horizontal direct effect: ‘a Directive cannot of itself impose 

obligations on an individual’.41 Likewise, a Member State cannot rely on a sufficiently clear 

and unconditional provision of a directive against an individual (the prohibition of inverse 

vertical direct effect).42 

These two prohibitions appear to be at odds with the thesis that, at least in the context of 

directives, the doctrine of direct effect is merely a question of justiciability. After all, if direct 

effect can be reduced to justiciability, this would suggest that sufficiently clear and 

unconditional provisions from (unimplemented) directives should be capable of being invoked 

																																																								
37 M.H. Marshall v Southampton and South-West Hampshire Area Health Authority, 152/84, EU:C:1986:84, para. 

48, referring to Art. 288 TFEU. 
38 Marshall, 152/84, EU:C:1986:84, para. 48. 
39 Opinion of AG Lenz in Paola Faccini Dori v Recreb Srl, C-91/92, EU:C:1994:45, paras. 43–73; Paola Faccini 

Dori v Recreb Srl, C-91/92, EU:C:1994:292, paras. 20–25. 
40 Council Directive 85/577/EEC of 20 December 1985 to protect the consumer in respect of contracts negotiated 

away from business premises [1985] OJ L372/31, now replaced by Directive 2011/83/EU of the European 

Parliament and of the Council of 25 October 2011 on consumer rights [2011] OJ L304/64. 
41 Faccini Dori, C-91/92, EU:C:1994:292, para. 20. 
42 Pretore di Salò v Persons unknown, 14/86, EU:C:1987:275; Criminal proceedings against Kolpinghuis 

Nijmegen BV, 80/86, EU:C:1987:431; Criminal proceedings against Silvio Berlusconi and Others, C-387/02, C-

391/02 and C-403/02, EU:C:2005:270; Criminal proceedings against Luciano Arcaro, C-168/95, 

EU:C:1996:363; and Portgás, C-425/12, EU:C:2013:829. Inverse vertical direct effect is also called descendant 

or downwards direct effect, A. Albors-Llorens, ‘The Direct Effect of EU Directives: Fresh Controversy or a Storm 

in a Teacup? Comment on Portgás’ (2014) 39 European Law Review 851. 



even against other individuals.43 Many proponents of allowing for horizontal direct effect of 

directives emphasised that in the ‘ordinary state of the law’ individuals ought to be able to 

enforce the rights they would have been granted, had the state correctly implemented the 

respective directive.44 

While questions of direct effect also continue to arise in the context of primary law,45 such 

questions are mainly associated with directives. Looking at the case law, it appears that the 

																																																								
43 The distinction on the (horizontal) direct effect of directives predates Marshall judgment; see e.g. H. Schermers, 

‘Indirect Obligations. Four Questions in Respect of EEC-Obligations arising from Rights or Obligations of 

Others’ (1977) 24 Netherlands International Law Review 260; A.J. Easson, ‘Can Directives Impose Obligations 

on Individuals?’ (1979) 4 European Law Review 67. 
44 See e.g. P. Manin, ‘L’invocabilité des directives; Quelques interrogations’ [1990] Revue trimestrielle de droit 

européen 669; F. Emmert and M. Pereira de Azevedo, ‘L’effet horizontal des directives: La jurisprudence de la 

CJCE: un bateau ivre?’ [1993] Revue Trimestrielle de Droit Européen 503; C. Boch and R. Lane, ‘European 

Community Law in National Courts: A Continuing Contradiction’ (1992) 5 Leiden Journal of International Law 

171; T. Tridimas, ‘Horizontal Effect of Directives: A Missed Opportunity?’ (1994) 19 European Law Review 621, 

D. Kinley, ‘Direct Effect of Directives: Stuck on Vertical Hold’ (1995) 1 European Public Law 79; P. Craig, 

‘Directives: Direct Effect, Indirect Effect and the Construction of National Legislation’ (1997) 22 European Law 

Review 519. 
45 As to general principles of EU law, see e.g. n. 3 above; as to free movement of goods, see e.g. Fra.bo SpA v 

Deutsche Vereinigung des Gas- und Wasserfaches eV (DVGW) — Technisch-Wissenschaftlicher Verein, C-

171/11, EU:C:2012:453, and see generally, C. Krenn, ‘A Missing Piece in the Horizontal Direct Effect “Jigsaw”: 

Horizontal Direct Effect and the Free Movement of Goods’ (2012) 49 Common Market Law Review 177; and 

L.W. Gormley, ‘Private Parties and the Free Movement of Goods: Responsible, Irresponsible, or a Lack of 

Principles?’ (2015) 38 Fordham International Law Journal 993); as to the horizontal direct effect of the 

fundamental freedoms in general, see e.g. S. Enchelmaier, ‘Horizontality: The Application of the Four Freedoms 

to Restrictions Imposed by Private Parties’ in P. Koutrakos and J. Snell (eds.), Research Handbook on the Law of 

the EU Internal Market (Edward Elgar Publishing 2017); P.C Müller-Graff, ‘Direct Horizontal Effect of the 

Transnational Market Access Freedoms of the Internal Market’ in F. Amtenbrink et al. (eds.), The Internal Market 

and the Future of European Integration: Essays in Honour of Laurence W. Gormley (Cambridge University Press 

2019). As to public international law, see e.g., in the context of the Aarhus Convention, Protect Natur-, Arten- 

und Landschaftsschutz Umweltorganisation v Bezirkshauptmannschaft Gmünd, C-664/15, EU:C:2017:987). It 

might be argued that questions of direct effect, rather than an infant disease, precisely point at the EU’s cooperative 

federal structure and the complex interaction between the EU and national legal orders, in which effet utile has to 

be balanced against legality, legal certainty, and judicial legitimacy, among others. See further J. Dickson, 

‘Directives in EU Legal Systems: Whose Norms Are They Anyway?’ (2011) 17 European Law Journal 190; and 

on cooperative federalism generally, R. Schütze, From Dual to Cooperative Federalism (Oxford University Press 

2009). This complexity is reinforced by the relatively high degree of vagueness and indeterminacy in the EU 

Treaties (including, in this extent, the hermeneutic implications of Art. 288 TFEU). Critical as to the jurisprudence 



complexity surrounding the direct effect of directives points to unresolved issues in the 

invocability of EU law.46 Questions of invocability encompass not only the justiciability of the 

provision to be invoked, i.e. the objective capacity of that provision to be applied by courts, 

but also the question of who is entitled to invoke this provision, against whom it can be invoked, 

in addition to various procedural limits to the invocability of legal norms. 

The complexity of the invocability of directives has been further increased by post-Faccini 

Dori case law, which has – at least ostensibly – limited the relevance of the apparent clarity of 

the prohibitions of horizontal and inverse vertical direct effect.47 The prohibition of the 

horizontal direct effect of directives has been challenged directly by CIA Security and Unilever 

Italia, also known as the ‘incidental effects’48 case law, in which the Court allowed a private 

party to rely on the Notification Directive49 in a horizontal dispute against another private 

party.50 Such ‘incidental effects’ were seemingly also allowed for a broader range of 

directives.51 In every case where the Court was explicitly asked a question about the horizontal 

																																																								
of the Court from a federal perspective, M. Hilf, ‘Die Richtlinie der EG: ohne Richtung, ohne Linie?’ [1993] 

Europarecht 1. 
46 Lenaerts and Corthaut, ‘Towards an Internally Consistent Doctrine’ (n. 8). 
47 Such developments were already predicted by Frank Emmert in ‘Horizontale Drittwirkung von Richtlinien?’ 

(1992) 3 Europaeisches Wirtschafts- & Steuerrecht 56, who called for overturning Marshall because he would 

favour ‘ein Ende mit Schrecken’ [a frightening ending] over ‘ein Schrecken ohne Ende’ [fright without an ending]. 

Similarly, Walter van Gerven argued that maintaining the prohibition of horizontal direct effect would inevitably 

result in ‘inconsistencies and inequalities’ in future case law: W. van Gerven, ‘The Horizontal Effect of Directive 

Provisions Revisited: the Reality of Catchwords’ in D. Curtin and T. Heukels (eds.), Institutional Dynamics of 

European Integration. Essays in Honour of Henry G Schermers (Martinus Nijhoff 1994) 348. 
48 The term ‘incidental effects’ was introduced in A. Arnull, ‘Editorial: The Incidental Effect of Directives’ (1999) 

24 European Law Review 1. 
49 Council Directive 83/189/EEC of 28 March 1983 laying down a procedure for the provision of information in 

the field of technical standards and regulations [1983] OJ L109/8, now replaced by Directive (EU) 2015/1535 of 

the European Parliament and of the Council of 9 September 2015 laying down a procedure for the provision of 

information in the field of technical regulations and of rules on Information Society services [2015] OJ L241/1. 
50 CIA Security International SA v Signalson SA and Securitel SPRL, C-194/94, EU:C:1996:172; Unilever Italia 

SpA v Central Food SpA, C-443/98, EU:C:2000:496. 
51 Criminal proceedings against Rafael Ruiz Bernáldez, C-129/94, EU:C:1996:143; Barbara Bellone v Yokohama 

SpA, C-215/97, EU:C:1998:189; and Quelle AG v Bundesverband der Verbraucherzentralen und 

Verbraucherverbände, C-404/06, EU:C:2008:231; in which the ECJ only examined the substantive question of 

the compatibility of national law with EU law, and the term ‘direct effect’ and related formulas were not used in 

either the preliminary questions or the Court’s answers. From a scientific perspective, the relevance of these cases 

to a discussion on the horizontal direct effect of directives is highly questionable. See in this regard also, W. van 



and inverse vertical effects of directives, however, it responded by explicitly maintaining the 

prohibition of horizontal direct effect and inverse vertical direct effect in other cases,52 causing 

confusion in the literature.53 This confusion is especially understandable if chronology is taken 

into account. Less than two months before the Court’s judgment in CIA Security, it had 

confirmed the prohibition of horizontal direct effect in El Corte Inglés.54  

As a corollary of the ‘incidental effects’ case law, doubts about the relevance of the limits 

concerning the prohibition of inverse vertical direct effect also arose in ‘triangular situations’, 

where mere adverse repercussions for third parties are perceived as side effects of vertical 

direct effect.55 A prominent example of such a situation occurs when an individual challenges 

																																																								
Gerven, ‘Of Rights and Remedies in the Enforcement of European Community Law before National Courts’ 

(1997) VIII(1) Collected Courses of the Academy of European Law 241, 259–260; J. Stuyck, ‘Case Note: El Corte 

Ingles, Bernáldez and Pafitis’ (1996) 33 Common Market Law Review 1261, 1270; J.C. Moitinho de Almeida, 

‘L’effet direct des directives, l’interprétation conforme du droit national et la jurisprudence de la Cour Supreme 

de Justice portugaise’ in N. Colneric et al. (eds.), Une communauté de droit. Festschrift für Gil Carlos Rodriguez 

Iglesias (BWV Berliner Wissenshafts 2003) 237. See also, in this regard, Smith v Meade and Others, C-122/17, 

EU:C:2018:631, para. 50. We will discuss Ruiz Bernáldez and Bellone in sections V and VI below in order to 

illustrate how the Court works on the basis of the presumption that consistent interpretation is a possible 

mechanism to remedy any incompatibilities between national and EU law. 
52 El Corte Inglés SA v Cristina Blázquez Rivero, C-192/94, EU:C:1996:88; Bernhard Pfeiffer and Others v 

Deutsches Rotes Kreuz, Kreisverband Waldshut eV, C-397/01 to C-403/01, EU:C:2004:584; Berlusconi and 

Others, C-387/02, C-391/02 and C-403/02, EU:C:2005:270. 
53 For analysis see e.g., C. Hilson and T. Downes, ‘Making Sense of Rights: Community Rights in EC Law’ 

(1999) 24 European Law Review 121; M. Dougan, ‘The “Disguised” Vertical Direct Effect of Directives?’ (2000) 

59 Cambridge Law Journal 586; M. Lenz, D. Sif Tynes and L. Young, ‘Horizontal What? Back to Basics’ (2000) 

25 European Law Review 509; S. Weatherill, ‘Breach of Directives and Breach of Contract’ (2001) 26 European 

Law Review 177; T. Tridimas, ‘Black, White, and Shades of Grey: Horizontality of Directives Revisited’ (2002) 

21 Yearbook of European Law 327. 
54 Judgment in El Corte Inglés, C-192/94, EU:C:1996:88 was delivered on 7 March 1996; judgment in CIA 

Security, C-194/94, EU:C:1996:172 on 30 April 1996. 
55 We prefer this concept to that of ‘side horizontal direct effect’ in the context of triangular situations, because as 

shown in this case, there may not be a horizontal legal relationship between the person relying on EU law and the 

person suffering the mere adverse repercussion of such an action. For the concept of ‘side horizontal direct effect’ 

see e.g., S. Prechal, Directives in EC Law (Oxford University Press 2005) 261–266. See similarly, C. Baldus, ‘Ein 

weiterer Schritt zur horizontalen Direktwirkung? Zu EuGH, C-201/02, 7.1.2004 (Delena Wells)’ (2004) 1 

Zeitschrift für Gemeinschaftsprivatrecht 124. 



the validity of a permit granted by a public authority to an undertaking, as was seen in Wells.56 

Salzburger Flughafen57 and Stadt Wiener Neustadt58 build upon this line of case law. Together 

with Portgás,59 these cases show that the invocability of directives by public authorities against 

other public authorities or hybrid entities puts pressure on existing categories of horizontal and 

vertical disputes, as well as the question of who can benefit from invoking directives in light 

of the estoppel rule.60 Most recently, in Smith, a judgment delivered on 7 August 2018, the ECJ 

confirmed the prohibition of horizontal direct effect of directives while purporting to synthesise 

Marshall and the incidental effects case law.61 

In this context of an increasingly complex case law, a number of theories have been 

developed to try to make sense of the direct effect of directives. In the remainder of this section, 

we will briefly summarise the most important attempts in this regard, focusing on their 

implications for the meaning of the doctrine of direct effect more generally. First, we look at 

theories focusing on the distinction between different factual situations (section II.A), then on 

those focusing on the distinction between direct effect and the scope of application of a 

provision (section II.B), and finally on those distinguishing between substitutionary and 

exclusionary effects (section II.C). While this section will be confined to describing these 

theories neutrally, we will return to them in section IV below by scrutinising their explanatory 

and normative attractiveness in view of the distinction between ‘direct obligations’ and ‘mere 

adverse repercussions’ which we regard as the central distinction governing the case law, as 

discussed in section III.  

 

																																																								
56 R., on the application of Delena Wells v Secretary of State for Transport, Local Government and the Regions, 

C-201/02, EU:C:2004:12. The term ‘triangular situation’ was already introduced to qualify the situation in, among 

others, Fratelli Costanzo SpA v Comune di Milano, 103/88, EU:C:1989:256; and World Wildlife Fund (WWF) 

and Others v Autonome Provinz Bozen and Others, C-435/97, EU:C:1999:418: K. Lackhoff and H. Nyssens, 

“Direct Effect of Directives in Triangular Situations” (1998) 23 European Law Review 397; D. Colgan, 

‘Triangular Situations: The Coup de Grâce for the Denial of Horizontal Direct Effect of Community Directives’ 

(2002) 8 European Public Law 545. 
57 Salzburger Flughafen, C-244/12, EU:C:2013:203. 
58 Stadt Wiener Neustadt, C-348/15, EU:C:2016:882. 
59 Portgás, C-425/12, EU:C:2013:829. 
60 For an analysis of Portgás, C-425/12, EU:C:2013:829, see Albors-Llorens, ‘The Direct Effect of EU Directives’ 

(n. 42) and section III below.  
61 Smith v Meade and Others, C-122/17, EU:C:2018:631. 



A. Distinguishing between different situations 

Some commentators trying to make sense of the ‘incidental effects’ case law have suggested 

to distinguish between different ‘situations’ in which direct effect plays a role. Consequently, 

the prohibition of horizontal direct effect of directives may not apply to all situations of 

invoking a directive in a horizontal dispute.  

Hilson and Downes aimed at explaining the ‘incidental effects’ case law by relying on 

Hohfeld’s theory of rights62 in order to distinguish between two situations: first, an individual 

uses direct effect as a ‘sword’ by claiming a subjective right (more precisely using Hohfeld’s 

terminology, a ‘right’ in the limited sense of a claim63) from a directive which correlates with 

an obligation (or, to use Hohfeld’s terminology, a duty64) on another individual. Secondly, an 

individual can also invoke an EU provision as a ‘shield’ to protect himself from obligations 

under conflicting national law. According to Hilson and Downes, the prohibition of horizontal 

direct effect would prevent an individual from invoking a provision from an unimplemented 

directive insofar as the provision contains a right in the Hohfeldian sense.65 In cases such as 

CIA Security no rights were invoked, because the Notification Directive simply contains 

neither rights nor obligations for individuals at all:  

 

‘CIA was not attempting to assert a positive or claim-right derived from the Directive 

against the defendants, who were also individuals. Rather, they were seeking to enforce a 

Community law immunity (or negative right) based on the Directive (i.e., using the 

Directive as a “shield”), the correlative of which is that the defendants would be under a 

disability from relying on the Belgian rules […] As a result, CIA were recognised as 

enjoying a horizontal immunity (or negative right) vis-à-vis the counterclaiming company 

in this case, despite the orthodox understanding of the absence of horizontal effect for 

directives’.66  

 

																																																								
62 W.N. Hohfeld, ‘Fundamental Legal Conceptions as Applied in Legal Reasoning’ (1917) 26 Yale Law Journal 

710. 
63 Ibid. 717. According to Hohfeld, the word ‘right’ is often used generically and indiscriminately to indicate any 

sort of legal advantage. His theory aims at distinguishing between rights in the strict sense as the correlative of 

duties, and privileges, powers, and immunities. 
64 Ibid. 731–732. 
65 Hilson and Downes, ‘Making Sense of Rights’ (n. 53) 123–124. 
66 Ibid. 125. 



The correlation of this immunity is not an obligation, but a ‘disability’ on part of the other 

individual consisting of the fact that this individual is prevented from relying on national law. 

Accordingly, a directive can be invoked even in a horizontal dispute if it is used merely as a 

‘shield’ because such a situation cannot properly be characterised as imposing an obligation on 

the other individual.67 By contrast, invoking a directive as a ‘sword’ would be prohibited 

because invoking the right implies imposing the correlative obligation on another individual.68 

At least with respect to the limits to the invocability of directives, direct effect would be 

confined to situations of invoking subjective rights.69 

Secondly, in his well-known commentary on the ‘incidental effects’ case law, Dougan 

introduced the notion of so-called ‘disguised vertical direct effect’ in order to conceive of the 

incidental effects case law as effectively cases involving vertical direct effect.70 In accordance 

with this theory, the Court has silently followed only one part of the calls for horizontal direct 

effect, namely the ‘extended estoppel theory’: individuals who would have had an obligation 

if the directive had been implemented correctly, may not benefit from the failure of a Member 

State to do so.71 Dougan distinguishes between two types of horizontal disputes. In the first 

situation, only the Member State has actively breached the directive, while the individual must 

be regarded as an ‘opportunistic passer-by’ who tried to benefit from the Member State’s 

failure. For instance, the companies concerned in CIA Security and Unilever Italia had not 

themselves infringed any EU provision; they merely tried to enforce national law against CIA 

Security and Unilever. According to the ‘disguised vertical direct effect’ theory, this situation 

is comparable to a Member States trying to enforce national law which violates a directive 

against an individual.72 Since, in such a situation, the individual can invoke the directive against 

his obligations under national law, there is no reason why this individual should not also be 

allowed to invoke the directive if that national law is enforced by another individual rather than 

the Member State itself. Hence,  

																																																								
67 Ibid. 123–127. See earlier J. Coppel, ‘Rights, Duties and the End of Marshall’ (1994) 57 Modern Law Review 

859. 
68 Ibid. 
69 Hilson and Downes, ‘Making Sense of Rights’ (n. 53) 137–138, noting how the conflation of direct effect and 

the creation of rights for individuals is inconsistent with the development in the case law towards allowing for 

direct effect for provisions only containing ‘interests’.   
70 Dougan, ‘The “Disguised” Vertical Direct Effect’ (n. 53). 
71 See van Gerven, ‘The Horizontal Effect’ (n. 47) 351–353. 
72 Dougan, ‘The “Disguised” Vertical Direct Effect’ (n. 53) 606–607.  



 

‘the position of the private party can be assimilated entirely to that of the defaulting 

Member State and therefore subjected to the same rule as regards direct effect without 

affecting anything other than the purely factual interests of that individual (CIA Security; 

Unilever v Smithkline Beecham; Pafitis). The rationale here seems to be that not only the 

guilty public authority but also an opportunistic passer-by should be prevented from taking 

advantage of the Member State's substantive breach of Community law’.73 

 

In the second situation, an individual does not merely try to enforce national law contravening 

the applicable directive, but has herself or himself actively transgressed the substantive 

obligations contained in the directive. A typical example is Faccini Dori, where two breaches 

of the Doorstep Selling Directive can be distinguished: Italy’s failure to implement the 

Doorstep Selling Directive, and the doorstep seller who refused to cancel Ms. Faccini Dori’s 

subscription to the language course she had purchased:  

 

‘In this type of case, the interests of the private party are not completely parasitic upon the 

conduct of the national authorities; enforcement of the Member State’s obligation to 

implement the terms of the directive would necessarily expand upon the private party's 

legal responsibilities towards the claimant in respect of its own breach of Community 

law’.74  

 

B. Distinguishing between the direct effect and the scope of a provision 

As a second approach to account for the case law on direct effect of directives, some authors 

have tried to take an interpretive approach to invocability, focusing on the personal and 

material scope of provisions. The question of whether a directive has the ‘effect’ of being 

applied in a specific procedural context – a horizontal or a vertical dispute – should be 

distinguished from the question of whether this directive includes in its personal and material 

scope the actions of private parties. Consequently, the possibility of invoking an 

unimplemented directive would then not depend on its horizontal or (inverse) vertical direct 

effect, but on the question of whether the respective provision would impose an obligation onto 

an individual if it is applied. To the extent that the substantive content of the provision does 
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not impose any obligations onto individuals, the directive could be invoked and applied even 

in horizontal disputes.75 What speaks in favour of this approach is that the Court typically does 

not use these categories either, rather focusing on whether a provision can be invoked in this 

situation and/or against this (specific) party.76 Arguably the same applies to case law on the 

invocability of the fundamental freedoms.77 

A rather crude formulation of this interpretive approach to the direct effect of directives 

can be linked to early attempts to explain the ‘incidental effects’ case law by making a 

distinction between different types of directives.78 Some directives only intend to create 

obligations for the Member States, while others have as their object the creation of rights and 

obligations for private parties.79 Put slightly differently, one can distinguish between directives 

which regulate only relations between Member States and individuals, in the sense of imposing 

obligations onto Member States which can be enforced by individuals, and directives which 

regulate purely individual relations as well, for example in the area of consumer protection and 

discrimination.80 Directive 83/189/EEC is a typical example of the first category. Conversely, 

																																																								
75 In its various manifestations, this theory has been proposed in the context of the debate on horizontal direct 

effect of directives. It is unclear to what extent its proponents would endorse the same distinction also in the 

context of inverse vertical situations. To this end, see our critique on this theory in section IV.B. below. 
76 See e.g. Faccini Dori, C-91/92, EU:C:1994:292, para. 20; CIA Security, C-194/94, EU:C:1996:172, para. 55. 

While seeking further support for this hypothesis, we found that a Curia search – which admittedly is a rather 

crude and all but fool-proof method – for ‘horizontal direct effect’ in grounds of judgment results in only one 

result, Estrella Rodríguez Sánchez v Consum Sociedad Cooperativa Valenciana, C-351/14, EU:C:2016:447, para. 

69.  
77 See e.g. Laval un Partneri Ltd v Svenska Byggnadsarbetareförbundet and Others, C-341/05, EU:C:2007:809; 

International Transport Workers’ Federation and Finnish Seamen’s Union v Viking Line ABP and OÜ Viking 

Line Eesti, C-438/05, EU:C:2007:772; and Fra.bo SpA, C-171/11, EU:C:2012:453, where the Court refrains from 

using the term ‘horizontal (direct) effect’ but instead assesses whether Arts. 56, 49 and 34 TFEU respectively 

must be interpreted as being capable of being invoked against the specific private organisations in question.  
78 Dougan, ‘The “Disguised” Vertical Direct Effect’ (n. 53); H. Gilliams, ‘Horizontale werking van richtlijnen: 

dogma’s en realiteit’ in H. Cousy (ed.), Liber Amicorum Walter van Gerven (Kluwer Law International 2000); 

M.J.M. Verhoeven and J.H. Jans, ‘Doorwerking via conforme interpretatie en rechtstreekse werking’ in S. Prechal 

and R.J.G.M. Widdershoven (eds.), Inleiding tot het Europees Bestuursrecht (Ars Aequi 2017); J.H. Jans and 

M.J.M. Verhoeven, ‘Europeanisation via Consistent Interpretation and Direct Effect’ in J.H. Jans, S. Prechal and 

R.J.G.M. Widdershoven (eds.), Europeanisation of Public Law, 2nd edn (Europa Law Publishing 2015). 
79 Gilliams, ‘Horizontale werking’ (n. 78) 241ff; Verhoeven and Jans, ‘Doorwerking’ (n. 78) 98–99; Jans and 

Verhoeven, ‘Europeanisation’ (n. 78) 117. 
80 Dougan, ‘The “Disguised” Vertical Direct Effect’ (n. 53) 601–605. 



Faccini Dori and El Corte Inglés deal with directives which are aimed at regulating private 

relationships – doorstep selling81 and consumer credit agreements,82 respectively. This 

distinction seems to underlie the approach by Advocate General Elmer in CIA Security83 as 

well as the Opinion of Advocate General Jacobs in Unilever Italia,84 and may thus be one of 

the foundations of the ‘incidental effects’ case law. Moreover, the Court’s judgment in 

Unilever Italia appears to support this interpretation insofar as it emphasises that Directive 

83/189/EEC can be invoked in a private dispute because it contains neither rights nor 

obligations for individuals.85 Thus, Dougan presents this interpretation of the case law as an 

alternative formulation of the ‘disguised vertical direct effect theory’, since invoking such a 

directive would effectively amount to invoking it against the Member State notwithstanding 

the horizontal nature of the dispute.86 

It is not necessary for this theory, however, to distinguish only between different ‘types’ 

of (entire) directives. In most refined form, the interpretive approach would boil down to 

reducing the prohibition of horizontal direct effect to a prohibition of giving effect to an 

unimplemented directive which includes in its scope actions by private parties.87 By contrast, 

unimplemented directives which do not cover actions by private parties in their scope could be 

invoked in horizontal situations without any difficulties, because by definition they do not 

impose obligations onto individuals. At its core, this theory could be understood as arguing 

that there is no prohibition of direct effect of directives, in whatever type of dispute, because 

all limits to the invocability of justiciable directives could be conceived as interpretive 

questions about the directive’s scope.88  

In practice, therefore, the question of whether a directive may be invoked against another 

individual can be answered by looking at the ratione personae and ratione materiae of the 
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away from business premises [1985] OJ L372/31. 
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83 Opinion of AG Elmer in CIA Security, C-194/94, EU:C:1995:346, para. 71. 
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86 Dougan, ‘The “Disguised” Vertical Direct Effect’ (n. 53) 601–605. 
87 This appears to be Schütze’s position in Schütze, ‘Direct Effects and Indirect Effects’ (n. 1) 283; and R. Schütze, 

European Union Law (Cambridge University Press 2018) 116. 
88 Ibid. 



respective provision. Insofar as the specific provision does not include actions by private 

parties (ratione materiae), and is not directly aimed at private parties (ratione personae), it can 

be invoked even in a horizontal dispute. Notwithstanding the horizontal nature of the dispute, 

the effect of the directive is in reality to obligate the national court to set aside conflicting 

national law. Insofar as the scope of the provision of the directive does not include actions by 

individuals, this provision cannot be said to impose any obligations onto another individual, so 

that the prohibition of horizontal direct effect is not applicable.  

 

C. Distinguishing between direct effect and primacy: the substitution–exclusion 

dichotomy 

The distinction between invocabilité de substitution and invocabilité d’exclusion (hereinafter 

also referred to as the ‘substitution–exclusion dichotomy) originated in the French literature on 

European administrative law,89 in particular the work of Denys Simon,90 and has been actively 

endorsed by several Advocates General and members of the Court.91 In its original formulation, 

invocabilité d’exclusion and invocabilité de substitution are two out of five distinct forms of 

invocability with increasing intensity of justiciability: l’invocabilité d’interprétation conforme 

(consistent interpretation); l’invocabilité d’exclusion; l’invocabilité de prevention (the Inter-

Environnement Wallonie obligation for Member States to refrain from jeopardising the future 

effectiveness of directives even before the end of the transposition deadline; l’invocabilité de 

réparation (state liability); and l’effet de substitution.92  

Other commentators have mainly focused on the distinction between invocabilité 

d’exclusion and invocabilité de substitution in order to explain the case law on direct effect of 

directives.93 While there appear to be some nuances among the various available approaches, 

																																																								
89 See generally, Y. Galmot, J.-C. Bonichot and G. Isaac, Droit communautaire general (Masson 1994); T. Dal 

Farra, ‘L’invocabilité des directives communautaires devant le juge national de la légalité’ (1992) 28 Revue 
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Consistent Doctrine’ (n. 8); Lenaerts and Corthaut, ‘Of Birds and Hedges’ (n. 30). See earlier, C.W.A. 



in essence the substitution–exclusion dichotomy boils down to distinction between direct effect 

and an independent application of the primacy of EU law.94 According to the substitution–

exclusion dichotomy, also known as the so-called primacy model,95 direct effect must be 

confined to the invocability of the EU law norms themselves to be applied in the dispute at 

hand, as for example in Van Gend & Loos and Defrenne.96 In other words, direct effect is 

necessarily an instance of invocability of substitution, as the EU provision that is invoked 

substitutes the conflicting national provision. 

By contrast, the incidental effects cases and triangular conflicts, such as Wells, are merely 

examples of primacy: a conflict between national and EU law must be solved by disapplying 

national law in accordance with the basic conflict rule of the primacy of EU law. So conceived, 

the substitution–exclusion dichotomy is based on the premise that the primacy rule is in itself 

capable of generating exclusionary effects, without direct effect playing a role,97 which fits the 

obligation of national courts98 and administrative authorities99 to disapply all national law in 

conflict with EU law.100 As Dougan observed, the substitution–exclusion dichotomy assumes 

a unitary European legal order, in the sense that the primacy of EU law independently can 
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94 See Dougan, ‘When Worlds Collide!’ (n. 4); Lenaerts and Corthaut, ‘Of Birds and Hedges’ (n. 30). 
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96 See particularly Lenaerts and Corthaut, ‘Of Birds and Hedges’ (n. 30). 
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98 Amministrazione delle Finanze dello Stato v Simmenthal SpA, 106/77, EU:C:1978:49. 
99 Fratelli Costanzo, 103/88, EU:C:1989:256. 
100 The emphasis on the obligation of national institutions to exclude, i.e. disapply, any national provision 
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provision. We show this was for example the case in Salzburger Flughafen, C-244/12, EU:C:2013:203 in section 

IV below. 



generate exclusionary effects in the national legal orders without the need for direct effect.101 

Secondly, it assumes that invocability of exclusion does not require an EU provision to be 

sufficiently precise and unconditional, or at least that this threshold does not apply as forcefully 

as it does to invocability of substitution.102  

In the context of the invocability of directives, the most notable assertion of the 

substitution–exclusion dichotomy is that the prohibitions of horizontal and inverse vertical 

direct effect of directives only apply to invocability of substitution. We will scrutinise this claim 

in section IV below, concluding that at any rate it lacks explanatory power towards the case 

law. 

 

D. An impossible task? 

It has become almost a commonplace that none of the suggested theories of direct effect of 

directives succeeds in providing a watertight explanation of the case law.103 It seems hardly 

convincing, therefore, to maintain the proposition that the doctrine of direct effect is merely a 

matter of justiciability in the context of directives, because clearly the criteria of sufficiently 

clarity and unconditionality do not exhaust the question of direct effect.  

Moreover, to the extent that direct effect should better be conceived as a matter of the 

degree of and limits to invocability, no general theory has been able to explain the seemingly 

arbitrary exceptions to the prohibitions of horizontal and inverse vertical direct effect.104 

Doctrine has given up, it seems: 

 

‘it hardly seems so painful, being forced to acknowledge that the search for a theoretically 

respectable, watertight descriptive account of the fractured, fumbling case law on the direct 

effect of Directives is a task fit only for masochists’.105  
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103 See Dougan, ‘When Worlds Collide!’ (n. 4) 963; Prinssen, Doorwerking van Europees recht (n. 1). 
104 See n. 5 above. 
105 Dougan, ‘When Worlds Collide!’ (n. 4) 963. 



Nonetheless, we claim to be able to provide a theory of the case law that does have descriptive 

accuracy and, further, is normatively desirable over its main competitors. In order to introduce 

this theory – which we refer to as the ‘normative impact theory’ – in section III we will first 

revisit the case law on direct effect of directive and highlight that the distinction between ‘direct 

obligations’ and ‘mere adverse repercussions’ is the key distinction in both the case law on the 

prohibition of horizontal direct effect as well as that on inverse vertical direct effect and 

triangular situations. Then, in section IV, we will return to the abovementioned theories to 

show why they fail to describe the case law: they are unable to accurately reflect the direct 

obligations–mere adverse repercussions distinction. In section V, we introduce the normative 

impact theory, and link it to the case law. 

 

III. Mere Adverse Repercussions and the Prohibitions of Horizontal and 

Inverse Vertical Direct Effect 
 

From the perspective of the estoppel argument,106 the prohibition of inverse vertical direct can 

be viewed as a subject-based limit to direct effect, as the estoppel rule justifies why a certain 

actor may not invoke a directive’s norms.107 Alternatively, when we focus on the effects of 

invoking a provision of an EU directive, the same prohibition can also be justified by reference 

to the hypothetical consequences of inverse vertical and horizontal direct effect, namely that 

an individual would be confronted with legal obligations from an instrument which is only 

binding on the Member States. Various legal principles, including legality and legal certainty, 

resist such an outcome. Both subject-based and effects-based arguments can be found in the 

Court’s case law.108 Yet all judgments emphasise the fact that directives may not impose 

obligations onto individuals, thus stressing the consequences of allowing a directive to be 

invoked to the detriment of an individual. This is most clearly visible in the case law on the 

prohibition of inverse vertical direct effect of directives. 

																																																								
106 P. Pescatore, ‘L’effet des directives communautaires: une tentative de démythification’ [1980] Recueil Dalloz 
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actor. 
108 Sometimes concurrently, see e.g. Kolpinghuis, 80/86, EU:C:1987:431, para. 8 (subject-based arguments) and 
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The first case in which the Court clarified the existence of a prohibition of inverse vertical 

direct effect concerns the criminal proceedings in Pretore di Salò.109 An Italian criminal court 

brought a prosecution against unknown persons for the pollution of the waters of the river 

Chiese in Italy. The Italian court leading the preliminary investigations wanted to base its 

proceedings on Articles 635, 625(7) and 632 of the Italian Criminal Code on the aggravated 

pollution of waters, diversion of water and interference with the state of premises 

respectively.110 However, this action required considering the river Chiese as being a habitat 

for fish, something which would have been possible only by relying on Directive 78/659/EEC 

on the quality of fresh waters itself.111 Italian authorities had allegedly failed to designate the 

river Chiese as salmonid waters in need of protection under Article 4(1) of the Directive and 

thus did not adopt a programme of measures to protect the river, as would have been required 

by Article 5 of the Directive. The national court did not enquire whether the Directive may of 

itself and independently of the internal law of a Member State could have the effect of 

determining or aggravating the liability in criminal law of persons acting in contravention of 

the provisions of that Directive. Yet, the ECJ decided to interpret the preliminary question to 

include this issue, to which it replied by stating that Council Directive 78/659/EEC cannot, of 

itself and independently of the implementing legislation adopted by a Member State, have the 

effect of determining or aggravating the liability in criminal law of persons who act in 

contravention of the provisions of that Directive, without reference to the estoppel argument.112 

This conclusion was reiterated in subsequent case law on criminal proceedings,113 with 

Kolpinghuis becoming the landmark case on the prohibition of inverse vertical direct effect.114 

The principles of legality and legal certainty, with their corollaries – most notably, the principle 

that a provision of the criminal law may not be applied extensively to the detriment of the 

defendant, and the principle of non-retroactivity of a criminal rule – precludes criminal 
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proceedings in respect of conduct not clearly defined as creating criminal liability by law.115 

The only exception here is a situation in which criminal liabilities are based on more stringent 

protective measures, i.e. gold-plating and green-plating, as this is essentially national law 

subject to EU general principles and fundamental rights only when restricting the achievement 

of EU goals.116 Such a situation occurred in Fornasar,117 where an Italian court asked several 

questions about the legal status of diphenylmethanedi-isocyanate (MDI) under Council 

Directive 91/689/EEC on hazardous waste.118 While this substance is not indicated as 

hazardous under the then applicable Community rules, MDI is extremely dangerous to human 

health according to experts, and it could be included in one of the annexes to the Directive due 

to its similarities with the substances indicated therein.119 Mr Fornasar and the other private 

persons facing criminal proceedings explicitly relied on the prohibition of inverse vertical 

direct effect to argue that the case was not admissible.120 The Court dismissed this plea, as it 

was for the national court to decide whether to ask preliminary questions and there was no 

evidence that the answer to the questions did not bear on a real situation or on the subject matter 

of the case in the main proceedings.121 The Court then concluded that the Directive does not 

prevent the Member States, including their courts for matters within their jurisdiction, from 

classifying as hazardous waste anything not featuring on the list of hazardous waste laid down 
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by Community law, and thus from adopting more stringent protective measures in order to 

prohibit the abandonment, dumping or uncontrolled disposal of such waste.122  

Despite the relevance of this effects-based argument in the field of criminal law, it would 

be mistaken to consider it relevant only in the context of criminal proceedings.123 The 

prohibition of inverse vertical direct effect also applies in the context of administrative law 

proceedings. In Portgás,124 the manager of the Operational Programme North, which is part of 

the Portuguese Ministry of Agriculture, the Sea, the Environment and Town and Country 

Planning, wanted to rely on Article 4(1) of Council Directive 93/38/EEC125 to recover the 

financial assistance which had been granted to Portgás. The ECJ replied that directives cannot 

impose obligation upon individuals and that if Portgás were to be qualified as a private person, 

the Portuguese state would be precluded from relying on the Directive against Portgás,126 

something which was for the national court to ascertain. 

Finally, the prohibition of inverse vertical direct effect is also relevant in private law 

proceedings. In Accardo,127 the ECJ considered whether the Turin Municipality could rely on 

Council Directive 93/104/EC128 on working time, against Mr Accardo and other municipal 

police officers. Mr Accardo and his colleagues had claimed compensation for harm allegedly 

suffered in the period 1998–2007 as a result of the Municipality’s failure to comply with 

requirements on weekly rest periods. The ECJ explicitly denied the Municipality the possibility 

of relying on the Directive against Mr Accardo and his colleagues.129 

Three red lines emerge from the analysis above. First, the estoppel argument has 

sometimes been used by the ECJ as an autonomous argument to justify the prohibition of 

inverse vertical direct effect. In addition, however, the ECJ has indicated that the principles of 

legality, legal certainty, and more implicitly, proportionality130 stand in the way of applying 

																																																								
122 Fornasar, C-318/98, EU:C:2000:337, para. 51. 
123 Cf. Lenaerts and Corthaut, ‘Of Birds and Hedges’ (n. 30) 303; see further section IV.C. below. 
124 Portgás, C-425/12, EU:C:2013:829. 
125 Council Directive 93/38/EEC coordinating the procurement procedures of entities operating in the water, 

energy, transport and telecommunications sectors [1993] OJ L199/84. 
126 Portgás, C-425/12, EU:C:2013:829, para. 25. 
127 Antonino Accardo and Others v Comune di Torino, C-227/09, EU:C:2010:624. 
128 Council Directive 93/104/EC concerning certain aspects of the organization of working time [1993] OJ 

L307/18. This provision establishes an exception to certain provisions of the directive. 
129 Accardo, C-227/09, EU:C:2010:624, paras. 46–47. 
130 The principle of proportionality is relevant in that Art. 5(4) TEU obliges the EU to use the least onerous legal 

instrument. It is widely accepted that a Directive allows the Member States more room for discretion than a 



directives directly against individuals,131 overall stressing the importance of considering the 

consequences of direct effect. Indeed, in some cases the prohibition of inverse vertical direct 

effect was only justified by reference to effects-based arguments.132 In this regard, the Court 

stressed, third, that the prohibition of inverse vertical direct effect is triggered by the invocation 

of a norm which creates obligations. Invoking a norm which only results in factual 

repercussions – as opposed to obligations – does not trigger the prohibition of inverse vertical 

direct effect. This contrast is shown most explicitly by the Wells case.133  

In this case the Court allowed Mrs Wells to rely directly on a provision of the EIA 

Directive134 in challenging a decision of a public authority granting development consent to an 

undertaking for the exploitation of a quarry adjacent to Mrs Wells’s house. According to the 

Court, the annulment of the consent is a ‘mere adverse repercussion on the rights of [the quarry 

owner]’. Even if such repercussions are certain, they ‘do not justify preventing an individual 

from relying on the provisions of a directive against the Member State concerned’.135 In this 

regard, the ECJ emphasised that triangular situations are only possible when the vertical direct 

effect of the Directive leads to mere adverse repercussions – and not a legal obligation – for a 

third private party.136 This showed that the ECJ explicitly aimed to maintain the prohibition of 

inverse vertical direct effect highlighted in Kolpinghuis.137 While triangular situations are 

common mainly in environmental law cases, the doctrine extends equally to other areas of 
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administrative law, as can be seen for example in Fratelli Costanzo (public procurement),138 

and Arcor (telecom regulation).139 

The obligations versus mere adverse repercussions dichotomy was maintained in 

Salzburger Flughafen, regardless of the fact that, as opposed to Wells, in this case it was a 

public authority that relied on the EIA Directive against another public authority. The facts of 

this case were roughly as follows. In 2004 Salzburger Flughafen GmbH submitted two requests 

for development consent for the expansion of the airport of Salzburg in Austria, to the relevant 

competent authority (the Amt der Salzburger Landesregierung). An EIA for these two projects 

was not required under national law because the EIA Directive had been transposed into 

national law to include a threshold which was not trespassed by the project ad quo. The 

Umweltsenat, however, was of the opinion that national law violated the Directive, and applied 

the relevant provisions of the Directive directly by establishing that the development consent 

was conditional on an EIA being produced. This decision subsequently led to legal proceedings 

before the Austrian Supreme Administrative Court (Verwaltungsgerichtshof), which referred a 

number of preliminary questions to the ECJ as to the proper interpretation of the Directive. As 

regards the question of whether the Directive could be applied directly, the ECJ concluded that 

Salzburger Flughafen, as the user of the land in question, must also bear the consequences of 

such a decision.140 

This conclusion shows that the Court’s focus on the obligations versus mere adverse 

repercussions dichotomy is agnostic to the question of who is invoking the directive, further 

decreasing the relevance of the estoppel rationale. The same is true for the case law on the 

prohibition of horizontal direct effect. In this context, while the Court does not use the 

terminology of direct obligations and mere adverse repercussions, the main argument used by 

the Court to limit the invocability of directives in horizontal situations is intrinsically linked to 

the obligations – mere adverse repercussions dichotomy, as a closer look at the case law 

reveals. 
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In judgments affirming the prohibition of horizontal direct effect, the Court invariably 

emphasised that directives cannot be invoked against individuals because they cannot of itself 

impose obligations on an individual.141 Accordingly, unlike in the case law on inverse vertical 

direct effect, the question of who is invoking a directive plays no role in the case law on 

horizontal direct effect, which is based entirely on the consequences which an individual must 

suffer – in line with the obligations versus mere adverse repercussions dichotomy. 

The case law on the so-called incidental effects provides further confirmation of the 

Court’s focus on this dichotomy in horizontal disputes, with Unilever Italia as the main 

exponent. As we noted in section II above, CIA Security,142 Pafitis143 and Ruiz Bernáldez144 

had led commentators to question the relevance of the prohibition of horizontal direct effect.145 

When the Court was asked to clarify the relevance of CIA Security for the prohibition of 

horizontal direct effect of directives, it responded by stating that ‘Directive 83/189 does not in 

any way define the substantive scope of the legal rule on the basis of which the national court 

must decide the case before it. It creates neither rights nor obligations for individuals’.146  

In El Corte Inglés the Court reconfirmed the prohibition of horizontal direct effect in not 

allowing Ms Blázquez Rivero to rely on the unimplemented Directive 87/102/EEC on 

consumer credit agreements against the travel agency El Corte Inglés because that would 

impose an obligation on the latter.147 Similarly, a few years after the incidental effects cases in 

its Pfeiffer judgment, which concerned the Working Time Directive,148 the Court concluded 

that reliance of the Directive would impose an obligation upon individuals that was not 

permissible.149 

A conjunctive look at Unilever Italia and Pfeiffer shows that, once again, the obligations 

versus mere adverse repercussions dichotomy is used as cornerstone for the invocability of 

direct effect in the context of directives. Implicitly, in CIA Security and Unilever Italia, the 
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Court considered the negative effects of invoking the Notification Directive for the other 

individuals as mere adverse repercussions. In Pfeiffer it explicitly observed that invoking the 

Working Time Directive would entail direct obligations for another private party. 

This distinction is most recently supported and clarified by Smith, in which the Court 

revisited its jurisprudence. In this case, Mr. Smith became seriously injured in a car accident 

while he was sitting in the rear of a van owned by Mr. Meade. This rear part of the van was not 

designed and constructed with seating accommodation. Consequently, Meade’s motor insurer 

FBD refused to provide him an indemnity on the basis of its insurance policy which did not 

cover personal injuries to persons sitting in part of a vehicle not designed and constructed with 

seating accommodation. This policy was in conformity with Section 65(1)(a)(i) of the Irish 

Road Traffic Act. According to Article 1 of Directive 90/232/EEC, however, insurance against 

civil liability in respect of the use of motor vehicles ‘shall cover liability for personal injuries 

to all passengers, other than the driver, arising out of the use of a vehicle’.150 In response to the 

question of whether FBD’s insurance policy ought to be disapplied for violating Article 1 of 

the Directive, the Court answered in the negative. It confirmed that ‘a directive cannot of itself 

impose obligations on an individual and cannot therefore be relied upon as such against an 

individual’,151 and distinguished CIA Security and Unilever Italia from Faccini Dori and 

Pfeiffer by emphasising that Directive 83/189/EEC 

 

‘created neither rights nor obligations for individuals, did not determine the substantive 

content of the legal rule on the basis of which the national court had to decide the case 

before it, meaning that the case-law to the effect that a directive that has not been 

transposed may not be relied on by one individual against another was not relevant in such 

a situation’.152 

 

It is clear that in Smith, the direct effect of Directive 90/232/EEC would result in a direct 

obligation of FBD to indemnify Mr Meade for the damage caused to Mr Smith. In this regard, 
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it is also clear that this case should be distinguished from Ruiz Bernáldez, which involved a 

somewhat similar question of insurance coverage, but where the question of direct effect was 

not raised by the national court.153  

Linking the notion of imposing direct obligations on individuals to the determination of 

the substantive content of the rule by the national court to the detriment of a private party, the 

answer to the question what demarcates ‘direct obligations’ from ‘mere adverse repercussions’ 

is related to the question of whether invoking a directive affects the substantive content of the 

rule which determines the dispute at hand. The next section looks at how the doctrine described 

in section II above copes with this task. 

 

IV. Existing Theories of Direct Effect of Directives and the Distinction 

between Direct Obligations and Mere Adverse Repercussions 
 

Following the descriptive overview of the main theories that have tried to explain the Court’s 

case law on the direct effect of directives in section II above, we will now discuss the viability 

of these theories in the same order in light of their inability to cope with the distinction between 

imposing direct obligations and mere adverse repercussions, highlighted in section III above. 

Although some of these theories have been criticised extensively in earlier literature – 

sometimes by their respective authors themselves154 – we submit that this analysis is useful for 

the purpose of this article. Firstly, we will ground our critique of all theories in their failure to 

account for the distinction between direct obligations and mere adverse repercussions. 

Secondly, this section will not only serve as a ‘negative’ analysis of existing theories, but will 

also pave the way for the introduction of the normative impact theory of direct effect of 

directives. An analysis of existing theories based on the distinction between direct obligations 

and mere adverse repercussions will help to understand why the normative impact theory does 

succeed in explaining the case law. 

In the subsequent analysis, we will pay somewhat more attention to the descriptive and 

normative force of the substitution–exclusion dichotomy, because it is arguably the most well-
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known theory on direct effect of directives, having gained considerable support in the literature, 

and that of several Advocates General.155  

 

A. Theories based on different factual situations 

As noted above in section II.A, Hilson and Downes’ analysis of the horizontal direct effect 

case law in light of Hohfeldian relations focuses on the distinction between the two correlatives 

right–obligation and immunity–disability. In this respect, it seems a suitable candidate for 

explaining the case law to the extent that the prohibitions of horizontal and inverse vertical 

direct effect of directives are rooted in the notion of directly imposing an obligation onto an 

individual. However, as Hilson and Downes readily admit, their approach fails to explain the 

Court’s jurisprudence.156 In Pafitis, for example, the old shareholders’ invocation of the 

directive should in Hohfeldian terms be deemed a ‘right’ to vote on any capital increase, with 

the correlative obligation for the bank to annul the decision. Similarly, Ruiz Bernáldez involved 

the invocation of a right from the respective directive against another individual.157 Faccini 

Dori, on the other hand, concerned a situation where Ms Faccini Dori invoked the Doorstep 

Selling Directives as an ‘immunity’ rather than a right, entailing a ‘disability’ on part of the 

counter-party rather than an ‘obligation’. Hence, contrary to the Court’s ruling, the Hohfeldian 

framework would not predict that Faccini Dori and CIA Security would result in the same 

outcome.158 

In turn, Hilson and Downes suggest that in horizontal dispute containing a ‘public law 

element’ individuals have a right to invoke directives either as a ‘shield’ (i.e. an immunity 

correlating in a disability, as in CIA Security) or a ‘sword’ (i.e. a claim-right correlating in an 

obligation for the other individual, as in Pafitis and Ruiz Bernáldez). This conclusion is 

																																																								
155 Though the distinction between different ‘types’ of directives, as described in section II.B above, is partially 

rooted in the Opinions of AG Elmer (in CIA Security) and AG Jacobs (in Unilever Italia), neither of these Opinions 

unequivocally aimed at creating or endorsing a doctrinal theory. By contrast, the substitution–exclusion theory 

has been clearly supported by Opinion of AG Léger in Linster, C-287/98, EU:C:2000:3; Opinion of AG Ruiz-

Jarabo Colomer in Pfeiffer and Others, C-397/01 to C-403/01, EU:C:2003:245; and Opinion of AG Kokott in 

Berlusconi and Others, C-387/02, C-391/02 and C-403/02, EU:C:2004:624. See also Lenaerts and Corthaut, ‘Of 

Birds and Hedges’ (n. 30). 
156 Hilson and Downes, ‘Making Sense of Rights’ (n. 53) 126. 
157 Ibid. 125–126. 
158 Ibid. 125. 



incompatible with the Hohfeldian framework, and is not endorsed by the authors.159 The 

explanatory weaknesses of this theory have been further confirmed by Pfeiffer, where the 

applicable directive was also invoked rather as an immunity than a right, so that the Hohfeldian 

framework arguably would predict an allowance of horizontal direct effect. In conclusion, 

Hilson and Downes’ theory, although it might have been a viable option for the Court to pursue, 

rests on a notion of ‘obligations’ that is clearly not supported by the Court.160 It might be added 

more generally that the Hohfeldian framework would fail clearly as an explanatory theory of 

direct effect since, as we observed above and Hilson and Downes also recognised, direct effect 

is not restricted to the invocation of rights.161 We can thus disband this theory, both as a theory 

of direct effect in general and, specifically, as an explanatory mechanism for the Court’s 

distinction between ‘direct obligations’ and ‘mere adverse repercussions’. 

As a second theory distinguishing between different types of factual situations in which 

direct effect is relied on, Dougan’s so-called ‘disguised vertical direct effect’ theory conceives 

the incidental effects case law as cases involving vertical direct effect.162 Dougan’s theory can 

be restated as follows: a provision from an unimplemented directive can be invoked against an 

individual insofar as that individual has not ‘actively breached’ the provision but is merely 

trying to benefit opportunistically from the state’s failure to implement the directive. In light 

of the distinction between direct obligations and mere adverse repercussions, such a situation 

of ‘disguised vertical direct effect’ should not be conceived as imposing an obligation onto the 

other individual, for she or he has not breached any provision from the directive. 

Thus rephrased, it becomes clear that in any case Berlusconi seems to remain an anomaly 

in the case law. In that case, after all, Mr Berlusconi should be qualified as merely an 

opportunistic ‘passer-by’ who tried to benefit from new Italian legislation which breached 

Italy’s obligations under the directive. This conclusion cannot be altered by the fact that 

Berlusconi de facto played a political role in introducing it.  

																																																								
159 Hilson and Downes, ‘Making Sense of Rights’ (n. 53) 127. 
160 From a Hohfeldian perspective, this might be a loss for the Court, not theory. One of Hohfeld’s objectives 

indeed to expose ‘rights-talk’ by legal participants as often conceptually confused, as the manner in which legal 

participants usually talk about rights ‘are a peril both to clear thought and to lucid expression’. W.N. Hohfeld, 

Fundamental Legal Conceptions (Yale University Press 1964) 35. 
161 Hilson and Downes, ‘Making Sense of Rights’ (n. 53) 132–138. See also M. Szpunar, Direct Effect of 

Community Directives in National Courts – Some Remarks Concerning Recent Developments (Centrum 

Europejskie Natolin 2003) 19; Lenz, Sif Tynes and Young, ‘Horizontal What?’ (n. 53) 516.  
162 Dougan, ‘The “Disguised” Vertical Direct Effect’ (n. 53). 



Although his theory seems to fit most of the case law apart from Berlusconi, Dougan 

already noted himself that the perverse consequence of this approach is that an individual who 

has actively infringed a directive is protected by the prohibition of horizontal direct effect, 

while an individual who has not actively breached the directive will be exposed to the 

directive’s ‘disguised vertical’ direct effect despite being less culpable.163 Moreover, the theory 

is premised on the assumption that some directives, from a material viewpoint, can be breached 

by individuals, the denial of which is the very basis of the prohibitions of inverse vertical and 

horizontal direct effect. Accordingly, Dougan’s explanation is deeply at odds with the 

theoretical assumptions of the Marshall and Kolpinghuis case law. 

These general criticisms gain further force if the distinction between direct obligations and 

mere adverse repercussions is put in the spotlight. The question of whether invoking an 

unimplemented directive against an individual amounts to imposing an obligation onto the 

latter cannot solely be based on the question of whether that individual has ‘breached’ the 

directive. By emphasising the effects-based rationale of the prohibitions of horizontal and 

inverse vertical direct effect (see section III above), the case law emphasises the question of 

whether invoking a directive results in imposing a direct obligation on an individual, remaining 

indifferent to the question of whether that obligation is caused by that individual having 

breached the directive herself or himself. 

 

B. Theories based on different types of directives and the scope of their provisions 

Theories purporting to draw a distinction between directives which only aim at creating 

obligations for Member States, and directives which aim at directly regulating private 

relationships, thus creating rights and obligations for individuals, focus on the question of 

whether an invoked provision can be said to impose a direct obligation onto an individual. In 

this respect, it also seems suitable to explain the dichotomy between direct obligations and 

mere adverse repercussions.  

Yet, as Prinssen points out, if we focus on the ‘type’ of directive and/or its ‘objective’, 

Pafitis already entails complications in this respect, as the relevant Directive concerns the 

alteration of company capital, and thus clearly intends to regulate the rights and obligations of 

shareholders and executives.164 Nonetheless, the Court accepted direct effect contrary to the 

theory’s prediction. We might add that Ruiz Bernáldez fails to fit into this approach as well, as 
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the applicable Directives relates to insurance in respect of civil liabilities and, hence, regulates 

private relationships.165  

More generally, there are provisions of directives that are exclusively aimed at creating 

obligations for Member States’ but which are nevertheless clearly capable of resulting in the 

imposition of direct obligations upon individuals if they were to be invoked before a national 

court. This is for example the case for the vast majority of directives adopted in the field of 

environmental law. They typically create obligations for the Member States or their national 

authorities only, as exemplified by for instance Article 4(1) of the Industrial Emissions (IE) 

Directive,166 and Article 2(1) of the EIA Directive.167 No direct obligations for individuals are 

created. Still, if invoked by such authorities against an individual in the absence of 

implementing measures, for example to subject an undertaking to the permit requirements 

based on the IE Directive, this would unequivocally be a situation of inverse vertical direct 

effect.168  

The growing tendency of relying on wrongly implemented EU environmental law 

provisions in torts based cases, as occurred in the Urgenda case,169 even in horizontal 

																																																								
165 Council Directive 72/166/EEC of 24 April 1972 on the approximation of the laws of Member States relating 

to insurance against civil liability in respect of the use of motor vehicles, and to the enforcement of the obligation 

to insure against such liability [1972] OJ L103/1; Directive 84/5/EEC of 30 December 1983 on the approximation 

of the laws of the Member States relating to insurance against civil liability in respect of the use of motor vehicles 

[1983] OJ L8/17; Third Council Directive 90/232/EEC of 14 May 1990 on the approximation of the laws of the 

Member States relating to insurance against civil liability in respect of the use of motor vehicles [1990] OJ 

L129/33. 
166 Directive 2010/75/EU of the European Parliament and of the Council of 24 November 2010 on industrial 

emissions (integrated pollution prevention and control) [2010] OJ L334/17, stating: ‘Member States shall take the 

necessary measures to ensure that no installation or combustion plant, waste incineration plant or waste co-

incineration plant is operated without a permit’. 
167 Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on the assessment 

of the effects of certain public and private projects on the environment [2012] OJ L26/1, stating, ‘Member States 

shall adopt all measures necessary to ensure that, before development consent is given, projects likely to have 

significant effects on the environment by virtue, inter alia, of their nature, size or location are made subject to a 

requirement for development consent and an assessment with regard to their effects on the environment […]’. 
168 Cf. Verhoeven and Jans, ‘Doorwerking’ (n. 78) 98–99. 
169 Stichting Urgenda v Netherlands, The Hague District Court, NL:RBDHA:2015:7145 (24 June 2015) upheld 

on appeal in Netherlands v Stichting Urgenda, The Hague Appeals Court, NL:GHDHA:2018:2591 (9 October 

2018). See also in the UK, Plan B and Others v Secretary of State for Business, Energy and Industrial Strategy, 

[2018] EWHC 1892 (Admin). On the use of tort-law to enforce EU environmental directives in the field of air 



situations,170 suggests that the same conclusion could be reached in cases started by private 

parties. In turn, the prohibitions of inverse vertical direct effect and horizontal direct effect of 

directives would be superfluous in the context of EU environmental law, a conclusion which 

has no support in the case law. 

Moreover, this theory assumes that there is a distinction between directives which, in 

substance, do create obligations for individuals, and directives which do not, and that this 

characteristic has repercussions for the question of whether a certain directive can have direct 

effect. However, the denial of directives being able to impose direct obligations onto 

individuals lies precisely at the core of the case law which doctrine ought to explain. In sum, 

this theory fails to explain how distinguishing between different types of directives can make 

sense of the distinction between imposing direct obligations onto individuals and causing mere 

adverse repercussions. 

Making a distinction between the direct effect of a provision and the interpretation of its 

personal and material scope, as Schütze suggests,171 causes the same explanatory and 

normative problems. Such an approach may serve to explain the outcome of the incidental 

effects case law, where it was emphasised that the Notification Directive did not contain any 

obligations for individuals and, accordingly, could be invoked in horizontal disputes.172 

Similarly, cases focusing on the EIA Directive, such as Wells and Salzburger Flughafen, could 

be interpreted as implying that direct effect was allowed because the respective provisions of 

the EIA Directive only contain obligations for Member States, excluding individuals from their 

personal scope.173  

																																																								
quality law and water management, see E. Plambeck and L. Squintani, ‘Rechtsbescherming tegen plannen en 
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and L. Squintani and E. Plambeck, ‘Judicial Protection against Plans and Programmes Affecting the Environment: 

A Backdoor Solution to Get an Answer from Luxembourg’ (2016) 13. Journal for European Environmental & 

Planning Law 294. 
170 Lliuya v RWE AG, Landgericht Essen, No. 2 O 285/15 (15 December 2016). On these trends: M. Reese, J. 

Jendrośka, and L. Squintani, ‘The Courts as Guardians of the Environment – New Developments in Access to 

Justice and Environmental Litigation’ in International Comparative Legal Guide to Environment & Climate 

Change Law (Global Legal Group 2019); L. Squintani, ‘Tort-Law based Environmental Litigation: A Victory or 

a Warning?’ (2018) 15 Journal for European Environmental & Planning Law 277.  
171 Schütze, ‘Direct Effects and Indirect Effects’ (n. 1) 282–283. 
172 Cf. Unilever Italia, C-443/98, EU:C:2000:496, para. 51. 
173 Wells v Secretary of State, C-201/02, EU:C:2004:12, paras. 56–58; Salzburger Flughafen, C-244/12, 

EU:C:2013:203, para. 46. 



However, in contrast to situations of horizontal direct effect, this approach is irreconcilable 

with the case law on inverse vertical situations of an administrative or criminal nature, since 

directives in these areas typically contain ample provisions merely directed towards Member 

State actions. The Berlusconi case serves as a useful example.174 By definition, the personal 

scope of the provisions of the Company Directive that require Member States to provide for 

appropriate penalties against money laudering are confined to Member State actions. 

Accordingly, these provisions can never directly cover ‘private party actions’. Yet, in 

Berlusconi direct effect was denied because the invocability of the unimplemented directive 

clearly caused the imposition of an obligation onto Mr Berlusconi. If the prohibition of inverse 

vertical direct effect of directives would not apply to provisions excluding private party actions 

from their personal and/or material scope, Member States could freely apply any provisions 

such as those requiring Member States to take appropriate, proportionate, and deterrent 

sanctions from unimplemented directives against individuals.  

The same conclusion applies to directives in the field of EU environmental law, where, as 

we already noted above, the overwhelming majority of provisions cover only Member State 

actions. To say these provisions could be invoked in horizontal disputes, in vertical disputes in 

which an individual seeks to force the Member State to take enforcement action against another 

individual, or in inverse vertical cases, would be incompatible with the case law.  

A counterargument against this criticism could of course be that the prohibition of inverse 

vertical direct effect has an independent rationale, i.e. the estoppel rule, which prevents a 

Member State from relying on any directive against an individual. However, the estoppel rule 

has been criticised extensively for being unsuitable as a basis for direct effect in general, as 

direct effect would be merely a ‘side effect’ or ‘corollary’ of the failure of the Member State 

concerned.175 Moreover, in the context of the prohibition of inverse vertical direct effect, the 

Court has consequently emphasised the effect-based rationale of the prohibition of inverse 

vertical direct effect.176 In Arcaro, while the Court refers to the estoppel argument in the context 

																																																								
174 See also Kolpinghuis, 80/86, EU:C:1987:431, which concerned Art. 2 of Council Directive 80/777/EEC of 15 

July 1980 on the approximation of the laws of the Member States relating to the exploitation and marketing of 

natural mineral waters [1980] OJ L229/1, stating: ‘Member States shall take the measures necessary to ensure that 

only the waters referred to in Article 1 which comply with the provisions of this Directive may be marketed as 

natural mineral waters’. Private party actions clearly fall outside the scope of this provision. 
175 Prechal, Directives (n. 13) 223–226, with further references. 
176 Pretore di Salò, 14/86, EU:C:1987:275, para. 20; Berlusconi and Others, C-387/02, C-391/02 and C-403/02, 

EU:C:2005:270, paras. 73–74. 



of the prohibition of inverse vertical direct effect of directives, the prohibition itself is clearly 

grounded in the imperative of avoiding the imposition of direct obligations upon individuals: 

 

‘It follows that a directive may not by itself create obligations for an individual and that a 

provision of a directive may not therefore be relied upon as such against such a person. 

The Court has stated that this case-law seeks to prevent a Member State from taking 

advantage of its own failure to comply with Community law  

 

In that same line of authority the Court has also ruled that a directive cannot, of itself and 

independently of a national law adopted by a Member State for its implementation, have 

the effect of determining or aggravating the liability in criminal law of persons who act in 

contravention of the provisions of that directive’.177 

 

The relevance of the estoppel argument as a foundation of the prohibition of inverse vertical 

direct effect is also denied in Salzburger Flughafen, where the Court allowed an administrative 

entity to rely on a directive against another administrative entity of the same state.178 This 

conclusion confirms that the estoppel argument itself is no longer relevant for the question of 

whether an emanation of the state can rely on an unimplemented directive, leaving only the 

question of whether invoking a directive would lead to direct obligations for an individual.179 

In sum, after stating that it is relevant to look at whether a directive aims to create 

obligations for the Member States, or for private parties, this approach fails to provide a 

convincing and useful guidance about how to understand this differentiation, whether or not 

this theory is framed as distinguishing ‘types of directives’ or as looking at the personal and 

material scope of the specific provision in question. In both cases, the theory fails to appreciate 
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that the prohibitions of horizontal direct effect and inverse vertical direct effect are effects-

based in that they serve to avoid imposing obligations onto individuals as a consequence of 

invoking a directive. Invoking a directive which only covers Member State actions as its 

personal and material scope is nevertheless liable to create direct obligations for other 

individuals, making the theory under-inclusive with a view to the rationale of the Marshall 

case law. 

 

C. The substitution–exclusion theory 

Also the well-known substitution–exclusion theory fails to cope with the distinction between 

direct obligations and mere adverse repercussions. Both general assumptions of the 

substitution–exclusion theory – the possibility that primacy can generate exclusionary effects 

independently of direct effect – and the inapplicability of the criteria of direct effect to 

invocability of exclusion180 are already in themselves deeply contested.181 In this section, we 

will specifically focus on the capability of the substitution–exclusion theory to account for the 

distinction between direct obligations and mere adverse repercussions in the case law. 

This theory’s explanatory attractiveness is mainly rooted in the fact that both the CIA 

Security case law and Wells suggested that where a directive norm is invoked to set aside a 

conflicting national law norm, individuals must bear the negative consequences of any 

remaining national law norm or norms which become applicable because of the disapplication 

of the norm in conflict with the directive.182 Thus, it would appear that in situations of 

																																																								
180 See section II.C. above. 
181 The second assumption is problematic in light of the link between the criteria for direct effect and justiciability, 
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legal order (to this extent, see van Gend & Loos, 26/62, EU:C:1963:1). We can of course change labels, but this 

does not resolve the underlying conceptual problem that primacy presupposes direct effect more broadly defined. 
182 Ibid. One could infer this from the phrase ‘another obligation falling, pursuant to that directive, on a third 

party’ (emphasis added). 



invocability of exclusion, it is not the directive invoked that imposes an obligation onto an 

individual. Any such obligations are imposed by the national law remaining in place after 

exclusion. 

However, in Berlusconi,183 handed down about a year after Wells, the ECJ confirmed that 

it does not matter whether the norm imposed upon the individual as a result of inverse vertical 

direct effect is a national rather than an EU norm. In both cases, such imposition would be 

contrary to the prohibition of inverse vertical direct effect. By contrast, as Advocate General 

Kokott argued in her Opinion to this case,184 according to the substitution–exclusion theory the 

Directive could be invoked because it would only have an exclusionary effect.185  

Although the Court’s explicit reliance on the prohibition of inverse vertical direct effect in 

Berlusconi strongly suggests that it rejects the substitution–exclusion dichotomy relied upon 

by Advocate General Kokott, Lenaerts and Corthaut emphasise the fact that the obligation for 

Mr Berlusconi was of a criminal nature in order to support the substitution–exclusion outside 

criminal law situations: 

 

The problem is not that Community law does not know a technique to set aside contrary 

provisions, even between individuals, as will appear below, but that in the context of a 

criminal proceeding the effect of the principle of primacy needs to yield to the legality 

principle of Art.7 ECHR.186 

 

However, primacy is interpreted in light of the principles of legality and legal certainty outside 

criminal law as well. As Article 4(2) TEU shows, the EU shall respect national identities, 
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including respect for the fundamental constitutional structures of the Member States.187 The 

case law of the ECJ in private law cases, such as in Pfeiffer, and administrative law cases, such 

as in Portgás, shows that the application of primacy is equally influenced by the principles of 

legality and legal certainty in private and administrative proceedings. In Pfeiffer, for example, 

contrary to Advocate General Ruiz-Jarabo Colomer’s endorsement of the substitution–

exclusion distinction,188 the Court quickly moved on to consistent interpretation after having 

established that directives cannot apply in proceedings between private parties even if they 

meet the conditions for direct effect.189 Explicit suggestions by Advocates General to draw a 

distinction between exclusion and substitution met the same fate in two other cases.190 These 

cases show that the substitution–exclusion dichotomy focuses too much on the origin of the 

obligation, and too little on whether invoking a directive affects the substantive content of the 

rule which determines the dispute at hand. We can therefore conclude that the substitution–

exclusion dichotomy is not viable as a descriptive theory for the case law on direct effect. 

The lack of descriptive accuracy does not necessarily mean that the theory is not 

normatively desirable. By normatively desirability, we refer to the ability of a theory to produce 

outcomes which make sense in light of the distinction between direct obligations and mere 

adverse repercussions. Accordingly, a theory ought to respect the balance between ensuring 

the effectiveness of EU law and the principles of legality and legal certainty. As to the 

distinction between direct obligations and mere adverse repercussions, the substitution–

exclusion theory presupposes that this distinction corresponds to the difference between 

applying a norm from an EU directive, and applying a national norm subsequent to an 

exclusionary effect.  
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Hence, the substitution–exclusion dichotomy presents a formalistic interpretation of the 

prohibition of inverse vertical direct effect, in which the effect of invocability is not relevant, 

but solely the normative source of a direct obligation.191 It is readily admitted that ‘formalism’ 

runs the risk of being an empty charge, especially in a discipline that relies so much on form 

as the legal one.192 What we mean with ‘formalistic’, in this case, is that the substitution–

exclusion theory has an inherent capability to produce false negative or positive outcomes, in 

light of the aim of preventing direct obligations for individuals as a result of invoking a 

directive.  

A false negative outcome would be a situation in which, despite the prohibition of invoking 

directives against individuals, an individual is confronted with direct obligations that are a 

result of invoking of a directive due to its purely exclusionary effect. For example, in 

Berlusconi, the imposition of a criminal section on Berlusconi was the direct corollary of 

invoking the Directive in order to exclude the application of the national act de-penalising the 

conduct. Nevertheless, Advocate General Kokott argued that direct effect should have been 

allowed because it only led to exclusionary effects. 

A false positive outcome would be a situation in which direct effect is not allowed because 

it entails substitution effects, notwithstanding that the consequences of invoking the directive 

should be qualified as mere adverse repercussions. We can illustrate such an outcome with 

Salzburger Flughafen. This case concerned a request to annul a permit granted to an 

undertaking operating the airport of Salzburg (Austria). Similarly to the Wells case, the 

authorisation had been granted without performing an EIA. An EIA for this project was not 

required under national law because the EIA Directive had been transposed into national law 

by stating that certain projects are subjected to an EIA only when they trespass a given 
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threshold,193 which was not the case for the project at stake. Accordingly, this infringement of 

the Directive could not be remedied by means of national law. In Wells, by contrast, the national 

obligation to perform an EIA was potentially capable of covering projects such as that at stake 

in that case, at least to the knowledge of the Court.194 Hence, while in Salzburger Flughafen, 

only substitution could have created an obligation to perform an EIA, in Wells an exclusionary 

effect would have sufficed to remedy the deficiency of national law in light of the Directive. 

Consequently, pursuant to the substitution–exclusion theory, direct effect should have not been 

allowed in Salzburger Flughafen, while in Wells it should have. The outcome of both cases 

was the same, however, and this seems normatively sound because direct effect only produced 

mere adverse repercussions to the opposite private party in both Wells and Salzburger 

Flughafen. 

The inability of the substitution–exclusion theory to cope with the difference between 

direct obligations and mere adverse repercussions also entails that this theory fails to provide 

a consistent view on the balance between ensuring the effectiveness of EU law and the 

principles of legality and legal certainty. Lenaerts and Corthaut, for example, argue that direct 

effect is ‘so powerful that [...] the Court’s case law, most notably in respect of Directives, [...] 

put limits as to whether or when it can be used’.195 In other words, the legal certainty of 

individuals must trump effectiveness in cases like Berlusconi and Pfeiffer. This suddenly 

changes in the context of primacy, the application of which requires no attention for the adverse 

repercussions for third-party individuals.196 The primacy model purports to explain the 

incidental effects case law while maintaining the prohibitions of horizontal and inverse vertical 

direct effect by simply giving it a different label.197 This is particularly problematic insofar as 

the question of whether a case concerns substitution or exclusion might depend on the manner 

in which a directive is implemented in national law, making the weighing of interests 

fundamentally dependent on how the Member States have used their discretionary space, and 

leaving open the possibility of different outcomes in different Member States.198  
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D. The need of taking into account the impact of invoking a provision of a directive 

Having concluded that all existing theories trying to explain the case law on direct effect of 

directives fail to make sense of the case law’s distinction between direct obligations and mere 

adverse repercussions, in the next section we suggest to shift perspectives when analysing the 

limits to the direct effect of directives by looking differently at the question of what is meant 

by imposing an obligation onto an individual. In this regard, we argue that in determining 

whether a directive imposes an obligation onto an individual, it is not important whether the 

norm applied by the national court to solve the dispute is one of national law or of a directive 

itself. Instead, we focus on the impact of invoking a directive on the norms governing a conflict 

before a national court or, as shown by Fratelli Costanzo,199 a public authority. The distinction 

between the imposition of an obligation contrary to the Marshall rule and mere adverse 

repercussions for third parties can subsequently be made based on the question of whether 

invoking a directive modifies the norms which directly apply to the dispute at hand. 

 

V. The Normative Impact of Invoking Directives 
 

In this section, we provide a theoretical framework which focuses on the distinction between 

direct obligations and mere adverse repercussions, and which is capable of explaining all cases 

involving questions of horizontal of inverse vertical direct effect. This normative impact theory 

focuses on the impact of invoking an EU directive on the norms directly governing the dispute 

at hand. We will first introduce the normative impact theory as a doctrinal model based on the 

direct obligations versus mere adverse repercussions dichotomy (section V.A). Subsequently, 

we show how this theory fits the Court’s case law (section V.B), by discussing first the 

incidental effects case law (V.B.(i)), and then the case law affirming the prohibitions of 

horizontal and inverse vertical direct effect (V.B.(ii)).  

 

A. The distinction between obligations and mere adverse repercussions 

As mentioned above, in triangular situations direct effect is not possible when it is ‘directly 

linked to the performance of another obligation falling, pursuant to that directive, on a third 

party’. Rather than focusing on the part of this formulation stating ‘pursuant to the directive’, 

as the substitution–exclusion appears to do, we suggest focusing mainly on the part stating 
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‘directly linked to the performance of another obligation’ – i.e. on the concept of ‘direct 

obligation’.  

In light of the cases in which the prohibition of inverse direct effect was applied, this 

formula can be interpreted as meaning that a third party should not be ordered to do or not do 

something as a direct consequence of direct effect. In the cases in which the Court refused to 

allow direct effect, had direct effect been allowed the resulting change in the directly applicable 

norms would have required the national court to order an individual to perform an obligation: 

the criminalisation of a particular kind of conduct following criminal prosecution,200 the 

repayment of financial assistance201 or the duty to apply a 48-hour work week maximum.202 

This is evidently unacceptable under EU law, as it stands. 

Yet, in triangular situations such as in Wells, the end of the proceedings does not lead to 

the imposition of an obligation upon an individual. This is because the action in Wells is an 

action for annulment against a development consent decision. In this type of action, the success 

of an individual’s claim such as that of Mrs Wells leads to the annulment or suspension of the 

development consent under dispute.203 Of course, the obligation to annul or suspend the 

development consent automatically entails some negative repercussions for another private 

party, such as the quarry owner in Wells. These repercussions are, however, only factual 

consequences of the change which occurred in the legal relationship between Mrs Wells and 

the public authority.204 Indeed, in Wells we can distinguish between two different factual 

situations, to each of which applies a separate set of norms. First, there is the factual situation 

of the quarry owner. He wishes to perform an action – the exploitation of a quarry – and he 

needs to comply with the norm in UK law which requires him to request and obtain 

development consent. Second, we have the factual situation of the public authority. It has to 

perform an action – the assessment of the request – and it has to respect the norm in UK law 

setting out the criteria for the assessment development consent requests. The dispute between 
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Mrs Wells and the public authority must be located in this latter situation. Moreover, it is in 

this latter situation that the Directive is invoked to change the norm that the public authority 

must apply to assess the request for development consent. Therefore, only this latter norm is 

affected by direct effect. The first norm – i.e. the one requiring the quarry owner to obtain 

development consent to exploit the quarry – remains unaffected by the direct effect of the 

Directive. The quarry owner must continue to comply with this rule, just as he had to before 

Mrs Wells’ successful case. The annulment of development consent leads to the resetting of 

the factual circumstances to the situation which existed prior to the request for development 

consent. 

Abstracting from this case, we can state that direct effect does not create direct obligations 

for individuals when it affects a norm different from the one imposing a positive or negative 

obligation upon an individual. In such cases, direct effect leads to a change in the factual 

circumstances which precede the norms in which an obligation is imposed upon an individual. 

In other words, it leads to mere adverse repercussions. 

The normative impact theory is based on the distinction between the norms directly 

governing the dispute to be resolved on the one hand, and the factual framework to which these 

norms are applied on the other. ‘Factual’ is thus meant in a relative sense: the factual 

framework consists of all circumstances which are taken to be true for the purposes of the 

dispute. These factual circumstances always include normative components in themselves.205 

In Wells, for example, the factual circumstances include the fact that the quarry owner needs 

development consent to exploit the quarry (among many other rules). However, relative to the 

dispute under litigation, these normatively-laden circumstances are considered to be the facts 

to which another norms is applied.206 

As we will show in the following section, the normative impact theory accurately describes 

the existing case law. Moreover, recently, in Smith, the Court clarified its case law on the 
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distinction between ‘direct obligations’ and ‘mere adverse repercussions’ in a manner that 

appears to endorse our approach – albeit by using different terminology.207 

 

B. The case law on direct effect through the lens of the normative impact theory 

The normative impact theory reconciles the alleged inconsistencies in the case law of the ECJ 

from the perspective of the theories reviewed in section IV, while remaining in keeping with 

the normative validity of the relationship between primacy on the one hand, and legality and 

legal certainty on the other. Illustrating the normative impact theory first through the ‘incidental 

effects’ cases (section V.B.(i)), prior to turning to the horizontal and inverse vertical direct 

effect cases (section V.B.(ii)), helps to understand how our approach functions. 

 

(i) The incidental effects case law 

In CIA Security, the factual circumstances of the case consisted of the negative publicity 

circulated by CIA’s competitors, Signalson and Securitel. To establish whether these factual 

actions were in breach of the relevant norm on unfair practices, another factual circumstance 

needed to be assessed, concerning CIA’s alarm system which had to be marketed according to 

the relevant norm on alarm systems standards. Direct effect plays a role in this second situation. 

As a result of the direct effect of the Notification Directive, CIA’s alarm system complied with 

the norms on alarm system standards. This results in the factual conclusion that Signalson and 

Securitel’s claims as regards CIA’s conduct were untruthful. Therefore, based on the norms of 

unfair commercial practices, they can be compelled to cease their practices. As we can see, 

direct effect did not alter the norm imposing this obligation. It only had an effect on the factual 

circumstances which precede the assessment of Signalson and Securitel’s behaviour under the 

norms on unfair commercial practices. 

Similar constructions can be found in Unilever v SmithKline and Unilever Italia. The first 

case concerned an action for an injunction sought by Unilever against SmithKline for 

misleading advertising, due to statements on toothpaste tubes which, according to Unilever, 

violated national cosmetic law. SmithKline, by contrast, contended that national law violated 

Council Directive 76/768/EEC.208 Invoking this Directive had the effect of disapplying the 

relevant national law, with the result that the statements on toothpaste tubes were not contrary 
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to any applicable law. This fact had the mere adverse repercussion for Unilever that its action 

for injunction had no basis in law.209 Similarly and more well-known, Unilever Italia 

concerned a dispute which was adjudicated under Italian contact law, but where the answer to 

the legal question related to the contractual dispute depended on the factual question whether 

the olive oil delivered to Central Food by Unilever complied with the norms on the labelling 

of olive oil. It is in the latter circumstance that direct effect plays a role – not on the applicable 

rules on the law of contract. 

Another unruly horse to other doctrinal constructions of the Court’s case law, Ruiz 

Bernáldez, can be explained by the normative impact theory as well. It should be noted that 

Ruiz Bernáldez was limited to questions on the compatibility of national law with Directive 

87/102/EEC.210 From a scientific point of view, the case is better conceived as involving 

questions on the compatibility of national law with an EU directive.211 However, the normative 

impact theory illustrates that the outcome of the case would not have been different, had an 

explicit question on the invocability of the relevant Directive been asked. In Ruiz Bernáldez, 

the victim of a car accident caused by an intoxicated Mr Ruiz Bernáldez claimed damages from 

Ruiz Bernáldez’s motor vehicles insurance company. The insurance company relied on 

national law allowing to exclude damage caused while intoxicated from the scope of motor 

vehicles insurance contracts. Such exclusion clauses are prohibited by Article 11 of Directive 

87/102. Accordingly, invoking this Directive modified the norms governing the contractual 

relationship between Mr. Ruiz Bernáldez and his insurance company. From the perspective of 

the dispute between the victim of the car accident and Ruiz Bernáldez’s insurance company, 

the question of whether the insurance contract covers damage caused under intoxication is of 

a factual nature. Once it is established that, as a matter of fact, Ruiz Bernáldez had an insurance 

covering the kind of damage he caused, Mr. Ruiz Bernáldez’s insurance company was 

obligated to pay compensation. As such, Ruiz Bernáldez is similar to CIA Security and Unilever 

Italia. In other words, direct effect modified the norms concerning the contractual relationship 

between Ruiz Bernáldez and his insurance company, which was subsequently considered to be 

part of the factual circumstances that are taken to be true in the context of the civil liability case 
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between Ruiz Bernáldez and his insurance company, on the one hand, and the victim, on the 

other. The fact that the insurance company is obligated to cover damages incurred by Ruiz 

Bernáldez in this civil liability case is a mere adverse repercussion of invoking the Directive 

in the preceding contractual relationship.  

Ostensibly, the recent Smith case reveals a similar factual situation. As the rear of Mr. 

Meade’s van was not designed and constructed with seating accommodation, Meade’s motor 

insurer FBD refused to provide him an indemnity on the basis of its insurance policy, which 

was in conformity with Section 65(1)(a)(i) of the Irish Road Traffic Act, defining persons not 

sitting in seating accommodation as ‘excluded persons’ not having a right to insurance 

compensation. While Mr. Smith relied on Article 1 of Directive 90/232/EEC to claim 

compensation, the ECJ held that this would entail horizontal direct effect against FBD, thus 

rejecting Smith’s claim.212 The Court distinguished Smith from Ruiz Bernáldez by pointing out 

that the question of direct effect was not addressed in the latter case.213  

Indeed, as we will show in section VI below, the functioning of the preliminary reference 

procedure significantly affects the relevance of individual cases for the doctrine of direct effect. 

Nevertheless, in addition to this argument, the normative impact theory suggests there is also 

a substantive difference between Ruiz Bernáldez and Smith that legitimises the different 

outcomes. As observed above, in Ruiz Bernáldez there is a clear demarcation between the 

norms governing the contractual relationship between Ruiz Bernáldez and his insurance 

company (the exclusion of coverage for damage caused while being intoxicated), and the 

subsequent norms governing the civil liability case between Ruiz Bernáldez and its insurance 

company, on the one hand, and the victim, on the other (the existence of an obligation to 

compensate the victim). In Smith, no such demarcation exists because the exclusion clause did 

not merely define the contractual relationship between Meade and FBD, but also directly 

addressed Mr Smith himself by excluding a specific category of victims from the scope of the 

obligation to compensation. Using the Wells formula, it is clear that in this case invocability 

results in horizontal direct effect: invoking the Directive to remove the clause excluding an 
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obligation to compensate the damage of Mr Smith is directly linked to the performance of the 

obligation to compensate Mr Smith, which is precisely the obligation pursuant Article 1 of 

Directive 90/232/EEC. 

A peculiar set of facts in relation to direct effect can be seen in Pafitis. In this case, Article 

25 of Directive 77/91/EEC was invoked by the old shareholders of a Greek bank against a 

capital increase which had been independently decided by the temporary administrator of the 

bank. Article 25 required that any increase in capital was decided upon by the general meeting 

of shareholders. The Court held that Article 25 of the Directive could indeed be invoked by the 

old shareholders, as a result of which two types negative consequences can be identified. The 

new shareholders lost their shares, which should be considered a mere adverse repercussion of 

the nullity of the capital increase. Akin to the mere adverse repercussions in Wells, the nullity 

of the new shareholders’ shares was an automatic, factual consequence of the successful 

invocability of the Directive against the decision of the temporary administrator of the bank. 

In contrast, the Directive directly imposed an obligation upon the bank and its temporary 

administrator to annul the capital increase. However, looking closely at the facts of this case, 

it becomes apparent that the Greek bank concerned cannot be considered an ordinary private 

entity. The Greek bank had been put under supervision of a temporary administrator. Under 

Greek law, this supervision was possible if ‘such action is necessary and urgent in order to 

safeguard the interests of the State, the bank or third parties, or to forestall possible adverse 

repercussions on the financial market or the economy in general’.214 Accordingly, as known by 

the ECJ,215 it is clear that the Greek bank itself could no longer be regarded as a private party, 

but should be considered part of the Greek State under the Marshall and Foster case law.216 

The direct obligations for the bank as a result of the invocability of Directive 77/91/EEC thus 

represent vertical direct effect, while the consequences for the new shareholders were mere 

adverse repercussions. 
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(ii) The case law affirming the prohibition of horizontal and inverse vertical direct effect  

The difference between obligations and mere adverse repercussions becomes clearer when the 

case law discussed in the previous section are compared to Faccini Dori and Pfeiffer. In Faccini 

Dori the legal question under scrutiny by the judge was whether Mrs Faccini Dori should pay 

for the language course she had bought at Milan central station. The answer to this question is 

not dependent upon the evaluation of any preceding circumstances. The fact that Mrs Faccini 

Dori bought a genuine language course was not disputed, and it was not disputed either that 

this transaction was valid and complied with the law on selling techniques, possible product 

standards, etc. A directive was invoked in this case to change the norms of Italian contract law. 

It is only by changing the rule that a contractual party has to pay for the performance delivered 

by the other contractual party that Mrs Faccini Dori could escape contractual liability. Were 

the directive to apply, the language course seller would have had to refrain from providing the 

language course (or would have to take it back) and would have to refrain from seeking 

payment for it. This would have been in every way a case in which direct effect changes a norm 

to impose an obligation upon an individual.217 

There is a similar construction in Pfeiffer. This dispute concerned a situation where an 

employer requires its employees to work longer than 48 hours weekly. The resolution of this 

situation depended on the applicable norm on weekly working hours. No other circumstance 

needed to be assessed prior to assessing the one in dispute in Pfeiffer. That the employee had a 

contract for work and got paid for the hours worked was not in dispute. Neither in dispute were 

the norms concerning the establishment of working relationships and the payment of working 

hours. Direct effect in this case was invoked to change the norm on the number of hours which 

may be worked weekly. It was only by changing this rule that Mr Pfeiffer and others could 

force their employer to reduce the number of hours they were expected to work each week. 

Like Faccini Dori, in this case direct effect would have changed the norm to impose an 

obligation upon an individual in a dispute before a national court. 

In the inverse direct effect cases the relationship between direct effect and the imposing 

obligations upon individuals is even more straightforward. In Kolpinghuis, Berlusconi, Arcaro 

and Pretore di Saló, the imposition of obligations upon individuals depended on the norm used 

to qualify their behaviour. In Berlusconi, regardless whether direct effect was allowed, the 

applicable norm for resolving the case was in any case a norm of national law. In contrast, in 
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Kolpinghuis direct effect would entail application of the directive itself, i.e. a substitution 

effect. Nevertheless, in both cases, direct effect of the respective directives would directly 

impact the norms to be applied to solve the cases themselves, regardless whether that norm is 

of national law, such as in Berlusconi, or of the relevant directive, as in Kolpinghuis. What 

matters is that, in all these cases, direct effect would have changed the norm to impose 

obligations upon individuals. This shows how the normative impact theory differs from the 

substitution–exclusion theory and, as a result, elucidates judgments that remain otherwise 

obscure.  

Somewhere in between Wells, CIA Security, and Unilever Italia, on the one hand, and 

Faccini Dori, Pfeiffer, and the criminal law proceedings case law, on the other hand, we have 

El Corte Inglés. Indeed, although it seemed like a consumer case similar to Faccini Dori, this 

case presented a somewhat more complex situation. The dispute between El Corte Inglés and 

Mrs Blázquez Rivero for the reimbursement of the credit loan given by the former to the latter 

followed a dispute about the non(-adequate) performance of a travel contract between Mrs 

Blázquez Rivero and Viajes El Corte Inglés SA. This case is thus more similar to CIA Security 

and Unilever Italia than Faccini Dori and Pfeiffer, with one important difference. In El Corte 

Inglés direct effect was not invoked to qualify the performance of the travel contract. It is 

invoked instead to hold the finance company accountable. Clearly, here direct effect would 

have modified the norms establishing the liability of an individual, leading thus, if allowed, to 

the direct imposition of an obligation.  

In administrative law, similar constructions could also be possible. A good example of 

such a situation would be a case in which a party requests a public authority to undertake 

enforcement action against a private party due to a breach of an unimplemented obligation 

stemming from a directive. Take for example the Environmental Liability Directive.218 It 

requires operators of economic activities, business or undertakings, to take certain measures to 

prevent or remediate environmental damage.219 In the absence of national measures transposing 

the Directive, a party cannot force the competent authority to rely on Article 5 or 6 of the 

Directive against an operator who failed to comply with any of these provisions. If this were 

possible, it would imply the imposition on the operator of an obligation stemming directly from 
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the Directive.220 Indeed, direct effect would in this case determine which norm had to be 

imposed upon the operator, as also occurred in Kolpinghuis, Berlusconi, Arcaro, and Pretore 

di Saló. Whether the enforcement measures are explicitly mentioned in the EU provisions at 

hand, as in the case of Article 4(5) of Directive 1999/22/EC relating to the keeping of wild 

animals in zoos,221 is irrelevant in this regard.222 If invoked, they would change the norm to 

impose an obligation upon individuals, hence entail the direct imposition of obligations from a 

directive upon an individual. A conjunctive perspective on both Berlusconi and (hypothetical) 

cases involving the invocation of provisions from the Environmental Liability Directive shows 

how the normative impact of invocability must be dissociated from the question of whether the 

respective provisions includes in its material and personal scope the actions of private parties. 

Invoking a directive can change the norm directly governing the dispute – entailing the 

imposition of an obligation onto an individual – regardless of whether the directive is aimed at 

regulating private party actions. 

Figure 1 shows graphically the functioning of the normative impact theory in the three 

scenarios discussed in this section and in section V.B.(i). 
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Figure 1: Graphic representation of the normative impact approach223  

 

In conclusion, this section and section V.B.(i) showed that the normative impact theory is 

capable of explaining the meaning of the direct obligations versus mere adverse repercussions 

dichotomy and of reconciling all cases in which the Court explicitly discussed the issue of the 

invocability of direct effect of directives. It therefore has descriptive accuracy. Moreover, it 

has normative desirability as it reconciles primacy with legality and legal certainty in a more 

refined manner than the substitution–exclusion theory, thereby decreasing the risk of false 

negative outcomes in allowing for the invocability of directives. Conceiving direct effect as 

invocability, the normative impact theory more accurately grasps the normative effects of 

invoking a directive on the applicable legal framework(s) and the question of what it means to 

impose an obligation onto an individual. 

 

VI. The Preliminary Reference Procedure and the Borderline between Direct 

and Indirect Effect 
 

A possible critique to our claim that the normative impact theory has descriptive accuracy could 

be based on two cases in which the Court, while not explicitly discussing direct effect, held 

that national law was not compatible with the invoked directives, namely Bellone and Stadt 

Wiener Neustadt. Following the normative impact theory, both cases would have to be 

qualified as involving, respectively, horizontal and inverse vertical direct effect of the relevant 

directives. However, this critique fails to appreciate the relevance of the preliminary reference 

procedure on the discussion on horizontal direct effect of directives. As we will show in this 

section, Bellone and Stadt Wiener Neustadt suggest the existence of a presumption of the 

possibility of consistent interpretation insofar as the preliminary reference does not address the 

question of direct effect itself. This interpretation, supported by the Court’s judgment in 

Centrosteel, points at the intricate borderline between indirect and direct effect, and the Court’s 

‘stone-by-stone approach’ to developing its jurisprudence.224 Implicit support is also given by 

																																																								
223 Ruiz Bernáldez, C-129/94, EU:C:1996:143 is not mentioned in the figure as we do not consider it a case on 

direct effect. 
224 On the ‘stone-by-stone’ approach, see Lenaerts, ‘EU Citizenship’ (n. 11). For criticism, see J.H.H. Weiler, 

‘Epilogue: Judging the Judges – Apology and Critique’ in M. Adams et al. (eds.), Judging Europe’s Judges (Hart 

Publishing 2013). 



Smith, where the Court recalled the absence of an obligation under EU law to give horizontal 

direct effect to directives when it is established that ‘the national court finds itself unable to 

interpret provisions of its national law in a manner that is compatible with a directive’.225 We 

will illustrate the operation of this presumption in section VI.A. In section VI.B, we further 

discuss a related issue of the functioning of the preliminary reference procedure, namely the 

manner in which the national court formulates the relevant national legal framework as well as 

its questions. To this end, we explain how the Court might have reached a wrong conclusion 

in Ruiz Bernáldez, had the issue of direct effect been raised explicitly by the national court. 

Lastly, in section VI.C we conclude that the Court should not be afraid to address the dimension 

of direct effect explicitly even if it is not explicitly raised by the national court. This would 

avoid misunderstandings related to the borderline between direct and indirect effect, the 

presumption of consistent interpretation, as well as the distinction between direct obligations 

and mere adverse repercussions, without threatening the undeniable truth that the Court tends 

to solve only one case at a time.  

 

A. The possibility of consistent interpretation 

The relevance of the preliminary reference procedure for the interpretation of cases seemingly 

concerning direct effect was already observed by some commentators of the incidental effects 

case law. They observed that in Bellone, as well as Ruiz Bernáldez, the referring national court 

did not ask whether the litigant could invoke a directive against another individual, arguably 

restricting the scope of the reference to the compatibility of national legislation with the 

applicable directives.226 While it is true that Ruiz Bernáldez is likely to be qualified as a 

scenario 1 situation, as we have argued above, the same does not apply to Bellone. 

Bellone concerned a contractual dispute between Mrs Bellone and Yokohama SpA. Mrs 

Bellone acted as commercial agent on behalf of Yokohama pursuant to an agency contract.227 

After Yokohama terminated this contract, Bellone claimed payment of various indemnities. 

																																																								
225 Smith v Meade and Others, C-122/17, EU:C:2018:631, para. 49. 
226 J.C. Moitinho de Almeida, ‘L’effet direct des directives, l’interprétation conforme du droit national et la 

jurisprudence de la Cour Supreme de Justice portugaise’ in N. Colneric et al. (eds.), Une communauté de droit. 

Festschrift für Gil Carlos Rodriguez Iglesias (BWV Berliner Wissenshafts 2003) 237: ‘Quant aux arrêts 

Bernáldez et Bellone [...] il y a lieu d’observer que la Cour s’est limitée à répondre aux questions posées, sans 

attirer l’attention des jurisdictions nationales sur l’exclusion de l’effet direct horizontal’. See also, van Gerven, 

‘Of Rights and Remedies’ (n. 51) 259f; and Stuyck, ‘El Corte Ingles, Bernáldez and Pafitis’ (n. 51). 
227 Bellone v Yokohama SpA, C-215/97, EU:C:1998:189, paras. 2–7. 



These claims were initially rejected on the ground that the agency contract was void, as Mrs 

Bellone was not registered in the register of commercial agents, which was a compulsory 

contractual form on the basis of Article 9 of Italian Law No 204. On appeal, Mrs Bellone 

invoked Article 1 of Directive 86/653/EEC which defines ‘commercial agent’ by reference to 

the activity pursued and does not require any other registration measures.228 The Court indeed 

confirmed that the registration requirement in Italian law was incompatible with the 

Directive.229 Direct effect of Article 1 through either an exclusionary effect or a substitution 

effect230 would directly impact the norms governing the dispute between Mrs Bellone and 

Yokohama, since the disapplication of Article 9 directly confirms the existence of an agency 

contract between Mrs Bellone and Yokohama, thus determining the question of whether Mrs 

Bellone had any right to indemnities. Under the normative impact theory, the case involves a 

direct obligation. Nevertheless, the Court ignored the horizontal nature of the dispute. 

Subsequently in Centrosteel, shortly after Bellone, another Italian national court referred 

an identical question to the Court with reference to Bellone. The referring court noted that 

Bellone could not result in Law No 204 being disapplied in the proceedings before it, since this 

would entail horizontal direct effect of Directive 86/653/EEC. The Court in turn observed that 

indeed directives cannot of themselves impose obligations on individuals. But, the Court 

emphasised, the case law also requires national courts to interpret their national law as far as 

possible in light of the wording and purposes of applicable directives. It continued: 

 

‘As the Advocate General points out in paragraph 36 of his Opinion, it seems in that regard 

that the Corte Suprema di Cassazione (Supreme Court of Cassation), following the 

judgment in Bellone, has changed its case-law so that a failure to comply with the 

obligation prescribed by Law No 204 to be entered in the register of commercial agents 

and representatives no longer entails the nullity of an agency contract in Italian law. [T]he 

																																																								
228 Council Directive 86/653/EEC of 18 December 1986 on the coordination of the laws of the Member States 

relating to self-employed commercial agents [1986] OJ L382/17. 
229 Bellone v Yokohama SpA, C-215/97, EU:C:1998:189, para. 13–18. 
230 Whether or not exclusionary effects suffice would depend on whether Italian law had a separate, substantive, 

definition of ‘commercial agent’ to which the registration requirement was supplementary, or not. In the 

affirmative case, exclusion of the registration requirement would be enough, in the negative cases, substitution of 

Art 1 Directive 86/653/EEC would be necessary. 



case pending before [the referring] court may be resolved on the basis of the Directive and 

the case-law of the Court of Justice on the effects of directives’.231 

 

Hence, the Court emphasises the link between the incompatibility of national law with the 

Directive and the obligation of national courts to remedy this incompatibility by interpreting 

the national provisions applicable, so far as possible, in light of the Directive.232 In the absence 

of any indication provided by the national court that this incompatibility cannot be remedied 

through consistent interpretation, the Court indeed appears to continue under the presumption 

that consistent interpretation is possible. Accordingly, Centrosteel shows that Bellone is not 

relevant to the development of the doctrine of direct effect and thus is not an anomaly in the 

case law.  

A similar conclusion can be reached as regards Stadt Wiener Neustadt in the context of a 

triangular situation and a possible inverse vertical effect. Like Wells and Salzburger Flughafen, 

this case also concerned the invocability of the EIA Directive. However, rather than an action 

for annulment of development consent granted in breach of the EIA Directive, as was the case 

in Salzburger Flughafen, Stadt Wiener Neustadt concerned a request for remedial action 

against the negative effects of a development consent granted in breach of the EIA Directive 

requirements, which had become definitive under national law. In 2014, a request by the 

																																																								
231 Centrosteel, C-456/98, EU:C:2000:402, paras. 17–18. In Dansk Industri, C-441/14, EU:C:2016:278, para. 33, 

the Court refers to this paragraph to infer that ‘[i]t should be noted in that connection that the requirement to 

interpret national law in conformity with EU law entails the obligation for national courts to change its established 

case-law, where necessary, if it is based on an interpretation of national law that is incompatible with the objectives 

of a directive’ (repeated in Egenberger, C-414/16, EU:C:2018:257, para. 72; and IR v JQ, C-68/17, 

EU:C:2018:696, para. 64). However, this is an apparent misreading of para. 17 of Centrosteel, which only states 

as a matter of fact that the Corte Suprema di Cassazione had changed its established case law. This argument thus 

violates the so-called ‘is–ought gap’ according to which a normative statement can never be inferred from a factual 

statement. The ‘is–ought’ gap is sometimes referred to as ‘Hume’s Law’ after David Hume’s famous observations 

in A Treatise of Human Nature, ed. by L. Amherst Selby-Bigge and P.H. Nidditch (Oxford University Press 1978) 

469–470, although the discussions on the ‘is–ought’ gap trace back to pre-Humean philosophy (for an overview, 

see A.N. Prior, Logic and the Basis of Ethics (Clarendon Press 1949). While Searle, ‘How to Derive “Ought” 

From “Is”’ (n. 205) claimed to derive an ‘ought statement’ from an ‘is statement’ based on his critique of the 

fact/value distinction, his attempt is deeply contested and appears to be fallacious. See e.g. R.M. Hare, ‘The 

Promising Game’ (1964) 70 Revue internationale de philosophie 398. Rather, many seemingly factual statements 

include normative dimensions, as we recognise in the normative impact theory (see the text accompanying n. 

205). 
232 Centrosteel, C-456/98, EU:C:2000:402, para. 19. 



Environmental Ombudsman to determine whether the plant should be subjected to an EIA in 

accordance with the UVP-G 2000 was rejected on the basis of Paragraph 46(20)(4) UVP-G 

2000, stating that projects the consent for which is no longer at risk of annulment, as in this 

case, must be regarded to have been authorised in compliance with the requirements for an 

environmental impact assessment. The ECJ considered whether Paragraph 46(20)(4) UVP-G 

2000 could be invoked to reject a request for remedial action against the failure to perform an 

environmental impact assessment, as made by the Environmental Ombudsman, and found in 

the affirmative.  

Unlike Wells and Salzburger Flughafen, in this case the negative consequences of this 

obligation for national authorities for the operator of the waste treatment facility will not flow 

automatically from the decision of the national court to annul the negative reply of the 

Government of the Land to the request by the Environmental Ombudsman. Once this decision 

is annulled, the Government of the Land will need to decide whether the project had to be 

subjected to an environmental impact assessment. The outcome of the assessment by the 

Environmental Ombudsman will be a new, autonomous decision, and this decision could be 

that a full-fledged environmental impact assessment must be performed. If an environmental 

impact assessment must be performed indeed, and paragraph 46 of the Court’s ruling hints in 

this direction, the consent could be suspended or withdrawn while waiting the results of the 

impact assessment.233  

The question of how the content of this new, autonomous decision can be squared with the 

prohibition of inverse vertical direct effect was not part of the preliminary reference, and the 

Court paid no attention to this matter at all. However, if we consider Stadt Wiener Neustadt in 

light of the Court’s explanation of Bellone in Centrosteel, it becomes clear that the question of 

the direct effect of the EIA Directive is not only not explicitly discussed in the judgment, but 

also that the question of direct effect is not (yet) relevant as long as there is a presumption that 

consistent interpretation is capable of remedying the conflict at hand. Hence, in the absence of 

a specific confirmation by the referring national court that consistent interpretation is 

impossible, the Court proceeds on the presumption that the incompatibility of national law with 

the EIA Directive can be solved through consistent interpretation.234 Under this presumption 

																																																								
233 Cf. J.H. Jans and A.T. Marseille, ‘Competence Remains Competence? Reopening Decisions That Violate 

Community Law’ (2007) 1 Review of European Administrative Law 75. 
234 This however puts in an interesting light the case of Dansk Industri, C-441/14, EU:C:2016:278. In this case, 

the national court did confirm that consistent interpretation of the case law of the Danish Supreme Court so as to 



the question of direct effect is to be considered a purely hypothetical question which lies outside 

the scope of the preliminary reference procedure.235 

 

B. The formulation of the relevant national legal framework and the preliminary question 

The second manner in which the functioning of the preliminary reference procedure has 

affected the case law on direct effect of directives is the manner in which the referring court 

presents the relevant national legal framework. Again, Ruiz Bernáldez in conjunction with 

Smith provides an illustrative example. As noted above, there are two potential explanations as 

regards the analytical relationship between these two cases. In Smith, the Court distinguishes 

Smith from Ruiz Bernáldez by observing that the scope of the preliminary reference in the latter 

case was confined to the compatibility of national law with EU law.236 It suggests, therefore, 

that had the referring national court in Ruiz Bernáldez specifically raised the question of direct 

effect, the Court would have answered that the relevant Directive may not be invoked because 

of the prohibition of horizontal direct effect. By contrast, using the normative impact theory, 

we hypothesised in Section V.B.(i) that the phrasing of the relevant national legal framework 

in Ruiz Bernáldez was such that invoking the Directive would not lead to direct obligations for 

the insurance company, because the Directive only governs the contractual relationship 

between Ruiz Bernáldez and his insurance company, not their relationship with the victim of 

the car accident. 

However, looking at the manner in which the national court had referred the case to the 

ECJ, we admit that it is unlikely that the Court would have allowed for direct effect in response 

to a hypothetical question to this end. In its reference, the national court presented to the Court 

Article 12(3)(b) of the Reglamento del Seguro Obligatorio, which as noted above excludes 

from insurance coverage all damage that is caused by an intoxicated driver. The national court, 

in doubt as to whether this article is in conformity with Community directives relating to 

insurance against civil liability in respect of the use of motor vehicles, was not certain whether:  

																																																								
avoid conflict with Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for 

equal treatment in employment and occupation [2000] OJ L303/16 was impossible. By contrast, the ECJ insisted 

that the referring court was too quick in giving up the possibility of consistent interpretation (para. 34), which 

does create the odd impression that the ECJ is better at interpreting Danish law than Danish courts. 
235 See by contrast also Smith v Meade and Others, C-122/17, EU:C:2018:631, paras. 32, 34–41, 49. On 

hypothetical preliminary questions, see generally M. Broberg and N. Fenger, Preliminary References to the 

European Court of Justice (Oxford University Press 2014) ch. 5. 
236 Smith v Meade and Others, C-122/17, EU:C:2018:631, para. 50. 



 

‘Article 12(3)(b) of the Reglamento del Seguro Obligatorio could be interpreted as 

meaning that the insurer did not have to compensate the victim of a road-traffic accident 

caused by an intoxicated driver’.237 

 

The emphasis added to this section is to illustrate that in the preliminary reference, the national 

court focuses on the actual result of applying the Directive. This result of applying this 

Directive is that the insurance company would not have to indemnify Mr Ruiz Bernáldez for 

damages liable to the victim. In practice, of course, this would mean that the insurance 

company would not have the compensate the victim. Assuming that this result would not have 

been possible through consistent interpretation,238 the question still remains whether the insurer 

having to compensate the victim is a direct obligation or a mere adverse repercussion. 

However, emphasising again the ultimate consequence of direct effect, the actual question 

asked by the national court was: 

 

‘If a statutory provision or contractual clause which excludes insurance cover where the 

driver responsible for the damage is intoxicated is valid in relations between the insurer 

and the insured, could its validity as against a third party who has suffered harm be 

considered to be in compliance with the system laid down in Directives 72/166/EEC, 

84/5/EEC and 90/232/EEC?’239 

 

Also here, the national court emphasises the relationship between the insurer and the victim. 

Direct effect of the Directive would clearly affect this relationship, suggesting a horizontal 

direct effect. It is not inconceivable that the Court, had it based a hypothetical answer to a 

question of direct effect on this phrasing of the preliminary question, would have concluded 

that invoking the Directive was not allowed in this case, for it would have entailed an obligation 

– that otherwise did not exist – on the insurer to compensate the victim. Only by very precisely 

looking at the relevant national legal framework and the norms directly affected by the 

invocability of the Directive one can distinguish the direct effect of invoking the Directive (the 

altered insurance relationship between Ruiz Bernáldez and his insurer), and the miscellaneous 

																																																								
237 Ruiz Bernáldez, C-129/94, EU:C:1996:143, para. 4 (emphasis added). 
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239 Ruiz Bernáldez, C-129/94, EU:C:1996:143, para. 5 (emphasis added). 



consequences that this entails (the indemnification of Ruiz Bernáldez for damages liable to the 

victim). 

This conclusion may suggest that the normative impact theory is also too formalistic – just 

like the substitution–exclusion theory – in that the question of whether a directive can have 

direct effect depends at least in some cases on the way in which national legal framework is 

formulated, and how the national court presents it to the ECJ. However, unlike the substitution–

exclusion theory, the normative impact theory remains better in keep with the distinction 

between imposing direct obligations and entailing mere adverse repercussions. The 

substitution–exclusion theory necessarily produces false positive and false negative outcomes 

in light of the rationale of the prohibitions of inverse vertical and horizontal direct effect: as 

shown above, for example, invocabilité d’exclusion is clearly capable of entailing obligations 

that are a direct normative consequence of invoking a directive.240 By contrast, the normative 

impact theory precisely is premised on the distinction between direct obligations and mere 

adverse repercussions that are indirect.  

Of course, this theory is as formalistic as any other;241 the reach of direct effect has always 

been ‘l’art du possible’, as Pescatore already observed.242 Nevertheless, we submit that the 

normative impact theory accurately describes what is possible in terms of horizontal direct 

effect of directives. Inevitably, this creates the situation that the formulation of the relevant 

national legal framework (both in the law itself and how the national court presents it to the 

ECJ), at least in some cases, becomes essential to the question of whether a directive can be 

invoked in a horizontal or an inverse vertical dispute.243 This makes it even more important 

that there is clear communication between national courts and the ECJ in terms of the scope of 

the preliminary reference procedure and the manner in which national law is formulated, but 

also the scope of the answer of the ECJ. In light of the limited information that is available to 

the Court, its judgments in preliminary reference cases must be scrutinised carefully to deduce 

not only what the Court says, but in response to what it is saying this, and thus how its judgment 

should be understood. 

																																																								
240 See section IV.C. above and Berlusconi and Others, C-387/02, C-391/02 and C-403/02, EU:C:2005:270 in 

particular. 
241 See also n. 192 and accompanying text. 
242 Pescatore, ‘The Doctrine of “Direct Effect”’ (n. 1) 177. 
243 Another case where the formulation of the national legal framework is essential to the question of whether 

direct effect is possible, also in conjunction with the possibility of consistent interpretation to solve the 

incompatibility concerned, is Stadt Wiener Neustadt, C-348/15, EU:C:2016:882. 



 

C. Deciding one case at a time (but not less) 

As Lenaerts and Corthaut observe, the preliminary reference proceedings increasingly reveal 

the impact of invocability questions on the outcome of individual cases.244 As the Court 

considers itself bound by the scope of the specific questions asked by the referring court,245 it 

is not unreasonable for it to not fully take into account all possible follow-up situations which 

may or may not arise after its judgment is applied by the referring national court. In this regard, 

it is logical to presume that consistent interpretation is a viable option for the national court as 

the first and normatively preferred mechanism to remedy deficits in the proper implementation 

of EU directives. Moreover, the Court is clearly applying a ‘one case at a time’ method of 

adjudication246 – or in other words, a ‘stone-by-stone approach’247 – which explains the absence 

of dicta that are not directly relevant to the preliminary questions asked by the referring national 

court.  

On the other hand, precisely because the preliminary reference procedure is the 

fundamental communication mechanism between the national and the EU courts, presuming 

that the logical consequences of a preliminary judgment – even if formally outside the scope 

of the Article 267 procedure – must be dealt with by the national court without guidance by the 

Court is not without risks.248 The same applies to the presumption that any follow-up issues, 

including not least the possibility of interpreting national law in conformity with EU law, are 

not to be addressed by the Court right away, but are to be addressed by the national court, 

																																																								
244 Lenaerts and Corthaut, ‘Towards an Internally Consistent Doctrine’ (n. 8) 514–515. 
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potentially leading to another preliminary reference procedure.249 Moreover, sometimes it is 

not unreasonable to conclude that the Court not even solves a full case at a time, which is 

damaging to the preliminary procedure, trust among courts, and the effectiveness and uniform 

application of EU law.250 

For these reasons, it is advisable that the Court should be more careful in handling cases 

(potentially) having an invocability dimension. It certainly would not hurt to emphasise obiter 

dictum the obligation of national courts to remedy incompatible national law through consistent 

interpretation, as well as the well-established case law on the limits to direct effect.251 This 

would also avoid misunderstandings of the Court’s case law to the extent that the information 

supplied by the national court might incline the Court to reach conclusions that are inconsistent 

with its own case law. As Ruiz Bernáldez illustrates, the manner in which national courts phrase 

their references might – accidentally – entail a wrong conclusion on part of the Court. 

Moreover, because the presumption of the possibility of consistent interpretation has never 

been explicitly acknowledged by the Court as such, right conclusions on part of the Court may 

nevertheless be wrongly interpreted by legal academics, national courts, and practitioners, 

leading to an unnecessary avalanche of legal commentary and widespread confusion in the 

legal community.252 Being more explicit on all the legal principles and doctrines that apply to 

the national dispute at hand would help to avoid such (potentially far-reaching) 

misunderstandings. 

																																																								
249 This is exactly what happened in the follow-up judgment to Niselli, C-457/02, EU:C:2004:707 where the 
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Constitutional Court, see Tribunale di Terni, Procedimento penale a carico di Antonio Niselli, Ordinanza No. 546 

of 29 June 2005. 
250 See D. Sarmiento, ‘Half a Case at a Time: Dealing with Judicial Minimalism at the European Court of Justice’ 
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2012). 
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Salzburger Flughafen, C-244/12, EU:C:2013:203 and Stadt Wiener Neustadt, C-348/15, EU:C:2016:882. 



 

VII. Conclusions 
 

Direct effect cannot be seen as an infant disease of EU law, or merely a matter of justiciability. 

As long as the EU legal order and the national legal orders are not fully assimilated, and EU 

norms are to a large extent enforced through the administrative and adjudicative fora of the 

Member States, further theory-building on the invocability of EU law remains necessary.  

This article provided a first step in this direction through four claims. First, after providing 

a bird’s eye view of the development of direct effect case law and the main theories that have 

tried to theorise direct effect in general and of directives specifically, we clarified the case law 

on the direct effect of directives in inverse vertical, triangular, and horizontal disputes. We did 

so by showing that the distinction between ‘direct obligations’ and ‘mere adverse 

repercussions’ holds the key to a proper understanding of this jurisprudence. In other words, 

this distinction ought to be seen as the central demarcation line between admissible and 

prohibited instances of invocability of directives. 

Secondly, we showed how the various theories on direct effect of directives – as 

summarised in section II – fail to appreciate the distinction between ‘direct obligations’ and 

‘mere adverse repercussions’. Consequently, though some theories have more explanatory 

power vis-à-vis the case law than others, none of them is capable of providing a watertight 

description of all the relevant judgments in horizontal and inverse vertical situations. Even in 

their most accurate formulations, all theories are ultimately based on conceptions of the 

distinction between ‘directly imposing an obligation’ and ‘entailing mere adverse 

repercussions’ that are irreconcilable with the case law and its rationale. 

Third, we offered a descriptively accurate and, arguably, normatively desirable doctrinal 

construction of the case law. According to our normative impact theory, the limits to direct 

effect of directives are defined by the impact of invoking a norm of a directive on the norms 

directly governing the dispute. Thus, the prohibitions of inverse vertical and horizontal direct 

effect of directives are conceptualised as a prohibition to invoke a norm from an 

unimplemented directive insofar as this would change the norms which directly apply to the 

dispute at hand. This is because such a change in the applicable legal framework entails a direct 

obligation onto the (other) individual. Whether this change is the result of substitution or 

exclusionary effects is, in this respect, irrelevant. In contrast, invoking a norm from an 

unimplemented directive does not create a direct obligation for another individual insofar as 



this invocation affects a norm different from the one imposing a positive or negative obligation 

upon this individual. In such cases, direct effect leads to a change in the factual circumstances 

which precede the norms in which an obligation is imposed upon an individual. In other words, 

it leads to mere adverse repercussions. 

This approach reconciles the alleged inconsistencies in the case law of the ECJ from the 

perspective of the substitution–exclusion theory, while remaining in keep with the normative 

validity of the relationship between primacy, on the one hand, and legality and legal certainty, 

on the other. Not only does the normative impact theory succeed in explaining the relevant case 

law of the Court – including CIA Security, Unilever Italia, Pfeiffer and Berlusconi – we submit 

that it is also normatively more sound than existing theories such as the substitution–exclusion 

theory. 

Lastly, we situated this doctrinal construction in the context of the preliminary reference 

procedure to explain the allegedly remaining anomalies in the case law. The question of direct 

effect ought to be explicitly raised by the referring national court so as to be part of the 

preliminary reference procedure. Moreover, the Court appears to proceed on the basis of a 

presumption of the possibility of consistent interpretation in the absence of concrete evidence 

to the contrary. Whilst this is understandable from the perspective of the functioning of Article 

267 TFEU, this presumption has not been formulated explicitly by the Court to the detriment 

of doctrinal clarity. Nonetheless, the presumption of the possibility of consistent interpretation 

is essential to elucidate the existing case law and, more importantly, to understand the scope 

and meaning of future judgments in cases having an (implicit) direct effect dimension. 

The importance of a comprehensive theory on the invocability of EU law transcends the 

case of directives. We urge the Court to discuss the limits to the invocability of EU norms 

explicitly. The normative impact theory may help to address these issues in a discernible 

manner while keeping in touch with the Court’s stone-by-stone approach.





PART III: THE MORALITY OF JURISPRUDENCE 

IN THEORY AND PRACTICE





6. In Search of Foundations: Ethics and Metaethics in 

Constitutional Adjudication 
 

A shorter version of this article has been published in (2019) 82 Modern Law Review 1157.  

 

Courts, no doubt, can get moral answers wrong, but can they also get morality itself wrong? 

This is the ambitious question asked by Boško Tripković in The Metaethics of Constitutional 

Adjudication (MeCA, 8). This book aims to elucidate the use of ethical or moral arguments1 in 

constitutional reasoning by searching for their metaethical foundations. The first part identifies 

and analyses three common ethical reasoning ideal-types from a comparative constitutional 

perspective. These ideal-types are argument from constitutional identity (Chapter 2), common 

sentiment (Chapter 3) and universal reason (Chapter 4). In individual judgments where such 

types of ethical argument are used, they are often construed as self-standing methods of ethical 

argument, as this book demonstrates with reference to constitutional adjudication in several 

jurisdictions, including the United States, South Africa and Israel. Subsequently, Tripković 

attempts to show how all three ideal-types nonetheless lack a credible metaethical foundation. 

In the second part, Tripković develops his own metaethical theory, drawing particularly 

from evolutionary ethics. This theory is based on the contingency of our ethical beliefs, and 

locates the metaethical foundation of value in the interaction between confidence in our firmly 

held beliefs and our critical reflection upon them (Chapter 5). The final chapter applies this 

metaethical theory to constitutional adjudication to show how confidence and reflection can 

serve as a basis of a theory of constitutional ethics (Chapter 6). 

In what follows, I first situate the book in the current literature, showing how it makes a 

valuable and insightful contribution to the discussion on the relationship between law, morality 

and constitutionalism. To grasp the metaethical arguments used in the book better, I then briefly 

discuss the relationship between the concepts of ‘moral realism’, ‘mind-independency’ and 

‘objectivity’. Thirdly, I review the three ideal-types of ethical argument discussed by 

Tripković, offering some thoughts on his analysis. Lastly, I discuss the book’s metaethical 

																																																								
1 In primarily choosing the term ‘ethical argument’, the book follows P. Bobbitt, Constitutional Fate: Theory of 

the Constitution (Oxford University Press 1982), but the terms ‘ethics’ and ‘morality’ are used interchangeably, 

as justified at MeCA, 5, fn. 5. In this review article, I will follow this interchangeability, as any possible 

distinctions between the two are not relevant for our purposes. 



claims and how the central notions of confidence and reflection apply in the context of 

constitutional ethics. 

 

Moral Argument in Legal Reasoning 
 

This book’s main contribution to the intersection between law and morality is its metaethical 

perspective. It therefore aims to explore the metaphysical foundations of ethical argument in 

constitutional reasoning. In other words, Tripković wants to assess ethical argument in 

constitutional reasoning in light of the question of what morality itself ‘is’. In doing so, the 

book deviates quite significantly from most existing work on the relationship between law, 

constitutionalism and morality, which can be roughly divided into two approaches.  

One is the well-known debate in general jurisprudence on the question of the separability 

of law and morality.2 This discussion has developed into highly abstract discussions on whether 

moral facts can be included in the criteria for legal validity,3 and whether methodologically the 

concept of law is cognisable without moral assumptions.4 While the relation between general 

jurisprudence and legal practice is in many ways similar to the relation between metaethics and 

morality, both metaethics and ethics only play a marginal role in this current legal-

philosophical discussion.5 

The other develops recent work on constitutionalism and constitutional theory, which 

tends to be less preoccupied by abstract questions on the nature of law, and instead takes a 

more normatively-laden approach by focussing on the moral features of constitutional theory 

and law.6 This latter discussion often directly engages with moral argument in determining the 

																																																								
2 The contemporary legal-philosophical discussion on the separation thesis often takes as its starting point the 

seminal work of J. Austin, The Province of Jurisprudence Determined (Hackett Publishing 1998 [1832]); and 

H.L.A. Hart, ‘Positivism and the Separation of Law and Morals’ (1958) 71 Harvard Law Review 593. 
3 See for an overview, S.J. Shapiro, ‘The Hart/Dworkin Debate: A Short Guide for the Perplexed’ in A. Ripstein 

(ed.), Ronald Dworkin (Cambridge Press University 2012). 
4 B. Leiter, ‘Beyond the Hart/Dworkin Debate: The Methodology Problem in Jurisprudence’ in Naturalizing 

Jurisprudence (Oxford University Press 2007); J. Finnis, Natural Law and Natural Rights, 2nd edn (Oxford 

University Press 2011) ch. 1. 
5 See however K. Toh, ‘Jurisprudential Theories and First-Order Legal Judgments’ (2013) 8 Philosophy Compass 

457.  
6 See recently e.g. V. Jackson and M. Tushnet, Comparative Constitutional Law (West Publishing 2014); J. 

Weinrib, Dimensions of Dignity: The Theory and Practice of Modern Constitutional Law (Cambridge University 



morally necessary features of constitutions and constitutionalism. Some approaches in 

constitutional pluralism take a similar approach.7 These approaches are typically less 

concerned with metaethics, or general jurisprudence as its legal equivalent.8  

In sharp contrast, this book offers a cross-sectional analysis of ethical argument in 

constitutional reasoning. In other words, instead of analysing moral argument in legal 

reasoning ‘vertically’ in light of general jurisprudence or ‘horizontally’ against the normative 

benchmark of some moral theory, the book fleshes out the metaethical foundations of these 

ethical arguments. The approach seems sensible, if daunting, because general jurisprudence 

typically seems less preoccupied with the moral nature of ethical argument in law,9 while direct 

moral assessment of legal reasoning raises metaethical questions which have not yet been 

fleshed out in detail. 

Analysing the metaethical foundations of three ideal-types of ethical argument requires a 

methodological choice concerning the precise metaethical benchmark to apply. The 

philosophical debate on metaethics and the metaphysics of morality has grown exponentially 

in the past decades, and can safely be regarded as a semantic minefield. We can distinguish at 

least between cognitivist versus non-cognitivist theories of morality,10 naturalist and non-

																																																								
Press 2016); D. Grimm, Constitutionalism: Past, Present, and Future (Oxford University Press 2016); and A. 

Sajó and R. Uitz, The Constitution of Freedom (Oxford University Press 2017). See also the review article by P. 

Eleftheriadis, ‘In Defence of Constitutional Law’ (2018) 81 Modern Law Review 154. 
7 E.g. N. Walker, ‘The Idea of Constitutional Pluralism’ (2002) 65 Modern Law Review 317; M. Kumm, ‘The 

Moral Point of Constitutional Pluralism’ in J. Dickson and P. Eleftheriadis (eds.), Philosophical Foundations of 

European Union Law (Oxford University Press 2012); M. Poiares Maduro, ‘Three Claims of Constitutional 

Pluralism’ in M. Avbelj and J. Komárek (eds.), Constitutional Pluralism in the European Union and Beyond (Hart 

Publishing 2012). 
8 Toh, ‘Jurisprudential Theories’ (n. 5). 
9 Ronald Dworkin’s later work would be an exception which links legality to the morally best explanation of past 

political decisions. See generally R. Dworkin, Law’s Empire (Harvard University Press 1986). 
10 Cognitivist theories of morality hold that moral statements are statements capable of being true or false (ie that 

they are ‘truth-apt’), while non-cognitivist theories deny this. Both naturalism and non-naturalism are cognitivist 

theories of morality, while emotivism and error theory are non-cognitivist. For an overview, see e.g. A. Miller, 

Contemporary Metaethics. An Introduction, 2nd edn (Polity Press 2014); and K.M. DeLapp, ‘Metaethics’, 

Internet Encyclopedia of Philosophy, at https://www.iep.utm.edu/metaethi/.  



naturalist theories,11 and within those categories between moral realism,12 emotivism13 and 

moral error theory.14 This book does not focus on these traditional theories of metaethics as 

such, although some are referred to where appropriate. Instead, in the first part Tripković aims 

to analyse whether the three types of ethical argument can succeed alone in reflecting objective, 

timeless and mind-independent moral truths.  

After concluding that none of these types of ethical argument succeed to reflect such mind-

independent truths, Chapter 5 discusses metaethics as such. This chapter concludes that 

morality is likely mind-dependent and contingent, making the search for metaphysical 

foundations unlikely to succeed. This makes the structure of the book somewhat peculiar: 

would it not have made more sense first to look into the metaethical debate and then, having 

established the unlikelihood of mind-independent moral facts, scrutinise ethical arguments 

against a more nuanced benchmark? In fact, Tripković’s critique of the ideal-types of ethical 

argument in chapters 2 to 4 is largely based on elements from his own theory, in particular his 

anti-realist metaethics and the notion of reflection, although the theory is only introduced in 

detail in Chapter 5. I will return to this point. 

First, let us look at the metaethical terminology more closely. While it makes sense to 

contrast mind-independent moral truths from contingent, mind-dependent moral claims, the 

metaethical debate is far richer than this bifurcation. In my view, the book would have 

benefitted from a more precise and nuanced theoretical framework. Taking a short detour into 

the concepts of ‘realism’, ‘mind-(in)dependency’ and ‘objectivity’ to illustrate this point allows 

us to obtain a richer understanding of the topics which lie at the core of MeCA’s main 

argument. 

 

																																																								
11 Naturalist theories state that moral facts are either directly or indirectly reducible to facts about the natural 

world. This includes for example moral realism, which holds that moral facts are mind-independent features of 

the world, but also evolutionary ethics, which holds that moral facts are reducible to certain evolutionary benefits. 

Non-naturalists deny this connection, claiming that moral facts are autonomous from facts about the natural world.  
12 Moral realism holds that moral facts are propositions which can be true and exist independently of human 

thought. See e.g. G.E. Moore, Principia Ethica (Cambridge University Press 1903). 
13 Emotivism claims that moral arguments reflect emotional attitudes that are not truth-apt. See J. Ayer, Language, 

Truth and Logic (Penguin 2001 [1936]). 
14 Error theory claims that moral facts are simply a mistake and do not exist: J.L. Mackie, Ethics: Inventing Right 

and Wrong (Penguin 1977). 



Realism and Objectivity in Morality 
 

The book’s metaethical benchmark is the concept of ‘mind-independency’.15 Mind-

independency is understood here as the idea that moral judgments ‘could be true irrespective 

of our contingent attitudes’ (144). But this definition does not resolve all issues, for what does 

a moral judgment being ‘true’ irrespective of our ‘contingent attitudes’ mean? Does it mean 

that the fact that the overwhelming majority of people today consider, say, slavery as immoral 

irrelevant to slavery being immoral? By extension, does it entail that slavery was always 

immoral, with equal validity as the laws of physics or chemistry, no matter how widespread 

the belief that it was a natural phenomenon in earlier times? MeCA does not delve further into 

the philosophical discussion on this point, instead conflating the concepts of ‘objective truth’, 

‘(moral) realism’ and ‘mind-independency’. A closer look at the concept of objectivity might 

help understand the arguments made by the book better. 

When speaking of objectivity, most people are thinking of what is termed ‘metaphysical 

objectivity’. For some statement to be metaphysically objective, this means that its truth or 

correctness16 depends on the existence of an object in the world which has properties 

corresponding to the statement.17 Objectivity thus entails that the correctness of the statement 

does not conflate with ‘what seems correct’ as a matter of subjective assessment.18 In this sense, 

objectivity appears to be linked to mind-independency. However, this raises several questions: 

to what extent should the object concerned be independent from human thinking, and what 

‘mind’ should the object be independent from?19 If the object should be required to exist in the 

absence of any human thinking, ‘cars’, ‘buildings’ and ‘nation-states’ would not objectively 

																																																								
15 See e.g. in the chapter on constitutional identity, MeCA, 14, 53 and 56. See also the metaethical analysis in ch 

5, in particular at 144 and 174ff. 
16 ‘Truth’ is one of the most complex concepts in epistemology and metaphysics. Many philosophers, in particular 

after W.V.O. Quine’s attack on the analytic–synthetic distinction, and the advancement of coherence-based 

alternatives to the correspondence theory of truth, try to avoid using ‘truth’ altogether, instead speaking of 

‘correct’, ‘valid’ or ‘right’. 
17 A. Marmor, ‘Three Concepts of Objectivity’ in Positive Law and Objective Values (Oxford University Press 

2001) 116–119. 
18 See J.L. Coleman and B. Leiter, ‘Determinacy, Objectivity, and Authority’ in A. Marmor (ed.), Law and 

Interpretation (Oxford University Press 1995) 252–256. 
19 N. Stavropoulous, ‘Objectivity’ in M.P. Golding and W.A. Edmundson (eds.), The Blackwell Guide to the 

Philosophy of Law and Legal Theory (Blackwell Publishing 2008). For an analysis of mind-independency, see 

M.H. Kramer, Moral Realism as a Moral Doctrine (Blackwell Publishing 2009) ch. 2. 



exist. Yet the existence of ‘cars’ surely seems ‘more’ objective than, say, the statement ‘I think 

the “Tesla Model S” is a pretty car’.  

Distinguishing between objectivity and realism can be helpful. (Metaphysical) realism can 

be described as the thesis that an objective reality exists independently of human thought about 

it or perception of it.20 Using Coleman and Leiter’s terminology, the existence of reality is 

objective in that it is not just an extension of the human mind (metaphysical independence) and 

second, this objective reality also does not depend on our evidentiary means of perceiving it 

(epistemic independence).21 In this sense, metaphysical realism implies metaphysical 

objectivity, while metaphysical objectivity does not necessarily imply realism.22 This is 

because metaphysical objectivity does not presuppose the ‘full’ mind-independency of the 

objects to which it refers. Countless objects which exist objectively are a matter of social 

construction – think of ‘fashion’, ‘nation-states’ and ‘inflation’ – in addition to the many 

objects which exist physically but are necessarily connected to human thinking, including 

‘cars’ and ‘buildings’. Objectivity, then, is perhaps best understood as requiring a certain 

degree of detachment, as a result of stepping back from the individual, subjective viewpoint, 

aspiring towards a ‘view from nowhere’, in Nagel’s terms.23 

To further refine the ‘degree of detachment’ required by objectivity, Coleman and Leiter 

offer a helpful distinction between strong, modest and minimal objectivity.24 Strong objectivity 

means that what is correct about the objective reality never depends on what humans think is 

correct.25 Strong objectivity, in other words, is very closely related to metaphysical realism. 

Minimal objectivity, by contrast, entails that what is correct does not depend on what an 

individual person thinks is correct (ie, it is not dependent on the mind of an individual), but is 

																																																								
20 Marmor, ‘Three Concepts of Objectivity’ (n. 17) 116, for this definition referring to M. Dummett, The 

Interpretation of Frege’s Philosophy (Duckworth 1981) 434; D. Khlentzos, ‘Challenges to Metaphysical 

Realism’, Stanford Encyclopedia of Philosophy (2016), at https://plato.stanford.edu/entries/realism-sem-

challenge/. 
21 Coleman and Leiter, ‘Determinacy, Objectivity, and Authority’ (n. 18) 248. 
22 Marmor, ‘Three Concepts of Objectivity’ (n. 17) 116–119. 
23 T. Nagel, The View from Nowhere (Oxford University Press 1986). 
24 Numerous other distinctions are available, sometimes using different terminology for roughly similar concepts. 

I confine myself to Coleman and Leiter’s because it is both well-informed by contemporary philosophy and well-

suited to law. 
25 Coleman and Leiter, ‘Determinacy, Objectivity, and Authority’ (n. 18) 252. 



determined by what is conventionally considered as correct by an entire community.26 To use 

Coleman and Leiter’s example, fashion can be regarded as objective in the minimal sense. It 

makes no sense to say that something is fashionable solely because I think it is fashionable. In 

fact, the only manner to make sense of saying that something is fashionable is with reference 

to the objective fact that the majority of persons in a community conceives of it as 

fashionable.27 Lastly, modest objectivity entails that what is correct is determined by that which 

seems correct under epistemically ideal conditions.28 For example, colours can be regarded as 

modestly objective, since what is objectively blue corresponds to what a person sees as blue in 

epistemically ideal conditions: observations should be made in white light, the subject should 

have proper vision, etc.29  

As applied to ethics, strong objectivity would entail that moral facts exist independently 

of what humans think about what morality is or requires. However, minimal and modest 

objectivity about ethics, respectively only require that there should be conventional agreement 

within a community about the content of moral facts, and that the moral facts be determined 

by moral reasoning in epistemically ideal conditions. A belief in the contingency of morality 

and value pluralism among communities, for instance, is fully consistent with the belief that 

value is, at least minimally, objective.30 

The reason why all this is relevant is that Tripković’s conflation of mind-independency, 

realism and objectivity at times leads him to imprecise conclusions about the metaethical 

foundations he seeks and the viability of the ideal-types of ethical argument. While I will return 

to this point further below, an example of such imprecision is Tripković’s misqualification of 

Dworkin’s moral thinking as based on a ‘robust version of moral realism: a belief that there 

are mind-independent, universal and timeless moral answers’ (7, fn 7). For one, Dworkin 

always ridiculed moral realism with his sarcastic reference to the idea of ‘moral particles’ or 

																																																								
26 Ibid. 253; B. Leiter, ‘Objectivity and the Problems of Jurisprudence’ (1993) 72 Texas Law Review 187, 192–

193. 
27 Coleman and Leiter, ‘Determinacy, Objectivity, and Authority’ (n. 18) 253. 
28 Ibid. 263–264. 
29 Ibid. 266. 
30 For a masterful exposition, see I. Berlin, The Crooked Timber of Humanity (Pimlico 2003). 



‘morons’,31 and considered it nonsensical to speak of metaethics at all.32 Contrary to Tripković, 

I do not believe that Dworkin can be regarded as a moral realist, while the latter certainly 

believed in moral objectivity.33 

Secondly, by consistently focusing on ‘mind-independency’ as a benchmark in the first 

part, Tripković appears too nihilistic towards the metaethical foundations of the ethical 

argument types, neglecting the sense in which they could be objective. Moreover, I believe this 

conflation causes him to overstate the metaethical differences between the ideal-types of ethical 

arguments and his own theory of constitutional ethics. To substantiate these claims, we should 

consider the three ideal-types of ethical arguments as the book presents them. 

 

Three Types of Ethical Argument  
 

Constitutional identity 

 

Constitutional identity might be the most commonly used variant of ethical reasoning by the 

courts. In determining what the morally-laden concepts in the law entail, courts frequently 

resort to ethical argument, which is somehow linked to the constitutional language of their legal 

system. This is unsurprising both normatively and pragmatically: any legal order aspires 

towards being a closed and coherent system,34 so that morally-laden reasoning is justified as 

far as possible by reference to the inner normativity of the constitutional order.35 However, as 

a metaethical foundation of constitutional ethics, constitutional identity creates various 

problems. MeCA distinguishes between ‘particular constitutional identity’ – the specific 

identity which underlies the constitutional fabric of a particular community; and ‘general 

constitutional identity’, which refers to a particular set of values or principles which have a 

																																																								
31 E.g. R. Dworkin, ‘Objectivity and Truth: You’d Better Believe It’ (1996) 25 Philosophy & Public Affairs 87, 

104–105; and Dworkin, Law’s Empire (n. 9) 80. 
32 Dworkin, ‘Objectivity and Truth’ (n. 31) 128: ‘We cannot climb outside of morality to judge it from some 

external Archimedean tribunal, any more than we can climb out of reason itself to test it from above’. 
33 See also Coleman and Leiter, ‘Determinacy, Objectivity, and Authority’ (n. 18) 269, 274–276. 
34 See e.g. J. Bengoetxea, ‘Legal System as a Regulative Ideal’ (1994) 53 Archiv für Rechts- und Sozialphilosophie 

65. 
35 See e.g. J. Gardner, ‘Law as a Leap of Faith as Others See It’ (2014) 33 Law and Philosophy 813; and from a 

legal-sociological perspective, J. Přibáň, ‘The Self-Referential Semantics of Sovereignty: A Systems Theoretical 

Response to (Post) Sovereignty Studies’ (2013) 20 Constellations 406. 



more universal validity beyond the contingency of the community itself (50–56). Examples of 

particular constitutional identity include the right to bear arms under the US constitution,36 or 

the principle of laïcité in France.37 These principles are inherent to their communities’ 

constitutional identities, but do not necessarily have universal aspirations. In contrast, ‘general 

constitutional identity’ refers to concepts endorsed sufficiently broadly beyond the state itself 

that they are taken to be essential to the notion of a liberal constitution itself: for example the 

Rule of Law, democracy and human rights protection (54).38 

Notwithstanding its prevalence in constitutional adjudication, Tripković concludes that 

both particular and general constitutional identity fail to serve as self-standing foundations for 

ethical reasoning, for basically two reasons: both are typically too indeterminate to command 

concrete ethical answers to concrete questions, and it is not clear what generates their normative 

force qua ethical reasoning.  

In the context of particular constitutional identity, the problem of indeterminacy reveals 

itself in the distinction between constitutional identity and common emotional sentiment. As 

Tripković shows, courts often juxtapose the former with the latter to prevent constitutional 

identity from collapsing into the common sentiment of the day (50–52). This juxtaposition 

seems necessary to maintain constitutional identity as a self-standing ethical argument. The 

fact that in 2008, 51% of the US citizens favoured stricter gun control39 did not require the US 

Supreme Court to strike down Washington’s ban on handguns and the requirement that rifles 

and shotguns be kept ‘unloaded and disassembled or bound by a trigger lock’.40 But this also 

means that the particular constitutional identity is, to a greater or lesser extent, insufficiently 

determinate to require specific ethical outcomes, as it is unclear what it is that makes a specific 

principle of value part of the particular constitutional identity, and what this constitutional 

identity requires in individual cases (50–53, 57). 

Secondly, constitutional identity as such does not explain why we should favour 

constitutional identity over common emotional sentiment in abstract terms:  

 

																																																								
36 Second Amendment to the US Constitution (1791). 
37 Art. 1 Constitution of the French Republic (1958). 
38 See also Weinrib, Dimensions of Dignity (n. 6). 
39 https://news.gallup.com/poll/1645/guns.aspx.  
40 District of Columbia v Heller, 554 US 570 (2008). 



it is then neither clear what generates the normativity of the descriptive social and 

psychological facts that constitute particular constitutional identity, nor why we should 

give priority to evaluative attitudes attached to constitutional identity as opposed to current 

moral sentiments (14). 

 

I agree with Tripković that the normative relationship between constitutional identity and 

common moral sentiments is complex and ambiguous, if not at times hard to swallow. 

Constitutional identity in this sense supplies resistance to a pragmatic and ad hoc ethical 

assessment of what morality requires, either through an appeal to common moral sentiment or 

otherwise. In fact, while Tripković appears to be rather optimistic about the practical capacity 

of constitutional identity to provide us with a sense of our moral commitments (14; 220), there 

is no guarantee at all that constitutional identity has ethical merit at all. Deference to the 

particular constitutional identity of the community entails deference to past generations, which 

could be the drafters of a written constitution, or past constitutional interpretations.41 The 

fundamental normative premise of constitutional identity as an ethical argument is thus that the 

collective wisdom of previous generations gives their values and principles the moral authority 

to determine our current legal questions. 

This premise may well be wrong.42 The US constitution provides the most illuminating 

example, which has been (and to some extent, continues to be) ‘a covenant with death, and an 

agreement with hell’, to speak with Jack Balkin.43 Many legal generations have been, and some 

continue to be, convinced of the moral authority of the US constitution to allow for segregated 

																																																								
41 In this regard, the question of whether constitutional identity has moral force is similar to the debate on whether 

the originalist meaning of a constitution has the authority to constrain its current meaning. See A. Marmor, 

‘Meaning and Belief in Constitutional Interpretation’ (2013) 82 Fordham Law Review 577; and L.B. Solum, 

‘Originalism, Hermeneutics, and the Fixation Thesis’ in B.G. Slocum (ed.), The Nature of Legal Interpretation 

(University of Chicago Press 2017). 
42 See also J. Waldron, ‘Particular Values and Critical Morality’ (1989) 77 California Law Review 561.  
43 J.M. Balkin, ‘Agreements with Hell and Other Objects of Our Faith’ (1997) 65 Fordham Law Review 1703, 

borrowing the words of the abolitionist William Lloyd Garrison in a resolution he introduced before the 

Massachusetts Anti-Slavery Society in 1843, as cited by W.M. Merrill, Against Wind and Tide: a Biography of 

Wm. Lloyd Garrison (Harvard University Press 1963) 205. 



schools,44 the prohibition of abortion45 and anti-homosexual sodomy laws.46 Certainly, the 

problem of constitutional evil is not as pressing in all jurisdictions as it is in the US. Also in 

the United Kingdom, however, the normative credentials of the common law constitution may 

be questioned insofar as it is arguably more preoccupied with property and contract rights than 

equality of race and gender.47 As for EU constitutionalism, recent scholarship has questioned 

whether the EU’s constitutional identity lives up to its foundational values,48 and challenged 

the legitimacy of its political messianism.49 Notable examples include the fact that the 

European Court of Justice’s interpretation of EU citizenship does not guarantee equal rights 

for all EU citizens,50 often to the detriment of the less cosmopolitan,51 the manner in which EU 

law economically benefits the older Member States at its centre to the detriment of the newer 

																																																								
44 R. Kluger, Simple Justice: the History of Brown v Board of Education and Black America’s Struggle for 

Equality (Knopf 1976). 
45 L.J. Reagan, When Abortion Was a Crime Women, Medicine, and Law in the United States, 1867–1973 

(University of California Press, 1998). 
46 W.N. Eskridge, Jr., Gaylaw: Challenging the Apartheid of the Closet (Harvard University Press 1999). See e.g. 

Bowers v Hardwick, 478 US 186 (1986), overturned by Lawrence v Texas, 539 US 558 (2003). 
47 C. Gearty, On Fantasy Island: Britain, Europe, and Human Rights (Oxford University Press 2016). But cf. 

T.R.S. Allan, ‘Parliament’s Will and the Justice of the Common Law: The Human Rights Act in Constitutional 

Perspective’ (2006) 59 Current Legal Problems 27; and M. Elliott, ‘Beyond the European Convention: Human 

Rights and the Common Law’ (2015) 68 Current Legal Problems 85. 
48 In particular Arts. 1 and 2 of the Treaty on European Union. 
49 J.H.H. Weiler, ‘In the Face of Crisis: Input Legitimacy, Output Legitimacy and the Political Messianism of 

European Integration’ (2012) 34 Journal of European Integration 825. 
50 E.g. E. Spaventa, ‘Earned Citizenship: Understanding Union Citizenship Through its Scope’ in D. Kochenov 

(ed.), EU Citizenship and Federalism: The Role of Rights (Cambridge University Press 2017); C. O’Brien, Unity 

in Adversity (Hart Publishing, 2017).  
51 The applicability of EU fundamental rights generally requires a ‘cross-border element’, which arguably entails 

morally questionable outcomes in family reunification cases; compare e.g. Mary Carpenter v Secretary of State 

for the Home Department, C-60/00, EU:C:2002:434 with Shirley McCarthy v Secretary of State for the Home 

Department, C-434/09, EU:C:2011:277. The same applies to the economic activity and self-sufficiency 

thresholds, see Kunqian Catherine Zhu and Man Lavette Chen v Secretary of State for the Home Department, C-

200/02, EU:C:2004:639, compared to Adzo Domenyo Alokpa and Others v Ministre du Travail, de l’Emploi et de 

l’Immigration, C-86/12, EU:C:2013:645. 



Member States at the periphery,52 and generally, the core of the EU’s constitutional identity 

arguably being rife with systemic moral weakness.53 

Moreover, even if not inherently evil or unethical, constitutional identity can equally be 

used and abused in constitutional reasoning. The most recent example of the abuse of 

constitutional identity are Hungary and Poland’s ‘illiberal democracy’ programmes, in which 

democracy, the rule of law and fundamental rights protection are systematically undermined 

by appeals to constitutional identity by both government and the judiciary.54 

The answer to whether our constitutional identity deserves our fidelity probably, in part at 

least, depends on the capacity of constitutions to ‘improve’ their ethical merits, building on the 

existing constitutional framework.55 The viability of reflection is essential in this regard, of 

course, or in other words, one’s optimism regarding the self-corrective capacity of 

constitutional identity through reflection. This lies at the heart of Tripković’s metaethical 

theory, to which I will return. 

Overall, whether constitutional identity can withstand scrutiny as a self-standing ethical 

argument is questionable, as Tripković concludes. Yet it seems that his benchmark, requiring 

mind-independent, timeless moral truths, is perhaps all too high: is it not trivial that no 

constitutional identity, no matter how splendid, can ever meet this criterion? Indeed, as I will 

show below, Tripković’s own theory of constitutional ethics (Chapter 6) certainly does not 

meet this threshold, for by then he has abandoned hope of finding a source of mind-independent 

moral truths (Chapter 5). In that regard, perhaps the analysis would have been more persuasive 

if based on a more nuanced metaethical discourse which departs from the rigid realism/anti-

realism dichotomy. Can the argument of constitutional identity be minimally objective in that 

																																																								
52 D. Kukovec, ‘Hierarchies as Law’ (2014) 21 Columbia Journal of European Law 131. 
53 M.A. Wilkinson, ‘Political Constitutionalism and the European Union’ (2013) 76 Modern Law Review 191; 

A.J. Menéndez, ‘The Existential Crisis of the European Union’ (2013) 14 German Law Journal 453; D. 

Kochenov, G. de Búrca and A. Williams (eds.), Europe’s Justice Deficit? (Hart Publishing 2015). 
54 G. Halmai, ‘National(ist) Constitutional Identity? Hungary’s Road to Abuse Constitutional Pluralism’ (2017) 

EUI Working Papers LAW 2017/08; D. Kochenov and P. Bárd, ‘Rule of Law Crisis in the New Member States 

of the EU: The Pitfalls of Overemphasising Enforcement’ (2018) RECONNECT Working Papers No. 1; T.T. 

Koncewicz, ‘Of Institutions, Democracy, Constitutional Self-defence and the Rule of Law: the Judgments of the 

Polish Constitutional Tribunal in Cases K 34/15, K 35/15 and Beyond’ (2016) 53 Common Market Law Review 

1753. 
55 J.M. Balkin, Living Originalism (Harvard University Press 2014). At a theoretical level, see S.J. Shapiro, 

Legality (Harvard University Press 2013) chs. 5–7. See also M. Loughlin, ‘The Constitutional Imagination’ (2015) 

78 Modern Law Review 1. 



it reflects what the community as a whole would gather as morally right? To what extent should 

minimal objectivity, in the constitutional context, reflect the community’s positive morality 

throughout its history? There are no clear answers to these questions. We can also question 

whether parts of general or particular constitutional identity could be said to be modestly 

objective. Some elements of the liberal constitutional tradition arguably reflect values which 

under epistemically ideal conditions seem right irrespective of cultural or historical 

contingencies. This can include the basic properties of the formal Rule of Law, and the most 

elementary of human rights such as the prohibition of torture and the right to life. Whether or 

not constitutional identity can be minimally or modestly objective is a question not answered 

by the book, although from a metaethical perspective this remains profoundly important. 

 

Common sentiment 

 

The second ethical argument ideal-type analysed is argument from common (emotional) 

sentiment, which 

 

holds that moral sentiments of the people in a particular community constitute the right 

solution to moral problems […] It looks at existing moral feelings, internal dispositions 

and psychological tendencies (59). 

 

The book illustrates this with Justice Stevens’ opinion in Spaziano v Florida.56 This case 

concerned the constitutionality of Florida law which allowed judges to override juries’ 

sentencing decisions. After Mr Spaziano had been found guilty of first-degree murder and the 

jury had proposed life imprisonment, the trial court instead sentenced him to death. Stevens 

concluded that this law was unconstitutional. In short, his analysis builds on the premise that 

imposing the death penalty is ultimately an ethical judgement: ‘[it] is ultimately understood 

only as an expression of the community’s outrage – its sense that an individual has lost his 

moral entitlement to live’.57 Consequently,  

 

if the decision that capital punishment is the appropriate sanction in extreme cases is 

justified because it expresses the community’s moral sensibility […] it follows, I 

																																																								
56 Spaziano v Florida, 468 US 447 (1984). 
57 Spaziano v Florida, 468 US 447, 469 (1984) (Justice Stevens), cited in MeCA, 65. 



believe, that a representative cross-section of the community must be given the 

responsibility for making that decision.58 

 

The premise of this chapter is that the argument from common sentiment operates and can be 

analysed as a stand-alone ethical argument (59–60). In the case of Spaziano v Florida, 

however, it is clear that the appeal to emotional sentiments has deep roots in constitutional 

identity, most notably matters of institutional competence and legitimacy. In this case, the 

argument from common sentiment can hardly be separated from the constitutional foundations 

of the jury system as part of the US’s constitutional identity. 

The same applies by extension to the ‘shocks the conscience’ test in Canadian 

constitutional law, which the book uses as another example of common sentiment (72–76). 

This test is applied to determine whether extradition of a person to another country for trial 

breaches ‘principles of fundamental justice’ because their rights are likely to be infringed.59 

Outside situations of risk of torture, the Canadian Supreme Court holds that extradition violates 

the principles of fundamental justice where the nature of the foreign criminal procedures or 

penalties ‘shocks the conscience’.60 However, semantics may be misleading in this regard. 

From Tripković’s subsequent elaboration, it becomes apparent that the ‘shocks the conscience’ 

test does not involve a measurement of current moral sentiments, but rather an abstract 

reference to the ‘conscience of Canadians’, the ‘public values of the community’, and the 

‘Canadian sense of what is fair, right and just’ (74). Consequently, the test appears in every 

sense to refer to constitutional identity rather than common sentiments.61 

The complex interaction between constitutional identity and emotional sentiment is 

illustrated even more clearly by the European Court of Human Rights’ Handyside judgment, 

which concerned the question of whether freedom of speech allows for prosecution of the 

publisher of a book targeted at children, which took an ‘uncritical’ stance towards sexuality. 

Tripković refers to this case to support his claim that the ECtHR recognises a margin of 

appreciation to the Contracting States because ‘the requirements of morals [vary] from time to 

time and from place to place’.62 Consequently, ‘by reason of their direct and continuous contact 

																																																								
58 Spaziano v Florida, 468 US 447, 481 (1984) (Justice Stevens), cited in MeCA, 66. 
59 MeCA, 72–73; Section 7 Canadian Charter of Rights and Freedoms. 
60 Canada v Schmidt [1987] 1 SCR 500, para. 47, cited in MeCA, 73. 
61 This seems partly acknowledged by MeCA, 74–75, fn. 53. 
62 Handyside v United Kingdom [1976] ECHR 5, para. 48. 



with the vital forces of their countries’, State authorities are better placed to assess whether 

freedom of speech can be limited to prohibit or prosecute a disseminator of ‘immoral’ 

viewpoints (68–72).63 

While this passage indeed defers to the Contracting States to incorporate emotional 

sentiment into their legal reasoning, Tripković ignores the judgment’s subsequent paragraph: 

 

Nevertheless, Article 10 para. 2 does not give the Contracting States an unlimited power 

of appreciation […] Freedom of expression constitutes one of the essential foundations 

of such a society, one of the basic conditions for its progress and for the development 

of every man. Subject to paragraph 2 of Article 10 (art. 10-2), it is applicable not only 

to ‘information’ or ‘ideas’ that are favourably received or regarded as inoffensive or 

as a matter of indifference, but also to those that offend, shock or disturb the State or 

any sector of the population.64 

 

If anything, this key passage substantially diminishes the relevance of emotional sentiment, 

and is more forcefully understood as an example of constitutional identity as ethical argument.  

Consequently, the problem with the argument from common sentiment is that at most it 

can be used as an exception to arguments from constitutional identity. When we are speaking 

of constitutional rights, it would appear plainly wrong to say that the content of our rights is 

derived from emotional sentiment, as this would diminish the content of rights to the emotional 

response of the day. This would be a direct threat to the rule of law, since the common 

sentiment towards, say, paedophiles, murderers and rapists typically does not correspond to the 

procedural and substantial rights they possess. Instead, the argument from common sentiment 

is principally relevant when it comes to exceptions to the rights which are otherwise determined 

by reference to ethical arguments based on constitutional identity.65 Common sentiment is 

extremely unsuitable as an exclusive moral argument in constitutional adjudication, provided 

																																																								
63 Handyside v United Kingdom [1976] ECHR 5, para. 48. 
64 Handyside v United Kingdom [1976] ECHR 5, para. 49 (emphasis added). 
65 In Fallon’s terminology, the incorporation of common sentiment is the result of a sense of ‘interpretive 
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be expected by a reasonable understanding of those rights. See R.H. Fallon, ‘Three Symmetries between Textualist 

and Purposivist Theories of Statutory Interpretation – and the Irreducible Roles of Values and Judgment within 

Both’ (2014) 99 Cornell Law Review 685. 



that one believes that entrenchment beyond the sentiment of the day is a necessary element of 

any constitutional argument.  

Whenever common sentiment genuinely seems to be the primary or only informant of 

moral content, constitutional reasoning is typically quickly discredited precisely because of its 

preoccupation with the day-to-day reality of social and political sensibilities instead of 

entrenched generalisations which are supposed to resist all-things-considered judgements.66 

The ECJ’s case law on EU citizenship again provides a useful example. Over the past decade, 

the Court has retreated from its bold and aspirational language in cases such as Grzelczyk67 and 

Ruiz Zambrano,68 denying rights that many hypothetise the Court should have granted if it had 

continued the logic of the early case law.69 As commentators have observed that the 

‘deservingness’ of litigants seems to be a primary indicator of the outcome of cases,70 the case 

law is chastised for committing to a citizenship of personal circumstances.71 While this is only 

one topical example, it is perhaps not a stretch to conclude that common sentiment-based moral 

argument is deeply at odds with a genuine commitment to constitutional reasoning and the rule 

of law. 

Tripković’s argument against common sentiment is by contrast, mainly a philosophical 

one. He questions the ontology of common sentiment with reference to emotivist theories of 

morality. As mentioned above, emotivism is a non-cognitivist metaethical theory in that it 

denies that moral claims can be true or false.72 But it does not follow that ‘moral judgments are 

“inevitably” subjective’, as Tripković claims (82–83). It is obviously true that emotions are 

always expressed by a subject. However, metaphysically, subjectivity means that what is 

																																																								
66 On rules as entrenched generalisations meant to resist an all-things-considered judgement even if the latter is 

favourable in the specific case at hand, see F. Schauer, Playing by the Rules (Clarendon Press 1991). 
67 Rudy Grzelczyk v Centre public d’aide sociale d’Ottignies-Louvain-la-Neuve, C-184/99, EU:C:2001:459, para. 

31. 
68 Gerardo Ruiz Zambrano v Office national de l’emploi (ONEm), C-34/09, EU:C:2011:124, para. 42. 
69 E.g. Spaventa, ‘Earned Citizenship’ (n. 50); N. Nic Shuibhne, ‘(Some of) The Kids Are All Right: Comment 

on McCarthy and Dereci’ (2012) 49 Common Market Law Review 349. 
70 G. Davies, ‘Has the Court Changed, or Have the Cases? The Deservingness of Litigants as an Element in Court 

of Justice Citizenship Adjudication (2018) 25 Journal of European Public Policy 1442 
71 See e.g. D. Kochenov, ‘The Citizenship of Personal Circumstances in Europe’ in D. Thym (ed.), Questioning 

EU Citizenship: Judges and the Limits of Free Movement and Solidarity in the EU (Hart Publishing 2017). See 

also A. Tryfonidou, ‘Redefining the Outer Boundaries of EU Law: The Zambrano, McCarthy and Dereci Trilogy’ 

(2012) 18 European Public Law 493. 
72 See n. 13; MeCA, 82. 



correct is equal to what appears correct to a subject.73 Since emotivism denies the possibility 

of talking about ‘correctness’ or truth in general, the question of subjectivity or objectivity does 

not even arise and moral claims are simply neither objective, nor subjective.74 

However, the book’s argument against common sentiment proceeds by criticising judges 

who argue that in applying emotivist arguments, they do not argue from their own, subjective 

emotional sentiment arguments, but rather the common sentiment of the community. 

According to Tripković, these judges talk as if they refer to an objective truth, while emotional 

sentiments can never be objective and so the convergence in feelings explains the ‘illusion of 

objectivity’ (87). This is because the ethical status of common sentiment is only justified 

insofar as the ontological status of these common sentiments is justified (79). Since there is no 

reason to assume that our common sentiments are objective, Tripković argues, the manner in 

which judges discuss the ethical status of these sentiments cannot be objective either.  

However, this argument cannot withstand closer scrutiny because Tripković mistakenly 

conflates the objectivity of constitutional ethics with mind-independency as a metaethical 

theory. Emotivism and emotional sentiment as metaethical theories imply that morality cannot 

be objective or subjective. However, whether common sentiment as an argument in 

constitutional ethics can be objective is a totally different matter. Given that empirical data 

about the current emotional responses of people is (at least potentially) available – if only 

through polls – courts can objectively establish whether there is a common sentiment on, say, 

the morality or immorality of the death penalty. It may well be that certain common sentiments 

are minimally objective in that they are shared by the community as a whole. This holds true 

regardless of whether these common sentiments are, metaphysically, mind-independent moral 

truths. Objective constitutional ethics and non-cognitivist metaethics are perfectly compatible. 

Accordingly, the objection against common sentiment could either be centred on its 

questionable role in constitutionalism, or as a separate argument, the ontology of common 

sentiments as such. Regarding the latter point, the book concludes that the metaethical 

foundations of moral sentiment fail to explain how the descriptive facts about our contingent 

moral attitudes gain normative traction (95). This argument points to the well-known ‘is–
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ought’ problem of normativity.75 On this point, Tripković emphasises that any sense of 

objectivity of common sentiment collapses if there is moral disagreement: 

 

There is no reflection, reason, or process of justification to overcome disagreement, and 

there is no agreement to maintain the illusion of objectivity (89).  

 

However, why the problem of disagreement would be more pressing in the context of common 

sentiment than it is in, say, constitutional identity or universal reason does not become clear. It 

is unobvious that more reflection and reasoning results in more convergence. Rather, it seems 

to me that emotional sentiments are more prone to convergence because they are unreflective 

and unreasoned responses which are inherent in our human nature.76 

From a metaethical perspective, moreover, it is neither clear whether the question of 

convergence is really critical. Reflection and reason enter the picture of morality only if 

emotional sentiment as such does not have sufficient explanatory force as to the nature of 

morality. This claim could be defended on various grounds, by considering coherence-based 

theories of value77 and consequentialists arguments against moral intuitions,78 for instance. 

I am not completely sure whether Tripković is actually making a metaethical argument, as 

it appears to be a constitutional-ethical one in disguise. As mentioned above, courts can be 

right about the objective existence of common sentiment notwithstanding the latter’s emotivist 

ontology. The emotivist foundations of morality can also be held to be valid even if there is 

wide disagreement on emotional sentiments, which in turn warrants scepticism about 

constitutional ethics. Tripković’s argument from disagreement appears to be teleological: 

disagreement is only a problem because it prevents a credible theory of constitutional ethics, 

																																																								
75 D. Hume, A Treatise of Human Nature, ed. by L. Amherst Selby-Bigge and P.H. Nidditch (Oxford University 

Press 1978) 469–470. 
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through reflection. 
78 See e.g. P. Singer, ‘Sidgwick and Reflective Equilibrium’ (1974) 58 Monist 490; and P. Unger, Living High 
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not because it would be metaethically problematic. Indeed, I think the unconstitutionality of 

emotivist morality remains the foremost challenge to reliance on common sentiment, but this 

argument does not require us to engage with metaethics at all. 

 

Universal reason 

 

As the ‘most’ objective of the three ethical arguments, the argument from universal reason is 

reason-laden and universalistic, relying ‘on the idea that morality is universal, or at least more 

detached from particular communal, cultural, or individual experiences’ (97). Tripković 

conceptualises the argument from universal reason in constitutional adjudication as the use of 

foreign law in the interpretation of domestic provisions. This choice is substantiated with 

reference to the actual practice of constitutional adjudication and doctrinal analysis. While 

courts are ordinarily infamous for being captured in the perspectivism of their self-referential 

legal systems,79 the use of foreign law points precisely at an attempt to overcome a 

constitutional order’s local and contingent perspective: 

 

Both case law and academic commentary share the notion that the use of foreign law has 

to do with the idea of reasoned judgment in morally sensitive issues, and that this 

phenomenon depends on a more cosmopolitan understanding of the nature of value (98). 

 

Indeed, Tripković offers a multitude of examples to show that the use of foreign law in 

domestic interpretation is explicitly or implicitly premised on the idea that moral truths can be 

reached by detachment from one’s own perspective (99–120). 

Still, the use of foreign law is not the only form of ethical arguments based on universal 

reason in constitutional adjudication. The use of academic doctrinal work could certainly also 

be regarded as a similar form of universalistic argument where courts aspire towards finding 

correct answers. In public international law, doctrine is even recognised as a subsidiary source 

of law alongside domestic jurisprudence,80 and at least in common law jurisdictions, courts 

also tend to refer incidentally to academic work to substantiate their claims.  
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Moreover, while not mentioned in this book, an essential alternative ethical argument from 

universal reasoning would be the reliance on what Richard Fallon calls the ‘real conceptual 

meaning’ of constitutional terms.81 The ‘real conceptual meaning’ argument draws on Saul 

Kripke’s and Hilary Putnam’s theory of ‘natural kind’ concepts.82 Natural kinds are concepts 

the meaning of which is not based on how they are used, but on what they really are, i.e. the 

essential properties of the object to which the concept refers.83 Likewise, some theories of 

constitutional and ordinary legal interpretation hold that we ought to interpret terms in 

constitutional provisions not by the manner in which they have been or continue to be 

interpreted, but instead by what they really mean.84 This presumes, obviously, that at least 

some socially constructed concepts in law are sufficiently robust as to have certain necessary 

characteristics. A well-known example is the term ‘cruel and unusual punishment’ in the Eighth 

Amendment of the US Constitution and whether it applies to the death penalty. It is clear that 

historically, the framers of the US Constitution did not consider the death penalty cruel and 

unusual. Some people today would agree. Nonetheless, according to some theorists, this 

historical and current use is irrelevant because in reality the death penalty is a cruel 

punishment.85  

Another example of universalised reasoning based on ‘real conceptual meaning’ is the idea 

of a necessary connection between ‘citizenship’ and ‘equality’ or ‘equal respect’. Well-known 

in the jurisprudence of Ronald Dworkin,86 among numerous others, the moral idea that 

citizenship implies equality among those who hold the status has informed the ECJ’s early case 

law on EU citizenship. The introduction of EU citizenship in the Treaty of Maastricht 
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motivated the Court to prohibit any discrimination on the basis of nationality within the ratione 

materiae of EU law,87 to require of Member States ‘a certain degree of financial solidarity 

between nationals of a host Member State and nationals of other Member States’.88 Arguably, 

the early years of the EU citizenship case law reveal a particular conception of EU citizenship 

which is in part rooted in the idea of citizenship rather than the black-letter law as such.89 

It seems, therefore, that there is much more to say about the various types of universalised 

reason in moral argument than the notion of foreign law. Within MeCA’s constrained 

framework, however, Tripković draws on jurisprudence from the United States, South Africa 

and Israel, which rely on foreign law and case law to make ethical arguments (99–120). This 

comparative analysis very nicely illustrates how courts use foreign law as an ethical argument 

to elucidate vague moral concepts in their own constitution, to obtain confirmation for the 

ethical merits of their own constitutional identity, or to improve their constitution’s moral 

virtues. The contrast between the practice of courts in the United States, South Africa and Israel 

is illuminating in reflecting their distinct constitutional confidence and concerns. 

Subsequently, two normative justifications are provided which could justify the use of 

foreign law as an argument from universal reason.90 According to the ‘deductive view’, there 

is a direct, robust connection between foreign law and morality or morally correct answers 

(120–121). This view assumes that ‘moral facts exist in reality and can be traced by reasoning, 

which is supposed to be analogous to the scientific method’ (123). Tripković argues that the 

analogy does not hold here, because ethical convergence, even at a global scale, ‘may well be 

explained by the shared circumstances of human life and our contingent psychological setup’ 

(123). He is therefore sceptical of the probative value of convergence, responding to the claim 

that values are part of the ‘fabric of the universe’ (124).  
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The terminology of objectivity might again be of more use than realist terminology such 

as ‘fabric of the universe’.91 Sustained ethical convergence might well point to the minimal or 

modest objectivity of values without requiring a belief in the full mind-independency of value. 

Consequently, the deductive view does not seem to require a metaethical belief in naturalistic 

moral realism insofar as the metaethical framework is more nuanced. For example, one 

alternative metaethical position which could justify the deductive view draws on John 

McDowell’s work. Confusingly, McDowell speaks of ‘realism’ and ‘truth’ about morality, but 

this is not meant as a naturalistic claim that moral facts are part of the ‘fabric of the universe’. 

Rather, McDowell understands the truth of moral facts to consist in ‘sufficiently substantial 

conception of reasons’.92 Hence, while mere convergence of attitude is insufficient for moral 

truth, because the convergence could be ‘a mere coincidence of subjectivities rather than 

agreement on a range of truths – the sort of view that would be natural if everyone came to 

prefer one flavor of ice cream to any other’, we can still speak of moral truth, insofar as 

convergence is rooted in it being substantially backed by reasons.93 In other words, objectivity 

– modest objectivity in McDowell’s case – need not collapse into naturalistic objectivity or 

metaphysical realism.94 

The second justification for the use of foreign law as an argument from universal reason 

is called the ‘reflective view’, which holds that while foreign law and moral truth might not be 

directly connected, looking at foreign law can help courts find morally correct answers (130). 

The reflective view is more dominant in constitutional practice and academic commentary 

(130–132 with references). Tripković explains how looking at foreign law can have moral 

virtues because it gives courts more information about the available moral positions. It also 

gives courts more flexibility in deciding on ethically sensitive issues, being less constrained by 

their own constitutional structure. Thirdly, it can bring greater coherence to the manner in 

which moral questions are addressed at a global level. It can also avoid tunnel vision of the 
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domestic constitutional system, and can be thought to reflect the system’s greater maturity in 

exposing itself to outside influences (132–136). 

Notwithstanding these and other virtues, Tripković concludes that even the reflective view 

cannot provide an explanation for why the descriptive facts about moral practices are 

normatively valid (140). Recognising that there is no guarantee that reflection on our and 

foreign moral practices brings us closer to universal and timeless truths, the reflective view 

does not provide sufficient reason for the normativity of foreign law. 

In fact, here it is also unclear whether we have succeeded in climbing outside of morality 

to take a metaethical perspective. Almost all of the virtues of the reflective view that Tripković 

mentions are moral values, so the question of how foreign law can get normative traction is no 

longer even relevant to his argument: the analysis reveals that we are already engaging 

profoundly in moral evaluation. Consequently, the chapter’s concluding remarks are less 

persuasive, if not contradictory. Discussing the moral virtues of the reflective view – such as 

coherence, maturity and imagination – already presupposes its normative weight, which 

complicates maintaining that we need an argument for why we ought to reflect on our 

contingent moral attitudes. 

Nonetheless, as an interim conclusion of its first part, the book concludes that the three 

ideal-types fail as self-standing ethical arguments as their metaethical foundations are 

inadequate. Because ‘[c]onstitutional courts need a sound theory of value around which their 

ethical arguments could be constructed […] [w]e must therefore ponder the nature of value and 

normative judgment’ (143). This is the objective of the book’s last two chapters. 

 

Confidence and Reflection as Metaethical Theory 
 

Chapter 5 aims to provide a self-standing metaethical theory. This metaethical theory is 

premised on the tension between the practical and the theoretical perspectives on values. In our 

practical way of reasoning about what the right thing to do is, the values to which we are 

committed seem undeniably true: no one would deny that torturing babies is wrong and has 

always been wrong regardless of contingent attitudes. However, theoretical analysis of 

precisely the same values may lead us to explain them largely as a matter of contingent attitudes 

influenced by evolution, history and culture.  

Early in this chapter, Tripković explores the theoretical perspective on value by looking at 

the evolutionary origins of our current ethical values. This evolutionary perspective aims to 



demonstrate that ‘[t]here are good theoretical reasons to believe that values are mind-dependent 

and contingent: in other words, that there are no reasons for action independent from valuing 

attitudes present in our psychological sets’ (152). While Tripković resists radical subjectivism 

or cultural relativism about morality, he does claim that ‘there are no ethical truths external to 

our existing attitudes’ (ibid). 

Evolutionary ethics has undeniably had significant influence on the metaethical debates.95 

According to evolutionary ethics theories, our current ethical values can be explained by the 

evolutionary benefit of certain normative capacities and moral emotions.96 Drawing mainly on 

the work of Allan Gibbard and Sharon Street, Tripković illustrates how natural selection 

benefits coordination and a sense of altruism in groups, and thus how evolution affects our 

unreflective behavioural dispositions (158). According to Street, these evolutionary 

mechanisms thoroughly saturate our moral attitudes, which would complicate arguing that our 

moral attitudes reflect mind-independent moral truths.97  

However, evolutionary ethics is not without criticism. For instance, it draws mainly on 

research by Frans de Waal, Sarah Brosnan and others, into the development and existence of 

moral behaviour in primates and other species. This research has made great contributions to 

the evolutionary functions of a sense of justice and fairness within animal groups, including 

fish and crows.98 However, these research programmes are purely empirical. Consequently, 

they do not say anything about morality as a normative enterprise, for this would derive an 

‘ought’ from an ‘is’. Secondly, evolutionary ethics does not appear to be a metaethical theory 

itself, as it merely offers causal explanations regarding our moral intuitions and beliefs, rather 

than offering an explanation of what moral claims are. Insofar as evolutionary ethics claims to 

be a metaethical theory, it would mistakenly purport to draw metaphysical conclusions from 

descriptive research. If we accept that all our moral claims are caused by their evolutionary 
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benefits, in metaethical terms this would most likely correspond to Mackie’s error theory 

(belief in moral claims is simply a mistake) or Ayer’s emotivism (moral claims are simply 

emotional attitudes).99 

An argument against evolutionary ethics that Tripković considers, but ultimately rejects, 

is that evolution can explain how ethics came into existence, but that we have developed our 

ethical thinking by further reflecting on our values (170–173). Indeed, one fundamental 

distinction between the evolutionary benefits of ethical thinking and our current ethical 

thinking is that the former only apply within small, well-defined groups, while the latter include 

deeply universalistic and cosmopolitan elements.100 Of course, our thinking might simply be 

based on a mistake.101 From an ontological perspective, however, coordinative and altruistic 

behaviours within a group seem radically different from the normative claims of morality. In 

other words, to say that torturing babies is morally wrong is not to say that torturing babies 

within your own group is wrong but torturing other groups’ babies is fine. This point is not just 

theoretical: fascinating empirical research has shown that rival chimpanzee groups can engage 

in systematic warfare, and that this might well be adaptive, i.e. innate, behaviour.102 Insofar as 

we are evolutionarily disposed to doing both good and evil, evolutionary ethics seems 

incapable of both showing which behavioural dispositions count as ethical facts, and explaining 

how some of our firmly held moral beliefs are deeply at odds with our evolutionary 

dispositions. 

While this ongoing debate is fascinating in itself, the intricacies of this discussion need not 

concern us further here. Suffice to say that Tripković uses evolutionary ethics to maintain his 

doubts regarding the existence of universal, mind-independent moral truths. Thus the rather 

dramatic conclusion is that: 

 

the practical perspective is inescapable and includes value-judgments; we can only make 

these judgments on the basis of our contingent values which are disconnected from the 

presupposed realm of robustly true values; what we ought to do (reason from robustly true 

																																																								
99 Mackie, Ethics (n. 14); Ayer, Language, Truth and Logic (n. 13). 
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101 Mackie, Ethics (n. 14). 
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values) bears no systematic connection to what we can do (reason from our own values), 

hence the ought-talk is completely confused as we have no hope of ever willingly doing 

what we ought to do (173). 

 

This unfortunate conclusion seems to result from the false choice, pervading MeCA, between 

the mind-independent values of moral realism and a moral scepticism resembling error theory: 

when the former is found wanting, we are cast back upon the latter. Diving deeper into 

contemporary metaethics, including variants of non-naturalism and non-cognitivism, might 

have saved Tripković from abandoning all hope for theoretical progress.103 Believing in the 

objectivity of morality does not require commitment to a caricatured moral realism, as 

presented by MeCA.104 

Regardless, Tripković has opted for a different strategy, namely to liberate ourselves from 

the illusion of finding mind-independent moral truths. Drawing on Bernard Williams’ work, 

he claims: 

 

[I]nstead of hopelessly trying to reach the values that are completely beyond us, we need 

confidence in our existing values, and – in fact – confidence is inescapable because the 

only thing we can do is practically reason from our own values (173–174). 

 

This confidence ‘includes the feeling that one can rely on one’s own values that comes from 

the realization that there is nothing to support them further and that the practical perspective is 

inescapable’ (ibid, fn 104). However, we also require reflection to counterbalance our 

confidence and accommodate the idea that our moral values – notwithstanding our confidence 

in them – are contingent and subject to critical analysis (174). The critique of the three ethical 

arguments – that there are reasons to doubt that any of them is founded on a mind-independent 
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theory of value – applies with equal force to the conjunction of confidence and reflection. 

Tripković’s move to evade nihilism is interesting and deserves repetition: 

 

[T]he practical perspective […] ought to reject the commitment to absolute moral truths 

as a parasite that threatens its existence […] As long as we believe in the correspondence 

of our moral attitudes with mind-independent truths we are bound to lose confidence in 

our values; but if we abandon this assumption, the practical perspective is not in peril […] 

The reasoning does not deduce anything from ‘is’ to ‘ought’ and takes the following form. 

The normative premise is: (P1) to know how to live or what to do, one should grasp mind-

independent normative truths. P1 is then combined with a descriptive premise supplied by 

the theoretical perspective: (P2) we cannot grasp mind-independent normative truths. This 

leads to a normatively unacceptable conclusion: (C) we do not know how to live or what 

to do. Since the conclusion is unacceptable, we drop the first premise (176). 

 

After a long search for foundations, it appears we resolve the problem by becoming 

pragmatists. As a metaethical theory this is somewhat problematic. First, the entire reasoning 

is based on normative assumptions, namely that (C) ought to be rejected if it is normative 

unacceptable. It seems therefore that we are reasoning ‘from the inside’105 and the reasoning 

is a full-blown moral argument. This suspicion is confirmed by the concluding remarks of 

Chapter 5, summarising the relevance of reflection upon confidence: 

 

It is an illusion to think that a mere realization that absolute truths are beyond our reach 

will prevent radical conflicts of evaluative perspectives. However, if such a conflict comes, 

a reflective attitude may prepare us to ask the right questions […] If another evaluative 

standpoint violates the core of our values, we need to ask: is it justified in this particular 

case to force others into our own world view, to impose our own identity on them? […] 

We will then need to inquire whether we are practically able to live with the fact that we 

may be merely affirming our own views, and understand how that fits with our other 

ethical convictions. This will be the ultimate test of confidence (188–189). 

 

																																																								
105 M.H. Kramer, ‘Working on the Inside: Ronald Dworkin’s Moral Philosophy’ (2013) 73 Analysis 118. 



The first sentence is already naively self-contradictory: the claim that absolute truths are 

beyond our reach is itself a claim about absolute reality.106 In developing the interaction 

between confidence and reflection, Tripković has silently moved from metaethics to ethics. 

The only metaethical test in the analysis is precisely the practical perspective: are we practically 

able to live with our views? But it is not hard to see that this question is a moral test. Indeed, 

‘once this assumption [of mind-independence of value] is rejected, we enter a process of 

reaffirming and curtailing our practical confidence through reflection. It is in this process that 

values are revealed and shaped’ (189). Revealing and shaping value is not about what morality 

is, it is about what morality requires.  

To illustrate this point further, the interaction between confidence and reflection can be 

compared to Rawls’ reflective equilibrium. According to Rawls, moral theories become 

justified through a process of reflective deliberation in which we revise our judgements and 

principles until we reach a point where our moral principles and moral judgments match.107 

Reflective equilibrium is quite neutral regarding metaethics, since it is compatible with both 

realist and constructivist theories of morality.108 Rawls himself, however, appeared to interpret 

reflective equilibrium both as an ethical and a metaethical theory: 

 

moral objectivity is to be understood in terms of a suitably constructed social point of view 

that all can accept. Apart from the procedure of constructing principles of justice, there are 

no moral facts.109 

 

In other words, reflective equilibrium is at the same time a coherence-based justification of our 

moral claims but also a claim about what morality is. Tripković’s analysis of confidence and 

reflection seems to follow a similar line of argument, and would indeed operate similarly to 

reflective equilibrium. The metaethical component of his theory is that there are probably no 

mind-independent, timeless truths. However, the interaction between confidence and reflection 

is, like Rawl’s reflective equilibrium, perfectly compatible with theories of moral realism. The 

																																																								
106 In order to make the point that there are no absolute ethical truths, Tripković would have to say that there is 
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metaethical foundations of confidence and reflection could be further explored by precisely 

fleshing out the nature of the ethical commitments which result from their interaction. We 

could ask whether the process of confidence and reflection could lead over time to minimally 

objective moral claims. A more challenging question is whether confidence and reflection are 

capable of serving as part of the epistemically ideal conditions under which we are able to find 

modestly objective moral facts. Despite the metaethical emphasis of this book, these and 

similar questions are not explored by the book and deserve further scrutiny. 

The elusive connection between ethics and metaethics in Chapter 5 also points at the 

potentially difficult relationship between the theoretical, metaethical perspective from 

evolutionary ethics, and the ethics of confidence and reflection. Reflection has a central role in 

Tripković’s account because it allows and requires us to be critical towards dogmatism and 

self-deception, and thus allows us to take a more flexible perspective and overcome, 

counterbalance and revaluate our perhaps excessive confidence. However, the argument from 

evolutionary ethics would precisely limit our capacity to reflection severely, as Tripković 

admits in his theoretical perspective: 

 

most of the people most of the time do not engage in or are not capable of such reflection, 

and so the transformative potential of reflection is limited. There are thus serious doubts 

about the ability of reflection to generate a radical disconnect with evolutionarily affected 

moral attitudes (163). 

 

The resulting problem is how the notion of reflection is possible in our moral thinking, if that 

thinking is profoundly shaped by evolutionary forces which have limited its transformative 

potential. If our confidence is saturated by evolutionary influence, how we can seriously reflect 

on it given our incapability to transcend our evolutionary attitudes. Evolutionary ethics indeed 

pays particular attention to the emotive aspects of morality; this seems almost inevitable 

because evolutionary benefit generally requires automatic, intuitive responses.110 It is not 

entirely clear how Tripković would respond to this apparent irregularity between his theoretical 

metaethics and his (meta)ethical theory of confidence and reflection. 
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A related, but different point is how the evolutionary origins of our ethical thinking relate 

to the possibility of developing any theory of constitutional ethics. The constitutional context 

does not just present the problem of ‘defying evolution’ through reflection (170–173), but also 

the alleged inability of evolutionary ethics to explain the cosmopolitan nature of morality. 

Constitutional ethics by definition applies to far larger groups than those in which evolutionary 

influences affect our behavioural dispositions. From an evolutionary perspective, there is no 

reason why, say, an American from Philadelphia would extend the scope of her moral 

dispositions towards an American in San Francisco whom she does not know nor ever will. 

Moreover, it does not seem completely convincing as a matter of constitutional ethics to justify 

our ethical argument by reference to imagined communities,111 if only because this would 

immediately crush all our confidence.  

To sum up, the relationship between the theoretical and the practical, and between 

evolutionary ethics and the notion of reflection, appear to raise more questions than they 

answer. This does not make the chapter any less stimulating to the mind, however; on the 

contrary. That said, let us turn to the final chapter, in which Tripković elaborates on the role of 

confidence and reflection in constitutional ethics. 

 

Confidence and Reflection in Constitutional Ethics 
 

The final chapter uses the interaction between confidence and reflection to develop a theory of 

constitutional ethics. As Tripković explains, this requires a translation of the applicable ethical 

and meta-ethical principles to the constitutional context, because the reasoning of constitutional 

ethics is distinctly different from ordinary ethical reasoning: 

 

The identity that courts refer to is not personal but constitutional: it is supposed to be 

attributable to the constitutional community as a whole. Common sentiments are not the 

private feelings of a judge but the dominant sentiments of the public. Reflection 

 

presupposed by the argument from universal reason is directed at a better self-

understanding and development of the deep moral commitments of the constitutional 

system (193). 

 

																																																								
111 B. Anderson, Imagined Communities (Verso 1983). 



Under this model, constitutional identity serves as a set of topoi from which to identify the 

specific values of the constitutional system justified from its own practical perspective. In the 

absence of claims of universality or mind-independency, constitutional identity points to the 

primary confidence we have in our values: this, notwithstanding the need to critically reflect 

upon our values.  

Constitutional identity can and should then be supplemented with arguments from 

common sentiment and universal reason to bring additional content to constitutional ethics. 

Common sentiment, for example, may be relevant to constitutional adjudication insofar as it is 

reflective (200–202). By this Tripković means that while common sentiment cannot be 

understood in terms of objectivity, it can be accepted as inevitable: courts have to accept the 

existence of certain common sentiments, ‘but with a dose of skepticism, and with a critical and 

open mind’ (201). It follows that common sentiment and constitutional identity become even 

more closely interlinked, since common sentiments which survive critical reflection are likely 

to become part of a polity’s constitutional identity. Tripković suggests that constitutional 

identity should evolve by drawing from new common sentiments to the extent that: 

 

these new sentiments can be ascribed to the community as a whole and […] they are a 

consequence of a thoughtful process that did not succumb to initial and pre-reflective 

emotive reactions without thinking them through in an open and flexible process’ (202). 

 

This analysis of the interaction between identity and sentiment seems both descriptively and 

normatively sound. Constitutional identity cannot be an excuse for eternal injustices – no 

matter how convinced we initially were about its truth. Any theory should therefore account 

for ethical change in the constitutional order through reflection. Without such reflection, Brown 

v Board112 and Griswold v Connecticut113 remain inexplicable. In this jurisdiction, judgments 

like Bugdaycay114 and Jackson115 illustrate the practical importance of reflection to develop 

constitutional identity.116 
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A similar role is ascribed to the argument from universal reason. Arguments from universal 

reason help courts remain critical of both our constitutional identity and our common 

sentiments. While courts ought to remain confident in the practical value of the latter two’s 

ethical content, constant reflection on our values helps to maintain our confidence and repair 

‘the ship of constitutional ethics while at sea, but the ship must constantly be repaired to be 

able to sail’ (204). Engaging with other constitutional systems, to Tripković remains ‘one of 

the best ways to achieve [greater self-awareness but also the imaginative development of the 

(collective and political) self]’ (205).  

The final part of Chapter 6 is devoted to diachronic and synchronic differences in moral 

attitudes as constitutional dilemmas. Diachronic differences point to changes in our moral 

attitudes within a community through time. Such changes are often analysed at the level of 

constitutional interpretation, evidenced by the continuing debate between originalist theories 

of interpretation and theories of living constitutionalism.117 Tripković observes that ‘courts 

ought to give effect to deep and reflective transformations in moral attitudes that are not 

excessively confident’ (210). Referring to Justice Kennedy’s opinion in Lawrence v Texas,118 

concerning Texas’ anti-sodomy laws, Tripković states that ‘[a] clear sign that the change is 

deep enough is that it is not possible to imagine that a different conclusion could be justified; 

some attitudes become so obvious over time to the extent that other possibilities seem plainly 

“wrong”’ (210–211). However, he also warns that courts should not be excessively confident 

in their own judgments, for constitutional identity is already the result of a reflective process. 

Synchronic differences refer to disagreements in moral attitudes at the same moment, 

which can occur both within a community and between communities. Within a community, 

courts should primarily deal with such divergence in moral attitudes by taking the perspective 

of the ‘impartial spectator’, which boils down to reasoning from and building on existing 

constitutional identity. This might result in a non-reflective outcome: notwithstanding the equal 

validity – from a reflective viewpoint – of two competing moral attitudes, courts should 

sometimes return to their confidence in the already well-established principles of their 

constitutional identity (214). 
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Synchronic differences between communities increasingly have attracted academic 

attention, mainly in the context of the relationship between European Union law and the 

constitutional law of the Member States.119 Tripković conceives of these interactions as 

examples of confidence and reflection in the respective viewpoints of the courts involved. 

Accordingly, while constitutional courts always reason from their own perspective, keeping 

pace with their confidence in their constitutional orders, a reflective attitude is evident in the 

emerging dialogue among European courts (217). While I am not convinced that the dialogue 

between national constitutional courts and the ECJ and the ECtHR is genuinely reflective in 

nature,120 it is certainly clear that the idea of dialogue and pluralism is deeply rooted in the 

need for reflection in constitutional adjudication and constitutional conflict.121 

All in all, MeCA appears to grant special importance to constitutional identity as a 

metaethical foundation of constitutional ethics, as it is already the result of a longer-term 

process of confidence and reflection: 

 

Empirically, constitutional identity has proved to be more robust than it may appear at 

first; it arises precisely from the clashes of different identities as the most viable way to 

resolve the problem of collective action and political organization of a particular society, 

and has survived many (although certainly not all) such challenges […] In other words, 

constitutional identity sometimes is the point of intersection between confidence and 

reflection: it embodies the optimal level of attachment and detachment that is appropriate 

for a disenchanted normative perspective (220). 

 

This intriguing conclusion raises the question of whether perhaps Tripković’s position is not 

as far removed from that of Dworkin as might appear to be the case. Metaethically, the two 

hold quite opposite positions, with Dworkin sceptical of metaethics but a firm believer in moral 

objectivity, and Tripković precisely searching for the foundations of our ethical arguments 

while being sceptical about moral objectivity and truth. From the practical perspective of 

constitutional adjudication and normative jurisprudence, however, their positions appear to be 

very closely related. Dworkin’s theory of law as integrity conceives of legality as the morally 
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best interpretation of past political and judicial decisions.122 In the context of adjudication, 

Dworkin famously referred to the dimension of ‘fit’ which requires courts to favour the 

interpretation which best fits the chain of past judicial decisions. This points to the importance 

of the confidence that our constitutional identity, as expressed by the whole body of past 

political and judicial practice, reflects our practical moral values.  

Further, when an interpretive choice fits a chain of precedent but clearly does not match 

the best interpretation of our set of moral principles, integrity can require the court to change 

course and overturn previous jurisprudence, not unlike the reflective process by which 

entrenched common sentiments or universal reason require divergence from constitutional 

identity. 

In other words, integrity’s balancing between respecting and regretting past political and 

judicial practice is akin to the process of balancing confidence in our constitutional values and 

reflection on whether these values are still morally valid.123 If this comparison is right, it 

confirms that Tripković’s theory of confidence and reflection is indeed somewhat neutral 

towards metaethics, as it is equally compatible with moral objectivity and non-naturalist 

theories of moral realism. Moreover, since Tripković cannot avoid using profoundly moral 

arguments in justifying his metaethical framework, he will have to face the charge that he 

actually keeps working from the inside.124  

 

Concluding Remarks 
 

MeCA is an original and thought-provoking book which is recommended to readers interested 

in the intersections between law and morality. In this review article, I have focussed on the 

book’s most notable assertions and tried to offer some reflections. In doing so, I have obviously 

emphasised those aspects with which I would be inclined to disagree, or which in my view are 

not sufficiently substantiated. However, I hope the reader will understand that my engagement 

with the book is a recognition of the challenging contribution it makes to the literature. The 

limited space in this review article inevitably results in it failing to do full justice to the book’s 
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refined argument, for the enjoyment of which the reader is wholeheartedly directed towards 

the book itself. 

This book is not the definitive statement of the metaethics of constitutional adjudication. 

Rather, I believe it is perhaps the start of a more explicit debate on the foundations of ethical 

argument in constitutional reasoning, the importance of which cannot be overstated. Future 

discussion would likely benefit from a more precise and nuanced account of the metaphysics 

of morality, further to clarify the extent to which moral argument in constitutional reasoning 

can be objective. MeCa, meanwhile, points the way.





7. Pluralism Through its Denial: The Success of EU 

Citizenship 
 

with Dimitry Kochenov 
 

This chapter has been previously published in Legal Pluralism and EU Law (Gareth Davies 

and Matej Avbelj (eds.), Edward Elgar Publishing 2017). 

 

I. Introduction 
 

International law is clear that who is a citizen is for the states to decide – they can even 

sometimes refuse recognition to other states’ statuses, which are legally obtained. The resulting 

reality – which is in line with the very essence of statehood, where sovereignty over people 

and place implies the ability to reign over the ‘instrument and object of closure’1 – creates an 

astonishing multiplicity of legal-political approaches to citizenship. This reflects the diverging 

ideas of the demos, the society, which every state in the world views itself the custodian of, 

cutting ruthless lines of separation between the ‘ins’ and the ‘outs’ within and outside of every 

state. Rogers Brubaker’s is probably the best definition of citizenship to date, since it 

demonstrates how citizenship helps to erect such necessarily arbitrary boundaries – should you 

disagree with the state’s rationale about someone’s exclusion for a minute – while also locking 

the demos within: it is the ‘preservation’ of the demos that is often cited as a rationale behind 

not extending citizenship to all the members of the society. Millions are ‘here’ physically and, 

legally, not quite ‘here’ at the same time. When each state decides, an astonishing plurality is 

necessarily the outcome. Under the international law, we thus witness, largely, a pluralism as 

anything goes (II.).  

The creation of regional organizations extending core citizenship rights – especially those 

of residence, work and non-discrimination on the basis of nationality, with the EU supplying 

the main example – altered the situation profoundly. As a result, in the EU, pluralism is 

essentially presented to us as a crucial federal denominator: courts decide, in an ephemeral 

dialogue, over the ever-fluid vertical boundary of competence (III.). Citizenship plays a most 
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atypical role here, however. On the face of it, EU citizenship is derived from the nationalities 

of the Member States and thus obeys ‘anything goes’ pluralism of the international sphere. In 

practice, however, not much is left, in essence, of the absolute status of exclusion on which the 

entitlement to be recognized as a full part of the demos, thus underlying each European 

democracy, is actually based. EU citizenship and the internal market, in tandem, have cracked 

open the container-societies of the states in Europe offering unlimited access to crucial rights 

based on a status of EU citizenship which is not vetted locally and comes from ‘outwith’. Better 

still: non-recognition of ‘foreign’ statuses is prohibited by law at least since Micheletti. The 

importance of state sovereignty in the most essential areas of the sphere of national citizenship 

in Europe has thus largely vanished into thin air (IV.).  

Precisely since this is the case and since EU citizenship is now so powerful in practice, 

there will be no change in EU citizenship’s acquisition by derivation. The claiming of 

sovereignty in nationality matters is the crucial aspect of statehood, which none of the Member 

States will be willing to give up, the reality of the irrelevance of such sovereignty, at the 

national level, notwithstanding. EU citizenship is bound to be pluralist in nature, thus, precisely 

for the most anti-pluralist reasons behind the mythology of demos and sovereignist claims in 

the Union where key rights are distributed supranationally (V.).  

This status quo is only to be applauded: pluralist multiplicity behind access to the EU 

citizenship status is worth preserving: following Rottmann and Micheletti  it is more structured 

than the international ‘anything goes’ variant. Yet, it is starkly opposed to the monist 

totalitarian thinking behind citizenship as a monopoly of defining the demos by the authority 

based on the reasons of expediency and ideology of the day, drawing random boundaries of 

exclusion which are extremely difficult to penetrate. The desire to preserve the national 

competences in this field is precisely what makes EU citizenship so fluid, appealing and 

powerful, flying squarely in the face of petty nationalism and absurd local exceptionalism. 

Pluralism in access to EU citizenship is here to stay. 

 

II. Pluralism as ‘Anything Goes’  
 

What is crucial about citizenship is that, mostly due to its importance in relation to the legal 

status of every individual, it is generally viewed as a key element of state sovereignty. As a 

consequence, international law allows states themselves to clarify who their citizens are. The 

1930 Hague Convention on Certain Questions Relating to the Conflict of Nationality Laws is 



unequivocally clear on this issue: ‘it is for each state to determine under its own law who are 

its nationals’.2 Thus, nationality can only be conferred by national law – international law as it 

stands today can only hypothetically influence such State decisions.3 It certainly cannot 

separately confer nationality on individuals, even if it theoretically guides states on what is and 

what is not acceptable. Since the famous dicta of the Permanent Court of International Justice 

(PCIJ) in the cases of Tunis and Morocco Nationality Decrees and Polish Nationality, where 

the PCIJ opined that in the future the role played by international law in the sphere of conferral 

of citizenship rights might increase through new treaty obligations,4 the reality of national 

dominance in the citizenship domain has scarcely been altered. All attempts to regulate 

citizenship issues globally at the international level have been far from successful.5  

If public international law has acquired any hypothetical role in nationality regulation, it 

is not in the context of the rules on conferral of nationality, but rather in the context of the 

recognition of nationality by other states. The 1930 Hague Convention indeed left open the 

possibility that a state’s ascription of nationality need not be recognised by other states if it is 

inconsistent with international conventions, international custom, and general principles of 

law.6 Following the International Court of Justice (ICJ) decision in Nottebohm case, states are 

not obligated to recognise for the purposes of diplomatic protection the nationality conferred 

on an individual by another state in cases where there is a perception that there no ‘genuine 

link’ between the conferring state and the individual where the legality of such conferral is not 
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Nationality [1923] PCIJ Ser. B., No. 7, 16. 
5 The picture is somewhat different once only regional integration is considered, with plenty successful examples 

of the distribution of what could be characterized as key citizenship rights – including residence, work, and non-

discrimination – in the European Union, ECOWAS, the Eurasian Economic Union, the Gulf Cooperation 

Countries, among Latin American Countries and elsewhere in the world. This does not affect the core principle 

still holding at the international level. 
6 Art. 1 1930 Hague Convention. 



in dispute.7 Sometimes uncritically hailed as settled law,8 the Nottebohm judgment should 

however be read cum grano salis, as the ICJ’s dictum on the requirement of nationality being 

a ‘a genuine connection of experience, interests and sentiments, together with the existence of 

reciprocal rights and duties’ withdraws attention from the actual ratio decidendi of the case, 

which indicates that the judgment’s basis is actually rooted in the doctrine of abuse of rights, 

specifically tailored to the particular facts of the case.9 Moreover, state practice and opinio iuris 

reveal hardly any suggestion that there must be a genuine link between nationality-conferring 

state and individual for a nationality to be recognised outside the context of diplomatic 

protection.10 Outside bizarre examples such as overt discrimination,11 and en-masse 

extraterritorial naturalisations in passportisation schemes,12 international law simply offers no 

concrete standards for the acquisition and recognition of citizenship. Rather, while there indeed 

seems a rudimentary ‘international law of citizenship’ in development,13 international 

regulation of the recognition of nationality is infused with a functional approach, focusing on 

																																																								
7 ICJ Nottebohm (Liechtenstein v Guatemala) (1955) ICJ Reports 4. The citizenship of Lichtenstein held by Mr. 

Nottebohm, who was also a German national, was not recognised by Guatemala, the latter state treating Mr. 

Nottebohm as a German citizen. The ICJ agreed with such a restrictive vision, ruling that nationality is a ‘legal 

bond having as its basis a social fact of attachment, a genuine connection of experience, interests and sentiments, 

together with the existence of reciprocal rights and duties’. On the Nottebohm case see the literature recommended 

in A. Bleckmann, ‘The Personal Jurisdiction of the European Community’ (1980) 17 Common Market Law 

Review 467, 477 and fn. 16. For a representative list of international documents regulating citizenship status and 

the obligations of citizens see K. Rubinstein and D. Adler, ‘International Citizenship: The Future of Nationality 

in a Globalized World’ (2000) 7 Indiana Journal of Global Legal Studies 519, 525 and fn. 32. 
8 See e.g. R. Donner, The Regulation of Nationality in International Law (Brill Nijhoff 1994) 62; H.F. van 

Panhuys, The Role of Nationality in International Law (A.W. Sijthoff 1959) 158. See also Soufraki v United Arab 

Emirates, ICSID Case No. ARB/02/7. 
9 R.D. Sloane, ‘Breaking the Genuine Link: The Contemporary International Legal Regulation of Nationality’ 

(2009) 50 Harvard International Law Journal 1. 
10 Ibid. 29–35. A. Sironi, ‘Nationality of Individuals in International Law: A Functional Approach’ in S. Forlati 

and A. Annoni (eds.), The Changing Role of Nationality in International Law (Routledge 2013). Notable examples 

of recent jurisprudence in sharp contrast with the Nottebohm dicta include Feldman v United Mexican States, 

ICSID Case No. ARB(AF)/99/1. Even in the context of diplomatic protection, the genuine link theory has 

questionable validity nowadays; see International Law Commission, Draft Articles on Diplomatic Protection and 

Commentaries, UN Doc. A/61/10; UN GAOR, 61st session, Supp. No. 10, 32–33. 
11 See section IV below. 
12 For an overview, see A. Peters, ‘Extraterritorial Naturalizations: Between the Human Right to Nationality, State 

Sovereignty, and Fair Principles of Jurisdiction’ (2010) 53 German Yearbook of International Law 623. 
13 P.J. Spiro, ‘A New International Law of Citizenship’ (2011) 105 American Journal of International Law 694. 



the objectives of specific international legal regimes14 and on the protection of individual 

rights,15 rather than policing one state – one person fiction, which inspired Nottebohm, but 

could never be observed in practice.16 Nottebohm, in other words, is not any more good law,17 

if it has ever been.18 This is particularly true of the EU, where the dubious Nottebohm logic has 

expressly been departed from as far back as in the nineties in the Micheletti case.19 

Many of the international legal instruments aimed at regulating citizenship issues 

engaged in ghost-hunting. Instead of effectively addressing issues of vital importance, such as 

the imminent need of reduction of statelessness,20 they concentrated on a Quichotean task of 

combating double nationality.21 The relevance of the latter activity is fading extremely fast in 

today’s globalised world, where identities overlap22 and where the most active part of the 

population has lived abroad for a considerable amount of time and is likely to hold more than 

one passport.23 ‘Cosmopolitanism’ has clearly lost the formerly exotic appeal of the 19th 

																																																								
14 For example the ICSID Convention. See for an overview of relevant case-law A. Sironi, ‘Nationality of 

Individuals in International Law: A Functional Approach’ in S. Forlati and A. Annoni (eds.), The Changing Role 

of Nationality in International Law (Routledge 2013). 
15 Ibid. 54. 
16 P.J. Spiro, ‘Dual Nationality and the Meaning of Citizenship’ (1997) 46 Emory Law Journal 1411; P.J. Spiro, 

At Home in Two Countries (NYU Press 2016). 
17 Sironi, ‘Nationality of Individuals in International Law’ (n. 14). 
18 The absurdity of the Nottebohm logic has been explained with abundant clarity already in the dissenting 

opinions in the same case. See especially the Opinion of Judge Klaestad. See also P.J. Spiro, ‘Nottebohm and 

“Genuine Link”: Anatomy of a Jurisprudential Illusion’ (2019) Investment Migration Council Research Paper 

2019/1. 
19 Mario Vicente Micheletti and Others v Delegación del Gobierno en Cantabria, C-369/90, EU:C:1992:295. 
20 Among the instruments addressing this issue see Protocol Relating to a Certain Case of Statelessness (1937-

1938) 179 LNTS 115 (No. 4138); Special Protocol Concerning Statelessness, League of Nations Document C. 

227.M.114.1930.V; 1961 Convention on the Reduction of Statelessness, (1975) 989 UNTS 175 (No. 14458). The 

document is only ratified by a handful of states. For analysis see J. Chan, ‘The Right to a Nationality is a Human 

Right: The Current Trend towards Recognition’ (1991) 12 Human Rights Law Journal 1, 2ff, who is critical of 

the international legal developments in this area. 
21 Council of Europe Convention on Reduction of Cases of Multiple Nationality (1963) ETS 43, entered into force 

in 1968; Protocol to this Convention (1977) ETS 96. 
22 W. Kymlicka, Multicultural Citizenship: A Liberal Theory of Minority Rights (Clarendon Press 1995); K. 

Rubinstein and D. Adler, ‘International Citizenship: The Future of Nationality in a Globalized World’ (2000) 7 

Indiana Journal of Global Legal Studies 519, 524. 
23 On the analysis of the pros and cons of dual nationality see D.A. Martin, ‘New Rules on Dual Nationality for a 

Democratizing Globe: Between Rejection and Embrace’ (1999) 14 Georgetown Immigration Law Journal 1; P.J. 



century and has become a daily reality.24 The times of the reign of the doctrine of insoluble 

allegiance establishing, in the words of Sir Wiliam Blackstone ‘a debt of gratitude which 

cannot be forfeited, cancelled or altered by any change of time, place or circumstance’25 and 

thus making either acquiring a new nationality or changing the original nationality virtually 

impossible, are long gone – naturalisation and the change of nationality are both legally 

recognised reality.26 Agreeing with Chan, ‘there seems to be a general consensus that everyone 

is entitled to change his nationality’.27 The buying and selling of citizenship is only a symptom 

of this present social and legal reality,28 which combines a growing individuals’ detachment 

from the sovereign state with a laissez-faire approach to the citizenship acquisition and 

recognition in international law. 

 

III. Pluralism as the Federal Balance 
 

As any other federal system, the EU is marked by a continuous struggle for what is perceived 

as a balance of power between its constituent entities and the supranational core, as well as 

between the key actors at all the levels both horizontally and vertically.29 EU law is thus very 

much about the conflict of laws. There is no ‘constitutional pluralism’ here – it is a ‘clash of 

legal orders’.30 Virtually the entire body of the ECJ case law can be read through the lens of 

																																																								
Spiro, ‘Dual Nationality and the Meaning of Citizenship’ (1997) 46 Emory Law Journal 1411. Cf. L. Bosniak, 

‘Multiple Nationality and the Postnational Transformation of Citizenship’ (2002) 42 Virginia Journal of 

International Law 979. 
24 For discussion see generally K.A. Appiah, Cosmopolitanism: Ethics in a World of Strangers (W.W. Norton 

2007). 
25 W. Blackstone, Commentaries on the Laws of England (London 1884) 117, cited in Rubinstein and Adler, 

‘International Citizenship’ (n. 7) 519, 530. See also Spiro, ‘Dual Nationality’ (n. 16) 1419–1430. 
26 The legal attitudes towards dual nationality are becoming less hostile world-wide: Spiro, At Home in Two 

Countries (n. 16). Also in the EU the majority of the Member States allow double nationality: D. Kochenov, ‘Dual 

Nationality in the EU: An Argument for Tolerance’ (2011) 17 European Law Journal 323. 
27 Chan, ‘The Right to a Nationality’ (n. 20) 8. 
28 A. Shachar and R. Bauböck (eds.), Should Citizenship be for Sale? (2014) EUI Working Papers RSCAS 

2014/01. For a journalistic account of the business of selling citizenship, see A.A. Abrahamian, The Cosmopolites: 

The Coming of the Global Citizen (Columbia Global Reports 2015). 
29 R. Schütze, From Dual to Cooperative Federalism (Oxford University Press 2009). 
30 G. Davies, ‘Constitutional Disagreement in Europe and the Search for Legal Pluralism’ in M. Avbelj and J. 

Komárek (eds.), Constitutional Pluralism in the European Union and Beyond (Hart Publishing 2012) 269–283. 



the resolution of competence disputes – and this fully applies to citizenship matters.31 

Naturally, the ‘European’ perspective on all such disputes is not the only one, as it co-exists 

with the ‘“national constitutional order” heresy’.32 That is, a large number of national 

perspectives, using completely different means to explain the existing reality where EU law 

prevails over national law.33 Notwithstanding the constant ‘constitutional conversation’34 in 

Europe involving all kinds of actors from the Herren der Verträge to the courts at all levels,35 

such national perspectives approach the status quo in different terms, compared with what the 

EU itself does (accompanied by sympathetic national scholarship).36 

																																																								
31 D. Kochenov, ‘On Tiles and Pillars: EU Citizenship as a Federal Denominator’ in D. Kochenov (ed.), EU 

Citizenship and Federalism: The Role of Rights (Cambridge University Press 2017); C. Schönberger, ‘European 

Citizenship as Federal Citizenship – Some Citizenship Lessons of Comparative Federalism’ (2007) 19 European 

Review of Public Law 63. 
32 P. Allott, The Health of Nations: Society and Law beyond the State (Cambridge University Press 2002) 216. 
33 For analysis of the ‘national’ perspectives see e.g. A. Albi and P. Van Elsuwege, ‘The EU Constitution, National 

Constitutions, and Sovereignty: An Assessment of a “European Constitutional Order”’ (2004) 29 European Law 

Review 745.  
34 See B. de Witte, ‘The Closest Thing to a Constitutional Conversation in Europe: The Semi-Permanent Treaty-

Revision Process’ in P. Beaumont, C. Lyons and N. Walker (eds.), Convergence and Divergence in European 

Public Law (Hart Publishing 2002) 39. 
35 See, generally, A.-M. Slaughter, A. Stone Sweet and J.H.H. Weiler (eds.), The European Court and National 

Courts – Doctrine and Jurisprudence (Hart Publishing 1998); G. Martinico, ‘A Matter of Coherence in the 

Multilevel System: Are the “Lions” Still “under the Throne”?’ (2008) Jean Monnet Working Paper (NYU) No. 

16/08. 
36 This approach is in line with (or even part of) a broader picture involving the national constitutional orders’ 

refusal to be humbly subjected to international law. For analysis see e.g. A. Peters, ‘Supremacy Lost: International 

Law Meets Domestic Constitutional Law’ (2009) 3 Vienna Online Journal of International Constitutional Law 

170. The European legal order has joined the same trend, gradually testing the international legal norms and 

principles against its own, frequently refusing to be automatically subjected to international law: D. Kochenov, 

‘EU Law without the Rule of Law’ (2014) 34 Yearbook of European Law 74; P. Eeckhout, ‘Opinion 2/13 on EU 

Accession to the ECHR and Judicial Dialogue’ (2015) 38 Fordham International Law Journal 955. Cf., e.g. 

Micheletti, C-369/90, EU:C:1992:295; Yassin Abdullah Kadi and Al Barakaat International Foundation v Council 

of the European Union and Commission of the European Communities, C-402/05 P and C-415/05 P, 

EU:C:2008:461; Opinion 2/13, EU:C:2014:2454. See also ‘Why EU Law Claims Supremacy’, Chapter 2. 



The existence of two views on the same story is evident upon reading Solange (I37 and 

II38), Maastricht,39 or Lisbon Treaty40 decisions of the Bundesverfassungsgericht, or decision 

K-18/0441 of the Polish Trybunał Konstytucyjny, among numerous others. Similarly, from the 

perspective of EU law there exists no genuine possibility for constitutional pluralism, as the 

ECJ maintains EU law’s unconditional supremacy even up to the point where a higher level of 

human rights protection must surrender, be it at national42 or European level.43 On both levels, 

therefore, constitutional narratives severely constrain the possibility for legal institutions to 

																																																								
37 BVerfGE 37, 271 (1974) (Solange I). 
38 BVerfGE 73, 378 (1986) (Solange II). 
39 BVerfGE 89, 155 (1993) (Maastricht). For analysis see e.g. J.H.H. Weiler, ‘The State “über alles”: Demos, 

Telos and the German Maastricht Decision’ in O. Due, M. Lutter and J. Schwarze (eds.), Festschrift für Ulrich 

Everling, vol. 2 (Nomos 1995) 1651; M. Herdegen, ‘Maastricht Decision and the German Constitutional Court: 

Constitutional Restraints from an “Ever Closer Union”’ (1994) 31 Common Market Law Review 235. 
40 BVerfGE 63, 2267 (2009) (Lisbon). For analysis see e.g. D. Thym, ‘In the Name of Sovereign Statehood: A 

Critical Introduction to the Lisbon Judgment of the German Constitutional Court’ (2009) 46 Common Market Law 

Review 1795; C. Wohlfahrt, ‘The Lisbon Case: A Critical Summary’ (2009) 10 German Law Journal 1277; A. 

Steinbach, ‘The Lisbon Judgment of the German Federal Constitutional Court – New Guidance on the Limits of 

European Integration?’ (2010) 11 German Law Journal 367. 
41 Case K 18/04 of 11 May 2005, OTK Z.U. 2005/5A, esp. para. 6.4. For a critical discussion see e.g. D. Chalmers, 

‘Editorial: Constitutional Modesty’ (2005) 30 European Law Review 460; D. Kochenov, EU Enlargement and 

the Failure of Conditionality (Kluwer Law International 2008) 235–237. 
42 Stefano Melloni v Ministerio Fiscal, C-399/11, EU:C:2013:107. 
43 Opinion 2/13, EU:C:2014:2454. For an analysis of the tension between ‘constitutionality’ and ‘pluralism’ in 

the context of the EU legal order, see D. Halberstam, ‘“It’s the Autonomy, Stupid!” A Modest Defence of Opinion 

2/13 on EU Accession to the ECHR, and the Way Forward’ (2015) 16 German Law Journal 105; and ‘Why EU 

Law Claims Supremacy’, Chapter 2. For the theoretical foundations of EU law’s claim of autonomy, see also 

‘Legality and Autonomy of EU Law: You’d Better Believe It’, Chapter 3. See also G. Palombella, ‘Beyond 

Legality – Before Democracy: Rule of Law Caveats of the EU Two-Level System’ in C. Closa and D. Kochenov 

(ed.), Reinforcing the Rule of Law Oversight in the EU (Cambridge University Press 2016). 



acknowledge constitutional pluralism,44 being captured in their ‘internal points of view’.45 

Recognising that pluralism is inherent in the current European legal space, its heterarchical 

nature46 is prone to conflict, the underlying presumption being that law is a system of rules and 

that someone should have the ultimate say.47  

Agreeing with Robert Schütze, such ‘normative ambivalence surrounding supremacy and 

sovereignty can better be viewed as part of the parcel of the European Union’s federal nature’;48  

it is clear at this point that the problem of hierarchy in Europe gets resolved at different levels 

of law with the use of different reasoning. While every law student knows that EU law claims 

to be supreme,49 for a German constitutionalist there is no question about the fact that 

‘Grundgesetz remains the supreme law in the land also in the age of the Lisbon Treaty’.50 

Consequently ‘since one of the conventional attributes of constitutional law is that it is the 

highest source of law within its jurisdiction, EU law is hardly constitutional in most [member] 

states’.51 This situation is in no way peculiar to the EU, however: such conflict is woven right 

into the fabric of every real federation. Pluralism, from this perspective, is perhaps not so 

different from plurality after all.52 The only unquestionable given here is the persistency of the 

clash between the two legal orders, as well as the fact that the whole system proves its 

																																																								
44 M. Avbelj, ‘Symposium: Four Visions of Constitutional Pluralism (Conference Report)’ (2008) 2 European 

Journal of Legal Studies 325: ‘Miguel Poiares Maduro: Well, judges never talk about constitutional pluralism and 

in part that is inherent in the theories of constitutional pluralism itself. The actors that operate in the system are 

expected to adopt the internal perspective of that system. They have to remain faithful to the narrative that results 

from that internal perspective even if the narrative can be shaped and adapted to fit an external context of 

pluralism’. As to whether they actually believe in either constitutional pluralism or ‘the narrative of the internal 

perspective’, or neither, and whether that would matter at all, see also ‘Autonomy and Legality of EU Law’, 

Chapter 2. 
45 H.L.A. Hart, The Concept of Law, 2nd edn (Clarendon Press 1994) 89–90. 
46 See N. Walker, ‘Late Sovereignty in the European Union’ in N. Walker (ed.), Sovereignty in Transition (Hart 

Publishing 2003) 4; N. Walker, ‘The Idea of Constitutional Pluralism’ (2002) 65 Modern Law Review 317. 
47 For a critical analysis of the legal positivist presumptions of legal pluralism, see G. Letsas, ‘Harmonic Law’ in 

J. Dickson and P. Eleftheriadis (eds.), Philosophical Foundations of European Union Law (Oxford University 

Press 2012) 95. 
48 R. Schütze, ‘On “Federal” Ground: The European Union as an (Inter)National Phenomenon’ (2009) 46 Common 

Market Law Review 1069, 1081, emphasis in the original. 
49 A. Simons, Europäische Union für Dummies (Wiley/VCH Verlag 2005). 
50 Thym, ‘In the Name of Sovereign Statehood’ (n. 40) 1802. 
51 Davies, ‘Constitutional Disagreement’ (n. 30) 3. 
52 Cf. N. MacCormick, ‘The Maastricht-Utreil: Sovereignty Now’ (1995) 1 European Law Journal 259. 



functionality every day with astonishing consistency – all the rest changes with the narrator. 

This holds at least within the areas of law which are not constitutionally contested, such as the 

acquis broadly defined. Surprises begin in the area of values and principles, which are 

perceived of as not lying fully within the realm of the acquis.53 

The good thing is that all the participants in the constant struggle are very well aware of 

the fragility of the federal balance – this is precisely what makes federations durable. Indeed, 

‘the principles and structures of classic constitutionalism are open enough, and unobjectionable 

enough, that complying with them is not a significant policy constraint for the EU and should 

not raise any structural problems’54 – and it does not, as long as we are not talking Treaty 

amendment. 

 

IV. The Transformation of Citizenship in Europe 
 

European citizenship itself, in not repealing but complementing national citizenship as 

specified in the Treaties (Article 9 TEU and 20 TFEU) and in the Danish Declaration appended 

to the Maastricht Treaty,55 is a definitive step in the direction of the legal affirmation of the 

reality of multiple identities and numerous overlapping allegiances.56 Instead of the initial idea 

of belonging to an imagined community57 and ethnocentrism, citizenship is gradually 

becoming more and more an issue of individual choice and is no longer overwhelmingly 

dominated by racial, religious, gender or other considerations.58 Open discrimination amongst 

the citizens on ethnic grounds similar to the one that gave rise to the Korematsu case of the 
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54 Davies, ‘Constitutional Disagreement’ (n. 30) 15. 
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Supreme Court is difficult to imagine in today’s (Western) world,59 just as is exclusion from 

naturalisation on purely racial or ethnic grounds.60 Deprivation of citizenship based on 

ethnicity is simply prohibited by international law.61 The welcome and predictable result of all 

these process is a ‘citizenship lite: a less totalitarian and more inclusive status.62 

It can be argued that not only the European Court of Human Rights and the UN Human 

Rights Committee’s jurisprudence, but also the European integration within the EU and the 

EEA is likely to have the consequences predicted by the PCIJ in its obiter dictum in Tunis and 

Morocco nationality decrees case eighty-five years ago. In today’s Europe the national 

sovereign component in the field of nationality regulation is slowly starting to give way, both 
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directly and indirectly, to an international/supranational approach.63 The EU is becoming the 

first polity where citizenship both as a legal status and as a bundle of rights has moved beyond 

the boundaries of a nation state.64 

Although branded as purely derivative, EU citizenship has already started altering the 

essence of the Member State nationalities it is derived from,65 including the rules of loss and 

acquisition of such nationalities.66 Simply put, although the acquisition and the loss of 

nationality are within the exclusive competence of the Member States,67 ‘in situations covered 

by European Union law, the national rules concerned must have due regard to the latter’.68 EU 

law ‘does not compromise the principle of international law […] that the Member States have 

the power to lay down the conditions for the acquisition and loss of nationality, [… it makes 

it] amenable to judicial review carried out in the light of European Union law’.69 There is no 

paradox here, since the goal-oriented raison d’être of the EU,70 as well as its competences, 

make full immunity of national areas of regulation to EU law impossible.71 The exercise of any 
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national competence ought to comply with EU law, which characterises the shift from dual to 

co-operative federalism in which sovereignty is pooled and no reserved domains of Member 

State competences exist.72 

The very existence of the internal market73 amplified by the notion of EU citizenship 

makes the retention of the pre-existing modes of regulation of such de jure extra-acquis74 issues 

as the conferral and withdrawal of EU citizenship by the Member States clearly unsustainable. 

Internal market and EU citizenship work together to transform the nationality policies of the 

Member States, not by empowering the Union to act in the field of the conferral of nationalities 

by the Member States, but simply by bringing a profound change to the whole meaning of the 

Member States’ nationalities in contemporary Europe.75 This evolution is the key to the 

understanding of the dynamic development of the legal essence of EU citizenship of the near 

future, as it affects access to supranational status. The line which could be drawn between the 

legal concepts of Member State nationality and EU citizenship is thus becoming ever more 

flexible and contested.76 

Eight Member States, including Germany, Italy, Romania and others differentiate between 

EU citizens and third-country nationals in their naturalization procedures.77 These differences 

are not minor at all. In Italy, for example, the length of minimal legal residence in order to 

qualify for naturalization is drastically different for the two categories in question: while EU 

citizens naturalize in four years, third-country nationals have to wait six years longer.78 The 

number of Member States to introduce such differences as well as the reach of the differences 
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themselves is likely to proliferate, amplifying the importance of EU citizenship, which is now 

capable of providing the holder with easy access to the nationalities of other EU Member States 

even at the formal level of the naturalization procedure, not only by providing a virtually 

unlimited access to residence,79 and thus infinitely simplifying the fulfillment of any standard 

naturalization requirements as well.80 Ultimately, the establishment of diverging naturalization 

requirements for EU citizens and third-country nationals means that a distinction is made 

between the acquisition of EU citizenship (necessarily coupled with a Member State’s 

nationality) and the mere acquisition of another Member State nationality by those already in 

possession of EU citizenship. This is a fundamental development, bound to have far-reaching 

consequences for the legal essence of both legal statuses in question. 

The situation of EU citizens and third-country nationals in any Member State is 

categorically different.81 Naturalization in the Member State of residence is already less 

important by far for EU citizens than for the third-country nationals. This is true because a 

number of key rights formerly associated with state nationality are granted to EU citizens 

directly by the EU legal order. Among these are virtually unconditional rights of entry, 

residence, taking up employment and, crucially, non-discrimination on the basis of 

nationality.82 In this context it is evident that little is left of the Member States’ nationalities in 

the EU. An oft-cited phrase coined by Davies attributes to Article 18 of the Treaty on the 

Functioning of the European Union (TFEU) the abolition of the nationalities of the Member 
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States.83 Legally speaking, currently it is not Member State nationality, but EU citizenship, 

which provides Europeans with the most considerable array of rights, so long as, by virtue of 

this status, rights in twenty-eight states instead of only one are extended and any discrimination 

on the basis of nationality is prohibited. EU citizenship’s crucial role in contributing to the real 

value of the personal legal status of individuals is aptly illustrated not only by the fact that the 

objective value of nationalities of the Member States far exceeds that of any other state,84 but 

also, more sadly, by UK citizenship’s vast loss of value that Brexit will bring about, reducing 

its quality by more than a third.85 

Successful development of the internal market is bound to diminish the legal effects of 

particular Member States’ nationalities even further, contributing to the levelling away of the 

particularities among the Member State nationalities, however important and far-reaching these 

are proclaimed to be in the national constitutions. These developments, which are supported 

by the ECJ case-law on citizenship, are bound to have three main consequences. The first is 

the widening of the gap between EU citizens and third-country nationals in the EU even further. 

The second is the obvious need to adapt the Member States’ nationalities to the new reality, 

constructing legal statuses more aware of their limitations. The diminution in importance of 

the nationalities of the Member States as legally meaningful statuses naturally reaffirms the 

rise of EU citizenship to the most prominent position in regulating the rights of EU citizens. 

The third aspect is democratic. Here the EU law clearly undermining the idea of the national 

self-government of European peoples, without, however, offering anything in return besides 
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the talk of ‘governance’, which is of course, as Allott reminded us, essentially a denial of self-

government, through the recourse to the ‘apolitical’.86 

Having successfully questioned the idea of a national political demos through EU 

citizenship, non-discrimination on the basis of nationality, and free movement, the EU appears 

to have a different ‘people’ in mind, as compared with the national constitutions, when it speaks 

of the ‘peoples of the Member States’. The democracy, offered supranationally to both legal 

visions of each national demos is profoundly questionable, as its underlying rationales – pace 

Article 2 TEU – necessarily deviate from what the national constitutional systems proclaim.87 

These cannot be easily to change, since the rationales behind the supranational legal system 

are far removed from the EU democratic processes,88 guarded by the ever-detailed primary law 

and a Court, which is faithful to this text for the lack of any better stepping stones.89 National 

democracies are thus not only powerless in determining who is the actual recipient of the grace 

of the state, i.e., who is a de facto citizen, thus unable to outline the boundary of the actual 

demos. It would equally be a pretense that they control the fundamental principled modalities 

of own law, i.e. who the law is to serve and why: the EU Treaty logic, not open for discussion, 

takes care of this – a worrying reality in a Union where justice is not ‘Europe’s signifier’.90 

It has taken the Member States a long time to awaken to the realization of this state of 

affairs. The outrage created by the decision of Malta, following Cyprus, Austria, and, earlier, 

Ireland, to offer its nationality and thus also EU citizenship for investment of roughly the price 

of a Porsche 918 Spyder91 is telling in this respect, although it is remarkable that it took yet 

another citizenship-by-investment scheme for so many to realise the full consequences of EU 

citizenship for the transformation of Member States’ nationalities – arguably in line with a 
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global trend of the reduction in the importance of nationality as such, as opposed to 

‘personhood’,92 ‘residence’93 and other emerging categories which is really behind the 

citizenship for investment developments.94 To pretend that EU citizens are not, potentially at 

least, quasi-nationals of any of the Member States where they choose to reside, would be to 

close one’s eyes to the current level of evolution of EU law, which should be applauded, we 

argue, rather than bemoaned. Going against national exceptionalism at the core of the framing 

of any citizenship by deploying directly effective superior law against it, thus empowering 

countless individuals is splendid news, however bitter this pill is for the essential element of 

statehood, which is the sovereignty of who is the ‘people’. Once this, necessarily random, 

determination, is legally questioned, there are repercussion for the national democracy, 

however, as we have seen. 

The consequences of all these developments and, particularly, of differentiating between 

EU citizens and third-country nationals for the purposes of naturalization, are far-reaching 

indeed. Once EU citizenship – a ius tractum status rooted in the possession of a nationality of 

one of the Member States95 – starts to also affect the rules of access to nationality, in addition 

to the rights formerly exclusively associated with this very nationality, thus taking over – 

colonizing – the status it has been derived from. Given that the essential thinking behind 

statehood necessarily relies on an ultimately random drawing of boundaries of belonging – 

however many justifications philosophers give us to explain who is and who is not worthy of 

the precious prize of the state’s love – it would clearly be too much to expect the states to give 

up their powers in the conferral of the status of nationality through ‘Europeanisation’ or 

harmonization. In fact, should this happen this would amount to cancelling the idea of France, 

the idea of Germany and all the other states all together: an infinitely high price to pay. As a 

result, even though the good old France or Germany does not in fact exist in the contemporary 

EU as the determinant of who the demos is and who is entitled to rights in the national territory, 

this reality will not translate into law anytime soon: national citizenship regulation is bound to 

remain as diverse as ever, precisely because citizenship is thinning and contested more 
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intensely than ever before.96 This has far reaching implications for legal pluralism in this area: 

pluralism in citizenship matters – at least at the level of access to the status – will endure for 

the most anti-pluralist reasons: the Member States interest in keeping the façade of control. We 

are speaking of an interest, which is existential, which is determining the very survival of the 

state in the context of the ever closer Union, rather than a mere fancy. Countless individuals 

will benefit from this pluralist approach to citizenship.  

 

V. Pluralism as a Self-perpetuating Value in EU Citizenship Law  
 

Precisely because EU citizenship is ultimately impossible alone, in separation from the 

nationalities of the Member States,97 the power of the Member States in the area of citizenship 

law is severely weakened, since while each one of them taken separately can have an illusion 

that it controls access to EU citizenship, taken together they do not, as long as the naturalisation 

regimes are not harmonized – and these will never be, if the conclusions of the previous section 

are correct.  

Huge disparities between the citizenship laws of all the Member States98 all lead to the 

multiplication of the routes to acquisition of the same status of European citizenship which, as 

has been demonstrated above, has effectively overtaken the majority of the main attributes of 

nationality from the national level. In a borderless Union the current approach means that more 

than twenty-seven ways of acquiring the same status applicable in all the Member States are in 

existence.99 In the light of federalism’s potential to enhance human rights,100 the discrepancy 
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between nationality legislation in different Member States is highly beneficial for those willing 

to acquire a Member State nationality and, consequently, EU citizenship. Informed third-

country nationals are free to choose the Member State where the access to nationality is framed 

in the most permissive terms,101 in order to move to their ‘dream Member State’ later, in their 

capacity as EU citizens. The main status they are likely to benefit from, in any event, will be 

EU citizenship, not the particular Member State’s nationality per se.102 

Consequently, the Member States are unable to make a coherent claim to be able to control 

the access of non-nationals to their territories: no matter how they frame their citizenship laws, 

the mere existence of the internal market has already destroyed any direct logical connection 

between the territory of a particular Member State and the ‘people’ of that Member State. The 

conceptual contradiction between the nationality policies of the Member States and the main 

EU citizenship rights is clear. While the Member States grant nationality to those presumed to 

be connected with their territory or populace, on the assumption that the nationals would keep 

such connections, EU citizenship follows an opposing rationale, aiming at encouraging people 

to move, to benefit from the opportunities that the internal market has to offer and to think 

beyond their Member States. Consequently, third-country nationals naturalising in a particular 

Member State can do this for two reasons: either to stay in the Member State or to leave 

immediately, benefiting from the main right of EU citizenship, which is still, controversially 

of course, free movement.103 Currently, the Member States seem to pretend that the latter 

choice is not an option, since all the naturalisation policies are built on the assumption that a 
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new citizen will stay in the Member State, which provides justification for the linguistic, 

cultural and other tests the new comers are asked to pass before EU citizenship and the local 

nationality is conferred on them. Once the EU dimension is taken into account, however, the 

illusory world in which the Member States are still living crumbles in a second: why would 

you ask of an applicant for naturalisation to be proficient in Estonian, a language which 

virtually no-one speaks in the EU (and the world), if it is known that the main right that 

naturalisation confers stemming from EU law is to leave Estonia and to benefit from EU 

citizenship rights in a greater Europe by becoming a fully accepted and protected by law 

member of a demos of a different Member State where hardly anything ‘Estonian’ will help? 

In the words of Advocate General Poiares Maduro,  

 

‘Tel est le miracle de la citoyenneté de l’Union: elle renforce les liens qui nous unissent à 

nos États (dans la mesure où nous sommes des citoyens européens précisément parce que 

nous sommes des nationaux de nos États) et, en même temps, elle nous en émancipe (dans 

la mesure où nous sommes à présent des citoyens au-delà de nos États)’.104 

 

Naturalisation data coming from different countries proves that, unlike states, ordinary people 

are less prone to living in deeply ideological dream worlds and understand the current status 

quo pretty well. In one example, the number of applications for recognition of Polish 

citizenship increased almost five-fold upon Poland’s accession to the EU,105 indicating that 

‘Polish accession to the EU had an effect on the interest in the Polish citizenship among 

diaspora members’,106 or, to put it differently, the interest of the diaspora members in EU 

citizenship status – since this is the only fundamental addition to Polish nationality to have 

made it so overwhelmingly attractive on 1 May 2004. Similarly in Italy, the number of 

marriages involving Romanian citizens decreased substantially after Romania’s accession to 

the EU, demonstrating that it was not Italian nationality as such, but the status of EU citizenship 
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that Romanians were seeking.107 Speaking of marriages is particularly relevant in this context, 

since this is the main mode of acquisition of Italian nationality by those who are not given it 

by birth. Naturalisation by residence in the country only accounts for 1 per cent of 

naturalisations.108 

The pluralist reading of access to EU citizenship, which is caused by the lack of EU powers 

to permit it to decide for itself who its citizens are, is beneficial for both main stake-holders 

affected. The Member States are happy to pretend that they regulate the issues of access to EU 

citizenship and state territory while they do not,109 and the candidates for inclusion benefit from 

the differences in regulation of the issue of access to EU citizenship status existing between 

the Member States. Besides the notion of common sense, almost nothing seems to suffer from 

this arrangement, with the exception of the third-country nationals who frequently change their 

Member State of residence, or those who have ended up living in a Member State where 

naturalisation possibilities are restricted. Inherent and deep-rooted nationalism ideologies at 

the core of the self-understanding of each of the Member States make the anti-pluralist reasons 

behind the prevailing pluralist approach likely candidates for enduring, if not flourishing, for a 

very long time, thus de facto perpetuating pluralism in this area of law.  

Consequently, it seems that the anti-pluralist proposals for harmonisation of EU 

citizenship law110 that would lead to the effective loss by the Member States of the capacity to 

regulate access to their nationalities alone seem to be misplaced. Such proposals are clearly 

unacceptable, in principle, to the from the point of view of the citizens-to-be in the context of 

the values pluralism and potential regulatory competition between jurisdictions brings and also 

to the Member States themselves, potentially threatening one of last sacred pillars of their 

statehood remaining: the legal ability to draw the boundaries of the demos. The proposals of 
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harmonization are not acceptable for the former, since they are likely to lead to stricter 

regulation on average in the EU-28 compared to that in place in the most liberal Member 

States.111 The same with the latter: full harmonization of access to nationality amounts to the 

elimination of statehood of the component members of the European federalism. It is a 

shorthand for saying that there will be no more possibility of becoming Estonian or French in 

a way that fully internalizes the idiosyncrasies of the national founding myth: a clear assault 

on what the EU was created to cherish and preserve. 

Full harmonisation of nationality law is thus in noone’s interest and is thus most likely 

impossible. This being said, it would be going to far to dismiss in principle also all the mid-

way solutions incorporating access to EU citizenship via Member State nationalities, in tandem 

with direct conferral of EU citizenship by the Union: these could take different forms and will 

result in more pluralism, rather than less: multiplying helpful options while preserving age-old 

myths.  

The value of pluralism as it pertains to the acquisition and recognition of citizenship is 

thus not just that it conforms to laissez-faire international law. It is rather the moral value of 

plurality itself, being instrumental to the right of every individual to change his nationality 

according to his or her wishes. Harmonisation, regardless of the conflict-mitigating criteria that 

are characterising constitutional pluralist theories and other forms of normative pluralism112 

one may put forward, would destroy the virtues of a pluralist ius tractum, precisely because all 

routes are by themselves inevitably arbitrary – or in the words of Shachar, a birthright lottery.113 
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As it must be recalled that the notion of citizenship is ultimately founded on exclusion, only 

the pluralism of EU citizenship acquisition makes it more inclusive, as well as, ironically, 

deeply respectful of the underlying exclusionary ideal, underlying the prevailing views of 

demos, democracy and the like, however contested these are in practice in the light of the EU’s 

very existence and the rise of its citizenship to prominence.  

 

VI. Conclusion 
 

The pluralistic nature of the rules of citizenship acquisition is premised in the lack of any clear-

cut and well-established regulation by international law, which remains largely hypothetical, 

basically deferring to states the competence to whatever they want. Even in the context of 

recognition, the ICJ’s judgment in Nottebohm and the ‘genuine link’ rule have apparently not 

crystalized into customary international law, and are oblivious outside the specific 

circumstances of the case itself. This is only laudable if one acknowledges that citizenship by 

definition is based on random exclusion. Privileging any form(s) of exclusion over others that 

are equally arbitrary would be absurd. 

EU citizenship remains to this day an anomaly as the only successful transnational 

regulation of citizenship. Its derivative nature – one can only become an EU citizen by 

becoming a citizen of one of the Member States – in conjunction with the plurality of 

acquisition rules of Member State nationalities entails that there are many roads toward 

becoming a European citizen, freely up for choice. It is only logical that third-country nationals 

that aspire EU citizenship opt for the most convenient way of acquiring any of the Member 

States’ nationalities, regardless of whether they are interested in living in or even traveling to 

the conferring state’s territory. The story of how the young Chinese national Man Lavette Chen 

secured EU citizenship for her little baby Catherine without ever stepping into the country of 

which Catherine became a national is only one example of how human (and legal) creativity 

can be used to acquiring the status of EU citizenship.114  

Calls for harmonisation of citizenship rules should be firmly rejected. Precisely the 

plurality of national citizenship acquisition rules is what makes the scope of exclusion of EU 

citizenship somewhat less arbitrary than other statuses. While international law gives states the 

impression that only they are in full control of their nationality policies, EU citizenship severely 
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obstructs this alleged control, for effectively the ties between citizenship and the territory of 

the conferring state have been destroyed long ago – at least in the EU. Since to accept this 

however obvious truth at the level of the legal world making, to borrow from Bourdieu, would 

mean to question the very existence of sovereign European states, harmonization of nationality 

law will not be soon forthcoming, ensuring flourishing pluralism in this crucially important 

area of law – albeit for the most non-pluralist reasons.   



Figure 1 

The table of the Member States applying different naturalization rules to EU citizens and third 

country nationals 

 

Member State  Differences in naturalization rules  

Austria  6 years of residence for EU and EEA nationals / 10 years for 3rd 

country nationals. 

 

The Czech 

Republic  

3 years of residence for EU and EEA nationals / 5 years for 3rd 

country nationals  

 

Germany The general renunciation of the previous nationlity requirement 

does not apply to EU and Swiss citizens. 

 

Greece 3 years of residence for EU citizens / 7 years for 3rd country 

nationals. 

 

Italy  4 years of residence for EU citizens / 10 years for 3rd country 

nationals. 

 

Latvia The general requirement of the renunciation of the previous 

nationality does not apply to EU, EEA and Swiss citizens (as well 

as a handful of other nationalities, such as Australia, Brazil and 

New Zealand). 

 

Romania  4 years of residence for EU citizens / 8 years for  3rd country 

nationals.  

Slovenia  The obligatory renunciation of the previous citizenship 

requirement does not apply to EU citizens if their Member State 

of nationality applies the same approach to Slovenians. 





8. Breaking Chinese Law – Making European One: 

The Story of Chen, Or: Two Winners, Two Losers, 

Two Truths 
 

with Dimitry Kochenov 
 

This chapter has been previously published in EU Law Stories: Contextual and Critical 

Histories of European Jurisprudence (Fernanda Nicola and Bill Davies (eds.), Cambridge 

University Press 2017). 

 

I. Introduction: Taking a Flight to Europe to Break the Law 
 

In the Chen case the European Court of Justice (ECJ) extended the protections of European 

law to a non-citizen parent of an EU citizen child, who, although never having crossed borders 

between EU Member States, possessed the nationality of a Member State different from the 

one where the family resided.1 The case fuelled important developments in Ireland and boosted 

the importance of the status of EU citizenship to a great degree.  

On 15 May 2000 Mrs Man Lavette Chen, a very pretty petite twenty-five year old Chinese 

woman working for a successful chemical company,2 arrived in the United Kingdom.3 

Impeccably dressed and with a vivid sense of humour, she knew Europe very well – she was a 

regular on London-bound flights. The majority interest in the pigments- and dyestuffs-

producing company that she represented belonged to her husband,4 alongside numerous other 

investments in the Chinese coastal cities.5 Mr Chen remained at home in Zhuhai city with the 

																																																								
1 Kunqian Catherine Zhu and Man Lavette Chen v Secretary of State for the Home Department, C-200/02, 

EU:C:2004:639. 
2 Zhuhai Skyhigh Chemicals. The company has been renamed ‘Skychem Corporation’ since the events of this 

story. Man Chen still works for this company. 
3 Man Lavette Chen and Kunqian Catherine Zhu (dependent) v Secretary of State for the Home Department, 

Ruling on a reference to the Court of Justice of the European Communities (Immigration Appellate Authority, 

Hatton Cross, 23 April 2002), paras. 9 and 12. 
4 Chen and Zhu v Secretary of State (Immigration Appellate Authority), para. 9. 
5 Interview with Adrian Berry, 3 March 2014. 



family’s firstborn, Huixiang, just under two years old at the time.6 Man Chen was very rich 

and travelled to the United Kingdom with only one goal: to break the law. She felt she was 

capable of deciding herself how many children she wanted, refusing to leave this issue to the 

Chinese government. 

Her actions, independence and determination helped shape European law, moving the 

Union forward: the Chen case appears in every textbook. The story behind it is much more 

fascinating than the accounts of commentators made it, however, hence the need to retell it 

once again (removing our legal hats, we must add). The story is telling: Mrs Chen’s resounding 

success in finding an indigenous way of breaking an oppressive Chinese law has profoundly 

reshaped the law of the European Union. Moreover, as a consequence of this case, also the law 

of the Irish Republic has also been changed, and the United Kingdom has come to find itself 

much less compliant with European law than previously, refusing – implicitly – to support its 

lowest immigration courts in referring questions to the ECJ.7 At least four jurisdictions were 

thus profoundly affected by the actions of one brave woman. 

The Chen play involved beauty, wealth, governmental sloppiness, recently jailed 

Adjudicator Michael Shrimpton’s outrage, and the great Sir Richard Plender arguing against 

himself. The case came as a definitive reaffirmation of the importance of EU citizenship, thus 

moving it closer to the ‘fundamental status of the nationals of the Member States’8 ideal. It also 

created a moral panic in Ireland and backfired in the United Kingdom, undermining the latter’s 

adherence to EU law. It showed with particular clarity the sickness of the European mass-

media and the strength of the Eurocentric and profoundly prejudiced world-view many 

Europeans seem to espouse. A charismatic millionaire mother thus turned in the public 

imagination into a poor Asian coming to rich Europe to abuse welfare. Her beautiful Irish baby, 

in turn, became a parasitic Chinese child abusing the law by the very act of her birth.9 This 

perverted new orientalism – less refined than the one described by Said,10 but with just as little 

to do with reality – reached such humongous proportions that the whole Irish nation – silly as 

it might sound (though not for the first time)11 – felt obliged to resort to a national referendum, 

																																																								
6 Chen and Zhu v Secretary of State (Immigration Appellate Authority), para. 11. 
7 Interview with Adrian Berry, 3 March 2014. 
8 Rudy Grzelczyk v Centre public d’aide sociale d’Ottignies-Louvain-la-Neuve, C-184/99, EU:C:2001:458. 
9 Conversations with Sir Richard Plender, 2011, Groningen and Sevenoaks. 
10 E.W. Said, Orientalism (Vintage Books 1979). 
11 Another recent example is described in detail by Michael D. Goldhaber and concerns the effectiveness of US 

money in introducing a ban on abortions into the Irish constitution (the Eighth Amendment) by a popular vote: 



this time to change the basic rules for the acquisition of nationality: voting down ius soli.12 The 

reasons cited which informed this change had nothing to do – not surprisingly, but no less sadly 

– with the case at hand ‘[ius soli is] a shortcut many asylum seekers used to win residency’.13 

The Irish voted to ensure that the poor Asians of their imaginations would not flock to their 

rich Republic using the ‘anchor baby’ technique, citing the case of a Chinese millionaire who 

had never ever visited their country as a reason to inflate their fears to such a degree that the 

Constitution had to be changed. 

This chapter first briefly presents what we cherish in Chen: the rule of the case and its key 

political implications, including the revision of Irish nationality law and of the UK immigration 

authorities’ practice of referring questions to the ECJ, and then proceeds to the main reason 

behind the whole story as it evolved: the one-child-policy in Chinese law. The chapter then 

turns to its key part: simply telling the story as it happened based on the available documents 

and the interviews the authors conducted with all the key lawyers involved in the case at various 

London cafés and at a mansion not far from Sevenoaks. Our task is to walk the reader through 

all the stages of the case’s evolution. Finally, the conclusions focus on the complete disconnect 

between the reasons behind Mrs Chen’s actions and what has actually happened and the image 

of the case created in the media, thereby revealing the two winners, two losers and two basic 

truths promised in the title. 

 

II. The Law: Chen’s Legacy, Added Value and Implications 
 

The Chen case came as a strong reaffirmation of the importance of the status of EU citizenship, 

demonstrating its ability to extend the material scope beyond the situations which are either 

connected to the physical crossing of the borders or the economic activity (including the intent 

to pursue such an activity) within the internal market. In this sense Chen was probably 

expected, but nonetheless played an important role in the Court’s line leading to endowing the 

status of EU citizenship with a true sense of a ‘fundamental status’ as promised in Grzelczyk.14 

																																																								
M.D. Goldhaber, A People’s History of the European Court of Human Rights (Rutgers University Press 2009), 

26–32. 
12 Of those who voted (with a turnout of 59.95%), 79.17% voted for removing the ius soli provision from the 

Constitution, making the 27th Amendment of the Irish Constitution a reality. 
13 J. DePearle, ‘Border Crossings: Born Irish, but with Illegal Parents’, New York Times (25 February 2008). 
14 Grzelczyk, C-184/99, EU:C:2001:458. 



It is one of the first ‘pure’ EU citizenship cases decided by the ECJ, where the citizenship 

provisions in the Treaty proved usable and consequential. On this point all the later cases where 

the ‘cross-border situation’ is either fictitious or not required at all – from Schempp15 to 

McCarthy16 are definitely Chen’s progeny to a certain extent. Moreover, the case presented an 

important reaffirmation of the obligation lying on the Member States to recognise each-other’s 

nationalities, which are legally acquired, thus tacitly reaffirming Micheletti17 and paving the 

way to Rottmann.18 Lastly, at the level of protecting the rights of family members – not a well-

lit corner of ECJ’s case-law – the case played an essential role in reaffirming that having 

‘sufficient resources’ does not imply ‘personal resources’, thus fully extending the protections 

of the law to EU-citizen children. Allowing a parent-caregiver to stay with a child is a 

fundamentally important rule that the case reinforced. Problematically, the judgment 

constantly emphasised money: the rich can stay with their children, unless something truly 

extraordinary – as in Ruiz Zambrano19 – happens, the Court told us. This emphasis on being 

‘rich’, which would have been expected to recede as EU citizenship matured, has not 

deminished.20 From McCarthy to Alokpa21 and Dano,22 the Court has refused the ‘poor’ the 

rights that the ‘rich’ enjoy: not to burden the Member States’ social security systems is thus 

more important than keeping the families together,23 an approach which potentially violates 

the ECHR.24 All in all, however, Chen has been a huge success in terms of making a significant 

contribution to Union citizenship, which is entirely grounded in the law.  

The same cannot be said about the reactions to this case at the national level. Therefore, 

while United Kingdom’s lowest immigration courts simply do not refer cases to the ECJ any 

																																																								
15 Egon Schempp v Finanzamt München V, C-403/03, EU:C:2005:446. 
16 Shirley McCarthy v Secretary of State for the Home Department, C-434/09, EU:C:2011:277. 
17 Mario Vicente Micheletti and others v Delegación del Gobierno en Cantabria, C-369/90, EU:C:1992:295. 
18 Janko Rottmann v Freistaat Bayern, C-135/08, EU:C:2010:104. 
19 Gerardo Ruiz Zambrano v Office national de l’emploi (ONEm), C-34/09, EU:C:2011:124. 
20 For a global critical analysis, see D. Kochenov, ‘On Tiles and Pillars: EU Citizenship as a Federal Denominator’ 

in D. Kochenov (ed.), EU Citizenship and Federalism: The Role of Rights (Cambridge University Press 2017). 
21 Adzo Domenyo Alokpa and Others v Ministre du Travail, de l’Emploi et de l’Immigration, C-86/12, 

EU:C:2013:645. 
22 Elisabeta Dano and Florin Dano v Jobcenter Leipzig, C-333/13, EU:C:2014:2358. 
23 G Davies, ‘The Right to Stay at Home: A Basis for Expanding European Family Rights’ in Kochenov (ed.), EU 

Citizenship and Federalism (n. 20). 
24 S. Adam and P. Van Elsuwege, ‘EU Citizenship and the European Federal Challenge through the Prism of 

Family Reunification’ in Kochenov (ed.), EU Citizenship and Federalism (n. 20). 



more – which in itself is a blunt violation of EU law, as references are the lifeblood of the 

ECJ25 – the developments in Ireland went even further that that.  The Chen case was abused 

and misrepresented in the public debate as an example of why ius soli should be abolished, 

leading to a referendum, in 2004, and an amendment of the Irish Constitution.26 Considerations 

of space preclude any detailed analysis of the amusing referendum campaign here, but one 

thing was absolutely clear: the connection between Chen and any problems whatsoever that 

the Irish were willing to ascribe to their immigration system whatsoever was simply not there.27 

 

III. What Mrs Chen Was Running Away From: China’s One-Child-Policy 
 

The one-child-policy in China was introduced in 1979 in an effort to halt a population explosion 

whereby China’s approximately 540 million people in 1949 has risen to more than 800 million 

people by 1979.28 In the 1950s, a massive government campaign urged Chinese citizens to have 

large families to increase China’s workforce dramatically for the construction of a Maoist 

agrarian society.29 Chairman Mao called birth control ‘a way of slaughtering the Chinese 

people without drawing blood’,30 and the campaign for larger families was accompanied with 

the slogan ‘the more babies the more glorious are their mothers’.31  

In the 1970s, the Chinese government realised that rapid population growth posed a threat 

to China’s economic development, and tried to reverse its 1950s campaign by starting a ‘Later, 

																																																								
25 See further M. Broberg and N. Fenger, Preliminary References to the European Court of Justice, 2nd edn 

(Oxford University Press 2014). 
26 For an analysis, see, M. Maguire and T. Cassidy, ‘The New Irish Question: Citizenship, Motherhood and the 

Politics of Life Itself’ (2009) 12 Irish Journal of Anthropology 18. 
27 For a legal analysis of the evolution of the Irish nationality law, see, e.g., J. Handoll, ‘Country Report: Ireland’, 

EUDO Citizenship Observatory Paper (EUI, Florence, 2012). 
28 These projections are, however, very uncertain. See N.M. Skalla, ‘China’s One-Child Policy: Illegal Children 

and the Family Planning Law’ (2004) 30 Brooklyn Journal of International Law 329, 332; referring to G.J. 

MacDonald, ‘How Reliable Are Population Statistics From China?’ (International Institute for Applied Systems 

Analysis 1999). 
29 L.B. Gregory, ‘Examining the Economic Component of China’s One-Child Family Policy under International 

Law: Your Money or Your Life’ (1992) 6 Journal of Chinese Law 45, 48. 
30 S.W. Mosher, A Mother’s Ordeal: One Woman’s Fight Against China’s One-Child Policy (Hartcourt Brace 

1993), 56–57. 
31 X. Li, ‘License to Coerce: Violence Against Women, State Responsibility, and Legal Failures in China’s 

Family-Planning Program’ (1996) 8 Yale Journal of Law & Feminism 145, 148. 



Longer, Fewer’ program.32 This program promoted a maximum of two children per family.33 

Pushing the program further, a one-child policy was put into effect in 1979.34  

For decades, the one-child policy only had a vague basis in constitutional or other law,35 

until 1 September 2002, when the Family Planning Law was adopted.36 Article 18 states: ‘The 

State maintains its current policy for reproduction, encouraging late marriages and childbearing 

and advocating one child per couple. Where the requirements specified by laws and regulations 

are met, plans for a second child, if requested, may be made.’ 

According to the National Population and Family Planning Commission of China, more 

than 400 million births have been prevented in the history of the one-child policy.37 The birth 

rate dropped from 5.9 children per woman in the late 1960s to 1.7 children per woman in 

2004.38 These figures notwithstanding, scholars have questioned the ultimate success of the 

policy.39 

The one-child policy is implemented from the top down. Central government issues 

directives and resolutions for local and regional governments and sets birth quotas binding on 

																																																								
32 T. White, China’s Longest Campaign: Birth Planning in the People’s Republic, 1949–2005 (Cornell University 

Press 2006). 
33 X. Peng, ‘Population Policy and Program in China: Challenge and Prospective’ (2000) 35 Texas International 

Law Journal 51, 52–53. 
34 Report on Implementation of CEDAW in the People’s Republic of China, Human Rights in China (1998), 73ff; 

T. Hesketh et al., ‘The Effect of China’s One-Child Family Policy After 25 Years’ (2005) New England Journal 

of Medicine 1171. 
35 Art. 25 Constitution of the People’s Republic of China (1982) stipulates that ‘The state promotes family 

planning so that population growth may fit plans for economic and social development’. Furthermore, Art. 2 

Marriage Law of the People’s Republic of China (1980) states that ‘Family planning shall be practised’. 
36 P.T.C. Hui, ‘Birth Control in China: Cultural, Gender, Socio-economic and Legislative Perspectives in Light 

of CEDAW Standards’ (2002) 32 Hong Kong Law Journal 187, 188. 
37 J. FlorCruz, ‘China Copes with Promise and Perils of One-Child Policy’, CNN (29 October 2011), at 

http://edition.cnn.com/2011/10/28/world/asia/china-one-child/. 
38 Hesketh et al., ‘The Effect of China’s One-Child Family Policy’ (n. 14), 1172. 
39 Ibid. See further on inter alia the skewed sex ratio in China, the ongoing neglect, malnourishment and 

infanticide, and the high suicide rate among Chinese women: W.X. Zhu et al., ‘China’s Excess Males, Sex 

Selective Abortion, and One-child policy: Analysis of Data from 2005 National Intercensus Survey’ (2009) British 

Medical Journal 338; P.S.F. Yip et al., ‘Suicide Rates in China during a Decade of Rapid Social Changes’ (2005) 

40 Social Psychiatry and Psychiatric Epidemiology 792; and S.W. Mosher, A Mother’s Ordeal: One Woman’s 

Fight Against China’s One-Child Policy (Hartcourt Brace 1993). 



them.40 Enforcement takes place at the regional and local levels on an ad hoc basis.41 The rules 

are simple. All couples must be married and obtain a birth permit before being allowed to 

conceive a child. This can take years if many couples within the region want to have children.42 

In the urban areas, where approximately one-third of the population resides, the one-child 

policy is strictly enforced, while exceptions sometimes apply in rural areas.43 

In the policy’s early years, practical enforcement was characterized by severe brutality, 

including forced sterilization of couples after their first child,44 while forced abortion,45 

imprisonment,46 fatal beatings47 and infanticide have also been reported.48 Non-compliance has 

also frequently led to unbearable fines of up to two or three times the annual income, depending 

on the region.49 Such enforcement methods seem to have primarily resulted from the unfettered 

discretion of low-quality and corrupt local government officials.50 

The entry into force of the Family Planning Law officially condemned both physical 

punishments and the imposition of fines.51 While probably not much has changed in practice, 

as compliance came to be enforced through ‘social compensation fees’, last year saw a gradual 

departure from one-child policy nation-wide. During the run-up to Chen this was very difficult 

to anticipate, however. Like the fines imposed earlier, ‘social compensation fees’ then in force 

were based on income and varied greatly between regions. In poor rural areas, the fee was 

																																																								
40 Li, ‘License to Coerce’ (n. 31), 151–52. 
41 J. Chen, Chinese Law: Towards an Understanding of Chinese Law, Its Nature and Development (Martinus 

Nijhoff 1999), 262. 
42 Li, ‘License to Coerce’ (n. 31), 152; Human Rights in China, Unfair Burdens: Impact of the Population Control 

Policies on the Human Rights of Women and Girls (1995). 
43 Hesketh et al., ‘The Effect of China’s One-Child Policy’ (n. 34), 1171. 
44 A. Noonan, ‘One-Child Crackdown’, National Review (16 August 2001). 
45 Human Rights in China, Unfair Burdens (n. 42). 
46 S.T. Masson, ‘Cracking Open the Golden Door: Revisiting US Asylum Law’s Response to China’s One-Child 

Policy’ (2009) 37 Hofstra Law Review 1135, 1138. 
47 H. Beech, ‘Enemies of the State?’, Time (12 September 2005), 61. 
48 H. Wu, ‘Controlling China: The US Congress Should Not Fund State-Mandated Abortions’, National Review 

Online (9 July 2004), cited in Masson, ‘Cracking Open the Golden Door’ (n. 46), 1138. 
49 Skalla, ‘China’s One-Child Policy’ (n. 28), 339. 
50 G. Zhang, ‘US Asylum Policy and Population Control in the People’s Republic of China’ (1996) 18 Houston 

Journal of International Law 557, 569. 
51 Art. 4 Family Planning Law, e.g. states that ‘When promoting family planning, the people’s governments at all 
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around 10 per cent of the annual family income, whereas in the urban areas it could be as high 

as three to seven times the annual family income.52 The one-child policy remained highly 

intrusive and largely unpredictable because of decentralized enforcement and ad hoc nature, 

thus turning it into an ideal subject to corruption, taking into account the social and political 

influence of the ‘perpetrators’ this policy had. 

 

IV. Pursuing Catherine’s Best Interests: The Story of Breaking and Making the 

Law 
 

A. Giving Birth to Catherine: Wise Legal Advice 

It is the uncertainty inherent in the relevant Chinese law, coupled with the determination to 

have two children, that led Mrs Chen to explore all the possibilities available outside China. 

Adrian Berry, a lawyer involved in the case is very clear on this: ‘Her only motivation was to 

have the second child’.53 Mrs Chen used one of her business trips to the United Kingdom to 

investigate the legal possibilities of raising her second baby in Europe. Two elements had to 

coincide: the baby’s nationality had to not be Chinese and the Chinese national mother needed 

to acquire a resident right outside of China.  

The Chen case started when Mrs Chen, shortly after arriving on her own in the United 

Kingdom, walked into Malloy & Barry Solicitors, a well-known law-firm in Cardiff and 

immediately asked for an immigration lawyer. Not surprisingly, there were none available – 

Chen was the first immigration case in which the eminent commercial law firm was involved, 

probably not to disappoint their important Chinese client.54 Michael Barry, partner at this firm, 

decided to call Ramby de Mello, a barrister in London who specialised in European and 

immigration law. Along with Mrs Chen, they discussed the legal options.  

Mr. de Mello vividly remembers these elaborations and recalls the impressive presence of 

Mrs Chen: ‘She was by all means a very attractive young lady. She was about 5’4” tall, wore 

a pale-smooth made-up complexion and was very well dressed. In fact, when Michael [Barry] 

had his tie knot slightly crooked, Mrs Chen did not hesitate from adjusting the knot, while 

emphasising with a smile that it was very important to dress smartly.’55  ‘It was fully clear’, De 

																																																								
52 The United Nations Population Fund in China: A Catalyst for Change (Catholics for a Free Choice 2003), 6. 
53 Interview with Adrian Berry, March 3 2014, London. 
54 Ibid. 
55 Interview with Ramby de Mello, 18 October 2014, London. 



Mello emphasises, ‘that the Chen case is not a story about a poor immigrant abusing the law, 

or a search for European welfare. It is a story about an intelligent, independent woman who 

only pursued the best interests of her child.’ Moreover, as Adrian Berry confirmed, securing 

non-Chinese nationality for the baby rather than the right to stay in the United Kingdom was 

the crux of the matter: the family was wealthy enough to have plentiful alternatives. 

Particularly so, given that the United Kingdom is one of the historical jurisdictions, alongside 

the US and Canada, which allow easy and immediate acquisition of residence by investors56 – 

a route which could be pursued anytime should EU law fail to help for some reason. Using EU 

law was just one option among many and came naturally, as it was admittedly the cheapest. 

In order not to be Chinese, the child needed to acquire a nationality of a any other state in the 

world at birth.57 A European nationality would come with the EU citizenship status.58 The 

easiest way to endow the child with such a status was to ensure that she be born on the isle of 

Ireland – the Republic of Ireland was then the only Member State recognising the ius soli 

nationality principle.59 Under the law of the Irish Republic at the time, the babies born in 

Northern Ireland, which is part of the UK, would automatically receive Irish nationality – a 

rare example in the world of conferral of nationality practice where ius soli applies on a 

territory larger than the actual territory of the state concerned. Ensuring that the child would 

not be Chinese in the eyes of the law was thus relatively easy. 

Residence proved a different matter, however. The right of residence of the baby’s mother 

(and thus the child, too) could not be based on Irish law in itself, as the Irish approach to this 

issue was undergoing change around the time of Catherine’s birth. The Irish Supreme Court, 

previously welcoming of the idea of family unity prevailing over the Republic’s interest to 

remove the irregularly resident parents of Irish-born citizen-children,60 changed its approach 
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radically in 2003, before Chen was decided by the ECJ, and no longer sees any problem in 

deporting citizen-children from Ireland along with their parents,61 a practice, which is now at 

odds with ECJ’s Ruiz Zambrano and McCarthy line of cases.62 Under purely UK law, neither 

the Chinese mother nor the Irish baby would be allowed to reside in UK territory, unless 

investments are made. While money could talk, human rights law was clearly out of the picture, 

since the case predated the entry of the Human Rights Act 1998 had not yet entered into force.63 

It soon became clear, however, that EU law could possibly offer a solution to the residence 

question: ‘It is always nice to try out something new’, as Adrian Barry put it.64 

Mrs Chen’s lawyers’ initial thoughts on the legal options were based on two core ideas. 

Academic literature from the 1990s had suggested that the introduction of EU citizenship in 

the Maastricht Treaty could possibly stretch the scope of EU law further than previously 

thought possible.65 For the baby there were two possible arguments. First, Article 18 of the 

Treaty on the European Community (EC) (now Article 20 of the Treaty on the Functioning of 

the European Union) could possibly bring her automatically within the material scope of EU 

law and give her a right of residence throughout the Union. Supplemental to that, De Mello 

recalls that even if the baby’s EU citizenship did not automatically grant her a right of residence 

in the United Kingdom, ‘I intuitively reckoned that the very circumstance that someone 

possesses the nationality of one Member State, but lives in another, would bring the matter 

within the scope of EU law’.66 This matter was by no means undisputed67 and success was not 

guaranteed. 
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Neither case had been handed down when Mrs Chen consulted Barry and De Mello. 



The second idea related to the legal position of Mrs Chen herself. In the event that the baby 

would have a right of residence in the United Kingdom, Mrs Chen’s residence would only be 

secured if she could derive a right from her baby’s EU citizenship rights. At that time, however, 

the ECJ’s ‘derivative right’ à la Baumbast68 had not yet been formulated, and the legal team 

had to construct their advice cautiously. They intended to proceed based on the ‘dependency’ 

criterion in Directives 73/148/EEC and 90/364/EEC, construing it as capable of granting a 

residence right, in the sense that the baby would not only be dependent on Mrs Chen’s care and 

finances, but Mrs Chen would also be emotionally dependent on the baby. 

De Mello and Barry advised Mrs Chen that they could definitely make a case depending 

on a number of circumstances. They stressed to her, however, that there was no certainty as to 

the result on either of the points. Fully aware of the legal consequences of the available options, 

Mrs Chen was left with the final decision either to return to China and risk possible problems 

with the authorities there or to remain in the United Kingdom and take the risk of a battle for 

the right to stay. For a few months then, Barry and De Mello then lost sight of the case. 

Meanwhile, Mrs Chen decided to take the risk. In July 2000, being seven months pregnant, 

she travelled to Belfast. She stayed at a hotel at first but found a temporary accommodation 

after a while. On 16 September 2000, Kunqian Catherine Zhu, national of Ireland and citizen 

of the European Union, was born in Ulster Hospital, Belfast. Subsequently, Mrs Chen and 

Catherine travelled back to Cardiff and started living at Atlantic Wharf, an attractive area 

adjacent to Cardiff Bay.69 For the next few years, mother and daughter would live on their own. 

Although she was definitely an independent woman, according to De Mello, Mrs Chen did 

miss her husband and son who remained in China and could only pay her visits.70 

Giving birth to Catherine in Northern Ireland surely had significant and irreversible 

consequences: the acquisition of Irish nationality automatically meant that Catherine would be 

excluded from Chinese nationality. It appeared to De Mello that after Mrs Chen became 

pregnant for the second time, Mr and Mrs Chen genuinely feared that raising Catherine in 

China might jeopardise her future and the family’s social and political position. With the 

enforcement of the one-child-policy being both unpredictable and possibly far-reaching, the 

Chens had concluded at an early stage of the pregnancy that bringing the baby to the United 
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Kingdom – which both of the parents frequently visited, after all – was the safest option for the 

baby.  

  

B. In Court From Birth 

So the Chen saga began. Ramby de Mello recalls the exact moment when Michael Barry called 

him. ‘“We have to get to work, Ramby,” he said, “we have a baby.” In fact, I saw a picture of 

young Catherine soon thereafter. She truly was a beautiful baby. At that moment I realised this 

was not just an interesting citizenship case, it was a hugely significant case for the life of 

Catherine.’71 Mrs. Chen’s legal team sent a letter to the Secretary of State for the Home 

Department, requesting a long-term residence right in the United Kingdom for Catherine and 

Mrs Chen. A rejection came soon thereafter. On appeal the case was brought before the 

Immigration Appellate Authority (IAA).  

The hearing was held at Hatton Cross on 23 April 2002. It was one of those days on which, 

according to Ramby de Mello, all the pieces of the puzzle suddenly fell together.72 Moreover, 

the Adjudicator in charge of the case was a colourful man. His Ruling on a Reference to the 

Court of Justice is a truly remarkable read: ‘you absolutely have to see it’, Adrian Berry said, 

pulling out a copy.73 The referral is filled with indignation concerning the Secretary of State’s 

handling of the case – who had even failed to show up at Hatton Cross without stating any 

reason. 

In the IAA proceedings, De Mello constructed his plea under three headings. First, he 

argued that Catherine was receiving services within the meaning of Article 1(1)(b) of Council 

Directive 73/148/EEC: a logical argument given that the ECJ has traditionally used services to 

move factual constellations within the material scope of EU law74 before EU citizenship got 

traction of its own.75 The obvious problem with this approach relates to the temporary nature 

of services, arguably the reason why the ECJ itself switched to EU citizenship after Maastricht. 

Be that as it may, it was argued that Catherine was receiving full-time childcare and medical 

services in Cardiff. Moreover, Mrs Chen would have to qualify as a ‘dependent relative in the 
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ascending line’ within the meaning of Article 1(1)(d) Directive 73/148/EEC. Although 

Catherine was undisputedly emotionally and financially dependent upon her mother, it was 

argued that Mrs Chen was also dependent on her child’s citizenship rights and qualified as 

‘dependent’ for the purpose of her own immigration status.76 

Second, Catherine fell under the Article 1(1) of Directive 90/364/EEC, which reads: 

 

‘Member States shall grant the right of residence to nationals of Member States […] 

provided that they themselves and the members of their families are covered by sickness 

insurance in respect of all risks in the host Member State and have sufficient resources to 

avoid becoming a burden on the social assistance system of the host Member State during 

their period of residence.’ 

 

It was clear that Catherine would have sufficient resources not to become a burden on the social 

assistance system of the United Kingdom: the wealth of the Chen family was undisputed. De 

Mello emphasised that the fact that Catherine’s resources were not hers, but stemmed from her 

parents, was not relevant. As for Mrs Chen, De Mello also repeated his ‘dependency’ argument 

which would grant her a right of residence under Article 1(2) of the Directive. 

Such an interpretation of ‘dependency’ in the two Directives could be interpreted as rather 

artificial.77 A third argument was therefore submitted, namely that even if Catherine and Mrs 

Chen could not derive a right of residence from secondary law, they might be brought within 

the material scope of EU law by Article 18 EC (now Art. 20 TFEU) in itself. This would imply 

that Article 18 would give Catherine and, necessarily, Mrs Chen a ‘free standing or direct right 

of free movement’.78 De Mello based this argument on the Opinion of AG Geelhoed in the 

Baumbast case, which was pending before the ECJ at the time. In that Opinion, AG Geelhoed 

suggested that there might be special circumstances in which Article 18 EC would confer a 

self-standing right.79  

In conclusion to his three major pleas, De Mello emphasised that the present case and the 

arguments he raised were not governed by authority, and should ultimately be brought before 
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the ECJ. ‘Getting the reference was key’, as Berry confirmed.80 He therefore constructed seven 

preliminary questions for the ECJ to determine the validity of his skeleton argument.  

 

C. The Bar’s Maverick 

The case was handled by Adjudicator Michael Shrimpton, expert in intelligence and defense 

policy and known for advancing several conspiracy theories.81 We managed to interview him 

before his incarceration: on 6 February 2015, he was sentenced to twelve months imprisonment 

for communicating false rumours to the UK government about alleged nuclear terrorist attack 

plans at the 2012 London Olympic Games, organised by the Nazi Continuum Agency 

Deutsches Verteidigungs Dienst, underground since the end of World War II, using a nuclear 

warhead stolen from the sunken Russian submarine Kursk.82 Though suffering from a 

narcissistic personality disorder, as his lawyer alleged,83 Mr Shrimpton played a crucial role in 

ensuring that justice in the Chen case prevailed, as he was bold enough to go against the highly 

problematic British practice of not taking EU law seriously in immigration matters.84 

At that time, the well-known policy of many British courts was to leave the dialogue with 

the ECJ to the Court of Appeal and the then House of Lords. It is therefore absolutely unique 

that the Chen case was referred to the ECJ at first instance, and in that respect Shrimpton played 

a quintessential role. Recalling the case vividly, Shrimpton felt proud of referring a case to the 

ECJ for the second time – emphasising that his first reference was the first ever by an IAA 

Adjudicator.85 ‘It was fully clear to me that it was not a matter of acte clair’, said Shrimpton, 
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‘and I was always of the view that cases should be settled at the earliest possible stage. I knew 

the case would have inevitably had to end up in Luxembourg and saw no reason to refrain from 

using the preliminary reference procedure immediately.’86 Shrimpton’s referral of the case was 

reportedly much to the disgust of Henry Hodge, then Chief Immigration Adjudicator and later 

High Court Judge,87 and did not contribute to his popularity in judicial circles, showing how 

fragile the position of EU law is on the ground in the UK immigration circles. Shrimpton’s 

peculiar and intractable character was a factor of major significance in bringing the case to the 

ECJ. 

Shrimpton’s urge to refer the case was not just a product of his experience and logical 

reasoning however (under a subtle guidance from De Mello). Another, probably even more 

crucial reason for Chen’s quick route to Kirchberg was the attitude of the Secretary of State in 

the IAA proceedings, who decided not to defend his previous decision at all, and remained 

completely absent from the hearing. While Mrs Chen was present with all her legal team, all 

convinced of the high importance of the case for themselves and for the development of EU 

law, the Secretary of State invested no effort, beyond a rather bland letter refusing residence. 

According to Shrimpton, not showing up and ignoring the plaintiff’s submitted skeleton 

argument reflected a common tactic: the Secretary of State hoped the case would be adjourned, 

in order to save time and prepare a stronger defense.88   

This tactic proved to be a major mistake in this particular case, however. Shrimpton was 

not pleased with this absence at all. From his referral ruling, it is clear that he was quite upset 

– if not outraged – by the defendant’s attempt to adjourn the case, as he also confirmed at our 

interview.89 Paragraph 6 of Mr Shrimpton’s decision reads as follows: ‘Whilst it is a matter of 

regret that the Secretary of State has gone unrepresented today, it is not a matter for me. I must 

take the case as I find it and if one party chooses to absent himself from hearing then so be it. 

I say no more’. It takes to be a ‘brave judge’ to write like this.90 
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D. ‘This isn’t a baby case, it’s a Catherine case’ 

After the hearing before the IAA on 23 April 2002, it took more than eighteen months for the 

case to be heard at the ECJ. In November 2003, Mrs. Chen’s legal team – Michael Barry, 

Ramby de Mello and Adrian Berry – travelled to Luxemburg for the oral hearing of the Full 

Court. Assignment of the case to the grandest composition unquestionably pointed to its huge 

legal significance for the development of EU law. Although Mrs Chen wished to attend the 

hearing as well, she and Catherine were forced to remain in the United Kingdom because, their 

case pending, they only possessed a provisional single entry visa:91 another remarkable 

example of the United Kingdom’s chronic failure to comply with EU law. ‘They were busy 

doing business’,92 Adrian Berry opined – not going to Luxembourg was not such a tragedy 

after all. Mrs Chen stayed in close contact with her lawyers before and after the hearing. 

Between the proceedings before the IAA and the hearing in Luxemburg, the ECJ’s ruling in 

the Garcia Avello case had strengthened Mrs. Chen’s position: staying in one Member State 

with a passport of another could bring a person within the scope of EU law. Nonetheless, de 

Mello recalls that until the actual hearing, ‘I was wholeheartedly convinced that we would lose 

the case.’93 Berry, who was the junior member of the team, told us he was more optimistic. 

De Mello feared that the Court would qualify the act of travelling to Northern Ireland to 

give birth as abuse of EU law – a position wholeheartedly endorsed by Sir Richard Plender, 

representing the British Crown at the ECJ.94 Secondly, he thought that his major point 

regarding the derivative residence right of Mrs. Chen, namely that she was dependent on 

Catherine, was artificial. Thirdly, De Mello doubted whether the ECJ would extend the 

Baumbast case law to a very young baby. ‘The whole idea of bringing this case within the 

scope of EU law was, at that time, completely out of the box,’ according to De Mello. ‘So, after 

having called Mrs Chen on the day before the hearing, we [the legal team] had a bottle of wine 

in the evening and said to each other: “we’ve done our best, but we will get lynched 

tomorrow”.’ 

Yet the Commission also argued in favour of Catherine and Mrs. Chen. According to De 

Mello, the Commission’s representative contended that ‘we initially thought this was a baby 
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case. But it was not a baby case, it was a Catherine case.’95 The Commission subsequently 

argued that indeed Catherine would indeed have a right of residence in the United Kingdom 

under Directive 90/364/EEC, and submitted that Mrs Chen had a sui generis derivative right 

of residence along the lines of the Baumbast case.  

The UK government submitted three arguments against Mrs Chen and Catherine. It first 

contended, along with the Irish government, that the action was inadmissible because the case 

fell outside the material scope of EU law. According to both governments, neither Catherine 

nor Mrs Chen had crossed any border and could therefore not benefit from any EU citizenship 

rights.96 For this qualification as a ‘wholly internal situation’, the United Kingdom specifically 

relied on the Saunders case,97 which involved a British national invoking free movement law 

against British measures restricting her free movement rights.98 According to Sir Richard 

Plender, representing the UK government, bringing the present case within the scope of EU 

law was an extension of EU citizenship to wholly internal situations, and hence, a dramatic 

extension of the scope of EU law.99 The story of what is ‘cross-border’ and what is not has 

been at the heart of the EU’s federal balance of competences, before the ECJ started turning to 

the citizenship as such and changing, as argued by Sarmiento and Sharpston,100 the whole logic 

of construing the connection with the material scope of EU law is thus being changed101 – and 

Chen definitely played a role in this.102 

Secondly, the UK government argued, again along with the Irish government, that 

Catherine could not benefit from Directive 90/364 because Article 1(1) thereof only applies to 

nationals who have sufficient financial resources. This condition meant, the governments 
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contended, that, unlike Catherine, the national concerned must possess such resources 

personally.103 

Finally, the United Kingdom argued that neither Catherine nor Mrs Chen could rely on EU 

citizenship law because Mrs Chen’s move to Northern Ireland with the aim of her child 

acquiring Irish nationality constituted an attempt to improperly abuse EU law. As the 

citizenship provisions concerned were neither intended for, nor served by attempts to 

circumvent the immigration and nationality laws of Member States, and Member States are 

entitled to prevent abuse of provisions of EU law, the claim must be rejected.104 ‘One must 

prevent the law from working not as intended’, according to Richard Plender.105 Ironically, Sir 

Richard profoundly saddened by the case in which the ‘interests of the Crown’106 were violated 

through making the law ‘work not as it was intended’107 – was the mastermind behind Singh,108 

which redefined free movement in the 1990s by seriously limiting the Member States’ 

discretion in this field by allowing returning Member State nationals with third-country 

national family members to benefit from EU free movement of persons law, thus disapplying 

national regulations. If Singh is not ‘abuse’ – and by the time of the hearing it was clear that it 

was not – than Chen cannot possibly be abuse either. 

The Irish government additionally advanced an argument based on Catherine’s age. Since 

Catherine was not factually capable of exercising her right to move and choose a place to live 

independently, the government argued, she could not be regarded as a person to which 

Directive 90/364 granted any rights. More generally, Catherine could not invoke any right of 

movement or residence under EU law for this reason.109 

De Mello made the oral submissions before the Court, which were based on two major 

points largely in response to the Irish and UK government’s contributions. De Mello first 

contended that Catherine’s case fell within the personal scope of EU law because all Member 

State nationals ‘wore the hat of EU citizenship irrespective of chronological age’.110 Whereas 
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in his initial thoughts about the case and during the IAA proceedings, De Mello had to construct 

the material link with EU law intuitively, at the hearing he leaned on Garcia Avello,111 

Carpenter112 and Gambelli113 to illustrate that EU law covers situations in which a person 

resides in another Member State than the one of which he is a national.114 Moreover, it would 

be unreasonable to expect a national of Member State A, born in Member State B, to first leave 

Member State B before exercising his EU rights in Member State B.115 

Second, at the hearing De Mello argued robustly against the abuse allegation. He 

emphasised that the Adjudicator had already found that Mr. Chen’s company had not been set 

up in connection with Mrs Chen’s intention to reside in the United Kingdom, that the company 

actually existed and was commercially successful.116 He also contended that Mrs Chen’s reason 

to give birth to Catherine could not, absent fraud, constitute an abuse of EU law in itself. She 

was lawfully present in the United Kingdom at that time and free to travel to Belfast.117  

Finally, Mrs Chen’s lawyers reiterated the dependency of Mrs Chen on Catherine, but 

linked it to the doctrine of derivative rights in Baumbast. During the hearing, de Mello slowly 

but surely got the impression that the judges were on his side.118 Mrs Chen’s legal team left the 

hearing in surprise and with much more confidence than they had had a few hours before. After 

the hearing, Richard Plender came to de Mello and told him: ‘Well done! I think you’ve just 

won the case.’119 Moreover, when the Irish barristers who had represented the Irish government 

met de Mello, Berry and Barry after the hearing in the robing rooms, they (jokingly, one would 

assume) told them: ‘Well chaps, when you ever come to fucking Ireland, we’re going to fucking 

break your legs!’120 
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E. AG Tizzano’s Opinion 

Plender’s prediction proved to be well-founded. On the 18 May 2004, Advocate General 

Antonio Tizzano delivered his Opinion. He rephrased the preliminary questions so as to narrow 

the legal issues down to two main questions of law: first, whether Catherine was entitled to a 

permanent right of residence under Directive 73/148 on the basis of the childcare and medical 

services she received in the United Kingdom, under Directive 90/364 on the basis of her 

economic self-sufficiency, or under Article 18 EC directly.121 Second, the learned AG turned 

to the possibility of a right of residence for Mrs Chen herself.122 Finally, he considered the 

abuse argument raised by the UK government.123 

Before these substantive questions, however, Tizzano had little difficulty in rejecting the 

UK and Irish objection of inadmissibility for lack of jurisdiction. Catherine’s Irish nationality 

sufficed to establish that the case was not purely internal to UK law.124  

Turning to the Irish objection that Catherine’s youth and lack of physical and mental 

independence, allegedly prevented her from relying on EU free movement and citizenship law, 

Tizzano rejected this argument in its entirety: the Irish standpoint confused the capacity of a 

person to be the subject of rights (i.e. legal personality) and the capacity of that person to take 

action which produces legal effects (i.e. legal capacity).125 Moreover, the reception of services 

would be violated if very young persons, who are likely to be the recipients of various health- 

and childcare services, were not entitled to rely on those provisions.126  

As regards the existence of a concrete right of residence for Catherine, Tizzano first 

rejected De Mello’s reliance on Directive 73/148. Although the childcare and medical services 

Catherine received brought her within the scope of the Directive, Catherine could only invoke 

Directive 73/148 in order to claim a temporary residence right for the duration of her childcare 

and medical services.127  

A permanent right of residence could, however, be conferred on Catherine on the basis of 

Article 18 which grants her, a citizen of the EU, the right freely to move and reside throughout 
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the Union within the limits and conditions of the Treaty and secondary law. These conditions 

are codified in the aforementioned Directive 90/364, and were according to the AG manifestly 

met in Catherine’s case.128 In response to the UK and Irish government’s submission that 

Catherine did not actually ‘in her own right’ possess and/or earn sufficient resources, Tizzano 

rightly contended that the wording of the Directive did not offer any support for this 

interpretation, as its explicitly speaks of ‘having’ sufficient resources.129  

As regards Mrs. Chen’s right to rely on Catherine’s right, Tizzano did find a derivative 

right for Mrs Chen along the Baumbast lines, repeating the ECJ’s recognition that ‘where 

children have the right to reside in a host Member State, EU law entitles the parent who is the 

primary carer of those children […] to reside with them in order to facilitate the exercise of 

that right.’130 Tizzano added that a denial of that right would contravene the principle of respect 

for the unity of family life as protected by Article 8 of the European Convention on Human 

Rights.131  

Finally, the Advocate General also persuasively dismissed the UK government’s abuse 

argument was persuasively dismissed by the Advocate General as well. An abuse of law 

requires an underlying combination of objective circumstances which indicate that despite 

formal observance of EU law, the person who invokes the relevant provision of EU law betrays 

their spirit and scope by relying on them.132 Mrs Chen took legitimate advantage of the 

citizenship rules by seeking an objective which EU citizenship upholds, namely a child’s right 

of residence.133 The UK government’s argument would ultimately entail that the objection of 

abuse could be raised in virtually all cases of intentional acquisition of nationality, which 

would subsequently lead to the conclusion that the enjoyment of EU citizenship rights would 

be dependent on the condition that nationality was acquired involuntarily.134 In itself, this 

conclusion would manifestly violate the principle that the recognition of the nationality of 

another Member State may not be subject to additional conditions.135  
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F. The Judgment of the Court 

On 19 October 2004, more than four years after Catherine’s birth and 2.5 years after Michael 

Shrimpton’s reference, the ECJ spoke. In a relatively short judgment, the Court followed the 

AG on all points. Like AG Tizzano, the ECJ rejected the UK and Irish governments’ assertion 

that the matter was purely internal to UK law, referring to Garcia Avello to conclude that 

Catherine’s Irish nationality established a sufficient link with EU law.136 Moreover, the Court 

dismissed Catherine’s youth as irrelevant: it established that the capacity of a person to be the 

holder of rights cannot be made conditional upon the attainment of the age prescribed to acquire 

the legal capacity to exercise those rights personally.137  

The Court then dismissed De Mello’s reliance on Directive 73/148 as the reception of 

services can indeed not serve as a basis for a permanent right of residence. The Court 

specifically referred to Article 4(2) of the Directive which explicitly restricts the application of 

the Directive in this regard.138 

However, again closely following the AG’s reasoning, the Court found that Catherine 

could rely on her fundamental status as a citizen of the European Union. The conditions for a 

right of residence on the basis of this status as laid down in Article 1(1) of Directive 90/364 

were, so the Court reasoned, undisputedly met,139 as Catherine had both health insurance and 

sufficient resources, provided by her mother, for her not to become a burden on the social 

assistance system of the United Kingdom.140 For the purposes of Catherine’s right of residence, 

lastly, the Court dismissed the UK government’s reliance on the doctrine of abuse. The Court 

briefly stated that it is for the Member States to lay down the conditions for the acquisition of 

their nationalities and that other Member States may not impose additional conditions for their 

recognition.141   

Having established Catherine’s right of residence, the ECJ quickly dissolved De Mello’s 

dependency argument along the lines of the Advocate General, repeating that ‘dependency’ for 

the purpose of the Directive 90/364 must be characterised as the situation in which a family 

member is dependent on the material support of another family member.142  The Court did, 
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however, grant Mrs Chen a derivative right of residence based on the Baumbast reasoning. 

According to the Court, the enjoyment of a young child’s right of residence necessitates the 

child’s entitlement to be accompanied by his or her primary carer.143  

Leaving no discretion for the IAA to decide the case, the Chen case was effectively ended 

by the ECJ’s ruling. 

 

V. Conclusion 
 

The story retold in this chapter had two winners. First, it is the Chinese family and their Irish 

baby, who managed to escape the humiliating and abusive effects of Chinese one-child policy 

law. Secondly, it is the European Union: EU citizenship law became more convincing and 

coherent as a result. 

The same story also boasts two losers. The first, mostly symbolic, is the idea of having a 

common-sense debate about immigration on the basis of facts: the people – the Irish people in 

this particular case, but they are far from uniquely prejudiced in this respect – do not want to. 

Immigration policy is about tilting at windmills with Quixotic determination, rather than 

resolving outstanding issues. To say that the Irish made fools of themselves would be incorrect; 

the fact that the nation was misled by the unscrupulous media that deployed all the wrong 

arguments144 in its pretense of a debate leading to the referendum to change the national law 

does not mean too much – this is how democracies work, after all.145 The second loser is the 

idea of adhering to the rule of law in the United Kingdom: the case led to the current (informal) 

practice established in the United Kingdom, which requires the lowest immigration courts to 

abstain from complying with EU law in making references to the Court of Justice (ECJ) under 

Article 267 TFEU.146 As a result, we can expect numerous claimants to have been barred from 

receiving justice in the United Kingdom, left with no access to the ECJ, the only court 

empowered to clarify the meaning of EU law. Without Adjudicator Shrimpton’s determination 

(and profound irritation), Mrs. Chen could also have been denied justice by the British system. 
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Finally, the story confirms two well-known facts about lawyers. First, that lawyers take 

whatever side they are paid to argue for, their previous record notwithstanding: Sir Richard 

Plender, the council for the Crown, de facto argued against a crucial principle of EU law, which 

was partly of his own making, as established in Singh.147 This truth can be referred to as a 

‘well-known’ truth. Second – and this is probably less well known or at least a less popular 

truth – not many academic lawyers, most regrettably, care about the facts of the cases they 

comment on. The Chen case is one of the most popular; it elicited a true avalanche of notes.148 

Yet virtually none of those notes reported the facts correctly or in full. We are not arguing that 

you would have to speak with the Adjudicator, Michael Shrimpton or Ramby De Mello and 

Adrian Berry, the Chen family’s representatives in Luxembourg, to write a good case note on 

Chen; not at all, as long as other sources of getting to the facts are available. Nonetheless, the 

facts are important – and it is worth taking the time to remind oneself of this simple fact 
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constantly.149 Facts make the case and checking the facts makes all the sense in the world. This 

simple truth applies as much to the academic lawyers as it does to the ECJ, we might add.150 

 

VI. Postscript151 
 

The Chen case offers a striking illustration of how clever use of the law contributes to not only 

a better future for a young baby and her family, but also the further development of the law 

itself (the two ‘winners’ of this case). The moral virtues of the Court’s judgment are thus crystal 

clear. What does this case – and its background story – tell us about the autonomy and legality 

of EU law? First of all, it gives us a remarkable insight into how ‘pluralism through its denial’ 

functions at the level of the individual case. The autonomous, ‘retained’ power of the Republic 

of Ireland to decide who its nationals are was a conditio sine qua non for the administration of 

justice in this case. This is only in combination, however, with the autonomous status of EU 

citizenship as a corollary of the citizenships of the Member States.152  

Further, the substantive autonomy of EU law also prevented Ireland and the UK from 

questioning the fact that Catherine – from the very moment she was born – fulfilled all the 

conditions of Directive 90/364, including the ‘having’ of sufficient resources in order not to 

become an unreasonable burden on the UK’s public finances. As the Court duly noted, nothing 

in the Directive required the citizen herself to possess such resources.153 A logical application 

of textual and purposive interpretation, one might say. However, it should not be forgotten that 

no method of interpretation – contrary to some textualists’ views154 – is value-neutral.155 In its 

interpretation of applicable EU law the Court, no doubt, took into account the factual situation 
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of Mrs Chen and her daughter (which may point at the salience of ‘common sentiment’ as a 

source of moral content) as well as the constitutional integrity of EU citizenship law 

(referencing the ‘constitutional identity’ of EU citizenship). Finally, as regards legality, it is 

clear what the Court did not take into account: the personal motives of Mrs Chen. While the 

doctrine of abuse of right surely exists in the abstract, the Chen case shows wonderfully how 

it can hardly be applied in practice, for the law is unconcerned with the reasons why its subjects 

comply with its prescriptions.156 The profound relevance of Kantian legality precisely entails 

a morally justified outcome in this particular case. 

Autonomy, pluralism (through its denial) and moral reasoning are thus focal points in the 

story and judgment of Chen. However, the Chen case has one more hero in the person of 

Adjudicator Michael Shrimpton: the radical Eurosceptic who turned into a true ‘EU legal 

official’ by applying EU law and referring the case to the ECJ at the earliest possible stage. His 

spectacular role in this case shows that the legality of EU law is not necessarily ensured only 

by the ECJ and the national judges who morally endorse the project of European integration. 

If there is one person who proves a key point of Chapter 3 – that there is no reason why national 

judges would have to believe in the moral correctness of EU law in order to bring the EU legal 

system to life157 – it is the remarkable (now ex-)barrister and author of Spyhunter.158 
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9. Conclusions 
 

The chapters of this dissertation have tried, in distinct ways, to provide small peeks at the role 

of autonomy, legality and pluralism in EU law and the EU legal system. The choice for a 

dissertation based on separate articles – instead of a monograph-based approach – results in a 

rather eclectic compilation. The seven chapters which comprise the main body of this thesis 

certainly are different in substance, approach, and style. On the other hand, several of the main 

ideas which have guided my research in the past four years return throughout the thesis. First, 

the idea of autonomy in law and legal reasoning as a key characteristic of the behaviour of 

legal systems.1 Second, the idea of legality as a property which normative systems can possess,2 

but at the same time an ideal for normative systems which already possess that property – i.e. 

legal systems – to live up to.3 Third, the idea of pluralism as a value which is both inevitable 

in legal and moral reasoning4 and something whose existence is precisely denied by legal 

systems in their theoretical self-understanding5 as well as their practical operation.6  

Echoing the introduction to this dissertation, it would be foolish to claim that this 

dissertation comes even remotely close to a fully developed ‘theory’ of either autonomy, 

legality or pluralism in the context of European law or the EU legal system. Perhaps for the 

better if one may believe – as I do – that a four-year time frame is only just enough to develop 
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a rough idea of a research programme.7 In this concluding chapter, I will very briefly revisit 

the main theses of the three parts of this dissertation. 

 

Part I 

EU law is an autonomous legal system. This is something which literally every student of EU 

law knows. It may seem too trivial to be worthy of any further scrutiny. Perhaps it is. However, 

inquiries into the nature of the EU legal system have long struggled with the question of how 

we should understand the ECJ’s claims of autonomy, direct effect and supremacy, and 

implicated questions such as how supranational authority relates to familiar notions like 

sovereignty, constituent power and legitimacy.  

Chapters 2 and 3 are based on the premise that we can separate – at least as a matter of 

theoretical inquiry – questions about the structure and functioning of a legal system from 

questions about its political nature, its legitimacy and its intricate factual interactions with other 

legal systems. The EU legal system can indeed be described, accurately, I submit, as an 

autonomous legal system which behaves exactly like domestic legal systems. Put differently, 

while the politics of European integration and the structural relationships in the federal 

European structure frequently – and understandably – take centre stage in theoretical and 

practical analysis, the EU legal system remains largely unconcerned with such issues. As a 

legal system, it is self-referential and autopoietic, and unconcerned with its structural 

interactions with national and international legal systems. 

As Chapter 2 showed, the doctrine of supremacy of EU law, as articulated among others 

in Costa/ENEL,8 Simmenthal,9 and Opinion 2/13 on EU accession to the ECHR,10 captures a 

truism about our concept of law: law always claims comprehensive supremacy over all other 

normative systems. Legal systems are self-centred and frequently idealise themselves 

considerably more than seems warranted.11 This is true both for national legal systems – with 
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their excessive confidence in the perpetuity of their authority and legitimacy12 – and the EU 

legal system – with its own excessive confidence in its messianic purposes.13  

Obviously, legal systems interact with other legal systems as well as numerous other, non-

legal normative systems. As Joseph Raz demonstrated pellucidly, however, the process of 

adopting norms from other normative systems by giving them binding effect does not affect 

legal systems’ claims of normative supremacy within their own jurisdictions.14 This certainly 

is true for the EU legal system, which has let itself be influenced by domestic as well as 

international legal spheres throughout its history, but without ever compromising ultimate 

authority within its jurisdiction.15 

The relationship between autonomy, legality and effectiveness is further discussed in 

Chapter 3. The main argument pervading EU law’s claims of autonomy and supremacy has 

always been the argument from effectiveness.16 In Chapter 3, the ECJ’s foundational case law 

on direct effect and supremacy is reconstructed as an internal recognitional statement by which 

the ECJ expresses a normative formulation of an autonomous EU rule of recognition.17 In 

declaring the autonomy of the EU legal system, the ECJ does not describe the manner in which 

EU law is an autonomous legal system, dissociated from both domestic and international law, 

but pitches its normative formulation of an autonomous EU rule of recognition towards the 

national courts.18 This is not in any way different from how legal systems generally come into 

existence.19 

The chapters of part I rely on a particularly narrow theoretical framework, that is, the 

contemporary Anglo-American tradition of general jurisprudence. Indeed, it is submitted that 

the work of Hart, Raz, Coleman, Shapiro, Toh, and others, can contribute significantly to our 

understanding of supranational and transnational legal systems. However, of course this 
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framework, like any other, offers only a limited vantage point. One should be careful not falling 

victim to the idea that one particular perspective on law can claim an epistemic monopoly. 

More specifically, against the background of the (quasi-)universal claims of contemporary 

analytical jurisprudence one should be cautious in order not to become a parody of an analytical 

philosopher. This is precisely what a young William Twining found out when he, as a young 

graduate student at the University of Chicago, first met Karl Llewellyn. As Twining recalls, 

Llewellyn was quick in his diagnosis of the young jurisprudent: 

 

‘I was suffering from “Korzybskian paralysis”; I had found a bright new tool – conceptual 

analysis – and was now obsessed by it and over-using it’.20 

 

To be fair, Twining admits the learned professor was probably right: 

 

‘I considered myself rather sophisticated, even if I seemed to be caught in an endless 

regress, asking in sequence what do you mean by that? What do you mean by that? That? 

That?’21 

 

The foundations of the EU legal system have mainly been studied from constitutional law and 

political science perspectives. For this reason, I believe the perspective from analytical 

jurisprudence offers a refreshing, demystified, and less romantic image of the provenance and 

functioning of the EU legal system. There is, of course, much more to say about the foundations 

and operation of EU law as a normatively closed social system, from descriptive perspectives 

such as legal sociology and the many non-Anglo-American worlds of general jurisprudence, 

among others, and also from the perspective of ethical and other normative evaluation. 

Conceptual analysis in legal theory certainly is not all there is. However, it does have important 

insights to offer, precisely because it aims to abstract entirely from contingent characteristics 

of law, even though it usually fails in its inspirations.22 In other words, even if Hart and Raz’s 
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theories of law were to be proved entirely mistaken in terms of their universal aspirations, we 

would still be able to learn a lot from them about the EU legal system.23 

 

Part II 

The two chapters of part II emphasise the roles of respectively autonomy (Chapter 4) and 

legality (Chapter 5) in two separate fields of EU substantive law. The autonomy of EU legal 

system implies that difficult conundrums about the relationship between regulatory freedom 

and the effet utile of the internal market, and the competence division between the EU and the 

Member States, are primarily interpretive questions which have to be answered by EU law 

itself. Alas, EU law is mainly known by ECJ decision, and so the incremental process of 

building the substantive content of EU law – ‘stone by stone’ as it were24 – means that much 

of the law has remained elusive for a long time. In the context of EU internal market law, the 

ECJ is unwilling to put much effort into operationalising the foundational objectives and basic 

principles into clear categories of legal form.25 Rather, each judgment reads as a 

‘circumloquacious statement of the result, rather than a reason for arriving at it’, to use 

Weatherill’s words.26 Proportionality and reasonableness take centre stage in the case law on 

free movement, shifting emphasis to pragmatic and case-by-case judicial decision-making. 

What it means exactly to apply the free movement provisions ‘reasonably’ cannot be found in 

either the ECJ’s definition of a trade barrier,27 the allocation of the burden of proof and the 

required standard of proof,28 or the extent to which the free movement rules are, or should be, 
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26 S. Weatherill, ‘The Court’s Case Law on the Internal Market: “A Circumloquacious Statement of the Result, 

Rather than a Reason for Arriving at It”?’ in M. Adams et al. (eds.), Judging Europe’s Judges (Hart Publishing 
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interpreted holistically.29 While from an external perspective, the meaning and implications of 

economic integration are not undisputed,30 the Treaties neither provide for clear-cut political 

or economic choices.31 The result is a pervasive reliance on reasonableness, pragmatism and 

common sense – which certainly has its own virtues – but little doctrinal clarity to such an 

extent that a truly unitary framework for the free movement provisions is probably an illusion.32 

Alas, that is the price to pay for a strict commitment to autonomy, which entails that the 

meaning and content of EU internal market law is only known through the ECJ’s judicial 

minimalism.33 

However, EU doctrinal constructivism is not dead. While I do believe that scepticism as 

to the ability to find a watertight theory of EU internal market law is warranted, the case of 

direct effect of directives proves that all hope is never lost. Legality’s adventures in the ECJ’s 

case law on the limited direct effect of directives – informed primarily by the hermeneutic 

implications of Article 288 TFEU – have caused longstanding puzzlement in academic 

commentary. Notwithstanding the vast literature in the late 1990s and early 2000s, doctrine 

seemed incapable of finding a doctrinal explanation of the Court’s meanderings on vertical, 

inverse vertical, horizontal, triangular and incidental effects of directives.34 In Chapter 5, 

however, Lorenzo Squintani and I tried to show how the distinction between direct obligations 

and mere adverse repercussions, and correspondingly the notion of ‘normative impact’, 

informs the Court’s case law in a consistent and predictable manner.  

This does not necessarily mean, of course, that the normative impact theory is also the 

normatively optimal or preferred manner of balancing legality against invocability and 
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effectiveness. It might be that a Hohfeldian framework of analysis35 or an exclusive focus on 

personal and material scope36 would ultimately be more sustainable from a moral or otherwise 

evaluative perspective. Nevertheless, legal analysis is destined to always mesh moral and social 

(i.e. empirical) factors, and so any doctrinal theory must be based in part on the available 

positive materials, in particular the case law. The Court’s conception of legality as a principle 

of positive law, as manifested in the case law on direct effect, seems accurately grasped by our 

theory of normative impact.37 

 

Part III 

The chapters of Part III of this dissertation have focused on different notions of morality and 

pluralism in jurisprudence, with particular emphasis to the EU citizenship case law. Together, 

these chapters emphasise the moral importance of pluralism in constitutional adjudication: 

pluralism in moral and legal reasoning is more likely to result in morally justified outcomes. 

This type of substantive pluralism should not be mistaken for the type of analytical pluralism 

which is precisely absent in the functioning and self-understanding of legal systems. Even 

though legal systems are self-referential and anti-pluralistic in their formal operation, the 

sources of moral content, which each legal system adopts in the processes of legal 

interpretation, are usually profoundly pluralistic.  

Chapter 6 showed how attempts to reduce the moral informants of constitutional 

adjudication to monolithic and self-standing ideal-types is most likely a dead end.38 This should 

be unsurprising if one believes – as I do – that morality itself is pluralistic in the sense that no 

source of moral belief can claim to exhaustive of moral fact. Individuals, groups and entire 

societies can have very different and yet equally legitimate ethical commitments.39 Notions 

such as ‘constitutional identity’, ‘common sentiment’ and ‘universal reason’ (and one may add 

many more potential candidates) surely are ‘suppliers’ of moral value, but none of them can 

claim a particular metaethical prerogative.  

Notwithstanding the plural nature of metaethics, in relation to both the naturalistic world 

as well as the socially constructed universe of law and legal system morality is autonomous in 
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its own right: it contains its own internal standards of justification and criticism.40 This means 

that legal systems as a whole, as well as judicial judgments in themselves, can and should be 

morally appraisable.41  

The moral virtues of the autonomy and plurality of legal systems are illustrated by 

reference to the derivative nature of EU citizenship in Chapter 7. On the one hand, EU 

citizenship is an autonomous status of the citizens of the Member States. On the other hand, 

the acquisition of that status is an autonomous competence of the Member States. The result is 

a remarkable type of pluralism through its denial. The plurality of roads towards becoming an 

EU citizen are maintained precisely because Member States are unlikely to give up their 

sovereign right to determine who their nationals are.42 This autonomy of the Member States 

thus has a particular moral value towards the individual, in the sense that access to EU 

citizenship is inherently pluralistic.43  

The practical implication of the plural acquisition of EU citizenship – and in particular, its 

moral virtue – is shown by the case of Zhu and Chen. One out of many roads towards EU 

citizenship offered Mrs Chen and her unborn baby a way out of China and its one-child-policy: 

a remarkable interaction between pluralism and autonomy. Further, in its judgment the ECJ 

makes perfectly clear that our ethical opinions about Mrs Chen’s intentions and behaviour is 

irrelevant to the law. Even if we consider Mrs Chen a ‘bad woman’,44 her compliance with 

Irish and EU law is sufficient for Catherine’s acquisition of EU citizenship and her own 

acquisition of a ‘derivative right of residence’. Thus, the Zhu and Chen case shows how 

Kantian legality – even though ordinarily contrasted with morality – has important moral 

virtues in itself. The background story of Zhu and Chen portrays the morality of autonomy and 

pluralism in EU citizenship law at the very micro-level.45 It is the natural corollary of Chapter 

7’s discussion of the very same themes at the abstract macro-level of legal systems as such. 
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Final remarks and the road ahead 

Some final remarks about the underlying premises of many of the chapters of this dissertation, 

in particular those in part I. Legal scholarship, like interpretation as such, ‘follows the law of 

acoustics: “angle of incidence equates angle of reflection”’.46 As there are many more questions 

to be asked, and answers to be given, regarding the autonomy and legality of EU law, as well 

as the dual role of pluralism – limited in legality’s self-understanding, but pervasive in the 

law’s informants – hopefully the chapters of this dissertation have contributed – marginally 

and incrementally at least – to some of the salient aspects of these themes.  

The key premise of all chapters to this dissertation, and Chapters 2 and 3 in particular, is 

that we can learn a lot about the EU legal system by describing it in its own terms. By contrast, 

most scholarship on EU constitutional theory and law has focused on issues such as the 

confederal or federal nature of the European legal architecture, its proper qualification as 

‘international’, ‘supranational’ or ‘federal’ law, and connections between legality, polity and 

moral and political legitimacy. This is where contributions to the philosophy of law in general 

show their explanatory power towards many characteristics of EU law which could otherwise 

remain obscure, such as its comprehensive claim to supremacy, and its normative commitment 

to the autonomy of the EU legal system and its rule of recognition. A strict conception of EU 

law as an autonomous legal system also sheds a different light on more pragmatic questions 

such as the ambit of the free movement provisions – unconcerned with anything like a 

‘regulatory autonomy’ of the Member States – or the limits to the direct effect of directives – 

entirely based on the hermeneutics of EU law’s principle of legality.  

EU law interacts with national law, just as it interacts with morality and other normative 

systems. This does not, however, mean that EU law forces us to develop a theory of law which 

is based on normative hierarchy between legal systems or one-system theories of law which 

stipulate that law and morality are inseparable. The manner in which the EU legal system 

interacts with other normative systems reveals, if anything, the explanatory power of theories 

of law which emphasise law’s self-referentiality and, by implication, its ‘inflated sense of its 

own importance’. The insights of H.L.A. Hart, Joseph Raz, and their followers, provide an 

image of legal systems which is less romantic and less mystical than many non-positivist 
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theories of law as well as recent contributions to legal pluralism and constitutional pluralism. 

However, the demystification of law certainly has its own explanatory virtues. While the EU 

legal system can be, and should be, morally evaluated, understanding its nature and functioning 

requires at least in part a detailed analysis of its self-understanding. EU law does not care 

whether it is a federation, a confederation, supranational, international, or sui generis. In its 

own perception, EU law is a legal system, and that is all that matters.  

Karl Llewellyn’s wise diagnosis of the young William Twining’s obsession in mind, 

‘Hartian paralysis’ is of course no better than ‘Korzybskian paralysis’, and so it should be 

readily acknowledged that the themes of this dissertation can be elucidated from numerous 

other ‘views of the cathedral’ as well.  

Building upon the findings of this dissertation, future research into the role of autonomy, 

legality and pluralism in European law would have to further scrutinise the behaviour of the 

EU legal system and the interactions between the EU legal system and national legal systems, 

but also between the EU legal system and international law and its numerous (partly) self-

constitutionalised legal regimes such as the ECHR and the WTO. Beyond the attempts of Hart 

and others to elucidate the non-contingent nature and functioning of legal systems, this future 

research would also have focus on the sociology of legal systems and legal officials. Various 

perspectives from contemporary legal sociology and sociology in general could complement, 

or even contest, the findings of this dissertation insofar as they are informed by the more 

abstract legal-theoretical literature. Indeed, contemporary legal philosophy has been adapting 

to changes in the contingent characteristics of what we call ‘law’, as expressed for instance by 

the increasing focus on transnational legal theory, relative and overlapping legal authority, and 

constitutionalism beyond the state. A more informed theory of EU law which has explanatory 

power towards the legal phenomena as we perceive them requires all insights which legal 

sociology has to offer, not only with a view to legal systems and the role of the judiciary in 

general but also with a view to the notion of ‘legal reasoning’ as a specific form of practical 

reasoning. 

In addition, future research on the autonomy and legality of EU law as well as the role of 

pluralism (in all of its manifestations) in EU law specifically and the European legal space 

more generally, would have to focus more on the role of interpretation and hermeneutics and 

its relationship to the concept and sociology of law. The lengthy debate on the connection – or 

absence thereof – between conceptions of law such as positivism and non-positivism on the 

one hand, and certain methods of legal interpretation on the other hand, could serve as a viable 

starting point for analysis of, for example, the relationship between the conception of the EU 



legal system and the interpretation and understanding of EU law. However, hermeneutics and 

theories of interpretation (and the ‘internal point of view’ more generally) are likely to have a 

more significant and broader role as well in future research into the nature and functioning of 

European law. The relationships and interconnections between the various (quasi-)autonomous 

legal systems of the European legal space are constantly shaped by the legal officials’ 

understanding of both their position and role in the legal system (i.e. their self-conception) and 

their object of analysis (i.e. the norms of the legal system as such and their source of validity). 

While the constant interpretative interaction between norms from different legal systems (for 

instance in the context of interpretation of national law in light of EU law and the doctrine of 

indirect effect) may lead one to believe that the idea of (autonomous) legal systems is obsolete, 

perhaps a more refined notion of the interactions between legal systems – not only at the level 

of the systems as such but also at the level of individual norms – is needed to improve our 

understanding of the functioning of (concurrent and overlapping) legal systems. 

These two perspectives – the sociology of legal systems, legal officials and legal 

reasoning, and theories of hermeneutics and interpretation – have been only marginally 

included in the chapters of this dissertation indeed. And I readily acknowledge, once more, that 

the theoretical framework which has informed this dissertation has substantial but incomplete 

explanatory power towards the complexity and richness of EU legal system’s behaviour. 

Insofar as one may diagnose this dissertation as suffering from a fair degree of Hartian, Razian 

and Dworkinian paralysis, I would certainly not question this diagnosis. However, the choice 

for the perspective to be taken and the questions to be asked is surely a matter of ‘le bon sens’,47 

to speak with Pierre Duhem once more. It is submitted, therefore, that in view of the nature, 

characteristics, and functioning of EU law, the seminal work of Hart and other jurists of the 

Anglo-American tradition of general jurisprudence has a tremendous amount of good sense. 
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Nederlandse samenvatting 
 

Deze dissertatie bestaat uit zeven zelfstandige artikelen over de betekenis en rol van autonomie, 

legaliteit en pluralisme in het Europees recht, in het bijzonder het recht van de Europese Unie 

(EU). De eerste twee hoofdstukken gaan over de grondslagen van het EU-rechtssysteem. 

Hoofdstuk 2 analyseert de doctrine van de voorrang (‘supremacy’) van het EU-recht. De 

ontwikkeling van deze doctrine in de rechtspraak van het Europese Hof van Justitie toont aan 

dat het EU-rechtssysteem de noodzakelijke eigenschappen heeft van een rechtssysteem, zoals 

beschreven door de rechtsfilosoof Joseph Raz. Hoofdstuk 3 richt zich meer algemeen op de 

ontwikkeling van het EU-rechtssysteem aan de hand van H.L.A. Harts rechtstheorie. Dit 

hoofdstuk laat zien hoe de rechtspraak van het Europese Hof over de autonomie, rechtstreekse 

werking en voorrang van EU-recht kan worden begrepen als een normatieve formulering van 

een “rule of recognition”. Hoofdstuk 4 gaat over de interne-marktrechtspraak van het Hof. De 

autonome aard van het EU-recht brengt met zich mee dat de interpretatie en betekenis van de 

interne-marktregels slechts kenbaar is op basis van uitspraken van het Hof, waarin het recht 

alleen ten aanzien van concrete casussen wordt uitgelegd. Hierdoor zijn fundamentele 

doctrinaire vraagstukken over de reikwijdte van de fundamentele vrijheden nog altijd 

onbepaald, en bestaat de rechtspraak in aanzienlijke mate uit “pragmatische” en “case-by-case” 

oordelen. Hoofdstuk 5 betreft de rol van het legaliteitsbeginsel in de rechtspraak over 

rechtstreekse werking van richtlijnen. Dit hoofdstuk introduceert een nieuwe doctrinaire 

theorie om de jurisprudentie van het Hof inzake verticale, omgekeerd verticale en horizontale 

rechtstreekse werking van richtlijnen te verklaren. In tegenstelling tot bestaande theorieën – 

die er niet in zijn geslaagd deze rechtspraak te beschrijven in een consistente theorie – is deze 

theorie congruent met alle bestaande jurisprudentie. Hoofdstukken 6, 7 en 8 focussen op de rol 

van pluralisme en autonomie in de interactie tussen (EU-)recht en moraliteit. Hoofdstuk 6 

bespreekt een recent verschenen monografie over het gebruik van morele argumenten in 

rechterlijke interpretatie. Aan de hand van deze monografie wordt geïllustreerd – o.a. aan de 

hand van de rechtspraak over het EU-burgerschap – hoe het gebruik van morele argumenten 

door rechterlijke instanties een inherent pluralistische metaethiek veronderstelt. Hoofdstuk 7 

illustreert de relatie tussen recht, pluralisme en moraliteit aan de hand van de acquisitie van het 

EU-burgerschap. Doordat de bevoegdheid om te bepalen wie een burger van een lidstaat van 

de EU is – en derhalve eveneens EU-burger – een autonome bevoegdheid is van de lidstaten, 

is er een groot scala aan mogelijkheden om het EU-burgerschap te verkrijgen. De onbereidheid 



van lidstaten om hun soevereine, autonome rechten in dit verband af te staan aan de EU 

impliceert dat de acquisitie van het EU-burgerschap per definitie pluralistisch zal blijven. Dit 

pluralisme heeft, zo betoogt hoofdstuk 7, morele waarde. Hoofdstuk 8 illustreert deze morele 

waarde van de pluralistische acquisitie van het EU-burgerschap aan de hand van een 

contextuele analyse van de Zhu en Chen-zaak. Een reconstructie van de achtergrond van dit 

belangrijke arrest van het Europese Hof, op basis van interviews met alle betrokken advocaten 

en de nationale verwijzende rechter, toont aan hoe een van de mogelijkheden om het EU-

burgerschap te verwerven tot rechtvaardigheid heeft geleid in de individuele situatie van 

mevrouw Chen en haar dochter Catherine. Het laatste, concluderende hoofdstuk brengt de 

voorgaande hoofdstukken nogmaals met elkaar in verband, en besluit met enkele afsluitende 

opmerkingen over de inzichten die met name de rechtsfilosofie en –theorie kan opleveren voor 

de studie van het Europees recht en het functioneren van het EU-rechtssysteem. 
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