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CHAPTER ONE 

 

Introduction 

1. What are Human Rights and Their Protection Systems? Why 
are They Important? 

The concept of human rights is basically recognized to mean that every human 
being—man or woman, adult or child, rich or poor, healthy or sick, educated or 
not— is a right-holder.1 However, the definition of human rights as identified by 
people on the street, human rights activists, government officials, and regional and 
international organizations may be different.2 Scholarly, the common definition of 
human rights was said to be popularized by Jack Donnelly.3 Donnelly construes 
a right as an entitlement and formulates human rights as “literally the rights that 
one has simply because one is a human being.” He ascribes three other special 
features to human rights. First, human rights are equal rights because one is either 
a human being or not a human being. Those which are human beings have the same 
rights as any other human being. Second, human rights are inalienable rights. In 
the words of Tremblay et. al, who also subscribe to Donnelly’s definition of human 
rights, the inalienability of human rights means that “although they may be violated, 
a person’s rights cannot be surrendered or erased ”.4 Third, human rights are 
universal rights, meaning that all humans across the globe hold human rights. To 
further the construction of rights as an entitlement, human rights may be accordingly 
defined as internationally guaranteed legal entitlements of an individual vis-a vis

1  Brian Orend, Human Rights: Concept and Context (Mississauga: Broadview Press, 2002), p. 15. 
2  Andrew Clapham, Human Rights : A Very Short Introduction (Oxford: Oxford University 
Press, 2007), p. 19.
3  Gordon Di Giacomo, Human Rights: Current Issues and Controversies (Toronto: University 
of Toronto Press, 2016), p. xix.  See also, Jack Donnelly, Universal Human Rights in Theory and 
Practice, (Ithaca, New York: Cornell University Press, (3 ed.), 2013), p 7.
4  Reeta Tremblay, James Kelly, Michael Lipson, & Jean Francois Mayer, Understanding 
Human Rights: Origins, Currents, and Critiques (Toronto: Nelson, 2008), p. 3. 
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the state, which serve to protect fundamental characteristics of rights and his or her 
dignity in peacetime and in times of armed conflict.5

 Human rights have visibly gained importance after the Second World War 
with the Universal Declaration of Human Rights (UDHR), solemnly proclaimed 
by the United Nations General Assembly on 10 December 1948.6 Article 1 of the 
UDHR states a common standard of human rights whereby all human beings are 
born free and equal in dignity and rights.7 Also, Article 2 of the UDHR confirms 
that everyone is entitled to all the rights and freedoms set forth in this Declaration, 
without distinction of any kind, such as race, colour, sex, language, religion, political 
or other opinion, national or social origin, property, birth or other status.8  
 After the post-war revolution, human rights protection has emerged 
and been accepted in international, regional, and national levels. As the UDHR 
was not adopted as a legally binding instrument, the UN started to gradually 
translate the content of the UDHR into binding treaty law. International human 
rights conventions were increasingly adopted, such as the Convention on the 
Prevention and Punishment of the Crime of Genocide 1948, the International 
Covenant on Economic, Social and Cultural Rights (ICESCR) 1966, the Convention 
against Torture and Other Cruel, Inhumane or Degrading Treatment or Punishment 
(CAT) 1984, and the International Convention on the Elimination of All Forms of 
Racial Discrimination (ICERD) 1995.
 The protection of human rights is generally recognized to be a fundamental 
aim of modern international law. After the Second World War, almost every 
regional and international organization has adopted human rights norms, and 
responded to human rights violations by opening avenues of redress for individuals 
whose rights have been violated without remedy in domestic law.9 The Council of 
Europe started improving its human rights system by adopting the European Convention 

5 Walter Kälin and Jörg Künzli, The Law of International Human Rights Protection (Oxford:  
Oxford University Press 2009), p. 32.
6 Rhona K. M. Smith, International Human Rights Law (Oxford: Oxford University Press, 
(8 ed.), 2018), p. 23.
7 The Universal Declaration of Human Rights 1948, article 1.
8 Ibid, article 2.
9 Dinah Shelton, Remedies in International Human Rights Law (Oxford: Oxford University 
Press, 2000), p. 1.

on Human Rights as early as 1950. The Americas developed its human rights 
system in response to massive violations caused by dictatorships in member states 
by adopting the Inter-American Convention on Human Rights in 1969.10 At the 
national level, the idea of establishing national human rights institutions was first 
conceived in 1946, and accordingly accepted in the Paris Principles adopted by the 
UN General Assembly in 1991.11 
 Human rights require effective protection systems. The protection system 
of human rights come in the forms of institutions and procedures which serve to 
monitor and address violations of human rights. Human rights protection systems 
serve four main crucial functions.12  First, human rights protection systems stop 
ongoing human rights violations by ensuring that action to do so is taken. Second, 
if violations cannot be stopped or if because of their nature they occur before 
intervention can be made, human rights protection systems help remedy such 
violations by ensuring reparations are made to the victims. Third, with respect to 
the violators, human rights protection systems allow them to be punished by 
creating obligations to prosecute the violators under binging law. Fourth, in addition 
to stopping human rights violations which are ongoing or addressing human rights 
which have occurred, human rights protection systems prevent new violations by 
ensuring that states are aware of their obligations to respect, protect and fulfil 
human rights.
 The responsibility for implementing and enforcing human rights lies primarily 
with states as they are the first bearers of human rights obligations and are able to take 
necessary measures within their own territory. Human rights protection systems 
impose a set of binding obligations on states to “respect”, “ensure”, “secure”, and 
“prevent” rights of people.13  However, not all states acknowledge being subject to 
the international human rights norms or treaties. Moreover, UN treaty-monitoring 
bodies appear to operate in a quasi-judicial manner, albeit their decisions might not  

10 Ariel Dulitzky, ‘The Inter-American Human Rights System Fifty Years Later: Time for 
Changes’, Quebec Journal of International Law (Special Edition) (2011) 129.
11 See https://nhri.ohchr.org/EN/AboutUs/Pages/HistoryNHRIs.aspx.
12 Walter Kälin and Jörg Künzli, (n. 5), p. 183-184.
13 Christian Tomuschat, Human Rights : Between Idealism and Realism (Oxford: Oxford 
University Press, (2 ed.), 2008), p. 122-123.
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be legally binding.14  Also, if we consider the domestic level, some violating states 
can control their national human rights institutions or commissions. Thus, protection 
against unlawful act of states is needed because international and national processes 
are perhaps insufficient, and those processes are not judicialized to the extent of the 
regional levels which can cause more impact, pressuring states into compliance.

2. Human Rights Violations and the Human Rights Protection 
System in ASEAN: Why is an Effective Regional Human Rights 
Protection System Important and Demanded?

International and national human rights protection systems do not always seem to 
be sufficient to monitor human rights and deal with violations. A main argument of 
this thesis defends the superiority of regional mechanisms over international and 
national mechanisms. This part provides an introduction on human rights in ASEAN. 
It first highlights examples of existing human rights violations in each ASAEN 
member state to illustrate the nature of human rights violations most commonly 
suffered in this region. Second, it provides an overview of the regional human 
rights protection system in ASEAN to determine what kinds of tools it has to deal 
with human rights violations in the region. Then, it discusses the human rights 
protection systems in other regions to ascertain how other regions deal with human 
rights violations in comparison with ASEAN. Finally, the literature on the performance 
of the ASEAN human rights system and the impediments to the development 
of the ASEAN human rights system will be discussed. This will show whether 
there are missing points which allow this research to make new contributions to.

 2.1 Recent Human Rights Violations in ASEAN Member States 

Human rights violations which have been occurring in ASEAN member 
states illustrated here will provide a context for why it is pertinent to embark 
on development of a regional human rights protection system in ASEAN, and 
to think about establishing a regional human rights court. The first situation 
exemplified here pertains to the alleged extrajudicial killings of drug dealers 

14 Rhona K. M. Smith, (n. 6), p. 156.

in the Philippines. After taking office as president of the Philippines on 30 
June 2016, Rodrigo Duterte declared a governmental campaign against 
illegal drugs which has publicly endorsed the extrajudicial killing of 
suspected drug dealers and drug users.15  Duterte has ignored calls for 
justice over the killing cases, and also said the killings show the success of 
his War on Drugs and urged police to continue implementing the policy.16 
 From 1 July 2016 to 30 September 2018, the Philippine Drug 
Enforcement Agency (PDEA) declared that 4,948 suspected drug users and 
dealers died during police operations.17  Also, the Philippine National Police 
(PNP) have recorded 23,518 Homicide Cases Under Investigation (HCUI), 
which means that approximately 33 people are killed in a day on average.18  
Duterte vows to continue the anti-drugs campaign for the duration of his 
presidency which will end in 2022.19  He publicly stated that he will protect 
police officers and agents carrying out the “drug war” from prosecution, 
and saying “it will be as relentless and chilling as on the day it began.”20

 The second situation pertains to the deterioration of human rights in 
Thailand. In May 2014, a military coup took control of the government, and 
subsequently and increasingly clamped down on political dissent. The junta 
declared the National Council for Peace and Order (NCPO), and also a rubber-
stamp National Legislative Assembly, overwhelmingly comprising junta 
supporters.21  In 2014, 476 anti-government activists have been arbitrarily arrested 
under the government’s orders.22  In 2018, at least 130 pro-democracy activists 

15 Human Rights Watch. 2017. ‘Word Report 2017, Philippines: Events of 2016’. Retrieved 15 
January 2020, https://www.hrw.org/world-report/2017/country-chapters/philippines.
16 Ibid.
17 Human Rights Watch. 2019. ‘Word Report 2019, Philippines: Events of 2018’. Retrieved 15 
January 2020, https://www.hrw.org/world-report/2019/country-chapters/philippines.
18 Rambo Talabong, 2018. ‘At least 33 killed daily in the Philippines since Duterte assumed 
office’ Rappler, 17 December. Retrieved 15 January 2020, https://www.rappler.com/newsbreak/
in-depth/204949-pnp-number-deaths-daily-duterte-administration.
19 Human Rights Watch, (n.17).
20 Ibid.
21 Human Rights Watch. 2015. ‘World Report 2015, Thailand: Events of 2014’. Retrieved 15 
January 2020, https://www.hrw.org/world-report/2015/country-chapters/thailand.
22 ILaw. 2014. ‘Private property trespass report: arrest-search-interrogate-threaten-seize’, 13 
August. Retrieved 15 January 2020, https://ilaw.or.th/node/3207.
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in Bangkok and other provinces faced illegal assembly charges—and in some 
cases, sedition—for peacefully demanding the junta’s promised election to be held 
without further delay.23 
 The junta continued to prosecute its critics under the Computer-Related 
Crime Act (CCA) under which at least 92 people have been charged since the 2014 
coup.24  Media outlets have faced punishment and closure because of the publication 
of information which is critical of the military government’s actions, and some 
have been routinely enforced censorship, and threatened due to raising issues 
considered to be sensitive to national security.25  Under NCPO Orders, military 
authorities can secretly detain people for a wide range of offenses and hold them 
for up to seven days without charge, access to lawyers, or any safeguards against 
mistreatment.26  The military government ignored requests to disclose information 
involved with activists held in military detention and summarily dismissed all 
allegations that soldiers had tortured or mistreated detainees.27 
 Apart from the Philippines and Thailand which are two countries that will 
serve as case studies in this thesis, other ASEAN member states have also faced 
human rights violations whereby the authorities are the alleged perpetrators. In 
Myanmar, the most severe human rights violations relate to the persecution of the 
Rohingya people. The women, girls, boys and men in this ethnic minority have 
faced decades of systematic discrimination, statelessness and targeted violence in 
the State of Rakhine. According to the 2019 Human Rights Watch world report, 
more than 730,000 Rohingya have fled to neighboring Bangladesh since the 
military campaign of ethnic cleansing began in August 2017.28  There is general 
agreement that the campaign arises from an ethnic conflict and gave rise to grave 
crimes against civilians by the Myanmar government.

23 Human Rights Watch. 2019. ‘World Report 2019, Thailand: Events of 2018’. Retrieved 15 
January 2020, https://www.hrw.org/world-report/2019/country-chapters/thailand.
24 Ibid.
25 Spring News Online. 2019. ‘Breaking News : Voice TV 15 days of black screen likely, NBTC 
suspends broadcasting for criticizing Palung Pracharat’s nomination of the junta “Loong Too” for 
PM’, 12 February. Retrieved 15 January 2020, https://www.springnews.co.th/news/440880.
26 The National Council for Peace and Order 3/2015 and 13/2016.
27 Human Rights Watch, (n. 23).
28 Human Rights Watch. 2019. ‘World Report 2019, Myanmar: Events of 2018’. Retrieved 15 
January 2020, https://www.hrw.org/world-report/2019/country-chapters/burma.

 Indonesia has mainly faced human rights issues involving religious and 
gender minorities who are continuously harassed such as by criminalization of 
same-sex sexual activities at the local level and violence against lesbian, gay, 
bisexual, transgender, and intersex (LGBTI) persons.29  Authorities continue 
to arrest, prosecute, and imprison people under blasphemy law, and other 
complaints include allegations of torture by police and arbitrary detention by 
the government.30 
 Freedom of expression and assembly issues mostly remain a concern in 
Malaysia.31  In May 2018, Malaysian authorities regularly prosecuted individuals 
who held peaceful assemblies without giving notice or participated in street 
protests.32  On the issue of religious rights, about 50 Shia, including children, 
were arrested in Kelantan for practicing their religion in September 2018.33  The 
Communist Party of Vietnam took over power as government, and punished 
people who criticized or challenged its rule. In 2018, Vietnam put on trial at least 
12 people for conducting propaganda against the state.34  Also, in the same year 
in April, Communist Party-controlled courts severely sentenced five members of 
a group that called itself the Brotherhood for Democracy to between seven and 
13 years in prison, on charges of threatening the Communist Party of Vietnam’s 
monopoly powers.35  
 Prime Minister Hun Sen and his Cambodian People’s Party (CPP) have 
governed Cambodia since 1985. Human rights issues have been a concern for three 
decades under his regime. Even though the latest national election was recently 
held in July 2018, it was vitally flawed because Cambodians were denied their 

29 Human Rights Watch. 2019. ‘World Report 2019, Indonesia: Events of 2018’. Retrieved 15 
January 2020, https://www.hrw.org/world-report/2019/country-chapters/indonesia.
30 United States Department of State. 2018. ‘Indonesia 2018 Human Rights Report’. Retrieved 
15 January 2020, https://www.state.gov/wp-content/uploads/2019/03/INDONESIA-2018.pdf.
31 SUARAM. 2018. ‘Malaysia Human Rights Report 2018’, Retrieved 15 January 2020, 
https://www.suaram.net/.
32 Human Rights Watch. 2019. ‘World Report 2019, Malaysia: Events of 2018’. Retrieved 15 
January 2020, https://www.hrw.org/world-report/2019/country-chapters/malaysia.
33 Ibid.
34 Human Rights Watch. 2019. ‘World Report 2019, Vietnam: Events of 2018’. Retrieved 15 
January 2020, https://www.hrw.org/world-report/2019/country-chapters/vietnam.
35 Ibid.
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right to liberally choose their representatives.36  Media freedom came under assault 
whereby local independent newspapers or radio and TV channels collapsed, and 
their personnel were sentenced with criminal charges filed for posts to Facebook 
critical of the government.37  In Laos, enforced disappearances of human rights 
activists is a scandalous issue which the government failed to make justice be seen 
to be done. A well-known case concerned Sombath Somphone, a prominent civil 
society member who was abducted in 2012. CCTV cameras captured him being 
stopped by police and driven away.38

 In Singapore, freedoms of peaceful assembly and expression is restricted. 
Activists were prosecuted in 2018 for violating the Public Order Act for organizing 
two peaceful protests, and scandalizing the judiciary for posting on social media 
“Malaysia’s judges are more independent than Singapore’s for cases with political 
implications.”39  Also, in Brunei Darussalam, the smallest country in ASEAN, 
freedom of expression especially pertaining to religion is violated. For example, 
in July 2018, the government charged its employee under Section 4(1)(c) of 
the Sedition Act due to posting content on Facebook deemed “offensive” to the 
Ministry of Religious Affairs.40 
 The above highlights the more prominent cases of human rights violations 
which have occurred and are still ongoing in each ASEAN country. In reality there 
are more cases in which civilian human rights are still violated by governments, 
state leaders, and other authorities who do not fear of any sanctions. Significantly, 
national legal systems do not play sufficient roles to protect people’s rights. 
Existing NHRIs are not able to deal with all cases, particularly those which involve 
state violators. Consequently, the public and victims themselves are not satisfied 
with the national human rights system which should in theory protect their rights, 

36 Human Rights Watch. 2019. ‘World Report 2019, Cambodia: Events of 2018’. Retrieved 15 
January 2020, https://www.hrw.org/world-report/2019/country-chapters/cambodia.
37 Freedom House. 2019, ‘Freedom in the World 2019: Cambodia’. Retrieved 15 January 2020, 
https://freedomhouse.org/report/freedom-world/2019/cambodia.
38 Amnesty International. 2018. ‘Amnesty International Report: Laos 2017/2018’. Retrieved 15 
January 2020, https://www.amnesty.org/en/countries/asia-and-the-pacific/laos/report-laos/.
39 Human Rights Watch. 2019, ‘World Report 2019, Singapore: Events of 2018’. Retrieved 15 
January 2020, https://www.hrw.org/world-report/2019/country-chapters/singapore.
40 Amnesty International. 2018. ‘Amnesty International Report: Brunei Darussalam 
2017/2018’. Retrieved 15 January 2020, https://www.amnesty.org/en/countries/asia-and-the-
pacific/brunei-darussalam/report-brunei-darussalam/.

but has not been able to in reality. This means an effective regional human rights 
institution is really needed to fill this gap and protect rights of the peoples of ASEAN. 

2.2 In Light of such Human Rights Violations, What Human Rights Protection 
System does ASEAN have?

As of 2019, it has been fifty-two years that the Association of Southeast Asian 
Nations (ASEAN) was established on 8 August 1967. This supranational 
organization consists of ten Southeast Asian states whereby Indonesia, the 
Philippines, Singapore, Thailand, and Malaysia are the five founding states. Five 
countries which are Brunei, Vietnam, Laos, Myanmar, and Cambodia then joined 
respectively. The purpose of this integration was mainly to diminish territorial and 
political dispute, promoting regional stability and limiting competition between 
member states.41  Reducing the appeal of internal Communist insurgencies, and 
accelerating economic growth were also cited as purposes of the formation.42  
The main institutional decision making of ASEAN is coordinated by the Annual 
Ministerial Meeting (AMM) of the ASEAN foreign ministers which take place 
annually in each of the ASEAN member states. 
 With respect to human rights protection at the domestic level, it 
has to be mentioned that National Human Rights Institutions (NHRIs) are 
present only in some of the ASEAN member states. These institutions may 
appear under the title NHRI or under another designation depending on the 
respective country. As of 2019, five ASEAN member states — the Philippines, 
Indonesia, Malaysia, Thailand, and Myanmar – have a NHRI which plays an 
indispensable role in promoting and protecting human rights. However, upon 
scholarly assessment of such NHRIs with respect to the implementation of 
the Paris Principles, it was found that there is still room to improve in terms 
of the NHRI’s legal mandates, composition, and independence to make them 
able to more effectively deal with human rights violations.43  For example, the 

41 Shaun Narine, Explaining ASEAN: Regionalism in Southeast Asia (London: Lynne Rienner 
Publishers, 2002), p. 2-4.
42 Ibid.
43 Hugo Stokke, 2007. ‘Taking the Paris Principles to ASIA, A Study of Three Human Rights 
Commissions in Southeast Asia: Indonesia, Malaysia and the Philippines’, CMI Report. Retrieved 
29 November 2019, www.cmi.no/publications/2680-taking-the-paris-principles-to-asia.
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NHRI of Myanmar (Myanmar National Human Rights Commission) was only 
established in 2011, and is weak with respect to its ability to address human 
rights violations in Myanmar.44  Moreover, in reality, all national human rights 
institutions in ASEAN are dependent on governments which play a role as financial 
supporters of the NHRI. It is noted that NHRIs are supposed to be independent 
from the government, but in reality they do not perform and work on their mandates 
against the government or state leaders who are violators.
 At the regional level, the World Conference on Human Rights 1993 held in 
Vienna marked a time when ASEAN member states started to become more active 
on human rights development. Human rights was a topic of discussion at the 1995 
AMM and by virtue of such meeting, the Working Group for an ASEAN Human 
Rights Mechanism whose primary goal is to establish a regional human rights 
body for ASEAN was created.45 The first official proclamation of such endeavor to 
establish a regional human rights institution was Article 14 of the ASEAN Charter 
2007 which stipulates in paragraph 1 that ASEAN shall establish an ASEAN 
human rights body “in conformity with the purposes and principles of the ASEAN 
Charter relating to the promotion and protection of human rights and fundamental 
freedoms.” Article 14(2) of the ASEAN Charter further provides that a document 
called the Terms of Reference, determined by the ASEAN Foreign Ministers 
Meeting, shall govern the operation of the intended ASEAN human rights body.
 As a result of that, ASEAN member states established in 2009 the ASEAN 
Intergovernmental Commission on Human Rights (AICHR), to be an agent to 
promote and protect the rights of people. The AICHR then as a key actor adopted 
another human rights instrument for ASEAN which is the ASEAN Human Rights 
Declaration (AHRD) in 2012. These two instruments comprise the main features 
of the ASEAN human rights system. Nevertheless, the current discussion on 
human rights in ASEAN points to the ineffectiveness of such existing instruments 
whereby they have been criticized for lacking the actual capacity to deal with the 
human rights violations which have occurred in the region for a decade.

44 Niki Esse de Lang, ‘The Establishment and Development of the Myanmar National Human 
Rights Commission and Its Conformity with International Standard’, Asia-Pacific Journal on 
Human Rights and The Law 13(1) (2012) 1-41.
45 See https://www.aseanhrmech.org/.

 It has been clearly established that ASEAN’s human rights protection 
system is still in need of institutional development.46  This thesis points out that 
when international legal treaties such as the Rome Statute, do not bind all ASEAN 
member states due to not signing and ratifying, and also when existing NHRIs 
are insufficient, a regional mechanism is needed. Thus, for ASEAN, this research 
argues that a stronger AICHR or regional human rights court will fill the gap 
of protection mechanism and help to end the mentioned human rights abuses. 
Moreover, judicial-related powers which the AICHR lacks should be available to 
it as in human rights commissions in other regions. The AICHR’s weakness needs 
to be remedied. Because of the absence of an effective regional human rights 
institution like a court as in Europe, America, and Africa, many human rights 
violations in ASEAN member states, especially those committed or sponsored 
by state leaders or governments, have been left unadjudicated. In other words, 
ASEAN member states have not been held accountable by a regional human rights 
court declaring the state to be in violation of its obligation to uphold human rights 
pursuant to human rights law.

2.3 In Comparison with ASEAN, How do Other Regions deal with Human 
Rights Violations?

This section will provide a brief overview of human rights protection systems in 
other regions to ascertain what tools they have to monitor human rights issues, 
and how they deal with human rights violations. Comparative explanations here 
will be very useful for ASEAN whereby advantages of those regional systems 
can be drawn and drawbacks can be learned as a lesson in developing ASEAN’s 
own human rights protection system. For example, an advantage of the European 
system is how the Council of Europe built its human rights protection system so 
quickly, which has been effectively working until the present. An advantage of 
the Inter-American system concerns the significant involvement of civil society 
organizations (CSOs) during the process of establishing the Inter-American Court 

46 Li-Ann Thio, ‘Implementing Human Rights in ASEAN Countries: Promises to keep and 
miles to go before I Sleep’, Yale Hum. Rts. & DEV. L.J., (2) 15-25. Hien Bui, ‘The ASEAN Human 
Rights System: A Critical Analysis’, Asian Journal of Comparative Law, 11(1) (2016) 111-140. 
Hao Duy Phan, A Selective Approach to Establishing a Human Rights Mechanism in Southeast 
Asia (Leiden: Martinus Nijhoff Publishers, 2012).
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of Human Rights. However, since the histories of the European and Inter-American 
systems clearly differ from the history of ASEAN, the possibility for the latter 
to learn lessons from the former could be limited. Also, ASEAN faces various 
problems relating to the different wills of governments of its member states, their 
budgets, and further differences between the individual member states of ASEAN.
 Europe is the first region in the world that created regional human rights 
institutions. The Council of Europe (CoE) produced a major treaty to guarantee 
human rights—the European Convention for the Protection of Human Rights 
and Fundamental Freedoms, also known as the European Convention on Human 
Rights (ECHR), which came into force (in its initial form) in 1953. The CoE then 
accelerated the establishment of its regional human rights institutions. Within six 
years from the Convention’s entry into force, the European human rights system 
came into function with the European Commission on Human Rights established 
in 1954 and the European Court of Human Rights (ECtHR) in 1959. However, the 
Commission became obsolete in 1998 with the restructuring of the Court which 
presently alone deals with cases of human rights violations filed by individuals 
who believe their human rights have been violated, and are unable to be remedied 
by the national legal system.47  
 In the Inter-American system, the Organization of American States (OAS) 
established the Inter-American Commission on Human Rights (the Commission, 
or IACHR) in 1959. Then, OAS adopted the American Convention on Human 
Rights (the American Convention) in 1969 which called for the establishment of 
the Inter-American Court of Human Rights (the Court), which began operating 
in 1979. These two regional human rights institutions are similarly charged 
with protecting human rights, but play different complementary roles. The 
Commission works as the initial step in the admissibility process for human rights 
complaints, receiving petitions, investigating cases, and requesting provisional 
measures before the Court.48   The Court resolves human rights cases, and can 
also issue advisory views on specific questions of law related to human rights. 

47 Janneke Gerards, General Principles of the European Convention on Human Rights 
(Cambridge: Cambridge University Press, 2019) 9-11.
48 Thomas M. Antkowiak, Alejandra Gonza, The American Convention on Human Rights: 
Essential Rights (Oxford: Oxford University Press, 2017) 8-9.

Individuals are not permitted direct access to the Court. They have to first submit 
their complaints to the Commission and go through the procedure for cases before 
the Commission.49 
 With respect to the African system, the Organisation of African Unity 
(OAU) adopted the African Charter on Human and Peoples’ Rights (also known 
as the Banjul Charter) in 1981. This Charter took five years until ratifications 
by an absolute majority of member states of the OAU were achieved, putting 
the Charter into force on 21 October 1986. The African Charter established the 
African Commission on Human and Peoples’ Rights which was inaugurated in 
1987. The Commission ensures protection of human and peoples’ rights through 
its communication procedure, friendly settlement of disputes, state reporting 
(including consideration of NGOs’ shadow reports), urgent appeals and other 
activities of special rapporteurs and working groups and missions.50  Individuals 
and NGOs may approach the Court indirectly, by first submitting a communication 
to the Commission.51  If the Commission concluded the case on its merits, finding 
a violation against a state party to the Charter, it may refer the case to the Court if 
the state fails to comply with the Commission’s findings.52

 It can be seen that in those regions, when rights have been violated, people 
have the possibility to access the justice system by firstly lodging their complaints 
to the system. Then, cases will be investigated and considered, and a solution 
and compensation will be ultimately provided. As a result, regional human rights 
mechanisms can take steps to prevent and stop violations, and then provide 
reparations and determine accountability to make certain that such violations are 
not repeated. Thus, to effectuate human rights protection in ASEAN, a judicial 
body is indispensable for the purposes of investigating, prosecuting, and issuing 
legally binding decisions with respect to human rights violations-- a function 
which the existing institutions are not fully equipped to do.

49 Ibid, 11-13.
50 Center for Human Rights, A Guide to the African Human Rights System: Celebrating 30 
years since the entry into force of the African Charter on Human and Peoples’ Rights 1986 – 2016 
(Pretoria: Pretoria University Law Press (PULP)), 12. See also the African Charter on Human and 
Peoples Rights, Article 45.
51 Ibid.
52 Ibid, 45.
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 The table below illustrates in summary the regional human rights 
instruments of each region namely Europe, the Inter-Americas, Africa and ASEAN 
in terms of the development of the regional human rights system in comparison to 
ASEAN where a regional human rights court is absent.

Table 1: Regional Human Rights Instruments in Each Region of the World

  

2.4 Literature on the Performance of the ASEAN Human Rights System and the 
Impediments to the ASEAN Human Rights System’s Development 

The main scholarly discussion on the performance of the ASEAN human rights 
system comes after the creation of the two human rights mechanisms, the AICHR 
and the AHRD. James Gomez evaluated the AICHR by looking at the outcry over 
the recently adopted Terms of Reference (ToR) of the AICHR. He referred to 
many critics’ attitude pointing to the “toothless” character of this supranational 
organization, and citing the absence of important powers such as the ability to 
carry out investigations for the AICHR.53  Hien Bui highlighted the weakness in 
the mandates given to the AICHR.54  She exemplified the weakness through the 

53 James Gomez, ‘Introduction: Democracy and Human Rights in Southeast Asia’, Journal of 
Current Southeast Asian Affairs 33(3) (2014), 3–17.
54 Hien Bui, ‘The ASEAN human rights system: a critical analysis’ Asian Journal of Comparative 
Law 11 (1) (2016), 111–140.

Region
Regional Human Rights Instruments

Human Rights 
Convention

Human Rights 
Commission Human Rights Court

Europe
The European 

Convention on Human 
Rights (ECHR) 

1953
Abolished in 1998

The European Court of 
Human Rights (ECtHR) 

1959

Inter-
America

The American 
Convention on Human 

Rights 
1969

The Inter-American 
Commission on Human 

Rights (IACHR) 
1959

The Inter-American 
Court of Human Rights 

(IACtHR) 
1979

Africa
The African Charter on 
Human and Peoples’ 

Rights. 
1986

The African 
Commission on Human 

and Peoples’ Rights 
1987

The African Court on 
Human and Peoples’ 

Rights 
2004

ASEAN
Only ‘Declaration’

The ASEAN Human 
Rights Declaration 

2012

The ASEAN 
Intergovernmental on 

Human Rights (AICHR) 
2009

N/A

recent case of human rights violations in Thailand and Myanmar, and argued that 
the AICHR played insufficient roles in the situation of these two countries because 
the AICHR lacks independence from governments and has weak protection 
mandates.55 
 As stipulated in the ToR of the AICHR, this Commission has government-
appointed representatives as opposed to independent experts. James Gomez and 
Robin Ramcharan claimed that the AICHR lacks a protective mandate because 
neither the ASEAN Charter nor the ToR of the AICHR authorizes it to receive 
complaints and investigate allegations of human rights violations.56  The reason 
behind such lack of protective mandate is because the ASEAN member states 
involved in the decision-making process of establishing the AICHR did not want 
the AICHR to be able to legally bind them.57

 On the one hand there is a general agreement on a negative note that the 
current human rights system in ASEAN is not effective. However, on the other 
hand, a number of scholars have remarked on a more positive note about the 
development of the ASEAN human rights system. Gerard Clarke compares the 
development of the ASEAN human rights system with that of other regions. He 
notes that the progress in ASEAN is similar to the progress in other regions in 
terms of having a human rights body which began as a political construct, before 
developing into an authoritative law-making and law-enforcing body.58  Hsien-Li 
Tan takes a similar view, positing that the existing regional human rights instruments 
in ASEAN can progress further such that the AHRD can be transformed into the 
ASEAN Convention on Human Rights, and the ASEAN Court of Human Rights 
will then be established.59  
 Development of the ASEAN human rights system has been slow. 
Scholars have discussed the main factors which have been hindering the 

55 Ibid, 113.
56 James Gomez & Robin Ramcharan, ‘The Protection of Human Rights in Southeast Asia: 
Improving the Effectiveness of Civil Society, Asia-Pacific Journal on Human Rights and the Law 
(2013).
57 Ibid.
58 Gerard Clarke, ‘The Evolving ASEAN Human Rights System: The ASEAN Human Rights 
Declaration of 2012, Northwestern Journal of International Human Rights 11(1) (2012), 25.
59 Hsien-Li Tan, The ASEAN Intergovernmental Commission on Human Rights: 
Institutionalizing Human Rights in Southeast Asia (Cambridge University Press, 2011).



17

1

16

development of the human rights system in this region. The first impediment that 
has been widely discussed is the diversity within ASEAN. Li-ann Thio remarked 
that the lack of a shared historical past and the varied political ideologies, legal 
systems, cultural-religious traditions, and levels of economic development among 
Southeast Asian countries constitute a barrier to developing the human rights 
system as a whole.60 She came to this point by recording the data of human rights 
cases which have been submitted to the National Human Rights Commission in 
each member states. The varied causes of human rights abuses is indicative of the 
diverse religions, cultural, and political background of the countries.61  Southeast 
Asian countries are diverse as regards their size, economic development, ethnicity, 
socio-cultural heritage and history.62

 The view of ASEAN’s political leaders has been cited as the second main 
obstacle in human rights development in this region. Many ASEAN governments 
believe that individual rights must give way to the demands of national security 
and economic growth.63  They believe that duties or responsibilities to the state 
and to other citizens come before the need to respect individual human rights.64  
ASEAN government leaders’ perceptions and attitudes have still been an appealing 
issue of discussion within the topic of human rights development. This is reflected 
in official documents such as the Joint Communiqués of the ASEAN Foreign 
Ministers’ Meeting (AMM). 
 For example, the Joint Communiqué of the 25th AMM in 1992 states: 
‘Basic human rights, while universal in character, are governed by the distinct 
culture and history of, and socio-economic conditions in each country, and 
that their expression and application in the national context are within the 
competence and responsibility of each country’.65 This research has observed 

60 Li-ann Thio, ‘Implementing Human Rights in ASEAN Countries: “Promises to keep and 
miles to go before I sleep”’, Yale Human Rights and Development Journal 2 (1) (1999).
61 Ibid, 12.
62 Ibid.
63 Sriprapha Petcharamesree, ‘The ASEAN Human Rights Architecture: Its Development and 
Challenges’, The Equal Rights Review 11 (2013), 56.
64 Ibid.
65 See https://asean.org/?static_post=joint-communique-25th-asean-ministerial-meeting-
manila-philippines-21-22-july-1992, para 18.

that from 1992 to the present, this political view still prevails.66  In the last ten 
years of the Joint Communiqué of the AMM, there has been neither a discussion 
on the strengthening of the existing institutions such as the AICHR, nor one on 
the establishment of a new regional human rights institution. Thus, this means 
that if the political wills of the ASEAN governments are not concerned about 
human rights institution development, this issue might not reach the agendas 
of ASEAN.
 The final main hindrance is the existence of a non-interference policy. 
Sriprapha, through the observance of the main ASEAN documents, found that 
the development of human rights in this region is based on at least two pillars: 
the written norms of non-interference and the principle of consensus.67  The 
documents she had studied include the 1976 Treaty of Amity and Cooperation 
in Southeast Asia and the ASEAN Charter. As an example, she mentioned that 
article 2, paragraph 2 of the ASEAN Charter in which the principle was stipulated, 
emphasizes: respect for the independence, sovereignty, equality, territorial 
integrity and national identity of all ASEAN member states; non-interference in 
their national affairs; and respect for the right of every member state to lead its 
national existence free from external interference, subversion and coercion.68 
 ASEAN’s golden rule of non-interference has been a strict tradition to 
avoid that the member states criticize each other’s internal affairs, particularly 
those directly related to the issue of human rights.69  The non-interference 
principle is even mentioned in Article 2.1(b) of the ToR of AICHR. The latter 
detail confirms that this principle is the main concern of ASEAN member states 
which they would like to prioritize over the human rights agenda. Arbubakar 
added that ASEAN’s fundamental principles of non-intervention are one of the 

66 Hao Duy Phan, ‘Institutions for the Protection of Human Rights in Southeast Asia: A Survey 
Report’, Contemporary Southeast Asia 31(3) (2009), 468–501; Vitit Muntarbhorn, Unity in 
Connectivity? Evolving Human Rights Mechanisms in the ASEAN Region (Leiden: Martinus 
Nijhoff Publisher, 2013), p. 200
67 Sriprapha Petcharamesree, (n 64).
68 Ibid, 55.
69 Pavin Chachavalpongpun, 2018. ‘Is Promoting Human Rights in ASEAN an Impossible Task? 
Developments in the region suggest that the goal remains far from becoming a reality anytime 
soon’, the Diplomat, 19 January. Retrieved 15 January 2020, https://thediplomat.com/2018/01/
is-promoting-human-rights-in-asean-an-impossible-task/.
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impediments to an effective functioning of the AICHR.70  This situation created 
difficulties in reaching agreements on improving the AICHR itself to have more 
effective mandates in dealing with human rights violations.71

3. Research Questions and Thesis Outline

 Bearing in mind the previous background, the overarching research 
question of this thesis is: 

• How can ASEAN develop an effective human rights protection 
system, especially a regional human rights court to deal with human 
rights violations?

 To answer the main research question, this thesis is divided into four 
chapters, which arose from interdisciplinary research on the crossroad between 
law and political science. Each chapter constitutes a step which investigates 
and explains the legal and policy aspects involved with the development of the 
human rights protection system in ASEAN. The overarching research question is 
examined in four sub-questions addressed in chapters 2, 3, 4 and 5 as follows: 

i) Chapter 2: To what extent does the law provide protective capacity 
to the Philippines and Thai NHRIs in dealing with human rights 
violations? How have the governments of the Philippines and 
Thailand impacted the performances of their NHRIs in carrying 
out human rights protection work?  

This chapter comparatively analyses the human rights protection system at the 
national level in the Philippines and Thailand as exemplifying case studies. It focuses 
on the NHRIs of the two countries—the Commission on Human Rights of the 
Republic of the Philippines (CHRP), and the National Human Rights Commission 
of Thailand (NHRCT), to comparatively study their legal mandates as provided by 
relevant laws. Also, this chapter identifies limits to the performances of the NHRIs 
caused by the governments and state leaders of both countries. This chapter begins 

70 Abubakar Eby Hara, ‘The struggle to uphold a regional human rights regime: the winding 
role of ASEAN Intergovernmental Commission on Human Rights (AICHR)’, Revista Brasileira 
de Política Internacional 12(1) (2019).
71 Ibid.

with a comparative discussion of the legal mandates of the CHRP and NHRCT 
by analyzing the following protective mandates: (1) to receive complaints, (2) to 
make complaints to an inquiry officer, (3) to investigate, (4) to protect witnesses, 
(5) to prosecute, (6) to make recommendations and suggest remedial measures, (7) 
to visit detention facilities, and (8) to provide financial aid. 
 Then, it focuses on the limits to the performances of both NHRIs in terms 
of how the governments of the Philippines and Thailand have impacted the actual 
exercise of their NHRI’s protective mandates. This part tries to illustrate that the 
performance of mandates of both NHRIs is still hindered by their governments 
whose policy and political wills are not pro-human rights. The purpose of this 
chapter is to illustrate how sufficient NHRIs are to protect and deal with human 
rights violations, and how such NHRIs perform their mandates if they face with a 
powerful perpetrator like governments or state leaders. Also, it paves the way to 
make a coherent argument with other chapters pointing out that domestic human 
rights protection systems are weak, and that member states of ASEAN should 
move forward to develop an effective regional human rights protection system and 
an institution like a regional human rights court.

ii) Chapter 3:  How did ASEAN demand the creation of a regional 
human rights institution as an agent to deal with human rights issues? 
How has the AICHR expanded their role over time to significantly 
contribute to the improvement of human rights in Southeast Asia? 

This chapter looks back to the beginning period of the establishment of a regional 
human rights institution in ASEAN. It points out why ASEAN needed to establish 
a regional human rights body which is the AICHR, and how it was designed. In 
this chapter, the principal-agent theory takes center stage and is illustrated to show 
the linkage of state members and regional human rights institutions. The principle-
agent theory is applied to make an argument that ASEAN as principal actually 
raised awareness on establishing a regional human rights institution as an agent to 
deal with human rights issues. Although, the development of the AICHR seems 
not sufficient to deal with human rights violations because this institution lacks 
powerful mandates and protective functions. 
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 However, the AICHR’s establishment shows a huge improvement in terms 
of human rights in this region which proves that member states cooperated to set 
up their regional human rights body. The creation of the AICHR demonstrates 
that a regional human rights institution was highly imperative. This point can 
be a paradigm for the future development towards a next regional human rights 
institution which will have more protective mandates. Additionally, this chapter 
shows more about the AICHR itself as to what it has conducted after having been 
established. In particular, it looks at why the AICHR is important and how this 
institution as a delegate of human rights of ASEAN has expanded its role and 
power over time beyond the strict principle-agent model in order to improve human 
rights issues, especially in terms of a more protective function which, however, 
has also been its weakness. The chapter shows that the AICHR is slowly trying 
to act further than its mandates beyond a strict principal-agent relationship with 
the signatory states. Here, it can be argued that future improvements towards the 
establishment of a regional human rights court in ASEAN could be achieved if the 
AICHR strengthens itself, and works independently to pressure ASEAN member 
states to realise the idea of establishing a court.

iii) Chapter 4: How could Civil Society Organizations (CSOs) play a 
role to help end human rights violations if the existing regional 
human rights institution— in this case the AICHR— does not have 
powerful mandates to deal with human rights violations? What are 
the results of such CSO performances?

This chapter aims to illustrate the roles of civil society organizations (CSOs) in 
terms of ending human rights violations occurring in ASEAN member states. As 
chapter 2 and 3 show that NHRIs (national level) and the AICHR (regional level) do 
lack of protective function, and are weak in dealing with human rights violations, 
this chapter argues that CSOs can be a key actor to help mitigate human rights 
abuses caused by governments and/or state leaders because CSOs are independent 
organizations, and do not rely on states. In this chapter, the concept of human 
rights norm diffusion is illustrated to ascertain how CSOs work to end the case 
of extrajudicial killing of drug dealers and users in the Philippines in President 
Duterte’s regime. 

 The chapter applies the boomerang model of Margaret E. Keck and Kathryn 
Sikkink to the extra judicial killing cases which show that CSOs work as a key 
dynamic of the boomerang model to diffuse information and reach international 
organizations which have protective powers to put pressure back to the violating 
state— the Philippines— to stop the extrajudicial killing. In particular, this chapter 
shows that when an existing regional human rights institution — in this case the 
AICHR— is complacent and unable to stop the human rights violation and protect 
victims, CSOs find other regional and international allies, in this case bypassing 
the role of the AICHR. Through the Philippine case study, the chapter shows how 
CSOs reached the United Nations Office on Drugs and Crime (UNODC) and 
the International Narcotics Control Board (INCB) to put pressure on President 
Duterte, and reached the International Criminal Court (ICC) which finally opened 
a preliminary examination on such human rights violations in the Philippines, 
testifying to the result of the boomerang model.

iv) Chapter 5: How have CSOs been mobilizing to strengthen the 
regional human rights protection, and establishing a regional 
human rights court? What has the AICHR been doing to strengthen 
human rights protection in the region, especially its legal mandates, 
and eventually to establish an effective legally binding human rights 
institution— a court in ASEAN?

This chapter is the final analysis part before the thesis comes to a conclusion. It 
contributes a new way to implement the idea of establishing a regional human 
rights court in ASEAN. This chapter focuses on how the court can be built if 
ASEAN member states do not pursue such task in a timely manner. The argument 
of this chapter is to resort to the mobilization of CSOs in trying to build a regional 
human rights court when member states have not shown a keen interest in so 
doing. An argument here is also that establishing a regional human rights court in 
ASEAN seems to be a sensitive step because member states who can be considered 
violators of human rights of their citizens are very reluctant to accept this idea 
because a court might take action which adversely affects the state. 
 Two examples, one from the European and one from the Inter-American 
human rights system are illustrated in the literature review in this chapter on how 
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keenly such systems were created, and how CSOs were involved during those 
processes, especially in the Inter-American system. This can be applied for 
ASEAN, a region in which CSOs are very active, have pressured member states 
in various ways, and have engaged with the AICHR to the greatest extent possible 
to realize the idea of establishing a court. This chapter also demonstrates that the 
AICHR has been moving forward step by step to strengthen itself, as evidenced by 
vital performances of some AICHR representatives. Their interaction with CSOs 
have revealed an attitude that the protection system and a more effective human 
rights institution such as a court are needed to deal with urgent human rights 
violations in Southeast Asian countries.

4. Aims and Contribution of the Research

As mentioned in the previous sections, there is a weakness in the ASEAN human 
rights protection system, especially with respect to the lack of judicial powers to 
deal with human rights violations. Existing instruments like the AICHR and AHRD 
are in need of development. It has also been suggested that a regional human rights 
court for ASEAN be established.72  However, it remains unclear how ASEAN itself, 
or stakeholders, can develop ASEAN’s human rights system and establish a more 
effective human rights mechanism, such as the suggested ASEAN human rights 
court. Unclarity also persists as to which specific actors can undertake that role and 
what kind of contribution can they make towards achieving the aforementioned goal.
 In addition to contributing to the discussion on ASEAN’s need to improve 
its regional human rights system, this thesis submits that the major weaknesses of 
the existing instruments are their lack of legal binding force, and the lack of power 
to investigate and enforce upon human rights violators. Making a case for ASEAN 
to accelerate the establishment of a more effective regional human rights institution 
to remedy the absent functions of existing instruments, the aim and contribution of 
this research is to support that in order to both promote and provide human rights 
protection, certain institutions should be created and society mobilized. 

72 Hao Duy Phan, A Selective Approach to Establishing a Human Rights Mechanism in Southeast 
Asia: The Case for a Southeast Asian Court of Human Rights (Leiden: Nijhoff Publishers, 2012), 
101.

 Existing NHRIs should work independently from governments. Countries 
without an NHRI should then establish their own respective NHRIs. Importantly, existing 
regional institutions such as the AICHR should be strengthened, and the role of society 
in human rights norm diffusion emphasized. This thesis supports the role of civil society 
organizations (CSOs) in pressing governments and mobilizing society to expand the 
powers of regional institutions and possibly create a court of human rights in ASEAN.
 The efforts and co-operation of CSOs which work together with the AICHR, 
NHRIs, and external organizations, as well as the human rights related projects in 
which they mobilize, will be the social significant interest in order to ascertain how 
their future work could contribute to the improvement of the ASEAN human rights 
protection system, and how the NRHIs, AICHR, norm diffusion, and the proposals 
to establish a regional court fit together to suggest that a stronger institutional 
protection for human rights is being built in ASEAN. This provides the themes of 
the whole dissertation, the importance of increased institutionalization of human 
rights in ASEAN for the protection of people, at the national and regional levels, 
with civil society mobilization pressing institutional and society through norm 
diffusion for expanded regional human rights enforcement.

5. An Interdisciplinary Approach and Methodological 
Considerations

In addition to substantive investigations, this thesis uses hybrid methodologies 
conducted as an interdisciplinary research within two academic disciplines 
namely law and political science. The main focus of this work is primarily on 
the development of regional human rights system in particular in an institutional 
approach. Thus, it is inevitable to study literature, theory, and practical matters of 
both legal and political fields. These two insights will support each other to help 
find answers to the research questions, and guide the future academics, lawyers, 
and policy makers to make future relevant steps. Having the law in books is 
definitely not sufficient to improve human rights systems particularly in ASEAN, 
strengthening policy matters in parallel is also very significant.
 Inevitably, this thesis will be using a mixed methodology of legal and 
political science styles. It relies on analyses of legal documents and also utilizes 
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interviewee insights and opinions as support. However, each chapter has different 
targets of data and information which reflects the different focuses as follows:
 Chapter two focuses on NHRIs of the Philippines and Thailand as case 
studies. It combines the analysis of legal and policy documents with empirical 
insights. Analyzing legal mandates and performance reports of the Philippine and 
Thai NHRIs is the core methodology of this chapter. Annual reports from CSOs, 
such as the ANNI Report on Performance and Establishment of National Human 
Rights Institutions in Asia, are included. Additionally, another chief method are 
personal interviews and discussions with the Chairperson and staff of NHRIs of 
the Philippines and Thailand.
 Chapter three is primarily based on the theoretical context of the Principal-
Agent theory and institutionalism theory. It uses these two theories by mapping out 
the relationship between a state or region and the institution which it has built to 
help it overcome their regional concerns, and also offers a clear understanding why 
institutional development is highly significant particularly for human rights issues 
in ASEAN. Also, this chapter uses primary sources such as the joint communique 
of the AMM since 1993 until 2009 (the year that the AICHR was established). 
 Chapters four and five focus on mobilizations of CSOs with respect to 
different performances— diminishing human rights violations, and strengthening 
human rights institutions. In particular, the research in chapter four is conducted 
by analyzing statements organized by CSOs to determine what strategies they used 
to pressure President Duterte and his government to stop the alleged extrajudicial 
killings. It adopts a legal analysis in connection with the extrajudicial killing by 
analyzing the Rome Statute of the International Criminal Court (ICC), and also 
relies on the political science theory called the ‘boomerang model’. 
 Finally, chapter five pays attention to the roles of CSOs in strengthening 
regional human rights institutions in ASEAN. The research in this chapter is mostly 
based on collecting contemporary data and information over the period of 2017-
2019. As this chapter focuses more on political science, empirical data has been 
collected from fieldwork by interviewing ten CSO directors across the region, and 
also former and recent AICHR representatives. The author also attended some 
official AICHR conferences and organized group discussions with CSOs. 

National Human Rights Institutions (NHRIs) in ASEAN:
A Comparative Analysis of the Protection Capacity and Impacts

on Performances of NHRIs in the Philippines and Thailand
 

 Abstract
This paper analyses and compares the protection capacity of National Human 
Rights Institutions (NHRIs) in the Philippines and Thailand, as well as the 
impact of governmental action on their performances. Here, protection capacity 
means the extent to which the law authorizes the NHRIs to carry out protective 
functions in dealing with human rights violations. This comparison evidences 
that the Philippines’ NHRI has greater protection capacity and much more stable 
mandates than the Thai NHRI. Moreover, although the two NHRIs share the same 
core mandates to receive complaints of human rights violations, to investigate 
them, recommendation of remedial measures to the concerned parties, and referral 
to legal channels, the ways in which these mandates are carried out in the two 
countries differ. Also the legal and political means by which the governments of 
both countries have impacted the NHRIs’ performances, differ considerably. 

 Keywords
ASEAN, South-East Asia, human rights, National Human Rights Institutions 
(NHRIs), the Commission on Human Rights of the Republic of the Philippines 
(CHRP), and the National Human Rights Commission of Thailand (NHRCT). 

1. Introduction

In the past few decades, there has been a rapid worldwide upsurge of the 
establishment of National Human Rights Institutions (NHRIs), mandated to deal 
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with human rights issues at the domestic level.1  The first International Workshop 
on National Institutions for the Promotion and Protection of Human Rights took 
place in Paris on 7-9 October 1991. It was organized by the French Commission 
nationale consultative des droits de l’homme (known as the first NHRI ever 
created)2  in conjunction with the United Nations Centre for Human Rights, which 
is now called the Office of the United Nations High Commissioner for Human 
Rights (OHCHR).3  This event resulted in the adoption of the ‘Paris Principles’, 
endorsed by the Commission on Human Rights in 1992, and the United Nations 
General Assembly in 1993.4  The Paris Principles regulate the functions, operation, 
and composition of NHRIs.5  The NHRIs’ status, pursuant to the Paris Principles, 
is officially classified by the Sub-Committee on Accreditation of the Global 
Alliance of National Human Rights Institutions (GANHRI) (formerly known as 
the International Coordinating Committee of National Human Rights Institutions 
(ICC).6  122 NHRIs worldwide have been accredited by the GANHRI, their 
statuses being acclaimed as either ‘A: Fully compliant’; ‘B: Partially compliant’; 
or ‘C: Non-compliant’.7 
 This paper focuses on South-East Asia, and on the Association of Southeast 
Asian Nations (ASEAN) in particular. NHRIs have been established in five of the 
ten ASEAN member states: the Philippines, Indonesia, Malaysia, Thailand, and 

1 UNDP-OHCHR. 2010. ‘Toolkit for Collaboration with National Human Rights Institutions’. 
Retrieved 29 November 2019, https://www.ohchr.org/Documents/Countries/NHRI/1950-UNDP-
UHCHR-Toolkit-LR.pdf, p.3; Anne Smith, ‘The Unique Position of National Human Rights 
Institutions: A Mixed Blessing?’, Human Rights Quarterly 28(4) (2006) 904-946; Ryan Welch, 
‘National Human Rights Institutions: Domestic implementation of international human rights 
law’, Journal of Human Rights 16(1) (2017) 96-116 at 99; Jeong-Woo Koo and Francisco Ramirez, 
‘National incorporation of global human rights: Worldwide expansion of national human rights 
institutions 1966–2004’, Social Forces 87(3) (2009) 1321–1354.
2 Gauthier de Beco and Rachel Murray, A Commentary on the Paris Principles on National 
Human Rights Institutions (Cambridge University Press, 2014) 3.
3 Anna-Elina Pohjolainen, ‘The Evolution of National Human Rights Institution: The Role of 
United Nations’, The Danish Institute for Human Rights (2006) 1-3.
4 Ibid, 4-5.
5 Andrew Brynes, Andrea Durbach, and Catherine Renshaw, ‘Joining the club: the Asia Pacific 
Forum of National Human Rights Institutions, the Paris Principles, and the advancement of human 
rights protection in the region’, Australian Journal of Human Rights 14 (1) (2008) 63-98.
6 See https://www.ohchr.org/en/countries/nhri/pages/nhrim ain.aspx.
7 The Global Alliance of National Human Rights Institutions (GANHRI). 2019. ‘Chart of the 
Status of National Institutions.’ 4 March. Retrieved 29 November 2019, https://nhri.ohchr.org/EN/
Documents/Status%20Accreditation%20Chart%20%2804%20March%202019.pdf.

Myanmar. These five NHRIs play an indispensable role in promoting and protecting 
human rights. A few scholars have studied and written on NHRIs in Southeast Asia 
with a comparative approach. For example, Crouch analyzed the legal transplants 
and rule of law reform on NHRIs of Myanmar and Indonesia.8  Also De Lang 
examined and compared the development of the NHRIs of these two countries, 
and made suggestions on how Myanmar should learn from Indonesia.9  Setiawan’s 
book compared the promotion of human rights by the NHRIs of Indonesia and 
Malaysia.10  Stokke assessed the implementation of the Paris Principles in three 
countries’ NHRIs namely Indonesia, Malaysia, and the Philippines. He found that 
these three NHRIs fulfil the requirements of the Paris Principles, but there is still 
room to improve in terms of legal mandates, composition, and independence.11  
 The present paper compares the NHRIs of two countries with a record of 
worsening human rights violations over the past few years: the Philippines and 
Thailand. These NHRIs are the Commission on Human Rights of the Republic of 
the Philippines (hereinafter CHRP), and the National Human Rights Commission 
of Thailand (hereinafter NHRCT). This study is innovative both because no 
comparative research has been done specifically on these two NHRIs, and because 
of the lack of any previous comparative studies involving the Thai NHRI.
 The Philippines and Thailand are an interesting subject of analysis for four 
reasons. Firstly, both of them are being kept an eye on by regional and global 
peers because of the massive human rights violations still occurring in the two 
countries, despite the presence of NHRIs. In the Philippines, the most severe 
human rights violations stem from President Rodrigo Duterte’s ‘War on Drugs’ 
whereby the police and vigilantes are allegedly engaged in the extrajudicial killings 
of approximately 20,000 people suspected of being involved in the illegal drug 

8 Melissa Crouch, ‘Asian Legal Transplants and Rule of Law Reform: National Human Rights 
Commission in Myanmar and Indonesia’, Hague Journal on the Rule of Law 5 (2013) 146-177.
9 Niki Esse de Lang, ‘The Establishment and Development of the Myanmar National Human 
Rights Commission and Its Conformity with International Standard’, Asia-Pacific Journal on 
Human Rights and The Law 13(1) (2012) 1-41.
10 Ken Marijtje Prahari Setiawan, Promoting human rights: National Human Rights Commissions 
in Indonesia and Malaysia (Leiden: Leiden University Press, 2013).
11 Hugo Stokke, 2007. ‘Taking the Paris Principles to ASIA, A Study of Three Human Rights 
Commissions in Southeast Asia: Indonesia, Malaysia and the Philippines’, CMI Report. Retrieved 
29 November 2019, www.cmi.no/publications/2680-taking-the-paris-principles-to-asia.
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trade.12  The President himself vowed that this war will continue and be as chilling 
and bloody as the day it started.13  In Thailand, since the coup d’état in 2014, 
the military government’s orders and policies have particularly targeted political 
dissenters, especially infringing upon their rights of assembly and freedom of 
expression.14  Even though Thailand held a general election in March 2019, the 
new government is still empowered by the previous military regime (same prime 
minister, same cabinet team) and human rights are still disregarded. 
 Secondly, the difference between the motivations for the establishment of 
these two NHRIs is rather intriguing.  On the one hand, the main reason behind 
the establishment of the CHRP was to safeguard the people against human rights 
violations which the Philippines had suffered from during a certain political era. 
In 1986, President Corazon Aquino who succeeded that era confirmed her public 
commitment by creating a Presidential Committee on Human Rights to investigate 
abuses committed by her predecessor, Ferdinand Marcos’, regime. After that, 
the Committee was replaced by the CHRP which is established under Article 
XIII of the 1987 Constitution, and whose existence was also officially declared 
by Executive Order No. 163. On the other hand, in Thailand, the NHRCT’s 
establishment mainly derived from the desire to reform state organs during Prime 
Minister Banharn Silpa-archa’s tenure in 1995.15  During the drafting process 
of the Thai Constitution 1997, the government tried to set up state organs to be 
more up to par with international standards, especially by creating new significant 

12 David T. Johnson and Jon Fernquest, ‘Governing through Killing: The War on Drugs in 
the Philippines’, Asian Journal of Law and Society (2018) 1-32; Alexis Romero, 2017. ‘Duterte 
Gov’t Probing Over 16,000 Drug War-Linked Deaths as Homicide, not EJK,’, Philippine Star. 
26 December. Retrieved 29 November 2019, www.philstar.com/headlines/2017/12/26/1771944/
duterte-govt-probing-over-16000-drug-war-linked-deaths-homicide-not-ejk ; Felipe Villamor, 
2018. ‘Philippines Plans to Withdraw from International Criminal Court’, New York Times. 14 
March. Retrieved 29 November 2019, www.nytimes.com/2018/03/14/world/asia/rodrigo-duterte-
philippines-icc.html.
13 Karen Lema and Neil Jerome Morales, 2018. ‘Philippines’ Duterte to keep up ‘relentless 
and chilling’ drugs war’, Reuter. 23 July. Retrieved 29 November 2019, www.reuters.com/
article/us-philippines-duterte/philippines-duterte-to-keep-up-relentless-and-chilling-drugs-war-
idUSKBN1KD133.
14 Human Rights Watch. 2018. ‘World Report: Thailand Event of 2017’. Retrieved 29 November 
2019, www.hrw.org/world-report/2018/country-chapters/thailand; Amnesty International. 2018. 
‘Amnesty International Report: Thailand 2017/2018’. Retrieved 29 November 2019,www.amnesty.
org/en/countries/asia-and-the-pacific/thailand/report-thailand/.
15 Montri Roobsuwan, The Spirit of The Constitution: The Thai Constitution B.E. 2540 
(Bangkok: Winyuchon Publisher, 1999) 23, 310.

national institutions. The NHRCT, established under this Constitution, was one of 
such reforms. 
 The third reason why it is worthwhile to compare the NHRIs of the 
Philippines and Thailand pertains to the establishing laws which provided mandates 
for the two NHRIs. The five NHRIs in ASEAN have different establishing laws. 
The Indonesian and Myanmar NHRIs were established by Presidential Decrees 
whereas the Malaysian NHRI was born out of a Parliamentary Act. In contrast, the 
Thai and Philippine NHRIs were established by Constitutions. The NHRCT was 
established a decade later than the CHRP. While the CHRP’s mandates, provided 
in the 1987 Constitution, have never been changed, the NHRCT’s mandates have 
been amended overtime based on the change of the Constitutions in 1997, 2007, 
and 2017, because of the domestic political conflicts which occurred every decade 
in Thailand.
 The fourth and last reason why the CHRP and NHRCT have been chosen 
as subjects of comparison consists in the status granted by the Sub-Committee 
on Accreditation (SCA) of the GANHRI. From the accreditation session which 
took place on 8 August 2018 it resulted that the Philippines’ NHRI holds an ‘A’ 
status, while the status of the Thai NHRI has been downgraded from ‘A’ to ‘B’. 
Since human rights violations still exist in both countries, and both governments 
seem to be rather more pro-security than pro-human rights, it is interesting to see 
in which regards the protection capacities of the two NHRIs differ. This requires 
both a comparative study of their protective mandates, to ascertain to what extent 
the laws of both countries authorize their NHRIs to protect human rights, and an 
assessment of how the two NHRIs’ mandates work in the actual political context.

2. Research Questions, Methodology, and Structure

This paper aims at answering two research questions:
 1. To what extent does the law provide protective capacity to the CHRP 
and NHRCT in dealing with human rights cases? 
 2. How have the governments of the Philippines and Thailand impacted the 
performances of the CHRP and NHRCT in carrying out human rights protection 
work?  
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 The methodology of this research combines the analysis of legal and policy 
documents with empirical insights. Firstly, the thesis’ arguments are supported 
by an analysis of official documents and reports in connection with human 
rights institutions in the Philippines and Thailand. For instance, the 2015-2018 
annual reports of the CHRP and NHRCT, and annual reports from civil society 
organizations such as the ANNI Report on Performance and Establishment of 
National Human Rights Institutions in Asia will provide a significant source of 
information. Secondly, in addition to the analysis of legal and policy documents, 
another principal source of this research are personal interviews and discussions 
with the Chairperson and staff of NHRIs of the Philippines and Thailand. Opinions 
and field experiences of such interviewees make them pertinent and insightful 
information providers.
 In terms of data, this paper examines the protection capacity of NHRIs 
and the factors which contribute to impacting the performance of their work using 
recent facts. We analyze information concerning the present administration of the 
Philippines under President Rodrigo Duterte since 2016 which saw the incident of 
extrajudicial killings and many related human rights violations, and information 
concerning Thailand under the military government since 2014, which saw a rise in 
human rights violations by the government. On the background of this information, 
this paper provides an up-to-date analysis on how the CHRP and NHRCT’s 
protection capacities are implemented in the current human rights circumstances.
 The present comparative study between the CHRP and NHRCT is divided 
into two parts, mirroring the above-mentioned two research questions. The first 
part begins with a broad comparative overview of the legal bases of all NHRIs of 
ASEAN member states. It then compares the protection capacity of the CHRP and 
NHRCT by analyzing the differences in the legal bases of the NHRIs’ protective 
mandates, the differences in the stability of these mandates, and the differences in 
the protective powers included in these mandates. As a benchmark for comparison, 
this paper uses the following list of protective powers: (1) to receive complaints, (2) 
to make complaints to an inquiry officer, (3) to investigate, (4) to protect witnesses, 
(5) to prosecute, (6) to make recommendations and suggest remedial measures, (7) 
to visit detention facilities, and (8) to provide financial aid. The reason why we 

focus on these eight powers consists in the fact that they are included, or were 
included in the past and then subsequently withdrawn, in the legislative provisions 
about the NHRIs mandates in either the Philippines or Thailand or both. 
 The second part focuses on the impacts to the performances of both NHRIs. 
In this part, we point out and compare a variety of ways by which the governments 
of the Philippines and Thailand have impacted the actual exercise of their NHRI’s 
protective mandates. We note that even though both the CHRP and NHRCT were 
established by the highest law of the state, namely the Constitution, both NHRIs 
are still hindered by their governments whose policy and political wills are not 
pro-human rights. In the Philippines, the main impact to human rights protection 
work in the case of extrajudicial killings stems from President Duterte’s war on 
drugs policy. In Thailand, the frequent changes of the Constitution overtime which 
made the functions of the CHRCT unstable, only represent a first impact. Other 
prominent impacts have been set by the military government that rules the state 
since 2015. The findings of our research lead us to formulate, in the concluding 
section of this paper, some recommendation for improvement of the human rights 
situation in the Philippines and Thailand.

3. NHRIs in ASEAN: A Comparative Overview 

As of 2019, only five of the ten member states of the Association of Southeast 
Asian Nations (ASEAN) have established NHRIs. The first one is the 
Commission on Human Rights of the Philippines (CHRP) which goes back to 
1987, thus even before the emergence of the Paris Principles. It was established 
under the Constitution by President Cory Aquino after the massive human rights 
abuses under President Marcos’ regime.16  The second NHRI in this region was 
established in Indonesia in June 1993 by President Decree No. 50/1993.17  It is 
called the National Commission on Human Rights, also known as KOMNAS 
HAM. The international pressure in reaction to the massacre of the people 

16 Emma Palmer, ‘The effectiveness of National Human Rights Institutions’ relationships with 
civil society: the Commission on Human Rights in the Philippines’, Australian Journal of Human 
Rights (2019) 5-6.
17 See https://www.komnasham.go.id/index.php/about/1/tentang-komnas-ham.html.
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of East Timor put President Suharto on agenda to play a significant role in the 
formation of the Indonesian NHRI.18 
 In 1997, Thailand had emphasized on the idea of having a NHRI 
which finally the National Human Rights Commission of Thailand (NHRCT) 
established in accordance with the Constitution of the Kingdom of Thailand 
of 1997, with the main purpose to reform the state’s legal, administrative and 
political systems.19  During the same period, Malaysia also established its 
NHRI— Surahanjaya Hak Asasi Manusia Malaysia, or SUHAKAM in brief.20  
The Malaysian parliament passed the Bill establishing the NHRI in September 
1999 as the Human Rights Commission of Malaysia Act (597/1999). This Act 
provided SUHAKAM mandates and functions that have remained unchanged 
until the present.21  The reasons behind the creation of the SUHAKAM are quite 
similar to the ones that lead to the establishment of the KOMNAS HAM of 
Indonesia namely improving the state’s international reputation and avoiding 
external critiques on human rights abuses and violations. One might even 
argue that paradoxically, in Malaysia and Indonesia, the NHRIs were mainly 
established to legitimize human rights violations.22  However, it is interestingly 
noted that NGOs are also an actor behind the process of creation of the NHRIs 
in these two countries.23

 The most recent NHRI in ASEAN is the Myanmar National Human Rights 
Commission (MNHRC). Myanmar also took heavy criticism from a number of countries 
for its massive human rights abuses during the Universal Periodic Review (UPR).24 This 

18 Ken Marijtje Prahari Setiawan, Promoting human rights (n 10).
19 Montri Roobsuwarn, The Spirit of the Constitution (n 15) 309-313.
20 See https://www.suhakam.org.my/about-suhakam/.
21 Ibid.
22 Ken Marijtje Prahari Setiawan, Promoting human rights (n 10).
23 Ibid.
24 A few Southeast Asian countries raised this point. See UN Human Rights Council, 17th 
session, ‘Report of the Working Group on the Universal Periodic Review, Myanmar’ A/HRC/17/9 
(24 March 2011) paras 106(23)-106(30) ‘Thailand: Establish a National Human Rights Commission 
in line with the Paris Principles to provide for effective promotion and protection of human rights 
at the national level; Indonesia: Upgrade its human rights body into an independent and credible 
National Human Rights Institution in accordance with the Paris Principles; Timor-Leste: That the 
new Commission be equipped with all the necessary safeguards to ensure its true independence in 
accordance with the Paris Principles’.

created the need to introduce a NHRI.25  Finally the MNHRC was established by 
Presidential Notification No. 34/2011 dated 5 September 2011. This document 
states that the MNHRC was formed with ‘a view to promoting and safeguarding 
fundamental rights of citizens described in the Constitution of the Republic of 
the Union of Myanmar’.26 
 Eventually, the ASEAN NHRIs have been reviewed under the accreditation 
system of the Global Alliance of National Human Rights Institutions (GANHRI), 
formerly known as the International Coordinating Committee of National Human 
Rights Institutions. According to the accreditation session of 2018, four Southeast 
Asian NHRIs — Indonesia, Malaysia, the Philippines and Timor-Leste — hold the 
‘A’ status,  while the Myanmar National Human Rights Commission (MNHRC) is 
granted a ‘B’ status, and the status of the National Human Rights Commission of 
Thailand (NHRCT) has been downgraded from ‘A’ to ‘B’.  
 The table below briefly illustrates, in a chronological order, the legal bases 
for the creation of the Southeast Asian NHRIs.

25 Niki Esse de Lang, ‘The Establishment and Development of the Myanmar National Human 
Rights Commission and Its Conformity with International Standard’ (n 9) 11-13.
26 See http://www.mnhrc.org.mm/en/about/about-the-commissioner/. 
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 As shown in Table 1, no NHRIs exist in the five remaining ASEAN member 
states, namely, Cambodia, Brunei, Lao PDR, Vietnam and Singapore. These states 
have their own human rights bodies which are not accredited as types of NHRIs by 
the GANHRI. These bodies are subject to governmental control, depriving them 
of the independent status required for the existence of a NHRIs. 
 In Cambodia, there is a National Assembly Commission on Human Rights 
(NACHR) which works under the National Assembly, a Senate Commission on 
Human Rights (SCHR) which works under the Senate, and the Cambodian Human 
Rights Committee which was established in 1998, and assigned by the royal 
government.27  Brunei has been governed by a Sultan for many decades. No provision 
of the Constitution of 1959 guarantees human rights and fundamental freedoms.28

 Lao PDR has adopted and amended the Constitution in 1991 and 2003 
respectively.29  Article 6 of the 2003 Constitution provides: ‘The State protects the 
freedom and democratic rights of the people which cannot be violated by anyone.’30 
In the Laotian Constitution, provisions on the fundamental rights of the citizens 
are enshrined, which include civil, political, economic, social and cultural rights.31  
This country has established the National Commission for the Advancement of 
Women, Mothers and Children; the National Committee for Disabled People; 
the National Committee for Rural Development and Poverty Alleviation; and the 
National Committee against Human Trafficking.
 In Vietnam, the 1992 Constitution (as amended in 2001) recognizes that 
‘(i)n the Socialist Republic of Vietnam, human rights in all respects, political, 
civic, economic, cultural and social are respected, find their expression in the 
rights of citizens and are provided for by the Constitution and the law’.32  However, 
there is neither a NHRI in Vietnam, nor do any specific sub-national human rights 
bodies, such as those in Cambodia and/or Lao PDR, exist. Singapore is arguably 
the most urbanized and developed country in ASEAN. However, with respect to 

27 David Cohen, Kavin Tan and Aviva Nababan, ‘Update on the Rule of Law for Human Rights 
in ASEAN: The Path to Integration’, Human Rights Resource Centre (2016) 8-9.
28 Ibid, 5.
29 Ibid, 3-4.
30 The Constitution of the Lao People’s Democratic Republic, Article 6.
31 Ibid, Article 34-41
32 The Constitution of the Socialist Republic of Vietnam, Article 50.

human rights, this country has been criticized as ignorant.33  National institutions 
related to human rights seem to only include the Corrupt Practices Investigation 
Bureau (CPIB) which investigates and prosecutes corruption cases.34  The CPIB is 
a government agency under the Prime Minister’s Office, and independent from all 
other government agencies, including the Singaporean Police Force.35

4. Protection Capacity of NHRIs 

4.1 Approaches Proposed in the Literature

The functions of NHRIs depend on their mandates according to the legal documents 
which established them. It has been maintained that NHRIs should be formed 
by a Constitution or a legislative act, rather than by executive order or decree, 
since a Constitution-based NHRI will be more active or promising.36  In principle, 
NHRIs with a statutory basis have safeguards of their independence guaranteed: 
their independence is formally recognized by law, they are less easily abolished, 
and also less vulnerable to governmental influence.37

 Scholars have widely discussed the protective functions of NHRIs in several 
contributions.38  NHRIs are usually committed to two main functions: firstly, the 
promotion of human rights, i.e. creating a national culture of human rights with 
the application of international human rights norms, conducting public education 
and providing a focal point of human rights to the public to understand rights and 
their enforcement; and secondly, the protection of human rights, i.e. helping to 
identify and investigate human rights violations, to bring those responsible for 
human rights abuses to justice, and to provide a remedy and redress for victims.39 

33 Human Rights Watch. 2017. ‘Singapore: Laws Chill Free Speech, Assembly: End Repressive 
Prosecutions, Regulations, and Civil Suits’. 13 December. Retrieved 29 November 2019, www.
hrw.org/news/2017/12/13/singapore-laws-chill-free-speech-assembly.
34 See https://www.cpib.gov.sg/about-cpib/roles-and-functions.
35 Ibid.
36 Commonwealth Secretariat, ‘National Human Rights Institutions: Best Practice’, (2001) 10-11.
37 Anne Smith, ‘the Unique Position of National Human Rights Institutions’ (n 1) 914.
38 See also in Stephanie Lagoutte, Annali Kristiansen and Lisbeth Thonbo, ‘Review of Literature 
on National Human Rights Institutions’, Danish Institute for Human Rights (2016).
39 Richard Carver, ‘Assessing the Effectiveness of National Human Rights Institutions’, Versoix: 
International Council on Human Rights Policy (2005) 17-19.
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 Normally, NHRIs both promote and protect human rights. However, as Cardenas 
observes, ‘(i)f NHRIs are not independent, representative, and organizationally 
powerful, they could be more adept at promoting rather than protecting human rights 
norms.’40 NHRIs can make international human rights law more effective domestically 
as they ensure domestic legal systems fulfill international commitments. Interestingly, 
research in the context of the international human rights obligation of protection 
against torture has shown that under certain conditions, ‘the presence of an NHRI 
substantively decreases the chances the state will be an egregious offender.’41 
 Also, NHRIs can effectively carry out their protection function by focusing 
on national human rights norms: the provisions of the laws, Constitutions, and/or 
bill of rights in the domestic legal framework.42  NHRIs can help audit legislations to 
ensure the protection of citizens’ rights, and provide to victims a fair legal redress.43 
 In carrying out protection mandates, NHRIs should be independent from the 
government. They should not only inform citizens of their rights under international 
human rights law, but also act when an individual’s rights are violated by a public 
body, and lodge a complaint against the state.44  NHRIs are defenders of human rights 
whose mandate the state and its apparatus should undoubtedly need to protect and 
comply with, even in the event the state or its apparatus are violators themselves.45  
NHRIs can carry out states’ human rights policies independently of the contentment 
of social expectations and ensure that, firstly, there is recognition of human rights 
violations, and secondly, that fair trial and remedies are provided to victims.  
 NHRIs are an important linkage institution who empowers individuals 
to know that they do not have to endure human rights violations, so that when 

40 Sonia Cardenas, ‘Emerging Global Actors: The United Nations and National Human Rights 
Institutions’, 9 Global Governance 23 (2003) 28. 
41 Ryan Welch, ‘National Human Rights Institutions’ (n 1) 100.
42 Raj Kumar Chockalingam, ‘National Human Rights Institutions: Good Governance 
Perspectives on Institutionalization of Human Rights’, American University International Law 
Review 19(2) (2003) 259-300 at 279.
43 Richard Carver, ‘A new answer to an old question: National human rights institutions and 
the domestication of international law’, Human Rights Law Review 10(1) (2010) 1–32; Richard 
Carver, ‘National human rights institutions in Central and Eastern Europe’, in: Ryan Goodman 
and Thomas Pegram (eds) Human Rights, State Compliance, and Social Change (New York: 
Cambridge University Press, 2012) 181-209 at 190.
44 Ryan Welch, ‘National Human Rights Institutions’ (n 1) 98.
45 Raj Kumar Chockalingam, ‘National Human Rights Institutions’ (n 42) 285.

violations are committed by the state and its agencies, victims will not have to 
suffer in silence. Milimo Mayo’s research on Zambia shows that NHRIs are key 
actors in providing victims a place, other than the state apparatus that perpetrated 
their torture.  Once a complaint is in their hands, NHRIs may investigate and 
decide which action to take to settle the grievance, and sometimes decide to send 
the case to the court, informing the victims of their rights and provide aid through 
the legal process.  In addition, sometimes NHRIs can make recommendations to 
the government to award monetary compensation to victims, such as the Uganda 
Human Rights Commission which recommended a monetary budget averaging 
around 20,000,000 Ugandan shilling to victims.46

 NHRIs are an important linkage institution who empowers individuals 
to know that they do not have to endure human rights violations, so that when 
violations are committed by the state and its agencies, victims will not have to 
suffer in silence. Milimo Mayo’s research on Zambia shows that NHRIs are key 
actors in providing victims a place, other than the state apparatus that perpetrated 
their torture.47  Once a complaint is in their hands, NHRIs may investigate and 
decide which action to take to settle the grievance, and sometimes decide to send 
the case to the court, informing the victims of their rights and provide aid through 
the legal process.48  In addition, sometimes NHRIs can make recommendations to 
the government to award monetary compensation to victims, such as the Uganda 
Human Rights Commission which recommended a monetary budget averaging 
around 20,000,000 Ugandan shilling to victims.49 
 Some NHRIs have quasi-judicial powers, a feature which can also be used 
as a criterion to assess their protective capacity.50  Although judicial institutions 
are indispensable in the protection of human rights, NHRIs, it is argued, are in a 
better position to take initial action on human rights violations than the judiciary, 
which might have limitations under the applicable laws about how and when an 

46 Ibid.
47 Ryan Welch, ‘National Human Rights Institutions’ (n 1) 102.
48 Ibid.
49 Uganda Human Rights Commission (UHRC). 2009. ‘the 12th Annual Report of the Uganda 
Human Rights Commission to the Parliament of the Republic of Uganda’. Retrieved 29 November 
2019, https://www.rwi.lu.se/NHRIDB/Africa/Uganda/2009%20Annual%20Report.pdf.
50 Anne Smith, ‘The Unique Position of National Human Rights Institutions’ (n 1) 916.
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issue comes before the court.51  NHRIs have less such restraints, but have more 
relevance to take cognizance on human rights violations.52  If NHRIs have powers 
to directly link with judicial institutions, such institutions can assist NHRIs to 
guarantee that the protection of human rights is realized.53  Greater interaction 
between judiciaries and NHRIs can significantly aid the enforcement of human 
rights obligations, especially in the event where NHRIs can pass on complaints of 
alleged human rights violations within the jurisdiction of national courts.54

 Moreover, NHRIs’ protection capacity can rely on the relationship 
between NHRIs and regional human rights institutions. NHRIs can make regional 
human rights concerns robust by spreading rapidly the information on human 
right situations in the region.55  They also help strengthen regional human rights 
regimes by supporting basic legal principles, and providing information on 
domestic human rights situations.56  Ideally, NHRIs also help realize the judicial 
protection of human rights at the regional level. For instance, in the African 
human rights system, NHRIs are entitled to bring cases directly to the African 
Court on Human and People’s Rights.57  In Europe, NHRIs can work with the 
European Court of Human Rights through occasionally making amicus curiae 
interventions, and more generally, by following-up the Court’s case law and 
monitoring and advising on the execution of judgments by national authorities.58  
In the Inter-American human rights system, NHRIs have been considered as 

51 Martin A. Olz, ‘Non-Governmental Organizations in Regional Human Rights Systems’, 
Columbia Human Rights Law Review 28 (1997) 343.
52 Ibid.
53 Larry Alexander and Frederick Schauer, ‘Defending Judicial Supremacy: A Reply’, 
Constitutional Commentary 17 (2000) 478
54 Terry Collingsworth, ‘The Key Human Rights Challenge: Developing Enforcement 
Mechanisms’, Harvard Human Rights Journal 15 (2002)188-190. See also Vijayashri Sripati, 
‘India’s National Human Rights Commission: A Shackled Commission?’ Boston University 
International Law Journal 18 (2000) 15.
55 Sonia Cardenas, ‘Emerging Global Actors’ (n 40) 28.
56 Ibid.
57 Protocol to the African Charter on Human and Peoples’ Rights on the Establishment of the 
African Court on Human and Peoples’ Rights, Article. 29, 30; International Federation for Human 
Rights (FIDH). 2016. ‘Admissibility of complaints before the African Court: Practical Guide’, 
June. Retrieved 29 November 2019, https://www.fidh.org/IMG/pdf/admissibility_of_complaints_
before_the_african_court_june_2016_eng_web-2.pdf.
58 Philip Leach, Taking a Case to the European Court of Human Rights (Oxford University 
Press, 2017). See also European Convention on Human Rights, Article 34.

falling within the definition of a person who can lodge petitions with the Inter-
American Commission on Human Rights.59   
 Scholars have pointed out different ways of assessing the effectiveness of 
NHRIs. A convincing taxonomy of the types of approaches proposed in the literature 
is provided by Mertus. She identifies three groups of approaches to assess NHRIs’ 
effectiveness: (1) structural, (2) mandate-based, and (3) impact-based approaches.60  
In the structural approaches, the compliance with the Paris Principles is the major 
criterion to evaluate the effectiveness of NHRIs.61  Mandate-based approaches 
refer to formal-substantive criteria which measure how far a NHRI succeeds in 
implementing its own mandate.62  Impact-based approaches focus on the impact 
of a NHRI’s activities in both promotion and protection terms.63

 On the one hand, an example of a structural approach can be found in 
Matshekga’s work. He maintains that the effectiveness of NHRIs results from the 
combination of a plurality of factors: ‘legal and operational autonomy, financial 
autonomy, clear and transparent appointment and dismissal procedures, and the 
appointment of demonstrably able, independent, and effective commissioners.’64 
 On the other hand, Carver seems to follow a predominantly impact-based 
approach. He proposes a number of indicators to assess NHRI effectiveness: 
One would distinguish between output—what has been done, such as how many 
complaints an NHRI has handled, performance— for example, how quickly a 
complaint has been resolved, and how satisfied victims are, and impact—how 
effective the work of the NHRI has been in redressing human rights violations.65

 An impact-based approach is also recognizable in Mubangizi’s work, 

59 Linda C. Reif, The Ombudsman, Good Governance and the International Human Rights 
System (Leiden: Brill, 2004) 178-180. See also the American Convention on Human Rights, 
Article 44.
60 Julie Mertus, ‘Evaluating NHRIs: Considering Structure, Mandate, and Impact’, in: Ryan 
Goodman and Thomas Pegram (eds) Human Rights, State Compliance, and Social Change: 
Assessing National Human Rights Institutions, (New York: Cambridge University Press, 2012).
61 Ibid.
62 Ibid.
63 Ibid, 83.
64 James Matshekga, ‘Toothless Bulldogs - The Human Rights Commissions of Uganda and 
South Africa: A Comparative Study of Their Independence’, African Human Rights Law Journal 
2(1) (2002) 68-91.
65 Richard Carver, ‘Performance & legitimacy: national human rights institutions’, International 
Council on Human Rights Policy (2004) 120-123.
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which provides a comparative discussion of the South African and Ugandan 
Human Rights Commissions.66  He remarks that some NHRIs measure their 
success in numbers: the number of training workshops held, the number of 
educational/outreach initiatives undertaken, and how many reports or press 
releases are published, but these indicators still do not really assess how effective 
NHRIs are especially in differing political and socio-economic contexts.67 Some 
approaches combine structural, mandate-based, and impact-based elements. For 
example, Goshu has developed indicators in furtherance of Carver’s research 
which illustrate both the formal legitimacy (relating to the legal framework), and 
the public legitimacy (relating to practice) to identify the effectiveness of NHRIs.68  
He explains that the formal legitimacy which NHRIs should hold are the normative 
legal basics including independence, composition, and mandate.69  The public 
legitimacy refers to the perception and practice of a NHRI to defend human rights 
impartially—for instance, through monitoring, investigation, recommendation, 
and their willingness to take up politically sensitive matter in practice.70

 Also Murray’s work combines structural, mandate-based, and impact-based 
elements. She argues that the effectiveness criteria go beyond the legal requirements 
of the Paris Principles, and proposes three approaches—capacity, performance, 
and legitimacy—to help measure a NHRI’s effectiveness.71  Capacity refers to a 
wide variety of factors, including legal status, independence, political support, the 
existence of democratic state institutions, adequate powers and resources, broad 
mandate and defined jurisdiction, financial resources, and adequate personnel.72  
Performance refers to a clear strategic plan and vision, full use of powers and 
resources, coherent management and operational efficiency, influence, and crisis 

66 John C. Mubangizi, ‘A Comparative Discussion of the South African and Ugandan Human 
Rights Commissions’, The Comparative and International Law Journal of Southern Africa 48 (1) 
(2015) 124-143.
67 Ibid, 142.
68 Wondemagegn T. Goshu, ‘The Ethiopian [National] Human Rights Commission and Its 
Contribution to Constitutionalism’, Ethiopian Constitutional Law Series 5 (2015) 10, 11.
69 Ibid.
70 Ibid.
71 Rachel Murray, ‘National Human Rights Institutions. Criteria and Factors for Assessing their 
Effectiveness’, Netherlands Quarterly of Human Rights 25(2) (2007) 189-220.
72 Ibid.

management.73  Finally, legitimacy focuses on the relationships that an NHRI 
establishes with other key actors such as the government, legislature, the media, 
NGOs and other civil society bodies.74 

4.2 The Protection Capacity Approach Adopted in This Paper

This paper agrees with Murray’s approach in two regards: firstly, for what 
concerns her position that effectiveness goes beyond the legal requirements of the 
Paris Principles, and secondly, for what concerns her definition of ‘performance’. 
However, the present paper does not aim at assessing the effectiveness of the CHRP 
and NHCT. It only aims at comparing their protection capacity, whereby our 
definition of ‘capacity’ differs from Murray’s. Because of the legal science focus of 
this paper, with ‘protection capacity’ we refer to the whole set of protective powers 
of a NHRI which have a basis in the respective laws. Some of these protective 
powers go further than required by the Paris Principles.
 As already mentioned in the methodological section above, the protective 
powers compared in this paper concern the mandates to: (1) receive complaints, 
(2) make complaints to an inquiry officer, (3) investigate, (4) protect witnesses, 
(5) prosecute, (6) make recommendations and suggest remedial measures, (7) 
visit detention facilities, and (8) provide financial aid. The reason why we only 
consider these eight powers and not others consists in that only these eight have 
a basis in the Philippines’ and/or Thai laws. They are either currently included, 
or were included in the past and then subsequently withdrawn, in the legislative 
provisions about the NHRIs mandates in either the Philippines or Thailand or 
both. Therefore, following Mertus’ taxonomy and terminology, one may argue that 
this paper follows a mandate-based approach.
 The comparative analysis contained in the following section will focus 
on the differences between the two NHRIs’ protection capacities. We will also 
point out how the differences in the constitutions of the Philippines and Thailand 
affect the mandates of the NHRIs and create different capacities of human rights 
protection.

73 Ibid.
74 Ibid.
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5. The Protection Capacity of the CHRP and NHRCT 

5.1 The Philippines: Protective Mandates of the CHRP
Before discussing the details of the CHRP’s human rights protection mandates, the 
factors which underpin the establishment of this NHRI shall be briefly described, 
because the insight into these factors help us understand the reasons why the CHRP 
has been mandated certain protection functions. During President Ferdinand 
Marcos’ regime which commenced in 1965, martial law which gave the military 
more powers was declared.75  An increase of powers and financial resources led 
the military to commit various human rights violations, such as torture, summary 
executions, and enforced disappearances.
 A huge political change occurred after Aquino was proclaimed as President 
of the Philippines in February 1986.76  She straightaway released 500 political 
prisoners, including top Communist leaders seized in the Marcos detention camps.77  
Part of the political change included Aquino forming the Presidential Committee 
on Human Rights (PCHR) to deal with human rights violations, to which Jose 
Diokno, a respected politician and well-known human rights lawyer and activist, 
was promoted as head.78  Additionally, several human rights lawyers and activists, 
who had been in lifelong opposition to the dictatorship were appointed to key 
positions in the new government.79  This was a reaction to the rampant violations 
suffered from the previous regime under President Marcos’ rule80, and also raised 
high hopes for Filipinos who had always dreamed that the notorious human rights 
violators in the fourteen-year Marcos dictatorship would be brought to justice and 
meted out due punishment.81

 The Presidential Committee was further mandated to advise the new 

75 Michael Allen Fox, Understanding Peace: A Comprehensive Introduction (New York: 
Routledge, 2014) 58.
76 Belinda Aquino, ‘The Human Rights Debacle in the Philippines’, in: Naomi Roht-Arriaza 
(eds.), Impunity and Human Rights in International Law and Practice (New York: Oxford 
University Press, 1995) 232.
77 Ibid.
78 Ibid.
79 Ibid.
80 Raymund Rosuelo, Chief of the Research, Documentation, and Resources Division of the 
Commission on Human Rights of the Philippines. (May and June 2019). Telephone interview.
81 Ibid.

government on the appropriate compensation to victims and punishment of culprits 
as it might deem appropriate, and similarly to ‘propose procedures and safeguards 
to ensure that, under the new government, human rights are not violated by officers 
or agents of the government, or by persons acting in their name and stead or under 
their orders, express or implied.’82  The PCHR was later abolished by virtue of 
the Philippines Constitution of 1987 creating the Commission on Human Rights 
of the Republic of Philippines (CHRP).83  This Commission is an independent 
institution with the purpose to promote and protect human rights, as provided in 
Article XIII, Section 17-19 of the Philippine Constitution and section 4 of the 
Executive Order No. 163/1987.84  An Executive Order is an act of the President 
which provides ‘rules of a general or permanent character in implementation 
or execution of constitutional or statutory powers.’85 In particular, the mandate 
of the CHRP can be found in Article XIII, Section 18 of the 1987 Constitution. 
Section 18(1) – (11) lays out the powers and duties of the CHRP that reflect the 
Commission’s role in the promotion and protection of human rights. Executive 
Order 163, issued subsequently to the adoption of the Constitution to ‘implement 
the provisions of the Constitution pertaining to the Commission,’ mirrors ad 
verbatim these mandates in its Section 3.86

 With respect to its protection capacity, in order to fulfill its duty to protect 
human rights, the CHRP is mandated to carry out various functions. The first 
prominent function is the power to receive complaints and investigate human rights 
violations cases. Article XIII, Section 18 (1) provides that the CHRP shall have the 
powers to investigate, on its own or on complaint by any party, all forms of human 
rights violations involving civil and political rights.87   The CHRP has adopted 
many Resolutions to clarify this protective function. For example, Res. No. A88 
045 (26 July 1988) was issued to define the meaning of human rights violations 
per se, which is the kind of human rights violation that would be afforded priority 

82 Ibid.
83 See https://www.officialgazette.gov.ph/constitutions/1987-constitution/.
84 The Constitution of the Republic of the Philippines, Article XIII, Section 17-19. See also 
Executive Order No. 163 published on Official Gazette, 1987-05-11, Vol. 83, No. 13, 2269-2271.
85 The Administrative Code of 1987, Section 2.
86 Ibid.
87 The Constitution of the Republic of the Philippines 1987: Article XIII, Section 18(1).
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by the CHRP.88  According to the Resolution, human rights violations per se are 
those which are, by their very nature, easily and readily discernible as palpable 
transgressions of the rights defined in the Universal Declaration of Human Rights, 
the international bill of rights, and other international human rights covenants and 
treaties to which the Philippines is a State Party. Another resolution, Res. No. A96 
005 was issued to clarify that the CHRP’s protection mandates are not limited to 
Filipinos in the Philippines, but that the CHRP’s jurisdiction includes investigating 
all abuses of civil and political rights against Filipinos who live abroad.89  
 Subsequent resolutions have specified in more detail how the CHRP has to 
carry out its investigative functions. For example, Resolution No. A89 109 A (19 
July 1989) empowers the CHRP to issue subpoena duces tecum or ad testificandum 
for the purpose of taking sworn statements or depositions conformably with 
procedures prescribed by the Revised Rules of Court90 ; to cite or hold any person 
in direct or indirect contempt; to grant immunity from criminal prosecution; to call 
upon any government entity for assistance; and to appoint a counsel de officio for 
pauper litigants.91  Resolution No. A93 047 provides guidance on the procedures 
involved in the investigation, such as how and where to submit complaints.92  
Importantly, according to this Resolution, staff of the CHRP who are in charge of 
conducting an investigation is enabled to work with the government prosecutor.93

 Additionally, in 2012 the Commission adopted the Guidelines and Procedures 
in the Investigation and Monitoring of Human Rights Violations and Abuses, and the 
Provision of CHR Assistance.94  These guidelines make clear that the Commission 
understands its functions in terms of investigations broadly. These functions include 

88 The United Nations Human Rights Committee. 2002/2. ‘Consideration of Reports submitted 
by State Parties under Article 40 of the covenant: Second Periodic Report, the Philippines’ 18 
September, 74, para 383
89 Ibid, 75, para 384.
90 Republic of the Philippines Supreme Court, Resolution on Revised Rules of Criminal 
Procedure (Rules 110-127, Revised Rules of Court) (3 October 2000) A.M. No. 00-5-03-SC.
91 Supra note 88, 75, para 385.
92 Ibid, para 386.
93 Ibid.
94 The Commission on Human Rights of the Republic of the Philippines. 2014. ‘The Guidelines 
and Procedures in the Investigation and Monitoring of Human Rights Violations and Abuses, and 
the Provision of CHR Assistance’. Retrieved 29 November 2019, https://pinoyfilecabinet.files.
wordpress.com/2014/07/chr-procedures-final_approved_8-31-2012.pdf.

conducting fact-finding missions, public inquiries and ‘hearings on cases or incidents 
involving human rights violations’; issuing ‘invitations, subpoenas, orders, or other 
processes requesting or directing any person to appear, attend and testify at the 
meeting, forum, conference, dialogue, public inquiry, or hearing conducted by the 
Commission’; and granting witnesses ‘immunity from prosecution.’95 
 The CHRP does not only focus on finding evidences from an investigation: 
it also has the task to protect witnesses, as provided by Article XIII, Section 18(8) 
of the 1987 Constitution.  Res. No. A88 049 (19 Sept 1988) provides that the 
witness protection programme is offered to witnesses, victims and their family 
members to protect them from any form of harassment or threat.96  Witnesses are 
provided shelter and subsistence allowances for the duration of the hearing, or for 
as long as it may be deemed necessary.97  Moreover, Article XIII, Section 18(3) 
of the Constitution states that the CHRP may provide ‘appropriate legal measures 
for the protection of human rights of all persons within the Philippines, as well 
as Filipinos residing abroad, and provide for preventive measures and legal aid 
services to the underprivileged whose human rights have been violated or need 
protection’. 
 With respect to judicial powers, the CHRP does not have the power to 
prosecute. However, to remedy the lack of such power, Resolution No. A93 047 
(August 11 1993) provides that the CHR investigator is tasked to coordinate 
with the government prosecutor and monitor the court proceedings.98  Also, the 
Department of Justice (DOJ) deputize CHRP lawyers to be able to file complaints 
directly with the prosecutor’s office based on the results of their investigations.99  
Interestingly, they can monitor the court proceedings, and provide medico-forensic 
services and the result of their investigations to other government offices, civil 
courts or other administrative bodies that have jurisdiction.100

  In terms of the power to grant compensation to victims, Article XIII, 

95 Ibid.
96 Supra note 88, 76, para 390.
97 Ibid.
98 Ibid, 75, para 386.
99 Ibid.
100 Ibid.
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Section 18(6) of the 1897 Constitution, and Res. No. A89 125 state that the CHRP 
has the power to grant financial aid to victims and their families. The following 
factors are relevant in determining the amount of compensation: (a) gravity of the 
HRV committed; (b) economic status and social history of the victims and their 
families; and, (c) expenses incurred as a result of the infliction of human rights 
violation. Approved claims can only be collected by the (a) victim; (b) parents, if 
the victim was single; (c) surviving spouse and the children of the victim in their 
concurring capacities, if the victim was married; or (d) brothers and sisters, if the 
victim is survived only by the latter.101 
 The categories of financial assistance available include: (a) survivor’s 
benefit to heirs of victims, up to PhP 15,000 per victim; (b) medical and 
hospitalization benefit not to exceed PhP 7,500; (c) witness protection fund; (d) 
community assistance to evacuees; (e) special assistance to released prisoners and 
families involved in demolitions; and (f) legal and incidental expenses incurred in 
litigation.102

 Another manifestation of the CHRP’s duty to protect human rights 
comes in the form of visits to detention centers. Article XIII, Section 18(4) of 
the Constitution provides that the CHRP is empowered to make unannounced 
visits to jails, prisons and detention facilities. This enables to directly assess 
whether conditions of detention centers and the treatment of prisoners therein 
are in compliance with human rights standards. A remarkable competency with 
respect to the human rights of those detained is the ability to represent prisoners 
or detainees and advocate for their release shall there no longer exist a legitimate 
ground to hold them in detention.103

 To more clearly illustrate the protection powers of the CHRP, table 2 below 
summarizes its protection mandates. Even though the main objective of creating 
the CHRP was to prevent rampant human rights violations from ever occurring 
again in the country, the CHRP still lacks two protective powers which would have 
equipped it with a more significant capacity to deal with human rights violations: 

101 Ibid, 77, para 393.
102 Ibid, 79, para 396.
103 Ibid, para 398-400.

the power to make complaints to an inquiry officer, and the power to prosecute. 
Noticeably, these two powers are enshrined in the Paris Principles as only optional 
tasks of NHRIs.

  

5.2 Thailand: Protective Mandates of the NHRCT
The NHRCT was established in accordance with the Constitution of the Kingdom 
of Thailand, B.E. 2540 (1997).104  This NHRI was born out of the desire to reform 
state organs during Prime Minister Banharn Silpa-archa’s tenure in 1995.105  At 
the time, the Committee on Political Reform had two ideas pertaining to the 
establishment of a NHRI. The first idea was to establish an NHRI as an independent 
institution, like the ones of the Philippines and South Africa.106  The rationale 

104 See http://www.nhrc.or.th/AboutUs/The-Commission/Background-and-History-2.aspx. 
105 Montri Roobsuwan, The Spirit of the Constitution (n 15) 23, 310.
106 Ibid, 310.
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supporting this idea is that the government cannot interfere with an independent 
NHRI’s work.107  The second idea suggested was for the NHRI to be a sub-
department of the Ombudsmen.108  This idea was inspired by the NHRIs of some 
European countries, such as Spain and Denmark.109  The Committee submitted the 
plan with both ideas to the government, which however did not immediately make 
a decision.110

 Instead, the government set up a specific working group to research on this 
issue and subsequently report to them on the difference between an NHRI that is 
independent and one that is under the Ombudsmen.111  The working group was to 
then make recommendations as to which option would be the most suitable for 
Thailand. On 18 July 1997, at the Meeting of the Constituent Assembly, many 
controversies surfaced: some members in the working group did not want to 
establish the NHRI anymore, some wanted to place it under the supervision of the 
Prime Minister.112

 Nevertheless, those in the Committee and Assembly that supported 
an independent NHRI prevailed.113  They agreed on that the NHRI would be a 
national mechanism to protect the people’s rights. Its establishment would also be 
consistent with the Universal Declaration of Human Rights and the International 
Covenant on Civil and Political Rights which Thailand had just ratified in January 
1997.114  Finally, the Constitution of 1997 was passed on 11 October 1997 with 
provisions on the National Human Rights Commission of Thailand (NHRCT).115  
The Constitution provided a time frame of two years to draft the National Human 
Rights Commission Act establishing the NHRCT.116  This Act was accordingly 

107 Ibid.
108 Ibid, 311.
109 Ibid.
110 Ibid, 312.
111 Ibid.
112 Ibid.
113 Ibid, 313.
114 Ibid.
115 See http://www.nhrc.or.th/AboutUs/The-Commission/Background-and-History-2.aspx.
116 The Constitution of the Kingdom of Thailand (11 October 1997) Royal Gazette, Volume 114, 
Issue 55 Gor, Page 1, Part 8, Articles 199, 200, and 334.

drafted and came into force in 1999.117

 The NHRCT is therefore established by the Constitution from which it 
derives its mandate. However, as a result of the Constitution of Thailand being 
abolished and rewritten numerous times, the NHRCT’s functions have been 
changed by virtue of three Constitutions, namely, the ones of 1997, 2007 and 
2017. Thus, before examining the current mandates, the previous human rights 
protection powers provided to the NHRCT by the 1997 and 2007 Constitutions 
should be outlined for an understanding of how the NHRCT’s protection capacity 
has been unstable and changed over time.
 One may observe three eras of the NHRCT. In the first era, the protective 
mandates of this NHRI could be found in the National Human Rights Commission 
Act of 1999 which was enacted to fulfil Article 334 of the 1997 Constitution.118  In 
terms of protective powers, the NHRCT had a power to receive complaints from 
individuals and NGOs. The Act used the words ‘examination of human rights 
violations’ which carry a milder note than ‘investigation’ in the Thai language, to 
mirror the term ‘examination’ which is used in the 1997 Constitution.119  However, 
further reading into the details of the mandate confirms that the NHRCT was 
empowered to establish a committee to investigate alleged violations. Section 26 
of the 1999 National Human Rights Commission Act provides that the NHRCT, in 
conducting an examination of human rights violations, may appoint sub-officials 
to carry out investigations and make factual inquiries, hear responding statement 
of facts and evidence.120  
 From this provision, it could be said that the examination power was 
intended to be used as a broad term, whereas investigative powers fell under 
that broad term. In conducting an examination, the NHRCT was – and still is 
– empowered to mediate between the persons involved to reach an agreement, 
if it is possible, for compromise and redress of the human rights violation.121  

117 See http://www.nhrc.or.th/AboutUs/The-Commission/Background-and-History-2.aspx.
118 The National Human Rights Commission Act of Thailand 1999 (25 November 1999) Royal 
Gazette, Volume 116, Issue 118 Gor, Pages 1-14.
119 Ibid, Section 18(2).
120 Ibid, Section 26.
121 Ibid, Section 27.
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In addition, under the 1999 Act, when the examination is completed, and 
a commission or omission of acts which violate human rights is found, the 
NHRCT was empowered to require the perpetrators to stop violating human 
rights and perform their appropriate legal duties. It was also empowered to 
inform them about remedial measures for redressing human rights violations 
including the period for implementation of such measures.122  If the violator has 
not implemented the remedial measures for redressing the human rights violation 
or has not completed the implementation without justifiable reasons, the NHRCT 
was empowered to report to the Prime Minister to order an implementation of the 
remedial measures.123

 The second era of the NHRCT began with the Constitution of 2007, which 
granted to the NHRCT a more expansive mandate. In addition to all the protective 
powers already enshrined in the NHRCT Act 1999, the 2007 Constitution added 
adjudicatory-related mandates in Article 257 (2), (3), and (4).124  This Constitution 
granted the power of prosecution to the NHRCT, making it stronger in dealing 
with human rights violations.125  The NHRCT was empowered to refer the matter 
to the Constitutional Court in the case where it agrees with a complaint addressed 
by a complainant that any provision of law affects human rights, and to the 
Administrative Court in the case where it agrees with a complaint addressed by 
a complainant that a by-law, order or any other administrative act affects human 
rights.126  Significantly, this Constitution was the only legal authority ever since the 
NHRCT was established that offered a forceful protective power to the NHRCT 
in filing a lawsuit to the Court of Justice on behalf of the injured person when a 
request is made by the injured person and the NHRCT deems it appropriate to find 
a solution to the violation of human rights.127  
 The third and current era of the NHRCT began when all NHRCT mandates 
were changed by the newest Constitution of 2017, enacted under the military 

122 Ibid, Section 28.
123 Ibid, Section 29.
124 The Constitution of the Kingdom of Thailand 2007 (24 August 2007) Royal Gazette Volume 124 
Issue 47 Gor Pages 1-127, Article 257 (2), (3) and (4).
125 Ibid, Article 257(4).
126 Ibid, Article 257(2) and (3).
127 Ibid, Article 257(4)

government’s control. The 2017 Constitution, drafted by the committee set up 
by the military government who took power since 22 May 2014, provides the 
general features of the NHRCT in Article 247, supplanting that of the former 
2007 Constitution.128  Moreover, the Organic Act on the National Human Rights 
Commission 2017 (hereinafter: Organic Act) was proclaimed seven months later, 
with its Article 3 totally abolishing the National Human Rights Commission Act 
of 1999.129  Since then, the powers and functions of the NHRCT are enshrined 
solely in the new Organic Act, and specifically in its Article 26.
 Article 26 lists five tasks the NHRCT is mandated to do: to promptly find 
out and report the correct facts of human rights violations (Article 26(1)); to publish 
an assessment on the human rights situation (Article 26(2)); to propose measures 
to promote and protect human rights, as well as make proposals concerning the 
amendment of laws to be consistent with human rights principles (Article 26(3)); 
to promptly clarify and provide accurate information in the event there has been 
an inaccurate or unfair report of a human rights violation in Thailand (Article 
26(4)); and to raise awareness among all sectors of the society on the importance 
of human rights (Article 26(5)). 
 The first observation that can be made is that these mandates weigh heavily 
on tasks of an advisory or human rights promotional nature. However, this is not 
to say that a protective function does not exist. In fact, Article 26(1) states that the 
NHRCT has the duty to examine and report on the correct facts regarding all cases 
of human rights violations. Also included in the competency under Article 26(1) 
is the power and duty to make recommendations to the concerned government 
agency or individual on three issues: preventive measures, remedial measures, and 
reparations to the victims.
 The competency to examine and report on the correct facts regarding all 
cases of human rights violations under Article 26 is regulated in various other 
Articles of the Organic Act. For example, Article 27 provides that for the purposes 
of carrying out the functions in Article 26, the NHRCT shall also have the power 

128 The Constitution of the Kingdom of Thailand 2017 (6 April 2017) Royal Gazette Volume 134 
Issue 40 Gor Pages 1-90.
129 The National Human Rights Commission Act 2017: Organic Act. (12 December 2017) Royal 
Gazette, Volume 134, Issue 123 Gor, Pages 1-24.
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and duty to encourage education and research on human rights, disseminate 
information about human rights, and assist victims of human rights violations. 
An interesting provision that governs the NHRCT’s competency is Article 25 
paragraph 2 of the Organic Act which reads that in the discharge of their duties, 
the NHRCT shall have regard to the culture, customs, and context of Thai society 
as well.
 Most importantly, the protective competency of the NHRCT to examine 
and report on the correct facts regarding all cases of human rights violations 
is expounded in Part II of the Organic Act which is entitled ‘Carrying out the 
Functions of the NHRCT’. In this Part, Article 34 provides that when an occurrence 
of a human rights violation becomes known to the NHRCT, the NHRCT shall, in 
a timely manner, conduct an examination so as to find the correct facts and make 
the truth become known. It must also study and make an analysis for the purposes 
of ascertaining the cause of the violation. Subsequent provisions clarify and at 
the same time place impacts on this examination power. For example, Article 
35 paragraph 1 clarifies that the NHRCT may employ any means or manner in 
conducting an examination. However, this is subject to the requirement that the 
means or manner of examination must not be too onerous to the relevant parties, 
and that the relevant parties must have a sufficient chance to explain and present 
evidence.
 Moreover, paragraph 2 of Article 35 explicitly spells out the powers the 
NHRCT has in relation to conducting an examination. These include the power 
to request the appearance of individuals, to request submission of documents 
and evidence, and the power to enter into places. Significantly, these powers are 
subject to the requirement of necessity. According to Article 36 paragraph 1 and 2, 
if upon examination the NHRCT finds that a human rights violation is specific to 
an individual, it may instruct the concerned agency to remedy the violation within 
a suitable period of time which must be at least 60 days. If the agency, without 
good reason, fails to do so, Article 36 paragraph 4 gives the power to the NHRCT 
to notify the cabinet via a report. 
 In addition to the power to conduct an examination into human rights 
violations, Article 37 of the Organic Act provides that the NHRCT also has the 

power to make a complaint to the inquiry officer if the human rights violation 
also constitutes a criminal offense. To be able to exercise this power, it must 
be found that the victim is not able to make the complaint themselves. In this 
event, the NHRCT will be considered the victim under the Criminal Procedure 
Code. Finally, pursuant to Article 38, if a Commissioner of the NHRCT sees 
that a human rights violation is occurring, if the violation needs to be addressed 
urgently, the Commissioner has the power to inform government agencies about 
the violation and ask them to help the victim to the extent that is possible under 
the competency of the informed agency. The law requires the informed agency 
to report on measures taken. Article 38 further states that in cases of unavoidable 
necessity, the NHRCT has the power to order a police officer to help.
 The power to receive complaints, investigate and make complaints to an 
inquiry officer are the three protective powers which still exist. However, the 
powers of mediation and prosecution previously recognized in the NHRCT Act of 
1999 and the 2007 Constitution are absent in this 2017 Act. Further, the NHRCT 
also does not have the power to visit detention facilities or the power to financially 
assist victims of human rights violations. The protection capacity of the NHRCT 
pursuant to the different establishing laws can be summarized in table 3 below. As 
can be seen from the table, the NHRCT has gained only a few mandates to deal 
with human rights violations. It can only investigate and make recommendations, 
but after this process, there is no power to bring cases to the justice system such as 
through commencing prosecution or providing compensation to victims.  



55

2

54

5.3 A Comparative Analysis

5.3.1 A Comparison of the Factors Determining the Establishment of the CHRP 
and NHRCT. 

Before embarking in a comparison of the CHRP’s and NHRCT’s protection capacity, 
it seems opportune to briefly compare the factors that determined their establishment, 
since these factors had an important bearing on the scope and content of these two 
NHRIs’ protection mandates. In the following paragraphs, the factors determining 
the establishment of the CHRP and NHRCT will be placed in the broader context 
of the literature on the factors determining the establishment of NHRIs in general.

 Scholars have identified different factors determining the establishment 
of NHRIs. Following Gomez and Ramcharan, a few main rationales include: the 
need to ensure human rights protection in the immediate aftermath of significant 
violations; the consequence of a political revolution and transition to a more 
democratic regime; and international pressure and support.130  For example, as 
highlighted by Livingston and Murray, NHRIs in states like Northern Ireland, 
Spain, Latvia, and South Africa, were born after a domestic conflict and transition.131  
Cameroon, Nigeria, Togo, and Mexico established their NHRIs in order to be seen 
to be doing something to address domestic human rights problems, after these 
countries came under the pressure to respond to allegations from international 
peers.132  On the contrary, in Australia, Canada, and France, a NHRI was established 
to underpin and cement other means of human rights protection.133 
 Reif notes that new NHRIs were established as states intended to 
democratize and/or become statutory members of an international community.134  
Cardenas observes that NHRIs are ‘created largely to satisfy international 
audiences; they are the result of state adaptation.’135  According to the International 
Council on Human Rights Policy, ‘governments presiding over continuing serious 
violations of human rights calculate that establishing a commission will be a low-
cost way of improving their international reputation.’136  States with poor human 
rights records are more enthusiastic to establish NHRIs even when doing so 
would be a self-restraining mechanism, and to recognize NHRIs’ performances. 
This helps such States to avoid external critiques on human rights abuses and 

130 James Gomez and Robin Ramcharan, ‘The “protection” capacity of National human rights 
institutions in Southeast Asia’, Working Paper Series of The Southeast Asia Research Centre 
(SEARC) of the City University of Hong Kong 172 (2016) 3-8.
131 Stephen Livingstone and Rachel Murray, ‘Evaluating the Effectiveness of National Human 
Rights Institutions: The Northern Ireland Human Rights Commission with Comparison from South 
Africa’, University of Bristol and Queen’s University Belfast, (2005) 35-37
132 Ibid.
133 Ibid.
134 Linda C. Reif, ‘Building Democratic institution: The Role of National Human Rights 
Institutions in Good Governance and Human Rights Protection’, Harvard Human Rights Journal 
13 (2000)1-69.
135 Sonia Cardenas, ‘Emerging Global Actors: The United Nations and National Human Rights 
Institutions’, Global Governance 9 (2003) 23-42.
136 International Council on Human Rights Policy, Performance and Legitimacy: National Hu-
man Rights Institutions, (2004) 1.
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violations.137  This was the case for example in Malaysia and Indonesia, where 
arguably NHRIs were created to legitimize human rights violations committed by 
the State.138 
 The reasons for the NHRI’s establishment in the Philippines match the 
first factors identified by Gomez and Ramcharan: the need to ensure human rights 
protection in the immediate aftermath of significant violations; the consequence of 
a political revolution and transition to a more democratic regime; and international 
pressure and support.139  As outlined above (section 5.1), the endeavor of the 
Philippines in creating the CHRP was mainly driven by the reaction to the rampant 
violations suffered from under President Marcos’ regime, and by the need to 
protect the  rights of the Filipino people. The specific mandates provided by law to 
the CHRP confirm that this NHRI was really established to protect people’s rights.   
 Unlike in the Philippines, in Thailand the awareness of the need to avert 
from human rights violations was not the main reason for the creation of a NHRI. 
Rather, the main reason for Thailand to establish its NHRI consisted in the intention 
of the ruling class to reform the state structure. This corresponds to the rationale 
outlined by Cardenas: state adaptation to satisfy international audiences.140 As a 
result, it can be seen that whereas in the Philippines the protection of human rights 
takes center stage in the establishing of the CHRP, in Thailand, it only played a 
supplementary role in determining the institutional design of the NHRI, whereby 
such concern added weight in favor of establishing an independent NHRI as 
opposed to a sub-department of the Ombudsmen. 
 Moreover, Article 334 of the 1997 Thai Constitution provided a two-year 
timeframe for completing the Act establishing the NHRCT. This is another significant 
point, which evidences that establishing the NHRCT was not an urgent agenda for 
Thailand. This lack of urgency is different from the situation in the Philippines 
where the NHRI was established promptly after the fall of the dictatorship. The 

137 Sonia Cardenas, Chains of Justice: The Global Rise of State Institutions for Human Rights 
(Philadelphia, University of Pennsylvania Press, 2014) 55-73.
138 Ken Marijtje Prahari Setiawan, Promoting human rights (n 10).
139 James Gomez and Robin Ramcharan, ‘The “protection” capacity of National human rights 
institutions in Southeast Asia’ (n 137) 8.
140 Sonia Cardenas, Chains of Justice (n 144) 55-73.

1987 Constitution of the Philippines was approved by ratification by the people on 
2 February 1987. Three months later, on 5 May 1987, the CHRP was established. 
It can be argued that the objective to escape the dictatorship regime and the related 
human rights violations in the Philippines accelerated the creation of its NHRI. 
 Our comparison of the factors determining the establishment of the CHRP 
and NHRCT, from the background of the description of the mandates of these two 
NHRIs included in sections 5.1 and 5.2 of this paper, confirms that the reasons 
of establishing NHRIs reflect their performances, exact purposes, and protective 
mandates to deal with human rights cases. We argue that a NHRI whose primary 
reason of establishment was to really safeguard peoples’ rights from massive 
human rights violations caused by a previous dictatorship regime like the CHRP 
has more stable and stronger protective mandates than a NHRI established for 
other reasons such as the NHRCT. 

5.3.2  A Comparison of the CHRP and NHRCT Protection Capacity 

The CHRP and NHRCT bear significant differences both in their protective 
mandates and in the stability of the legal basis from which the mandates are derived. 
On the one hand, the Philippines — as described in section 5.1 — established and 
amended specific laws to support the mandates of its NHRI, whereby none of the 
main protective functions enumerated by the Paris Principles has been withdrawn 
or eliminated afterwards. In Thailand on the other hand, different Constitutions 
under different governments have granted varying degrees of protection mandates 
to the NHRCT, reflecting the origin of the Thai NHRI—a product to suit the will of 
the ruling government. Thus, the CHRP evidently has more stable mandates than 
the NHRCT. This is one factor that impacts on the performance of a NHRI to deal 
with human rights cases because if the NHRI’s mandates changes overtime like in 
Thailand, the performances become slower and the NHRI proves less effective to 
deal with human rights cases.
 Moreover, the CHRP has more protective mandates which a NHRI should 
hold than the NHRCT. Indeed, when comparing the competencies of the CHRP 
and the NHRCT, a number of differences can be observed: 
 Firstly, both the Philippine and Thai NHRIs can receive complaints of 
human rights violations. Even in absence of a complaint, both NHRIs can also act 
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upon the knowledge of human rights violations on their own initiative. However, 
there is a difference: for the CHRP such action upon knowledge of a human rights 
violation in the context of the CHRP is called an ‘investigation’, whereas in 
Thailand the term ‘to conduct an examination’, which connotes a milder tone, has 
been adopted instead.
 Secondly, with respect to the powers derivative from the power to 
investigate or conduct examinations, the CHRP’s powers are more extensive. The 
NHRCT Organic Act of 2017, in regulating the NHRCT’s examination powers, 
only considers powers which are already inherent in the normal course of the 
fact-finding activity. As mentioned in section 5.2 above, the Organic Act provides 
that in the exercise of their examination powers, the NHRCT may request the 
appearance of persons, and the submission of evidence. It can be said that the 
provisions on these inherent powers are merely a clarification, or exemplification 
of what the NHRCT may do. 
 Thirdly, Article 36 paragraph 4 of the Organic Act provides that after 
examining, if the government agencies who are violators do not comply with 
the NHRCT’s request to stop the violations and/or take responsibility for their 
violations and compensate the victims, the NHRCT may report these issues to the 
cabinet. In this sense, it can be observed that if the cabinet ignores or takes the side 
of the violating agencies, there is no provision or further step for the NHRCT to 
help victims which means that the cases might not be fairly resolved, and victims 
might not be properly compensated. In the Philippines, on the other hand, Section 
18(6) of the Constitution states that the CHRP can directly provide financial aid 
for victims after having investigated and found cases of human rights violations. 
This is a significant mandate in respect to which we argue the CHRP should be 
an example for the NHRCT to learn from. It is very important that the violations 
can be at least redressed to satisfy the victims, which should be protected and 
compensated without any governmental approval.   
 Fourthly, the CHRP has a more extensive list of capabilities in terms of 
witness protection. What the CHRP is allowed to do when it investigates alleged 
human rights violations extends beyond the obvious task of finding facts from 
relevant parties. It has to be recalled that the CHRP can offer witness protection 

while investigations are being conducted, they can provide legal and even medico-
forensic assistance to victims. On the contrary, no power of this kind is given to 
the NHRCT. It can therefore be said that the competencies of the CHRP are truly 
based upon all needs of a victim of human rights violations in the course of an 
investigation. As such, the CHRP’s investigative competencies are more extensive 
and comprehensive than the competency to conduct examinations in the case of 
the NHRCT.
 Fifthly, in terms of facilitating the access of victims to the judicial process, 
the NHRCT, on the one hand, is able to make a complaint to an inquiry official 
- when the victim cannot do so themselves - if a human rights violation against 
the victim also constitutes a crime. Pursuant to the Thai Criminal Procedure Code, 
the inquiry official will then have to investigate the case, and later send the files 
to a prosecutor. The files will include an opinion by the inquiry official as to 
whether the official recommends the case to be prosecuted or not. The prosecutor 
will review the files and the inquiry official’s recommendations. The decision 
to prosecute or not will be subject to the prosecutor’s discretion. The CHRP, 
on the other hand, is endowed with the power to make a complaint directly to a 
prosecutor, bypassing the police, which is mentioned in Resolution No. A93 047. 
This significant difference shows that the CHRP facilitates a more direct access 
of human rights victims to the justice system and to judicial procedures than the 
NHRCT. The CHRP may directly access the prosecutorial process which is more 
helpful for victims where the NHRCT only has the power to communicate with 
the police, a process which can be slow, reluctant, and can cause victims to be 
subject to an unfair legal process in many occasions and ways. Also in this regard, 
Thailand should learn from the Philippines.
 Sixthly, the perhaps greatest difference between the CHRP and NHRCT 
can be observed with respect to financial assistance. On the one hand, the CHRP’s 
ability to provide financial assistance once again testifies that the real needs of a 
victim of human rights violation have been taken into account and reflected in 
the CHRP’s mandate. The legal bases for this provision of financial assistance— 
Section 18(6) of the 1987 Constitution, and Res. No. A89 125 - form a significant 
part of the CHRP’s mandate. There are concrete guidelines on the mandate and 
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corresponding amounts of remuneration for victims of human rights violations.141  
On the other hand, in Thailand, the NHRCT can only provide remuneration to 
cover the cost of transportation fees for persons travelling to give testimony which 
is provided in Article 35(3) of the Organic Act 2017. Thus also in this regard 
the CHRP has powers granted by law which can effectively help human rights 
victims. It would be extremely beneficial for other NHRIs such as the NHRCT to 
have these powers in order to help victims in a direct and timely manner without 
the need to wait for awards from court judgments, which could be uncertain and 
time-consuming.
 Seventhly, in terms of prosecution and adjudication, we notice that neither 
NHRI has the ability to prosecute or adjudicate a case of alleged human rights 
violation. However, unlike the NHRCT, the CHRP can visit detention facilities, 
which is an important task because in such facilities human rights violations, such 
as torture and inhuman treatment, are likely to happen. Lastly, and rather notably, 
the NHRCT’s exercise of its functions is subject to principles of necessity, and 
peculiarly, the culture, customs, and context of Thailand. On the contrary, the 
CHRP is not bound by such considerations in carrying out its functions.
 The differences in the two NHRIs’ protective powers are briefly summarized 
in the table below.

141 CHRP Resolution No. A89 125 and No. A96 060

 Complexively, it can be said that the protective powers of the CHRP are 
more established, extensive, and comprehensive than the ones of the NHRCT. 
This difference is arguably due both to the different reasons of establishment of the 
two institutions, and to the different degrees of stability of the two Constitutions. 
Deliberately, many Resolutions refine and provide guidelines on the particularities 
of CHRP’s protective powers. The same cannot be said for the NHRCT. The 
protective functions of the Thai NHRI are unstable in comparison to the one of the 
Philippines. The above comparison has shown that the CHRP is better equipped 
with tools to more effectively deal with human rights violations than the NHRCT. 
The CHRP has almost all of the protective functions enumerated by the Paris 
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Principles which NHRIs should have to help victims. The NHRCT lacks a few 
significant functions even though it meets the Paris Principles’ minimum standard. 
Arguably, if the NHRCT had the same protective mandates as the CHRP, its 
protection capacity would be much greater.

6. Impacts to the Performances of NHRIs

6.1 Approaches Proposed in the Literature

Scholars have noted that governments are the main source of explicit impacts 
on the protection capacity of NHRIs.142  NHRIs in politically unstable states will 
risk not being able to carry out their mandates properly, because their sustenance 
is tied to the government: they can be subject to aggressive intervention by the 
government or its apparatus.143 
 The government is also the main attributor who underpins a NHRI’s 
legitimacy and credibility. NHRIs are able to work effectively if governments 
accept and respect human rights, no longer see human rights as merely negative 
obligations, but look at human rights as positive duties.144  
 Furthermore, scholarly work has shed light onto the manners by which 
governments can set restrictions to NHRIs’ protective capacity. A prime example is 
India. As Smith notes, the Indian government exempted violations of human rights 
committed by the armed forces from the National Human Rights Commission 
(NHRC) investigatory powers, thereby building in structural limitations to ‘the 
independence of the institution in protecting the people against the government 
and/or its agencies’.145

 A question often raised is whether it is possible for NHRIs to be really 
independent of the government. NHRIs’ independence is at the very heart 

142 Gauthier de Beco and Rachel Murray, A Commentary on the Paris Principles on National 
Human Rights Institutions (n 2).
143 Jonathan Liljeblad, ‘The Efficacy of National Human Rights Institutions Seen in Context: 
Lessons from the Myanmar National Human Rights Commission’, Yale Human Rights and 
Development Journal 19(1) (2017) 95-132.
144 Mary Robinson. 2003. From Rhetoric to Reality: Making Human Rights Work, special lecture 
at the London School of Economics and Political Sciences. 23 October. Retrieved 29 November 
2019, https://digital.library.lse.ac.uk/objects/lse:wan437vas.
145 Anne Smith, ‘The Unique Position of National Human Rights Institutions’ (n 1) 917.

of the concern on their effective performance, and also marks the difficulty in 
protecting human rights.146 NHRIs’ autonomy from the government allows them to 
investigate the government and its actors with respect to the commission of human 
rights violations whereas being under government control can jeopardize their 
capabilities.147  The ability of NHRIs to undertake investigations autonomously, to 
demand the production of written documentation, to compel answers to questions, 
to threaten with court proceedings if a person or organization is not cooperative, 
to publish the outcome of the investigation, and to access prisons and places of 
detention are perhaps among the most important indicators of their operational 
independence, which is also deliberated in the Paris Principles.148 
 Smith remarks that it may be difficult to assess whether NHRIs work 
independently or not because they are funded and appointed by the government.149   
The issue of financing is one of the vital matters which should guarantee NHRIs’ 
independence from governmental control. In India, the fiscal autonomy of the 
Jammu and Kashmir State Human Rights Commission (SHRC) is reliant upon 
the Financial Department of State, therefore, the SHRC is reduced to a dependent 
extension of the government.150  Moving on to the African continent, in Chad, and 
Togo, governments have purposefully reduced the budgets of the NHRIs, when 
these exercised their independent right to grumble their respective governments.151   
In Cameroon, the NHRI’s funding was radically reduced for two years after it 
launched a confidential report with condemnations on its government abuses in 
the situation of state of emergency in the North-West Province in 1992.152  In 
Zambia, due to shortages in funding, the NHRI lost government premises which 
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adopted 4 March 1994, G.A. Res. 48/134, U.N. GAOR, 48th Sess., U.N. Doc. A/Res/48/134 
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had been promised to it after voicing complaints on the torture of military coup 
detainees in 1996.153

6.2 This Paper’s Approach to the Impacts on NHRIs’ Performances

This paper focuses on the impacts on the performances of NHRIs which can be 
enhanced or limited by governments. We agree with scholars like Gauthier de 
Beco and Jonathan Liljeblad, who pointed out that governments are the main 
source of explicit impacts to the performances of NHRIs. Section 7 of this paper 
comparatively analyses how the governments of the Philippines and Thailand 
have been impacting their NHRIs. This research highlights both similarities and 
differences in the manner by which both NHRIs have been impacted by their 
governments. 
 This paper also shares Anne Smith’s view that independence is at the very 
heart of the concern on an NHRI’s effective performance. Our research clarifies 
that despite the NHRIs of the Philippines and Thailand have an independent status 
as guaranteed by their national constitutions, the governments of both countries 
are still able to limit their NHRIs in many ways. This confirms that an NHRI’s 
independence must be scrutinized not only in legal terms but also from the 
viewpoint of political practice. 

7. Impacts on the Performances of the CHRP and NHRCT

7.1 The Philippines: the CHRP

The present section of this paper will focus on the impacts on the CHRP’s 
performance in the exercise of their mandates since President Duterte took office 
in 2016. After declaring the policy of war on drugs, his rhetoric against human 
rights has been well documented. The impacts on the performance of the CHRP are 
mainly caused by Duterte and his administration supporting and complying with 
his policy of war on drugs. Interestingly, almost all of these impacts have a merely 
political nature and do not directly involve legal powers. The main weapons used 
to interfere with the CHRP’s activity were anti-human rights rhetoric, threats, and 

153 Ibid, 112-131

budget cuts. The reason why Duterte so far has not been able to affect the CHRP 
by legal actions is because the CHRP’s mandates have a strong and stable legal 
basis in the Constitution of 1987, which cannot be changed by simple political 
majority. The Constitution may only be changed by a Costituent Assembly, or 
a People’s Initiative, or a constitutional convention. According to Article XVII, 
Section 3 of the Constitution, the Congress may, by a vote of two-thirds of all its 
members, call a constitutional convention, or by a majority vote of all its members, 
submit to the electorate the question of calling such a convention.154  Thus it is 
very difficult to amend the mandates of the CHRP. Therefore, the impacts to the 
CHRP’s performance set by the Philippine’s government so far, and analyzed in 
this research, pertain to Duterte’s political actions rather than legal actions.
 The first weapon which Duterte used to limit the CHRP’s performances 
is his rhetoric against human rights. For example, he publicly supports acts that 
violate human rights, namely, summary killings against alleged drug dealers 
and users. United Nations High Commissioner Zeid noted that the President’s 
repeated calls for the police, military and the general public to engage in a ‘war on 
drugs’, bringing people in ‘dead or alive’, has fostered an environment of alarming 
impunity and violence.155  This environment, coupled with the unpopular opinion 
of human rights closes the political space in which the CHRP works. 
 Raymund Rosuelo, Chief of the Research, Documentation, and Resources 
Division of the Commission on Human Rights of the Philippines remarked that 
currently, ‘(t)here is an automatic tendency for many citizens to label the work of 
the CHRP as being against progress’ and that the CHRP’s defence of criminals 
‘impacts the acceptance of the CHRP.’156  He added that the CHRP’s ‘biggest 
challenge lies in mobilizing support form a majority of the population to subscribe 
to the concept of human rights in the age of populist governance.’157

154 Dante Gatmaytan-Magno, ‘Changing Constitutions: Judicial Review and Redemption in the 
Philippines’, UCLA Pacific Basin Law Journal 25 (2007) 3-4.
155 The United Nations Human Rights Office of the High Commissioner. 2016. ‘Zeid urges 
investigation into Philippines president’s claim to have killed three people’ 20 December. 
Retrieved 29 November 2019, https://ohchr.org/EN/NewsEvents/Pages/DisplayNews.
aspx?NewsID=21052&LangID=E.
156 Raymund Rosuelo, Chief of the Research, Documentation, and Resources Division of the 
Commission on Human Rights of the Philippines. (October 2019). Telephone interview.
157 Ibid.
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 In the second example, he called CHRP chairman and human rights 
defender, Chito Gascon, a ‘pedophile’ on national television, because of Chito’s 
focus on the killing of teenagers in the government’s bloody war on drugs.158   The 
reason for such a defamation of the CHRP chairman was that since the policy 
of war on drugs was launched, resulting in severe human rights violations, the 
CHRP obviously has been critical of this issue. By proclaiming that the CHRP 
chairman is fixated with young males, Duterte denigrated him publicly. The people 
of the Philippines take Duterte’s rhetoric seriously, because of the appeal of the 
‘strongman’ in Filipino culture. Chito Gascon himself explains it:

  ‘The appeal of the strongman is not new 
and has enticed adherents throughout history. Their 
proposition has always been simple and strangely 
effective. They pose a false choice, presenting—
in a complex society of competing interests—an 
alternative of greater safety, security, and stability, 
in exchange for diminished freedoms. This false 
and even dystopian dichotomy has regained some 
currency by feeding upon growing public frustration 
with governments’ inability to make democracy work 
for all. And that is how strongmen—perceived to be 
decisive, armed with populist rhetoric in a ‘post-
truth’ world, and ready to cut democratic corners—
rise to power.’159  

 Ramon Casiple, a political analyst, remarked that despite criticism from 
opposition politicians and international organizations, Duterte remains popular in 
the Philippines.160  Being the strongman in his country, Duterte with his rhetoric 

158 The Conversation. 2018. ‘The brutal personal costs of the Philippines’ human rights abuses.’ 
2 August. Retrieved 29 November 2019, http://theconversation.com/the-brutal-personal-costs-of-
the-philippines-human-rights-abuses-100694.
159 Chito Gascon, 2018. ‘What the Philippines Tells Us About the Broken Promises of Human 
Rights.’ Time, 30 May. Retrieved 29 November 2019, http://time.com/5294301/what-the-
philippines-tells-us-about-the-broken-promises-of-human-rights/
160 ABS-CBN News. 2018. ‘Two years on, Duterte remains popular among Filipinos: analyst’ 
30 June. Retrieved 29 November 2019, https://news.abs-cbn.com/focus/06/30/18/two-years-on-
duterte-remains-popular-among-filipinos-analyst

and actions can be said to contribute to diminish the CHRP’s effectiveness. 
Duterte’s rhetoric imposes on the public the opinion that human rights defenders 
are enemies of the state, that human rights stifle progress and undermine security, 
and that human rights causes are insignificant and to be ignored. 
 The second weapon which Duterte used to limit the CHRP is his attempt 
to undermine it financially and institutionally. For what concerns the financial 
undermining, Duterte remarked that the CHRP deserves a low budget because it 
is ‘useless’ and always protects criminals’ rights.161  In 2018, the CHRP requested 
a budget of 1.72 billion pesos (PhP), but the government proposed less than half 
of that.162  In the end, the Commission was allotted PhP 689,706 million (about 
12,000 Euro) in the National Expenditure Program for the fiscal year of 2019. This 
is only half of the originally proposed PhP 1.176 billion budget.163  The budget 
requires the Senate’s approval before it becomes final but it passed because Duterte 
holds a majority in both chambers of the house.164  It has been noted that Duterte’s 
lobbying has an impact on Congress whereby the more passionately he defends 
the passage of bills, the more likely they will be passed into laws.165  As such, it 
could be said that Duterte has influence over legislative instruments that effect the 
CHRP’s mandate and fiscal autonomy.
 For what concerns the institutional undermining, the President on numerous 
occasions has threatened to abolish the CHRP. For example, in a press conference 
after his second State of the Nation (Sona) at the House of Representatives in 
Quezon City, he said: ‘And when the time comes, Commission on Human Rights, 
you are better abolished.’166  Also, he insisted that the police or any officials 
working to support his war-on-drugs policy will not be investigated by the CHRP 

161 Harriet Agerholm, 2017. ‘Philippines cuts its human rights budget to £15.’ Independent, 
13 September. Retrieved 29 November 2019, https://www.independent.co.uk/news/world/asia/
philippines-human-rights-budget-cut-rodrigo-duterte-war-drugs-isis-marawi-a7944086.html.
162 Ibid.
163 Commission on Human Rights of the Republic of the Philippines. 2018. ‘House of Reps pitch 
for higher CHR funding during plenary debates’, 25 September. Retrieved 29 November 2019, 
http://chr.gov.ph/hor-pitch-for-higher-chr-funding-during-plenary-debates/.
164 Harriet Agerholm, ‘Philippines cuts its human rights budget to £15’ (n 161).
165 Mara Cepeda, 2018. ‘Duterte didn’t lobby enough, only 5 of 18 priority bills became laws’ 
Rappler, 22 July. Retrieved 29 November 2019, https://www.rappler.com/nation/206211-duterte-
congress-priority-bills-second-year
166 https://newsinfo.inquirer.net/917250/duterte-threatens-to-abolish-chr.
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without his consent:
 ‘I will not allow my men to go there to be investigated. 
Human Rights Commission, you address your request 
through me because the Armed Forces is under me 
and the police is under me (…)’167

 Lastly, the President cut the CHRP’s network of cooperation, both 
international and domestically. On the international front, he withdrew the Philippines 
from the International Criminal Court. In February 2018, the International Criminal 
Court (ICC), as announced by the Office of the Prosecutor, began a preliminary 
investigation into the situation of the ‘war on drugs’ campaign launched by 
the Government of the Philippines.168 As such, the CHRP can be involved with 
respect to the ICC’s investigation into the alleged extrajudicial killings. However, 
Duterte’s public statement dissuading the police from cooperating in human 
rights investigations, particularly with respect to the alleged extrajudicial killings 
in the war on drugs, disconnects networks of cooperation between domestic and 
international organizations that are able to support the CHRP’s work.169 
 He also threatened to arrest the Prosecutor of the ICC if she conducts 
investigations in the Philippines and told the police to not cooperate ‘when it 
comes to human rights, whoever rapporteur it is’.170  These public statements, 
in addition to being hurtful, have the effect of belittling figures of human rights 
defenders, and the causes and values for which they stand as being insignificant 
and to be ignored. Finally, the Philippine government transmitted its notice of 

167 Ibid.
168 Martin Petty, 2018. ‘Hague court opens examination into Philippines drugs war deaths’, Reuters, 
8 February. Retrieved 29 November 2019, https://www.reuters.com/article/us-philippines-drugs-
icct/hague-court-opens-examination-into-philippines-drugs-war-deaths-idUSKBN1FS0KU; See 
also The International Criminal Court. 2018. ‘Statement of the Prosecutor of the International 
Criminal Court, Fatou Bensouda, on opening Preliminary Examinations into the situations in the 
Philippines and in Venezuela’ 8 February. Retrieved 29 November 2019, https://www.icc-cpi.int/
Pages/item.aspx?name=180208-otp-stat. 
169 The Guardian. 2018. ‘Rodrigo Duterte tells police not to cooperate in drug war investigation’ 2 
March. Retrieved 29 November 2019, https://www.theguardian.com/world/2018/mar/02/rodrigo-
duterte-tells-police-not-to-cooperate-in-drug-war-investigation.
170 Frederic Burnand, 2018. ‘World must act on a litany of crimes, says outgoing human rights 
commissioner’ JUSTICEINFO.NET, 8 March. Retrieved 29 N0vember 2019, https://www.
justiceinfo.net/en/tribunals/national-tribunals/36642-world-must-act-on-a-litany-of-crimes-says-
outgoing-human-rights-commissioner.html.

withdrawal to the office of the UN Secretary-General in New York, formalizing 
the announcement of President Duterte on 14 March 2018, and the withdrawal 
took effect on 17 March 2019.171 This withdrawal has a negative impact as it limits 
the temporal scope of the CHRP’s cooperation with the ICC. In other words, 
although the CHRP can continue to cooperate with the ICC even after March 
2019, such cooperation by, for example, supporting information and evidences, 
will most likely be only with respect to the situation of the extrajudicial killings 
that happened before the withdrawal of the Philippines from the Rome Statute 
took effect in March 2019, because only the events happening within that period 
will still fall within the jurisdiction of the ICC.
 On the domestic front, the CHRP’s work on facilitating the administration 
of justice in the case of extrajudicial killings has been made difficult by the 
authorities carrying out Duterte’s policy. First, the police changed the language 
which they used to identify deaths that seem connected to the war on drugs. 
Having previously referred to those deaths as deaths under investigation, the 
police now use the term homicide to designate that there are no longer any cases 
under investigation, that they have finished conducting investigations and have 
concluded that they were a result of homicides.172  By doing so, the police do not 
have to report any new cases of killings of journalists and activists, because the 
police consider the cases solved. 
 Second, the police have been accused of covering up the extrajudicial killings 
by planting evidence, tampering with crime scenes, and unlawfully disposing of 
bodies of drug suspects, among others. These acts allegedly allowed the police to 
resolve the cases as being legitimate.173  Third, the police simply did not cooperate 
and refused to hand in even the information available to them that was related to the 
alleged extra-judicial killings. The unwillingness of the government to cooperate 
in independent investigations, and the police’s withholding of information, make 

171 Lian Buan and Jodesz Gavilan, 2019. ‘Duterte throws decade-long fight for the International 
Criminal Court’ Rappler, 13 March. Retrieved 29 November 2019, https://www.rappler.com/
newsbreak/in-depth/225454-philippines-duterte-withdrawal-international-criminal-court.
172 Amnesty International. 2019. ‘‘They just kill’ ongoing extrajudicial executions and other 
violations in the Philippines’ ‘war on drugs’, 10. Retrieved 29 November 2019, https://www.
amnesty.org/download/Documents/ASA3505782019ENGLISH.PDF.
173 Ibid, 23.
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it difficult for the CHRP to work and continue their own investigations.174

 It can also be argued that the climate of fear and impunity brought about 
by Duterte’s rhetoric against human rights has caused the families of victims to be 
fearful and not come forward to be involved with CHRP’s investigations. This was 
indeed reported by the CHRP who cited a number of cases where the investigation 
remains unresolved due to non-cooperation from the victim’s families. Raymund 
Rosuelo confirms that the CHRP started to face impacts in dealing with human rights 
violations after 2016 which is the year that President Duterte came into power.175  
He notes that the number of resolved cases has been decreasing, especially the 
cases involving governmental actions and policies such as extrajudicial killing.176 

7.2 Thailand: the NHRCT

Thailand has been ruled by the military government since 22 May 2014. 
After the 2019 general elections, the new Parliament elected the junta chief 
Prayuth Chan-ocha as Prime Minister. Thus, the same military government now 
continues in the form of a civilian government to maintain control over the 
security forces and all governmental institutions. The military junta, called the 
National Council for Peace and Order (NCPO), was formally dissolved when 
the new cabinet swore in on 16 July 2019, but de facto continues its previous 
work under new forms and names.177

 The NCPO’s vow to stamp out corruption and return the country to 
democratic rule has been used to legitimize their powers in a variety of ways. 
In many cases, human rights abuses were perpetrated by government officials. 
Public discussion on the state of human rights and democracy have been blocked 
by authoritative laws. Sedition and computer-related crimes have been the main 
criminal charges, subjecting numerous activists and dissenters, who acted against 
the government through peaceful expression of their views, to arbitrary arrest, 

174 Raymund Rosuelo, Chief of the Research, Documentation, and Resources Division of the 
Commission on Human Rights of the Philippines. (October 2019). Telephone interview
175 Ibid.
176 Ibid.
177 Pithaya Pookaman, 2019. ‘Thailand’s Government a Junta by Any Other Name’ Asiasentinel, 
19 July. Retrieved 29 November 2019, https://www.asiasentinel.com/politics/thailand-government-
junta-by-any-other-name/.

prosecution, and detention.178  
 Apart from violating human rights, the Thai military government also took 
steps to undermine the NHRCT. One of the first steps was the proposal of abolishing 
the NHRCT as such and make it to a sub-department of the Ombudsmen.179  Before 
2017, the NHRCT was one of the Other Constitutional Organs empowered by the 
2007 Constitution. During the drafting process of the 2017 Constitution operated 
by the junta-appointed Constitution Drafting Committee (CDC), there were plans 
to withdraw the NHRCT from the Constitution.180  This exemplifies the manner in 
which the government tried to impact the NHRCT’s performance by proposing a 
fundamental change in the Commission’s very structure: the proposal of merging 
it with another institution or even abolishing it.
 Although the military government-appointed Constitution Drafting 
Committee failed to merge or abolish the NHRCT, other governmental agencies 
and the cabinet have succeeded in limiting the NHRCT’s work. One of the manners 
by which governmental agencies and the cabinet have impacted the NHRCT’s 
work is their blatant unresponsiveness. Interestingly, this unresponsiveness is made 
possible by the law: The government and its agencies can insist that the law merely 
provides that they shall have the power to receive information from the NHRCT, 
whereas further action to be taken by the government and its agencies has not been 
specified in the law. As mentioned under 5.2 above, according to Article 26(3) of the 
Organic Act 2017, the NHRCT has the power to recommend governmental agencies 
that violated people’s rights to stop their actions. Article 36 of the same Act also 
provides that if upon examination the NHRCT finds that a human rights violation is 
committed by a governmental agency against a specific individual, it may instruct 
the concerned agency to remedy the violation within a suitable period of time which 
must be at least 60 days.181  If the agency, without good reason, fails to do so, the 

178 Matichonweekly. 2017. ‘Summary on the Human Rights Situation in Thailand for the Year 
2019 through the Eyes of Human Rights Organizations both Thai and International’ 28 December. 
Retrieved 29 November 2019, https://www.matichonweekly.com/in-depth/article_72772
179 MGR Online, 2015, ‘Merging the NHRCT and the Ombudsmen—a Brewing Anger 
Waiting to Burn the NCPO’ 4 March. Retrieved 29 November 2019, https://mgronline.com/daily/
detail/9580000038888.
180 Ibid.
181 The Organic Act of National Human Rights Commission of Thailand 2017, Article 36 para 4.
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NHRCT may notify the cabinet.182  In reality, government agencies and the cabinet 
always ignore this process, and are not willing to come to any resolution.
 This unresponsiveness which impacts the NHRCT’s performance in 
dealing with human rights cases has been witnessed on numerous accounts and 
in varying degrees. For example, in the case of the ‘Walk for Rights’ protest, 
where demonstrators who requested the government to address problems about 
distributing land for agricultural purposes were arrested and coerced to end 
the demonstration, the NHRCT issued a statement urging the government to 
investigate the conduct of the officials who carried out the arrest and coercion.183  
The government issued a resolution stating that human rights protesters will 
receive the same treatment as any civilian: If they violate the law they will be 
sanctioned. The resolution stressed the need to balance the fight for human rights 
with the protection of public interest, making reference to the sensitive nature of 
the subject at hand.184  As the subject matter of this protest is not too political, the 
government will not be completely unresponsive. As a matter of fact, it even stated 
in the resolution that it has consulted the Ministry of Justice and is trying to amend 
legislation on agricultural land distribution.
 A higher degree of unresponsiveness is seen with respect to complaints on 
political cases which directly affect the government’s political image. The case 
which exemplifies this level of unresponsiveness is the ‘We Move’ case. Here, a 
group of people called ‘We Move’ organized a forum to discuss political issues and 
the drafting of the new Constitution of Thailand under the military government in 
2016.185  Despite being a peaceful event, governmental security units arrived at the 

182 Ibid.
183 Isranews Agency. 2018. ‘Fear from being Harassed and Sued to Silence! NHRCT Prepares 3 
Proposals to the Prayuth Government to Solve Human Rights Violations’14 October. Retrieved 29 
November 2019, https://www.isranews.org/isranews-news/70291-isranews-70291.html.
184 The Secretariat of the Cabinet. 2018. ‘Cabinet Resolution on the Results of Deliberation 
of Proposals on Human Rights Promotion and Protection (Regarding the Alleged Harassment of 
Human Rights Defender by Government Officials), 2 October. Retrieved 29 November 2019, http://
www.cabinet.soc.go.th/soc/Program2-3.jsp?top_serl=99329866&key_word=&owner_dep=&meet_
date_dd=2&meet_date_mm=10&meet_date_yyyy=2561&doc_id1=&doc_id2=&meet_date_
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185 Prachatai. 2016. ‘We Move Exposes the Plethora of Flaws in the Meechai Constitutional 
Draft’ 1 February. Retrieved 29 November 2019, https://prachatai.com/journal/2016/02/63826.

venue to prevent it from happening. This case was brought up by the NHRCT.186  
The government responded that the officials acted under the law. The relevant law 
consisted in an announcement proclaimed by the military governmental officials 
themselves in their capacity as NCPO.187  This announcement prohibits political 
gathering, reasoning that such gathering undermines national security.188  
 In the ‘We Move’ case, the NHRCT called on the government to enact laws 
that provide reparations to victims of state-sponsored human rights violations. The 
government responded that it had already determined, in consultation with the 
Ministry of Justice, that the legislation proposed by the NHRCT would not be 
necessary, citing the absence of such laws in Germany and other countries.189  This 
example shows that the government does not heed the NHRCT’s voice when it 
acts on behalf of citizens who criticize the government, making it impossible for 
the NHRCT to bring about any meaningful solution to redress these human rights 
violations.
 In the highest degree of unresponsiveness, the government does not even 
acknowledge the NHRCT’s statement with respect to a human rights complaint, 
acting as if the action which gave rise to the complaint never happened. This is 
seen in cases where the political image of the government is severely tarnished, 
such as the Rajabhakti Park incident.190  Here, governmental officials were accused 
of corruption in building the Rajabhakti (meaning loyalty to the monarch) Park. A 
group of protesters, most of them university students, arranged a train ride from 

186 The Secretariat of the Cabinet. 2018. ‘Cabinet resolution on the Examination Report on Propos-
als to Solve the Problem [Concerning Civil Rights related to the Freedom of Expression in the Case 
where National Security Officials Ordered We Move to Stop their Symposium on the Draft Constitu-
tion’, 10 April. Retrieved 29 November 2019,http://www.cabinet.soc.go.th/soc/Program2-3.jsp?top_
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yyyy=2561&doc_id1=&doc_id2=&meet_date_dd2=&meet_date_mm2=&meet_date_yyyy2=.
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Bangkok to the Park located in Hua Hin. Their train was stopped by government 
officials and all protesters were subsequently arrested.
 Upon their pre-trial release, they brought a complaint to the NHRCT. The 
NHRCT issued a statement to the relevant authorities, but did not receive any 
form of co-operation: no response was given, no official came to testify or provide 
information.191  After only a few days, the NHRCT had to announce the closure of 
the examination of this complaint.192  The tarnish to the government’s political image 
here was very severe—it was accused of corruption in building an homage to the 
monarchy, the very institute it swore to protect. In such case of severely damaged 
political image, it can be seen that the government’s unresponsiveness is complete.
 On the issue of unresponsiveness and non-compliance from governmental 
agencies, Paweena Chaneid, Legal Officer of the NHRCT remarks that, in reality, 
when the NHRCT makes a recommendation, the non-compliant agencies do 
not need to follow it. There is no legal binding force which can compel such 
agencies to stop the violating act or compensate victims. The non-compliance is 
without sanction.193 This means governmental agencies are free to comply with the 
recommendations or not. Thus, compliance depends rather on the attitude of the 
individual agency. She further comments that the deficiency in the law which does 
not equip NHRCT’s recommendations with a sanction or legally binding effect is 
a major impediment in the NHRCT’s work, especially in cases where the agency 
accused of committing a human rights violation is an agency related to security, 
such as the Police Department and the Ministry of Defence.194  These agencies 
usually ignore the reports that the NHRCT submits, because they think it is merely 
a paper and has no power of enforcement.195

 On this same point, Wat Tingsamitr, the current NHRCT Chairperson, made an 
interesting remark. The NHRCT is one of the governmental organizations supported by 
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194 Ibid.
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governmental budget. It has a mandate to receive complaints from the people, but in 
reality, if such complaints expose corruption or undermine the government’s policy and 
actions, their political relevance makes it difficult for the NHRCT to deal with them.196

 Also the Former Commissioners of the NHRCT Tuenjai Deetes, and 
Angkhana Neelaphaijit, both of whom resigned on 31 July 2019, profess a similar 
opinion. According to the amended Organic Act of 2017 on the NHRCT pursuant 
to the new Constitution, the cabinet must reply to the NHRCT upon receipt of 
the NHRCT’s report on examination of human rights violations which contains 
its policy and legal recommendations.197 In practice, the NHRCT has mostly 
received a reply stating that the cabinet has noted the NHRCT’s report.198  No 
detail has been given as to the possibility, manner, and extent of implementation 
of the recommendations by the agency.199  Angkhana remarked on the difficulty in 
carrying out her task as Commissioner. She mentioned that the work environment 
and administration in the present Commission has not been conducive, which 
made her unable to exercise her potential to the fullest. As a result, she decided to 
end her duties.

7.3 A Comparative Analysis

The greatest impacts to the effectiveness of both NHRIs in carrying out their 
mandates to protect human rights are set by their respective national governments. 
These impacts are both political and legal. However, one may argue that whereas 
in the Philippines the government mainly employs political channels to obstacle 
the NHRI’s work, the Thai government mainly employs legal channels. 
 The first political means that the Philippine government uses to impact the 
CHRP’s effectiveness comes in the form of President Duterte’s rhetoric against 
human rights. Such rhetoric imposes on the public the opinion that human rights 

196 Wat Tingsamitr, Chairperson of the NHRCT. (21.00: 9 January 2019). Interviewed by 
the Thai Parliament Radio Channel FM 87.5 MHz, http://live.parliament.go.th/livevideo/
b60882efebe8ef971e9d4829aa6e012e. 
197 Khaosod. 2018. ‘“NHRCT” Criticizes the Government for Receiving Human Rights 
Violations Report and Merely Replying “Noted” without Caring to Solve the Problem’ 22 April. 
Retrieved 29 November 2019, https://www.khaosod.co.th/politics/news_994223.
198 Ibid.
199 Ibid.
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defenders are enemies of the state, that human rights stifle progress and undermine 
security, and that causes of human rights are insignificant and to be ignored. The 
effect of this rhetoric against human rights is that it closes the political space in 
which the CHRP works by limiting the acceptance of the CHRP and making it 
difficult to mobilize support from the majority of the population to subscribe to the 
concept of human rights.
 The second political means is Duterte’s public acquiescence of the war on 
drugs. The CHRP’s work on facilitating the administration of justice in the case of 
extrajudicial killings has been hindered by the authorities carrying out Duterte’s 
policy, who have tampered with evidence and refused to cooperate with the 
CHRP’s investigations. Additionally, the environment of impunity and violence 
created by Duterte’s rhetoric against human rights can be said to prevent victims 
from coming forth to testify in CHRP investigations.
 In addition to the political means, the Philippine government also 
employs legal means to impact the CHRP’s effectiveness. Such legal means can 
be seen in two instances. The first instance is the National Expenditure Program 
cutting the budget of the CHRP, passed by Parliament upon the government’s 
proposal. Without sufficient funds, the CHRP cannot carry out its extensive 
mandates, particularly for what concerns the provision of financial assistance to 
complainants. The second instance is the use by the Philippine government of the 
legal mechanisms available in the Rome Statute of the International Criminal Court 
to withdraw membership from the Statute. Since gross violations of human rights 
can constitute international crimes, the ICC has a significant bearing on human 
rights. The Philippine government’s withdrawal from the Rome Statute thereby 
disconnects the CHRP’s international network. It should also be recalled here 
that Duterte mentioned a possible abolition of the CHRP by way of constitutional 
amendment.
 As for Thailand, the government’s ways to impact the effectiveness of the 
NHRI are very different from the ones employed by the Philippine’s government. 
For what concerns the government’s rhetoric against human rights, like in the 
Philippines, the Thai head of government has communicated a negative message 
when speaking about human rights causes and the national human rights institution, 

however, the remarks made by the Thai government are definitively less blatant 
and less extreme. Therefore, it can be said that the impacts to the NHRCT’s 
effectiveness set by the Thai government through anti-human rights rhetoric are 
minor. 
 The Thai government-sponsored actions against the NHRCT are pursued 
under the cloak of law. Two examples can be made. Firstly, the junta has used 
the immense power granted to it by Section 44 of the Constitution to justify acts 
which violate human rights, particularly towards political opponents.200  Such 
constitutionality shields the government from being declared accountable by 
the NHRCT. Secondly, the military government has introduced a reform of the 
NHRCT in 2016 whereby the NHRCT’s mandate to bring a claim to court has been 
revoked, clearly impacting its capacity to redress human rights violations. It is 
notable to mention here for purposes of comparison that, unlike in the Philippines 
where proposals of budget cuts have been made (and accepted by Parliament), in 
Thailand, the government has not yet proposed any budget cut with respect to the 
NHRCT.
 Finally, the government uses a loophole in the law to be unresponsive to 
the NHRCT’s requests and recommendations, particularly in cases which directly 
affect its political image. This unresponsiveness means that the NHRCT does 
not receive cooperation in addressing human rights violations, rendering their 
examination and recommendations obsolete. As a result, the NHRCT cannot solve 
cases of alleged human rights violations against governmental agencies.

8. Conclusions and Recommendations

Both the CHRP and NHRCT occupy a position of high importance as the national 
human rights institution of their respective countries, carrying out their legally 
mandated role of helping to protect the human rights of the citizens. At the same 

200 Section 44 refers to a constitutional provision that grants the Head of the NCPO, a position 
occupied by Prayuth Chan-Ocha, the Prime Minister, the wide-ranging power to order or perform 
any legislative, executive, or judicial act that he deems necessary to reform the country, to enhance 
the unity of the citizens, and to prevent any act which undermines, inter alia, public order or 
national security. Section 44 also guarantees that the orders and the acts will be deemed lawful and 
constitutional and that they are be final.
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time, both the CHRP and NHRCT have faced significant challenges in performing 
their mandates under their respective national government’s policies which are 
not pro-human rights in the last few years. In the Philippines, President Duterte 
implements the policy on the war on drugs since 2016, raising human rights issues 
of extrajudicial killing. In Thailand, the taking over of the military government 
since 2014 has given rise to human rights violations especially towards 
anti-government groups and individuals.
 To answer the first research question on the extent to which the CHRP 
and NHRCT have been mandated to protect human rights, it could be said that 
the two NHRIs share the same core mandates to receive complaints of human 
rights violations, to investigate them, and to try to solve the complaints through 
mediation, recommendation of remedial measures to the concerned parties, and 
through referral to legal channels. However, the particularities in carrying out 
these mandates are different.  
 Firstly, with respect to the difference in their powers to investigate or 
conduct examinations, the CHRP’s powers are more extensive than those of the 
NHRCT. The CHRP’s powers to investigate alleged human rights violation extend 
beyond the obvious task of finding facts from relevant parties. The CHRP can 
offer witness protection while investigations are being conducted and provide 
legal and even medico-forensic assistance to victims while the NHRCT cannot. 
This means the CHRP’s mandates are truly based upon all needs of a victim of 
human rights violations in the course of investigation. In contrast, the NHRCT has 
only examination powers which allows it to request the appearance of persons and 
the submission of evidence. This ability is already inherent in the course of the act 
of fact-finding, so it can be said that the provisions on these inherent powers are 
merely a clarification, or exemplification of what the NHRCT may do. 
 Secondly, with respect to the difference in their powers to facilitate the 
access of victims to the judicial process, the CHRP is endowed with the power to 
make a complaint directly to a prosecutor, bypassing the police. On the contrary, 
the NHRCT is merely able to send a case to the inquiry official, and this official 
will then have to investigate the case, and later send the files to a prosecutor. Then 
the prosecutor will review the files, and make a decision on whether to prosecute 

or not. This shows that a complaint made to the NHRCT has to undergo a greater 
number of processes if compared with the CHRP.
 Thirdly, in connection with the difference in their powers to resolve 
complaints, the CHRP is able to better address the suffering of the complainants. 
The CHRP can actually provide financial aid to victims of human rights violations. 
The financial aid is determined by the gravity of the violation, the economic status 
of the complainant, as well as the expenses incurred from the violation. In contrast, 
the NHRCT may only reimburse the transportation expenses a person has incurred 
from travelling to the NHRCT to give testimony concerning an alleged human 
rights violation but is not empowered to provide any financial aid to contribute 
towards the redress of a human rights violation itself. As such, it can be said that 
the Philippine NHRI has a stronger and more comprehensive protective capacity 
than the NHRI of Thailand. 
 For what concerns the answer to the second research question— how the 
governments of the Philippines and Thailand have impacted the effectiveness of 
the CHRP and NHRCT in carrying out human rights protection work according to 
their legally established mandates—, this paper observes, on the basis of evidences 
contained in the previous sections, that the ways in which the Philippines and 
Thai national government impact the performance of both NHRIs are very 
different. In the Philippines, such impacts are both political and legal, whereby 
the merely political actions take the lion’s share. On the contrary, in Thailand, the 
governmental actions impacting the NHRI’s effectiveness primarily take the form 
of legal impacts.
 In the Philippines, an important political impact to the NHRI’s effectiveness 
is President Duterte’s rhetoric against human rights, which ultimately closes the 
political space in which the CHRP works by limiting the acceptance of, and 
consequently the support for the CHRP. In the extrajudicial killing cases, the 
CHRP faces great difficulties in facilitating the administration of justice and has 
also been actually hindered as the authorities carrying out Duterte’s policy have 
tampered with evidence and refused to cooperate.
 As for the legal means, the government under presidential control proposed, 
and successfully obtained by Parliament, significant cuts in the CHRP’s budget. 
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It has also considered abolition of the CHRP and further hindered the CHRP’s 
interaction with the international human rights system. The government managed 
to withdrew the Philippines from the Rome Statute of the International Criminal 
Court, effectively disconnecting networks of cooperation between domestic and 
international organizations that are able to support the CHRP’s work.
 In Thailand, the government mostly employs legal ways to impact the 
NHRCT’s work. The government-controlled process of the drafting of the 
Constitution of 2017 was aimed to make this Constitution comply with their 
political wills. Protective mandates which the NHRCT used to hold in the past 
were withdrawn. Enabled by legal loopholes, governmental unresponsiveness has 
further hindered the efforts of the NHRCT. Particularly cases which directly affect 
the State’s political image or exposes its corruption have been ignored by the 
government, despite the NHRCT having sent them recommendations to redress 
such human rights violations. This unresponsiveness means that the NHRCT does 
not receive cooperation in addressing human rights violations, rendering their 
examination and recommendations obsolete.
 To conclude, this paper argues that even though the law and the Constitution 
in the Philippines and Thailand provide several protective mandates to the NHRIs, 
too many legal gaps are still open for the governments to interfere with the NHRIs’ 
work both politically and legally. From this paper it is evident that these two 
governments employ both political and legal tools to hinder NHRIs’ capabilities 
to protect their own interests, whether that be to pursue extrajudicial killings 
of suspected drug dealers in the case of the Philippines or to silence political 
opponents in the case of Thailand. 
 This paper therefore recommends that in order to enable both NHRIs 
to deal more effectively with human rights violations, they should have, first, a 
stronger and more wide-ranging legal mandate. It would be opportune to consider 
establishing additional mandates even beyond those which are required by the 
Paris Principles. Important additional mandates include those that allow the 
NHRIs to support victims to access a fair trial and receive suitable compensation. 
An interesting and potent competency to grant to NHRIs is the ability to impose 
sanctions upon governmental agencies that the NHRI finds have violated human 

rights. It is recommended that the sanctions are recognized throughout the entire 
system of government.
 To fortify NHRIs’ strong legal mandates and to ensure NHRIs are able 
to effectuate them in reality, political support is also required. Given the fact the 
national governments are an important obstacle to the NHRIs’ performances, a 
strong regional human rights protection institution is needed to fill the effectiveness 
gap of NHRIs. Such a regional human rights protection institution should be 
capable to address human rights violation complaints made by individuals, and to 
compel states to comply with their obligations to safeguard human rights. Together, 
this legal and political support of  NHRIs would ensure that the powerful interests 
of governments do not prevail over the interest to protect human rights, especially 
of the most vulnerable members of society in the region
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CHAPTER THREE 

 

The Regional Institutional Development of 
Human Rights in ASEAN 

 Abstract
The deliberation on a Southeast Asian human rights regime dates back to the 
1993 World Conference on Human Rights in Vienna. From then, the emergence 
of an idea on regional institutional human rights development arose to address 
the absence of a human rights mechanisms in the region. This chapter offers a 
critical analysis on the human rights institutional development in ASEAN. The 
initial focus of the chapter is on illustrating the step by step progress towards 
the establishment of an ASEAN human rights institution. This progress will lead 
to the understanding of how the demand for a human rights institution has been 
made by ASEAN. The arguments here are supported by the analysis of the Joint 
Communiqués of the ASEAN Ministerial Meetings (AMM) from 1993 to 2010 
and the Workshop statements of the Working Group for an ASEAN Human Rights 
Mechanism (Working Group) which documents ASEAN elite’s official speeches 
and opinions. The analysis on this point demonstrates ASEAN’s attempt to build 
regional agents in terms of human rights. The principal-agent theory is applied to 
offer understanding on the logical relationship between member states (principal) 
and regional human rights institutions (agent). Institutional theory is applied with 
respect to the second point of this analysis, which is to scrutinize the creation of 
a human rights institution known as the ASEAN Intergovernmental Commission 
on Human Rights (AICHR). The functions of AICHR’s are illustrated through an 
investigation of its mandates, work plans and statements of meetings since the 
year of establishment to clarify why regional human rights institutions have been 
vital, and particularly how the AICHR has expanded its role and power over time 
to increasingly improve human rights in ASEAN.
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1. Introduction

The advent of the Association of Southeast Asian Nations (ASEAN) in 1967 
signifies a great step forward in regional integration in Southeast Asia. Under this 
regional collaborative effort, ASEAN’s performance on human rights has been 
limited and gradual, and the emergence of a truly effective mechanism to protect 
human rights has been conspicuously absent. Triggered by the World Conference 
on Human Rights held in Vienna, Austria, ASEAN’s first consideration for a 
regional human rights regime was formally instituted that very same year at the 
26th ASEAN Ministerial Meeting (hereafter, “AMM”) (ASEAN 1993). In view of 
this, Southeast Asian elites organizationally pushed forward the idea of a human 
rights body in article 14 of the ASEAN Charter (ASEAN 2007) which seemed 
to be a vast leap forward given the past ambivalence of ASEAN member states 
governments. In 2009, a first human rights institution was eventually established 
which is called the ASEAN Intergovernmental Commission on Human Rights, 
also known as the AICHR (ASEANa). 
 Many scholars have commented on AICHR’s weakness, its lack of a 
powerful judicial system and the general regressiveness of ASEAN human 
rights (Bui 2016). Yet, the argument advanced in this chapter is that the AICHR 
represents an effort to help institutionalize human rights in the region. Since the 
AICHR has been established, this intergovernmental organization has realized 
some achievements in the human rights field. For instance, the AICHR is the key 
performer in enacting the ASEAN Human Rights Declaration (AHRD) which 
provided motivation for ASEAN member states to amend their domestic law and 
regulations. The AICHR was also a vital component in driving the creation of 
the ASEAN Convention against Trafficking in Persons, Especially Women and 
Children (ACTIP) in 2015.
 As this book is titled and related to challenges of governance, which in 
the context of ASEAN can be identified as being the lack of an effective human 

rights institution, this chapter provides a critical and comprehensive analysis of 
the human rights institutional developments in ASEAN. In this light, the chapter 
supports goal 16 of the United Nations Sustainable Development Goals which 
aims to promote peaceful and inclusive societies for sustainable development, 
provide access to justice for all and build effective, accountable and inclusive 
institutions at all levels. The content is divided into two parts.  
 Part I outlines the gradual development of the AICHR over time. It shows 
how ASEAN has expressed demands for the creation of this institution, and 
delegated to it certain roles for the promotion of human rights in the region and 
within the ASEAN member states. The purpose of this demonstration is to argue 
that the development of a regional human rights institution was highly imperative. 
In this regard, the principal-agent theory will be illustrated to show the linkage 
of state members and regional human rights institutions. The empirical evidence 
analyzed here involves the statement of the Working Group for an ASEAN Human 
Rights Mechanism (Working Group), as well as AMM statements from 1993 to 
2009, which is the period when AICHR was being established.
 Part II involves an analysis on the role and achievements of the AICHR as 
a regional human rights institution as to what it has conducted after having been 
established for a decade. In particular, it looks at why the AICHR is important and 
how has this institution as a delegate of human rights of ASEAN expanded its role 
and power over time beyond the strict principle-agent model in order to improve 
human rights issues. In this part, the AICHR’s mandate, work plans and statements 
of meetings will be investigated to answer the research questions below.

2. Research Questions

The research questions are divided into two points. The first one is “How did 
ASEAN demand the creation of a regional human rights institution as an agent to 
deal with human rights issues? In continuation, the second question asks “How 
has the AICHR expanded their role over time to significantly contribute to the 
improvement of human rights in Southeast Asia?”
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3.	 Scientific	and	Social	Significance	of	the	Research

This research is socially significant, because the research will be of use to a wide 
range of groups, individuals, and institutions engaged in human rights. Members 
of the ASEAN public can benefit from the information provided in the chapter. 
For policy makers of ASEAN member states, the findings of the research may 
help them be aware of the competency of the existing mechanism and how it may 
be further developed. Moreover, it will be useful for them to realize the next step 
of building a regional human rights institution. ASEAN had put a lot of effort 
in its endeavor to create AICHR in the past decade. These developments are an 
important idea to draw upon as the region proceeds to further discuss creating a 
regional human rights institutions in the future.
 Academically, throughout the period of this research into the evolution of 
human rights in ASEAN, much criticism has been found particularly about the 
AICHR not being a fully-fledged regional commission that promotes and protects 
human rights as maintained by a global standard (Gerard 2012). To exemplify a 
different position of the AICHR, this research focuses on the development and 
contributions of this human rights institution, addresses the role and important 
function of the AICHR. Thereby, contributing suggestions as to how the AICHR’s 
achievements can be channeled to overcome present challenges for future 
development of human rights are made.

4. Methodology

This research is primarily based on the theoretical context of “the principal-
agent theory” which has been useful in matters of regional political and legal 
integration and should be the initial notion to consider when dealing with matters 
of institutional development. This research uses the principal-agent theory by 
mapping out the relationship between a state or region and the institution which 
it has built to help it overcome their regional concerns. Next, the theory of 
institutionalism is scrutinized to offer a clear understanding why institutional 
development is highly significant and pertinent particularly for human rights 
issues in ASEAN.         

 Secondly, the study espouses a legal analysis approach by laying out the 
foremost institutionalist arguments regarding the important role of regional human 
rights institutions. It uses both primary and secondary sources of reference to 
describe the role of the AICHR to ascertain why it is significant. It analyzes the 
AICHR’s performances work plans and mandates, statements of AMM which are 
known as joint communiqués and Workshop statements of the Working Group 
to ascertain whether and to what extent their objectives have been realized. 
Empirical evidence testifies to the progress of regional institutional human rights 
development in this region.

5. Theoretical and Literature Context

5.1 The principal-agent theory; Member States: Intergovernmental Institutions.

It is inevitable to begin with an explanation on the theory as to why ASEAN 
member states came together to create a human rights institution. The 
relevant concept here is “the principal-agent” theory. This theory facilitates 
the understanding of the affiliation of the regional human rights institution, 
implied to be the “agent,” and the member states, implied to be the “principal”. 
While on this explanatory route, the chapter should firstly clarify the actual 
connotation of the principal-agent theory as follows.
 The principal-agent theory in political science and economic context 
can be best described as a relation between a person or entity (agent) who agrees 
to work in favor of another person or entity (principle) (Jensen 2000). Laffont 
& Martimort (2000) state that one party (the “agent”) is able to make decisions 
on behalf of, or impacts, another party: the “principal”. In the context of law, 
scholars describe this interaction as “the foundational principle of agency 
law is that the principals, who have chosen to conduct their business through 
an agent, must bear the foreseeable consequences created by that choice. 
Conversely, as the bearer of the risks, the principal is entitled to receive the 
benefits created by the agency relationship” (Dalley 2011 p. 497). Scholars 
apply the principal-agent theory in terms of the relations between member 
states and International Organizations (IOs) and/or International Institutions 
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(IIs) by examining IOs/IIs in their role as agents with various responsibilities 
to member states (Hawkins et al. 2006). Hawkins & Jacoby (2008) exemplify 
agents as actors, for example, the Security Council and European Court of 
Human Rights (ECtHR) act as an agent of states, which provide states valuable 
information and may influence state human rights policies and preferences.
 The IOs/IIs as actors are very important in implementing policy decisions 
and pursue member states’ interests strategically (Ibid). Mearsheimer (1994) states 
that IOs/IIs are ‘sets of rules that stipulate the ways in which states should cooperate 
and compete with each other’s in collective decision-making. States may also delegate 
powers to IOs/IIs when they hold problems of collective decision-making or socially 
intransitive preferences (Pollack 2003). Thus, if states as a group cannot reach a 
constant agreement on a policy, they can delegate their powers to an agenda-setting 
agent to induce an equilibrium when one might not otherwise exist (Ibid).This shows 
a typical solution to the collective choice problem in domestic politics (Ibid).
 The reason why member states create IOs/IIs and how they operate are 
examined by some scholars. Important new research has begun to advance a 
political approach in which strategic, modern states purposely adopt and design 
IOs/IIs as agents in pursuit of their goals (Goldstein et al. 2000; Koremenos, Lipson 
& Snidal 2001). Member states have tasked some IOs/IIs to act independently, even 
empowering them to sanction member states in order to help dispute resolution 
or reinforce treaty commitments (Ibid). Additionally, the principal-agent theory 
is defined in the sense of delegation. Williamson (1985) states that delegation is 
a conditional grant of authority from a principal to an agent that empowers the 
latter to act on behalf of the former. Agents receive conditional grants of authority 
from a principal, but this defining characteristic does not imply that agents always 
do what principals want (Ibid). Because agents have autonomy, which is defined as 
“the range of potential independent action available to an agent”, it is possible that 
they act in a way which is undesired by the principal (Hawkins et al 2006 p. 8). This 
undesirable action can occur in the form of shirking, where “an agent minimizes 
the effort it exerts on its principal’s behalf ” (Ibid). 
 On the other hand, there are scholars which suggest occurrences which 
are the opposite of shirking, that IOs/IIs have expanded their mandate over time. 

Betts (2012) demonstrates this phenomenon with the expanding role and mandate 
of the Office of the United Nations High Commissioner for Refugees (UNHCR) 
which is prescribed by its Statute, to one which has undergone formal and informal 
adaptations overtime. The mandate expansion relates to two areas, namely, the 
scope of population under UNHCR’s protection, and the scope of the required 
activities to protect those populations. Namely, the UNHCR originally protected 
refugees, gave legal advice, and conducted work in Europe, its protection has now 
expanded to include, inter alia, internally displaced people and victims of natural 
disasters (Ibid).
 In addition to legal advice to states, the UNCHR also now offers 
humanitarian emergency response and material assistance and operates on a global 
scale (Ibid). Betts posits that this expansion is largely a self-directed (in other words 
IO-led, as opposed to state-led) change (Ibid). Monnet’s research corroborates 
the phenomenon of mandate expansion. She argues that IO’s “mission creep”1  in 
unexpected issue domains is made possible through the strategic mobilization of 
internal and external expertise (Monnet 2017). She demonstrates this argument in 
the context of bioethics where entrepreneurial bureaucrats within UNESCO, an 
organization which has no direct mandate on bioethics, mobilized external experts 
in bioethics for the purposes of creating mission creep in the field (Ibid).

5.2 Institutional theory: Definition, Character and Significance

One important concept related to human rights development is institutional 
involvement. Hence, the institutional theory is presented here is to pave the way in 
understanding why institutions are very important, and how their conduct fulfills the 
community’s demand. Moreover, this theory further examines what are the characters 
of an institution that will allow it to overcome the envisaged collective social request, 
help improve political and human rights issues and influence states’ actions.
 North (1991 p.97) notes that “institutions are the humanly devised 
constraints that structure political, economic and social interaction. They consist 

1 Monnet understands “mission creep” as a phenomenon that takes place when international 
secretariats engage in a significant amount of activities into new policy areas (such as standard-
setting activities, support programs, and dissemination activities). Mission creep does not 
necessarily involve a formal change in mandate.
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of both informal constraints (sanctions, taboos, customs, traditions, and codes of 
conduct), and formal rules (constitutions, laws, property rights).” The basics of the 
institutional theory is that something identified at a higher level is used to explain 
processes and outcomes at a lower level of analysis (Clemens & Cook 1999). 
Institutions comprise, for example, protection of rights, contract enforcement, 
government bureaucracies, and the rule of law, and also include behaviors and 
beliefs, norms, and social units (Amenta 2005). March & Olsen (2006) describe 
an institution as a relatively enduring collection of organized practices and rules, 
surrounded in structures of meaning and resources that are relatively invariant 
in terms of turnover of individuals and relatively resilient to the characteristic 
preferences and expectations of individuals and changing peripheral circumstances.
 The components of order and commonness are created by institutions, 
political actors are also fashioned and limited by them as institutions act within a 
logic of suitable action (Béland 2005). Institutions are carriers of identities and roles 
and they are markers of a polity’s character, history and visions and also provide 
bonds that connect people together (Amenta and Ramsey 2010). Argument about 
the causal role of institutions point out that institutions particularly in the political 
field were also posited to have key impacts on the political identities, interests, 
preferences and strategies of groups (Ibid).
 Greif (2000) views institutions as a “system of social factors” that guide, 
enable, and constrain the actions of individuals. Mearsheimer (1994) defines 
institutions as a set of rules that stipulate the ways in which states should 
cooperate and compete with each other. Immergut (1998) adds that an institution 
is regarded as a well-ordered structure systematized by rule-based procedures. 
Dai (2007) explains institutions in the sense of international institutions. She 
argues that international institutions can resolve collective action problems 
among states by monitoring states’ compliance with treaties. Monitoring is done 
by providing compliance information, as a result facilitating reciprocity, inducing 
compliance (Ibid). While definitional dissimilarities remain, the arguments of 
institutionalists have been shared here: international institutions can have an 
independent effect on state behavior (Jepperson 1991). International institutions 
not only constrain state behavior by applying sanctions to enforce international 

law, they also help internalize new norms into states – including human rights 
norms (Hafner-Burton, 2005).
 Around the world today, institutions play a vital role in several fields in 
terms of being people’s and governments’ or member states’ representatives (Greif 
2000 p.284). With regard to human rights, virtually every state has ratified at least 
one of the United Nations (UN) core international human rights instruments, 
reflecting that the UN is an international institution that influences countries 
around the world to agree upon the same objective (Phan 2012 p. 28-30). Globally, 
the UN has a number of human rights sectoral bodies such as the Office of the 
UN High Commissioner for Human Rights (OHCHR) and the United Nations 
Human Rights Council (UNHRC). Regionally, the European Court of Human 
Rights (ECtHR), the Inter-American Commission and Court on Human Rights 
(IACHR & IACtHR) and the African Court on Human and Peoples’ Rights (the 
Court) demonstrates that human rights institutions are exceptionally important. 
(Ibid p. 38-39). 
 The impact of the above-mentioned institutions on governments and 
state involvement can be explained in many ways. One vital method by which 
international and regional human rights institutions can be beneficial in changing 
state behavior in terms of human rights is to ease international human rights law 
promotion and codification (Cortell & Davis 1996). International and regional 
human rights institutions help to create and advance human rights norms (Phan 
2012 p. 36). They can lobby national governments and mobilize public support 
for the creation and adoption of certain human rights norms (Ibid). They can 
form special committees or assign their experts and organs to draft human rights 
agreements and submit these documents for state consideration, deliberation, and 
approval (Ibid). At the same time States can also negotiate international human 
rights agreements, debate and deliberate the pros and cons of distinctions in 
wordings, and reach a compromise on the final version of texts through those 
institutions’ communicative platform (Hawkins 2004). 
 International and regional human rights institutions can also help to address 
human rights violations (Petersen 2011). The role of international institutions as 
monitoring mechanisms for human rights treaty commitments is very important 
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(Hathaway 2002). They have increasingly proven capable in providing tools for 
reporting and enabling the information exchange on human rights violations 
(Ibid). They globally and regionally disseminate information as a way to respond to 
human rights violations and put pressure on targeted states (Hafner-Burton 2005). 
Additionally, international human rights institutions can support endogenous 
enforcement by putting norm violating states on the international agenda, and 
empowering and legitimating human rights norms (Risse 1999).

6. Analysis

6.1 The Principal-Agent Theory and the Need for the AICHR: Evidences 
from ASEAN Official Statements and ASEAN Elites’ Speeches.

The idea advanced in this part pertains to human rights institutional developments 
viewed through the principal-agent theory, whereby a human rights institution is the 
agent and member states are the principals. It can simply be seen that the AICHR, 
the institution being exemplified here, is interpreted as the delegation of ASEAN 
in playing the role on promoting and protecting human rights because member 
states were not able to deal with human rights issues in their own territories. An 
example of such inability is when states are violators of human rights themselves. 
Thus, regional power is needed to deal with those challenges. This seems to be why 
the principal-agent theory can be assumed to be used in ASEAN’s (the principal) 
creation of an agent to work on regional human rights issues. 
 This part offers collective empirical information from the AMM joint 
communiqué and the Working Group’s performance from 1993 until 2009. 
This range of years was selected because 1993 is the year human rights gained 
momentum in ASEAN due to the influences of the conference related to the 
Universal Declaration of Human Rights in Vienna and 2009 was the year the 
AICHR was established. This information shows how ASEAN designed and built 
their regional human rights institution and what form did they want the institution 
to take place. 
 The idea of human rights institutional development firstly emerged in 
the 26th ASEAN Ministerial Meeting in Singapore in 1993, which broached the 

possibility of establishing an (inter-governmental) mechanism on human rights 
evidence from the following joint communiqué statement (ASEAN 1993): “(The 
Foreign Ministers) in support of the Vienna Declaration and Programme of 
Action (of the World Conference on Human Rights) agreed that ASEAN should 
also consider the establishment of an appropriate regional mechanism on human 
rights.” 
 This arrival confirms the beginning of ASEAN’s endeavor to start the 
demand of a human rights institution to work as an agent in human rights issues. 
It was reaffirmed by the creation and accreditation on the Working Group for an 
ASEAN Human Rights Mechanism (hereinafter: Working Group)2  which was 
first explicitly confirmed in the 31st Joint Communiqué 1998 (ASEAN 1998). 
Consequently, ASEAN has continued reaffirming the official idea of establishing 
a regional human rights institution in AMM joint communiqués from the 32nd 
session in 1999 through to the 42nd session held in 2009. Over a period of 
ten years, ASEAN worked in cooperation with the Working Group which had 
regularly been invited to meet with the Foreign Ministers of ASEAN to engage 
with the governments on the possibility of establishing a human rights institution 
(Muntarbhorn 2013 p. 108-110).
 As for empirical evidence in the form of speeches, one of the Working 
Group’s chairperson, Vitit Muntarbhorn remarked that the reason why ASEAN 
needs an agent to deal with human rights issues is because there exists major 
human rights violations yet the remedies available at the national level may be 
inadequate or unavailable to render justice, thus necessitating a check and balance 
at the higher level to allow access to justice (Ibid p. 105). There may also be 
regional considerations which require a regional response rather than a purely 
national response, such as cross-border issues (Ibid p. 106). 
 The Working Group annually organized workshops on the ASEAN 
Regional Mechanism on Human Rights, which were attended by participants from 

2 The Working Group for an ASEAN Human Rights Mechanism (Working Group) is created 
by the Human Rights Committee of LAWASIA in 1995. Its primary goal is to establish an 
intergovernmental human rights commission for ASEAN. It is a coalition of national working 
groups from ASEAN states which are composed of representatives of government institutions, 
parliamentary human rights committees, the academe, and NGOs. Available at http://www.
aseanhrmech.org/aboutus.html.
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ASEAN governments, policy makers and civil society organizations (Working 
Group a). One of the Working Group’s progressive outset is the Agreement on 
the Establishment of the ASEAN Human Rights Commission adopted by the First 
and Second Workshops which finally was confirmed and agreed in article 32 of the 
35th Joint Communiqué by the AMM (Working Group b). In the Draft Agreement, 
article 11 identified the power of the proposed commission as an agent to address 
human rights issues in particular to, on its own initiative, investigate (alleged) 
violations of human rights by a Contracting State or States which have ratified this 
Agreement in accordance with the established rules of procedure (Ibid).
 In 2003, the third Workshop affirmed the prominent demand of ASEAN 
for a regional human rights agent. In the keynote speech delivered by Dr. Sorajak 
Kasemsuwan, Vice Minister of Foreign Affairs of Thailand, declared that member 
states all agree in principle that there should be a regional mechanism for human 
rights in the region (Working Group c). Dr. Carolina Hernandez of the ASEAN-
Institute of Strategic and International Studies (ASEAN-ISIS) points out that, the 
diversity within ASEAN has made it difficult to endorse the proposal for the ASEAN 
Human Rights Commission, but that ASEAN is willing to continue collaborative 
efforts with the Working Group (Ibid). Dr. Hafid Abbas of the Ministry of Justice 
and Human Rights of Indonesia stated that having regional human rights centers is 
very important (Ibid). Subsequently, the Working Group submitted the “Roadmap 
for an ASEAN Human Rights Mechanism” to the 36th AMM, and the Foreign 
ministers reaffirmed ASEAN’s commitment to establish regional human rights 
commission in article 36 of the Joint Communiqué 2003 (ASEAN 2003).
 In the Fourth Workshop, Mr. Enny Soeprapto of the National Human 
Rights Commission of Indonesia noted with regret the absence of a human rights 
mechanism and stressed the need to build on existing institutions to protect human 
rights in the ASEAN region (Working Group d). Hassan Wirajuda, Minister of 
Foreign Affairs (Indonesia) stressed that respect for human rights should be an 
important element of the ASEAN Security Community (Ibid). Tan Sri Abu Talib 
Othman, Chairperson of the Human Rights Commission of Malaysia (SUHAKAM) 
remarked: “A regional human rights institution would be an important milestone 
in the work of promoting and protecting human rights in the region. The four 

National Human Rights Institutions (NHRIs) in ASEAN have increased joint efforts 
on issues of common concern and will act as a catalyst for the establishment of the 
regional intergovernmental human rights mechanism” (Working Group e).
 Mr. Duong Chi Dung of Ministry of Foreign Affairs of Vietnam stressed 
the need to create a human rights mechanism both in general and in a specific 
field such as women, and children’s rights in regional level (Ibid). Ms. Pittara 
Damrithamanij of the Ministry of Foreign Affairs of Thailand addressed the need 
to establish an institution or mechanism in terms of specific rights such as to 
protect migrant workers required transnational solutions (Working Group f). Dato’ 
S. Thanarajasingam, Acting Secretary-General of the Ministry of Foreign Affairs 
of Malaysia emphasized the importance of a partnership among governments, 
NHRIs, civil society groups and ASEAN peoples in shaping the regional 
mechanism (Ibid).
 The Keynote Address of the Philippine Secretary of Foreign Affairs, the 
Honorable Dr. Alberto G. Romulo, was delivered by the Honorable Franklin M. 
Ebdalin, Acting Secretary of Foreign Affairs and Undersecretary for Administration 
of the Department of Foreign Affairs. He stressed that “the establishment of a 
regional human rights mechanism is an important component in the course of 
building an ASEAN Community” (Working Group g). He cited the report of 
the Eminent Persons Group (EPG) on the ASEAN Charter which recommended 
that ASEAN should, as a matter of principle, commit “to develop democracy, 
promote good governance and uphold human rights and the rule of law, and to 
establish appropriate mechanisms for these purposes” (Ibid). Regional human 
rights institutions also aid national governments to address cross-national-borders 
human rights violations and abuses which might derive from organized crime such 
as human trafficking, terrorism, sexual exploitation of migrant workers, women 
and children better (Working Group h).
 As a result, the demand for a regional human rights institution came into 
fruition. The signing of the ASEAN Charter in 2007 confirmed the possibility 
to establish a human rights institution, evident in article 14 (ASEAN 2007). 
Later, at the 41st AMM in 2008, the decision was made to commission the High 
Level Panel (HLP) to establish an ASEAN Human Rights Body (HRB) (ASEAN 
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2008). The final decision towards establishing a regional human rights institution 
was given at the 42nd AMM in 2009 whereby ASEAN officially signed HLP 
recommendations and created a HRB with ToR (ASEAN 2009). With the ToR 
complete and present in the Joint Communiqué of the 43rd AMM, the ASEAN 
Intergovernmental Commission on Human Rights (AICHR) came into being and 
was commissioned as an overarching umbrella institution which would coordinate 
sectoral and thematic human rights issues and organizations within ASEAN (Jones 
2015).
 ASEAN statements and elites’ speeches cited above are clear manifestations 
of the demand of and attempt to create a regional human rights institution. ASEAN 
member states need an agent to mobilize human rights issues, a need which has 
been noted in AMM statements since 1993. The discussion on goals to establish 
a regional human rights institution, together with the progress made to realize 
that goal, is continuously mentioned almost annually during the AMM and in 
Working Group statements up until the time the AICHR was established. All of the 
endeavors on creating a human rights institution attest to ASEAN’s willingness to 
have an agent on human rights, otherwise they would not have tried to establish it. 
 Nevertheless, the inter-governmental nature of institutions in ASEAN 
means they are designed to be dependent, as their representatives have to work 
under their government control. But, as will be demonstrated in more detail 
below, ASEAN human rights institutions have occasionally tried to expand their 
power to deal with the urgent human rights issues occurring in the region beyond 
a strict principal-agent model. It is thus our submission that ASEAN’s need of a 
human rights institution as an agent should be coupled with ASEAN’s grant of 
independence to the agent so that it will not be subject to power of the principal 
and can be free to expand its mandate to help solve human rights violations, so as 
to be a truly effective human rights institution like those that exist in other regions, 
such as the European Court of Human Rights. 

6.2 Institutional Theory with the AICHR’s Functions: Significances and 
Expansion of Power to improve Human Rights.

In order to illustrate why an institution is important in helping improve human 
rights issues in ASEAN, it is necessary to explain the functions and achievements 

of the existing human rights institution; the AICHR, in parallel with analyzing how 
they have expanded their power over time to deal with human rights issues.  This 
part shows the features of the AICHR. Firstly, how the AICHR has contributed to 
the human rights arena regionally and domestically under its mandates and work 
plans. It will then analyze how, since its establishment, the AICHR has expanded 
its role and power to work beyond their scopes in order to respond to urgent human 
rights issues which occur in Southeast Asian countries. 
 Pursuant to the Terms of Reference (ToR) for the AICHR which were 
negotiated and drafted by an intergovernmental panel known as the High Level 
Panel (HLP) and was finally adopted at the 42nd AMM, Article 1 and 3 of the 
ToR states that the AICHR acts as the consultative inter-governmental body; (1) 
to promote and protect human rights and fundamental freedoms of the peoples 
within the regional context, (2) to enhance regional cooperation with a view to 
complementing national and international efforts on the promotion and protection 
of human rights and(3) to uphold international human rights standards (AICHR a).
 Likewise, AICHR’s performance can be found in the Five-Year Work Plan, 
which is grounded on the 14 mandates outlined in the ToR. Year by year, the 
AICHR postulates their high priority functions and activities for the year under the 
work plan and in response to emerging exigencies on human rights in the region. 
Since its establishment, the AICHR has had two Five-Year Work Plans which are 
the 2010-2015 and 2016-2020 plans. The activities and functions of the AICHR 
can be summarized into the following tasks.
 Here is summary of the AICHR’s Functions and Mandate (AICHR, 
2010-2015, 2016-2020):

- Complete a stocktaking of existing human rights instruments acceded 
and ratified by ASEAN Member States.

- Conduct workshops and studies on various thematic themes related to 
human rights. 

- Identify current and potential human rights matters of interest to 
ASEAN. 

- Conduct trainings on human rights for specific target groups, such as 
government officials, law enforcement officers, journalists, etc.
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- Develop regional plan of actions, recommendations, or ASEAN 
policy framework on specific human rights issues.

- Disseminate information of the work of the AICHR and share best 
practices of effective implementation of international human rights 
treaty obligations including publications in both English and national 
languages of the ASEAN Member States.

- Coordinate and consult with relevant ASEAN Sectoral Bodies to 
ensure the effective implementation of ASEAN instruments related to 
human rights

- Engage in dialogues with regional stakeholders on emerging human 
rights issues of interest to ASEAN pertaining to the promotion and 
protection of human rights in accordance with the AHRD.

 The first Work Plan for 2010-2015 is not so detailed and generally outlines 
conduct on main concerns based on the 14 mandates. A significantly prominent 
plan was the development of an ASEAN Human Rights Declaration (AHRD). It is 
an ASEAN landmark document, which sets the framework for further promotion 
and protection of human rights and fundamental freedoms in the region (Davies 
2014). The AHRD represents the aspirations and determination of ASEAN Member 
States and their populaces for a people-oriented ASEAN Community (Bui 2016).
The second Work Plan of 2016-2020 is more detailed in comparison with its 
predecessor because it designates clearly the years that AICHR should complete 
each work stipulated in the plan. An interesting and creative point in this work plan 
concerns the idea to ‘engage in dialogue and consultation with civil society and 
other stakeholders’ as provided for in mandate 4.8—an idea never formally realized 
by the AICHR before as previous AICHR-CSO engagements were obviously 
informal and non-inclusive (Gomez & Ramcharan 2013). The feature of this work 
plan signals the possibility for an increasingly formal relation between the AICHR 
and CSOs starting in 2015. The AICHR looked forward for more meaningful and 
constructive engagement and interaction with civil society organizations (CSOs) 
through the adoption of Guidelines on the AICHR’s Relations with Civil Society 
Organizations (AICHR b).

 A few months later, the AICHR launched the application form for Civil 
Society Organizations (CSOs) to apply for Consultative Relationship with the 
AICHR. As of February 2020, there are 30 CSOs (and more are pending) that 
have been accredited by the AICHR to consultatively attend in all of the AICHR’s 
conferences and dialogues.3  This development shows that the AICHR seems to 
have embarked on a strategy to involve CSOs more closely in its work.  This may 
also be viewed as a way to expand its powers. The institution can say it is simply 
responding to information and pressure from citizens and CSOs when it moves 
into new areas of engagement.
 In this sense, it is clear that the AICHR’s mandates were geared more 
towards a promoting, rather than a protecting approach. Its ToR does not 
include the powers of investigation, monitoring or enforcement, or protection 
of rights. Additionally, we found that both five-year work plans of the AICHR 
do not provide for the power to protect against human rights violations, nor is 
there an official discussion on this point at the AICHR’s workshops or meetings. 
These matters cause displeasure for the Working Group for an ASEAN Human 
Rights Mechanism which pushed for the ASEAN human rights mechanism 
(Petersen 2011). Meanwhile, ASEAN member states seem to be acquiescing to 
this nonexistence. This is because member states are afraid that if the AICHR’s 
power can be expanded on these terms, in the future it might affect now states act 
constitute in violation of human rights. As a result, despite having the legal power 
to support AICHR’s expansion, Member states have withheld their decision to do 
so, insisting instead that the AICHR only has a human right promotion role but not 
a protection role.
 As mentioned above, we argue that the AICHR as a regional institution 
should function similarly to human rights institutions in other regions, especially 
as regards judicial power and independence. For instance, the AICHR should have 
much more possibility to creatively construe its own mandate, and go beyond areas 
not explicitly listed, namely investigating, reporting and arbitrating individual 
complaints of human rights abuse. Although, some ASEAN elites, such as the Thai 
Prime Minister (2008-2011) Abhisit Vejjajiva , remarked that this human rights 

3 See https://aichr.org/news/consultative-relationship-with-the-aichr/.
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institution needs to first begin to increase its role in the issue of promotion. Once 
that is in place, there will be more teeth in terms of protection (The Straits Times, 
2009). Dr. Surin Pitsuwan, the 12th Secretary-General of ASEAN highlighted the 
importance of AICHR’s achievement, in particular the ASEAN Human Rights 
Declaration, which is a roadmap for the regional human rights development 
(AICHR c). Nevertheless, the argument here in this chapter is expected to move 
forward beyond only promotion-oriented role of the AICHR. That means the 
AICHR should seek opportunities to adapt its powers to reach the standard of 
other regional human rights institutions and be in line with international human 
rights norms especially in terms of protection.
 Even though the AICHR is not independent of the governments which have 
established it as an inter-governmental organization, we found that the AICHR 
itself and other groups and individuals, support the idea of AICHR’s expansion of 
power. On this point, the opinions of AICHR representatives who have consistently 
attended CSOs’ platform meetings, seem to be interesting evidence to guarantee 
that they are trying to step out beyond their power. Mr. Edmund Bon, Malaysian 
representative to the AICHR, responding publicly to a question concerning the 
establishment of a judicial human rights mechanism, said that it is possible to create 
AICHR powers beyond its mandate to build a new arena of human rights protection 
such as establishing the ASEAN Human Rights Court in the future, but not soon. 
ASEAN should first actively adapt the already existing human rights institution, 
the AICHR, to have more competence to play a significant role in protecting human 
rights violations (SEAHRN 2016). This position seems to be an argument for an 
institutional strengthening and expansion of the AICHR’s role and power.
 Thus, alongside the expansion of protection powers, it is not astonishing 
to find that the AICHR often tries to make a new way to overcome the lack of 
power. The AICHR itself has occasionally tried to expand its power beyond a 
strict principal-agent model to deal with the urgent human rights issues occurring 
in the region, without having regard to its mandate and work plan and to become 
somewhat more free and interpretive of their own powers. More evidence of this 
assertion is the first-ever Judicial Colloquium on the Sharing of Good Practices 
regarding International Human Rights Law held on 13 to 15 March 2017 organized 

by AICHR (AICHR d). The objectives of the Colloquium were to strengthen 
judicial co-operation and enhance the legal ability of the AICHR (Ibid).
 The Judicial Colloquium initially demonstrates a tendency toward increasing 
legal capacity to respond to human rights issues. Despite there being no mention 
of increasing investigative or adjudicatory powers in relation to human rights 
violations by states, the colloquium marks a legal initiative where participants, 
member of the high offices of the judiciary from their respective countries, are 
able to consult each other on legal matters. Participants like representatives of the 
Public Prosecution and Attorney General Offices, ASEAN Law Ministers Meeting 
(ALAWMM), ASEAN Senior Law Officials Meeting (ASLOM) are also among 
the most important instruments that can contribute towards legal powers to address 
human rights violations in the future.
 This evidence highlights the beginning of ideas about the judiciary 
functioning of regional human rights institutions, as regarded by the AICHR.  
This also ignites the need to establish an inter-sectoral expert or working group 
on human rights to provide technical knowledge and assistance to policymakers 
and AICHR representatives to strengthen judiciary functions. We support that 
this is of importance to the ASEAN human rights situation especially in terms 
of cases of violations. Creating and strengthening the judicial function can fulfill 
the absence of a protection role. Even though the idea is in its early stages, the 
knowledge and experiences of judges and lawyers can contribute and motivate the 
AICHR to actively consider this issue by perhaps enhancing the ASEAN Human 
Rights Declaration (AHRD) or enacting a new ASEAN human rights agreement 
or convention which will provide for and support judicial functions necessary to 
address regional human rights violations.
 Another significant expansion of the AICHR’s protection power is the 
attempt to combat issues of trafficking-in-persons (TIP). Both AICHR work plans; 
2010-2015 and 2016-2020, in mandate 4.1 to 4.14 do not specifically mention that 
AICHR needs to adopt a human trafficking convention. The second work plan, for 
example, mandate 4.2 only mentions about establishing  “framework for human 
rights cooperation through various ASEAN conventions and other instruments 
dealing with human rights” (AICHR a). TIP also appears merely as one of the 
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issues the AICHR is mandated to initiate thematic studies upon in mandate 4.12 
(Ibid). However, the AICHR went beyond that mandate by being a significant actor 
in drafting and enacting the ASEAN Convention Against Trafficking in Persons, 
Especially Women and Children known as “ACTIP” which is an important step to 
encourage ASEAN states to amend their domestic law. Finally, the convention was 
signed by the member states’ leaders at the 27th ASEAN Summit, which marks a 
fruitful expansion of the role of the AICHR (ASEAN 2015).
 There is a reason to this accelerated work. The US TIP Report which 
is the predominant universal barometer on anti-TIP initiatives in 2015 placed 
Singapore, Malaysia, Myanmar, Laos, and Cambodia on its Tier 2 watch list, 
and placed Thailand on its Tier 3 list (Kumar 2016). About 200,000 women and 
children, or about one-third of the global trafficking trade, are trafficked annually 
from Southeast Asian countries (Ibid). Thailand is the primary source of women 
and children trafficked for commercial sex work in several urban cities (Ibid). 
As for Indonesia, thirty-four provinces in the country are source and destination 
points for TIP particularly in the Batam district of the Riau Islands and West Papua 
provinces where children are victims of sex trafficking (US Department of State 
2015).
 Vietnamese women who are internationally brokered for marriages and 
go live abroad, mostly to China and increasingly to Malaysia, are finally later 
forced into domestic labour or the sex trade (Kumar 2016). Furthermore, the 
International Labour Office has reported of trafficking of migrant fishermen from 
Laos, Cambodia, and Myanmar into the Thai fishing industry (Ibid). These is 
strong evidence that TIP remains a vital problem in Southeast Asia which the 
AICHR is determined to combat and accordingly expanded their role to work with 
stakeholders to respond to this urgent regional issue. In this regards, the AICHR 
representatives try to explain that this work is a step forward in its development of 
a protection system. For example, the former Representative of Indonesia to the 
AICHR; 2013-2015, Mr. Rafendi Djamin, underscored that no ASEAN Member 
State (AMS) is free from the issue of trafficking, and the crosscutting nature of 
trafficking could be a start for better cooperation and/or coordination amongst 
relevant organs/bodies/sectoral bodies of ASEAN (AICHR e).

 In the AICHR-SOMTC Consultation 2016, Dr. Dinna Wisnu, Indonesian 
representative to AICHR supports the attempt of stepping beyond the work 
plan as follows (AICHR f):“In combating trafficking in persons, cross-border 
cooperation at the regional and international levels are necessary and inevitable, 
ASEAN has received the appreciation and acknowledgement of the international 
community. We have achieved much progress even before the ratification of 
ACTIP by all countries. There is even an agreement that the enforcement of 
laws and immigration rules needs to provide justice for victims and deliver more 
comprehensive preventive measures”
 From this event, the AICHR launched the Summary of Activity Report 
on how countries in Europe and the United States develop their procedures to 
interview victims and to investigate crimes at their root, a procedure which should 
be applied for ASEAN situations (Ibid). AICHR Representatives also highlighted 
the importance of preventing these crimes to cut down criminal cases given that 
investigations take some time and a mechanism for human-rights based approach 
in prosecution and victim rehabilitation is still undergoing (Ibid). Mr. Edmund 
Bon was a key speaker at the 3rd SEA/ASEAN Research Network and Forum 
held at VU Amsterdam on 12th May 2017. He confirmed that the adoption of the 
ACTIP was an upright example guaranteeing that the AICHR has not only been 
working on human right promotion matters but also protection matters. It was 
suggested that the ACTIP really creates the opportunity for the AICHR to have a 
greater right of intervention (Personal interview).
 It is thus understandable that the AICHR has been trying to work outside 
of its work plans. Perceptions and opinions of the AICHR representatives can 
also guarantee that they have had progressive thoughts to work beyond their 
role and have tried to expand their power over time to deal with urgent human 
rights issues in the region, despite not being independent from member states’ 
control. Nevertheless, some human rights violations in this region still remain 
unaddressed by the AICHR. An obvious example is the mass atrocities perpetrated 
against the Rohingyas in Myanmar. Such violations were allegedly caused by the 
state government. It is noted that the AICHR seems to be quiet when it comes to 
violations of this kind because intervention will likely affect the relation between 
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them and state governments. The AICHR is not able to expand their power to deal 
with state-perpetrated human rights abuses. In relation to this sensitive political 
issue, it seems that the AICHR still relies on a consensus from all member states 
before any action can be taken. This discrepancy between self-led role expansion in 
some cases and reliance on consensus in others is a point which needs to be further 
discussed and resolved.

7. Conclusion and Recommendations

The purpose of this chapter is to argue that regional human rights institutions are 
very important and highly needed, especially in Southeast Asia, where human rights 
awareness just recently emerged to become a significant issue under its regional 
integration. To conclude and to answer the first question of whether ASEAN really 
demanded a regional human rights institution, the mentioned empirical evidence 
from AMM Joint Communiqués, Working Group’ statements and ASEAN elites’ 
speeches can confirm that this region needed an agent to deal with human rights 
issues. ASEAN member states themselves were not able to manage human rights 
situations which occurred in each respective state.
 All of the endeavors on creating a human rights institution attest to ASEAN’s 
willingness to have an agent on human rights, otherwise they would not have tried 
to establish it. Having a human rights institution as agents of ASEAN is beneficial 
because some state members lack technical expertise, credibility, legitimacy, or 
other resources to deal with human rights issues on their own. Agents like the 
AICHR can help to manage regional policies on human rights issues, facilitating 
collective decision-making, resolving human rights problems and enhance human 
rights credibility. A human rights institution as an agent is also important in helping 
ASEAN to have a stronger mechanism to determine which human rights problems 
shall be dealt with and how to equip ASEAN with the capacity to be a sustainable 
region in terms of good governance and human rights protection.
 As a final point, to answer the second question, the above analysis shows 
that after the AICHR was established, it has been active in improving human rights. 
AICHR performance show that it has been mobilizing human rights issues in 
several ways, such as organizing many campaigns, dialogues, and events, proving 

that this institution is not totally useless as it has been criticized by some. The 
regional institutional development on human rights has been increasingly changed 
since its formation, and has contributed a number of successful works. The AICHR 
often tries to work outside its mandates and work plans to overcome urgent 
human rights issues which occur and becomes a major concern in the region. 
An achievement from expanding its human rights protection power and role has 
been with respect to the enactment of a legal instrument; the ASEAN Convention 
against Trafficking in Persons, Especially Women and Children (ACTIP). 
 What does all this mean for the future of human rights in Southeast Asia? 
It means that with independence and an expanded scope of power, the AICHR 
would be able to make a meaningful contribution towards addressing human rights 
violations, especially those that are severe and urgent. Realizing such benefits of 
an expansion of power, ASEAN should support existing human rights institutions 
with independence and work together with them with a view that such expansion of 
scope of power would result in a future strong and effective human rights protection 
system.  Also, the AICHR can be one of major actors to establish new regional 
human rights institutions which will be more powerful and independent to deal 
with human rights violations in the future such as a regional human rights court.  
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CHAPTER FOUR 

 

Human Rights Norm Diffusion in Southeast Asia:
Roles of Civil Society Organizations (CSOs) in 

Ending Extrajudicial Killings in the Philippines

 Abstract
Civil Society Organizations (CSOs) have played an increasingly vocal role in their 
struggle to advance both human rights protection and promotion in Southeast Asian 
countries. Most notably, CSOs have become a more important actor in dealing 
with human rights issues in particular by virtue of their role in drawing attention to 
human rights violations. In the case of massive human rights violations happening 
in Southeast Asia, CSOs pursue various strategies to address and try to end such 
abuses. Spreading information of human rights violations occurring in each 
member state to regional peers, and then finding new allies such as international 
organizations to put pressure back to human rights-violating states, in what is 
characterized as a dynamic of the boomerang model, one of the prominent strategies 
CSOs use to relieve human rights violations. Another strategy recently observed 
involves CSOs reaching out to powerful judicial institutions whose decisions can 
be legally binding on a violating state. This paper applies the boomerang model 
theory to the efforts of CSOs, specifically with respect to their work in helping to 
end the extrajudicial killing of drug dealers in the Philippines during President 
Duterte’s tenure, to display how the dynamics of the boomerang model works and 
what this strategy has achieved in terms of ending the extrajudicial killings. Beyond 
the boomerang model, this paper further demonstrates the strategy of CSOs in 
reaching out directly to powerful judicial institutions, in this case the International 
Criminal Court (ICC). The paper discusses why CSOs pursued this strategy of 
reaching out to the ICC, bypassing the region’s human rights institution—the 
ASEAN Intergovernmental Commission on Human Rights (AICHR).
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1. Introduction

In Southeast Asia, civil society organizations (CSOs) across the region have for over 
a decade, been challenging the regional organization, the Association of Southeast 
Asian Nations (ASEAN), to address issues and concerns impacting citizens.1  In 
December 1997, ASEAN officially widened its policy-making to include CSOs.2  
Additionally, the Bali Concord II 2003 and the Vientiane Action Program 2004 
restated commitments regarding civil society engagement with ASEAN.3  The idea 
of collaborating with CSOs became a consistent part of the ASEAN rhetoric and 
was reaffirmed in article 1(13) of the ASEAN Charter 2007.4 At present, there are 
many CSOs working on different interests and issues in this region. The exact 
number of CSOs seems difficult to pinpoint as some of them exist only in name 
while in reality they may not be reachable, and some have merged with other CSOs.5

 According to the 2016 USAID CSO Sustainability Index for Asia, the 
Philippines has 279,499 registered CSOs—the highest number in the region. 
Indonesia, Thailand, and Cambodia have about 250,000; 14,000; and 5,000 
respectively.6  Despite this high number, it is surprising that only 52 CSOs have 

1 Anders Uhlin, Civil Society and Regional Governance: The Asian Development Bank and 
the Association of Southeast Asian Nations (London, Lexington Books 2017), p. 40-43. See also, 
Eduardo C. Tadem (2017), “New Perspectives on Civil Society Engagement with ASEAN”, The 
Heinrich Böll Stiftung, available at https://th.boell.org/en/2017/07/12/new-perspectives-civil-
society-engagement-asean.  (Accessed May 24, 2018).
2 The ASEAN Secretariat, 1997, “ASEAN Vision 2020”, available at http://asean.org/?static_
post=asean-vision-2020. (Accessed May 24, 2018).
3 The ASEAN Secretariat, 2003, “Declaration of ASEAN Concorde II 2003”, available at http://
asean.org/search/Bali+Concord and The ASEAN Secretariat (2004), “Vientiane Action Programme 
2004”, available at http://asean.org/storage/images/archive/VAP-10th%20ASEAN%20Summit.
pdf. (Accessed May 24, 2018).
4 The ASEAN Secretariat (2007), “ASEAN Charter 2007”, available at http://asean.org/asean/
asean-charter/.(Accessed May 24, 2018).
5 The Friedrich-Ebert-Stiftung (FES) (2011), “An ASEAN Community for All: Exploring the 
Scope for Civil Society Engagement”,  Friedrich-Ebert-Stiftung Office for Regional Cooperation 
in Asia, Singapore, p.12
6 United States Agency for International Development, ‘The 2016 CSO Sustainability Index 
for Asia’. Available at: https://www.usaid.gov/sites/default/files/documents/1866/2016-Asia-
CSOSI-Report-v4-508.pdf. (Accessed 24 May, 2018). 

been accredited by ASEAN. The accreditation is officially regulated by the 
Guidelines on Accreditation of Civil Society Organizations. The first Guidelines 
were adopted at the 5th Meeting of the 19th ASEAN Standing Committee (ASC), 
Manila, 16-18 June 1986, and the current version was adopted by the 19/2012 the 
Committee of Permanent Representatives (CPR) Meeting on 5th November 2012 
and noted by the 11th the ASEAN Coordinating Council (ACC) Meeting on 17th 
November 2012.7 
 With respect to CSOs in the human rights field, a number of CSOs have 
emerged to be a facilitator on matters of human rights when the Working Group 
for an ASEAN Human Rights Mechanism (Working Group) was created in 1995, 
because the Working Group consisted of parliamentary human rights committees, 
the academic community, and CSOs.8 Official statements of the Working Group 
show that several CSOs such as MARUAH Singapore, the Philippine Alliance of 
Human Rights Advocates (PAHRA), the Asia Foundation, and Friedrich Naumann 
Stiftung have often participated in Workshops and Roundtable Discussions of the 
Working Group.9  The primary purpose of the Working Group was to establish 
an intergovernmental human rights commission for this region which finally 
came to be called the ASEAN Intergovernmental Commission on Human Rights 
(AICHR).10  It can thus be said that CSOs have been involved in the regionalization 
process of human rights by being part of the creation of ASEAN’s regional human 
rights institution—the AICHR.
 

7 The ASEAN Secretariat (2015), “Register of Accredited Civil Society Organizations (CSOs): 
Listed as Entities Associated with ASEAN, in Annex 2 of the ASEAN Charter”, available at http://
www.asean.org/wp-content/uploads/2012/05/Accredited-Civil-Society-Organisations-as-of-25-
May-2016.pdf.(Accessed May 24, 2018).
8 The Working Group for an ASEAN Human Rights Mechanism (the Working Group) (2007), 
“The initiative for an intergovernmental human rights commission for Southeast Asia”, available 
at http://www.aseanhrmech.org/aboutus.html, (Accessed May 24, 2018).
9 The Working Group for an ASEAN Human Rights Mechanism (the Working Group) 
(2001-2009), “The 1st- 8th Workshop for an ASEAN Human Rights Mechanism and the 1st-5th 
Roundtable Discussion on Human Rights in ASEAN”, available at http://www.aseanhrmech.org/
conferences/index.html. (Accessed May 24, 2018).
10 Helen E. S. Nesadurai, Transnational Civil Society, the Market and Governance Reform in 
Southeast Asia in Alice D. Ba and Mark Beeson (eds), Contemporary Southeast Asia: The Politics 
of Change, Contestation, and   Adaptation (3rd edition, Palgrave 2018), p. 204-206. See also, Hao 
Duy Phan, A Selective Approach to Establishing a Human Rights Mechanism in Southeast Asia: 
The Case for a Southeast Asian Court of Human Rights (Brill Nijhoff Publishers 2012), p.101.
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 The CSO-ASEAN interconnection had changed however, over the few years 
after the AICHR was established—civil society had been limited in involvement 
with the AICHR.11  For instance, in the process of drafting the ASEAN Human 
Rights Declaration (AHRD), CSOs had been invited only twice to the formal 
consultation on the AHRD.12  Moreover, the AICHR did not release the working 
draft of the declaration, and ASEAN foreign ministers released only ‘key elements’ 
of the draft whereas the full draft was kept confidential, thereby precluding any 
direct input from CSOs via formal engagement, despite the drafting process being 
the most important step forward in human rights at the time.13 Nevertheless, 
things are looking brighter, CSOs have become increasingly recognized. The 
AICHR seems to have sought for more meaningful and constructive engagement 
and interaction with CSOs through the adoption of Guidelines on the AICHR’s 
Relations with Civil Society Organisations in 2015.14  The guidelines are aimed to 
further strengthen ASEAN cooperation in the promotion and protection of human 
rights and fundamental freedoms. 
 In reality, especially in human rights violations occurring in Southeast Asia, 
there has been an ongoing tension between civil society and national governments 
and/or the AICHR.15  When CSOs play a role in upholding people’s rights, but in 
so doing, challenge the government, CSOs have been often ignored and deemed 
immaterial by the AICHR, and seem oppressed by some governments.16

 A recent example can be found in the Philippines where president Rodrigo 
Duterte commissioned a campaign against drugs which has resulted in 6,000 

11 James Gomez and Robin Ramcharan (2012), “The Protection of Human Rights in Southeast 
Asia: Improving the Effectiveness of Civil Society”, Asia-Pacific Journal on Human Rights and the 
Law, Vol. 12, Issue 2, p.  27-43.
12 The AICHR (2017), The ASEAN Intergovernmental Commission on Human Rights (AICHR) 
Annual Report 2017, p. 12.
13 James Gomez and Robin Ramcharan (2012) in supra note 11, p. 28. See also Mathew 
Davies (2017), Important but De-centred: ASEAN’s Role in the Southeast Asian Human Rights 
Space, TRaNS: Trans-Regional and -National Studies of Southeast Asia, volume 5, special issue 
1(ASEAN Communities), p. 106.
14 The AICHR (2015), “Meaningful and constructive engagement and interaction between 
AICHR and CSOs”, available at http://aichr.org/news/meaningful-and-constructive-engagement-
and-interaction-between-aichr-and-csos/, (Accessed May 24, 2018).
15 Shveta Dhaliwal, Human Rights Mechanism in Southeast Asia (Oxon, Routledge 2017).
16 Gomez, James, and Robin Ramcharan (2014), Evaluating Competing “Democratic” 
Discourses: The Impact on Human Rights Protection in Southeast Asia, in: Journal of Current 
Southeast Asian Affairs, Vol.33, No.3, p. 49–77.

people—alleged drug peddlers and users—being killed (as of 15 February 2017) in 
what is infamously known as Duterte’s war on drugs.17  CSOs have acted in various 
ways, such as mobilization and other actions, in response to these extrajudicial 
killings. Surprisingly, the president responded aggressively by remarking “I will kill 
human rights advocates if the campaign against drugs is stopped because of them”.18

 With an interest in the manner and consequences of CSO mobilization in the 
field of human rights, this paper examines CSOs’ works with respect to their help 
in mitigating human rights abuses involved in the war on drugs in the Philippines 
under president Duterte’s regime. The paper starts off by providing a theoretical 
context on the definition and role of CSOs along with their place in the dynamics of 
human rights norm diffusion, pursuant to Keck and Sikkink’s boomerang model.19  
The application of this theoretical context to CSOs’ role in the Philippines’ war on 
drug can be found in the analysis, which will be divided into three parts. 
 The first part provides a brief background into the war on drugs in the 
Philippines under president Duterte’s tenure. The second part is an application 
of Keck and Sikkink’s theoretical framework of the boomerang model with the 
Philippines’ case. We further evaluate what the impact has been on the Philippines, 
the norm-violating state after CSOs carried out their role as agents of human rights 
norm diffusion. In the third part, we further examine a coalition of CSOs and their 
strategy in reaching out to a powerful international institution; the ICC, to bring 
human rights violations in the extrajudicial killing case into the international legal 
process. We argue why the ICC is a feasible arena for CSOs to pursue their claims, 
and submit that CSOs’ recourse to the ICC is necessitated by ASEAN’s lack of a 
powerful regional human rights institution to deal with human rights violations. 
The result of CSOs’ strategies will be the lesson for ASEAN to accelerate its 
consideration in establishing this kind of human rights mechanism soon because it 
would be effective to stop human rights violation in the region.

17 Jodesz Gavilan (2016), “Duterte’s War on Drugs: The First 6 Months”, available at https://
www.rappler.com/newsbreak/rich-media/rodrigo-duterte-war-on-drugs-2016. (Accessed May 24, 
2018).
18 CIVICUS (2016), “Drug war unsettles civil society in Philippines”, available at https://www.
civicus.org/index.php/media-resources/news/interviews/2676-drugs-war-unsettles-civil-society-
in-philippines, (Accessed May 24, 2018).
19 Margaret E. Keck and Kathryn Sikkink, Activists beyond Borders (Cornell University Press 
1998).
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2.	 Social	and	Scientific	Contribution	ntroduction

In other regions in the world, such as in the Americas, CSOs have joined efforts 
to propel human rights promotion and protection. Their engagement with 
institutions is clearly welcomed, both in national and regional platforms.20 In 
ASEAN, however, the need for CSO engagement has not been awarded priority. 
The significance of this research therefore lies in the fact that it underscores 
CSO co-operation as a promising agent of developing human rights protection 
in Southeast Asia. This paper also adds to the discussion on human rights norm 
diffusion. It should be noted that the human rights norm in focus here is the 
norm on human rights protection and ending human rights violations diffused by 
CSOs. As we examine CSOs engagement in the region, specifically how CSOs 
diffuse human rights information in response to human rights violations from the 
domestic to the regional level to demand for human rights protection, the research 
contributes in building up ASEAN’s awareness on the role of CSO working not 
only at the domestic level but also at the regional level. Finally, with respect to the 
international level, the study on CSOs’ international strategies will be beneficial 
towards ascertaining how their future work could contribute to the improvement 
of the ASEAN human rights protection system.

3. Research Methodology

The methodology this paper adopts follows a qualitative approach. First, relying 
on both primary and secondary sources of data, the paper identifies and analyzes 
the recent performances of CSOs in Southeast Asia. Discussions, events, and 
released statements organized by CSOs, and having a personal interview with 
director and president of CSOs in the region will be analyzed to determine their 
impact on the Philippines, and ascertain whether or not they are effective to help 
diminish human rights violations with respect to the extrajudicial killing case under 
President Duterte’s regime. Some of the information presented in the analysis part 
were obtained by virtue of attendance in an official AICHR meeting, in which 

20 Stefanie Khoury and David Whyte, Corporate Human Rights Violations: Global Prospects 
for Legal Action (Routledge 2017). See also, Heidi Nichols Haddad (2012), ‘Judicial Institution 
Builders: NGOs and International Human Rights Courts’, 11 Journal of Human Rights, p. 140.

an author was able to pose questions to CSOs and the AICHR representatives.21  
Moreover, personally interviewing the AICHR representatives is another fruitful 
method employed by this research. Secondly, the paper draws on legal provision 
of the Rome Statute on the International Criminal Court (Rome Statute) in making 
an analysis on why CSOs adopt an international strategy in reaching out to the 
International Criminal Court.

4. The Theoretical Context

4.1 Roles of CSOs on Human Rights Issues

First of all, it should be clarified that the term civil society organization (CSO) 
refers to a broad range of non-state, non-profit entities such as non-governmental 
organizations (NGOs), charities, trusts, foundations, and advocacy groups.22  
CSOs have increasingly been playing a vital role in numerous fields for a few 
decades, and especially in human rights issue.23  Marc Nerfin describes CSOs 
as the third system functioning benignly, helping the people to assert their own 
power and making efforts to listen to those who are never or rarely heard, rather 
than seeking governmental power.24  Richard Falk describes CSOs as being actors 
which many states fear as CSOs’s power can typically at least slow the exercise 
of the formal political power of the state.25  Civil society is generally seen as 
being characterized by non-violence and, in fact, as being determinedly opposed 
to the use of violence.26  Also, CSOs are seen as linking social cleavages and as 
being instituted by horizontal networks where all members have an equal chance 

21 The AICHR High Level Dialogue on Managing Freedom of Expression in the Information 
Age. Held in Medan, Indonesia, 11 – 12 April 2018.
22 Thomas Richard Davies, NGOs: A New History of Transnational Civil Society (Oxford 
University Press 2014). See also, Bridget M. Hutter and Joan O’Mahony (2004) ‘The Role of Civil 
Society Organizations in Regulating Business’, Economic and Social Research Council Centre for 
Analysis of Risk and Regulation Discussion Paper No. 26, p.1.
23 Markus Thiel, European Civil Society and Human Rights Advocacy (University of 
Pennsylvania Press 2017).  See also, Hilary Charlesworth and Emma Larking, Human Rights and 
the Universal Periodic Review: Rituals and Ritualism (Cambridge University Press 2014).
24 Marc Nerfin (1987), “Neither Prince or Marchant: Citizen. An Introduction to the Third 
System”, A Journal of International Development Cooperation, Dag Hammarskjöld Foundation, 
Vol. 1, p. 170-195.
25 Richard Falk, Revitalizing International Law (Iowa State Publisher 1989), p. 208-213.
26 Michel Edwards, Civil Society, (Cambridge: Polity Press 2014), p. 7.
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to participate in decision-making.27  In terms of judicial decision making, Dinah 
Shelton has noted the increasingly important roles of NGOs in international 
courts, describing that NGOs provide legal and political analysis and practical 
information that states may be unable to marshal, thereby facilitating the decision-
making process.28 
 The political struggle for human rights is universal and potentially engages 
all human beings, a key agent who plays an influential role in the process is civil 
society organizations.29 Concern for human rights would not have achieved 
international expression without the backdrop of social and political understandings 
promoted by CSOs.30  Loveday Hodson states that global human rights culture is 
created, maintained, and developed by a myriad of actors, including individuals 
and CSOs.31  Upendra Baxi support that human rights are assembled by several 
actors acting simultaneously within the given legal and political structures, and 
challenging and changing them in the process.32  
 Kelly Gerard further notes that CSOs not only participate in spaces that 
have been established or recognized by intergovernmental organizations, but they 
can also create more spaces to pursue human rights and political activity, bypassing 
regional and state actors.33  CSOs can also create three types of activities, namely: 
parallel activities such as forums and workshops; protests; and the production 
and dissemination of critical knowledge which sometimes directly influence 
official processes of states and intergovernmental organizations.34  High-profile 
organizations such as Amnesty International and Human Rights Watch have raised 

27 Ibid.
28 Dinah Shelton (1994), “The Participation of Nongovernmental Organizations in International 
Judicial Proceedings”, The American Journal of International Law, Vol. 88, No. 4, p. 611-642.
29 Ibid.
30 Dianne Otto (1996), “Nongovernmental Organizations in the United Nations System: The 
Emerging Role of International Civil Society”, Human Rights Quarterly, Vol. 18, No. 1, p. 107-141.
31 Loveday Hodson, NGOs and the Struggle for Human Rights in Europe, (Hart Publishing Ltd 
2011), p. 25.
32 Upendra Baxi, The Future of Human Rights (Oxford University Press 2008), p.32-58.
33 Kelly Gerard (2015), “Explaining ASEAN’s Engagement of Civil Society in Policymaking: 
Smoke and Mirrors”, Globalizations, Vol.12, No.3, p.365-382.
34 Kelly Gerard (2014), “ASEAN and civil society activities in ‘created spaces’: the limits of 
liberty”, The Pacific Review, Vol.27, No.2, p.265-287.

the profile of international non-state actors greatly.35  Neil Stammers has also 
commented on the capacity of national and regional CSOs and transnational networks 
pressuring and communicating the human rights concerns around the world.36

 Mary Kaldor notes that the important concept of civil society is to add 
human rights discourse and pressure political actors to take responsibility to 
respect human rights through activities of networks.37  Steve Charnovitz goes as 
far as to credit CSOs with helping to humanize modern international law.38  In 
practice, CSOs have used numerous means to promote and ensure respect for 
human rights in international platforms. As Theo van Boven notes, non-state 
actors such as NGOs possess important technical skills which make them suitable 
for being full participants and sometimes as principal actors during initial human 
rights standard-setting processes—such as the drafting of the UN human rights 
conventions and the Convention on the Rights of the Child.39  Non–state actors 
are now considered full participants in the international stage. Peter Willetts 
embraces this view, referring enthusiastically to NGOs and CSOs as partners in 
the international law-making process.40

 Other regional institutions such as the Inter-American Court of Human 
Rights and the African Court on Human and Peoples’ Rights broadly support 
CSOs’ participations. For example, Dinah Shelton reports that the Inter-American 
Court appears never to have rejected an amicus filing, which has naturally served 
as encouragement for numerous human rights groups to submit briefs to it.41  She 
also applauds this high level of non-state actor participation because, thereby, the 
public interest is broadly served and the work of the Inter-American Commission 
is supplemented to ensure a full and fair hearing for all issues which accompany 

35 Loveday Hodson in supra note 31, p. 26.
36 Neil Srammers, Human Rights and Social Movements (Pluto Press 2009), p.248.
37 Mary Kaldor, Global Civil Society: An Answer to War (Polity Press 2003), p.86.
38 Steve Charnovitz (2006), “Nongovernmental Organizations and International Law”, 
American Journal of International Law, Vol. 100, p. 361. 
39 Theo van Boven (1990) “The Role of Non-Governmental Organizations in International 
Human Rights Standard-Setting: A Prerequisite of Democracy”, California Western International 
Law Journal, Vol. 20, No. 2 , Article 5, p. 218. 
40 Peter Willetts (2000), “From ‘Consultative arrangements’ to ‘Partnership’: The Changing 
Status of NGOs in Diplomacy at the UN”, Global Governance, Vol. 6, p. 191.
41 Dinah Shelton in supra note 28, p. 638.
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the cases before the court.42  The Inter-American Commission on Human Rights 
has relaxed rules of standing which provide that NGOs and /or CSOs may submit 
a petition to it in relation to human rights violations on behalf of others.43  Mendez 
and Vivanco further claim that sometimes CSOs act as representatives of the 
victims and legal advisers to the Inter-American Commission on Human Rights, 
in practically all the cases pending before the Court.44 
 As for the African Court on Human and Peoples’ Rights, the court is 
empowered to receive cases referred by individuals and by NGOs with observer 
status before the Court, provided that the state concerned has made a declaration 
accepting this procedure.45  Odinkalu and Christensen state that NGOs have 
been at the heart of the African Charter system, and perusal of a collection of the 
Commission’s decisions reveals that the vast majority of communications under 
that treaty originate from non-state actors.46  Abdelsalam Mohamed supports the 
important contribution of CSOs, seeing these actors as “a welcome innovation”. 
He emphasizes the imperative nature of CSOs to African human rights litigation 
by pointing that if the Court “does not open up to…CSO participation, it might be 
guilty of clinging to an outmoded view of human rights adjudication”.47 

4.2 CSO’s Strategies in Diffusing Human Rights Information

Margaret Keck and Kathryn Sikkink assert the importance of transnational 
advocacy networks for the diffusion of international norms in human rights issues.48  
In their view, advocacy networks are significant transnationally and domestically 

42 Ibid, p. 640.
43 Loveday Hodson in supra note 31, p. 31. See also, Article 44, American Convention on 
Human Rights 1969
44 Juan E Mendez and Jose Miguel Vivanco (1990), “Disappearances and Inter-American Court: 
Reflections on a Litigation Experience”, Hamline Law Review, Vol. 13, p. 507
45 Loveday Hodson in supra note 31, p.32.
46 Chidi Anselm Odinkalu and Camilla Christensen (1998), “The African Commission on 
Human and Peoples’ Rights: the Development of its Non-State Communication Procedures”, 
Human Rights Quarterly, Vol. 20, p. 235. See also, Article 55, African Charter on Human and 
Peoples’ Rights 1981.
47 Abdelsalam A. Mohamed (1999), “Individual and Ngo participation in Human Rights 
Litigation before the African Court on Human and Peoples’ Rights: Lessons from the European and 
Inter-American Courts of Human Rights”, Journal of African Law, Vol. 43, Issue.2, p. 201-213.
48 Margaret E. Keck and Kathryn Sikkink, Activists beyond Borders (Cornell University Press 
1998), p. 1.

for building new links among actors in civil societies, states, and international 
organizations, they multiply the channels of access to the international system.49  
CSOs play a central role as major actors in advocacy networks, usually initiating 
actions and pressuring more powerful actors to take position, and also introduce 
new ideas, provide information, and lobby for policy changes over human rights 
issues.50 Martha Finnemore remarks that transnational advocacy networks are 
proliferating, and their goal is to change the behavior of states and of international 
organizations by bringing new ideas, norms, and discourses into policy debates, 
and serve as sources of information and testimony.51

 CSOs have a variety of strategies which they may pursue depending on their 
evaluation of their policy. They may, for example, pursue public visibility, form 
domestic coalitions, engage in governmental lobbying or confrontation, or attempt 
transnational networking to reach out regionally or internationally.52  Nationally, 
a CSO may choose to reach out directly to the public, to raise its concerns with 
the general public to either elicit an immediate response, such as support in 
a referendum, upcoming election or parliamentary bill, or to attempt longer 
term processes of awareness raising, education, and norm diffusion.53 A CSO may 
choose to reach out to other sympathetic CSO organizations, or to build alliances 
with other economic and political groups like labor unions, business organizations, 
or political parties.54  A human rights CSO may also choose to reach out to national 
human rights institutions (NHRIs) which exist in many countries, in an attempt 
to find institutional allies to pursue its agenda.55  The transnational networking of 

49 Ibid.
50 Ibid, p. 9.
51 Martha Finnemore, National Interests in International Society, (Cornell University Press 
1996), p. 2.
52 Ibid.
53 Ronald Holzhacker (2006), “Opportunity Structures and Strategies of Civil Society 
Organizations in Multi-Level Governance: The Development of Anti-Discrimination Law in 
Italy”, presentation at the European Consortium for Political Research Standing Group on EU 
Politics, Istanbul, Turkey, 21-23 September, available at http://www.jhubc.it/ecpr-istanbul/
virtualpaperroom/059.pdf. (Accessed May 24, 2018).
54 Ibid.
55  Catherine Renshaw and Kieren Fitzpatrick (2012), “National human rights institutions in 
the Asia Pacific region : change agents under conditions of uncertainty” in Ryan Goodman and 
Thomas I Pegram (eds), Human Rights, State Compliance, and Social Change: Assessing National 
Human Rights Institutions, Cambridge University Press, p. 150-180.
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human rights CSOs may be with international groups like Amnesty International 
and Human Rights Watch, or peer groups in other countries working on similar 
issues. CSOs may participate in international human rights mechanisms like the 
Universal Periodic Review Process,56  and are increasingly doing so, also in the 
Southeast Asian region.57

 Thomas Risse and Kathryn Sikkink further describe how international 
human rights norms are socialized—internalized and domestically implemented—
to impact political transformation processes. They argue that “networks like CSOs 
among regional and domestic who manage to link up with international regimes” 
are crucial to international human rights norm diffusion as they fulfill three 
objectives which create the conditions necessary for domestic change regarding 
human rights such as a violation case.58  These three objectives are said to be 
1) putting norm-violating states on the international agenda in terms of moral-
consciousness raising; 2) mobilizing domestic opposition groups against norm-
violating states in two aspects: empowering and legitimizing the claims of the 
group, and partially protecting the groups’ physical integrity from state repression; 
and 3) challenging norm-violating states by “creating a transnational structure” 
pressuring states simultaneously from above and from below.59 
 Keck and Sikkink underscore a strategy of CSOs in the socialization 
of norms, describing that CSOs appear most likely to create channels between 
domestic groups and their governments where such channels have been blocked 
or are ineffective for resolving a conflict and human rights violations.60 They 
further suggested the “boomerang model” to illustrate the pattern and components 
of diffusion of human rights norms by positing that in the event a government 
violates or refuses to recognize rights, individuals and domestic groups, often 
having no recourse within domestic or judicial arenas yet aware that their claims 

56 Edward McMahon and Marta Ascherio (2012),  “A Step Ahead in Promoting Human Rights? 
The Universal Periodic Review of the UN Human Rights Council”, Global Governance: A Review 
of Multilateralism and International Organizations, Vol. 18, No. 2, p. 231-248.
57 Catherine Renshaw and Kieren Fitzpatrick in supra note 55.
58 Thomas Risse, Stephen C Ropp, and Kathryn Sikkink, the Power of Human Rights: 
International Norms and Domestic Change (Cambridge University Press 1999), p. 5.
59 Ibid, p. 5.
60  Margaret E. Keck and Kathryn Sikkink in supra note 48, p. 12.

may still resonate elsewhere, seek international connections to gain allies.61  Such 
international contacts can “amplify” the demand of domestic groups, pry open 
space for new issues, and then echo this demand back into the domestic arenas 
where their claims had once been neglected—an event which had triggered the 
seek for external pressure in the first place.62 
 This boomerang-like pattern of influence, characteristic of civil society 
organizations where the target of their activity is to change a state’s behavior, can 
commonly be found in human rights and social rights campaigns. When channels 
between the state and its domestic actors are blocked, the boomerang pattern may 
occur by the act of CSOs.63  If CSOs are also blocked domestically, they will 
seek access to the international arena, leverage, information, and resources for 
conducting campaigns and raising awareness.64 For example, the violating state 
blocks requests by and redress to CSOs within it; those CSOs will activate network 
to prompt their allies or a third-party organization to pressure the violating state.65   
Here it can be seen that the transnational aspect is particularly important in cases 
where domestic ties have been severed by the norm-violating government. It is 
crucial for activists to come together and blur the lines between domestic and 
foreign organizations, upgrading their efforts transnationally beyond borders.66

 Acharya added that local CSOs may act as agents of human rights norm 
diffusion in the following main ways: localizing foreign ideas and approaches to 
develop human rights, filling gaps by operating in areas where foreign CSOs fear to 
be treaded or banned from operating, and devising and implementing projects that 
are locally relevant and useful.67  All of these methods aim at inducing governments 
to accept a norm that they do not favour for the purposes of satisfying the demand 
of the civil society and the people represented by it.68 

61 Ibid, p. 13.
62 Ibid, p. 16-17.
63 Ibid, p. 12.
64 Ibid.
65 Ibid, p. 13.
66 Ibid, p. 32.
67 Amitav Acharya (2004), “How Ideas Spread: Whose Norms Matter? Norm Localization and 
Institutional Change in Asian Regionalism”, International Organization, Vol. 58, No.2, p. 239-275.
68 Ibid.
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 Nevertheless, some scholars have pointed out that the crucial component in 
the socialization of norms consists less in the agents carrying it out but it is rather 
in the rapid manner by which information is exchanged back and forth between 
highly institutionalized components of networks that is key to their success in 
advancing human rights protection. This human rights norm diffusion pattern 
observed has been aptly named the “ricochet” and entails the rapid exchange of 
ideas and legal and political arguments between various actors and institutions 
occurring transnationally.69  These actors include local CSOs, human rights NGOs, 
intergovernmental institutions, as well as foreign governments.70 
 Here the paper focuses not so much on the domestic, international, or global 
strategies, but instead on regional strategies, supporting that regional strategies 
may be especially fruitful for human rights groups to pursue. Beth Simmons in 
her landmark book “Mobilizing for Human Rights: International Law in Domestic 
Politics” deals with the politics of treaty commitment and the politics of compliance 
over human rights issues.71  She posits that the true power of multilateral agreements 
emerges as ‘more countries – especially regional peers – ratify human rights 
accords’ and it becomes ‘more difficult to justify non-adherence’.72 Her empirical 
research also demonstrates how CSOs working transnationally within a region can 
help spread the word of human rights violations and non-adherence by states.73 

5. Analysis on CSOs’ Roles and Strategies in the Extrajudicial 
Killing of Suspected Drug Dealers and Users in the Philippines 
under President Rodrigo Duterte’s Policy

Since theoretically we hold CSOs’ role and strategy to be key in diffusing human 
rights information, in this analysis part we first briefly provide a background on the 

69  Ronald Holzhacker (2013), “State-Sponsored Homophobia and the Denial of the Right 
of Assembly in Central and Eastern Europe: The “Boomerang” and the “Ricochet” between 
European Organizations and Civil Society to Uphold Human Rights”, Law and Policy, Vol. 35, 
Issue 1-2, p. 1-28.
70 Ibid.
71 Beth A Simmons, Mobilizing for Human Rights: International Law in Domestic Politics 
(Cambridge University Press 2009).
72 Ibid, p. 13.
73 Ibid.

extrajudicial killing campaign under President Duterte’s policy in the Philippines. 
Next, we analyze CSOs strategy of diffusing information on the violation by way 
of application of the boomerang model to the facts of the extrajudicial killing 
case and subsequently determine the impact that this strategy of the CSOs have 
had against the Philippines, the violating state. Finally, we discuss another CSO 
strategy which involves reaching out to an international judicial organization—the 
ICC. We analyze the legal principles of the ICC that support this international 
strategy of the CSOs and then demonstrate, in fact, how this strategy was pursued.

5.1 Background on the War on Drugs in the Philippines

Upon his taking of office on June 30, 2016, the Philippines’ President, Rodrigo 
Duterte, has pursued a “war on drugs” campaign. The campaign has led to the 
deaths of over 12,000 Filipinos to date, including many of those who were innocent, 
either as collateral damage or as cases of mistaken identity.74 Among the innocent 
killed, there was a worst case to guarantee that this campaign against illegal drugs 
is very reprehensible. Jefferson Bunuan, a 20-year-old who has been a sponsored 
child of the Kaibigan sa Ermita Outreach Foundation Inc. (KEOFI) for 11 years, 
himself a criminology student who dreamt of becoming a police officer, and 
was a volunteer of the Philippine National Police (PNP)’s “Lambat Sibat” crime 
prevention program lost his life as a result of the shootings in this campaign.75 This 
case explicitly demonstrates that the policy of Duterte constitutes an arbitrary attack 
on their civilians without any regard as to the universal standards of human rights.
 Worldwide news coverage has documented Philippines and its increasing 
number of extrajudicial and vigilante killings of drug dealers. There is global 
condemnation of the anti-drug campaign as a downright violation of human rights 
while Duterte himself continues to encourage vigilante actions by taking up arms 
to execute drug dealers or users.76 The president also denigrates the Commission 

74 Human Rights Watch (2017), “Philippines’ ‘War on Drugs’”, available at https://www.hrw.
org/tag/philippines-war-drugs. (Accessed May 24, 2018).
75 ABS-CBN News (2016), “Foundation scholar a victim of Duterte’s war on drugs?”, available 
at http://news.abs-cbn.com/focus/07/20/16/foundation-scholar-a-victim-of-dutertes-war-on-drugs. 
(Accessed May 24, 2018).
76 CIVICUS in supra note 18.
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on Human Rights and other nations and institutions which have called for 
investigations of blatant human rights violations in the anti-drug campaign.77  
Amidst this, a massive CSO response also took place. Several human rights 
groups and peace groups, condemning the campaign and denouncing the actions 
of the present administration, have led their own mobilization against these 
extrajudicial killings.

5.2 CSOs’ Strategy in Diffusing Information on Violations and its Outcomes

As evident from the background of the war against drugs at hand, the norm-violating 
behavior of the state is definitely demonstrated by summary executions involved in 
the campaign of the Duterte government, which is clearly out of due process of law. It 
is also a violation of the fundamental freedoms and human rights of all as enshrined 
in the Philippines Constitution, the Universal Declaration on Human Rights, and all 
other international laws and legal instruments to which the Philippines Government 
is signatory to.78  This violation of human rights thus activates the boomerang model, 
which is used to characterize the pattern of practice taken against a norm-violating 
state. Its dynamics and outcomes will be demonstrated below.

5.2.1 How Did CSOs Work Within The Boomerang Dynamic on The 
Philippines Case?

A clear example of the boomerang model, as carried out by CSOs as the main agent, 
can be found in the mobilization by the Caucus of Development NGO Networks 
(CODE-NGO) and other national CSOs, as illustrated in Figure 1 below.

77 Ibid.
78 CODE-NGO (2016), “Stop Extra Judicial Killings! Uphold Human Rights!”, available at 
http://code-ngo.org/2016/10/stop-extra-judicial-killings-uphold-human-rights. (Accessed May 24, 
2018).
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Figure 1: the Boomerang Model applied to the Extrajudicial Killings in the Philippines.
 Step 1 (National strategy): State blocks requests to national CSOs who then spread information 
to regional CSOs; 
 Step 2 (Regional strategy): Regional CSOs find international allies 
 Step 3 (International strategy): International CSOs pressure international organizations.
 Step 4 (Boomerang Pressure): International organizations put pressure back to the state. 

STEP 1: National CSOs request the Philippine government to stop violations 
but the request was blocked. CODE-NGO started off by cooperating with 
the Philippine Alliance of Human Rights Advocates (PAHRA) and Campaign 
for Human Rights in the Philippines (CHRP) to call on the Philippine National 
Police (PNP) and the Department of Justice (DOJ) to uphold human rights and 
due process in the government’s campaign against illegal drugs and to urgently 
conduct full investigations into the deaths of “suspected drug personalities” during 
police operations and those done by vigilantes.79 The coalition of CODE-NGO, 
PAHRA, and CHRP further called on the House of Representatives and the Senate 
to focus their effort in aiding legislation on bringing justice to the victims of extra 
judicial killings, and on studying the root causes of the country’s drug problem 

79 Ibid.
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to be able to provide appropriate responses to curtail the supply and demand for 
illegal drugs, including opportunities for rehabilitation, education and livelihood 
to renewed victims of drug use and trade.80 
 Roselle Rasay, deputy director of CODE-NGO, speaking on behalf of this 
CSO network, reports that CSOs have issued statements in social media denouncing 
the extrajudicial killings being waged by the government.81  She states that CODE-
NGO passed a resolution calling on government branches ─the legislative, the 
executive and the judiciary─ to uphold human rights in this anti-drug campaign.82 
 But the mobilization of CODE-NGO, PAHRA, and CHRP have been 
blocked by President Duterte. The president remarked that police were to 
shoot people involved in human rights groups who are “obstructing justice”.83  
He remarked that he will kill all human rights organizations as he claims they 
contribute to the problem of illegal drugs.84 The president also gave a warning to 
human rights organizations that they will face criminal investigations for acting 
against his anti-drug campaign.85  Furthermore, Duterte told Philippines police to 
continue pursuing their duty with respect to the war on drugs policy by remarking 
that murder and homicide are unlawful, but police had to uphold the rule of law 
while carrying out their duties.86  Finally, he insisted that he will pursue the drug 
war to the end of his term in 2022.87 
 STEP 2: Finding regional CSOs, and spreading information to 
international CSOs. When the national CSOs’ request was blocked, they 

80 Ibid.
81 CIVICUS in supra note 18.
82 Ibid.
83 Human Rights Watch (2017), Philippines: Duterte Threatens Human Rights Community: Call 
for Police to Shoot Activists ‘Reprehensible’, available at https://www.hrw.org/news/2017/08/17/
philippines-duterte-threatens-human-rights-community. (Accessed May 24, 2018).
84 Oliver Holmes, Human rights group slams Philippines president Duterte’s threat to kill them, 
(The Guardian, 17 August 2017) Available at: https://www.theguardian.com/world/2017/aug/17/
human-rights-watch-philippines-president-duterte-threat (Accessed May 24, 2018).
85 Human Rights Watch in supra note 83. 
86 The guardian (2017), Philippines’ Duterte orders police to kill ‘idiots’ who resist arrest, 
available at https://www.theguardian.com/world/2017/aug/28/philippines-duterte-orders-police-
to-kill-idiots-who-resist-arrest. (Accessed May 24, 2018).
87 Philip C. Tubeza and Tonette Orejas (2017), Duterte: War on drugs to continue until 2022, 
Inquirer, available at: http://newsinfo.inquirer.net/950878/rodrigo-duterte-war-on-drugs-drug-
killings-extrajudicial-killlings (Accessed May 24, 2018).

proceeded to find allies outside the country, and information was spread to CSOs 
across the region. These regional CSOs include the Indonesian Coalition for 
Drug Policy Reform (ICDPR), the Asian Harm Reduction Network (AHRN) in 
Myanmar, the Asian Network of People Who Use Drugs (ANPUD) in Thailand, 
and Human Rights Watch.88  The national and regional CSOs then cooperatively 
spread information to international CSOs.
 STEP 3: Collaboration with international CSOs to pressure 
international organizations. The collaboration of national, regional, and 
international CSOs is for the purposes of pressuring international organizations. 
Therefore, finally, 375 CSOs worldwide, led by the International Drug Policy 
Consortium (IDPC), called on the United Nations Office on Drugs and Crime 
(UNODC) and the International Narcotics Control Board (INCB) and sent an 
open letter89 to the UNODC Executive Director, Mr. Yury Fedotov, and the INCB 
President, Mr. Werner Sipp, asking them to take immediate action aimed at putting 
a stop to the extrajudicial killings.90 
 Ann Fordham, Executive Director of the IDPC added that the Duterte policy 
on drug cannot be justified as a “drug control measure” as he always argue it to be 
and that it is unacceptable for suspects to be killed across the Philippines, day after 
day, in silence.91  She also summaries that the open letter asks the UNODC and 
the INCB to ask the following of President Duterte as follows: (1) Immediately 
end the incitements to kill people suspected of using or dealing drugs; (2) Act 
to fulfil international human rights obligations, such as the rights to life, health, 
due process and a fair trial, as set out in the human rights treaties ratified by the 
Philippines; (3) Promote evidence-based, voluntary treatment and harm reduction 
services for people who use drugs instead of compulsory rehabilitation in military 
camps, and (4) Not to reinstate the death penalty for drug offences.92

88 International Drug Policy Consortium (2016), ‘Over 300 NGOs call on the United Nations 
to take immediate action on the hundreds of extrajudicial killings of suspected drug offenders 
in the Philippines’, available at https://idpc.net/media/press-releases/2016/08/over-300-ngos-call-
on-the-united-nations-to-take-immediate-action-on-the-hundreds-of-extrajudicial-killings-of-
suspected-drug-offenders-in-the-philippines (Accessed May 24, 2018)
89 Ibid.
90 Ibid.
91 Ibid.
92 Ibid.
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 STEP 4: International organizations put pressure back to the norm-
violating state (the Philippines). In the final stage of the boomerang dynamic, 
international organizations, namely the United Nations Office on Drugs and Crime 
(UNODC) and the International Narcotics Control Board (INCB), took action by 
putting pressure back to the Philippines. The UNODC expresses its great concern. 
A UNODC Executive Director Statement was released. It condemns the apparent 
endorsement of extrajudicial killings, and points out the illegality of such act.93  It 
concludes by encouraging the Philippines to “bring suspected drug dealers and users 
to justice with the appropriate legal safeguards in line with international standards 
and norms, and promote prevention, treatment, rehabilitation and reintegration 
approaches based in evidence, science, public health and human rights.”94

 From applying the theory with the Filipino case, we see advocacy networks 
serving the three purposes Risse and Sikkink identify as essential in bringing about 
domestic change in human rights. First, the advocacy networks’ campaign against 
the extra-judicial killings constitutes moral-consciousness raising. In this regard, 
they have succeeded in putting the norm-violating regime of President Duterte 
on the international agenda. Second, by appealing to the national legislative and 
administrative institutions in the Philippines, they have also served to empower 
and legitimize the claims of the domestic opposition groups. Third, in garnering 
support from other CSOs and institutions, the advocacy networks against the war 
on drugs have established a transnational structure to pressure the norm-violating 
state. For the third purpose it is noted that Keck and Sikkink’s boomerang model 
is seen being applied in practice where domestic CSOs, upon failure to appeal 
directly to the norm-violating state, are seen to have sought for international allies 
to exert pressure back against the state. 

5.2.2 Impact to the Philippines as the Human Rights-Violating State after 
Information of the Violation has Globally Spread

93 United Nations Office on Drugs and Crime (2016), the UNODC Executive Director 
Statement on the situation in the Philippines, available at https://www.unodc.org/unodc/en/
press/releases/2016/August/statement-by-the-unodc-executive-director-on-the-situation-in-the-
philippines.html. (Accessed May 24, 2018).
94 Ibid.

The external pressure from the international level led by CSOs notably impacted 
the Philippines in two areas; economic, and diplomatic relationships. 
 In August 2016, the United States was the first global power to withhold 
poverty aid to the Philippines after declaring concern over Duterte’s war on 
drugs on.95 In September 2016, the relationship between Duterte and the Obama 
administration was increasingly strained as Obama scrapped a meeting with 
the controversial Philippine President Duterte.96 Later, on December 14, 2016, 
the US Embassy in Manila declared that a US government foreign aid agency, 
the Millennium Challenge Corporation (MCC), would deny new funding to the 
Philippine government due to major concerns around rule of law and civil liberties 
in this country.97  The MCC justified that decision on the basis of aiding recipients 
includes also a demonstrated commitment to the rule of law, due process and 
respect for human rights.98 The result was that a large-scale infrastructure project 
development funding, worth up to US$434 million, to the Philippines was denied 
by MCC. Grants were awarded to Sri Lanka, Tunisia and Burkina Faso instead.99 
 From the European side, before president Duterte took his official position 
on 30 June 2016, the EU and the Philippines had a longstanding relationship 
which has broadened and deepened remarkably. In July 2012, the EU-Philippines 
partnership cooperation agreement was signed.100 The agreement provided the 
legal framework for further engagement and cooperation between the EU and the 
Philippines on areas such as political dialogue, trade, energy, transport, human 
rights, education, science and technology, justice, asylum, and migration. Since 25 

95  Christopher Woody (2016), “The Philippines’ bloody crackdown on drugs is now harming the 
country’s economy”, Business Insider Nederland, available at https://www.businessinsider.nl/rodrigo-
duterte-philippines-violence-scaring-investors-hurting-economy-2016-9/?international=true&r=US. 
(Accessed May 24, 2018).
96 Megha Rajagopalan (2016), “How US Dollars Are Helping The Philippines’ Bloody 
Drug War”, Buzz Feed News, available at https://www.buzzfeed.com/meghara/us-aid-dollars 
phillipines?utm_term=.wmJbQB884#.euM4WXyyY. (Accessed May 24, 2018).
97 Christopher Woody in supra note 95.
98 Ibid.
99 Ed Adamczyk (2016), “U.S. denies aid package to Philippines over human rights concerns”, 
UPI, available at https://www.upi.com/Top_News/US/2016/12/15/US-denies-aid-package-to-
Philippines-over-human-rights-concerns/3681481820651/.  (Accessed May 24, 2018).
100 European Union External Action, “The EU-Philippines partnership cooperation agreement”, 
available at https://eeas.europa.eu/sites/eeas/files/eu_philippines_pca_20120712.pdf. (Accessed 
May 24, 2108).
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December 2014, under the EU’s Generalized Scheme of Preferences plus (GSP+), 
the Philippines has enjoyed boosted trade preferences with the EU which led to the 
Free Trade Agreement between both sides.101  
 After Filipino president Duterte started the harsh anti-drug campaign, 
the relationship between the EU and the Philippines deteriorated. Members of 
the European Union parliament, which include highly developed countries like 
Germany, France, Italy, Belgium, Luxembourg, Czech Republic, Sweden, Portugal 
and Finland, called on the Philippine government to put an end to the wave of 
extrajudicial killings and executions of individuals suspected of involvement in the 
illegal drug trade.102 The European Parliament adopted resolution of 15 September 
2016 on the Philippines (2016/2880(RSP)) to condemn extrajudicial killings in the 
Philippines.103 The resolution aims to commit the Philippine president to uphold 
the rule of law and human rights, as well as international human rights treaties.
 In March 2017, Duterte faced additional pressure when Cecilia Malström, 
the visiting European Union Trade Commissioner, cautioned the Philippine 
government that human rights-abusing policies of the drug war pose a threat 
to exports to the EU.104 She indicated that unless the government took action 
to address the EU’s concerns, the Philippines risks losing tariff-free exports 
of up to 6,000 products under the EU’s human rights benchmarks linked to 
the Generalized Scheme of Preferences (GSP+) trade program.105 Surprisingly, 
since the EU sent a much-needed message to the Philippine government to 
forego this policy, the Philippines government did not accept such criticism and 
reacted to the EU as if they are an interferer of internal affairs. Duterte remarked 

101 European Union External Action (2016), “Philippines and the EU”, available at https://eeas.
europa.eu/headquarters/headquarters-homepage/1694/philippines-and-eu_hr. (Accessed May 24, 
2018).
102 Estrella Torre (2016), “EU urges PH to stop extrajudicial killings of drug suspects”, Inquirer.
Net, available at http://globalnation.inquirer.net/145037/eu-weighs-in-on-human-rights-issue-in-
antidrug-war. (Accessed May 24, 2018).
103 The European Parliament (2016), “The European Parliament resolution of 15 September 
2016 on the Philippines (2016/2880(RSP))”, available at http://www.europarl.europa.eu/sides/
getDoc.do?type=TA&reference=P8-TA-2016-0349&language=EN. (Accessed May 24, 2018).
104  Phelim Kine (2017), “Philippine President Rodrigo Duterte’s ‘War on Drugs’”, Harvard 
International Review, available at https://www.hrw.org/news/2017/09/07/philippine-president-
rodrigo-dutertes-war-drugs. (Accessed May 24, 2018).
105 Ibid.

in the 31st Association of Southeast Asian Nations (ASEAN) Summit “Forget 
it. We will survive, even if we have to eat dried fish and rice, we will survive,” 
when asked if he talked to European Council President Donald Tusk about 
possible donations from the EU.106 
 Franz Jessen, the EU Ambassador to the Philippines stated that aid cuts 
from the 28-member bloc would mean the Philippines loses about €250 million 
or $278.73 million worth of grants.107 Other losses of the amounts the country 
is set to receive total €325 million (around P18.05 billion) in aid from 2014 to 
2020 under the EU’s Multi-Annual Indicative Program for the Philippines which 
was meant to be used for sustainable energy and job creation, legal and judicial 
reform, as well as feasibility studies and outreach programs.108 The aid cuts entail 
a huge financial loss to the Philippines as the country has always been awarded 
such funding. The missing amounts are bound to affect economic improvements, 
and goals which include poverty reduction and sustainable development in the 
Philippines. Duterte’s brutal war on drugs could also hit foreign investments as 
companies and investors involved are concerned about labour stability issues.  The 
number of killings during the heightened anti-drug campaign harms the country’s 
image as a stable, feasible country to do business. And it is not hard to imagine 
investors’ concern that local people might be involved in drugs or be caught in the 
cross fires, affecting the personnel and industrial chain.
 CSOs were a major part of bringing about external international pressure 
to the Philippine government. Such pressure seems to slow the president’s killings 
policy. In October 2017, Duterte ordered police to end all operations in his deadly 
war on drugs after a 15-month campaign.109 In a televised speech he said that the 
campaign war on drug will shift to “a big fish network”, moving away from street 

106 Eimor P. Santos (2017), “Duterte rejects EU aid yet again: Forget it, we will survive”, CNN 
Philippines, available at http://cnnphilippines.com/news/2017/11/15/asean-duterte-rejects-eu-aid-
again.html. (Accessed May 24, 2018).
107 Bernie Cahiles-Magkilat (2018), “PH rejected EU aid worth $55 M in 2017; Duterte invited to 
ASEM”, MANILABULLETIN, available at https://business.mb.com.ph/2018/01/25/ph-rejected-
eu-aid-worth-55-m-in-2017-duterte-invited-to-asem/. (Accessed May 24, 2018).
108 Eimor P. Santos in supra note 106.
109 Human Rights Watch (2018), “Philippines Events of 2017”, available at https://www.hrw.org/
world-report/2018/country-chapters/philippines. (Accessed May 24, 2018).
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level killing to suppress the suppliers instead.110 However, there are a number of 
human rights groups arguing that the killings only declined but did not stop, and 
the president only has a tactic to induce reliability. Evidence shows that between 
December 5, 2017 and February 1, 2018, there were still 46 suspected drug 
personalities killed by police officers.111 
 Therefore, it can be remarked that the impact from external pressure, 
although substantial, is not enough to stop the abusive campaign. Rather, it has 
slowed down the campaign and had tangent economic and diplomatic effects. Also, 
we found that national and regional human rights institutions could not provide 
any aid or power to stop these abuses. At the domestic level, the Commission on 
Human Rights of the Philippines (Komisyon sa Karapatang Pantao) has clashed 
with President Rodrigo Duterte over his bloody war on drugs, but, the result of 
this was detrimental to the Commission. Philippine lawmakers voted to cut the 
Commission’s annual budget for 2018, dealing a blow to the body investigating 
Duterte’s war on drugs.112 This means that the national human rights mechanism 
does not even have the power to deal with human right violations caused by the 
leader and/or government. 
 At the regional level the situation is as desperate. There has been no voice 
from the ASEAN Intergovernmental Commission on Human Rights (AICHR) on 
this point. The AICHR has remained silent, never commenting on or acknowledging 
the situation. Upon review of the AICHR’ s website and annual report one can 
observe an absence of an official statement concerning the situation of human 
rights abuses in the carrying out of Duterte’s war on drug policy. Nevertheless, 
CSOs are still working to find a resolution to the abuses against suspected drugs 
personalities in the Philippines. There is another prominent strategy of CSOs in 
dealing with this matter, illustrated in the next part.

110 Thomas Maresca (2017), “Philippine President Rodrigo Duterte pulls out of brutal drugs war”, 
USA TODAY, available at https://www.usatoday.com/story/news/world/2017/10/13/philippine-
president-rodrigo-duterte-pulls-out-brutal-drugs-war/760799001/. (Accessed May 24, 2018).
111 Phelim Kine (2018), “World must pressure Philippines on drug war accountability” Asia Times, 
available at http://www.atimes.com/world-must-pressure-philippines-drug-war-accountability/. 
(Accessed May 24, 2018).
112 DW (2017), ‘Philippines Commission on Human Rights budget cut to $20 amid deadly war 
on drugs’, available at: http://www.dw.com/en/philippines-commission-on-human-rights-budget-
cut-to-20-amid-deadly-war-on-drugs/a-40476874 (Accessed May 24, 2018).

5.3 CSOs’ Strategy in Reaching Out to an International Judicial Institution

As explained before, CSOs have tried in many ways to end human right abuses. 
In case of the CSOs’ outreach to the UNOCD and the INCB, which illustrates the 
role of CSOs as part of the boomerang dynamic, the pressure of these international 
organizations did not really generate sufficient impact to cause president Duterte 
to completely stop his anti-drug campaign. CSOs have to still search for an 
international judicial institution to deal with the killings. As observed, CSOs could 
not count on the AICHR, the only regional human rights institution which was 
supposed to deal with protecting against human rights abuses to step in and do 
all it can to end the drug war violence. Thus, the following sections is to illustrate 
why the AICHR is bypassed, why the ICC is a viable option, and finally how have 
CSOs been reaching out to the ICC in the Philippines case, and the response from 
the ICC.

5.3.1 Why the Regional Human Rights Institution—the AICHR is Being 
Bypassed by CSOs in Dealing with Human Rights Violations Occurring in 
Southeast Asia

Practically, national human rights protection systems are set to be the arena to 
address all human rights issues in the domestic level. Should national remedies 
be exhausted, there normally exists a higher platform to resort to. As can be seen 
from the European, Inter-American, and African models, their respective regional 
human rights mechanism effectively plays a vital role as the overarching human 
rights institution in each region. In contrast, in Southeast Asia there is an absence 
of such powerful mechanisms that exist in other regions. With respect to this 
case, no recourse has been sought to the only existing regional human rights 
institution— the AICHR, whose mandate does not include proactively protecting 
human rights violations.
 Two main factors can be attributed to this bypassing by CSOs. First, the 
AICHR has no judicial competency to investigate the violations, prosecute, or 
adjudicate the matter. It does not even have the legal competency to receive any 
complaints, unlike the Inter-American Commission on Human Rights, for example, 
who are mandated to receive and make a decision on human rights complaints from 
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any person, group of persons, or nongovernmental entity submitted to them.113 It can 
be clearly seen that the AICHR’s Terms of Reference (TOR), the instrument which 
provides the mandates and purposes of the AICHR, does not mention any mandate 
which allows the AICHR to act on and respond to cases of human rights violations. 
 Several CSOs assert that upon the occurrence of a human rights violation, 
they would firstly think of the AICHR, but would finally they change their minds and 
bypass the role of the AICHR in helping such violations because they believe that there 
will not be an effective response from the AICHR. For example, Cristina Palabay, 
Secretary General of Philippine-based human rights organization KARAPATAN 
explained why CSOs do not realize the AICHR’s role by stating that “It is foolhardy 
to expect concrete actions and strong recommendations from the ASEAN regarding 
the human rights situation in the Philippines, when, for a long time, its human rights 
body has been rendered pointless and toothless in the protection and promotion of 
international human rights principles in the region, especially at a time of worsening 
attacks against people’s rights in South East Asia,”114

 Additionally, personal interviews with CSOs that have been accredited 
by the AICHR, namely SUARAM (Malaysia), and Pusat KOMAS (Malaysia), 
reveal that they share a similar opinion and agree that the reason that CSOs do 
not report human rights abuses in the Philippines to the AICHR is because CSOs 
are certain that it will be ignored because the AICHR itself is also aware of their 
limited capacity in dealing with CSOs’ claims, as a result of a mandate which 
does not equip it with the authority to officially receive claims and investigate 
cases, as remarked by Adli Zakuan Zairakithnaini (Programme Director of Pusat 
KOMAS).115 Dobby Chew, project coordinator of SUARAM, added that from 
communication with anonymous CSO networks in the Philippines, he found that 
CSOs did not fully bypass the AICHR, but they firstly contacted the Philippines’ 
AICHR representative to observe the possibility and opinion of the representative 
in dealing with the case, but the representative’s response is not heartening, the 

113  Article 44, American Convention on Human Rights.
114 KARAPATAN (2017), ASEAN rights body not addressing killings and 
attacks vs rights defenders in PH. Available at http://www.karapatan.org/
ASEAN+rights+body+not+addressing+killings+and+attacks+vs+rights+defenders+in+PH. 
(Accessed May 24, 2018)
115 Zairakithnaini Adli  Zakuan, (2018, April 11). Personal interview.

representative can do nothing because the mandates have blocked the AICHR’s 
power, the AICHR cannot expand their role on this point because they need a 
consensus from all AICHR representatives, nothing more can be done, all AICHR 
representatives know that they have to work under the mandates provided, and 
importantly it will be violating the policy of non-interference which is highly 
prioritized in ASEAN.
 However, he also noted that each country’s representative has their own 
personal view and stance, and that each representative’s viewpoint affect how 
they, and ultimately the AICHR, work. Edmund Bon and Rafendi Djamin, the 
current Malaysian and former Indonesian representative respectively, themselves 
having been former heads of CSOs, for example, prioritize engagement with CSOs 
and thus advocates for AICHR in doing so. They have been sharing information 
with CSOs. Chew believes that with more AICHR representatives of a similar 
character, AICHR will be well on their way to a mandate expansion that renders 
them competent to act upon complaints of human rights violations.116

 The second factor that contributes to the CSOs bypassing the AICHR 
pertains to the AICHR’s dependence upon ASEAN member states. As it can be 
clearly seen that the AICHR’s operation is subject to its Terms of Reference (TOR) 
determined by the ASEAN’s Foreign Ministers.117 Importantly, under article 5.2 
of the TOR, Each ASEAN Member State shall appoint a Representative to the 
AICHR who shall be accountable to the appointing Government.118 Article 5.6 
provides that the government of an ASEAN member state may decide to replace 
its representative,119 and the AICHR’s budget is derived from contributions from 
ASEAN Member States.120 The AICHR representatives also rely on a consensus 
before making all agreements pursuant to article 6.1 of the TOR, and respect the 
principle of non-interference embodied in article 2 (b). These reasons are additional 
important matters contributing to why the AICHR is bypassed.

116 Chew Dobby, (2018, April 2). Personal interview.
117 Article 14(2), ASEAN Charter.
118 Article 5.2, ASEAN Intergovernmental Commission on Human Rights (Terms of Reference).
119 Ibid, article 5.6.
120 Ibid, article 8.3. See also Catherine Drummond (2011), ‘The ASEAN Intergovernmental 
Commission on Human Rights (AICHR) and the Responsibility to Protect (R2P): Opportunities 
and Constraints’, Working Paper on ASEAN and R2P No.2.



141

4

140

 Remarking on this point from the AICHR representatives, Dr. Diana 
Wisnu, Indonesian representative to the AICHR, points out that because the TOR 
provides mandates that limit the representatives. She remarked that the TOR and 
the ASEAN Charter are the main conditions that constrain the representatives, 
and that they have to work under the mandates which was created by all ASEAN 
member states. The non-interference policy also blocks them from expanding their 
roles in intervening member states regarding the human rights violations that has 
happened, that is why representatives cannot take action on such violations. She 
remarks that she is aware that when the human rights violations occur, CSOs do 
not report it to the AICHR because they know that the AICHR does not have a 
mandate, it needs a consensus before action.121 Moreover, even if a consensus is 
reached, without a legal mandate it would be difficult to exercise power. 
   Edmund Bon, Malaysian AICHR representative put forward an interesting 
opinion. He remarked on the difference between human rights situations in the 
Philippines and in Myanmar, with respect to the Rohingya crisis. The AICHR did 
not receive any official requests from CSOs, human rights groups or activists with 
respect to the extrajudicial killing cases in the Philippines. CSOs, human rights 
groups and activists know that the situation is a furtherance of an explicit state 
policy. But, it has received several requests from CSOs pressuring it to address 
human rights situations in the Rohingya crisis in Myanmar. However, the AICHR 
finally was only able to make a statement to the Myanmar government but there is 
no legally binding force, again, because of the mandates.122

 Bon additionally remarked that if the AICHR needs more power, and do 
not want to be bypassed, the TOR should be firstly amended to free the AICHR 
from the non-interference principle, and be independent from ASEAN member 
states. This seems difficult but can be possible in the future if the AICHR can have 
strong supporters in terms of funding, such as by well-funded NGOs and CSOs, 
external entrepreneurs and international organizations.123  
 In sum, it can be asserted that these shortcomings greatly contribute to 

121 Wisnu Diana, (2018, April 12). Personal Interview.
122 Bon Edmund, (2018, April 12). Personal Interview.
123 Ibid.

the reason why the AICHR is bypassed when the human rights violations occur 
in the region, thereby necessitating CSOs’ outreach to a more legally competent 
institution, in the human rights abuses on extrajudicial killing cases, the International 
Criminal Court, the topic of which will be discussed in the next section.

5.3.2 The International Criminal Court (ICC) as a viable option: A legal analysis

The International Criminal Court (ICC) is a judicially viable option for various 
reasons. First and foremost, the ICC is a permanent international judicial 
organization responsible for bringing justice in relation to heinous crimes.124 It is 
correct that CSOs have chosen the ICC to deal with the murderous war on drugs 
in the Philippines because firstly even though the ICC is not a human rights court 
in the strict sense, but it has great significance for the global protection of the 
most fundamental human rights and values as it can be argued that the heinous 
crimes under ICC jurisdiction also constitute a gross violation of human rights. 
This point is obviously explained by the aim of the ICC’s adoption which is to 
protect civilians from atrocities such as those in the Nazi regime, Yugoslavia, and 
Rwanda. In addition, the preamble of the Rome Statue is similar to that of the 
Universal Declaration on Human Rights,125 reflecting their shared aims. It is thus 
easy to see the relevance of the ICC in the protection of fundamental human values.
 Secondly, in addition to the nature of the ICC being a permanent judicial 
institution whose adjudication has human rights implications, the crimes under 
ICC jurisdiction may very well apply over the Philippine war on drugs. As is 
widely known, the ICC was set up to end impunity for the most serious crimes of 
international concern, namely genocide, crimes against humanity, war crimes and 
the crime of aggression as provided in article 5 of the Rome Statute.126 As mentioned, 
all crime themselves constitute a massive violation against human rights. In the 
specific case of Duterte’s war on drugs, crimes against humanity would most 
likely be applicable. Legally speaking, the definition of a crime against humanity 
article 7 of the Rome Statute entails, in essence, an act of state or organizational 

124 Article 1, Rome Statue.
125 Hans-Peter Kaul (2011), “Human Rights and the International Criminal Court”, available 
at https://www.icc-cpi.int/NR/rdonlyres/2C496E38-8E14-4ECD-9CC9 5E0D2A0B3FA2/282947/
FINAL_Speech_Panel1_HumanRightsandtheInternational.pdf. (Accessed May 24, 2018).
126 Article 5, Rome Statue.
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policy committed as part of a widespread or systematic attack directed against 
any civilian population.127 Such acts may include murder, imprisonment, or 
other severe deprivation of physical liberty in violation of fundamental rules of 
international law, and torture.128 Additionally, the acts do not necessarily have to 
occur within the context of an armed conflict, this means the acts of government 
against their civilians in peacetime may fall under the definition. As we know, the 
extrajudicial killing under Duterte’s war-on-drugs policy involves the large-scale, 
police executed, killing, torturing, and detaining of suspected drug dealers and 
users, making it amount to a crime against humanity, thereby falling under the 
jurisdiction of the ICC. However, note must be made that the ICC would establish 
individual criminal responsibility for the State leader, while a human rights court 
would declare the State in breach of its human rights obligations.
 Thirdly, the ICC is an ideal arena for CSOs to pursue their claims because 
the case of extrajudicial killings at hand can actually be submitted and considered 
by the ICC by virtue of the Philippines’ status as a member state, having ratified 
the Rome Statue. Since the ICC was formally established on the 1st of July, 2002, 
the Statute had to be ratified by at least 60 States before entering into force.129 
On 30 August 2011, at the United Nations Office of Legal Affairs in New York, 
the government of the Republic of the Philippines deposited its instrument of 
ratification to the Rome Statute of the International Criminal Court (ICC),130  
making it 117th country to have joined the Rome Statute system.131 After becoming 
a state party, states submit themselves to the jurisdiction of the Court. Thus, the 
Court may exercise its jurisdiction in situations where the alleged perpetrator is 
a national of a State Party or where the crime was committed in the territory of a 
State Party.132 Unquestionably, the Philippines has to be subject to the Rome Statue 

127 Article 7, Rome Statue.
128 Ibid.
129 Coalition for the International Criminal Court, “Ratification of the Rome Statue”, available at 
http://iccnow.org/?mod=romeratification. (Accessed May 24, 2018).
130 ICC Press Release (2011), “The Philippines becomes the 117th State to join the Rome 
Statute system”, available at https://asp.icc-cpi.int/en_menus/asp/press%20releases/press%20
releases%202011/Pages/pr717.aspx. (Accessed May 24, 2018).
131 Ibid.
132 The International Criminal Court, “Understanding the International Criminal Court”, available 
at https://www.icc-cpi.int/iccdocs/pids/publications/uicceng.pdf. (Accessed May 24, 2018).

and the procedure of the ICC as a member state party, pursuant to articles 11 and 
12 paragraph 1 of the Rome Statute; “If a State becomes a Party to this Statute 
after its entry into force, the Court may exercise its jurisdiction only with respect 
to crimes committed after the entry into force of this Statute for that State,…”.133 
This third reason seems to most strongly support the assertion as to why CSOs 
have chosen this institution to bring justice to the victims of this case, because they 
would think that at least the ICC is the only powerful judicial institution whose 
jurisdiction the Philippines is subject to, and which may help to break the cycle of 
violence of Duterte’s policy. 
 Having said that, attention should be brought to the fact that the Philippines 
has recently expressed its intention to withdraw its state membership from the 
Rome Statute. On 17 March 2018, the Republic of the Philippines deposited a 
written notification of withdrawal from the Rome Statute to the United Nations 
Secretary General.134 Pursuant to paragraph 1 of article 127, the withdrawal will 
take effect one year after the date of receipt of the notification.135

 In light of the Philippines’ withdrawal from the Rome Statute, a question 
comes to mind as to what effect such withdrawal has on the ICC’s jurisdiction 
over the Philippines. Article 127 paragraph 2 stipulates that “A State shall not be 
discharged, by reason of its withdrawal, from the obligations arising from this 
Statute while it was a Party to the Statute.”136 In particular, a State’s withdrawal 
does not in any way prejudice “the continued consideration of any matter which 
was already under consideration by the Court prior to the date on which the 
withdrawal became effective.”137 Therefore, acts committed while the Philippines 
was a member of the Rome Statute can still be considered by the ICC, despite the 
Philippines’ withdrawal becoming effective later.
 

133 Article 11 paragraph 2, Rome Statue.
134 International Criminal Court, ‘Press Release of March 2018: ICC Statement on The Philip-
pines’ notice of withdrawal: State participation in Rome Statute system essential to international 
rule of law’, available at https://www.icc-cpi.int/Pages/item.aspx?name=pr1371 (Accessed May 
24, 2018).
135  Article 127 paragraph 1, Rome Statute.
136  Article 127 paragraph 2, Rome Statute.
137 Ibid.
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 The fourth reason that the ICC is the targeted institution is because it 
accepts claims from individuals or CSOs. Although the Rome Statue and the 
ICC Rules of Procedure and Evidence do not provide a specific category on who 
can exactly submit information on alleged crimes to the Office of the Prosecutor 
(OTP) of the ICC. Article 13(a) of the Rome Statute provides that crimes can be 
brought to the Court by referral of a case to the Prosecutor.138 Accordingly, article 
14 paragraphs 1 and 2 further explains that a State Party can make a referral 
which specifies the relevant circumstances and is accompanied by supporting 
documents, then the Prosecutor will consider investigating the situation for 
the purpose of determining whether one or more specific persons should be 
charged.139 These two articles only explicitly specify that a State Party can refer 
a case to the Prosecutor. There is no article which clearly states that individuals 
or groups can refer a case to the Court.
 There is, however, article 15 paragraph 1 which states that the Prosecutor 
can initiate an investigation proprio motu on the basis of information on 
crimes within the jurisdiction of the Court, and mentions non-governmental 
organizations by stating that the Prosecutor may seek additional information 
from non-governmental organizations and other reliable sources that he or 
she deems appropriate.140 This seems to suggest that NGOs and/or CSOs 
can inform the Office of the Prosecutor about crimes committed and the 
historical and political context of human rights abuses.141  This information 
could also help the Prosecutor have a better understanding of a situation and 
decide whether or not to open an investigation.142 This mechanism opens a 
possibility for CSOs to be capable of providing valuable assistance to the 
ICC’s Prosecutor. Human rights crimes that may fall under the jurisdiction 
of the ICC can regularly be reported to the Prosecutor by CSOs. In addition, 
they can provide evidence to the Office of the Prosecutor by accompanying 

138 Article 13, Rome Statue.
139 Article 14 paragraphs 1 and 2, Rome Statue.
140  Article 15 paragraph 1, Rome Statue.
141 Human Rights Watch (2004), “The International Criminal Court: How Nongovernmental 
Organizations Can Contribute To the Prosecution of War Criminals”, available at  https://www.
hrw.org/legacy/backgrounder/africa/icc0904/icc0904.pdf. (Accessed May 24, 2018).
142 Ibid.

victims and witnesses because CSOs are often close to such people.143 
 Evidences here guarantee there is a significant role for CSOs to occupy 
within the international criminal justice system of the ICC, particularly by 
submitting, reporting and providing information on cases to the ICC.144 Past 
events have also shown how CSOs have made use of this informant role to help 
cases of human rights abuse be under the attention of the Prosecutor. In Ituri, 
the Democratic Republic of the Congo (DRC), the rebel Lord’s Resistance Army 
(LRA) committed grave crimes against Ugandan civilians in northern Uganda 
from 2002 to 2005. Human Rights Watch published a 66-page report on the 
situation in Congo. The report was addressed also to the Prosecutor and urged the 
Prosecutor to open investigations into the crimes committed.145 The Prosecutor 
later identified the situation in Ituri as “the most urgent situation to be followed”146 
and an investigation was subsequently opened with respect to the crimes allegedly 
committed there.147 Another case that comes to mind is the case of the Honduran 
military coup in 2009, in which hundreds of people, including journalists, 
trade unionists, land activists, and human rights lawyers, have been killed or 
disappeared.148 CSOs, namely, the Center for Constitutional Rights (CCR) and 
the International Federation for Human Rights (FIDH), made a submission, and 
collected evidences showing there has been no accountability so far for the crimes 

143  Human Rights First (2004), “The Role of Human Rights NGOs in Relation to ICC 
Investigations”, available at https://www.humanrightsfirst.org/wp-content/uploads/pdf/NGO_
Role_Discussion_Paper.pdf. (Accessed May 24, 2018).
144 International Criminal Court, ‘Civil Society and the ICC’. Available at: https://www.icc-cpi.
int/get-involved/Pages/ngos.aspx (Accessed May 24, 2018).
145 Human Rights Watch (2003), ‘Ituri: “Covered in Blood” Ethnically Targeted Violence in 
Northeastern DR Congo’, 15(11A) Democratic Republic of Congo Report, available at  https://
www.hrw.org/report/2003/07/07/covered-blood/ethnically-targeted-violence-northern-drc. 
(Accessed May 24, 2018).
146 Pascal Kalume Kambale, ‘A story of missed opportunities: the role of the International 
Criminal Court in the Democratic Republic of Congo’ in Christian De Vos, Sara Kendall, and 
Carsten Stahn (eds) Contested Justice: The Politics and Practice of International Criminal Court 
Interventions (Cambridge University Press 2015), p.193.
147 International Criminal Court, ‘The Office of the Prosecutor of the International Criminal 
Court opens its first investigation’ (2004) Press Release 23 June 2004, available at: https://www.
icc-cpi.int/Pages/item.aspx?name=the+office+of+the+prosecutor+of+the+international+crimi-
nal+court+opens+its+first+investigation (Accessed May 24, 2018).
148   The International Criminal Court, ‘Situation in Honduras: Article 5 Report’, available at 
https://www.icc-cpi.int/iccdocs/otp/SAS-HON-Article_5_Report-Oct2015-ENG.PDF. (Accessed 
May 24, 2018). 
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to the International Criminal Court.149  In light of this Article 15 communication, 
the Prosecutor subsequently opened a preliminary examination into the situation.150 

5.3.3 Bringing the Murderous War on Drugs to the ICC: An Illustration

In the preceding part we examined why the ICC is an attractive choice for 
Philippine CSOs to reach out to. For this part, we delve further into an illustration 
of the manner by which CSOs are bringing the case of the murderous war on drugs 
in the Philippines to the ICC. 
 On 24 April 2017, Jude Josue Sabio, lawyer of self-confessed hitman Edgar 
Matobato, submitted a 77-page communication to Chief Prosecutor Fatou Bensouda 
of the International Criminal Court (ICC).151 His aim is to charge Philippine 
President Rodrigo Duterte and 11 of his senior officials of having committed mass 
murders or extra-judicial executions which constitute crime against humanity.152  
He remarked: “My purpose is not to destroy him (the President), embarrass him, 
or shame him. My purpose is to fight for justice”.153  
 Various CSOs rallied their efforts in support of ICC preliminary examination 
into Duterte’s war on drug campaign. Perhaps the most notable of these efforts 
comes from Loretta Ann P. Rosales. On 26 April 2017, Rosales, a founding 
member of the ASEAN Parliamentarians for Human Rights (APHR) and former 
Chairperson of the Southeast Asia National Human Rights Institutions Forum, 
issued a statement on the complaint against Duterte. In addition to asserting that 
the move is an important step towards strengthening the rule of law, interestingly, 
she gave historical insight into the Philippines’ relationship with the ICC, pointing 
out how “The Philippines ratified this treaty [The Rome Statute] in 2011 through 

149 Centre for Constitutional Rights (2012), “NGOs Submit Evidence to ICC on Crimes Against 
Humanity and Impunity in Honduras, Call on Court to Take Up Case”, available at https://ccrjustice.
org/home/press-center/press-releases/ngos-submit-evidence-icc-crimes-against-humanity-and-
impunity. (Accessed May 24, 2018).
150  International Criminal Court, ‘OTP Weekly Briefing Issue 64, 16-22 November 2010’, 
available at: https://www.icc-cpi.int/iccdocs/otp/OTP_Weekly_Briefing_64-ENG.pdf (Accessed 
May 24, 2018).
151 Emil Marañon III (2017), “The bigger hurdles to having ICC prosecute Duterte”, Rappler.
com, available at https://www.rappler.com/newsbreak/iq/167957-hurdles-icc-prosecute-duterte. 
(Accessed May 24, 2018).
152 Ibid.
153 Ibid.

the skillful advocacy of civil society organizations.”154 This remark can be taken 
to emphasize the symbiotic relationship between the Court and the country in the 
pursuit of justice and the fight against impunity. She observed that this filing will 
require significant investment of the ICC’s time and resources in order to gather 
the sufficient evidence necessary to bring the charges forward, hold a trial, convict 
and punish the concerned persons.155

 Another notable effort came in the form of a coalition of CSOs. In December 
2017, 93 CSOs including APCASO (Thailand), Filipino American Human Rights 
Alliance (FAHRA), Philippine Alliance of Human Rights Advocates, Philippine 
Human Rights Information Center, Asia Catalyst and Asian Network of People 
Who Use Drugs (ANPUD), and worldwide allies signed an open letter addressed to 
ICC Prosecutor Fatou Bensouda. After providing a background into the situation, 
four issues are mentioned in the letter; why the ICC has jurisdiction, why the case 
is admissible, how the extrajudicial killings amount to a crime against humanity, 
and why the information provided in the letter by the CSOs constitute a reasonable 
basis that a crime is being committed. The letter’s main purpose was to urge the 
Prosecutor to open an investigation into alleged crimes against humanity against 
Duterte.156

 Moreover, Amnesty International called for the International Criminal 
Court (ICC) to begin a preliminary examination into the crimes against humanity.157  
James Gomez, Amnesty International’s Regional Director for Southeast Asia and 
the Pacific added that “It is time for international justice mechanisms to step in 
and end the carnage on Philippine streets by bringing the perpetrators to justice. 
The country’s judiciary and police have proven themselves both unwilling and 
unable to hold the killers in the ‘war on drugs’ to account”.158

154 Akbayan (2017), “Statement on the Complaint against President Rodrigo R. Duterte and 
Others at the International Criminal Court (ICC)” available at https://akbayan.org.ph/news/12-
press-releases/707-statement-on-the-complaint-against-president-rodrigo-r-duterte-and-others-at-
the-international-criminal-court-icc. (Accessed May 24, 2018).
155 Ibid.
156 See the letter at http://www.helpnothandcuffs.org/stop-the-killings-in-the-philippines.html.
157  Amnesty International (2017), “Philippines: ICC must examine ‘war on drugs’ crimes as 
child killings go unpunished”, available at https://www.amnesty.org/en/latest/news/2017/12/
philippines-icc-must-examine-war-on-drugs-crimes/. (Accessed May 24, 2018).
158 Ibid.
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 All the above forms the communications and reports from which the 
Prosecutor takes account of in determining whether to initiate examinations. On 
Thursday, February 8, 2018, ICC Prosecutor Fatou Bensouda issued a statement 
on opening preliminary examinations into the situation in the Philippines. She 
states that “following a careful, independent and impartial review of a number 
of communications and reports documenting alleged crimes potentially falling 
within the jurisdiction of the International Criminal Court […] I have decided to 
open a preliminary examination into” the situation in the Philippines.159

 Not only have CSOs played an important role in a preliminary examination 
being opened by the ICC against the Philippines, Prosecutor Bensouda seems to 
hint at their continued role throughout the examinations. In the same statement, she 
remarked that “In the independent and impartial exercise of its mandate, my Office 
will also give consideration to all submissions and views conveyed to it during the 
course of each preliminary examination, strictly guided by the requirements of the 
Rome Statute.160

6. Conclusion and Recommendations

Civil society organizations (CSOs) are increasingly being recognized as 
indispensable for the effective functioning of human rights protection around 
the world. In Southeast Asia, CSOs are a key actor in helping to promote and 
protect human rights in the region. In the recent situation of the murderous war 
on drugs in the Philippines which allegedly involve the extrajudicial killing of 
drug dealers and users and which took place since President Rodrigo Duterte’s 
taking of office in 2016, CSOs’ have demonstrated their competency in helping 
to end the human rights violations involved. In application with the boomerang 
model, we can observe that when CSOs become aware of situations of human 
rights abuse, they begin to collaborate with their domestic peers to put pressure on 
the government. They request the government and governmental departments to 

159 International Criminal Court, ‘Statement of the Prosecutor of the International Criminal Court, 
Mrs Fatou Bensouda, on opening Preliminary Examinations into the situations in the Philippines 
and in Venezuela’, available at: https://www.icc-cpi.int/Pages/item.aspx?name=180208-otp-stat 
(Accessed May 24, 2018).
160 Ibid.

take serious responsibility in the cases which are attributable to their conduct and 
which impacts the rights of the people. This is the primary step of CSOs in urging 
the violating state to be accountable for the abuse of power of those in authority 
and to ensure justice for all civilians.
 However, when the requests of national CSOs were ignored by the 
government, this prompts the adoption of a subsequent regional and international 
strategy—proceeding to reach out to regional CSOs to work together and reach 
out to international CSOs. Finally, international CSOs pressure international 
organizations who then put pressure back against the norm-violating state. Thus, it 
can be summarized that CSOs acted as agents of the boomerang dynamic to diffuse 
information of the human rights violations involved in the anti-drug campaign. It 
is evident that their strategy effects the norm violating state—the Philippines—in 
terms of economic loss and diplomatic relations. 
 Yet, this strategy has not really caused president Duterte to completely 
stop his extrajudicial killing policy. However, as a key actor in helping end human 
rights abuses, CSOs still endeavored to interact with international institutions so as 
to bring justice to victims of Duterte‘s war on drugs. They rallied efforts to reach 
out to a powerful judicial institution, the International Criminal Court (ICC), by 
submitting reports on the extrajudicial killings to the court, giving insight into the 
context and extent of the violations, finally leading to a preliminary examination 
being opened by the ICC’s prosecutor into the situation. All strategies of CSOs 
demonstrate that their performances pertain to human rights norm diffusion in 
terms of diffusion of information and directly effectuating a direct legal response 
that would end human rights violations.
 Thus, it can be guaranteed that CSOs are an important actor in helping 
to end human rights violations. All impacts from CSOs working against the 
extrajudicial killing case in the Philippines show that the effectiveness of 
ending human rights violation can come from the CSO sector. Indeed, CSOs’ 
strategies also might ignite ASEAN to rethink creating an effective regional 
human rights institution soon, so that ASEAN can have an effective regional 
human rights institution like other regions to deal with human rights violations, 
especially those that might occur in the future, as the region’s existing human 
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rights institution – the AICHR, does not have a mandate to receive a claim, 
to investigate allegations of human rights abuses, or to prosecute human rights 
violators, which has necessitated CSOs, as actors to help end violations, to reach 
out to an international institution like the ICC
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(AICHR), was established in 2009. Since then, the idea of developing a more 
effective regional human rights institution, namely a regional human rights 
court, has yet to be set into motion by member states. This article argues that 
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strengthened human rights protection system, and their mobilization provides a 
basis for supporting the establishment of a regional human rights court. In addition 
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two analyses lead us to conclude that the efforts towards a human rights court is 
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1. Introduction

The Association of Southeast Asian Nations (ASEAN) was established in 1967—
half a century ago (ASEAN, 2016). Human rights have only been officially 
documented in ASEAN discussions since 1993, whereby the idea of establishing 
an ASEAN human rights mechanism was mentioned (Phan 2019, p. 2). The idea 
culminated with the establishment of the ASEAN Intergovernmental Commission 
on Human Rights (AICHR) – the first human rights institution in the region (Ibid). 
Nevertheless, Southeast Asia still lacks an effective human rights institution which 
meets universal standards, because the AICHR seems to be embarking mainly on a 
human rights promotion-related activities (Ibid, p. 5). Compared to regional human 
rights institutions elsewhere in the world, Europe, the Inter-Americas and Africa 
have their own human rights mechanisms which are mandated to protect human 
rights. In those regions, when rights have been violated, people can lodge their 
complaints to the system (Phan 2012, p. 161-169). Then, cases will be investigated 
and considered and states will submit their positions in reaction (Ibid). The final 
phase involves a mechanism that will take steps to prevent and stop violations, 
and then provide reparations and determine accountability to make certain such 
violations are not repeated (Ibid). 
  Indeed, ASEAN does not have such mechanisms like other regions. 
Moreover, member states have not shown a keen interest in creating a legally 
binding institution like a regional human rights court. This absence led to the 
original idea of this research, to ascertain how other actors in the region are making 
a contribution towards strengthening human rights protection, and establishing a 
regional human rights court in ASEAN. This research points out that CSOs are 
important actors struggling with such issues. Cognizant of CSOs’ notable role, 
the first research question of this paper asks ‘how have CSOs been mobilizing 
to strengthen the regional human rights protection, and establishing a regional 
human rights court.’
  Nevertheless, establishing regional human rights court in ASEAN seems 
to be a sensitive step. Member states who can be considered violators of human 
rights of their citizens are very reluctant to accept this idea because a court might 
take action which adversely affects the state. When member states seem to be 

against the idea of improving a human rights institution, an important actor would 
then be supranational institutions like the AICHR to put forward this idea. Even 
though this supranational organization has been criticized as ‘a toothless tiger’ 
since it was established due to its lack of protective functions such as receiving 
complaints and investigation (Kelsall 2009, p. 1-8), this research counters such 
criticisms by supporting that the AICHR has been moving forward step by step. 
Here, we point out its significant roles, and interaction with CSOs on how this 
supranational organization tries to strengthen human rights protection, and push 
for a more effective regional human rights institution— a court.
 This research expresses that there have been some AICHR representatives 
mobilizing to gain more protective powers. Their performances which to interact 
with CSOs have been revealed attitudes on that the protection system and the more 
effective human rights institutions such as a court are needed to deal with urgent 
human rights violations in Southeast Asian countries. Thus, the second research 
question is ‘what has the AICHR been doing to strength human rights protection 
in the region, especially its legal mandates, and eventually the establishment of an 
effective legally binding human rights institution— a court in ASEAN.’
 The methodology of this research is based on collecting contemporary data 
and information over the period 2017-2019. Contributions have been primarily 
generated by the existing literature and theoretical contexts of CSO involvement in 
strengthening human rights protection at the international level, and other regional 
human rights systems such as Europe and the Inter-American. Secondly, this 
research is based on analyzing official documents produced by ASEAN, AICHR, 
and CSOs. Furthermore, empirical evidence has been collected from fieldwork 
from extensive interviews with former and recent AICHR representatives, group 
discussions with CSOs, attendance at AICHR conferences, and an analyses of 
various CSOs platforms.
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2. The Theoretical and Literature Context

2.1 Interactions between CSOs and Supranational Organizations in 
Strengthening Human Rights Protection

The meaning of CSOs may sometimes confound readers. Thus, this part briefly 
explains the meaning of CSOs as defined by major international organizations. 
Occasionally, ‘NGO’ is used interchangeably with ‘CSO’, but NGOs should be 
properly understood as a subset of CSOs (Brian Tomlinson & AidWatch Canada, 
2013 p. 43, 124). The phrase ‘NGO’ is contested terminology, and for many has 
been subsumed within a broader category of ‘CSOs’ (Ibid). This study has chosen 
to use the term ‘CSOs’ instead of ‘NGOs’. CSOs are individuals and groups who 
voluntarily engage in forms of public participation and action around shared 
interests, purposes or values that are compatible with the goals of the United 
Nations (UN 2014).
  With respect to human rights, CSOs represent actors which include 
human rights defenders, organizations and networks devoting vital resources to 
the promotion and protection of human rights.1 Basically, CSOs are independent 
of both states and supranational organizations, and identify their common aims 
as actors to address governments on behavior regarding human rights violations 
(Wiseberg 1991, p. 529). They can help establish international human rights norms 
for state behavior, lobbying officials, media and allies to catalyze states to accept 
or ratify international treaties, and providing direct assistance to victims of human 
rights abuses (Welch 2001, p. 3).
  Bouget & Prouteau (2002) points that governments have started accepting 
CSOs as efficient and effective actors for social service delivery. They link the public 
with the political process, and are key solidarity actors in building a structured civil 
dialogue between citizens and national governments, and between citizens and 
supranational entities (Ibid; Smith, Pagnucco, and Lopez, 1998). Supranational 
bodies in collaboration with CSOs can increasingly influence governments to 

1 For more definitions of CSOs, See the United Nations Human Rights, Office of the High 
Commissioner for Human Rights (OHCHR), 2008, Working with the United Nations Human 
Rights Programme, A Handbook for Civil Society, p. vii.

change national policy (Cerny, 1999). CSOs are largely responsible for placing the 
topic of human rights firmly in the centre of political agenda, creating new legal 
standards of states, building international enforcement institutions, mobilizing 
public opinion to oppose violations (Korey, 1998). 
However, the tension between CSOs and governments is always seen especially 
with states who do not accept human rights norms, are violating states, therefore 
they do not give legitimacy to CSOs (Wiseberg 1991, p. 530; Gear 1995, p. 394). 
Such governments are not friendly to CSOs, and have used a variety of ways to 
suppress human rights CSOs such as incarceration of CSOs leaders, disappearance, 
labelling of CSOs as subversive groups, harassment with legal proceedings, 
unwarranted arresting, and limit the range of activities that CSOs can conduct 
(Ibid). These conflicts may result in CSOs seeking regional or international peers 
to access international institutions, to put pressure back on governments to end 
their violations, referred to as the ‘Boomerang Model’ (Keck & Sikkink, 1998).
  Importantly, based on the empirical evidence gathered by scholars in several 
disciplines, there is a vast disagreement between states and CSOs in terms of human 
rights overriding the sanctity of state sovereignty. State actors normally protect 
themselves against interference from external actors and CSOs by referring to their 
sovereignty as enshrined in the UN Charter and other international conventions 
(Hajjar 2004, p. 589-604). Many governments seek to marginalize and limit CSOs’ 
input which reflect states’ behavior especially when the pressure from regional and 
international arenas become more hostile towards them (Ishay, 2004; Burke, 2010).
  Even though state sovereignty is a main barrier to CSOs, the challenge 
in lobbying state actors for various international human rights instruments and 
in overcoming the weak enforcement capacity of many of these international 
instruments does still happen (Tsutsui, Whitlinger and Lim, 2012 p. 368). CSOs’ 
mobilization collectively institutes human rights as a guiding principle to a state, 
most of whom resist the pressure from CSOs to reform (Ibid). As a result of CSOs 
performance, despite states still holding more power than CSOs, international 
human rights instruments have enlarged authority over states’ domestic affairs and 
have become progressively more in effect, and can influence states to accept and 
change behaviors that adversely affect human rights (Ibid, p. 369). 
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  The relationship between CSOs and regional and international organizations 
is characterized by visibly more acceptance. Gear’s research (1995) on CSOs’ 
confrontation with the government at the UN shows that in the field of human 
rights, CSO networks are the device for almost every advance made by the UN 
since its founding. Borgwardt (2012) exemplifies the case which 42 US CSOs 
persuaded the US Secretary of State to include human rights provisions in the UN 
Charter, and established a commission on human rights at the United Nations. 
CSOs issued reports about political killings and massacres, identifiable atrocities 
such as torture and disappearance, motivated governments to the UN to address 
specific violations, and requests for new protective mechanisms (Ibid).
  ‘Without [the flow of information, documentation, and data from] NGOs, 
the entire human rights implementation system at the UN would come to halt’ 
(Welch 2001 p. 5).  CSOs ‘performed the critical function of the mechanism [UN 
working groups or special rapporteurs]—acquiring and verifying information 
on human rights abridgements… the overwhelming bulk of the credible and 
reliable information has been and is provide by NGOs’ (Ibid). CSOs essentially 
serve as unofficial researchers to the UN committee members, rendering valuable 
support by providing facts and specific case materials to establish an effective and 
independent UN human rights instruments to relief violations (Ibid).

2.2 Prominent Roles of CSOs in Building Human Rights Institutions: An 
Example in Europe, the Inter-Americas, and the International Criminal Court

With respect to building a human rights institution in Europe, the European 
Commission accepted CSOs to provide information as potential coalitions to the 
European policymaking arena which can by-pass, and sometime play a role against 
national governments (Weber & Christophersen, 2002). Duranti (2017) noted 
the importance of CSOs in shaping the contents of the European Convention on 
Human Rights ECHR. A CSO independent body called the ‘European Movement’ 
provided a 32-page statement which contained a draft ECHR, and a draft Statue for 
a proposed European Court of Human Rights to the COE, which were collectively 
called the ‘European Movement Convention’ (CoE, 1975-1985 vol. 1 p. xxiv; 
Marston, 1993; Teitgen, 1993).
  In the process of establishing the European human rights institutions, 

CSOs proposed that a ‘European Human Rights Commission’ would function to 
select appropriate cases from individuals or from States, and a ‘European Court of 
Human Rights’ would be centrally in charge of the enforcement function (Bates, 
2010). Three famous CSOs, namely Amnesty International, the International 
Commission of Jurists (ICJ) and the International Federation of Human Rights 
(FIDH), were admitted by the Committee of Ministers as observers to the Steering 
Committee for Human Rights (CDDH) (Drzemczewski, 1987). This entails that 
such CSO representatives can attend meetings and submit statements, although 
consultation between the Committee of Ministers and CSOs are not necessarily 
required (Haddad, 2012).
  In the Inter-American human rights system, when the Court was being 
formally created during the 1960s and 1970s, CSOs were beginning to have a 
prominent global role as human rights defenders in Latin America (Haddad 2012, 
p. 139). They were a key actor in such processes because the Commission and 
the Court were constantly underfunded, and threatened or neglected by member 
states, which were ruled by authoritarian regimes that were committing gross 
human rights abuses (Buergenthal, 2004). Due to this financial issue, during the 
early steps of the creation of the Commission and the Court, external funding from 
the U.S. Agency for International Development (USAID) and foundations were 
requested (Haddad 2012, p. 141).
  The Washington Office on Latin America (WOLA) was an important CSO 
augmenting the Commission’s lack of funding (Ibid). Americas Watch and Amnesty 
International also used their budget to help the Commission by investigating 
human rights abuses in fields and providing facts and information through reports 
to the Commission (Ibid, p. 142). Buergenthal (2004) evidenced that CSO like the 
Inter-American Institute of Human Rights which were created by the court after 
its establishment was essential because it could provide financial support to the 
Court by being a court representative to receive money from international donor 
agencies, and by organizing academic conferences that coincided with the court’s 
special sessions to attract external funders to attend conferences and donate.
  Furthermore, the emergence of the International Criminal Court (ICC) 
presents an outstanding paradigm of CSO mobilization. The NGOs Coalition 
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for the International Criminal Court (CICC) which included more than 2,000 
member organizations worldwide was a major actor to bring forth the Rome Statue 
(Schiff, p. 144).  The CICC produced information materials, lobbied governmental 
representatives to promote their ideas about the court (Ibid). They attended both 
formal and informal meetings, and made publications in advance of the Rome 
Statue conferences (Ibid, p.148). They pushed for states to support the emerging 
organizations’ budget, and continued campaigns in the national level to urge states to 
sign and ratify the Statue and adopt implementing domestic laws (Ibid, p. 151). CSOs 
also provided crimes’ details, helped victims and witnesses, and played a significant 
role in shaping the context of trials (Ibid). These CSOs’ involvement means that they 
were truly key actors since the drafting of the Statue until the trial process.

2.3 Background of ASEAN: Member States’ Ignorance, and Main Impediments 
on Strengthening Human Rights Protection, and Building a Regional Human 
Rights Court

As for ASEAN, it was the member states who agreed to establish the AICHR, and 
to have the AHRD, which is neither legally-binding nor entails judicial powers 
to deal with human rights violations, as its regional human rights institutions. 
However, after that, member states have not proceeded to establish a more 
effective institution, like a court. This is despite this region having, for over a 
decade, witnessed widespread and systematic human rights abuses perpetrated 
by some of its member states. This stands in stark contrast with the situation in 
other regions. Europe built its own human rights system to protect people rights 
and avoid atrocities from the Second World War (Moravcsik, 2000). In the inter-
Americas, the human rights system is created to address human rights violations 
suffered under dictatorship regimes around American states, where in Africa the 
rationale was that the atrocities of slavery and colonialism would never happen 
again in African states (Bates, 2010; Nmehielle, 2001, p. 1).  
  The ASEAN Foreign Ministers Meetings (AMM) which are officially held 
once every year confirm that member states have never considered and put the 
idea of establishing a regional human rights court. All official statements of the 
AMM after the year that the AICHR was established— the Joint Communiqués 
of the 43rd to the 51st AMM from the years 2010 to 2018 have not raised any 

concern on this point. Also, there has been neither discussion nor recommendation 
pertaining to a regional human rights court in the ASEAN summit since the 16th 
ASEAN Summit of 2010 until the 34th ASEAN Summit of 2019. 
  Although the last few years have seen increasing severity of human rights 
violations, particularly with regard to the persecution of the Rohingya in Myanmar, 
and the extrajudicial killing of illegal drug users in the Philippines, there has yet to 
be a trace of solution, of equipping the AICHR with practical protective powers, 
or of ideas on building a new effective human rights institution to proportionately 
respond to the severity of such violations mentioned anywhere in the official 
documents.  Further, governments have different levels of eagerness in effectuating 
a more effective regional human rights institution, because such institution in 
execution of its tasks would definitely affect the governments adversely (Phan, 
2009; Victor, 2018). This is testimony to ASEAN’s ignorance in strengthening 
human rights protection further, because if we take into comparison the period 
of time during the establishment of the AICHR, it can be found that the Joint 
Communiqués of each year documented the continuous progress of establishing 
the AICHR. Indeed, there has not been any discussion in such official documents 
after 2009 about the establishing a regional human rights court.
  Scholars have remarked on the reason why ASEAN member states look 
over this issue.  The main argument is that ASEAN still stands on the principle of 
respect for independence, sovereignty, and non-interference which are enshrined 
in article 2 (a) and (e) of the ASEAN Charter (Ramcharan, 2000). The non-
interference principle, state sovereignty, and consensus-based decision-making 
have usually been raised by member states in imposing a veto on the issue of 
improving a legally binding instrument (Phan, 2012, p. 108-113). Member states 
would be afraid that such improvement might affect state relations because they 
directly affect the states who violate their civilians’ human rights. Further, the 
ASEAN Way and different political wills of member states have always been cited 
as the main impediments underpinning the inability to come to an agreement in 
dealing with human rights violations (Ibid). 
  To date, the abovementioned obstacles presented by governments have 
affected enhancing the AICHR’s mandate. A recent evidence can be found when 
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some current and former AICHR representatives proposed to equip the AICHR 
with the ability to receive complaints and an accompanying procedure to respond 
to those complaints. Edmund Bon Tai Soon, the Malaysian AICHR representative 
(2016-2018) suggested to member states that a communication procedure need to 
be established first (Hanara, 2019, p. 43). He also offered services in drafting a 
proposal of such procedure, but member states exercise their veto power against 
AICHR’s ability to consider a complaint (Ibid). Thus, it seems that this procedure 
which potentially affects member states with poor human rights records would 
never come into effect, whereby the advocacies from other representatives 
proposing otherwise were too weak to fight for this issue.

3. Analysis: Towards Establishing a Regional Human Rights 
Court through Mobilizations of CSO and the AICHR

As mentioned in the previous part, member states are not moving forward to create 
a more effective regional human rights institution. CSOs on the other hand have 
demonstrated successful mobilizations on human rights issue in international 
regime, and other regional levels, whereas interaction from supranational 
organizations have also been conducive towards that improvement. Recognizing 
the importance of these two actors in bringing about an effective regional human 
rights protection system, this Part of the paper now turns to ascertaining the manner 
by which CSOs and the AICHR have mobilized towards strengthen human rights 
protection, and establishing a regional human rights court in ASEAN.

3.1 CSOs’ Mobilization in Strengthening Human Rights Protection, and Push 
for a Regional Human Rights Court in ASEAN

The role of CSOs in ASEAN emerged in the process of establishing the AICHR. 
CSOs constituted the Working Group for an ASEAN Human Rights Mechanism 
tasked with the duty to draft the Terms of Reference (ToR) and were involved in 
all processes up until the eventual creation of the AICHR in 2009 (Muntarbhorn 
2013, p. 108-110). It is to be noted that in 2015, the AICHR initiated a process for 
accreditation of CSOs as AICHR consultants whereby accredited CSOs can submit 
policy recommendations relevant to the AICHR, provide written statements, and 

work with the AICHR on specific studies or papers thereby increasing opportunities 
for CSO-AICHR partnership (Phan, 2019). With respect to mobilization towards 
a regional human rights protection system, CSO action can be categorized into 
the following three courses of actions: call for a strengthened AICHR; call for a 
regional human rights court; and provide financial assistance for fact finding, and 
aiding victims.

3.1.1 Call for a Strengthened AICHR

The most common and public form of mobilization from CSOs is their call for a 
strengthened AICHR. In 2017, FORUM-ASIA urged the AICHR to respond to the 
persecution of the Rohingya in Myanmar’s Rakhine state pursuant to the AICHR’s 
mandate under its ToR (Hanung et al., 2018). The most striking of the demands 
of FORUM-ASIA in this particular instance are that they urged the AICHR to 
carry out its own investigations into Rohingya crisis, as part of a thematic study 
pursuant to article 4.12 of the ToR and request information from other Member 
States pursuant to article 4.10 of the ToR. 
 The reason these two demands are notable is because the AICHR does not 
have an investigative mandate as such. Article 4.12 of the ToR merely mandates 
the AICHR to prepare studies on thematic issues of human rights in ASEAN. 
By urging the AICHR to conduct an investigation as part of a thematic study, 
FORUM-ASIA has suggested a creative way for AICHR to be able to carry out 
investigations by the mechanisms of thematic study and of information requesting 
which the AICHR is already authorized to do under the ToR.
 In addition to creatively use existing mandates to pursue investigation into 
human rights violations, other CSOs have urged for the AICHR to be equipped 
with the authority to receive complaints, investigate, and address them. In 2018, 
the Asia Indigenous Peoples Pact – AIPP, Asian Forum for Human Rights and 
Development (FORUM-ASIA), Asylum Access Malaysia, Child Rights Coalition 
Asia, DAWN- Development Action for Women Network, Global Alliance Against 
Traffic in Women, Islamic Renaissance Front, Malaysian Confederation of the 
Disabled, MARUAH, Persatuan Promosi Hak Asasi Manusia – PROHAM, 
PMRW- Philippines Migrants Rights Watch, PUSAT KOMAS, and SUARAM- 
Suara Inisiatif launched a joint statement for the AICHR Training/Symposium 
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which took place in Chiang Rai, Thailand, on 13 – 15 October 2018 (FORUM-
ASIA, 2018a).
 The statement addressed several recent human rights issues, including 
strengthening protection systems such as investigative and judicial functions to 
deal with human rights violations. This time, CSOs expressed concern over the 
Rohingya crisis by recommending the AICHR to take action to implement the 
AICHR’s protective mandate by establishing a mechanism to receive complaints 
on human rights violations from individuals and groups, investigate and address 
them in accordance with international human rights law and standards (Ibid). 
 Evidence from Thai CSOs corroborate the abovementioned mobilization. 
Chalida Tajaroensuk, Director of the Thailand’s People’s Empowerment 
Foundation, remarked that CSOs really hope to have a regional human rights court 
in ASEAN.2 CSOs have been struggling to pressure the AICHR to put this idea to 
ASEAN governments, also engage the AICHR to expand its protective mandates 
such as receive complaints and investigate cases (Ibid). At the ASEAN Summit and 
AICHR Meeting, CSO assembly sometime pressure governments, or the AICHR 
to address issues appropriately (Ibid). So, this means that CSOs insightful works 
seems more presented, and their attempts would have gone to fruition whereby 
governments and the AICHR at least takes some awareness from CSOs. 

3.1.2 Call for a Regional Human Rights Court

A more recent form of mobilization pertains to CSOs expressly calling for not 
only a strengthened AICHR, but an outright call for a regional human rights 
court. A regional CSO network across the region called the ASEAN Civil Society 
Conference/ASEAN Peoples’ Forum (ACSC/APF) organized a parallel meeting 
with the 30th ASEAN Summit. Both events were held in Manila, the Philippines 
from 26 – 29 April 2017. In the ACSC/APF meeting, the CSO network, citing 
disturbingly high incidences of extra-judicial killings (EJKs), called on 
the government representatives attending the ASEAN Summit to adhere to 
international standards of human rights and to assemble ideas for the establishment 
of an independent regional human rights court to deal with such cases (ICNL, 

2 Chalida Tajaroensuk, interview by author, Bangkok, Thailand, August 15, 2019.

2018). They proposed that such a court would be modeled on the European Court 
of Human Rights and Inter-American Court of Human Rights. This will be a good 
way to protect human rights and prosecute abuses by member states (Ibid).
 CSOs have also reached out to international organizations. On 15 March 
2018, Rosanna Ocampo from FORUM-ASIA attended the 37th Regular Session 
of the UN Human Rights Council, and called on the UN Human Rights Council 
to engage ASEAN member states and urge them to create a regional human 
rights court to remedy the inability of AICHR which has caused them to be rather 
irresponsive to gross violations on Rohingyas in Myanmar, extrajudicial killings in 
the Philippines and shrinking of democratic space in Cambodia (FORUM-ASIA, 
2018b).
 Another group of CSOs went beyond calling for ASEAN governments to 
establish an ASEAN human rights court. Rather, they hoped to draw upon the 
capacity of Asia Pacific countries to effectuate an Asia Pacific human rights court. 
Leong Sze Hian, President of MARUAH was confident that ‘The involvement 
of more developed countries such as Japan, Australia and New Zealand, would 
accelerate the process of creating a court.’ 3 This opinion is consistent with the 
1st Joint Statement of the ASEAN-Australia Special Summit 2018 which provides 
new prominent cooperation between ASEAN and Australia. Article 23 confirms 
that this both of them will enhance dialogue and cooperation on the protection of 
human rights as embodied in the UDHR and other applicable international human 
rights instruments.4 Thus, more progress can be made based on this agreement 
which might include an achievement on establishing a regional human rights court 
in the future.
 Interestingly, some CSOs remarked that thinking about building a regional 
human rights court, the adoption of human rights legally binding convention 
should be taken in to action first. Evidenced by fieldwork, as joining group 
discussions, and interviewing with a number of CSOs—MARUAH (Singapore), 
SUARAM (Malaysia), Pusat KOMAS (Malaysia), HRRC (Indonesia), Human 
Rights and Development Foundation (Thailand) and FORUM-ASIA, have shown 

3 Interview by author, Bugis, Singapore, April 5, 2018.
4 See the statement at https://aseanaustralia.pmc.gov.au/Declaration.html.
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their supporting opinion on this issue. It is necessary for ASEAN and the AICHR 
to accelerate the process to implement a human rights convention because it 
can be a legally binding document, as opposed to the non-binding declaration 
ASEAN currently has.5  Other regions such as Europe and Inter-Americas can 
be significant examples which ASEAN should learn from. Those regional human 
rights systems were established by adopting regional human rights conventions 
which accordingly gave birth to the regional human rights court in such regions 
(Ibid).

3.1.3 Provide Financial Support for Fact Finding, and Aiding Victims

We have seen that CSOs were key monetary supporters in the Inter-American 
human rights system in helping to create the Inter-American Commission on 
Human Rights and the Inter-American Court of Human Rights. Without financing 
from CSOs, these institutions would not have sufficient budget to cover judges’ 
remuneration, staff salaries and operational expenditures (Buergenthal, 2004). 
In ASEAN, CSOs’ financial contribution towards the AICHR have not been 
required. It is member states who support the entire budget for all works to the 
people who are involved, such as in meetings and roundtable discussions during 
the establishment of the AICHR (Muntarbhorn, 2013).
 ASEAN member states finance the AICHR for all of its work and its 
representatives’ salary. Articles 8.2 and 8.8 of the AICHR’s ToR provides that 
‘The annual budget shall be funded on equal sharing basis by ASEAN Member 
States…, and Secretarial support for the AICHR shall be funded by the ASEAN 
Secretariat’s annual operational budget.’ 6 The yearly budget for the AICHR from 
ASEAN is US$200,000 ($20,000 per Member State in accordance with the equal 
funding basis) (Muntarbhorn, 2013, p. 142). This amount seems sufficient for the 
AICHR because since it was established, there have been no financial problems 
and the AICHR is still working well in accordance with its mandate.
 However, Rachel Arinii Judhistari remarked that the AICHR does not 

5 Rachel Arinii Judhistari, the East Asia and ASEAN Programme Manager of FORUM-ASIA, 
interview by author, Medan, Indonesia, April 12, 2018.
6  See the Terms of Reference of the AICHR at http://www.asean.org/storage/images/archive/
publications/TOR-of-AICHR.pdf.

require external budget because its activities mostly pertain to organizing 
meetings.7 There is also no headquarters, permanent staff, and obligation to 
investigate and deal with human rights cases. Thus, money is not needed to pay for 
those purposes, but with respect to a future regional human rights court, external 
financial support would be important in accelerating and completing such process 
(Ibid). At present, the AICHR’s ToR provides room for receiving external budget. 
Article 8.6 provides that the AICHR is able to receive funding and other resources 
from non-ASEAN member states for the following three purposes: human rights 
promotion, capacity building and education.8 This means CSOs can be eligible to 
financially support the AICHR to set up working groups to adopt a convention to 
provide a basis for creating a court.
 An indication that CSOs will be able to step up to such potential role well 
is that to date, CSOs have already been making monetary contributions towards 
the protection of human rights. Some well-known CSOs in the region such as 
FORUM-ASIA has spent money on providing facilities for victims and witnesses 
of some human rights violation cases such as the Rohingya crisis.9 FORUM-ASIA 
partnered with international CSOs such as Amnesty International and Human 
Rights Watch to conduct field work in collecting information, donate money to 
help victims, build camps for Rohingya orphans, and provide accommodation to 
witnesses (Ibid). In the Philippines, FORUM-ASIA set a team to work together 
with local activists and CSOs to collect the data of victims who have been violated 
during the ‘War on Drugs’ campaign of President Duterte (Ibid). 
 CSOs are also capable of acquiring external budget from international 
organizations, peer CSOs from other regions as well as international CSOs. If 
ASEAN really intends to establish a regional human rights court, there are many 
supporters from outside, such as the CoE, countries in the Asia Pacific. Famous 
international organizations such as Human Rights Watch and Amnesty International 
are ready to financially contribute to ASEAN. Cess Principe, Executive Director 

7 Supra note 5.
8 See the Terms of Reference of the AICHR at http://www.asean.org/storage/images/archive/
publications/TOR-of-AICHR.pdf.
9  Supra note 5.
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of Human Rights Resource Centre (HRRC Indonesia) remarked.10 CSOs are one 
of the choices that can also link with international and other regional organization 
to earn budget. It would be fruitful to consider receiving external monetary aid to 
independently create a regional court, and try to work without government budget 
control (Ibid). 

3.2 Mobilization within the AICHR in Strengthening Human Rights Protection 
and Establishing a Regional Human Rights Court in ASEAN

The AICHR was created in 2009 and is empowered by article 14 of the ASEAN 
Charter, and articles 1 to 4 of the ToR to promote and protect human rights. 
Article 3 of the ToR stipulates clearly that the AICHR was established as a 
consultative body, and article 5 (2) provides that each member state shall appoint 
a representative to the AICHR. These articles testify that the AICHR was born not 
to be a legally binding institution with full independence from the governments. 
Even after the AICHR was established, the selection processes for representatives 
is still considered as the issue of government power.
  Moreover, pursuant to article 5(4) of the ToR, no consultation of each 
state on the selection process of a representative is required. This means when 
member states select their representatives, it is possible to select representatives 
who comply with their respective governments rather than act in an independent 
capacity. Also, compared to other regional human rights systems, the AICHR as a 
regional human rights commission is often criticized as a toothless tiger because 
its activities have not yet addressed human rights violations on the ground and 
have failed to protect people from violating states. However, here we demonstrate 
otherwise, that the AICHR has been incrementally strengthening human rights 
protection. Even though obstacles briefly mentioned in the literature review such 
as the non-interference principle and lack of political will of member states has 
hindered AICHR’s development, some AICHR representatives have been really 
active in advocating for an improved human rights protection system, and building 
a regional human rights court.

10 Telephone conversation with author, June 18, 2018.

3.2.1 Various Manners of Advocacy from Active AICHR Representatives

Rafendi Djamin, Indonesian AICHR Representative from 2013-2015, remarked 
that the Court should be the next step to be accomplished within the next ten years 
in order to remedy the lack of ability and authority to investigate human rights 
violations and prosecute those responsible.11 He states that because once legal 
avenues are exhausted at the state level, cases could be submitted to the regional 
court (Ibid). He believes that through the AICHR Representatives’ active work, the 
expectation of having a court would probably come true in the future (Ibid). Also, 
‘the future standard setting under article 4(2) of the ToR should rather be focused 
on the development of a general legally-binding human rights instrument which 
duly upholds universal standards’, Rafendi further added (Hanara, 2019, p. 7). 
 The Malaysian AICHR Representative (2016-2018), Edmund Bon 
supported that ASEAN should learn lesson from other regions. He stated that

ASEAN is not different from the European, Inter-American or 
African mechanisms which all began as inter-governmental 
commissions first. It took 20 years for the Inter-American 
Court to come about. The European Court was slightly faster 
– it took about six years. ASEAN is taking baby steps ... I’m 
very sure we’ll be looking at a court in the near future.12

 He also shares a similar view with CSOs that there needs to be a legally-binding 
instrument to uphold universal standards of human rights (Ibid). A regional human 
rights court will normally come after a regional human rights convention, added by 
Phoukhong Sisoulath, the AICHR Representative from LAO PDR 2016-2018.13 Thus, 
we should think about drafting a convention first, then a court will follow.
 Thus, the mobilization for strengthening human rights institutions and 
pushing for a court that we see from within AICHR is not mobilization as an 
organization, but rather on a personal capacity. Some representatives called 

11 Interview by author, Groningen, the Netherlands, March 22, 2017. At the SEA/ASEAN 
Dialogue on Human Rights and ASEAN: Advancing Regional Mechanisms and the Civil Society- 
Institutional Dialogue.
12 Interview by author, Medan, Indonesia, April 12, 2018. At the AICHR High Level Dialogue 
on Managing Freedom of Expression in the Information Age.
13 Ibid.
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directly upon violating member states to address alleged human rights violations. Bon 
and Wisnu made a Joint Media Statement urging the Myanmar government to open 
up and provide real information and establish effective protection for victims which 
should also be long-lasting solutions (Hanara, 2019, p.49). They raised concern on 
protection practices with other representatives, and conducted mini-UPRs to discuss 
the Rohingya crisis (Ibid). The possibility of setting up complaints and correspondence 
procedures for the AICHR was mentioned, but, unfortunately, a consensus within the 
AICHR representatives to deal with this case was not reached (Ibid). 
 Noticeably, it is noted that since the current set of AICHR representatives 
(2019-2021) have assumed their roles, the issue of strengthening a regional human 
rights institution, building a forceful regional human rights instrument, have been 
raised more vocally than in the past. The prospects of improving a non-legally 
binding institution—the AICHR to become part of a judicial institution in dealing 
with human rights violations in this region seems more promising. For example, 
Eric Paulsen, the current Malaysian representative for AICHR (2019-2021) at the 
‘High-Level Dialogue on ASEAN Human Rights’ in Jakarta, on May 10, 2019, 
laid emphasis on the fact that ASEAN nations should together advance and uphold 
the protection of human rights (Kurmala, 2019).

In the ASEAN, we are upbeat that through our efforts, 
we would be able to boost the mandate of promotion and 
protection of human rights. Ten years of silence is enough. 
If the AICHR would like to be relevant to the struggle of the 
peoples of Southeast Asia and merit to be called a human 
right commission, it needs to make major institutional 
changes, and take genuine steps towards the promise behind 
its creation. He stated (Ibid).

 Additionally, new AICHR representatives— Yuyun directly communicates 
and provides a direct channel to receive complaints from the public. She has been 
a well-known leader of CSOs, participated many dialogues which organized by 
CSOs, and recently promoted the slogan ‘AICHR Indonesia works to uphold 
rights to protect us’ which raise awareness of people and CSOs on the role of the 

AICHR which can help protect human rights.14 She also supports that CSOs are 
very important in the process of building a regional human rights institution.15

 She is also one of the AICHR representatives who normally uses social 
media such as Facebook to disseminate information on campaigns and communicate 
with CSOs and the people. For example, through the official AICHR Indonesia 
Facebook page, she urged people to send complaints related to human rights to her 
dedicated e-mail.16 This can be one of an outstanding task of the AICHR which 
might reflect the violating states in this region to realize that even the AICHR does 
not have an exact mandate to receive human rights complains, but representatives 
started to work beyond their task to play a role on protection term, and against 
human rights violations.

3.2.2 The AICHR has widened the Opportunity to Work with CSOs

With respect to the cooperation between the AICHR and CSOs, we found 
evidence that the AICHR sometime uses external actors like CSOs to gain their 
powers and help to put pressure on member state governments. The AICHR has 
given accreditation, and they work together with CSOs, which demonstrates 
collaboration between them which lead to new recent contribution on the issue of 
protection. Since the Guidelines on the AICHR’s Relations with CSOs was adopted 
in 11 February 2015, the AICHR has started strengthening engagement with CSOs 
whereby at present 30 CSOs hold AICHR-accredited status (AICHR, 2018). Also, 
the increasing number of applications from CSOs for Consultative Relationships 
with the AICHR has shown the CSO interest in working with the AICHR.
 An interface meeting with CSOs was organized by the AICHR in 
November 2017 to discuss the possibility of reviewing the AHRD, and as part of 
the AICHR-CSO Symposium in 2018 (Hanara, 2019, p. 9). One interesting point 
is that the travel expenses of the CSOs for these meetings were allocated by the 
AICHR. These costs were not initially in the 2017 and 2018 work plan (Ibid). 
This budget was added later by the AICHR purpose demanding to participate with 

14 AICHR Indonesia’s Facebook page. https://www.facebook.com/pg/IndonesiaAICHR/
posts/?ref=page_internal.
15 Telephone conversation with author, July 26, 2019.
16 Supra note 14.
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CSOs which means that the AICHR has granted CSOs a more significant status 
rather than the past (Ibid). Moreover, during these meeting, they agreed that this 
kind of official brainstorm will be improved in the future, and having sufficient 
time for discussions (Ibid).   
 Bon worked close ties to the CSOs of his countries help advance the CSOs 
agenda. He remarks that Malaysian CSOs often urge him to voice this idea in 
ASEAN and AICHR meetings, through annual human rights report, and through 
information dissemination on social media.17 CSOs are ready to help and provide 
grassroots information and be consultant to develop a legal instrument, they are 
well educated, and also have experience from working in the field, met with victims 
in many cases. So, they are really capable to work together with member states and 
the AICHR to enhance human rights protection system which will provide a basis 
for a court in the future.
 It can be noted that such close relations have gained the trust of CSOs in 
the region. They feel that AICHR representatives could better build the protection 
task of in both national and regional levels. This point is consistent with article 
4.8 of the ToR which provides a significant milestone that CSOs can formally 
exchange and request information from the AICHR (and vice versa). Likewise, 
the AICHR can use the opportunity to gain insight on the tangible human rights 
circumstances on the ground especially in their own countries. The fact-finding 
missions and field visits through in the real violation areas can be taken part which 
will help the AICHR to use this information from CSOs to express member states. 

4. Conclusion and Recommendations

Prominent human rights institutions have been established at the global and regional 
levels to promote and protect the respect for people’s rights among member states. 
Europe, the Inter-Americas and Africa have their own regional human rights courts 
which are principally authorized to adjudicate human rights cases, and order states 
to take measures to protect persons who are in imminent danger. This stands in 
contrast with the ASEAN region where widespread and systematic human rights 

17 Supra note 12.

abuses perpetrated by states authorities have been witnessed, but a legally-binding 
human rights institutions especially a regional human rights court is yet to come 
into existence. This continent has only a human rights commission, the AICHR, 
which was intended to be a consultative body which no protective power in reality, 
by member states’ agreement.
  Since the AICHR was created, the progressive idea to grant protective 
functions to the AICHR, and establishing a more effective human right institution 
like a court have never been put on the agenda of the member states. Nevertheless, 
this paper has shown that there are actors like CSOs who are extremely active in 
mobilizing in a variety of ways to strengthen the human rights protection system, 
and furthering the idea of establishing a regional human rights court in this region. 
In ASEAN, severe human rights abuses such as the Rohingya crisis in Myanmar, 
and the extrajudicial killing in the Philippines have highlighted the prominent 
mobilization efforts of CSOs. Thus, they called for a strengthened AICHR, and 
establishing a regional human rights court by organizing platforms, trying to work 
closely with the AICHR, reaching out to international organizations such as the 
UN, and pressuring member states. Further, they sometimes provide financial 
support by conducting fact finding in the field, investigating human rights abuses, 
and assisting victims using their own budget.
  Not only CSOs have been struggling to strengthen human rights protection, 
and establishing a regional human rights court, but also the existing human rights 
commission— AICHR has started interacting and working with CSOs. The AICHR 
now is one of the core actors pushing forward those progressive issues especially 
in the last few years. Significantly, some AICHR representatives especially from 
Indonesia, Malaysia and Thailand often show their attitudes on strengthening human 
rights protection, request for more protective mandates for the AICHR, and often 
try to push the idea of building a regional human rights court. Representatives from 
those countries have raised awareness to others to take responsibility for human 
rights violations happening in the region, asked for, interfaced, and pressured the 
violating governments to make solutions and end all violations occurring as a result 
of their authority. Additionally, the AICHR has given accreditation, and worked 
together with CSOs, which show closer collaboration between them leading to 
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a new recent contribution on protective measures. Occasionally, some AICHR 
representatives also use external actors like CSOs to supplement their powers and 
help put pressure to member state governments. 
  From these positive remarks, we further recommend for the more effective 
step of strengthening human rights protection, and building a regional human rights 
court in this region as follows. If ASEAN would like to complete its human rights 
system like other regions, CSOs and the AICHR are the indispensable players to do 
so by virtue of their efforts, both on their own and in cooperation with one another. 
Amidst slow progress of member states on human rights issues, CSOs and the 
AICHR should enhance their communication and involvement. A significant step 
is to put pressure to member states to accept international human rights norms, and 
revise the AICHR’s ToR and/or adopt a legally binding convention which leads to 
establishing a regional human rights court in the future.
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CHAPTER SIX 

 

Conclusion and Recommendations 

The idea of this thesis started from the fact that human rights violations have 
been occurring in ASEAN for a decade, but the existing human rights instruments 
could not provide proper remedies against such abuses. Indeed, the AICHR is 
not independent from member states’ powers and does not have protective 
mandates to deal with human rights violations. It is not even competent to receive 
complaints. Also, the AHRD does not include provisions on how human rights can 
be protected with a legally binding effect when they are violated, and how victims 
can be compensated after having suffered from human rights abuses. This led to 
the main focus of this research which aims to point out that ASEAN must develop 
its regional human rights protection system, have a legally binding convention, 
and in particular establish a regional human rights court.
 In this regard, the central research question: “How can ASEAN establish 
an effective human rights protection system, especially a regional human rights 
court to deal with human rights violations?” enables this thesis to make new 
arguments and contributions. To answer the main question, sub-questions are 
summarily answered as outcomes and findings in the next section.

1. Outcomes and Findings 

This thesis starts the analysis section in chapter 2 which has two main focuses based 
on the research questions “To what extent does the law provide protective capacity 
to the Philippines and Thai NHRIs in dealing with human rights violations? How 
have the governments of the Philippines and Thailand impacted the performances 
of their NHRIs in carrying out human rights protection work?” The outcome and 
findings of this chapter support the argument that ASEAN really needs a new 
effective regional human rights institution. The NHRIs of the Philippines and 
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Thailand are chosen as case studies as both NHRIs were established and mandated 
by the constitutions.
  This chapter found that both NHRIs’ mandates are insufficient to protect 
human rights, especially if the perpetrators are governments or state leaders. 
The CHRP and NHRCT share the same core mandates to receive complaints of 
human rights violations, to investigate them, and to try to solve the cases through 
mediation, recommendation of remedial measures to the concerned parties, and 
through referral to legal channels. However, the impact of governments’ actions, 
which are not pro-human rights, have been an important hindrance to performances 
of both the CHRP and NHRCT. 
  Chapter 2 shows impacts caused by state leaders and/or governments 
which make both NHRIs unable to perform their mandates properly. As described, 
the CHRP has strong mandates to deal with human rights violations, but in the 
extrajudicial killing cases in which the human rights of suspected drug dealers 
and users were violated based on the policy of war on drugs of President Duterte, 
there has been a decrease in the effectiveness of the performances of the CHRP to 
deal with the violations because the President has tried many ways to downgrade, 
obstruct and revoke the CHRP’s powers. There are many instances whereby the 
CHRP could not sufficiently address human rights violations caused by Duterte, 
such as when he orders police to not cooperate with or support the CHRP’s 
investigations.
  Similarly, in Thailand, the impact to the NHRCT is caused by the 
government. This research found that the mandate of the NHRCT was changed 
over time by the government.  Chapter 2 points out that the military government 
controlled the process of drafting of the Constitution of 2017 (the latest one) which 
impacts the mandate of the NHRCT—protective mandates were withdrawn to 
comply with the government’s political wills, undermining the NHRCT’s ability 
to perform their mandates against the government. Moreover, another impact 
which hindered the NHRCT’s performance is the government’s unresponsiveness 
in the cases that government or states agencies violated human rights, in particular 
cases which directly affect the State’s political image or expose its corruption. It 
can be seen that the NHRCT has been downgraded and hindered with respect to 

the performance of its mandates even though it was established by the highest 
law—the constitution, as an independent national organization.  
  Thus, the outcome to answer the above sub-questions is that both NHRIs 
do not have sufficient protective mandates and legally binding powers provided by 
laws, despite them being arguably the best set up NHRIs in ASEAN. Additionally, 
the governments of both countries have been hindering their NHRIs’ performances 
especially in connection with the NHRIs’ work against the governments’ actions. 
This gives justification to the aim of this research of finding a way to establish a 
strong regional human rights protection institution because the NHRIs as domestic 
institutions cannot effectively deal with human rights violations caused by state 
leaders and/or governments. A regional human rights court is thus needed to be 
a judicial institution to legally deal with such perpetrators and provide proper 
compensation for people who have suffered from human rights violations caused 
by state actors.
  Next, the analysis in chapter 3 thereby provides the outcome by shifting 
the focus to the AICHR, a regional human rights institution. This chapter is 
particularly concerned with the conception of the AICHR and the reason why 
ASEAN established its regional human rights institution. The purpose of this 
chapter is to argue that regional human rights institutions are very important and 
highly needed as agents of a regional organization. It illustrates the step-by-step 
process of development of the AICHR which started by CSOs as a Working Group 
helping to draft the legal framework for the AICHR and proposing such draft to 
ASEAN. The finding of this chapter is to determine that ASEAN needs to learn 
from the past as well which can be helpful for the future development to establish 
a regional human rights court. 
 Thus, to answer the sub question “How did ASEAN demand the creation of 
a regional human rights institution as an agent to deal with human rights issues? 
How has the AICHR expanded their role over time to significantly contribute to 
the improvement of human rights in Southeast Asia?”, this thesis summarize two 
main outcomes which firstly is an application of the principal-agent theory to 
make a clear argument that when member states integrated as an organization—in 
this case ASEAN (as the principal) cannot deal with human rights issues, it needs 
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a regional human rights organization—the AICHR to be an agent to handle all 
human rights issues. All of the endeavors pursued to create the AICHR attest to 
ASEAN’s willingness to have an agent focusing on human rights, otherwise they 
would not have tried to establish it.
  Significantly, the second finding of chapter 3 is that agents like the AICHR 
still try to expand their protection roles overtime beyond a strict principle-agent 
relationship with the signatory states through the actions of its representatives, and 
it seems to be tacitly accepted by the member states. An obvious example is the 
enactment of a legal instrument which obliges all member states to criminalize 
certain acts and establishes measures to protect victims of trafficking issues: the 
ASEAN Convention against Trafficking in Persons, Especially Women and Children 
(ACTIP) 2015, of which the AICHR was the key actor in the process of drafting.
  The main finding of chapter 4 is to shift the focus to show another 
important actor which can deal with human rights violations and pave the way 
for the establishment of a more effective human rights institution. The chapter 
found that civil society organizations (CSOs) are indispensable for the effective 
functioning of human rights protection in ASEAN. The case study which is based 
on the human rights violations, namely the extrajudicial killing of drug dealers and 
users in President Duterte regime, is used again to show evidence for supporting 
the chapter’s argument. The outcome here is that in application of the boomerang 
model, CSOs are the key actor of the dynamic of norm diffusions. They possess 
significant data, evidences and information of human rights abuses, and find allies 
to strengthen their networks. They then utilize the knowledge and allies they have 
at hand to request an end to human rights violations as well as to resort to other 
powerful international organizations to pressure violating states to bring an end to 
human rights violations.
  The findings in chapter 4 show that CSOs’ work in the boomerang model 
is powerful. There have been many impacts to the Philippines after CSOs spread 
information and submitted their claims to the United the Nations Office on Drugs 
and Crime (UNODC), and the International Criminal Court (ICC). Firstly, Duterte 
ordered police to end all extrajudicial killings after a year of the campaign. 
Secondly, with respect to economic support and diplomatic ties, the USA, Europe, 

and some Asian countries had stopped funding the Philippines in many projects 
and the diplomatic relations between the Philippines and such countries reduced. 
Finally, the ICC prosecution declared open the preliminary examination on human 
rights cases in the Philippines. Although at present the Philippines has withdrawn 
its membership of the Rome Statute of the ICC, but the violations are still under 
examination, the withdrawal does not affect the ICC’s jurisdiction because the 
violations were committed during the time the Philippines was still a party.  
  Furthermore, the final outcomes in chapter 5 testify that the mobilization 
of CSOs is imperative. They can work together with the AICHR to strengthen the 
human rights protection system, and finally to help establish a regional human rights 
court in ASEAN. In the cases of persecution of the Rohingya people in Myanmar and 
alleged extrajudicial killing of drug dealers and users in the Philippines, this research 
found that CSOs called for a strengthened AICHR to play a role on such cases. They 
reached out to the UN and pressured member states. CSOs often organize platforms 
which observe and collect grassroots information and call for the establishment of a 
regional human rights court. They provide financial support to victims of extrajudicial 
killing cases and work towards the relief of the Rohingya crisis.
  Another finding of chapter 5 is that not only have CSOs been struggling to 
strengthen human rights protection system in ASEAN, but the representatives of the 
AICHR have also started interacting and working with CSOs. Some representatives, 
such as those from Indonesia and Malaysia, have always demonstrated their desire 
to strengthen the human rights protection system and eventually establish a human 
rights court and constantly pursued many actions to help mitigate human rights 
violations in the Rohingya and extrajudicial killing cases. Some representatives, 
such as those from Malaysia, have strongly believed in the cause of and tried to 
make further progress on establishing a regional human rights court in this region. 
The final finding here is that some representatives even worked closely together 
with CSOs and launched statements which try to pressure violating states to stop 
such violation. Overtime, the AICHR’s representatives use CSOs to supplement 
their powers and help put pressure on member states’ governments since they are 
not able to do so directly because of their status which is not independent from the 
ASEAN member states.
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2. Policy Implication and Recommendations

2.1 The Main Hindrances that need to be addressed within ASEAN Member 
States

Every chapter makes a proposal based on its findings with a view towards the 
development and strengthening of the human rights protection system, and finally 
towards establishing a regional human rights court in ASEAN. However, there 
are a few points of concern which need to be addressed before completing such 
goals. Significantly, on the way to developing the human rights protection system 
in ASEAN, nationalist understandings of political realism among member states, 
nationalist understandings of the ASEAN Way and the non-interference principle, 
and the tension between the democratic states and the more authoritarian states 
should be considered and addressed.
  The difficult intergovernmental relationships among ASEAN member 
states display the difficulty this region has faced in terms of cooperation and 
reaching consensual agreements. The governments of each state seem to embrace 
a nationalist understanding of political realism, which stresses the competition and 
conflicts between states. In this sense, ASEAN member states are concerned of 
their own security, act in pursuit of their own national self-interests, and struggle for 
power. When decisions have to be made, member states are actors which seemingly 
at the first choice pursue their national interest. Thus, any agreement or action 
especially in terms of human rights institutional development which can reduce 
states’ power or would make states allegedly weak or vulnerable would not be 
accepted. The fact that member states embrace a rather nationalist understanding of 
political realism can be seen in their current interpretations of the ASEAN way or 
non-interference principle which has long been embedded in this region. ASEAN 
enshrines such principle in all its official documents such as the ASEAN Charter, 
the AHRD, the ToR of the AICHR, and even the ACTIP which is the newest 
convention aiming to protect human trafficking with legally binding measures.
  Moreover, the tension between the democratic states and the more 
authoritarian states is another factor which should be addressed. In the preamble 
to the ASEAN Charter of 2007, the ten member states agreed to adhere to the 

principles of democracy, the rule of law and good governance, and respect for and 
protection of human rights and fundamental freedoms. In Article 1, the Charter asserts 
that one core purpose of ASEAN is to strengthen all of these principles. Yet none of 
these countries has successfully entrenched democracy and democratic values.
  The differences between the eleven political regimes of Southeast Asia are 
a major obstruction to human rights development. There are “undemocratic states” 
under military rule (Myanmar, Thailand – After May 2014 to July 2018) and under 
monarchical rule (Brunei); states with one-party, communist systems (Laos and 
Vietnam); “more democratic” countries that maintain hegemonic-party regimes, 
but that are not liberal (Singapore, Malaysia and Cambodia); and four that can be 
considered unconsolidated “liberal democratic” states (Indonesia, Thailand – until 
May 2014 and after July 2018, the Philippines and Timor-Leste). This diversity of 
regimes in the region can cause trouble when ASEAN needs consensual agreements 
especially in doing things which will be against some states’ political systems. 
  For example, Thailand since 2014 has been ruled by a military government 
which has been violating the rights of the people who protest against it. The 
Myanmar military government obviously does not care about the Rohingya crisis, 
while Vietnamese people are still under control of the communist party which 
restricted their human rights. Even democratic states like the Philippines and 
Singapore are showing their hesitation to deal with human rights—the former have 
violated human rights of drug dealers and users by way of extrajudicial killing, and 
the latter does not even have its own national human rights institution. Thus, these 
tensions between states can impact all agreements that might be made in the future, 
especially those which require a consensus on human rights protection. States like 
Thailand, the Philippines and Myanmar may not prefer to agree with the idea 
of strengthening the human rights protection system because such strengthening 
might put some pressure back to them. When some states like Malaysia and 
Indonesia, who seem mostly active in the cooperation and strengthening of human 
rights, raise this idea to ASEAN, the issue will be ignored or will not receive 
approval from those anti states.
  Hence, to overcome nationalist understandings of political realism and the 
adverse effects of the tension of different political regimes, this thesis make the 
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following recommendations:
  1. All ASEAN member states should take inspiration from the lessons 
learned from Europe and the Americas who used to face the issues of and political 
regime diversity which saw clashes of political ideologies during the process of 
development of their respective human rights systems. ASEAN should consider 
how Europe and the Americas managed to overcome such difference in political 
regimes and finally establish their human rights protection systems. 
  2. The international community should play a significant role in this 
matter. The UN, EU, OAS, and other international organizations should step up 
to offer more support to ASEAN. Those actors can provide knowledge, methods, 
and budget to help ASEAN strengthen its human rights protection system. They 
should regularly organize dialogues, platforms, and conferences with ASEAN. On 
the other hand, ASEAN should be active to receive all support from external peers. 
States that prefer to cooperate and who welcome support from external actors 
should influence other more hesitant states who are concerned that their national 
interest or security might be endangered upon acceptance of assistance.
  3. ASEAN member states should, among themselves, raise the concern of 
making each member state truly democratic and pro human rights. This can be 
done in the platform of the ASEAN Foreign Minister Meeting (AMM) whereby 
member states shall adopt a resolution pledging to embrace democracy and be pro 
human rights. Such pledge should be reaffirmed in every annual AMM and non-
compliance of such pledge should entail a negative impact on economic support 
or diplomatic relations.
  4. ASEAN member states should progressively abandon the current 
interpretations of the “ASEAN way” and the non-interference principle. Member 
states should give to the ASEAN way new, pro-human rights interpretations, 
which no longer exclude legal and political interferences against state actors 
that violate human rights. They should no longer exclude a strong supranational 
system – including an ASEAN human rights court – that effectively protects 
victims of human rights violations, independent of how close the ties between 
the perpetrator and the national government are. Complexively, member states 
should, when cooperating with each other, adopt human rights friendly practices 

which over time supersede the previous interpretations of the ASEAN way and 
non-interference principle.   

2.2 Recommendation to Specified Actors 

This part specifies the recommendations addressed to specific relevant actors 
involved with improving the human rights protection system and establishing 
a regional human rights court for ASEAN. The four major actors who can be 
influenced by these recommendations are, namely, governments, the AICHR, 
NHRIs, and CSOs.

2.2.1 Recommendation to Governments

The aforementioned general recommendations point to how ASEAN member 
states could overcome nationalist understandings of political realism and the 
obstacles created by the diversity of political regimes among them. However, there 
are further steps which governments of ASEAN member states should take which 
can be more specifically useful to develop the human rights protection system in 
this region.  Firstly, governments should put human rights into their main policy by 
emphasizing on how the rights of their people can be well protected. Governments 
must support all kinds of protection especially through support of the idea of 
developing a new regional human rights mechanism. Governments should agree 
with setting up a working group to undertake the task of drafting a new human 
rights convention which contains the official precursor to strengthen the AICHR, 
and establish a regional human rights court as a judicial mechanism.
 Secondly, ASEAN governments should establish measures to certify the 
status of CSOs to fortify their influence in all processes of human rights development. 
On an international level, an example which governments should consider 
and apply to ASEAN is the example of the Committee of the UN independent 
experts which monitors the implementation of the UN International Covenant 
on Economic, Social and Cultural Rights –the Committee on Economic, Social 
and Cultural Rights (CESCRCee), which has granted official standing to CSOs. 
According to Article 69 of the Rules of Procedure of the CESCRCee, CSOs are free 
to make a submission to the Committee that might contribute to full and universal 
recognition and realization of the rights contained in the Covenant. Moreover, the 
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Rules of Procedure of the Committee Against Torture (CATCee) (Rule 62), the 
Rules of Procedure of the Committee on the Elimination of Discrimination against 
Women (CEDAWCee) (Rule 47), and the Rules of Procedure of the Committee 
on the Protection of the Rights of All Migrant Workers and Members of their 
Families (CMWCee) (Rule 29) also grant CSOs some participation rights by way 
of providing written information and even making oral statements.
 Thirdly, in terms of cooperating with other actors, governments of member 
states should be open to full engagement with the AICHR, CSOs, and external 
organizations for the purposes of research, collecting information, and sharing 
knowledge and experiences. Governments must accept the work from those actors 
and grant them a status to work with the government with transparency, and 
independently. Governments should continuously support them in all terms even 
though this organization will directly play a role against member states. During 
the process of establishing a court and drafting a new regional human rights 
convention as the authoritative legal framework of a court, governments should 
play a supportive role by providing facilities, financial aid, and ensure ratification 
of the convention when it has been adopted.

2.2.2 Recommendations to the AICHR

The AICHR is the only existing regional human rights institution in ASEAN. It 
was established by member states’ agreement to promote and protect human rights, 
although now its performances seem to be mostly of a human rights promotional 
nature. There are numerous recommendations to the AICHR as follows. The first 
recommendation entails the AICHR representatives’ independence from ASEAN 
member states. Indeed, some of the works and performances of the AICHR are 
still under the control of ASEAN member states since the representative comes 
from the states’ selection.
 Thus, the selection process of AICHR representatives should be standardized 
across all member states whereby emphasis must be placed on the candidate’s 
ability to work towards the protection of human rights pursuant to the relevant 
legal frameworks as opposed to selecting representatives based on diplomatic 
relationship with the state. The selection process must be fair, transparent, and 
be void of any conflict of interest. To further fortify AICHR representatives’ 

independence in carrying out the AICHR’s work, a code of conduct detailing the 
strict manner by which AICHR representatives must implement the duty to uphold 
the human rights of ASEAN citizens should be adopted.
 The second recommendation entails the AICHR’s financial independence. 
The AICHR has been funded by the governments of the ASEAN member states. 
This monetary link impacts its ability to work and organize campaigns. For 
example, if the AICHR wants to initiate a certain campaign, it has to be concerned 
of whether such campaign will impact any state government and jeopardize their 
political relationship. It means that any AICHR performance or campaign would 
probably be only for the purposes of promoting, as opposed to protecting, human 
rights of the ASEAN people from any violation from the state. The likelihood to 
effectively improve human rights would therefore be low. Hence, it is proposed 
that the AICHR be funded by other supporters as well, not only from ASEAN 
member states. 
 As a regional human rights commission, especially in a region that human 
rights violations are still rampant, the AICHR should raise this concern to gain 
more funding from the United Nations, the European Union, the Council of 
Europe, the Organization of American States, and CSOs. This can help the AICHR 
to create platforms against violating states, provide financial aid to victims, set 
up a working group to draft a new human rights convention, conduct research on 
establishing a regional human rights court, and pressure ASEAN member states 
to agree to and sign the new convention which would be legally binding upon 
them. The AICHR can also cooperate with such external financial supporters to 
generate economic and diplomatic sanctions to ASEAN member states. Then the 
member states would realize that the human rights protection standard that they 
lack will affect them negatively, thereby incentivizing ASEAN to improve such 
human rights protection standards to avoid such negative impacts. 
 The third recommendation is that the AICHR should expand its mandates 
to protect human rights. This can be done by amending its ToR and drafting and 
proposing a new regional convention which provides the AICHR the legal capacity 
to deal with human rights violations. Then, representatives should influence 
member states to accept and ratify such convention to guarantee state compliance 
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with the convention. The convention shall also contain a legally binding sanction 
upon member states for violating its terms.
 Finally, the AICHR should influence member states to reach a consensus 
to establish a regional human rights court by demonstrating the advantages of 
the existence of supranational human rights courts in other regions like Europe 
and the Americas. The non-interference policy which has long been embedded 
in ASEAN should be abandoned to open the way for an agreement to establish 
a court. The AICHR should convince and exemplify to other member states by 
providing information of the positive impacts of a regional human rights court 
towards progress of the region. The AICHR should secure cooperation with other 
regional and international human rights organizations to influence, and pressure 
ASEAN member states. Also, the AICHR should show member states that having 
a regional human rights court is not negative, a court does not have powers over 
states if they do not violate people, but a court will help ASEAN to be accepted by 
other regions, and raise ASEAN itself to develop in other ways such as in economic 
and diplomatic areas because other regions or international organizations will trust 
in ASEAN’s ability to safeguard human rights, encouraging more international 
cooperation.

2.2.3 Recommendations to NHRIs

Although the recommendations here are applicable to only five countries in this 
region which have their own NHRIs, the recommendations can still significantly 
contribute to the development of the human rights protection system because 
countries where NHRIs exist are normally the prominent human rights violating 
states in this region. NHRIs are located and operate in states. As an organ of the 
state they can both support and play a role against governments. By virtue of 
a NHRI’s proximity to governments, they are able to influence governments to 
accept human rights norms. NHRIs can engage governments to promote human 
rights, and at the same time can also be an important actor to stop the government 
from violating their people’s rights.
 Moreover, cooperation between NHRIs in each ASEAN member state can 
be a significant tool to impact governments. The five NHRIs in ASEAN can hold 
joint meetings to adopt a common standpoint. These national institutions could 

hold conferences and discussions between society and governments demanding the 
national government to agree to significant improvements of human rights. They can 
also, in their capacities as consultants to the state, influence such common standpoint 
to their respective governments to accept the idea of establishing a regional human 
rights court. As NHRIs are already competent to conduct human rights related 
research, they can provide human rights information, publish comparative research 
and reports, and organize events to educate the public and influence public opinion 
and the political will of governments to uphold human rights.

2.2.4 Recommendations to CSOs

CSOs are private, non-profit distributing, self-governing, voluntary organizations 
as defined in chapters 4 and 5. They are independent from state governments, 
which means that they are in control of their own affairs. With respect to human 
rights issues, CSOs are arguably the most important actors to mobilize for the 
successful development of human rights systems around the world. As seen in 
chapter 5, in the European and Inter-American human rights systems CSOs were 
key actors to help these two systems in the process of drafting their human rights 
conventions and establishing regional human rights commissions and courts. 
This is in contrast with the situation in ASEAN where CSOs still do not receive 
adequate cooperation from member states, especially when they pursue human 
rights protection which is normally against violating states.
 Hence, as recommendations to CSOs in this region to help improve human 
rights situations, especially by way of strengthening human rights protection 
system, and establishing a regional human rights court, there are significant matters 
to consider as follows. CSOs themselves should firstly try to gain acceptance from 
ASEAN member states and the AICHR. From the past until now, the status of 
CSOs is not highly regarded enough by ASEAN member states and the AICHR. 
CSOs should build their organizations to be legally accepted by ASEAN and 
the AICHR. From empirical research, this research found that some CSOs only 
provide their information on their websites but are not able to be reached or 
located in reality. This issue may make ASEAN and the AICHR lose trust in such 
CSOs, causing them to be reluctant in accepting such CSOs’ engagement. This 
also means that having a main office and real contact is very important for CSOs. 
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Thus, CSOs should set their exact contact such as a contact channel and social 
media account which allows easy access by any relevant actor. Updates on human 
rights situations and activities that CSOs have done needs to be displayed on their 
channels and media often. CSOs should launch weekly or monthly release and 
annual reports received from their grassroots work. All these strategies can help 
CSOs gain better acceptance to cooperate with ASEAN and the AICHR.
 New CSOs who are operating in the human rights field should learn 
from renowned CSOs such as FORUM-ASIA, Human Rights Watch, SUARAM 
(Malaysia), Human Rights Resource Center (Indonesia), and MARUAH (Singapore). 
CSOs are very vocal in condemning human rights violations when they occur and 
very active in establishing engagement with the AICHR and other international 
actors. As a result, they have received more recognition and acceptance by ASEAN, 
the AICHR, and international peers. Indeed, it is mentioned that the AICHR has 
opened an application for CSOs to engage with the AICHR as consultant. However, 
the number of CSOs accepted by the AICHR for such application is much less than 
expected. There are over 10,000 CSOs in ASEAN. However, only 30 CSOs have 
been accredited by the AICHR since 2015. No CSO has been accredited in the year 
2019. Thus, new CSOs should learn from accepted CSOs with respect to how they 
could pass all application processes to finally be recognized.
 After strengthening themselves and trying to be accepted by ASEAN and 
the AICHR, CSOs should prove their ability by working perfectly with these 
organizations. For example, CSOs should act as agents of human rights norm 
diffusion to induce governments to accept human rights and stop violating their 
people. CSOs should pressure member states to accept and complete the idea of 
establishing a regional human rights court by showing the advantages which the 
European and Inter-American systems have gained after they established their own 
human rights system. CSOs have to provide grass roots information and brainstorm 
to draft a new human rights convention which enables them to be legally involved 
in every step, such as submitting complaints, and support evidences in the trial in 
the future court.
 CSOs should strengthen cooperation with each other as well as establish 
relations with international CSOs and organizations which aim to play a role 

against and pressure governments if they ignore or downgrade CSOs. This 
power of cooperation entails financial stability. In chapter 5, this thesis shows the 
significant example from the Inter-American human rights system where CSOs 
were one of the main financial supporters in building the Inter-American Court of 
Human Rights. Thus, CSOs in ASEAN can also be financial supporters in the way 
of providing budget and organizing events to gain budget from external actors to 
build a court.

2.3 Recommendation to All Actors to Cooperate

In 2012, Dr. Hao Duy Phan published a key paper about the establishment of a 
regional human rights court in Southeast Asia in his book entitled “A Selective 
Approach to Establishing a Human Rights Mechanism in Southeast Asia: The Case 
for a Southeast Asian Court of Human Rights.” This book advocates for a regional 
human rights court for Southeast Asia and illustrates the challenges and obstacles 
in the development of the idea of building a court. He also proposes the design of 
the court in the future if it is established by using the model of the European, Inter-
American, and African human rights system to be an example. However, from his 
contribution, one main point missing is how to really overcome such obstacles, 
and who can exactly be the actor to succeed in establishing a regional human 
rights court in ASEAN. 
  This research fills such missing points which have not been contributed 
further by any academic after Phan. Thus, the final commentary point of this 
research is to answer the central research question of this research: “How can 
ASEAN establish an effective human rights protection system especially a regional 
human rights court to deal with human rights violations?” 
  The way to build a regional human rights court in this region to which 
this research contributes is through cooperation of NHRIs, the AICHR, and 
CSOs which can motivate and pressure ASEAN member states later to comply 
with this idea. Obviously, it might be the case that violating governments are not 
inclined to support the establishment of a regional human rights court as they are 
understandably afraid that this could curb the extent of their liberty in executing 
national policies. This thesis proposes a dynamic to illustrate and support its final 
comments in the following chart.
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Figure 1: The influence required to establish a regional human rights court in ASEAN

  As can be seen from the chart, this research proposes that to establish a 
regional human rights court in ASEAN, ASEAN member states must be pressured. 
This can be achieved by the powerful collaboration between various actors. First, 
the AICHR, NHRIs, and CSOs can pressure ASEAN, both in their individual 
capacities and as a trifecta. Second, the AICHR, NHRIs, and CSOs can, both in 
their individual and collaborative capacities, request assistance and collaborate 
with external actors, such as other regional organizations and other international 
organizations to pressure ASEAN.
  With an end goal to pressuring ASEAN into establishing a regional human 
rights court, the various ways of collaborating include helping each other collect 
data, conduct research and draft a new human rights convention which lays out the 
blueprint for a human rights court. The role of CSOs is to be the key actors to work 
on the ground, and support NHRIs and the AICHR. NHRIs and the AICHR must 
in reciprocity accept CSOs status by setting up an agreement or official application 
for CSOs.
  The role of the AICHR is to face with member states in every step such 
as monthly meetings, or often influence and make member states believe in 
establishing a court. The AICHR as an intergovernmental organization is in the 
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position to directly face with ASEAN member states as a whole to propose a draft of 
convention to propose the plan of establishing a court to ASEAN member states and 
also pressure them to put this plan in the annual ASEAN Ministers Meeting agenda. 
The AICHR can pressure ASEAN member states to amend its ToR to be a legally 
binding document which is a precursor to the establishment of a court in the future. 
  The AICHR, NHRIs, and CSOs need to have a strategy to positively 
communicate with the external organizations whereby such organizations can also 
pressure ASEAN member states to agree with the idea of establishing a court. Such 
pressure can be in the form of economic and diplomatic sanctions. Assistance can 
be requested to international organizations such as the UN, and other regional 
organizations such as the EU, the Americas or even capable countries in the Asia-
Pacific region like Australia and Japan who can support and get involved in the 
process of establishing a court. The role of those external peers is to support the 
AICHR, NHRIs, and CSOs by providing researchers, knowledge, budget, and 
useful facilities by which they can brainstorm to set up the initial draft of new 
convention and be ready to assist upon requests of the AICHR, NHRIs, and CSOs. 
  To sum up, this thesis makes a final comment here that strengthening the 
human rights protection system in ASEAN is not a task achievable only by ASEAN 
member states. No one can have an intimate knowledge of the human rights 
situation in all of the countries of the world. In order to discharge their function 
meaningfully, member states therefore need outside support. The collaboration of 
CSOs, NHRIs, and the AICHR can be the main envisaged way to effectuate this 
idea. This research suggests the steps of strengthening human rights protection 
system in ASEAN ranging from (1) information sharing, (2) consultation, (3) 
pressure, (4) joint decision making.
  CSOs are important in the first step as they are crucial to information 
sharing as norm diffusion to spread the message that human rights in the region 
will be better protected with a new regional institution. Next, CSOs, NHRIs, and 
the AICHR will be involved in the consultation process whereby they can discuss 
all information and subsequently strategize how to make a step forward. Then, 
NHRIs, and the AICHR who work closely with the governments can put pressure 
to them. For the consultation and pressure steps, the international community like 
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the UN, EU, and OAS can step up more support by sharing their experiences. 
Finally, in the joint decision-making process, this step will be made by the 
ASEAN meetings in which the AICHR is the possible actor to join and discuss 
with governments. The AICHR can demonstrate the work and collaboration which 
occurred in the previous steps to ASEAN and urge its member states to accept 
the idea of strengthening human rights protection system which can pave the 
way to establishing a regional human rights court. All information, significance, 
possibility, advantages which the AICHR, NHRIs, and CSOs have worked 
together should shine here and the AICHR should present them and be a part of 
the decision-making process.
  Importantly, one of the main issues that all actors should always realize is 
how to finally make ASEAN governments agree among themselves to officially 
accept such pressure and put them on ASEAN’s development agenda. Thus, the 
question here is why governments must be willing to agree such norms and comply 
with them? 
  Governments may be persuaded to do so because of “the implicit threat 
that failure to comply will be accompanied by embarrassment.”1 Alternatively, 
all concerned actors can persuade governments that compliance to strengthening 
the human rights protection system will not let them lose their own national self-
interest. Accepting this idea will instead be beneficial to governments in terms of 
trade, security, and other forms of international cooperation. Finally, it must be 
maintained that providing for human rights protection is a requisite condition to 
the legitimacy of a government. To clarify, subjecting themselves to the proposed 
regional human rights protection system should not be done by governments just to 
appear legitimate, but from the realization that true legitimacy rests with so doing.

3. Directions for Future Research 

As reflected in this research, the findings in this thesis mark a critical juncture for 
both legal and political issues. A focus on the legal point concerning human rights 
protection is still the main feature in this research. The interdisciplinary conduct 

1 David Weissbrodt and Connie de la Vega, International Human Rights Law: An Introduction 
(Philadelphia: University of Pennsylvania Press, 2007), p. 8.

of this research at the crossroad of political science theory, international relations 
theory, and comparative studies of domestic politics based on the study of NHRIs 
remains relatively visible and thus offers good suggestions for further research in 
different directions. 
  First, it shall be recalled that the purpose of chapter two is to provide a 
comparative study on the legal mandates of the NHRI of the Philippines and 
Thailand and also on how their performances are impacted by both governments 
whose policies are not pro human rights. The outcomes of this chapter show the 
weakness of both NHRIs in dealing with human rights violations perpetrated by 
states leaders and government agencies of the two countries. Future researchers 
can therefore conduct a comparative study on the government’s impact on the 
performance of duties of other existing NHRIs of ASEAN member states to either 
challenge or support the findings of the present research. Another interesting 
future research concerns how NHRIs work with existing regional human rights 
institutions. For example, a new research question could be what kind of impact 
can the performance of European NHRIs make towards the protection of human 
rights with respect to the European Court of Human Rights. Finally, cooperation 
between NHRIs and CSOs in strengthening regional human rights institutions in 
other regions can also be studied in the future to ascertain the advantages and 
disadvantages of such kind of cooperation. 
  Second, as this thesis describes the development of the AICHR by applying 
the institutional theory to illustrate how such development was important for 
ASEAN at the time, future research should observe how ASEAN moves forward 
to develop a future regional human rights institutions, especially since 2019— 
the year this research ends its collection of data. The next step for this point is 
to observe the joint communiqués of the AMM and all ASEAN dialogues and 
statements on human rights. AICHR mobilization taking place after this research 
is also very important for future research to ascertain how the AICHR takes its 
subsequent steps to complete the idea of establishing a regional human rights court 
in ASEAN. The pressure and cooperation under which the AICHR performs in 
the future upon interaction with ASEAN member states and other external actors 
should be observed.
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  Third, the role of CSOs is the main topic this thesis highly encourage 
future studies be conducted on. In chapters four and five, this research showed two 
mobilization strategies of CSOs which is firstly to protect people’s rights from being 
violated and secondly to strengthen human rights institutions. Chapter four provides 
evidence on how CSOs help end human rights violations in the extrajudicial killing 
cases in the Philippines by applying the boomerang theory of Keck and Sikkink. 
From this chapter’s finding, it can be argued that CSOs work in the boomerang 
dynamic could help the government of the Philippines slow down the War on Drugs 
policy. Thus, this thesis suggests that future research should further study and apply 
this theory for other human rights violation cases which have occurred or will 
occur in other member states of ASEAN in the future such as the Rohingya crisis in 
Myanmar. This study will be a major supporting argument to guarantee that CSOs 
work is very important in helping to end human rights violations. 
  Fourth, chapter five contributes evidence on CSO mobilization in terms 
of strengthening existing human rights institutions like the AICHR to establish a 
regional human rights court. Thus, future research, on one hand, can be conducted 
to support this contribution by providing additional empirical analysis collected 
from future evidence. On the other hand, future research can be conducted to argue 
against this contribution by showing evidence that mobilizations of CSOs, both by 
themselves and in cooperation with the AICHR, are not effective to complete the 
idea of establishing a regional human rights court in ASEAN. Accordingly, future 
research can determine other ways to establish a regional human rights court.    
  Finally, future research could delve more deeply into the issue of what a 
regional human rights court in ASEAN should look like and how to best design 
a court. On this point, the model of the European, Inter-American, and African 
human rights systems should be an example in every detail to ascertain what are 
advantages and drawbacks of such systems. Another interesting research topic is 
how to achieve compliance of ASEAN member states in signing and ratifying a 
new regional human rights convention which will subject them to the jurisdiction 
of a regional human rights court. 

_______________________________________

 

Appendix 

 

Summary in English
The idea of this thesis started from the fact that human rights violations, such as 
the Rohingya crisis in Myanmar and the alleged massive extrajudicial killings 
of drug dealers in the Philippines since June 2016 in Rodrigo Duterte’s regime, 
have been occurring in the member states of the Association of Southeast Asian 
Nations (ASEAN) for a decade. But, the existing human rights instruments could 
not provide proper remedies against such abuses. The existing regional human 
rights institution—the ASEAN Intergovernmental Commission on Human Rights 
(AICHR) is not independent from member states’ powers and does not have 
protective mandates to deal with human rights violations. It is not even competent 
to receive complaints. Also, the ASEAN Human Rights Declaration (AHRD) does 
not include provisions on how human rights can be protected with a legally binding 
effect when they are violated, and how victims can be compensated after having 
suffered from human rights abuses. This led to the main focus of this research 
which aims to point out that ASEAN must develop its regional human rights 
protection system, have a legally binding convention, and in particular establish a 
regional human rights court.
 The outcome and findings in chapter 2 support the argument that 
ASEAN really needs a new effective regional human rights institution. The 
existing National Human Rights Institutions (NHRIs) in ASEAN member 
states are insufficient to protect human rights, especially if the perpetrators are 
governments or state leaders. The two NHRIs of the Philippines (the CHRP) 
and Thailand (the NHRCT) chosen as a case study show that they share the same 
core mandates to receive complaints of human rights violations, to investigate 
them, and to try to solve the cases through mediation, recommendation of 
remedial measures to the concerned parties, and through referral to legal 
channels. However, the impact of governments’ actions, which are not pro-
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human rights, have been an important hindrance to performances of both the 
CHRP and NHRCT.
 These impacts caused by state leaders and/or governments make both 
NHRIs unable to perform their mandates properly. This gives justification to the 
aim of this research of finding a way to establish a strong regional human rights 
protection institution because the NHRIs as domestic institutions cannot effectively 
deal with human rights violations caused by state leaders and/or governments. A 
regional human rights court is thus needed to be a judicial institution to legally 
deal with such perpetrators and provide proper compensation for people who have 
suffered from human rights violations caused by state actors. 
 Chapter 3 thereby provides the outcome by shifting the focus to the AICHR, 
a regional human rights institution. The chapter is particularly concerned with the 
conception of the AICHR and the reason why ASEAN established its regional 
human rights institution. It argues that regional human rights institutions are very 
important and highly needed as agents of a regional organization. It illustrates 
the step-by-step process of development of the AICHR which. The process was 
started by CSOs who, as a Working Group, helped to draft the legal framework 
for the AICHR and proposed such draft to ASEAN. This research points out that 
ASEAN needs to learn from the past as well which can be helpful for the future 
developments in establishing a regional human rights court.
 This thesis provides an application of the principal-agent theory to make 
a clear argument that when an integration of member states in the form of an 
organization—in this case ASEAN (as the principal) cannot deal with human 
rights issues, it needs a regional human rights organization—the AICHR to be 
an agent to handle all human rights issues. All of the endeavors pursued to create 
the AICHR attest to ASEAN’s willingness to have an agent focusing on human 
rights, otherwise they would not have tried to establish it. Furthermore, the agents 
like the AICHR still try to expand their protection roles overtime beyond a strict 
principle-agent relationship with the signatory states through the actions of its 
representatives, and it seems to be tacitly accepted by the member states. An 
example is the enactment of a legal instrument which obliges all member states to 
criminalize certain acts and establishes measures to protect victims of trafficking 

issues: the ASEAN Convention against Trafficking in Persons, Especially Women 
and Children (ACTIP) 2015, of which the AICHR was the key actor in the process 
of drafting. 
 Next, chapter 4 shifts the focus to show another important actor which 
can deal with human rights violations and pave the way for the establishment of 
a more effective human rights institution. This thesis supports that civil society 
organizations (CSOs) are indispensable for the effective functioning of human 
rights protection in ASEAN. The case study based on the human rights violations 
associated with the extrajudicial killing of drug dealers and users in President 
Duterte’s regime is used again to show evidence for supporting the chapter’s 
argument. The outcome here is that in application of the Boomerang Model of 
Keck and Sikkink, CSOs are the key actor of the dynamic of norm diffusions. 
They possess significant data, evidences and information of human rights abuses, 
and find allies to strengthen their networks. They then utilize the knowledge and 
allies they have at hand to request an end to human rights violations as well as to 
resort to other powerful international organizations to pressure violating states to 
bring an end to human rights violations.
 It is thus argued that CSOs’ work in the Boomerang Model is powerful. 
There have been many impacts to the Philippines after CSOs spread information 
and submitted their claims to the United the Nations Office on Drugs and Crime 
(UNODC) and the International Criminal Court (ICC). Firstly, Duterte ordered 
police to end all extrajudicial killings after a year of the campaign. Secondly, with 
respect to economic support and diplomatic ties, the USA, Europe, and some Asian 
countries had stopped funding the Philippines in many projects and the diplomatic 
relations between the Philippines and such countries reduced. Finally, the ICC 
prosecution declared open a preliminary examination on human rights cases in the 
Philippines. Although at present the Philippines has withdrawn its membership 
of the Rome Statute of the ICC, but the violations are still under examination, 
the withdrawal does not affect the ICC’s jurisdiction because the violations were 
committed during the time the Philippines was still a party.  
 Last but not least, with respect to chapter 5, the outcomes here testify that 
the mobilization of CSOs is imperative not only towards helping to end human 
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rights violations previously mentioned, but CSOs can also help strengthen and 
develop human rights institutions. They can work together with the AICHR to 
strengthen the human rights protection system, and finally to help establish a 
regional human rights court in ASEAN. In the cases of persecution of the Rohingya 
people in Myanmar and alleged extrajudicial killing of drug dealers and users in 
the Philippines, this research found that CSOs called for a strengthened AICHR to 
play a role on such cases. They reached out to the UN and pressured member states. 
CSOs often organize platforms which observe and collect grassroots information 
and call for the establishment of a regional human rights court. They provide 
financial support to victims of extrajudicial killing cases and work towards the 
relief of the Rohingya crisis. 
 Another finding of chapter 5 is that not only have CSOs been struggling to 
strengthen the human rights protection system in ASEAN, but the representatives 
of the AICHR have also started interacting and working with CSOs as well. 
Some representatives, such as those from Indonesia and Malaysia, have always 
demonstrated their desire to strengthen the human rights protection system and 
eventually establish a human rights court and constantly pursued many actions 
to help mitigate human rights violations in the Rohingya and extrajudicial killing 
cases. Some representatives, such as those from Malaysia, have strongly believed 
in the cause of and tried to make further progress on establishing a regional human 
rights court in this region. The final finding here is that some representatives even 
worked closely together with CSOs and launched statements which try to pressure 
violating states to stop such violation. Overtime, the AICHR’s representatives 
use CSOs to supplement their powers and help put pressure on member states’ 
governments since they are not able to do so directly because of their status which 
is not independent from the ASEAN member states.  
 Therefore, in light of the central research question: “How can ASEAN 
establish an effective human rights protection system especially a regional human 
rights court to deal with human rights violations?” the outcomes have led this 
thesis to proposes that to establish a regional human rights court in ASEAN, 
ASEAN member states must be pressured. This can be achieved by the powerful 
collaboration between the various actors studied in this thesis. First, the AICHR, 

NHRIs, and CSOs can pressure ASEAN, both in their individual capacities and 
as a trifecta. Second, the AICHR, NHRIs, and CSOs can, both in their individual 
and collaborative capacities, request assistance and collaborate with external 
actors, such as other regional organizations and other international organizations 
to pressure ASEAN.
 With an end goal to pressuring ASEAN into establishing a regional human 
rights court, the various ways of collaborating include helping each other collect 
data, conduct research and draft a new human rights convention which lays out the 
blueprint for a human rights court. The role of CSOs is to be the key actors to work 
on the ground, and support NHRIs and the AICHR. NHRIs and the AICHR must 
in reciprocity accept CSOs status by setting up an agreement or official application 
for CSOs. 
 The role of the AICHR is to face with member states in every step such 
as monthly meetings, or often influence and make member states believe in 
establishing a court. The AICHR as an intergovernmental organization is in the 
position to directly face with ASEAN member states as a whole to propose a 
draft of convention to propose the plan of establishing a court to ASEAN member 
states and also pressure them to put this plan in the annual ASEAN Ministers 
Meeting agenda. The AICHR can pressure ASEAN member states to amend its 
ToR to be a legally binding document which is a precursor to the establishment of 
a court in the future. 
 The AICHR, NHRIs, and CSOs need to have a strategy to positively 
communicate with the external organizations whereby such organizations can also 
pressure ASEAN member states to agree with the idea of establishing a court. Such 
pressure can be in the form of economic and diplomatic sanctions. Assistance can 
be requested to international organizations such as the UN, and other regional 
organizations such as the EU, the Americas or even capable countries in the Asia-
Pacific region like Australia and Japan who can support and get involved in the 
process of establishing a court. The role of those external peers is to support the 
AICHR, NHRIs, and CSOs by providing researchers, knowledge, budget, and 
useful facilities by which they can brainstorm to set up the initial draft of new 
convention and be ready to assist upon requests of the AICHR, NHRIs, and CSOs. 
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 In sum, this research suggests the steps of strengthening human 
rights protection system in ASEAN ranging from (1) information sharing, (2) 
consultation, (3) pressure, and (4) joint decision making. CSOs are important in 
the first step as they are crucial to information sharing as norm diffusion to spread 
the message that human rights in the region will be better protected with a new 
regional institution. Next, CSOs, NHRIs, and the AICHR will be involved in the 
consultation process whereby they can discuss all information and subsequently 
strategize further steps to be taken. 
 Then, NHRIs, and the AICHR who work closely with the governments 
can put pressure to them. For the consultation and pressure steps, the international 
community like the UN, EU, and OAS can step up more support by sharing their 
experiences. Finally, in the joint decision-making process, this step will be made by 
the ASEAN meetings in which the AICHR is the possible actor to join and discuss 
with governments. The AICHR can demonstrate the work and collaboration which 
occurred in the previous steps to ASEAN and urge its member states to accept the 
idea of strengthening human rights protection system which can pave the way 
to establishing a regional human rights court. It is through this cooperation of 
NHRIs, the AICHR, and CSOs that ASEAN member states can be steered towards 
a path of a strengthened and effective human rights protection system.

_______________________________________

Samenvatting

Het idee voor deze dissertatie kwam voort uit het gegeven dat al meer dan 10 
jaar  mensenrechten geschonden worden in lidstaten van de Association of 
Southeast Asian Nations (ASEAN), zoals de Rohingya crisis in Myanmar en 
buitengerechtelijke moorden van criminelen in de Filipijnen onder Rodrigo 
Duterte’s regime sinds 2016. De bestaande instrumenten ter bescherming van de 
mensenrechten hebben zulke gebeurtenissen niet kunnen stoppen. Het regionale 
instituut voor mensenrechten - de ASEAN Intergovernmental Commission on 
Human Rights (AICHR) is niet onafhankelijk van de macht van deelstaten en 
heeft geen beschermend mandaat om de overtredingen te bestrijden. Het is zelfs 
niet in staat om klachten te ontvangen. Tevens bevat de ASEAN Human Rights 
Declaration (AHRD) geen wettelijke bepalingen hoe mensenrechten juridisch 
kunnen worden beschermd in het geval van schendingen, en hoe slachtoffers van 
schendingen kunnen worden gecompenseerd. Dit heeft geleid tot het belangrijkste 
aandachtspunt van dit onderzoek, namelijk het onder de aandacht brengen dat 
de ASEAN een regionaal systeem dient te ontwikkelen ter bescherming van de 
mensenrechten, een juridisch bindend verdrag dient te ondertekenen, en in het 
bijzonder een regionaal hof voor de rechten van de mens dient te stichten.

De uitkomst en bevindingen van het tweede hoofdstuk ondersteunen het argument 
dat de ASEAN dringend een effectief regionaal instituut nodig heeft ten behoeve 
van de rechten van de mens. De bestaande National Human Rights Institutions 
(NHRI’s) in de ASEAN lidstaten zijn ontoereikend om de mensenrechten te 
beschermen, met name wanneer die geschonden worden door overheden of 
staatshoofden. Twee NHRI’s, die van de Filipijnen (de CHRP) en die van 
Thailand (de NHRCT), zijn gekozen voor een case study om aan te tonen dat 
ze het zelfde kernmandaat delen om klachten over mensenrechtenschendingen 
te ontvangen, te onderzoeken en op te lossen middels bemiddeling, middels het 
aanraden van corrigerende maatregelen aan de betrokken partijen, en middels 
het doorverwijzen naar juriste bijstand. De impact van nationale maatregelen die 
vaak niet pro-mensenrechten zijn, vormen een belangrijke belemmering van het 
optreden van zowel de CHRP als de NHRCT. Door de impact van staatshoofden 
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en/of overheden zijn beide NHRI’s niet in staat om hun mandaat ongehinderd uit 
te voeren. Hierdoor is het doel van dit onderzoek gegrond om een manier te vinden 
om een sterk regionaal instituut te vestigen ter bescherming van de rechten van de 
mens, aangezien de NHRI’s, als binnenlands instituut, niet effectief schendingen 
van mensenrechten door hun staatshoofd/overheid kunnen bestrijden. Een 
regionaal hof is om die reden noodzakelijk als gerechtelijke instantie om daders te 
vervolgen en om compensatie toe te kennen aan slachtoffers die geleden hebben 
onder schendingen  van mensenrechten door overheden.

Hoofdstuk 3 levert een oplossing door de aandacht te richten op de AICHR, 
een regionaal mensenrechteninstituut. Dit hoofdstuk gaat hoofdzakelijk 
over de oprichting van de AICHR en de reden waarom de ASEAN een 
regionaal mensenrechteninstituut heeft opgericht. Het betoogt dat regionale 
mensenrechteninstituten van groot belang zijn en noodzakelijk zijn als agenten van 
regionale organisaties. Het ontwikkelingsproces van de AICHR, geïnitieerd door 
CSO’s die, als werkgroep, het voorstel voor het juridische kader van de AICHR 
hebben helpen opstellen en hebben voorgesteld aan de ASEAN, wordt stap voor 
stap beschreven. Het onderzoek toont aan dat de ASEAN lering kan trekken uit het 
verleden voor toekomstige ontwikkelingen om een regionaal hof voor de rechten 
van de mens te kunnen vestigen.

Deze dissertatie levert een toepassing van de principaal-agent theorie om te 
beargumenteren dat wanneer lidstaten in de vorm van een organisatie - in dit geval 
de ASEAN (als de principaal) - niet in staat zijn mensenrechten problematiek te 
behandelen, een regionale mensenrechtenorganisatie nodig is - de AICHR als agent 
- om deze problematiek wel te kunnen behandelen. Alle inspanningen om de AICHR 
op te richten getuigen van de bereidheid van de ASEAN om een agent te hebben op 
het gebied van mensenrechten, anders zou deze immers niet zijn opgericht. Voorts 
trachten agenten als de AICHR hun beschermende rol uit te breiden om voorbij 
te gaan aan de strikte principaal-agent relatie met de ondertekenende lidstaten - 
hetgeen stilzwijgend wordt geaccepteerd door de lidstaten. Een voorbeeld is de 
bekrachtiging van een juridisch instrument dat alle lidstaten verplicht om bepaalde 
handelingen strafbaar te stellen en maatregelen vast te stellen ter bescherming 
van slachtoffers van mensenhandel, namelijk de ASEAN Convention against 

Trafficking in Persons, Especially Women and Children (ACTIP) 2015, waarbij 
de AICHR een sleutelrol speelde in het opstellen van voorstel.

In hoofdstuk 4 verschuift de aandacht naar een andere belangrijke actor die een rol 
kan spelen bij het behandelen van schendingen van mensenrechten en die de weg 
vrij kan maken voor de oprichting van een effectiever mensenrechteninstituut. 
Deze dissertatie onderschrijft de gedachte dat Civil Society Organisations 
(CSO’s) onmisbaar zijn voor het effectief laten functioneren van de 
mensenrechtenbescherming in de ASEAN. De case study om deze stelling te 
beargumenteren is gebaseerd op de schendingen van mensenrechten geassocieerd 
met de buitengerechtelijke moorden van drug dealers en gebruikers onder 
het regime van President Duterte. De uitkomst is dat, in de toepassing van het 
Boomerang Model van Keck en Sikkink, de CSO’s een sleutelrol spelen in de 
verspreiding van regels. Ze beschikken over noemenswaardige data, bewijs van 
en informatie over schendingen van mensenrechten, en vinden bondgenoten ter 
versterking van hun netwerk. Vervolgens gebruiken ze hun kennis en bondgenoten 
om te vragen om de schendingen van mensenrechten te staken en om zich te richten 
tot machtige internationale organisaties om druk uit te oefenen op overtredende 
staten. Zodoende wordt beargumenteerd dat het werk van CSO’s in het Boomerang 
Model zeer krachtig is. Er is op diverse manieren impact geweest op de Filipijnen 
nadat CSO’s informatie hebben verspreid en claims hebben ingediend bij de United 
Nations Office on Drugs and Crime (UNODC) en het International Criminal 
Court (ICC). Ten eerste heeft Duterte, een jaar nadat de campagne begon, de 
politie opgedragen een eind te maken aan alle buitengerechtelijke executies. Ten 
tweede, met betrekking tot economische steun en diplomatieke banden hebben 
de Verenigde Staten, Europa en enkele Aziatische landen hun economische steun 
aan de Filipijnen voor diverse projecten stopgezet en de diplomatieke relaties 
danig gereduceerd. Als laatste heeft de aanklager van het ICC een voorbereidend 
onderzoek geopend naar de mensenrechten situatie op de Filipijnen. Hoewel 
vandaag de dag de Filipijnen hun lidmaatschap van het Statuut van Rome van de 
ICC hebben ingetrokken is het onderzoek naar de schendingen nog gaande. Het 
intrekken heeft namelijk geen invloed op de bevoegdheid van het ICC aangezien 
de schendingen plaats vonden in de periode dat de Filipijnen nog lid waren.
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Tot slot tonen de bevindingen in hoofdstuk 5 aan dat het mobiliseren van CSO’s 
niet alleen noodzakelijk is om the helpen om de schendingen van mensenrechten 
een halt toe te roepen, de CSO’s helpen tevens mensenrechtenorganisaties te 
ontwikkelen en te versterken. Ze kunnen samenwerken met het AICHR om het 
beschermingssysteem van mensenrechten te versterken, en kunnen bijdragen bij 
de vestiging van een regionaal hof ten behoeve van de rechten van de mens in de 
ASEAN. Zowel in het geval van de vervolging van de Rohingya in Myanmar als 
in het geval van de vermeende buitengerechtelijke vervolging van drug dealers en 
gebruikers in de Filipijnen toont dit onderzoek aan dat CSO’s hebben opgeroepen 
voor een versterkte rol van de AICHR. Ze hebben de zaken bij de UN onder de 
aandacht gebracht en hebben druk uitgeoefend op de lidstaten. Vaak organiseren 
CSO’s platforms ter observatie en om informatie in te winnen, maar ook om de 
de noodzaak van een regionaal hof te benadrukken. Ze leveren financiële steun 
aan de nabestaanden van buitengerechtelijke executies en leveren actief hulp ten 
behoeve van de Rohingya crisis.

Een andere bevinding van hoofdstuk 5 is dat niet alleen CSO’s moeite hebben 
om het systeem ter bescherming van de rechten van de mens van de ESEAN 
te verstevigen, de afgevaardigden van de AICHR zijn ook met CSO’s gaan 
samenwerken. Sommige afgevaardigden, zoals die van Indonesië en Maleisië, 
hebben altijd hun wens kenbaar gemaakt om het beschermingssysteem te helpen 
verstevigen en om uiteindelijk een hof te helpen vestigen. Tevens hebben ze 
continu diverse acties ondernomen om de mensenrechtenschendingen te helpen 
verminderen, zowel in de Royingha crisis als in de eerder genoemde situatie op de 
Filipijnen. Sommige afgevaardigden, zoals die van Maleisië, geloven sterk in het 
doel van een regionaal hof voor de rechten van de mens en dragen waar mogelijk 
bij aan de vestiging daarvan in de regio. De laatste bevinding is dat sommige 
afgevaardigden zelfs nauw samenwerkten met CSO’s en duidelijke stellingen 
hebben verkondigd aan overtredende lidstaten om de schendingen een halt toe te 
roepen. De afgevaardigden van de AICHR gebruiken de CSO’s om hun macht uit 
te breiden en om druk uit te oefenen op overheden van lidstaten, aangezien ze daar 
geen directe mogelijkheid toe hebben omdat hun status niet onafhankelijk is van 
ASEAN lidstaten.

Om die reden, gezien de centrale vraag van dit onderzoek: “Hoe kan de ASEAN 
een effectief systeem ter bescherming van de mensenrechten vestigen, met name 
een regionaal hof voor de rechten van de mens om schendingen van mensenrechten 
te behandelen?” heeft de uitkomst van deze dissertatie geleid dat lidstaten van 
de ASEAN onder druk moeten worden gezet om een regionaal hof voor de 
rechten van de mens op te richten. Dit kan worden bereikt middels een krachtige 
samenwerking tussen diverse actoren die in dit onderzoek aan bod zijn gekomen. 
Ten eerste kunnen de AICHR, NHRI’s en CSO’s, zowel individueel als collectief, 
druk uitoefenen op de ASEAN. Ten tweede kunnen de AICHR, NHRI’s en CSO’s, 
eveneens zowel individueel als collectief, assistentie vragen van externe actoren 
zoals andere regionale en internationale organisaties om druk te zetten op de 
ASEAN. Met als einddoel de druk op de ASEAN op te voeren om een regionaal 
hof voor de rechten van de mens op te richten zijn er diverse manieren om samen 
te werken, zoals data verzameling, onderzoek en het opstellen van een nieuw 
verdrag dat als blauwdruk kan dienen voor een hof voor de rechten van de mens. 
De sleutelrol van de CSO’s is om een vinger aan de pols te houden en de NHRI’s en 
de AICHR te steunen waar mogelijk. Dat betekent ook de NHRI’s en de AICHR in 
ruil de status van de CSO’s erkennen door een officiële overeenkomst op te zetten 
ter acceptatie van de CSO’s en hun werkzaamheden.

De rol van de AICHR is om de lidstaten in maandelijkse bijeenkomsten stap voor 
stap mee te nemen richting de oprichting van een regionaal hof en om invloed uit 
te oefenen om lidstaten van het belang van een regionaal hof te overtuigen. De 
AICHR, als intergouvernementele organisatie, is in staat om alle lidstaten van de 
ASEAN direct te confronteren om een ontwerp voor te stellen om een regionaal 
hof op te richten, en om dit voorstel op te laten nemen in agenda van de jaarlijkse 
ASEAN Ministers Meeting. De AICHR kan druk uitoefenen op lidstaten van de 
ASEAN om de ToR aan te laten passen naar een wettelijk vastgelegd document 
dat als voorbereiding kan dienen voor de oprichting van een regionaal  hof voor de 
rechten van de mens in de toekomst.

De AICHR, NHRI’s en CSO’s moeten een strategie hebben om constructief te 
communiceren met externe organisaties die eveneens druk kunnen uitoefenen 
op lidstaten van de ASEAN om ze te overtuigen van het idee om een regionaal 
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hof te vestigen. Deze druk kan bestaan uit economische of diplomatieke sancties. 
Assistentie kan worden aangevraagd bij internationale organisaties zoals de UN 
en andere organisaties als de EU, de America’s of landen in de Asia-Pacific regio, 
zoals Japan en Australie, die in staat zijn te ondersteunen of betrokken te raken 
in het proces om een regionaal hof te vestigen. De rol van externe actoren is om 
de AICHR, de NHRI’s en CSO’s te steunen door onderzoek, kennis, budget en 
faciliteiten ter beschikking te stellen. Dit kan vervolgens gebruikt worden om te 
brainstormen om een eerste versie van een verdrag op te stellen. Tevens kunnen 
externe actoren de AICHR, de NHRI’s en CSO’s assisteren wanneer daar om 
gevraagd wordt.

Samenvattend stelt dit onderzoek een versterking van het beschermingssysteem 
van de rechten van de mens van de ASEAN voor in 4 stappen, (1) het delen van 
informatie, (2) consultatie, (3) druk, en (4) gedeelde besluitvorming. CSO’s zijn 
belangrijk in de eerste stap vanwege hun cruciale rol voor het delen van informatie 
en het verspreiden van het idee dat de bescherming van mensenrechten in de 
regio gebaat is bij een nieuw regionaal instituut. Vervolgens zijn de CSO’s, de 
NHRI’s en de AICHR betrokken bij het consultatieproces waarbij informatie 
en discussie bijdragen aan het bepalen van een strategie voor vervolgstappen. 
Daarna kunnen de NHRI’s en AICHR druk uitoefenen op overheden waarmee ze 
samenwerken. Voor consult en het uitoefenen van druk kunnen ook internationale 
organisaties, zoals de UN, de EU en de OAS kennis en ervaring bijdragen en steun 
leveren. Tot slot, in een proces met gedeelde besluitvorming zal deze vierde stap 
plaatsvinden gedurende de ASEAN bijeenkomsten waarbij de AICHR mogelijke 
kan aansluiten en met overheden kan discussiëren. De AICHR kan de resultaten 
en de samenwerking tonen van de drie voorgaande stappen aan de ASEAN en 
aandringen bij de lidstaten om het idee voor een versterkt beschermingssysteem van 
de mensenrechten te accepteren, hetgeen de weg kan vrijmaken voor het oprichten 
van een regionaal hof voor de rechten van de mens. Het is door de samenwerking 
tussen de NHRI’s, de AICHR en de CSO’s mogelijk dat lidstaten van de ASEAN 
gestuurd worden richting een versterkt en effectief beschermingssysteem ten 
behoeve van de rechten van de mens.
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