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Chapter 1 
Introduction 

 
 
 

 The starting point of this study 1.1

With the majority of the Vietnamese population having always resided in rural areas, 

agriculture, and particularly farming by individual growers,1 has been a central theme of 

socio-economic development policies in the Socialist Republic of Viet Nam (hereinafter 

referred to as Vietnam) ever since its independence from France in 1945. In an attempt to 

establish equality in terms of land distribution and land-use efficiency appropriate to its 

socialist ideology, the government gradually abolished private ownership of land, and all land 

in Vietnam was nationalized under the 1980 Constitution. The current Constitution, which is 

similar to the 1980 Constitution, essentially states that all the land in Vietnam is publicly 

owned and managed by the state. Private individuals, corporations, and other organizations 

are allowed to enjoy certain rights to land under the law; these are referred to collectively as 

land-use rights and are granted in respect of all categories of land, including agricultural land. 

Since the establishment of the public ownership regime, the introduction of the land-use 

right system is regarded as a milestone in the development of Vietnam’s land tenure 

institution. The land-use right system was the product of an agrarian reform initiated under 

the umbrella of an economic reform, commonly known as Đổi mới (Renovation) in 

Vietnamese. Confronted with an economic crisis and the threat of famine, Vietnam started an 

economic reform in 1986 which gave way to a market economy. The economic reform 

marked the transition from a centrally planned to a market economy.2 The first move of the 

reform was initiated in the agricultural sector, abolishing the socialist collective farming, re-

introducing family farming, and liberalizing the agricultural market. The successful agrarian 

reform, which resulted in a remarkable rise in agricultural outputs and the saving of Vietnam 

from the threat of a severe famine, certainly paved the way for the reform of the other 

industries.  

                                                 
1 ‘Individual growers’ refers here to agricultural activity undertaken by individuals or individual 

households. All references to ‘farmers’ in this book are to this type of grower. 

2 In this study, the meaning of the term transition economies is twofold: (i) the transformation of the 

centrally planned economy to a market-oriented economy in the socialist countries like China and 

Vietnam; (ii) the transformation of an agrarian country to an industrial country in developing nations. 
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After nearly three decades of the Đổi mới, Vietnam has developed into a fast growing 

economy that is becoming integrated into the global economic system. As of 2010, Vietnam 

has a middle-income status, with an expectation of achieving industrialized status by 2020. 

Although in this state of economic development agriculture is only expected to contribute 

directly to 15 percent of gross domestic product (GDP), with industry accounting for the 

remaining 85 percent, the agricultural sector will continue to play an important role in the 

economy and society, contributing raw material for the various industries and to the food 

supply.3 In these changing circumstances, Vietnamese agriculture must become more 

efficient and sustainable in order to meet the demand for agricultural products and to 

maintain land productivity, with a simultaneous reduction in labour and land.4 The 

agricultural sector, however, is facing difficulties such as the increasing scarcity of arable 

land, the degradation and fragmentation of farmland, the impact of climate change, low 

labour productivity, and price distortions, which will be elaborated on in Chapter 4. The 

further development of agriculture is therefore considerably dependent on land-related 

investment to overcome many of these challenges.  

Despite the importance of investment to the agricultural development, there is a limit to 

that investment. The public expenditure for agriculture has been reduced in recent years.5 The 

Vietnamese government persistently calls for an increase in public spending in agriculture, 

but this seems less feasible given the limited financial capacity of the state budget. The public 

debt has been increasing in recent years and it accounts for more than 55 percent of GDP.6 In 

its research report released in 2013, the Economic Committee of the National Assembly of 

Vietnam7 voiced serious concerns about the rapid rise of the public debt and the management 

thereof.8 In fact, the government plans to cut the public expenditure in coming years. In 

                                                 
3 Hoang Ngoc Hoa, Nông nghiệp, nông dân, nông thôn trong quá trình đẩy mạnh công nghiệp hóa, 

hiện đại hóa ở nước ta (Agriculture, peasants and countryside in the accelerated industrialization and 

modernization in Vietnam) (National Political Publishing House 2008). 

4 Dang Kim Son, Nông nghiệp, nông dân, nông thôn Việt Nam: Hôm nay và mai sau (Agriculture, 

peasants and countryside in Vietnam: Present and Future) (National Political Publishing House 2008) 32. 

5 See section 4.2.2. 

6 Pham The Anh. 'Public Debt of Vietnam: Risk and Challenges' (December 2011) 13(3) Journal of 

Economics and Development 6.  

7 The National Assembly of Vietnam (hereinafter referred to as NA) is the supreme legislature in 

Vietnam. It is a unicameral parliament. The members of the NA are elected every five years by universal 

suffrage. 

8 Pham The Anh and others, Nợ công và tính bền vững ở Việt Nam: quá khứ, hiện tại và tương lai 

(Public debt and sustainability in Vietnam: the past, present and future) (Research report under the 
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addition to the limited expansion of the state expenditure, the investment by the private sector 

is limited due to a low return from agriculture compared to industry and service in the 

changing socio-economic conditions. This requires further agrarian reform to attract private 

investment to help the agricultural sector to meet the developmental target. 

At present, the Vietnamese government is considering further land tenure reform, among 

other measures, to attract private investment in agriculture. The Communist Party of Vietnam 

(hereinafter referred to as the CPV) has been expressing its concern about the problems of 

land management and the land law in several party congresses.9 In fact, during its last three 

congresses X, XI, and XII, the CPV has continually called for an amendment to the land law 

to improve land use efficiency and sustainability and to safeguard the rights of land users to 

encourage long-term investment in land. In March 2003, the CPV issued a resolution 

demanding and guiding a further land law revision. The guiding resolution directed the 

drafting of the existing land law, which was adopted in 2003. Furthermore, upon its latest 

reconsideration of the guiding resolution, as stated in the resolution issued on 31 December 

2012, the Central Committee of the CPV has admitted that there are inefficiencies in land 

administration causing high incidences of land-related corruption and increasing land use 

inefficiency. The CPV therefore insists on continually amending the land law. 

In response to the CPV’s demand, the Government10 has drafted a revision to the land 

law.11 It has also published the draft for public consultation. Among other discussions, there 

is a debate on the appropriateness of the existing public property regime over land, which 

focuses predominantly on two key schools of thought. The first argues that the ineffective use 

of land and the weaknesses of the land administration is attributable to the established public 

ownership, and requests a re-introduction of private ownership. The proponents of this school 

of thought suggest that the arrangement of land property regimes should depend on the actual 

                                                                                                                                                        
research project by the Economic Committee of the National Assembly of Vietnam and United Nation 

Development Programme, Tri Thuc Publishing House 2013). 

9 The CPV plays an important role in introducing laws in Vietnam. In general, it makes a generic policy 

by issuing its resolution, and then the government translates the policy into law through the legislation 

process. In the process, the Government (the executive branch of government) proposes a Bill and 

introduces it to the NA (the legislative branch).   

10 The Government here refers to the executive branch of government. 

11 For detailed information on the draft revision, see Andrew Wells-Dang. 'Promoting Land Rights in 

Vietnam: A Multi-sector Advocacy Coalition Approach' (The Annual World Bank Conference on Land 

and Poverty Washington D.C. 8-11 April 2013) <http://www.conftool.com/landandpoverty2013/index.php 

?page=browseSessions&presentations=show&search=Wells-Dang> accessed 15 May 2013.   
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socio-economic situation in Vietnam.12 Since the conditions required for a socialist economy 

such as individual self-responsibility have yet to be established or developed to an expected 

extent in contemporary Vietnam, it is necessary to recognize the existence of pluralism in 

land ownership regimes in order to enhance an efficient use of natural resources and labour 

productivity.13 In contrast, the second school of thought upholds the public ownership of land 

as the foundation of equality and the socialist regime, which Vietnam struggled for during its 

revolutions, and continues to pursue.14 Initiated with the view that the Government is 

preparing a proposal for a revision to the existing land law, the debates are expected to shed 

some light on the established property rights institution. 

The emergence of the debates also reflects a strong demand for further reform of the land 

tenure law to meet the development goals under the new socio-economic context. A re-

introduction of the private ownership regime, however, seems politically and practically 

infeasible. Despite the potential of the private property regime to generate investment 

incentives, the re-introduction of the private ownership of land in contemporary Vietnam 

should be considered in the light of at least three precautions, in addition to the 

aforementioned political controversy. The first precaution is a concern about the cost and 

time-consuming procedure to revise all established land records and registration certificates 

in populated Vietnam. This is especially acute given that Vietnam has recently made great 

progress in issuance of land use certificates nationwide. Second and more importantly, the re-

introduction of private ownership will be challenged by land restitution, which is experienced 

by the ex-socialist Eastern European countries.15 The re-recognition of individual private 

property rights in land may fuel the rise of land disputes among the current land users and the 

ex-landowners. After the ending of the defensive war in 1975, Vietnam’s government 

nationalized the privately owned land, and the ex-landowners had to accept this. The 

justification of the land nationalization may be that the land then no longer belongs to any 

                                                 
12 Nguyen Minh Doan. 'Chế độ sở hữu ở Việt Nam (The ownership of land regime in Vietnam)' 

(February 2011) 187+188 Legis <http://www.nclp.org.vn/nghien-cuu-lap-phap/187-188-thang-1-2-2011/ 

copy_of_nha-nuoc-va-phap-luat/che-111o-so-huu-o-viet-nam> accessed 11 July 2011. 

13 ibid. 

14 See, for example, Vo Van Phuc. 'Sở hữu toàn dân về đất đai: Tất yếu lịch sử trong điều kiện nước ta 

hiện nay (People’s ownership of land is historically evident under the current situation of Vietnam)' (May 

2013) (847) Communist Review <http://www.tapchicongsan.org.vn/Home/du-thao-sua-doi-nam-1992/201 

3/20654/So-huu-toan-dan-ve-dat-dai-Tat-yeu-lich-su-trong.aspx> accessed 14 May 2013.  

15 See Iván Szelényi, Privatizing the Land: Rural Political Economy in Post-communist Societies 

(Taylor & Francis Routledge 1998); Stephen K. Wegren (ed), Land reform in the former Soviet Union and 

Eastern Europe (Routledge 1998). 
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private entities, but it is owned publicly. If the land were owned privately, however, it could 

be hard to reach such a compromise. Moreover, it could be in violation of the rule of law to 

ignore the matter of land restitution once the private ownership returns. Even though the 

State, as the representative of the entire society to control the order of the society, has 

ultimate public authority to make decisions on arranging property regimes, the power of the 

State should have a limit on the justification of the public interest. The third precaution, 

which will be analysed in detail in Chapter 4, is that under the existing Vietnamese legal 

system, the land-use rights share many similarities with private property rights. Under these 

circumstances, the re-introduction of private ownership institution per se could hardly be 

creditable to protect farmers’ land rights if land administration and land governance remain 

unchanged, while it would cost society unnecessarily and hamper social stability.      

 Research questions 1.2

Given the controversy of the land ownership regime and the practical situation of the land 

tenure in Vietnam as set out above, the government has finally determined to retain the public 

ownership regime. In this regard, the government takes a practical approach when revisiting 

the land law in an attempt to provide more safeguards for farmers’ land-use rights to boost 

the agricultural investment and growth as well as improve their livelihoods. The approach is 

in line with the literature on the relationship between land tenure security and agricultural 

performance in developing countries. Research shows that tenure security induces land-

related investment and consequently improves land productivity and agricultural output.16 

Accordingly, I propose a study on the security of farmers’ land rights under the changing 

socio-economic circumstances of Vietnam to re-examine the strengths and weaknesses of the 

existing land law concerning farmers’ land tenure security. 

This study is conducted in a comparative perspective, and employs a comparative 

approach to gain insights into the Vietnamese situation of the security of farmers’ land 

tenure. By using a comparative methodology, I additionally seek to confirm the relevance of 

the direction that Vietnam’s government is taking to improve farmers’ investment incentives 

by enlarging tenure security without changing the form of the ownership regime.  

Since ideologies, among other factors such as culture and economic conditions, strongly 

influence land tenure arrangements, research into tenure security should not underestimate 

such influence. In seeking a comparable land tenure system, I selected China as a counterpart 

for my comparison for at least two reasons. First, Vietnam and China share similarities in the 

socialist ideology of land ownership as well as the historical development of farmland tenure, 

which is described in detail in later chapters. Second, the land ownership debate in Vietnam 

                                                 
16 See section 2.3.1. 
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has its parallel in China. There has been a long established discussion among leaders, 

legislators and scholars on rural land tenure arrangements since China initiated an economic 

reform in the late 1970s.17 The debate has focused on the contradiction of privatization of 

farmland to the socialist public ownership regime, which is regarded as the fundamental 

matter of the political ideology enshrined in the Chinese Constitution. As a result of the 

conflicting controversy of land ownership and subsequent demand for improving farmers’ 

investment incentives in farmland, China selected an alternative mechanism to deal with 

insecurity of farmland rights. They achieved this by creating a land-use right system while 

the collective ownership of farmland remained intact. Recently, and particularly at a time 

China was drafting a law on property rights which was finally passed in 2007, the property 

rights debate has re-emerged. The drafting heated the controversy of the rural land ownership 

arrangement, which will be elaborated on in Chapter 5. Although eventually the socialist 

public ownership regime once again outweighed the significance of private property rights in 

land, the enactment of the Chinese Property Law reiterates the significance of strengthening 

farmers’ land-use rights in rural China. In this regard, both countries are taking the same 

approach to deal with the insecurity of farmers’ land rights. As is set out above, the case of 

China’s land tenure security is particularly relevant to the research target. 

In view of the above-mentioned setting of property ownership in Vietnam and the focus of 

the study on the security of farmers’ rights to agricultural land, the research aims to answer 

the following five questions:  

1. What is the role of land tenure security in agricultural growth and poverty reduction 

in transition economies? 

2. What measurements can be used to assess the security of a given land tenure?   

3. How has agricultural land tenure security evolved in Vietnam and China? 

4. What are the strengths and weaknesses of the existing legislation concerning tenure 

security in Vietnam and China? 

5. What lessons should the two countries share to improve the security of farmers’ land 

tenure? 

 Limitations 1.3

The subject matter of the study is the legislation shaping the security or insecurity of 

agricultural land tenure. Tenure security is defined by not only the law, but also non-legal 

                                                 
17 Pitman B. Potter, 'Public regulation of private relations: Changing conditions of property regulation 

in China' in Guanghua Yu (ed), The development of the Chinese legal system: changes and challenges 

(Routledge 2011). 
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factors such as culture, history, local practices, and market forces. Given the rising 

importance of the law in regulating society in transition economies like Vietnam and China, 

however, it is significantly relevant to start the examination of land tenure by reviewing the 

law concerned. In fact, both countries recognize land law as the primary and formal source 

defining land tenure, especially in the case of Vietnam, where the law on agricultural land has 

been developed considerably since its economic reform. Consequently, it is necessary to 

evaluate the law on land tenure when assessing the security of land tenure in the two 

countries. The non-legal factors, including market forces such as credit, labour and land 

markets are beyond the focus of the study, although I touch upon them where relevant to 

provide a broader view of the subject under discussion.  

In addition, and as stated previously, the subject matter of this study is tenure security; the 

discussion on the theory of land ownership and the appropriateness of choice of the existing 

ownership regime in Vietnam is beyond the scope of the study for three main reasons. Firstly, 

Vietnamese scholars have studied this topic extensively.18 Secondly, Vietnam’s government 

has decided to retain its public ownership of land due to the controversies, which are 

discussed above in section 1.2. As a result, it is highly unlikely for private ownership to be 

reintroduced in the near future in Vietnam. Thirdly, the actual demand for the amendment of 

the land law is to improve farmers’ long-term investment incentive, which is closely related 

to tenure security. Moreover, the ultimate objective of a land tenure arrangement is to 

enhance the security of land tenure to facilitate land use efficiency and sustainability; the 

private ownership regime is also a form of land tenure arrangement, which could not be far 

from such an objective. 

The study assesses the security of land tenure based mainly on the three measurements of 

land tenure security (breadth, duration and assurance) proposed primarily by Place et al., 

which will be analysed and discussed in detail in Chapter 3.19 Since land tenure security is the 

subject-matter of the study, it is worth noting that the term security should not be equated 

with the meaning of safety, certainty or assurance. Assurance is considered one element of 

tenure security; therefore, the land tenure security in this study refers to the confidence of 

                                                 
18 See, for example, Pham Van Vo, 'Chế độ pháp lý về sở hữu đối với đất đai hiện nay ở Việt Nam (The 

land ownership regime in Vietnam)' (PhD edn Ho Chi Minh City University of Law 2009).  

19 World Bank and Land Tenure Center conducted case studies on land tenure security in Sub-Sahara 

Africa and presented their findings at a conference in Nairobi in June 1990. After the conference, a book 

titled Searching for land tenure security in Africa was published by Kendall/Hunt Publishing Company in 

1994. In this book, Frank Place, Michael and Peter Hazell introduced the research methodology of these 

case studies and proposed the definition and measurements of tenure security for the assessment of tenure 

security in the case studies. 
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land rights holders in the certainty of their enjoyment of the return to their land investment 

from illegal claims of others. Such confidence is affected by all of the three elements: the 

breadth, duration and assurance of land tenure.20               

There are several tenures regarding agricultural land under the Vietnamese legal system 

such as the tenure of agricultural land held by natural and legal persons and by nationals and 

foreigners. In this study, I focus on the land tenure of agricultural land allocated to national 

farmers, who can be individuals or households.21 This type of land rights is a prevalent tenure 

concerning farmland in Vietnam, where at present nearly ten million households are engaged 

in farming for their livelihoods. Similarly, under the Chinese legal system, the focus is on the 

agricultural land rights allocated to farmers as farm households.22       

 Methodology 1.4

This study was conducted using a comparative approach. The primary aim of this approach is 

to seek a cross-national confirmation of the relevance of the practical approach that Vietnam 

is attempting in dealing with the matter of land tenure security in the changing development 

context.  

The enormous amount of scientific research on China’s land tenure security that has been 

published in English is a useful reference to re-examine the Vietnamese case, given that both 

countries share numerous legal, historical, and political aspects, especially in relation to land 

ownership regimes. These reference sources allow for a broader, deeper and more critical 

view over the legal development of the security of farmers’ land rights in my own country, 

Vietnam, where researchers tend to focus intensively on the discussion of the appropriateness 

of the state land ownership regime. Although a reliance on the theoretical literature on the 

issue may have been sufficient to assess the legislation, the case of China provides practical 

evidence. It is particularly important to compare the case of China because in both countries 

land tenure arrangements are strongly affected by political ideology rather than economic 

rationales. This does not necessarily mean that other countries in the world do not use their 

political ideology as a basis to shape the land tenure,23 but for Vietnam and China, their 

political ideology is different from a number of other countries. They both follow the political 

                                                 
20 See section 3.3 for a detailed discussion. 

21 See section 4.6.1.1. 

22 See section 5.6.1.2. 

23 See Hien Trung Phan, The Law of Compulsory Acquisition of Land – Public & Private Interests: The 

Law of Compulsory Acquisition of Land – Striking a Balance between Public and Private Interests in the 

United Kingdom and Viet Nam (VDM Verlag 2009). 
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belief in the single property regime of land, i.e. public ownership. In addition, the two 

countries have many commonalities in the historical development of the land rights of 

farmers, which are reflected in their legislation. I will elaborate on these similarities in the 

following chapters. 

The comparative approach began with literature research to establish the criteria 

appropriate for the assessment, which then also served as criteria for the comparison between 

the two studied systems. As these criteria are regarded as guiding directions for my 

assessment, I additionally use the good practices formulated by experts in the field as a basis 

to enrich my assessment as well as suggestions. As an example, I took advantage of the 

publications by a number of international organizations such as the World Bank and the 

United Nations Food and Agriculture Organization in relation to the good practices on land-

related issues when assessing the tenure security in the two countries. 

Given the language barrier, I am unable to read the primary sources of Chinese law, but I 

was able to acquire the necessary information in English. There is a risk that such a 

secondary source could affect the reliability and accuracy of the information obtained. To 

mitigate the risk, I took three approaches. In the first approach, priority was given to the 

official sources of the reference such as the Chinese government websites or translations of 

the Chinese laws by reliable English translation companies. Secondly, the information from 

different English reference sources was cross-referenced for accuracy. For instance, I read 

different articles written by different authors about the same issue to assess the veracity of the 

information. Articles written in English by Chinese researchers or those who can read 

Chinese are both important and useful as they can provide accurate information about the 

Chinese laws and realities. Thirdly, and at the same time, a double check with Chinese 

scholars was undertaken. I had discussions with my Chinese colleagues, who are doing 

research in the Chinese land tenure and laws, about the Chinese laws and asked their 

confirmation as well as explanation of the Chinese legal provisions. It is worthwhile to 

emphasize that my approaches to overcome the language difficulty could not ensure that I 

totally understand the true intent of the lawmakers reflected in the Chinese laws. Such 

approaches have, however, considerably helped me, a foreign analyst, to deal with the limits 

of language capacity in a world changing towards no borders between countries and scholars. 

My study started in September 2009 and finished in November 2013, especially the 

analysis and discussion of the Vietnamese and Chinese land laws relating to farmers’ land-

use rights. As mentioned previously, the Vietnamese land law was supposed to be revised in 

2013, and I have already sent part of my suggestions on the land law to the Vietnamese 

Government, which is in charge of drafting and introducing the proposed revision to the 

existing Land Act. At the same time, part of my research finding and suggestion was 
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published by Land Tenure Journal in 2013 and by Science Press in 2014.24 The findings of 

the study were also presented in the proceeding of the conference on land policy and land law 

held by the Journal of the CPV in Cantho, Vietnam, on 11 April 2013.  

On 29 November 2013, the NA passed the revision of the 2003 Land Act proposed by the 

Government.25 The newly revised Land Act of 2013 will come into effect on 1 July 2014. 

Similarly, China’s government is considering a revision of its land law. In fact, on 12 

November 2013, the Chinese Communist Party (hereinafter referred to as the CCP) released 

its decisive policy document named “Decision on major issues concerning comprehensively 

deepening reform” giving guidance to the future development of the land policy in China.26 

As a policy document, the content of the CCP’s document has not yet been converted into 

statutory laws, but it plays a decisive role in shaping the law of the state due to the special 

political status of the Communist Party in the socialist countries like China and Vietnam. The 

land laws discussed herein, therefore, are in reference to those being effective prior to any 

further revisions. However, I provided updated information and discussion on the new land 

law and the CCP’s recent document where relevant, particularly in the last chapter, in order 

to give the readers the recent development of the land laws. This is significantly important to 

my research as the recent development shows that the findings of my study have been 

partially taken and they are in line with the actual development of the law on land tenure 

security, at least in the case of Vietnam.  

 Outline 1.5

This book contains a comparative study on the security of farmers’ land tenure under the 

Vietnamese and Chinese land laws. It consists of seven chapters. The introductory chapter 

presents the rationales for the study, the research question, its methodology, limitations, 

outline and the summary of key findings and recommendations for the land law reform. The 

next two chapters reflect my research into the theoretical framework relevant to agricultural 

                                                 
24 H. Nguyen. 'Agricultural land tenure security under Vietnamese land law: legislative changes and 

improvements since the economic reform' (2013) 0(2) Land Tenure Journal; Lan Huong Nguyen and 

Trung Hien Phan, 'The limitations of Vietnamese law on compulsory acquisition of agricultural land' in 

Yongjun Zhao, Leon Verstappen and Wilbert Kolkman (eds), Farmland acquisition in China: 

Governance, Local practices, and International experiences (Science Press 2014) 279. 

25 Since 1975, Vietnam passed three Land Acts; the 1987 Land Act (the first Land Act), the 1993 Land 

Act (the second Land Act), and the 2003 Land Act (the existing Land Act). This study focused mainly on 

analysing the 2003 Land Act, but it referred to the other Land Acts where relevant. For detailed 

development of the Vietnamese Land Act, see section 4.4.  

26 The English translation of the Decision in brief is available at http://www.china.org.cn/china/third_ 

plenary_session/2013-11/16/content_30620736.htm, accessed 10 January 2014. 
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land tenure security. In essence, Chapter 2 discusses the significance of tenure security to 

facilitate agricultural growth and poverty reduction in transition economies. Chapter 3 revisits 

the operational definition of tenure security and explores the measurements served as criteria 

for the assessment of the security of farmers’ land-use rights under Vietnam and China’s 

legal systems, which is the focus of the study. In this chapter, I rely chiefly on the operational 

definition of land tenure security and its elements proposed by Place et al. in their empirical 

research into land tenure security and agricultural performance in Africa.27 Following the 

theoretical chapters, Chapters 4 and 5 describe the land tenure security in the changing socio-

economic context of Vietnam and China, respectively. These two chapters give an overview 

of the changes in the socio-economic conditions, the development of tenure security under 

such changes, and the strengths and weaknesses of the land laws pertaining to tenure security 

of farmers. Based on the description provided in these chapters, Chapter 6 compares the two 

systems using the theoretical framework analysed in Chapters 2 and 3. In the course of the 

comparison, suggestions for reform are provided where relevant. Chapter 7 concludes the 

book with a summary of the findings and recommendations. 

 Summary of key findings and recommendations for the reform 1.6

 The role of land tenure security to agricultural growth and poverty 1.6.1

reduction in transitional economies 

Land tenure security is still crucial to agricultural growth and poverty reduction in 

transitional economies. Since these countries are in the transition from the agricultural 

economy into industrial economy, their socio-economic circumstances change accordingly. 

In such a changing context, agricultural development faces a decrease in investment in land 

due to the lower return of agriculture compared to the other two industries. Agricultural 

development additionally faces other challenges such as increasing scarcity of arable land, 

land stagnation, and climate change. Concurrently, agricultural growth is significant to reduce 

poverty in transition economies, where a large number of the poor lives on agriculture. 

Mitigating the challenges and boosting agricultural growth requires, among other things, an 

increase in land-related investment. As suggested by the economic literature,28 enhancement 

                                                 
27 Frank Place, Michael Roth and Peter Hazell, 'Land tenure security and agricultural performance in 

Africa: Overview of research methodology' in J. W. Bruce and S. E. Migot-Adholla (eds), Searching for 

land tenure security in Africa (Kendall/Hunt Publishing Company 1994). 

28 See, for example, Gershon Feder, Tongroj Onchan, Chira Hongladarom and Yongyuth Chalamwong, 

Land policies and farm productivity in Thailand (World Bank 13379, 1988); Yongyuth Chalamwong and 

Gershon Feder. 'The Impact of Landownership Security: Theory and Evidence from Thailand' (1988) 2(2) 

The World Bank Economic Review 187; Gershon Feder and Tongroj Onchan. 'Land Ownership Security 

and Farm Investment in Thailand' (1987) 69(2) Am J Agric Econ 311. 
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in land tenure security can improve investment incentives; therefore, this can be done 

comparably if land tenure security can be enlarged. 

Due to the changing socio-economic conditions of transitional economies, however, land 

tenure security should be improved in a way that includes the transferability to its nature.29 In 

particular, the restrictions on land sales and rentals should be eased to facilitate farmers’ 

access to alternative incomes, and to make use of economies of scale. In other words, the 

breadth of land tenure is to be widened to help farmers get optimal benefits of enlarged tenure 

security. 

As regards the inclusion of transferability to land tenure security, it is important to note 

that the literature shows side effects of enhancement in tenure security in transitional 

economies, where institutions and markets for supporting and materializing the benefit of 

tenure security are imperfect.30 Therefore, together with enlarging tenure security to boost 

land investment, it is necessary for the state to develop the markets as well as to provide 

supportive instruments to vulnerable farmers to assist them to integrate into the process of 

economic development effectively and have a share in the gains of the development. Off-

farm job provision and empowerment of the poor and vulnerable farmers are among other 

instruments that need to be addressed.     

 The evolution of farmers’ land tenure security in Vietnam and China 1.6.2

Farmers’ land tenure security in both Vietnam and China evolved, particularly since their 

economic reforms in 1986 and 1978, respectively. It has been changing in a way that 

improves the security of farmers’ land rights. This improvement is illustrated in several 

instances. Farmers’ land rights are defined officially by statutory law rather than policy 

documents. This is significant to land tenure security because farmers can access the state’s 

law easily and know their rights and duties to the land, which is the first step to build their 

perception on the security of their land rights.  

More important, the two governments reform their land laws in a direction towards 

enlarging farmers’ land tenure security by dealing with the three elements of tenure security. 

The breadth of land tenure has gradually extended, adding key rights to land to the tenure. 

For instance, initially, the first Land Act enabled the Vietnamese farmers merely the right to 

use the land and enjoy the fruit of their investment on the land. Since the adoption of the 

second Land Act in 1993, however, they can enjoy the transferability of the land-use rights 

with several key rights added to the tenure such as the right to exchange, bequeath, transfer, 

                                                 
29 For detailed discussion, see section 2.3. 

30 For detailed discussion, see section 2.4. 
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lease, mortgage and contribute it as shares. Although the extension took place later than in 

Vietnam, Chinese farmers’ land rights can be transferable to some extent, especially since the 

adoption of a law on rural land in 2002.  

As regards the duration of land tenure, the improvement is remarkable. The land rights 

have been extended several times in both countries, extending from a few years to much 

longer. Currently, farmers can hold their land rights for 20 years to annual cropland and 50 

years to permanent cropland in Vietnam, and 30 years to farmland in China. Application of 

extension theoretically and practically helps enhancement in tenure security. As such, it can 

be said that the two governments are headed in the right direction to protect their farmers’ 

land rights. 

In addition to improvement in the breadth and duration of land tenure, the problems of the 

assurance of land rights have been addressed. Land registration, land dispute resolution and 

land expropriation are improved to better protect farmers’ land rights under commercial 

pressure on land. The governments demonstrate significant efforts to formalize land 

registration and enforce it effectively, especially in Vietnam. They also reform the law to 

reinforce the right to be heard and to resolve land disputes by judicial settlement rather than 

by an administrative one. The most striking improvement in assurance is that the two states 

progressively protect farmers’ land rights from land expropriation by limiting or at least 

tending to limit the scope of land expropriation and striving to provide for a due process and 

fair compensation.  

The improvements in the law as stated above show that farmers’ land tenure security in 

both countries develops over time, which imparts two messages to other transition 

economies. First, China and Vietnam are strengthening farmers’ farmland right security by 

gradually moving towards privatization of the rights. However, the privatization here takes 

place gradually with great caution to mitigate unnecessary shocks to the economy as well as 

society. Both countries are approaching the target of enlarging tenure security with their own 

social and political characteristics, or in other words, keeping the public ownership regime 

over land but providing more protection for the private interest in land.  

Second, the evolution of tenure security as it is happening in China and Vietnam restates 

the correlation between socio-economic conditions and land tenure arrangements. As 

believed by Western scholars, land tenure develops from open access to private ownership 

regime due to the pressure of population on resource availability or the socio-economic 

development.31 Although China and Vietnam retain their public land ownership, the changing 

                                                 
31 See, for example, Harold Demsetz. 'Toward a Theory of Property Rights' (1967) 57(2, Papers and 

Proceedings of the Seventy-ninth Annual Meeting of the American Economic Association) Am Econ Rev 
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socio-economic circumstances demand, and in fact make the nature and content of the land 

tenure change accordingly. This is inevitable and normal as it used to occur elsewhere in the 

world such as in the Western economies. However, the development of land tenure need not 

necessarily end up in individual private ownership as it is now in the Western countries. 

Rather the form of land tenure should be well-suited to the specific context of each society 

and to specific stages of the development process. Noticeably, the private ownership of land 

in developed countries still evolves. For instance, the Dutch government puts more 

restrictions on the use of the privately owned land so as to protect public interests such as the 

environment, while more rights are reserved to farmers’ land-use rights in China and Vietnam 

to safeguard farmers’ livelihood and to boost land-related investment. These tendencies seem 

opposite, but they are actually taking the same approach to balance the private and public 

interest in accordance to different circumstances of the societal development process.         

 Transferability 1.6.3

Farmers’ land rights are legally transferable in both China and, especially, Vietnam. 

Nonetheless, there remain shortcomings in the law. As alluded to previously, the Vietnamese 

law provides almost all key rights to land to farmers. However, the quality of some rights, 

such as the right to mortgage, is limited. Since the quality of each right is as important as the 

quantity of rights in enlarging tenure security, the quality of the right to mortgage needs to be 

improved, particularly the restriction on the amount and the purpose of the loan. The farmer 

and the mortgagee should freely negotiate these two matters, reflecting the civil nature of the 

mortgage instead of being restricted administratively. In the newly revised Land Act, the 

Vietnamese government abolished the latter restriction, allowing farmland rights to be used 

as collateral for other purposes besides business investment since 1 July 2014. In respect of 

the Chinese case, the right to mortgage would be better added to the bundle of farmers’ land 

rights. This is crucial to enable farmers to access formal credit and have capital investment in 

land improvement, accommodating the increasing commercialization of farming as 

experienced in China. In fact, China is piloting the mortgage of farmers’ land rights in some 

rural areas and has recently decided to grant such right to farmers. However, such policy 

should be well translated into statute law to actually enforce the right.      

 Easing land transfer ceiling in Vietnam 1.6.4

The 2003 Land Act imposes a limit ceiling on land transfer. A farmer is entitled to receive up 

to six hectares for annual cropland located in the south-eastern and the Mekong Delta 

regions, and four hectares for the other regions. As regards perennial cropland, the ceiling is 

                                                                                                                                                        
347; John Martin Currie, The Economic Theory of Agricultural Land Tenure (Cambridge University Press 

1981). 
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20 hectares for the plains and 50 hectares for the midlands and mountainous regions. These 

regulations limit the number of potential purchasers of land-use rights, adversely affecting the 

possibility for farmers to obtain the maximum capital benefit from their land-use rights. The 

limitation also jeopardizes the opportunities of those farmers who have reached the limit but 

wish to expand their farms in order to take advantage of economies of scale in their 

agricultural production. The abolition of the land transfer ceiling, therefore, could be 

meaningful not only in terms of the robustness of commercial family farming but also in 

terms of opening up opportunities for farmers to obtain the maximum profit in their land-use 

rights transfer. Additionally, in practice local governments make little attempt to prosecute 

violations of the land transfer ceiling, nor do they impose sanctions for these violations.32 

This state of affairs could endanger the people’s trust in law enforcement. Since tenure 

security is related to people’s perceptions, the law as it is put into practice is as significant for 

tenure security as the law on paper.33  

 Extension of duration 1.6.5

At present, there is a time limit to farmers’ land rights in two countries. As stated previously, 

the duration of the land-use rights of farmers is 20 years for annual crops and 50 years for 

perennial crops in Vietnam, and it is 30 years in China. Meanwhile, more long-term 

investment is required for robust agricultural growth in the context of the new socio-

economic ambitions of both transition economies. This means that farmers need greater 

tenure security capable of ensuring their confidence when it comes to capturing the return on 

such an investment. The two governments, therefore, need to review their rationale for 

limiting the length of farmers’ land rights, especially the annual crops in the case of Vietnam, 

if they want to encourage farmers to invest more in the land and for longer term. 

Compared to the other two elements of breadth and assurance, duration can be considered 

as the most quantitative measure that can be taken in terms of the degree of tenure security. 

An increase in the perception of tenure security can be seen when land rights are allowed to 

be valid for longer, provided the elements of breadth and assurance remain constant. 

Addressing duration is also the simplest way to improve tenure security; much time and effort 

would have to be spent in order to propose a new definition of land rights or an improvement 

                                                 
32 Dang Hung Vo. 'Bỏ hạn điền đất nông nghiệp? (The abolishment of agricultural land holding 

ceiling?)' TuanVietnam.net (2011) <http://tuanvietnam.vietnamnet.vn/2011-09-15-bo-han-dien-trong-nong 

-nghiep> accessed 9 December 2011. 

33 Li Ping and others, 'Land Reform and Tenure Security in China: History and Current Challenges' in 

Janine M. Ubink, André J. Hoekeme and Willem J. Assies (eds), Legalising Land Rights: Local Practices, 

State Responses and Tenure Security in Africa, Asia and Latin America (Leiden University Press 2009). 
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in assurance mechanisms. Additionally, efforts to improve duration should be at the forefront, 

since the current law establishes key rights as to land and the protective measures available to 

farmers. An extension of any of these elements is unlikely to contribute to tenure security 

regarding agricultural development more significantly than would be the extension of the 

duration of land-use rights. It is therefore recommended that farmers’ land rights should be 

better held in perpetuity and this should be reflected in statutory law.  

In the event that the land rights for any reasons cannot be made perpetual rights, the 

renewability of the rights as presently set forth in law ought to be enforced strictly. To do 

this, it is necessary to specify clear and comprehensive procedural provisions for the renewal 

in order to mitigate the difficulty in exercising the renewal experienced in Vietnam due to 

lack of well-defined procedures concerned.34 The experience of Vietnam strongly reflects the 

conclusion by Dale-Johnson and Brzeski that the leasehold system will not constitute a great 

obstacle to tenure security if the procedure for renewability of land rights is well defined in 

law.35 Thus, it will be preferable to tenure security if the Vietnamese law, as well as the 

Chinese law, can provide simple and comprehensive procedure with low cost for renewing 

the land rights upon its expiry.   

 Improving the assurance of land tenure 1.6.6

Land tenure security is measured by three elements: the breadth, duration and assurance. 

Assurance is the last measure and it is paramount to realize the two other elements.36 China 

and Vietnam take all the main mechanisms to enforce the land rights: land registration, land 

dispute settlement, and land compensation for land expropriation. Despite improvement in 

these measures, there remain crucial imperfections. The detailed suggestions to address these 

challenges will be presented in Chapter 7. The two most striking suggestions are set out here. 

First, land expropriation is a big concern in both countries due to increasing grievance and 

rural unrest concerned with land expropriation. At least two main matters pertaining to land 

expropriation need to be addressed in both countries. The legitimate grounds for land 

expropriation should be limited by enumerating the public interests authorizing the state to 

take land from the people. This list should be so clear to include all possibilities to prevent 

any abuse of power to extend the list discretionarily. In addition, land expropriation should 

provide just compensation and due process with the focus on protecting the livelihood of 

displaced farmers rather than quickly acquiring the land. To do this, it is better to empower 

                                                 
34  See a detailed analysis in section 4.7.3.2. 

35 S. C. Bourassa and Yu-Hung Hong (eds), Leasing public land: policy debates and international 

experiences (Lincoln Institute of Land Policy 2003) 34. 

36 See Chapter 3 for the discussion of the three elements. 
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the affected farmers in the decision-making process of land expropriation. Prior to the actual 

compulsory acquisition, the acquiring body needs to negotiate with farmers affected to 

acquire the land. The failure of the negotiation enables the land acquisition, but the farmers 

can challenge the land valuation before a court. More importantly, a participatory measure 

should be provided to the farmers to assist them to participate actively and effectively in the 

process. 

Second, it is essential to develop land registration, especially in China, to provide farmers 

legal certainty for their land rights. According to a recent survey, about 56.8 percent of the 

survey farmers are granted certificates of their land rights in China.37 As formally recognized 

land rights are supposed to be enforced, granting land rights certificates to farmers is the first 

necessary step to ensure that such land rights are respected and enforced by the state. At the 

same time, it is advisable for the two governments to enable public access to cadastral 

information, particularly in the case of Vietnam, where the cadastral system has been 

improved significantly. This definitely benefits the security of farmers’ land rights in a sense 

that cadastral information facilitates the functioning of land market, which is crucial to realize 

the creditability of enhanced tenure security. 

 

      

                                                 
37 Landesa. 'Summary of 2011 17-Province Survey’s Findings – Secure Land Rights: The Single 

Greatest Challenge Facing China’s Sustainable Development and Continued Stability' (2012) Landesa 

<http://www.landesa.org/wp-content/uploads/Landesa_China_Survey_Report_2011.pdf> accessed 18 July 

2012.    



 



 

Chapter 2 
Land tenure security: a precondition for land productivity and 
access to land 

 
 
 

 Introduction  2.1

Land productivity and equality are prevalent concerns in developing countries, where the 

majority of the population earns a living in farming. The land reforms during the 1950s and 

1970s have been acknowledged as a panacea for addressing both agricultural stagnation and 

rural poverty. In achieving this, the reforms changed land tenure to make land allocation 

more effective and equal in the context of rural labour abundance, land concentration, and 

dominance of agricultural industry. However, the socio-economic context of developing 

countries, as well as the global economy, has changed dramatically since these land reforms. 

Many developing economies are in transition to industrial economies and the existing land 

tenure arrangement reveals its imperfections in accommodating such transition. Land 

productivity and rural poverty come back as great concerns on the development agenda in 

transitional economies. There is a growing demand to search for new land tenure 

arrangements stimulating agricultural growth and reducing rural poverty effectively. 

In this chapter, I argue that land tenure security is a pre-condition for agricultural growth 

and rural poverty reduction under the new socio-economic circumstances. In addition, other 

measures should be implemented to facilitate agricultural growth and poverty reduction 

sufficiently. These measures include diversification of farmers’ income, empowerment of 

peasants, and rural development. 

 Land productivity and access to land 2.2

 Land productivity and agricultural growth 2.2.1

Land-related investment and economies of scale in agriculture are among primary concerns in 

terms of land productivity in developing countries. Investment is crucially important to land 

productivity. It is particularly acute when global trade liberalization and high demand for 

food security and safety impose competitive pressure on food producers and farmers and 
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require the agricultural sector to produce large quantity with good quality at low costs.38 

Moreover, the agricultural sector faces increasingly arable land scarcity and land degradation 

since land is used more commercially and industrially.39 These factors can affect land 

productivity and agricultural growth negatively; therefore, it is essential to increase capital 

investment in land improvement to overcome these constraints and to sustain the agricultural 

growth.40  

Agricultural investment, however, has declined considerably since the 1980s. According 

to the 2012 report of the Food and Agriculture Organization (FAO), capital investment has 

been reducing in sub-Saharan Africa and South Asia for three decades and the capital 

investment per agricultural worker is low in low- and middle-income countries.41 As such, it 

is not surprising that the World Bank, in its 2008 agriculture report, has already called for 

larger and longer-term investment in agricultural production in developing countries, and 

considers that increased land use efficiency in these countries plays an important role in 

reducing global hunger and poverty to meet the Millennium Development Goals.42 

In addition to agricultural investment, there is growing concern about the relationship 

between farm size and land productivity in less-developed countries. In spite of abundant 

research on the issue, there is no consensus. In fact, there exist two opposite mainstream 

discourses as is evident in the literature.43 Sen finds the existence of an inverse relationship 

between farm size and productivity per unit of land.44 Following Sen’s finding, many other 

researchers re-examine this inverse relationship both theoretically and empirically. Some 

                                                 
38 Colin Poulton, Andrew Dorward and Jonathan Kydd. 'The Future of Small Farms: New Directions 

for Services, Institutions, and Intermediation' (2010) 38(10) World Dev 1413, 1414. 

39 World Bank, Sustainable land management: Challenges, opportunities, and trade-offs (World Bank 

2006) 2. 

40 See FAO, The State of Food and Agriculture 2012: Investing for a Better Future (FAO 2012).   

41 ibid. 

42 World Bank, World Development Report 2008: Agriculture for Development (The World Bank 

2007). 

43 For more information on the literature review on the relationship between farm size and productivity, 

see A. Haroon Akram-Lodhi. 'Vietnam's Agriculture: Is There an Inverse Relationship?' (2001) 348 ISS 

Working Paper Series-General Series <http://hdl.handle.net/1765/19096> accessed 8 August 2013; 

Shenggen Fan and Connie Chan-Kang. 'Is small beautiful? Farm size, productivity, and poverty in Asian 

agriculture' (2005) 32(s1) Agricultural Economics 135. 

44 Martin Ravallion and Dominique van de Walle. 'Does rising landlessness signal success or failure for 

Vietnam's agrarian transition?' (2008) 87(2) J Dev Econ 191. 
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support Sen’s finding by giving more practical evidence and explanations on the theme, while 

others contribute to the opposite conclusions and evidence. In seeking the explanations for 

the inverse relationship existence in developing countries, researchers attribute, among other 

factors, the imperfection of the labour market in developing countries to such an inverse 

relationship.45 It is argued that small farms employ family members, who have strong self-

motivation to intensify their labour without demanding supervision. In other words, small 

farms use more labour per unit of land and pay less supervision cost than large farms; 

therefore, they produce more than large farms per unit of land. Besides the social and 

political discourses, the finding of the inverse relationship is conventionally considered as a 

strong economic proposition for undertaking the redistributive land reforms in the 1950s and 

1970s in the world. 

The premise as stated above, however, seems less convincing and significant when socio-

economic conditions and technology have changed dramatically since the implementation of 

the land reform programs in the 1950s.46 Many developing countries are in transition from an 

agricultural to an industrial economy, creating more non-farm jobs and converting ever more 

agricultural land to non-agricultural land. With advanced technology, supervision cost 

matters less, but labour productivity is a critical matter to agricultural growth.47 According to 

the World Bank’s report, income generated from agriculture (including agricultural wages) 

accounts for between 27 and 48 percent of the rural household income in transitional 

                                                 
45 For more information, see Amartya K. Sen. 'Peasants and Dualism with or without Surplus Labor' 

(1966) 74(5) The Journal of Political Economy 425; Christopher B. Barrett, Marc F. Bellemare and Janet 

Y. Hou. 'Reconsidering Conventional Explanations of the Inverse Productivity–Size Relationship' (2010) 

38(1) World Dev 88; R. F. Townsend, J. Kirsten and N. Vink. 'Farm size, productivity and returns to scale 

in agriculture revisited: a case study of wine producers in South Africa' (1998) 19(1-2) Agricultural 

Economics 175. 

46 C. Ashley and S. Maxwell. 'Rethinking rural development' (2001) 19(4) Development Policy Review 

395; F. Ellis. 'Small farms, livelihood diversification, and rural-urban transitions: Strategic issues in Sub-

Saharan Africa' (The future of small farms Wye, UK June 26-29 2005); Derek Byerlee, Alain de Janvry 

and Elisabeth Sadoulet. 'Agriculture for Development: Toward a New Paradigm' (2009) 1(1) Annu Rev 

Resour Econ 15 (quoted in Steve Wiggins, Johann Kirsten and Luis Llambí. 'The Future of Small Farms' 

(2010) 38(10) World Dev 2). 

47 Land reform is undertaken where a national economy depends much on agriculture and most of the 

population live on agricultural production while land distribution is very unequal. In such a heavily 

agricultural economy labor is much more abundant over farmland, farming is less mechanized, and there is 

little availability of off-farm jobs. Therefore, land redistribution under the slogan of “land to the tiller” is 

necessary to reach the targets of equity and land productivity.  
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economies.48 Furthermore, even if small farms are more productive, they are too small to be 

economically viable to help the poor raise their income above the poverty line.49 Farmers 

endowed with more land tend to be more market-oriented than subsistence farmers are and 

they can earn a higher income.50 The land holding of market-oriented farmers is twice and 

four times larger than subsistence farmers in Nicaragua and Panama, and Pakistan, 

respectively.51 In this regard, land efficiency should be given high priority over land 

productivity to help increase the income of the small and poor farmers. This means that a 

farmland holding should be large enough to provide farmers with a reasonable return. As 

such, farm size extension is necessary to improve land efficiency or increase marketable 

surplus to lift the rural poor out of poverty. 

 Access to land and rural poverty reduction 2.2.2

Access to land is an important factor in reducing rural poverty. Most of the poor reside in 

rural areas and earn their living in agriculture, where land is a primary productive means. 

There is growing concern about access to arable land in developing countries, where there are 

several land-based problems such as high pressure of conversion of farmland into industrial 

and residential use, land degradation due to overexploitation of land, reduced investment in 

land, and overuse of chemical fertilizers in agricultural practice. Because of these external 

and internal factors, cultivated land becomes lesser in quantity and poorer in quality. Land 

scarcity and degradation obviously threaten access to arable land in rural areas, and 

subsequently worsen rural poverty.52 

The concern regarding access to land has changed direction after the implementation of 

the land reform programs during the 1950s and 1970s. The land reform during this period 

                                                 
48 World Bank, World Development Report 2008: Agriculture for Development (The World Bank 2007) 

77. 

49 Hans P. Binswanger-Mkhize, Camille Bourguignon and Rogier van den Brink (eds), Agricultural 

Land Redistribution: Towards Greater Consensus (The World Bank 2009) 11.  

50 World Bank, World Development Report 2008: Agriculture for Development (The World Bank 2007) 

78. 

51 World Bank, Vietnam Development Report 2011: Natural Resource Management (Joint 

Development Partner Report to the Vietnam Consultative Group Meeting, Hanoi, December 7-8, 2010, 

The World Bank 2010) 78 <http://siteresources.worldbank.org/INTVIETNAM/Resources/VDR2011Eng 

lishSmall.pdf> accessed 24 May 2011. 

52 International Fund for Agricultural Development, Rural poverty report 2011: New realities, new 

challenges, new opportunities for tomorrow’s generation (International Fund for Agricultural 

Development November 2010) 16. 
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was aimed at land use efficiency and equal land distribution, which were assumed to resolve 

the problem of rural poverty and political instability. Inequality in land distribution or land 

concentration was criticized for agricultural production stagnation and as a leading cause of 

rural poverty. Additionally, agricultural land tenancy was considered as a less effective mode 

of farming operations, particularly where the livelihood of the population depended largely 

on agricultural production. Consequently, on the implementation of the land reform 

programs, restrictions on landholding, land transfers, and land lease were among the 

mechanisms used to prevent land concentration and landlord - tenant relationships.53 

Nevertheless, the socio-economic context has changed significantly. As analysed above, land 

scarcity, insecurity of food, land degradation, and off-farm employment occur more than in 

the past. Nowadays, developing countries face a similar growing concern about access to land 

and rural poverty as they did during the 1950s and 1970s, but in a different developmental 

context. To provide more opportunities for the landless and peasants to access farmland, 

these restrictions should adapt to socio-economic challenges, facilitating land markets, 

especially the land rental market, which is argued to be more effective and less costly for the 

landless or peasant farmers.54 

 Agricultural growth and rural poverty reduction 2.2.3

In the 1970s and 1980s, many developing countries focused on investment in agriculture to 

boost their economies and to reduce the level of poverty in general and rural poverty in 

particular. These investments, however, have sharply declined after the 1980s55 with the 

focus shifting to industrial and service development. It seems that agricultural growth is no 

longer a primary priority on national development agendas. Conversely, agricultural growth 

has been crucially important to the rural poverty reduction in low-income economies. In its 

report, the World Bank highlights the important role of agriculture to achieve the Millennium 

                                                 
53 Klaus Deininger, Songqing Jin and Hari K. Nagarajan. 'Efficiency and Equity Impacts of Rural Land 

Rental Restrictions: Evidence from India' (2008) 52(5) Eur Econ Rev 2. 

54 Klaus Deininger, Land policies for growth and rural poverty reduction (World Bank 2003); Liesbet 

Vranken and Johan Swinnen. 'Land rental markets in transition: Theory and evidence from Hungary' 

(2006) 34(3) World Dev 481; Klaus Deininger, Songqing Jin and Hari K. Nagarajan. 'Efficiency and 

Equity Impacts of Rural Land Rental Restrictions: Evidence from India' (2008) 52(5) Eur Econ Rev 892; 

Songqing Jin and Klaus Deininger. 'Land rental markets in the process of rural structural transformation: 

Productivity and equity impacts from China' (2009) 37(4) Journal of Comparative Economics 629.  

55 World Bank, Agricultural Growth for the Poor: An Agenda for Development (Directions in 

Development, The World Bank 2005) xv. 
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Development Goals to reduce poverty.56 The UK Department for International Development 

holds that agricultural growth is good for the poor, and one of the premises for this belief is 

traced back to the findings of previous research as follows 

Evidence consistently shows that agricultural growth is highly effective in reducing poverty. 

Gallup et al. (1997) reported that every 1% increase in per capita agricultural output led to a 

1.61% increase in the incomes of the poorest 20% of the population. Thirtle et al. (2001) 

concluded from a major cross-country analysis that, on average, every 1% increase in 

agricultural yields reduced the number of people living on less than US$1 a day by 0.83%.57 

Agricultural growth benefits alleviation of rural poverty in many ways. Growth in 

agricultural productivity will raise the income of farmers as well as wages of landless 

agricultural workers in developing countries.58 It can also help the poor improve their food 

security and income as increased agricultural yield could reduce food prices and create jobs 

in food production, processing and marketing. Additionally, agricultural growth promotes the 

development of the industrial and service sectors in terms of food and raw material supply, 

and subsequently the growth of the other sectors helps create off-farm jobs and access to 

alternative income sources for the peasants and landless labourers who are not interested in 

farming.   

 Land tenure security in relation to land productivity and access to 2.3

land  

 Land tenure security and land productivity  2.3.1

The economic literature suggests a positive relationship between land tenure security and 

land productivity. Feder and Onchan hypothesized such a relation and undertook the testing 

of that hypothesis in Thailand.59 They found that tenure security by titling of land in three 

Thai provinces enhanced land-related investment in farmland and land productivity. The 

                                                 
56 World Bank, Sustainable land management: Challenges, opportunities, and trade-offs (World Bank 

2006). 

57 Department of International Development, Growth and poverty reduction: the role of agriculture 

(Department of International Development, 2005) 4 <http://dfid-agriculture-consultation.nri.org/launchpa 

pers/roleofagriculture.pdf> accessed 10 January 2011. 

58 ibid 3. 

59 Gershon Feder, Tongroj Onchan, Chira Hongladarom and Yongyuth Chalamwong, Land policies and 

farm productivity in Thailand (World Bank 13379, 1988);Yongyuth Chalamwong and Gershon Feder. 'The 

Impact of Landownership Security: Theory and Evidence from Thailand' (1988) 2(2) The World Bank 

Economic Review 187;Gershon Feder and Tongroj Onchan. 'Land Ownership Security and Farm 

Investment in Thailand' (1987) 69(2) Am J Agric Econ 311. 



Land tenure security: a precondition for land productivity and access to land 24

 
authors argued that security of tenure gives investment incentives to farmers due to the 

certainty of enjoying the return of their investment without fearing competitive claims. They 

additionally observed a collateral effect of the security in creating more opportunities for 

farmers to access formal credit, which can strengthen their capital investment in land. 

Furthermore, tenure security is supposed to be a precondition for land markets, where land is 

perceived to be used more productively through transferring land to effective users.60 Based 

on these arguments, economists believe that there is a positive link between tenure security 

and land productivity since tenure security has an impact on land-related investment 

behaviours. 

In practice, empirical evidence on tenure security-enhancing land-related investment 

relationship has been explored in different countries. As stated above, in 1987, Feder et al. 

found that land tenure security through land titling significantly enhanced the farmers’ 

incentive in land-related investment as well as their access to formal credit channels in 

Thailand.61 Their finding contributes important evidence to foster mechanisms to enhance 

security of property rights in developing countries. Inspired by this finding, other researchers 

such as Besley, Smith, and Deininger and Jin, to name a few, study the tenure security and 

land productivity relationship intensively, adding evidence supporting the benefits of tenure 

security to land productivity.62 

In contrast to the positive relationship between land tenure security and investment 

incentives and land productivity, other researchers find that land tenure security has little 

impact on land productivity in some regions in Africa.63 While these opposite findings are not 

conclusive that tenure security is not important to land productivity, the interpretation of 

security of land tenure and measures to enhance tenure security may be problematic. First, 

                                                 
60 Klaus Deininger, Land policies for growth and rural poverty reduction (World Bank 2003) 8. 

61 Gershon Feder and Tongroj Onchan. 'Land Ownership Security and Farm Investment in Thailand' 

(1987) 69(2) Am J Agric Econ 311; Yongyuth Chalamwong and Gershon Feder. 'The Impact of 

Landownership Security: Theory and Evidence from Thailand' (1988) 2(2) The World Bank Economic 

Review 187. 

62 See Timothy Besley. 'Property Rights and Investment Incentives: Theory and Evidence from Ghana' 

(1995) 103(5) The Journal of Political Economy 903;Robert E. Smith. 'Land Tenure, Fixed Investment, 

and Farm Productivity: Evidence from Zambia’s Southern Province' (2004) 32(10) World Dev 1641;Klaus 

Deininger and Songqing Jin. 'Tenure security and land-related investment: Evidence from Ethiopia' (2006) 

50(5) Eur Econ Rev 1245. 

63 For the literature review on this issue, see, for example, Frank Place. 'Land Tenure and Agricultural 

Productivity in Africa: A Comparative Analysis of the Economics Literature and Recent Policy Strategies 

and Reforms' (2009) 37(8) World Dev 1326. 
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there could be a different perspective on land tenure systems and the interpretation of tenure 

security.64 Generally, the researchers conducting research on the impact of tenure security on 

land-related investment in Africa refer to tenure security in terms of private ownership of 

land.65 In the meantime, in Africa, the communal land tenure system has long been in 

existence and traditionally accepted even though it is not formalized.66 Because customary 

land rights are recognized and enforced by communities, they are often perceived secure in 

the African perspective while they are regarded insecure from the Western perspective. As 

such, the enhancement of tenure security by titling could have little impact on land-related 

investment.  

The second explanation for the findings may be related to the settings of tenure security. 

There are at least two conditions for security of land tenure to become a concern in society, 

namely population density and increased value of land.67 In fact, an increase in land scarcity 

and value is a driving factor for cultivators to pay much attention to the possibility of returns 

to their investment and the certainty of enjoyment of the fruit of their investment against 

outsiders. In addition to the two suggested conditions, commercialization of agricultural 

production is the third condition attracting agricultural producers’ attention to the security of 

their land rights.68 Since a subsistence farmer holds too little land to produce market surplus, 

he may pay little attention to the certainty of his rights to such a small plot of cultivated area. 

This could be an especially acute problem to those who have no alternative income source 

other than the agricultural one. Moreover, a subsistence farmer is able to invest in the land 

just for a short period, usually one season of harvest. He can hardly accumulate enough 

surplus and capital to make long-term investment in land. In contrast, commercial farmers 

                                                 
64 Emmanuelle Bouquet. 'State-Led Land Reform and Local Institutional Change: Land Titles, Land 

Markets and Tenure Security in Mexican Communities' ibid1390, 1390. 

65 Gershon Feder and David Feeny. 'Land Tenure and Property Rights: Theory and Implications for 
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Led Land Reform and Local Institutional Change: Land Titles, Land Markets and Tenure Security in 

Mexican Communities' (2009) 37(8) World Dev 1390, 138. 
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(1995) 103(5) The Journal of Political Economy 903, 903, 904. 
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tend to invest more in land to gain marketable surplus rather than subsistence consumption.69 

Therefore, the importance of land tenure security is different according to different socio-

economic conditions and types of farmers. 

Besides the above-mentioned driving forces to make land tenure security a greater concern 

in agricultural investment decisions, pre-conditions of tenure security-enhancing land-related 

investment are relevant to the study. According to Ostrom, there are at least two prerequisites 

for a positive effect of tenure security on land productivity, namely a high pressure on land 

use and perfect markets for credit, input and sales of commodities.70 Transfer of land to 

efficient farmers also requires existence of a functioning land market. These institutional 

requirements are explicitly crucial to collateralization effect71 and effective land allocation 

through land sales and rental markets in developing countries. In their research in the impact 

of tenure security on land productivity in Thailand, Feder et al. observe that there is no 

significant improvement in capital/land ratio relating to security of land rights in the province 

where formal credit is underdeveloped.72 Conclusively, to make land tenure security become 

a matter in investment incentives and land productivity in agricultural production in 

developing countries where credit and land markets are not functioning well, measures to 

induce security of land tenure are necessarily developed alongside with development of these 

institutional arrangements.  

Challenged by the stagnation of agricultural productivity, pressure of food security, and a 

high percentage of rural poverty, agricultural development in developing countries requires to 

be changed towards more productive and sustainable development. Long-term investment in 

land is recognized as a condition for agriculture in less developed nations to reach these 

                                                 
69 Savadogo et al. find that due to commercialization of farming, the farmers in Burkina Faso, Africa, 

invest more in cash crops than in subsistence crops. For more information, see Kimseyinga Savadogo, 
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Encyclopedia of Law and Economics, Edward Elgar Publishing Limited 1999) 341. 
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al. refer such an impact of tenure security on possibility to access formal credit as a “collaterization 
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'Land tenure security and investment incentives: puzzling evidence from Burkina Faso' (2002) 67(2) J Dev 

Econ 373, 374. 

72 Gershon Feder and Tongroj Onchan. 'Land Ownership Security and Farm Investment in Thailand' 
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development goals.73 To give incentives to long-term investment in countries where formal 

credit and land markets have still been underdeveloped, property rights in land must be well-

defined and enforced effectively to ensure cultivators’ certainty of their ability to protect their 

investment in land from expropriation by outsiders. Greater tenure security will be the first 

step for enhancing not the farmers’ willingness to invest more in land and agricultural 

production in a long term, but their opportunities to access formal credits to gain more capital 

for their investment in land and land acquisition. Security of land rights of farmers in 

developing countries could be not only a necessity but also pre-condition for economic 

growth and poverty alleviation. 

 Land tenure security and access to land 2.3.2

Access to land and other productive assets have been increasingly agreed to reduce rural 

poverty in developing countries where the majority of the global poor lives.74 The ways to 

access land mainly consist of land allocation, lease and transfer. Land allocation requires the 

state’s initiative decision and procedures and seldom occurs where land rights can be 

transferred privately. Access to land via inheritance happens often among members of family, 

and limits numbers of beneficiaries and amount of land. Access to land via land markets 

including sales and rentals is a potential way to access land in rural areas in developing 

countries.75 A diversified source of land access is essential to resolve the problem of 

increasing landless and small farmers in developing countries. 

Land tenancy is conventionally viewed as a constraint in land efficiency and equity in 

developing countries due to disincentives of land investment by both landlords and tenants. It 

is argued that under land tenancy systems, landlords do not directly cultivate their land, 

choosing rather to focus on seeking for higher rent and ignoring investment in land 

improvement. In contrast to landlords’ interest, tenants directly work on their rented land 

trying to extract as much as possible profit from the rented land during the period of 

tenancy76 and have less incentive to invest to improve land productivity. Furthermore, land 

tenancy is assumed to create inequality in land distribution and income between landlords 

and tenants, being a factor to raise rural poverty and threaten political stability. 

                                                 
73 World Bank, World Development Report 2008: Agriculture for Development (The World Bank 

2007). 

74 See Hans P. Binswanger-Mkhize, Camille Bourguignon and Rogier van den Brink (eds), Agricultural 

Land Redistribution: Towards Greater Consensus (The World Bank 2009). 

75 Liesbet Vranken and Johan Swinnen. 'Land rental markets in transition: Theory and evidence from 

Hungary' (2006) 34(3) World Dev 481. 

76 Tenancy usually lasts a short or a fixed term of time. 
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However, recent researchers have challenged such a conventional assumption on the 

negative impact of land tenancy. Deininger suggests no restriction on land tenancy in order to 

give the poor and landless farmers more opportunities to access land, which is a major 

productive asset of agricultural production.77 There are at least two benefits of land rental 

market in terms of cost and efficiency effect. Land rentals usually cost less than land sales, 

and rent may be paid periodically or by a fixed term. Therefore, land rent is likely more 

affordable to the poor or landless farmers, who are usually limited in capital capacity, than 

land sale. This may lead to rural poverty reduction. The other effect of land rental market is 

that in developing countries, there is a tendency to rent land out by smallholders or poor 

farmers who are working off-farm or looking for off-farm jobs but wish to keep their land as 

safety net income. These used-to-be farmers diversify their income by renting their land out 

to other farmers who can use land effectively. As such, removal of the restriction on land 

tenancy would facilitate land use efficiency as well as release rural labour to other industries 

effectively in transition economies, where off-farm jobs and social security are not yet 

matured. 

Regarding the concern about disincentives and inequality of land tenancy, it is my view 

that the major problem of tenancy is the distribution of wealth gained from production 

between landowners and land renters.78 Under feudal and colonial landlord-tenant tenure 

systems, wealth distribution between landlords and tenants was unequal; feudal/colonial 

governments politically supported landlords’ high rent requests and rent-seeking ambition. 

To prevent such an unequal distribution of wealth in modern and democratic societies 

requires the state to actively intervene in the share of profit between landowners and tenants 

to protect the tenants from exploitation and make a balance in wealth distribution and 

incentives for land use efficiency. In practice, several countries in the world provide 

measures to mitigate this problem. In the Netherlands, for instance, the government regulates 

rental prices to prevent landowners’ exploitation and provides a minimum duration of rental 

contracts (6 years) as well as the pre-emptive right of tenants to purchase the rented land to 

secure the tenants’ right to the lease.79     

                                                 
77 Klaus Deininger, Land policies for growth and rural poverty reduction (World Bank 2003). 

78 I prefer landowners and land renters to landlords and tenants because in some cases in developing 

countries (such as Vietnam, China, and Ethiopia), due to state ownership of land system, individuals are 

entitled to rights to use but not private ownership. In such cases, landowners herein imply those who own a 

certain right(s) in land including either ownership, use or both.  

79 Pavel Ciaian and others. 'Rental market regulations for agricultural land in EU member-states and 

candidate countries' (February 2012) Factor Market Working Paper No 15 <http://www.factormarkets.eu/ 
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As indicated above, land rental market is important to provide small, poor and landless 

farmers more opportunities to access land. In order to materialize the benefit of land rental 

market to land efficiency and rural poverty alleviation, land tenure has to be secure enough to 

stimulate landowners to rent out, as well as allowing potential land renters to acquire access 

to land. With secured property rights, landowners can confidently rent out their land without 

fear of losing their land rights unpredictably. Similarly, potential land renters need certainty 

of their lease to ensure that their claims to the fruit of their investment in the rented land will 

not be challenged unjustifiably. As such, land tenure and tenancy need to be secure to not 

only landowners but also land lessees to stimulate land lessors to give out a long-term 

tenancy and tenant farmers to implement long-term investment in land, which is believed to 

enhance land productivity. 

 Striking a balance between growth and rural poverty reduction: 2.4

alternatives for small farmers to access wealth 

 Land tenure security and its emerging negative impacts on the rural poor 2.4.1

in imperfect contexts 

The observations on the importance of land tenure security as analysed previously support the 

claim that land tenure security is a pre-condition for agricultural growth and rural poverty 

reduction in the changing socio-economic circumstances of at least some developing 

countries. Some scholars, however, draw attention to “side effects” that land tenure security 

may impose on the rural poor, especially where land, labour, and credit markets are 

underdeveloped.80 The side effects focus on the vulnerability of the poor to changing factors 

of markets and living demands due to their limited capital capacity and social status. On the 

one hand, land titling or land rights registration is conventionally an effective legal 

mechanism to enhance security of land tenure.81 On the other hand, such land formalization 

may lead to more landless people in developing countries and consequently negatively affect 

rural poverty reduction. As the registered rights are supposed to be transferred much more 

conveniently than unregistered rights, the poor could likely sell their registered land rights to 

afford urgent financial demands for healthcare, education and living, which are potential in 

                                                                                                                                                        
system/files/FM_WP15%20CEPS%20on%20Rental%20Market%20Regulations.pdf> accessed 20 October 

2013. 

80 See, for example, Jolyne Melmed-Sanjak and Susana Lastarria-Cornhiel. 'Land access, off-farm 

income and capital access in relation to the reduction of rural poverty' (1998) Land reform FAO <ftp://ftp. 

fao.org/sd/sda/sdaa/LR98_1/art1.pdf> accessed 5 July 2010. 

81 Gershon Feder and Akihiko Nishio. 'The benefits of land registration and titling: Economic and 

social perspectives' (1998) 15(1) Land Use Policy 25. 
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low-income countries. Such a fear is relevant, but it would be better rather to consider it as a 

warning that policy-makers need to pay much attention to the vulnerability and the limited 

capital capacity of the rural poor during their making decisions concerning economic growth 

and poverty reduction. The warning also highlights a necessity to develop other mechanisms 

together with land tenure security in order to help increase the rural poor’s income and 

diversify their income sources. 

 Alternatives for the rural poor to access wealth 2.4.2

Security of land tenure is one of the preconditions for the poor to struggle against poverty. 

Land tenure design is largely influenced by politics; therefore, upgrading the poor’s political 

status is the first step in helping them to improve their tenure security. Many international 

organizations emphasize the weight of empowerment of the poor in policy-decision making 

processes by improving the bargaining and influencing power of the poor in designing 

policies affecting their livelihoods. 

In addition to the empowerment of the poor, diversification of farmers’ income is 

practically significant to lift the poor out of poverty. Diversifying farmers’ income is to 

generate farmers’ income from different income sources besides their primary income from 

farming, which is thought to reduce their farming income instability and increase their total 

income. Farming is highly dependent on external and unpredictable factors such as weather 

and markets. As a result, farmers’ income is unstable and vulnerable to loss of agricultural 

outcome. There are some ways to diversify the farmers’ income including off-farm jobs in 

urban and in rural areas, co-operation in using land, and renting out their uncultivated land. 

In respect of non-farm jobs, it is important to pay attention to the development of rural 

non-farm economy in addition to urban ones in less developed countries, where the 

agricultural sector still plays a dominant role in the overall economy. Mounting evidence 

shows that many rural-to-urban migrants encounter problems relating to shelters and health in 

urban areas, and they escape from the rural poor population to join the urban one.82 To partly 

address this problem, it is better to invest in rural non-farm economy, which offers off-farm 

occupation for the peasants or rural landless to increase their income without leaving their 

                                                 
82 See, for example,  United Nation Development Programme, Human development report 2009: 

Overcoming barriers - Human mobility and development (Palgrave Macmillan 2009), ch.3; M. M. H. Khan 

and A. Kraemer. 'Are rural - urban migrants living in urban slums more vulnerable in terms of housing, 

health knowledge, smoking, mental health and general health?' (2013) International Journal of Social 

Welfare, 3. 
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own home in the rural areas.83 Furthermore, development of the rural non-farm economy 

brings about other advantages to rural people such as development of infrastructure, 

increased opportunities of seasonal off-farm jobs in locality, and contribution to local 

economy and welfare from tax collection and business activities. Importantly, diversifying 

farmers’ income occurs not automatically but conditionally. The primary conditions for 

farmers’ income generation are the development of rural infrastructure and education.84 

These conditions are included in the rural development process. Rural development will 

benefit not only the rural livelihood but also the overall economy.  

The poor in general, and the rural poor in particular, are highly vulnerable to external 

changes related to financial issues and policy bias due to their disadvantages in capital 

accumulation and political standing. To help the rural poor reduce their vulnerability and 

disadvantages, it is necessary to design instruments that can empower them to be able to 

access diverse income generation. 

 Conclusion 2.5

The importance of agriculture to economic growth and poverty reduction may not be the 

same in different stages of the development process in a nation. However, agricultural 

development is always crucially important to developing countries, where a high percentage 

of the population still depends for its living on agriculture and most of the rural people are 

poor. This is particularly relevant to the present context of increasing scarcity of arable land, 

stagnation in agricultural productivity, and rapidly growing population in less-developed 

economies threatening national and global food security and livelihoods of millions of rural 

people. To improve the agricultural productivity, a bulk of key activities must be undertaken 

consistently and simultaneously. Among these key issues is investment in agricultural land to 

boost the productivity and efficiency of agricultural land use. This means that there is a need 

to give greater material incentives to all stakeholders including farmers and investors to 

invest in land and agriculture. Among other institutions necessary to provide such incentives, 

agricultural land tenure is required to be secure to encourage the stakeholders to confidently 

make long-term investment in land and use it productively, efficiently and sustainably. 

The literature referred in the previous sections demonstrates that security of tenure is a 

prerequisite to motivating land-related investment in the developing world. Such a hypothesis 

has been reinforced by some empirical findings, especially in regions where high pressure of 

                                                 
83 Momtaz Jahan. 'Impact of rural urban migration on physical and social environment: The case of 

Dhaka city' (2012) 1(2) International Journal of Environment and Sustainability 186, 193. 

84 Steven Haggblade, Peter Hazell and Thomas Reardon. 'The Rural Non-farm Economy: Prospects for 

Growth and Poverty Reduction' (2010) 38(10) World Dev 1429, 1438. 
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land scarcity, land value, and land conflicts exists and commercial farming emerges. The 

security of agricultural land tenure is necessary to both economic growth and rural poverty 

alleviation in low-income countries; therefore, the law regulating agricultural land relations 

must be designed in a way that facilitates enhancement of land tenure security targeting land 

use efficiency, equality and sustainability. It is also noticeable that tenure security is only one 

precondition to stimulate investment in land and reduce poverty in the changing socio-

economic conditions of many developing countries. Increasing agricultural land productivity 

and lifting the rural poor over the poverty line sufficiently and sustainably require much more 

than security of land tenure, even though tenure security plays a key issue in institutional 

arrangements. 

 

  



 



 

Chapter 3 
Land tenure security: the operational definition and 
measurements 

 
 
 

 Introduction 3.1

Given the role of land tenure security in agricultural growth and poverty reduction in 

transition economies as discussed in the previous chapters, it is important to enhance tenure 

security. To do this, the assessment of the security of a given land tenure is necessary. This 

chapter aims to analyse the concept and the criteria of land tenure security which serves as 

guidance for such an assessment. As the study focuses on agricultural land tenure, the 

analysis of the concept and criteria are mainly in relation to this type of land tenure. 

In this chapter, I will argue that transferability should be included in the concept of land 

tenure security, particularly in transition economies, where market transactions of land 

become important sources to access land. The inclusion of the marketability of land or land 

rights to land tenure security will encompass land tenure arrangements in order to enhance 

the security of land tenure. In addition, I will discuss the three elements of land tenure 

security, establishing guiding criteria for studying the security of a given land tenure, 

particularly that of Vietnam and China, which will be analysed in the remaining chapters. 

 The operational definition  3.2

Land tenure has significant impacts on social, economic, and political success in a nation, and 

consequently land tenure should be designed appropriately and with a consideration to meet 

specific societal objectives. In practice, however, land tenure is influenced to a higher degree 

by political decisions. As such, land tenure affects individuals and non-state institutions 

more, especially under state ownership of land regime, and even under private ownership 

because the state as the public administrator has its power over the design of rules on land 

relations. Individuals and non-state institutions, standing in the position of a “regulated 

party”, expect the state to give them the security of their rights to land. The perception that 

land tenure is secure is very important to social livelihood and prosperity. 

Land tenure systems play an important role in economic growth as well as social welfare. 

One of the optimal goals of land tenure arrangements is to increase the security of land 

tenure. The concept of land tenure security is not new. It has been raised as a concern since 
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the 1970s,85 and has attracted a number of on-going theoretical and empirical researches. 

Until now, there is no consensus about the definition of land tenure security. Several 

researchers, however, consider certainty as an element of land tenure security and security of 

tenure as one’s perception of the certainty of his rights to a piece of land.86 For example, a 

farmer feels secure in his land rights if he believes that his rights to land may not be forcedly 

taken against his will. Based on the nature of tenure security as the perception of people on 

the certainty of their rights to land, Place et al. define land tenure security indirectly by 

describing the existence of such a perception as follows:  

 “Land tenure security exists when an individual or group is confident that they have rights to 

a piece of land on a long-term basis, protected from dispossession by outsider sources, and 

with the ability to reap the benefits of labor and capital invested in the land, whether through 

direct use or upon transfer to another holder.”87  

Place et al. give a detailed and comprehensive definition of land tenure security. It firstly 

includes the three main elements of land tenure security, namely (1) breadth, (2) duration and 

(3) assurance. Secondly, their definition is relevant to all types of land, even residential or 

agricultural land. In this regard, we can compare their definition to that of others. For 

example, Durand-Lasserve and Selod mention security of tenure as protection from forced 

eviction from urban land.88 The subject matter of their paper is urban land for housing, and 

accordingly the authors refer to the security of land tenure as the most important element of 

residential land use. They focus on the element of prevention from illegal eviction as security 

of urban land rights and ignore the other benefits a person may derive from his land, e.g. 

receiving other profits besides shelter from investment in land (such as agricultural products). 

Third, the definition proposed by Place et al. also implies that tenure insecurity means land 

rights holders may be confronted with a risk of losing their rights to land as well as their 

                                                 
85 Jean-Louis van Gelder. 'What tenure security? The case for a tripartite view' (2010) 27(2) Land Use 

Policy 449, 450. 

86 Ubink contributed an aggregate analysis of the definition of land tenure security. See Janine M. 

Ubink, 'Legalising Land Rights in Africa, Asia and Latin America: An Introduction' in Janine M. Ubink, 

André J. Hoekema and Willem J. Assies (eds), Legalising Land Rights: Local Practices, State Responses 

and Tenure Security in Africa, Asia and Latin America (Leiden University Press 2009) 13-16. 

87 Frank Place, Michael Roth and Peter Hazell, 'Land tenure security and agricultural performance in 

Africa: Overview of research methodology' in J. W. Bruce and S. E. Migot-Adholla (eds), Searching for 

land tenure security in Africa (Kendall/Hunt Publishing Company 1994) 19. 

88 Alain Durand-Lasserve and Harris Selod, 'The Formalization of Urban Land Tenure in Developing 

Countries' in Somik V. Lall and others (eds), Urban Land Markets: Improving Land Management for 

Successful Urbanization (Springer 2009) 101. 
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investment in land at some time in the future.89 This means that their definition accords with 

the consensus among researchers considering land tenure security as a continuum of land 

rights.90 

In addition, the definition of tenure security given by Place et al. suggests that security of 

land tenure should not merely refer to the safety, certainty, or assurance of land rights. In the 

case of farmers’ land rights, as an example, tenure security does not only mean that a farmer 

is protected from involuntary eviction from his land. It rather means that the farmer can enjoy 

the economic benefits that his land rights are able to bring to him free from the claims of the 

others, including the state or the community. The creditability of tenure security to 

investment incentive varies in different socio-economic conditions. In societies where 

farming is almost the only way to survive for most of the population and land use diversity is 

limited to cultivation, tenure security with very limited transferability would be sufficient to 

encourage land-related investment. This is because in such socio-economic circumstances, 

the significance of tenure security to farmers is likely the protection from the claims of the 

others to the produce created by the farmers. In this case, inheritance could be enough to 

motivate farmers’ long-term investment in land improvement. However, when alternative 

income sources and high pressure on land occur, such tenure security would be insufficiently 

conducive to generate large investment incentives. 

Security of land tenure is classified into three types: de jure tenure security, de facto 

tenure security,91 and perceived tenure security.92 De jure or legal tenure security is based on 

tenure formalization or legal status of tenure. Land rights are registered formally and land 

right holders have titles over their rights to land. In such a case, land rights holders assume 

that their rights to a piece of land are obviously protected and enforced by the state because 

                                                 
89 Gladys Mutangadura. 'The incidence of land tenure insecurity in Southern Africa: Policy implications 

for sustainable development' (2007) 31(3) Natural Resources Forum 176, 177.  

90 Janine M. Ubink, 'Legalising Land Rights in Africa, Asia and Latin America: An Introduction' in 

Janine M. Ubink, André J. Hoekema and Willem J. Assies (eds), Legalising Land Rights: Local Practices, 

State Responses and Tenure Security in Africa, Asia and Latin America (Leiden University Press 2009) 13; 

Alain Durand-Lasserve and Harris Selod, 'The Formalization of Urban Land Tenure in Developing 

Countries' in Somik V. Lall and others (eds), Urban Land Markets: Improving Land Management for 

Successful Urbanization (Springer 2009) 101, 105. 

91 De facto and perceived tenure security may be used overlapped by some authors, see, for example 

UN-HABITAT, Handbook on best practices, security of tenure and access to land: implementation of the 

HABITAT agenda (Unedited version edn, UN-HABITAT 2003) 10. 

92 Jean-Louis van Gelder. 'What tenure security? The case for a tripartite view' (2010) 27(2) Land Use 

Policy 449, 451. 
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they have legally registered proof for the rights to land already recognized officially by the 

state.  

In contrast to de jure tenure security, a person who has no formal registration of his rights 

to land may gain de facto tenure security due to his actual occupation/occupancy of land. As 

stated by Ubink,93 people may perceive their land rights secure not only through the legal 

status of their rights but also the practical situation thereof. De facto tenure security may be 

acquired by internal and external factors such as duration of actual occupation, size of 

settlement, the level and cohesion of community organizations, third-party support, the 

mobilization of media, and political acceptance or administrative practices. 94  

Unlike de jure and de facto tenure security, according to Van Gelder,95 a person’s 

perception of tenure security is regarded as his experience with the situation of his own 

tenure. In contrast, however, perceived land tenure security is dependent on legal or practical 

foundations. When considering legal provisions on land tenure, a person may identify the 

level of security of his land rights. Additionally, by observing the implementation of legal 

regulations and the conventional local practices, he may know how certainly he can actually 

enjoy his rights to land free from the claims of the others. Therefore, there are generally two 

typical typologies of land tenure security, namely de jure and de facto, which are based on 

one’s perception of the security of land tenure.  

The classification of land tenure security is highly relevant to raise the awareness of its 

diversity, and the importance of both the law and its implementation in reality. The law here 

should not necessarily be limited to the statutory sources. Rather, it could include the 

customary law, which also serves as socially recognized norms defining land tenure. In 

addition, the typologies of tenure security imply at least two things to the designation of legal 

instruments with an attempt to enhance tenure security. First, legislative improvements 

should be taken into account to improve de jure land tenure security. Second, lawmakers 

need to pay due attention to the enforcement of the land tenure law in order to enhance de 

facto tenure security. The law on paper therefore should not be only well defined but it 

should also be well enforced.  

 

                                                 
93 Janine M. Ubink, 'Legalising Land Rights in Africa, Asia and Latin America: An Introduction' in 

Janine M. Ubink, André J. Hoekema and Willem J. Assies (eds), Legalising Land Rights: Local Practices, 
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94 Jean-Louis van Gelder. 'What tenure security? The case for a tripartite view' (2010) 27(2) Land Use 
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 Measurements 3.3

Given the importance of land tenure security to landholders’ investment incentive as analysed 

in the previous chapter, the assessment of the security of certain land tenure is necessary. As 

the socio-economic conditions change, land tenure systems evolve accordingly in order to 

reinforce landholders’ investment incentive in land improvement. The literature of the 

evolution of property regimes shows that, under the pressure of population growth and land 

scarcity, tenure security is one important factor affecting landholders’ investment 

incentives.96 Therefore, it is not surprising that the demand for measuring the security of a 

given land tenure arrangement is practical and valuable in order to find whether an existing 

land tenure system can bring about sufficient confidence for landholders to have a long-term 

investment in their land. 

The World Bank initiated a project focusing on evaluation of tenure security of selected 

African countries in relation to agricultural performance. A group of researchers involved in 

the project worked on an operational definition of land tenure security and proposed working 

measurements as guiding criteria for the empirical research into land tenure security in 

Africa.97 Place et al. suggested three measurements, which are derived from the 

aforementioned definition of tenure security proposed by these authors as said above. The 

measurements are the breadth, duration and assurance of land tenure, which will be discussed 

below in detail. By providing an operational definition, these researchers have made a 

significant contribution to the establishment of basic criteria to measure the security of a 

given land tenure. The security that a land right holder has on his land is largely dependent on 

how many rights to land he has and to what extent he can enjoy them, how long these rights 

last, and how well they are enforced. 

Following Place et al., many other researchers apply these three measurements to assess 

the land tenure security of a specified land tenure system.98 For instance, Ping and 
                                                 
96 See, for example, Harold Demsetz. 'Toward a Theory of Property Rights' (1967) 57(2, Papers and 

Proceedings of the Seventy-ninth Annual Meeting of the American Economic Association) Am Econ Rev 

347; John Martin Currie, The Economic Theory of Agricultural Land Tenure (Cambridge University Press 

1981).   

97 Frank Place, Michael Roth and Peter Hazell, 'Land tenure security and agricultural performance in 

Africa: Overview of research methodology' in J. W. Bruce and S. E. Migot-Adholla (eds), Searching for 

land tenure security in Africa (Kendall/Hunt Publishing Company 1994). 

98 See, for example, Gershon Feder and Tongroj Onchan. 'Land Ownership Security and Farm 

Investment in Thailand' (1987) 69(2) Am J Agric Econ 311;Anne-Sophie Brasselle, Frédéric Gaspart and 

Jean-Philippe Platteau. 'Land tenure security and investment incentives: puzzling evidence from Burkina 
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Prosterman use the breadth, duration, and assurance of the land rights defined by the Chinese 

legal system as a basis to measure the security of land tenure in China.99 Brasselle et al., in 

their research on the relationship between land tenure security and investment incentives in 

Burkina Faso, choose nine types of land rights to assess the breadth, and temporary or 

permanent land right holding as the duration, to measure the tenure security.100 They also 

suggest using the quantity of land rights and the autonomy of exercising the rights to assess 

the land tenure security. Gebremedhin and Swinton developed a set of measures for the level 

of tenure security in their studied area when doing an empirical study on the role of land 

tenure security on investment in soil conservation in northern Ethiopia.101 These measures 

consist of the types of property rights (particularly freehold or leasehold) and the length of 

the land rights. The way in which Gebremedhin and Swinton measure the impact of land 

tenure security on land investment shows that the duration and the breadth of land rights 

affect land rights holders’ investment decisions, and the findings of their research confirm 

this assumption. As such, we can conclude that the three measurements suggested by Place et 

al. have been acknowledged and employed widely in several of the empirical research studies 

concerned. 

Prior to analysis of the content of each element of land tenure security, it would be 

important to note that the term security may be equated with similar terms such as certainty, 

safety, and assurance. This could be due to the conventional perception that tenure security 

refers to the safety of the tenure. In fact, safety, certainty or assurance of the land tenure just 

reflects one element, although very important, of tenure security. As demonstrated by Place et 

al., land tenure security must be comprised of three components: breadth, duration and 

assurance. First, the content or the composition of land tenure must comprise the land rights 

that could give confidence or incentive to landholders to invest in the land as well as the land 

duties that could prevent landholders’ unexpected behaviours damaging the social function of 

the land, but should not kill the motivation of farmers to invest in the land. The breadth of 

land rights is indeed primary to tenure security. The security of tenure is as important as the 
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extent thereof. Without a good tenure, the security of the tenure would certainly become less 

creditable to landholders. Take the case of the collectivization of farmland in Vietnam and 

China as an example. We can see that the land rights of individual farmers were very limited; 

the farmers only were allowed to cultivate collectively the land and had little say in the 

control of land use and distribution of proceeds from the land. This is also considered a land 

tenure regime, but its security is apparently very low, giving little economic incentive for 

land-related investment.  

In short, tenure security is comprised of three elements, the last one being assurance. The 

separate analysis of each element of tenure security does not imply that the three elements are 

unrelated. In fact, they are all equally important to tenure security as well as the assessment 

of the security of a given land tenure. Their separate analysis, therefore, is just for the 

convenience of the study. 

 Breadth 3.3.1

According to the summary of Hanstad et al. on the measurements of tenure security, the 

breadth of land rights consists of two elements: the quantity and quality of rights in land.102  

 The quantity of land rights refers to the number of rights to land a person or a group may 

hold. In a bundle of land rights, some rights are central and the others are subordinates. The 

central rights may include the right to possession, exclusion, disposition, use, enjoyment of 

profits, and destruction. However, each legal system defines property rights to land 

differently due to its own social, cultural, political, and economic conditions. Some rights 

may be key rights in one system, but not in others. There are accordingly some preliminary 

issues to consider when assessing the security of a tenure system. 

The first concern is about the quantity of potential rights over a land parcel. There is no 

consensus on how many land rights can possibly be assigned to a piece of land.103 I think that 

in measuring the land tenure security, it is meaningful not to put forward a numerus clausus 

of all potential types of land rights but to examine which characteristics a certain land right 

must have in order to generate security. Therefore, in assessing the tenure security, it would 

be better to attentively consider whether a given land tenure arrangement can define land 

rights clearly and whether it includes a sufficient number of land rights to enhance the 

security thereof, e.g. giving landholders enough confidence to invest in their land 

improvement for a long term. 
                                                 
102 Tim Hanstad, Roy L. Prosterman and Robert Mitchell, 'Poverty, Law and Land Tenure Reform' in 

Roy L. Prosterman, Robert Mitchell and Tim Hanstad (eds), One Billion Rising: Law, Land and the 

Alleviation of Global Poverty (Leiden University Press 2009) 35. 
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In addition, it is submitted that transferability of land rights should be taken into account 

when assessing tenure security in transitional economies. As economic activities are various 

in transitional economies, the transferability of land rights is significantly important to 

facilitate farmers to reallocate their labour and land endowment to their best interest. As 

indicated previously, transferability is an element of tenure security and the capital value of 

land can be realized fully through the sales of land rights, causing land to become a 

marketable commodity. Some scholars tend to exclude the transferability of land rights from 

the security of land tenure. In my view, however, the security of land tenure does not only 

include the secure access to land but also the enjoyment of the fruit of labour and capital 

investment in land improvement, which is the most significant to their access to land. 

Without transferability of land rights, a land right is hardly the most creditable right nor a true 

property right.  

Moreover, it is worth noting that transferability of land rights should be viewed beyond a 

conventional understanding. It could include both temporary and permanent transfers of land. 

It would be a misunderstanding to hold that customary land cannot be transferable and 

accordingly that its tenure is insecure. In fact, customary land tenure allows the transferability 

of land rights among the members of the community and even to the outsiders of the 

community for a definite period of time, as can be illustrated in the case of Indonesia. In 

other words, customary land can be rented out to those who are not the members of the 

community. As such, customary land law recognizes the importance of transferability of land 

rights as a composition of land tenure security.   

The second element is the quality of the land rights. When clarifying the notion of the 

breadth of land rights, Hanstad et al. mention the quality of land rights, but they do not define 

the quality of land rights. According to Scott’s elaboration on the characteristics of land 

rights,104 the quality of a land right refers to the security of that land right. However, as Scott 

did not analyse tenure security as defined by the above three measurements, the security he 

mentioned could probably be associated with the assurance of land rights as the third element 

of tenure security, which I have discussed previously and will elaborate on further in section 

3.3 below. In my view the quality of a land right depends on the extent of the land right, or 

what restrictions are imposed on it. For example, a land right holder is entitled to use and 

manage a plot of land, but the scope of the right is limited to exploiting the land for a defined 

and fixed purpose such as growing rice and he is not entitled to transfer this use right to 

others. In such a case, the landholder is legally assigned one power over the land, i.e. the right 

to use the land, but this power is subject to two restrictions: the land may only be used for 

rice growing and it may not be transferred; therefore, the quality of the right is limited. 

                                                 
104 Anthony Scott, The evolution of resource property rights (Oxford University Press 2008). 



Land tenure security: the operational definition and measurements 41

 

 

Another example is landholding ceilings. As landholding ceilings set up a limitation to the 

size of the plot a landholder is allowed to hold, they affect the quality of the right to some 

extent, particularly limiting the possibility of application of economics of scale if the ceiling 

is low. Although land tenure comprises not only privileges or rights but also duties or 

restrictions over land, the restrictions on the rights should be limited and justified for the sake 

of keeping the rights function well, making land use effective and sustainable in a specific 

context of socio-economic conditions. 

Furthermore, in respect of measuring the security of land rights, the question is which 

particular land rights are significant to enhance land right holders to invest more and for long 

term in their land. We can go back to the definition of tenure security to elaborate on this 

issue. The underlying issues of the definition are the freedom or confidence of the land right 

holders in using, managing and getting benefits from their land, and the enforcement of such 

freedom and confidence. As such, when measuring the security of land tenure, the freedom of 

landholders in dealing with and benefiting from their land should be taken into account. In 

this respect, private ownership of land may be viewed as the best method to bring about the 

largest freedom to a private entity due to its attributes in exclusivity, flexibility, 

transferability, and duration over the other categories of land tenure. However, this does not 

necessarily mean that the other types of land tenure (i.e. open access, state ownership, and 

communal ownership) are not as good for inspiring confidence. Recently, scholars strongly 

suggest that land tenure should be arranged and examined based on its locality and multi-

facets.105 Besides the economic aspect, there are many other aspects such as social, cultural, 

and political that could affect how real property rights are formed and defined. It is, therefore, 

important to take into account all these aspects in the assessment of the security of a given 

land tenure. 

 Duration 3.3.2

Besides defining the subjects of the rights to land and the conditions of holding these rights, 

land tenure shapes the length of land rights. The duration of land rights determines how much 

profit land rights holders can make from their land. This will affect their land-related 

                                                 
105 See, for example, Gerti Hesselling, 'Legal and institutional incentives for local environment 

management' in H. Secher Marcussen (ed), Improved natural resource management: the role of formal 

organisations and informal networks and institutions (International Development Studies, Roskilde 

University 1996); Tim Hanstad, Roy L. Prosterman and Robert Mitchell, 'Poverty, Law and Land Tenure 

Reform' in Roy L. Prosterman, Robert Mitchell and Tim Hanstad (eds), One Billion Rising: Law, Land and 

the Alleviation of Global Poverty (Leiden University Press 2009) 24; Frank Place. 'Land Tenure and 

Agricultural Productivity in Africa: A Comparative Analysis of the Economics Literature and Recent 

Policy Strategies and Reforms' (2009) 37(8) World Dev 1326.     
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investment decisions.106 The duration of land tenure, therefore, is regarded an indicator of 

tenure security assessment, and it is the quantitative indicator. 

The duration of a property right depends on its type though sometimes a type of right may 

last as long as others. The duration of different land rights over a plot of land is not always 

the same. Private property rights are regarded to have the longest duration of land rights 

while usufruct rights may be imposed a time limit. As analysed by Currie, the duration of 

lease determines tenants’ investment decision and affects the tenants’ perception of tenure 

security.107 The longer a property right can hold its enforcement, it is presumed, the more 

secure the tenure is.108 In this regard, it is important to note that this holds true if the other 

measures of tenure security are unchanged. In other words, if the breadth and assurance are 

not improved, an extension of the length of land rights could probably enlarge tenure 

security. 

There is an agreement on the importance of the length of land rights as one of factors 

contributing to enhance tenure security. The question that arises is what length of land tenure 

would provide the greatest certainty. Is exclusive ownership over land the most certain, or is 

a life expectation of 99 years preferable? It is hard to determine a fixed duration of land rights 

to ensure the greatest security, but the principle is that the longer a land right expectation 

exists, the more certain it is perceived to be. In other words, the length of a land right should 

be long enough for the right holder to reap his investment, including labour, capital and 

technology, in the land. In this respect, land tenure duration should be extended as much as 

possible to enhance the certainty of land rights. 

 Assurance 3.3.3

Being part of tenure security, assurance is its third indicator. Without the assurance of land 

rights, even if the duration is longer and the breadth is greater, a land right can hardly be a 

real right if it is not enforceable and protected legally or customarily. Consequently, 

                                                 
106 Berhanu Gebremedhin and Scott M. Swinton. 'Investment in soil conservation in northern Ethiopia: 

the role of land tenure security and public programs' (2003) 29(1) Agricultural Economics 69, 83. 

107 John Martin Currie, The Economic Theory of Agricultural Land Tenure (Cambridge University 

Press 1981) 69-72. 

108 Tim Hanstad, Roy L. Prosterman and Robert Mitchell, 'Poverty, Law and Land Tenure Reform' in 

Roy L. Prosterman, Robert Mitchell and Tim Hanstad (eds), One Billion Rising: Law, Land and the 

Alleviation of Global Poverty (Leiden University Press 2009) 35; Li Ping and others, 'Land Reform and 

Tenure Security in China: History and Current Challenges' in Janine M. Ubink, André J. Hoekeme and 

Willem J. Assies (eds), Legalising Land Rights: Local Practices, State Responses and Tenure Security in 

Africa, Asia and Latin America (Leiden University Press 2009). 
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assurance is “a measurement of the certainty of the breadth and duration of the rights that are 

held”.109 Assurance of the breadth and length of rights to land may be observed from how 

property rights in land are exerted in the law and in practice. In law, property rights can be 

protected through either administrative or judicial procedures, or both. For example, under 

Vietnamese law, land rights disputes are resolved by either an administrative authority or a 

court of law.110 Moreover, land rights may be enforced by practical implementation of tenure 

system. 

The enforceability of land rights, as such, is the greatest concern in measuring the security 

of land rights. In this respect, there are two crucial matters concerning the enforceability of 

land rights. The first is the level of sufficiency and efficiency of the legal protection of land 

rights. This aspect of enforceability of land rights is very significant to landholders in 

decisions of land-related investment. If their land rights are required by law to be enforced, 

but the legal mechanism to enforce the rights is ill-defined or poorly implemented, such a 

legal protection is deemed not sufficient to enhance the investment incentives. The second 

matter is that the cost of enforcement should not be too expensive for land right holders to 

afford, so that they cannot pay for the cost of enforcement of their land rights. Thus, it is 

necessary to note that “a land “right” that cannot be exerted or enforced is not a meaningful 

right, and the more costly it is to enforce the right (in money, time or effort), the less valuable 

it is.”111 

 Unambiguity, transparency and stability 3.4

The measurements as analysed above are indeed based on the three elements of land tenure 

security. However, land tenure security is affected by external factors such as unambiguity, 

transparency, and stability of land tenure. As it refers to one’s perception, the process of 

acknowledging the land tenure affects that perception of land tenure security. A person needs 

to be aware of his land rights before establishing the understanding of and confidence therein. 

Therefore, land tenure must be well defined, accessible and stable to facilitate the process of 

forming people’s confidence of their rights to land.   

  

                                                 
109 Li Ping and Roy L. Prosterman, 'From Collective to Household Tenure: China and Elsewhere' in 

Roy L. Prosterman, Robert Mitchell and Tim Hanstad (eds), One Billion Rising: Law, Land and the 

Alleviation of Global Poverty (Leiden University Press 2009) 280. 

110 For detail, see section 4.8.2. 

111 Tim Hanstad, Roy L. Prosterman and Robert Mitchell, 'Poverty, Law and Land Tenure Reform' in 

Roy L. Prosterman, Robert Mitchell and Tim Hanstad (eds), One Billion Rising: Law, Land and the 

Alleviation of Global Poverty (Leiden University Press 2009) 36. 
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First, due to the complexity, multi-faceted nature, and locality of land tenure, it is 

significant for a legal system to make a clear and comprehensive definition of property rights 

in land in accordance to the social, cultural, political, and economic conditions where that 

legal system exists. As suggested by the World Bank, “the definition of property rights to 

land….must be clear and equitable, in line with practice on the ground; rights must be 

sufficiently long term; and risks of losing them to discretionary bureaucratic behaviour must 

be eliminated.”112 It is because land tenure and property rights in land are interrelated in the 

sense that land tenure is a set of rules governing how property rights in land are allocated in 

societies. As acknowledged in several jurisdictions, the law only recognizes a limited number 

of real rights or the numerus clausus of property rights. Only the real right that is recognized 

by the state statutorily or customarily can be included in the land tenure and protected by the 

state. Real rights are the rights in a thing, and unlike personal rights, they are held against the 

whole world, not a specific person. In light of this characteristic, real or property rights ought 

to be accurately delineated so that other people can acknowledge their existence and respect 

them. In addition, the security of land tenure relates to people’s perception of the certainty of 

their land rights. As such, land rights must be defined so clearly and comprehensively that 

land right holders can know what they are entitled to do with their land rights and how they 

can make their land rights most beneficial for their interest in order to decide if and how long 

they should invest in land. It is also of value to note that whatever ideologies, cultures, and 

practices the definition of a property right is based on, such a definition must be clear and 

comprehensive enough to give security to enhance local people’s incentives to use land 

efficiently and sustainably. 

Well-defined land tenure is the first step in the process. Land tenure that is virtually secure 

but defined ambiguously or unclearly will affect the understanding of landholders of their 

land rights. Consequently, they may be confused about their land rights and can hardly be 

fully aware of the potential risks that could lead to losing their land rights. One of the benefits 

of tenure security is to help landholders to anticipate what will happen to their land rights 

once a given action incurs in relation to their land. Well-defined land tenure also enhances 

security in the sense that it can help to limit discretionary interpretation of land tenure by 

powerful people and reduce the possibility of abuse of power. As land rights are more clearly 

defined, there will be fewer opportunities for government officials to take advantage of the 

ambiguity of the tenure to seek unfair interest such as bribery. This is significantly important 

to reinforce the confidence of landholders in their land rights. It is, therefore, necessary to 

take into account how clearly land tenure is defined and described when we assess its 

certainty. 

                                                 
112 Klaus Deininger, Land policies for growth and rural poverty reduction (World Bank 2003) 8. 
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Well-defined land tenure can be reflected in different forms. It can be in the form of a 

communal law or a statutory law, provided that it is comprehensible and clear. More 

importantly, well-defined land tenure reflected in a certain form must be accessible by all the 

people in society. The awareness of landholders of their land rights is equally vital to land 

tenure security. It is actually the second step in the process of building a person’s perception 

about his land rights. To facilitate this, well-defined land rights ought to be published. 

Among other ways, legalization is a perfect way to do so, particularly in societies where law 

is widely recognized.  

Stability of land tenure refers not only to few changes to the land rights but more 

importantly, the changes must not alter the rights adversely. For instance, in the case of 

China, on which I will elaborate in Chapter 5, the law first had enabled farmers to hold a 

lease for three years, but then it allowed an extension for another 30 years. Such a change in 

the duration of the land right is considered stable as it enhances the length of the right and 

consequently the security of the land right. In addition, the stability of land tenure can be 

viewed as the continuum of land rights as the continuum refers to the transformation of land 

rights from informal to formal land rights, from land-use rights to ownership rights. The level 

of security of land tenure should be in line with the socio-economic development. The 

security in fact partly refers to the provision of more rights to land to private parties vis-à-vis 

the control of the state over land in addition to the protection from the claims of other private 

parties.  

 Conclusion 3.5

Land tenure security refers to a person’s perception of the certainty of enjoying the return on 

his land-related investment against others’ claims. Tenure security consists of three elements; 

namely the extent or breadth, duration, and assurance of land tenure. The breadth refers to the 

number of the rights and the quality thereof. Here it is important to include the transferability 

of rights. The duration measures the length of the land rights; it should be long enough for 

farmers to enjoy the return of their land-related investment confidently. Assurance is the 

certainty of the extent and the duration of land tenure, especially with regard to the law and 

the law enforcement. It is also important to note that tenure security must be composed of 

these three elements, in which assurance or certainty is the third element of tenure security, 

instead of mistaking it for the security of land tenure. The three measurements are 

increasingly used to measure the certainty of a given land tenure. The perception of tenure 

security is, however, affected by the awareness of landholders of land rights. As such, to 

assess land tenure security comprehensively, besides the three measures, it is necessary to use 

other criteria as a basis, such as the unambiguity, accessibility, and stability of land tenure. In 

the next three chapters, I will apply these criteria and give guidance in Chapter 4 and 5 to 
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assess the laws on land tenure security under the Vietnamese and Chinese law, respectively, 

and provide a comparison of the two systems in Chapter 6. 

  



 

Chapter 4 
Land tenure security and alternatives for small farmers’ access to 
wealth in Vietnam113 

 
 
 

 Introduction 4.1

As discussed in Chapter 2, land tenure security is a precondition for agricultural growth and 

poverty reduction in developing economies. It plays an important role in farmers’ decisions 

on land-related investment, especially in the long run. In this chapter, I describe the security 

of agricultural land tenure pertaining to individual and household farmers under the existing 

land law in Vietnam. The description of the land tenure security will serve as the basis for the 

comparative analysis and my argument in Chapter 6 that the law on the security of farmers’ 

land rights has been improved since the economic reform started in Vietnam, although there 

remain shortcomings which need to be tackled.  

As agricultural land tenure security and agricultural development are correlated, the 

chapter first demonstrates the development of the Vietnamese agriculture to give an overview 

of its role and achievements to the national economy and rural poverty reduction, as well as 

its constraints to meet the two objectives in new socio-economic conditions. Then, together 

with the description of the existing land tenure, this chapter evaluates the strengths and 

weaknesses of the existing land tenure in enhancing the security of farmers’ land rights. 

Given that tenure security cannot by itself improve farmers’ livelihoods, especially 

vulnerable farmers, this chapter presents alternatives that could assist farmers to access 

wealth in the transitional context of Vietnam. 

 Agricultural growth and rural poverty reduction 4.2

 Economic reform 4.2.1

Vietnam started the Đổi mới or economic reform in 1986 in response to agricultural 

stagnation and economic crises. The aim of the Đổi mới is to transform a centrally planned 

economy into a market-oriented one with a socialist direction. In essence, the reform focused 

                                                 
113 This chapter is based partially on H. Nguyen. 'Agricultural land tenure security under Vietnamese 

land law: legislative changes and improvements since the economic reform' (2013) 0(2) Land Tenure 

Journal. 
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on trade liberalization, allowing establishment and operation of private enterprises alongside 

with the state-owned ones. The starting point of the reform was to engage with the 

agricultural sector changing land tenure relationships. Accordingly, the State authorized 

agricultural cooperatives to allocate part of their farmland to their members for their own 

cultivation, and at the same time recognized the land rights of those individual households 

who were not members of any cooperatives but were cultivating their own land. Such a 

policy brought about considerable incentives for farmers to invest in land improvement and 

helped to address the agricultural stagnation successfully. Having acknowledged the success 

of the agrarian reform, Vietnam’s government extended the reform to other economic sectors 

with remarkable achievements. 

Economic growth is one of the outstanding results of the Đổi mới process. The GDP per 

annum during the period of 1986 – 2007 was seven per cent, which is regarded as a success 

in economic growth.114 Being used to be a net rice importer, Vietnam has produced enough 

rice for not only its domestic consumption but also exportation since 1989,115 being ranked 

the second largest rice exporter in the world since 2005.116 Besides the agricultural growth, 

industry and service developed relatively fast. At present, their share in the GDP is 

significantly higher than that of the agriculture. Furthermore, Vietnam established diplomatic 

relations with a number of countries and regions and became a member of several important 

international organizations such as ASEAN, WTO, and AFTA. Broad international 

cooperation has been supporting the integration of the national economy into the world 

economy, accommodating the success of the economic growth in Vietnam during the 

transition process. 

In looking at the achievements of the past 25-year renovation, it could be concluded that 

the economic reform initiated in 1986 was a right choice for Vietnam’s development. 

However, the transformation of the economy has not yet completed, the market factors are 

imperfect, particularly the land and credit market, and the transformation to an industrial 

nation by 2020 remains a development mission. According to the 2011-2020 national socio-

economic development strategy issued by the CPV at its 11th congress, Vietnam is expected 

                                                 
114 IEA, Energy balances of Non-OECD Member Countries (Indicators Vol. 2007 Release 01 edn, 

2007) cited in T. M. Do, D. Sharma and N. H. Nguyen. 'Review of existing energy framework for 

Vietnam' (2009) 3 GMSARN International Journal, 13. 

115 Dang Kim Son and others, 'Policy reform and the transformation of Vietnamese agriculture', Rapid 

growth of selected Asian economies. Lessons for agriculture and food security: Republic of Korea, 

Thailand and Viet Nam (FAO 2006) 9. 

116 S. P. Marsh, T. G. MacAulay and P. V. Hung (eds), Agricultural development and land policy in 

Vietnam (Monograph No. 123, ACIAR 2006) 153. 
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to become a modern industrial nation by 2020 with the annual growth rate of 7-8 percent, the 

GDP per capita of 3,000 US dollars, and the share of industry and service in the GDP of 85 

percent. In the process of attaining the future developmental goals, Vietnam has the 

opportunities of the present economic and social achievements, as well as being faced with 

the challenges caused by the past high growth rate, such as overexploited natural resources 

and rural-urban disparity. Additionally, a market economy such as the one that Vietnam has 

been approaching does not always support the ultimate developmental expectation of 

efficiency, equity and sustainability without the appropriate policies and institutions to 

balance the private and public interest effectively. 

 Agricultural development 4.2.2

Agriculture has played a crucial role in the economic and social development of Vietnam. 

After independence in 1945, the Vietnamese Government has given agriculture development 

a key priority in the national economic development because the majority of the population 

lives in the rural areas and earns a living in agriculture. At the same time, the national 

economy is underdeveloped and needs surplus from the agriculture to support its 

development. Due to the government’s increased attention on agriculture development, 

Vietnam’s agriculture has attained considerable achievements.  

Since 1989, Vietnam produces enough stable food for its domestic consumption. In fact, 

Vietnam has become the second largest rice exporter since 2005 and one of the strongest 

exporters of many agricultural products such as coffee, aquaculture and cashews in the 

world.117 The farming system has been in the process of transforming from subsistence 

farming to commodity farming.118 In particular, some specialized agricultural production 

regions have been developed. For example, there are rice production regions in the Red River 

Delta and the Mekong Delta of Vietnam; coffee growing regions in the High Land area and 

the Southeast area; tea growing regions in some mountainous and midland provinces of the 

North; rubber tree planting regions in the Southeast area; orchard regions in the Southeast 

area, the Mekong Delta of Vietnam and some provinces of the North; vegetable growing 

regions in Lam Dong and some other provinces of the Red River Delta; and sugar cane 

growing regions in the Central area.119 

In spite of the remarkable achievements in agricultural development, agricultural growth, 

                                                 
117 Dang Kim Son and others, 'Policy reform and the transformation of Vietnamese agriculture', Rapid 

growth of selected Asian economies. Lessons for agriculture and food security: Republic of Korea, 

Thailand and Viet Nam (FAO 2006) 18. 
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particularly land productivity, has been challenged by the growing scarcity of land, the 

fragmentation of farmland, and the degradation of arable land in Vietnam. Of 33,105,100 

hectares of the total area, agricultural land accounts for 9,598,800 hectares (making up 29 

percent of the total area). Since the rapid industrialization and urbanization, cultivated land 

has been lost drastically. For instance, the paddy land area declined 41,000 hectares annually 

(for the period 2001-2006),120 and the most paddy land loss concentrated in the deltas where 

the land is very fertile for agricultural production. According to the survey of the sixteen 

provinces by the Vietnam’s Ministry of Agriculture and Rural Development,121 366, 400 

hectares of agricultural land (accounting for 3.89 percent of the total agricultural land area 

under use) was expropriated by the State for industrial parks, urban expansion, and 

infrastructure development during 2001-2005. Additionally, the World Bank, the Embassy of 

Denmark, and the Embassy of Sweden in Vietnam were jointly reported that around one 

million hectare of agricultural land was converted to non-agricultural land for the period 

2001-2010.122 However, much of the expropriated land has been vacant or used ineffectively 

because a number of proposed development projects were suspended after having been 

granted, and the expropriated land left idle.123 Moreover, due to the low income from 

agriculture and the rise of off-farm job opportunities, the rural-urban migration has made a 

negative impact on agricultural land use in the rural areas. Many farmers have recently 

migrated from their farming area and left their farmland idle. These farmers tend to keep their 

small plots of agricultural land as a safety net when their off-farm jobs have been unstable 

and a social security system is imperfect. After years of the strict prohibition on private 

business and land transfer, the capital value of the land has increased dramatically since the 

State allows trade liberalization and land market. The land is used for multiple purposes other 

than agriculture and residence, especially for commercial ones, leading to the loss of 

agricultural land due to land conversion. 

                                                 
120 General Statistics Office, The Results of the 2006 Rural, Agricultural, and Fishery Census: Volume 

1 (Statistical Publishing House 2007) 31. 

121 Cited in Hoang Xuan Nghia. 'Đột phá chính sách nông nghiệp, nông dân và nông thôn trong giai 

đoạn hiện nay (The breakthrough policy in agriculture, farmers, and countryside in Vietnam)' Institute of 
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In addition to agricultural land loss, farmland fragmentation and land degradation have for 

years been concerns in Vietnam’s agricultural development. At present, there are ten million 

agricultural households nationwide. The average farmland per capita in Vietnam is very low 

compared to the other Asian countries at a mere 0.46 hectare.124 The fragmentation of 

farmland is popular, particularly in the Northern part of Vietnam, 125 on average, one farm 

household in the Red River Delta cultivates in 8-12 plots of land.126 The plots of agricultural 

land are too small to generate high income for farmers,127 and are not suitable for the 

commercial or commodity agriculture that the State has targeted. Besides, land degradation is 

rather serious in Vietnam. The degradation of land stems from many sources such as a 

decrease in land investment and climate change.128  

The quantitative and qualitative decline in the arable land has increasingly challenged the 

sustainable development of agriculture in Vietnam, which is expected to curtail the rate of 

poverty substantially in the rural areas. Such a decline stems from a variety of social and 

economic factors, of which land investment is one of the key factors. The capital investment 

of the whole society in agriculture, forestry and fishery has reduced significantly during the 

period 2005-2012, in comparison to the annual total capital investment (see Figure 4.1). More 

importantly, Figure 4.1 indicates that agricultural investment has accounted for a 

considerably small portion in the total investment of the society for years. Public spending on 

agriculture made up 10-15 percent of the state budget on basic infrastructure during 1997-
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2006.129 Yet during 2009-2012, state spending on agriculture, forestry and fishery declined 

compared to total state investment (see Figure 4.2). In addition to the decline in the total 

societal expenditure on agriculture, foreign direct investment (or FDI) in agriculture was 

relatively little (accounting for only 3-4 percent).130 Domestic private investment in 

agriculture shared only 13-15 percent of the total new investment in 2006, and the FDI on 

agriculture accounted for 1.4 percent of the 2006 FDI in Vietnam.131 In 2012, the FDI on 

agriculture was much less, making only 0.6 percent.132  It appears that agriculture is 

continually less attractive to investors. 

 

Figure 4.1: The percentage of agricultural investment in the total investment 

(Derived from the Statistics Yearbook of 2008 and 2012 of Vietnam’s General Statistics Office)  

To address the potential threats of reduced agricultural investment to land and agricultural 

productivity, the CPV released a resolution requiring the State to invest heavily in 

agriculture, and requiring the investment budget for agriculture to increase significantly in 

comparison to the one of the previous five years.133 However, agricultural investment still 

makes a small portion in the total public investment, as shown in Figure 4.2. On assessment 
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peasants and countryside in Vietnam: Present and Future) (National Political Publishing House 2008) 33. 

130 ibid.  

131 ibid 34. 

132 General Statistics Office, Statistical Handbook of Vietnam 2012 (Statistical Publishing House 2013) 

133 The resolution No. 26/NQ-TW issued by the Vietnam’s Politburo at its 7th meeting on August 5th, 

2008 regarding the development of agriculture, peasantry, and countryside.   
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of the public investment in agriculture and rural development, the Standing Committee of the 

NA reported that the state investment could meet 55-60 percent of the actual demand for 

agriculture.134 This implies that the State has to provide favourable policies to encourage 

private investment in agriculture to address the said limited investment and spur the 

agricultural development.  

 

Figure 4.2: The percentage of agricultural investment in the total state investment 

(Derived from the 2012 Statistics Yearbook of Vietnam’s General Statistics Office) 

The CPV has consistently encouraged agricultural land accumulation for commodity 

farming and longer-term duration of land rights to stimulate long-term land investment by 

issuing its several resolutions directing a further amendment to the current land law. Upon the 

expiry of the exemption of agricultural land use taxation of the period 2000-2010, the State 

has continually exempted the individual and household farmers from paying the agricultural 

land use tax for the period of 2010-2020, with the expectation of land investment 

improvement. Furthermore, the NA has determined to amend the existing Land Act, and 

assigned the Government to propose a draft of the amendment. In preparation for the draft, 

the Government has asked local governments to report the implementation of the existing 

Land Act in practice in order to draw out the imperfections of the existing land regulations 

which need to be changed, and have an overview of the actual land use situation nationwide 

for revising the master land use planning. 

                                                 
134 This report was released on 31 May 2012 and can be accessible  on the website of the Economic 

Committee of the NA at http://ecna.gov.vn/ct/GiamSatChuyenDe/Lists/VanBanLienQuan/Attachments/35/ 

bc160-TVQH%20kqua%20gsat%20thhien%20chsach%20ve%20dau%20tu%20cho%20NN-ND-NT.pdf 

(accessed 11 November 2012) 
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In response to the constraints of agricultural growth, the Vietnamese government has 

launched some policy reforms related to land use, rural finance, agricultural technology 

application, etc. in order to spur private investment in agricultural production. These policies 

comprehensively address some core issues of the agriculture stagnation such as land and 

labour productivity and rural transformation by reforming the policies in land, labour, and 

rural development. The reform policies have been available, but the transformation of the 

policies into comprehensive institutional arrangements has been a slow progress. There is a 

need to have further concentrated research on specific issues to translate the general policies 

into practice. It takes time and energy to make such a comprehensive and effective translation 

from theory into practice, particularly as agriculture development closely relates to the land 

policy that is multi-faceted and complicated in the context of politics, culture, and economy 

in Vietnam. It is presumed that a significant change would happen to the agricultural land 

policy as it did with the de-collectivization of farmland in 1988 to transform the agricultural 

sector to a modern and sustainable commodity farming by 2020.  

 Rural poverty reduction  4.2.3

Vietnam has been undergoing socio-economic changes due to changing policies and 

development goals. Agricultural growth has contributed to the alleviation of poverty in rural 

Vietnam since the Đổi mới. Among the driving forces for agricultural growth are the changes 

of land use policies, bringing about many incentives for agricultural land users to have 

longer-term land investment and enlarging the security of farmers’ rights to farmland. 

Vietnam has made progress in food grain production, turning over from a net staple food 

importer to the world’s third largest rice exporter in 1998, and the second one at present. The 

agricultural sector accounts for 20 percent of the GDP, giving jobs to more than 50 percent of 

the national labour force. Because 73 percent of the population lives in rural areas, where 

most of the poor resides, agricultural growth is an important determinant of poverty 

reduction. Actually, the poverty reduced from 37.4 percent of the population in 1998 to 11.1 

percent in 2012, and the percentage of the rural poor was 14.4 percent in 2012 compared to 

44.9 percent in 1998.135 This means that the proportion of the poor remains relatively high in 

rural Vietnam. Moreover, the income gap between urban and rural areas has widened in 

recent years. According to the result of the Vietnam household living standards survey of 

2010, the urban income is nearly two times higher than the rural and the return to labour in 

agriculture is lower than that in other sectors.136 Therefore, agricultural development still 

                                                 
135 General Statistics Office, Statistical Yearbook of Vietnam 2010 (Statistical Publishing House 2011); 

General Statistics Office, Statistical Handbook of Vietnam 2012 (Statistical Publishing House 2013).  

136 General Statistics Office, Result of the Viet Nam Household Living Standards Survey 2010 

(Statistical Publishing House 2011).  
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plays a key role in poverty reduction as well as improvement of farm households’ livelihoods 

in Vietnam at present and in the coming years.  

 An overview of the agricultural land tenure reforms 4.3

 Collectivization of land 4.3.1

 Historical setting 4.3.1.1

After gaining independence from the French colonists, the CPV established a socialist state 

and commenced land reforms. The land reforms during the period of 1945-1954 aimed to 

reduce the land exploitation between landlords and tenants and confiscated the land owned by 

the French colonists to equally redistribute to landless or poor farmers. During this period, the 

war to defend the independence against the French colonists137 continued until 1954. The 

principle “land to the tiller” was partly conducted during 1945-1952 in order to call for a 

strong alliance of all nationals from different classes including the landlords to defend the 

country.  

The adoption of a law on land reform in 1953 introduced a complete implementation of 

the principle “land to the tiller”. All land owned by the feudal landlords was confiscated and 

equally re-distributed to peasants, and peasants legally owned the land they cultivated. The 

first land reform lasted from 1953 to 1956. After the land reform 1953-1956, the landlord 

class was totally eliminated, and land belonged to the peasants. However, the 1953-1956 land 

reform policy could not meet all of its objectives, and caused negative results to the solidarity 

of all classes in the French resistance fight.138 

The collectivization of land occurred following the land reform 1945-1956. It was 

conducted separately in the North and the South due to the historical context.139 The land 

collectivization was undertaken in the North gradually after independence in 1945. 

Meanwhile it took place in the South after liberation in 1975. Farmland was generally 

collectivized in three phases: the formation of work-exchange teams (1956-1958), the 

                                                 
137 On 2 September 1945, Vietnam gained independence from French colonialism. However, the 

French colonists were completely defeated in 1954. Since 1954, only the North of Vietnam was 

independent while the South was under the control of a government supported by the United States of 

America. The South was freed from the U.S army and its supporting government in April 1975, and 

Vietnam is re-unified since then. 

138 See The CPV’s Conference 10 of 1956, which seriously criticized the wrongdoings of the 1953-

1956 land reform practice. 

139 Since 1954, the North of Vietnam was completely free from the French colonists while the South 

was still under the U.S. military occupation until 1975. 
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establishment of low ranked agricultural cooperatives (1958-1960), and the acceleration of 

low ranked to high ranked cooperatives (1960-1972).140 The aim of the process was to shift 

private to public land ownership nationwide.  

 Land tenure in brief  4.3.1.2

Before 1945, under feudalism, land tenure in Vietnam consisted of state land ownership and 

private land ownership. Most farmers were tenants and they had to pay extremely high rent to 

landlords and land tax to the State. 95 percent of the population were farmers but owned less 

than 30 percent of farmland, while the landlords represented less than five percent of the 

population but owned 70 percent of farmland.141 

The peasants had a hard life, living in poverty due to high inequality in land distribution 

between landlords and tenants.142 The landlords did not cultivate land but enjoyed most of the 

surplus from the land. The tenants cultivated most of the farmland but owned either little or 

no land and kept a very small and less subsistent portion of their produce. Such landlord 

ownership tenure is believed not to give sufficient incentives to farmers to cultivate land 

effectively as well as to landlords to invest in land.143 Farmland under this feudal tenure could 

not be used productively and caused serious conflicts between landlords and tenants, and 

subsequently damaged social and political stability.  

To handle the inequality in land and enhance land productivity, after independence in 

1945, the Vietnamese Government implemented a land reform program focusing on the 

reform of agricultural land tenure. The state confiscated land from landlords144 and gave it to 

farmers who had little or no land. Since then, the farmers owned the land they cultivated. 

During 1945-1952, the state still recognized landlord ownership tenure, but land rent was 

legally reduced 25 percent in comparison with the rate that existed before 1945. The state 

                                                 
140 For further information, see Prabhu L. Pingali and Vo-Tong Xuan. 'Vietnam: Decollectivization and 

Rice Productivity Growth' (1992) 40(4) Economic Development and Cultural Change 697, 699-703. 

141 Lam Quang Huyen, Vấn đề ruộng đất ở Việt Nam (Land policy in Viet Nam) (Social Sciences 

Publishing House 2002) 39. 

142 L. Roy Prosterman and Jennifer Brown, 'Tenancy reform' in L. Roy Prosterman, Robert Mitchell 

and Tim Hanstad (eds), One billion rising: Law, Land and the Alleviation of Global Poverty (Leiden 

University Press 2009) 57. 

143 Lam Quang Huyen, Vấn đề ruộng đất ở Việt Nam (Land policy in Viet Nam) (Social Sciences 

Publishing House 2002) 39. 

144 During 1945-1953, only the land owned by the French colonialist government and betraying 

landlords was confiscated by the State. The land owned by the other landlords who were not the supporters 

of the French colonialism remained in unchanged ownership.  
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strongly regulated security of leasehold tenure and land tax. Accordingly, a decree on 

agricultural leasehold prevented the landlords from voluntarily asking a return of land from 

tenants. Land tax policy was to impose a higher levy on landlords than on tenants. It should 

be noticed that during 1945-1952 even though landlord ownership remained in place, the 

reformed tenure was considerably in favour of tenants. 

In the period of 1953-1957, the State fostered land reform to completely abolish landlord 

ownership and establish peasantry ownership. A land reform law was passed in 1953 to 

accomplish this policy. Land tenancy was totally eliminated and peasants owned their 

cultivated land. The State adopted a great deal of regulations on farmland to secure peasant 

land ownership and enhance land use efficiency. 

After 1957, upon the strategy of the socialist model of farming, the State subsequently 

encouraged farmers to work together first under small working teams, and then under 

collectives. Initially, agricultural collectives were established voluntarily under the State’s 

encouragement. The farmers were stimulated to contribute their farmland, draft animals, and 

machinery to collectives and work together on collectives’ farmland. The private ownership 

of farmland, draft animals and machinery contributed by the members of the collectives 

remained to the contributors. 

When the agricultural collectives had been established extensively, the State accelerated 

the large-scale agricultural collectives by shifting private ownership of farmland to collective 

ownership. Private land ownership in Vietnam no longer exists. Most agricultural land 

belongs to collectives. Farmers had no ownership over land and cultivated collective 

farmland together, but farmers were allowed to keep a small portion of land (up to 5 per cent 

of collectives’ land) for their own cultivation.145 The collective ownership of farmland after 

the adoption of the new constitution in 1980 was converted into state ownership.146 

 

 

 

 

 

                                                 
145 M. Kirk and D. A. T. Nguyen. 'Land-tenure policy reforms: de-collectivization and the Doi Moi 

system in Vietnam' (November 2009) Discussion paper(00927) International Food Policy Research 

Institute. 

146 The 1980 Vietnamese Constitution, the Vietnamese Official Gazette No. 21, 1980, art. 19. 
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 De-collectivization of land 4.3.2

 Historical setting 4.3.2.1

After the extensive collectivization of farmland in the North between 1958 and 1960 and in 

the South between 1976 and 1978,147 farming in Vietnam shifted from a small-scale and 

subsistence family household to collective large-scale farming. However, large-scale farms 

under the control of collectives could not foster the land productivity and yields. In contrast, 

the forced collectivization of farmland proved to be a disaster for agricultural production in 

Vietnam due to a large decline in per capita food grain.148 For example, the rice output per 

capita in 1942 (before the farmland collectivization) was 280 kg/year while it was 240 and 

220 in 1976 and 1980, respectively, which was far below 280.149  

Facing a dramatic decline in agricultural production and a serious food crisis, in 1981, the 

CPV issued a resolution known as Resolution 100 introducing a contracting system in 

agricultural production. Accordingly, the agricultural collectives assigned collective land to 

farmers for their own cultivation with a fixed contracted production quota.150 The collectives 

would provide input for households to use to cultivate their contracted land such as seeds, 

fertilizers, and machinery. The individual households worked independently in growing 

seeds, applying fertilizer, and harvesting. The production contracting system appears similar 

to tenancy because the farmers had to give part of their produce to the collectives in terms of 

the contract.  

At the outset, the production contracting system created production incentives for farmers 

to intensively farm on their contracted land. After the allocation of land to individual families 

the per capita food grain, which was as low as said previously in 1976 and 1980, increased to 

295 kg in average during 1981-1985.151 However, the contracting system maintained its 

                                                 
147 Tran Thi Que, Vietnam's Agriculture: The Challenges and Achievements (Institute of Southeast 

Asian Studies 1998) cited in A. Haroon Akram-Lodhi. 'Landlords are Taking Back the Land: The Agrarian 

Transition in Vietnam' (2001) 353 ISS Working Paper Series/General Series 1, 7. 

148 A. Haroon Akram-Lodhi. 'Vietnam's Agriculture: Is There an Inverse Relationship?' (2001) 348 ISS 

Working Paper Series-General Series 7,8 <http://hdl.handle.net/1765/19096> accessed 8 August 2013. 

149 Prabhu L. Pingali and Vo-Tong Xuan. 'Vietnam: Decollectivization and Rice Productivity Growth' 

(1992) 40(4) Economic Development and Cultural Change 697, 698, 706. 

150 The contracted production quota was estimated based on the productivity of the land during the 

previous three years. 

151 Chu Van Lam and Nguyen Thai Nguyen (eds), Hợp tác hóa nông nghiệp Việt Nam: Lịch sử, vấn đề, 

triển vọng (Agricultural cooperatives in Vietnam: history, problem, and prospects) (Su That Publishing 
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incentives shortly. Due to the imperfections of the contracting system, particularly the non-

market-based prices in input and output, the continuous dominant role of state trading agents 

in the agricultural market, and the imbalance in produce distribution,152 farmers were not 

really interested in cultivating collective farmland as well as contracted land, but worked 

intensively on their own “five percent personal land plots”. Because of this, food grain output 

per capita decreased again, and the national economic growth went down with an upcoming 

famine.153  

At the sixth national congress of the CPV in 1986, Đổi mới policy or renovation was 

launched to reform the economy by shifting from a centrally planned to market-oriented 

economy. Đổi mới policy was implemented to confront high inflation, insufficiency of state 

institutions, and severe shortages in resources. Among the main objectives of the reform were 

to develop private sectors and increase agricultural output.  

In 1988, the CPV issued an important resolution, renowned as Resolution No. 10, to start 

de-collectivization of farmland and make a shift from large-scale collectives into family 

household agriculture. Despite the state ownership over land remaining unchanged, the 

farmland formerly under the management of the collectives was re-allocated directly to 

individual farm households based on the number of family members.154 The farmers freely 

managed their input and output on their contracted land and the contracted production quota 

was not more than 40 per cent of their produce. In addition, the State implemented plenty of 

measures to open the market to encourage private sector development as well as attract 

foreign direct investment by abolishment of trade restrictions within regions, and of the 

exclusive control of foreign trade and prices by the State. 

With the reform policy, during 1989-1992, the national economy was considerably 

recovered, and a food crisis was prevented. Since 1992, the economy has gradually developed 

but faces new challenges of economic growth in the liberalization of market, integration of 

                                                                                                                                                        
House 1992) cited in Lam Quang Huyen, Vấn đề ruộng đất ở Việt Nam (Land policy in Viet Nam) (Social 

Sciences Publishing House 2002), 219.  

152 A. Akram-Lodhi. 'Are 'Landlords Taking Back the Land'? An Essay on the Agrarian Transition in 

Vietnam' (2004) 16(4) European Journal of Development Research 757. 

153 Lam Quang Huyen, Vấn đề ruộng đất ở Việt Nam (Land policy in Viet Nam) (Social Sciences 

Publishing House 2002), 219, 220. 

154 According to Resolution 100, the farmland was first assigned to a working brigade of farmers, and 

then to individual farmer household. For details, see M. Kirk and D. A. T. Nguyen. 'Land-tenure policy 

reforms: de-collectivization and the Doi Moi system in Vietnam' (November 2009) Discussion 

paper(00927) International Food Policy Research Institute. 
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global trade, and poverty. The Vietnamese government continues to practice its transition to a 

market economy. In respect of land regime, the NA enacted a new statute on land in 1993, 

marking a significant change in land tenure in Vietnam since the establishment of the public 

land ownership.155  

 Land tenure in brief 4.3.2.2

As said in the introductory chapter, individuals and other private entities do not hold 

ownership over land; all land is owned by the State. However, under the process of de-

collectivization of farmland, the State allocates land to individual farm households, granting 

them the right to use farmland, which is legally known as land-use right. The land-use right, 

particularly after the passage of the 1993 Land Act, is enforceable and transferable among 

private parties; therefore, to some extent it can be regarded as a de facto ownership right.156 

As a de facto ownership right, the security of farmers’ land-use rights is perceived to be 

enlarged significantly compared to the collectivization period. Yet, such security is still 

limited in several instances, which I will analyse and discuss in the remainder of this chapter.   

 An overview of the land law development 4.4

Land-related legislation developed in two stages in Vietnam. From its declaration of 

independence in 1945 until 1987, the State stipulated land tenure mainly by land policies and 

there was no statute on land management.157 In 1987, and after lengthy drafting, the NA 

adopted the first statute on land. 158 Henceforth, land tenure is regulated by a statute.  

Since its first enactment, the Land Act has been replaced three times. The first Land Act 

(the 1987 Land Act) was passed in 1987 to provide a regulatory framework for land 

administration and establish a system of land-use rights. However, it provided for land-use 

rights in terms of collective farming even as the system of collective farming was being 

dismantled and shifting back to family farming. Shortly after the adoption of the 1987 Land 

Act, the government continued to promote the de-collectivization of farmland and eventually 

most land that was still being collectively farmed was re-allocated to individual farmers. 

                                                 
155 For details, see section 4.4. 

156 For details, see section 4.5.2. 

157 Actually, a statute on land reform was passed in 1953. However, because the Act only regulated the 

expropriation and redistribution of land to tillers, it was referred to as a land reform legislation, not a 

comprehensive legislation concerning land tenure relationships in Vietnam. 

158 According to the government’s introductory presentation of the bill of the Land Act of 1987 

presented by the deputy chairman of the ministers’ committee at the second meetings of the eighth NA of 

23 December 1987, the land bill has been drafted for 15 years (from 1972 to 1987).  
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Further to these developments, the new 1992 Constitution elaborated on the notion of the 

public ownership of land enshrined in the 1980 Constitution. All land remained publicly 

owned but the allocation of land-use rights to private individuals, corporations, and other 

organizations was to be recognized. Most significantly, the Constitution recognized the 

transferability of land-use rights. The 1987 Land Act, therefore, had to be revised to be 

consistent with the changing circumstances.  

Accordingly, the second Land Act (the 1993 Land Act) was passed in 1993 to remedy the 

limitations of the first Land Act. It granted land-use rights to individual farmers who had 

once been members of the collective farms that had been abolished, and allowed land-use 

rights to be transferred under specific circumstances. In spite of its utility, the 1993 Land Act 

could not remain intact while the socio-economic circumstances of Vietnam continued to 

change so dramatically. To support the country’s growing industrialization beyond 1993, the 

Act was revised in 1998 and 2001 in order to, respectively, establish the procedures for the 

transfer of land-use rights and to ease the restrictions on the transferability of the land-use 

rights granted to companies, including foreign investors.  

In 2003, the NA passed a new Land Act (the 2003 Land Act), which became effective on 

July 1, 2004.159 One reason for this Act was to consolidate the law following the amendments 

to the 1993 Land Act and the numerous subsidiary pieces of legislation issued therein. Most 

importantly, there were deficiencies remaining after the amendments to the 1993 Land Act 

that needed to be addressed in order to support the process of industrialization. The 2003 

Land Act established a comprehensive legal framework for a functioning land market, 

improved the provisions on land valuation and land compensation, and clarified the role of 

the State as the owner and administrator of the land.160  

Although the existing 2003 Land Act is the most comprehensive land legislation to date in 

Vietnam, significantly supporting the on-going transition of the economy, after about seven 

years of implementation a number of shortcomings have become manifest that could hamper 

the further growth of the country’s economy despite the legislative changes thus far. Among 

                                                 
159 An English translation of the Land Act of 2003 is available on the website of Vietnam’s Ministry of 

Justice at http://vbpl.vn/TW/Pages/vbpqen-toanvan.aspx?ItemID=8280. The website is the center database 

of legal normative documents administered by the Ministry of Justice. 

160 World Bank, Compulsory Land Acquisition and Voluntary Land Conversion in Vietnam: The 

Conceptual Approach, Land Valuation and Grievance Redress Mechanisms (The World Bank 2011) 

<http://wwwwds.worldbank.org/external/default/WDSContentServer/WDSP/IB/2011/10/12/000356161_2

0111012013924/Rendered/PDF/648910WP0Land000Box361546B00PUBLIC0.pdf> accessed 9 December 

2011. 
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the shortcomings are those related to the land tenure security of individual farmers.161 The 

State has planned a revision of the current land law by 2012 to further land tenure security of 

farmers in the context of accelerated industrialization and transformation of the economy.162  

 Property rights in land 4.5

 Evolution and rationales 4.5.1

State ownership of land is currently the property rightsError! Bookmark not defined. 

regime in Vietnam. During the feudalism, the king or queen was regarded as the state, and all 

land of the nation belonged to the king or queen. Besides the state ownership of land, some of 

the feudal states recognized private ownership of land of the nobles to whom the land was 

given as a royal gift as well as to the common citizens. Royalty, however, predominantly had 

ultimate power over all land. The private property rights were practiced during the French 

colony. After independence in 1945 and until the adoption of the 1980 Constitution, the new 

government still recognized the individual ownership of land in its constitutions passed in 

1946 and 1959. The 1980 Constitution claimed all land to be owned by the whole nation.163 

Since the nationalization of land under the 1980 Constitution, Vietnam is persistent with that 

claim though the Constitution was revised in 1992 towards establishing a market economy.  

The choice of the property regime about land is based on the political ideology which 

Vietnam pursues. The fundamentals of the property rights regime are Marxist on the 

establishment of socialist society. Vietnam has attempted to establish and develop its nation 

towards a socialist state model in which public ownership of main productive means 

predominates.164 By such an approach, land as a vital productive means must belong to the 

people as a whole, and such a property regime is presumed to prevent land concentration and 

landlord exploitation.  

 
                                                 
161 These shortcomings will be explored in the remainder of this chapter. 

162 According to the Resolution of the NA No. 07/2011/QH13 on schedule of legislature of the year 

2012 and the modified schedule of legislature of the year 2011, the proposed revision of the 2003 Land Act 

was expected to be passed in 2012. Nevertheless, the legislature did not pass it until November 2013 due to 

the shortcomings of the proposal. 

163 In fact, the constitution also stated that all property owned by the state falls into the whole people’s 

ownership. 

164 The 1991 Party’s charter on national development explicitly expressed so, but the revised version of 

the charter in 2011 removed the statement and redefined the typical economic characteristic of the 

Vietnam’s nation-state as an economy with an advanced property regime appropriate to the advance of the 

labor force. 
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Moreover, some scholars explain the premise of the people’s ownership of land by taking 

the feudal legacy of the property right regime as a tradition and state that the existing land 

property regime is appropriate.165 By such a statement, these scholars ignore the 

acknowledgement that land property rights institution evolves over time upon the socio-

economic circumstances of a specific period in order to meet the demands of development, 

particularly the growing scarcity of land and population.  

The present socio-economic conditions of Vietnam have been extremely different from 

those in the feudalist era when land scarcity and degradation maybe was not a great concern 

and the production mode was underdeveloped. Under the pressure of industrialization and 

population growth, the value of land is significantly increasing while the availability of arable 

land is significantly decreasing. These facts make us think more seriously of how to use land 

economically, efficiently and sustainably in the changing socio-economic circumstances. To 

do this, we have to improve land productivity by a long-term land-related investment, and at 

this point, investment incentives turn out to be a great concern in encouraging intensive and 

long-term investment in land. It could be less practical for private parties to have a long-term 

investment in land if land tenure is perceived to be insecure in protecting the enjoyment of 

the fruit of their investment in land. In other words, the security of land rights is important to 

stimulate landholders invest in their land. It would be good to stipulate land tenure relations 

in accordance to the changes of the socio-economic conditions to give more incentives for a 

long-term land investment and efficient land use. 

 Definition 4.5.2

The definition of property rights in land under the Vietnamese law is not clear in either the 

constitution or the law. According to the 1992 Constitution, all land belongs to the people as 

a whole and the state is the people’s representative to own the land. The 1992 Constitution 

has never expressly stated that the state owns all of the land but this is implied in practice as 

well as in the law, because the Constitution and the law authorize the State complete and 

absolute power over the exercise of land ownership. There is no provision granting the people 

any decision making power over the land. As Vietnam follows the ideology in which the state 

and the people have no competing socio-economic interests, the interest of the people is 

supposed to be that of the state and vice versa. As such, it is not surprising why the 2005 

Civil Code explicitly states the state’s ownership of land166 and lists out types of properties 

                                                 
165 For detailed information, see The Law University of Hanoi, The Law University of Hanoi, Giáo 

trình Luật đất đai (A course book on Vietnamese land law) (Tu Phap Publishing House 2006) 51-60. 

166 The 2005 Civil Code, art.200. 
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within the state ownership, including land.167  

In contrast to the Civil Code, the 2003 Land Act, the specific law on land tenure, confirms 

the constitutional principle of the people’s ownership over land, and merely authorizes the 

state to be the representative of the landowner, not the owner of land. Interestingly, there are 

no laws or regulations specifying what specific rights to land that the people as the only 

owner of the land are entitled to exercise. This analysis leads us to conclude that Vietnam has 

practiced state ownership of land and does not recognize private ownership of land.  

Nonetheless, the state ownership of land under the Vietnamese context is rather 

complicated and different from the Western perspective. A private subject such as an 

individual or an organization cannot own land, but the subject has the right to use a certain 

plot of land that is allocated by the State, and the right to use land or land-use right is both 

transferable and inheritable. With transferability, Vietnamese land-use rights share most of 

the characteristics of a conventional Western property right.168 A land-use right under the 

existing Vietnamese law can therefore be considered an exclusive right. It can be enforced 

and protected against claims of others in society. In enumerating the rights to which a land 

user is entitled, Article 105:5 of the 2003 Land Act states, “the land-use right is enforced by 

the State against the violation of other people”. As such, the law recognizes exclusivity as 

one of entitlements that a land user can enjoy. In addition, it includes several rights to land 

such as the right to hold and exploit the land and the right to enjoy the fruit of investment in 

the land. More importantly, transfer rights, although limited to some extent, are included in 

land-use rights. These transfer rights cover most of key rights to land such as the right to 

inherit, donate, exchange, transfer, guarantee, mortgage and contribute the value of land as a 

share. Therefore, in practice, we can virtually consider the Vietnamese land-use right as a de 

                                                 
167 The 2005 Civil Code recognizes land-use rights as property rights, but the definition of property 

rights under the Vietnam’s civil code is different from the notion of property rights as defined in the 

Western view. In fact, a property right is defined as a sort of properties, and a property right is something 

bearing monetary value and being transferable in civil transactions. As such, the Code refers to the right to 

use land not as an ownership right because land is not subjected to private ownership. In summary, 

Vietnam currently has no property rights to land in terms of the Western perspective, private ownership of 

land. The term “property rights” as defined by the Civil Code of 2005 is not associated with the common 

understanding of property rights in land as used universally. The property rights implied by the Civil Code 

include intellectual property rights such as copyright and patent. For more detail, see Nguyen Ngoc Dien. 

'Cần xây dựng lại khái niệm “quyền tài sản” trong Luật dân sự (Necessary to redefining the concept of 

“property right” in the civil law)' (2005) 3 Tap chi Nghien cuu lap phap (the Legislative studies Journal of 

the Vietnam’s National Assembly), 16-21. 

168 Many of these property rights are derived from Roman Law principles, and are shared throughout 

Civil and Common Law countries. 
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facto private ownership of land though it is not absolute or comprehensive. A property right 

in land under the Vietnamese law is not absolute mostly due to its duration, particularly in 

case of agricultural land, where there is a time limit in holding land-use rights.169 

In addition, it is important to note although the 2005 Civil Code recognizes land-use rights 

as property rights, the definition of property rights under the Vietnamese civil code is 

different from the conventional understanding of property rights in the Western legal system. 

In fact, a property right is defined as a kind of commodity, and a property right is a right (not 

a thing) bearing the characteristics of monetary value and being transferable in civil 

transactions. The right to use land is not an ownership right of an object because land is not 

subject to private ownership. Yet, the land-use right consists of the characteristics of a 

property right as mentioned previously; therefore, the civil code equates it with a property 

right as it does intellectual property rights such as copyright and patent. Under the current 

civil law, there is no formal distinction between real rights and personal rights, although such 

a distinction has been recognised in the sphere of academics.  

In summary, Vietnam does not recognize land-use rights as private ownership of land or 

property rights in terms of the Western perspective. The term “property rights” as defined by 

the 2005 Civil Code is not associated with the conventional understanding of property rights 

to land as held in a Western perspective. As set out above, however, the land-use right shares 

characteristics with a real or property right in terms of exclusivity and transferability, and to 

some extent, it can, therefore, be regarded as a de facto private ownership of land.   

 Rights and obligations to agricultural land 4.6

 Subjects and modes of land-use rights acquisition  4.6.1

 Subjects  4.6.1.1

Generally, there are several types of land users classified into groups of land users such as 

domestic individuals and households;170 domestic organizations;171 communities of 

                                                 
169 Residential land can be held in perpetuity. 

170 As defined in the 2005 Vietnamese Civil Code (art.106), a family household is a household in which 

the members have common property and jointly contribute their efforts and labour to their common 

economic activities in agricultural, forestry or fishery production or in a number of other production and/or 

business domains defined by law. A family household shall be the subject of the prescribed domains when 

participating in civil relations in such domains. 

171 Domestic organizations include government authorities, non-economic, and economic organizations. 



66 Chapter 4 

 
citizens;172 religious establishments; Vietnamese overseas;173 foreign organizations;174 and 

foreign individuals. In respect of agricultural land, the land users can be classified into 

domestic and foreign land users. The domestic group includes domestic individuals, 

households, communities, and economic organizations. The foreign group includes foreign 

economic organizations, individuals, and the Vietnamese overseas investing in agricultural 

production via an investment project. The domestic economic organizations and the foreign 

group of land users must undertake an investment project in agricultural production in 

Vietnam. The rights and obligations in using agricultural land or land tenures vary depending 

upon the categories of land users, the forms of land acquisition, and the purposes of land use. 

 Modes of acquisition of land-use rights 4.6.1.2

Land-use rights may be granted either directly or indirectly by the State in Vietnam. The 

State allocates or leases a parcel of land to an entity; it is a direct way of land-use rights 

acquisition. If the entity, after being granted a land-use right directly by the state, transfers his 

land-use right to another, it amounts to an indirect way to acquire a land-use right. Both ways 

establish a direct legal relation between the state and the land user in respect of land, and in 

this relationship, the land user is granted a property right in land that is popularly known as a 

land-use right under the Vietnamese law. The law recognizes the holders of land-use rights 

acquired either directly or indirectly as land users and grants them the rights and duties of 

land users prescribed in the 2003 Land Act and the relevant legislation.  

There are four ways to acquire a land-use right (see scheme 4.1 below). First, the state 

allocates land to a person (natural and legal entities) either with or without the collection of 

land use fees, and this is termed land allocation. On the other hand, a person may be granted 

land-use rights by renting land from the state and pays rent annually or for the complete 

                                                 
172 Communities of citizens include communities of Vietnamese residing in the same hamlet, village, 

mountainous village or highland village and similar residential areas with the same habits and customs or 

of the same line, which are allocated with land by or have land-use rights recognized by the State. 

173 An overseas Vietnamese is a person with Vietnamese nationality residing abroad. To be entitled to 

hold land-use rights in Vietnam, the overseas Vietnamese must meet some requirements such as 

undertaking an investment project in Vietnam, working in some fields regularly in Vietnam, or residing in 

Vietnam. 

174 The foreign organization include two types; foreign organizations with embassy commission 

recognized by the Vietnamese government, and the organizations or their representatives of the United 

Nations, or the intergovernmental organizations or the representatives thereof; and foreign organizations 

(as well as individuals) investing in Vietnam in accordance to the law on foreign investment. 
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renting period, and this is referred to as land lease by the state.175 In case of the latter land 

lease or up-front payment lease, land-use rights can be transferred. In addition, land-use 

rights may be granted via the recognition of the state on the existing user of land. That means 

the land user has already occupied and used a piece of land without registering his land use 

and holding any relevant proofs of his land possession other than the confirmation of the 

local authority on their established land possession. In such a case, the state shall recognize 

the claim of the land holder and issue him a land-use rights certificate in form of land 

allocation or land lease if the claimer completes due procedures.176 The last way of having 

land-use rights, a derivative way, is to receive the transfer of land-use rights. The transfer of 

land-use rights is various in form. Land-use rights can be transferred via inheritance, 

donation, exchange, execution, contribution, and sales.177  

 

 

 

 

 

 

 

 

 

Scheme 4.1: Ways of access to land-use rights under the law 

In addition to the abovementioned ways to access a parcel of land, a further possible 

mechanism exists to access farmland in Vietnam. That is a rental agreement between private 

entities. The land law enables a land user to rent out his land-use right to another entity 

(natural and legal). Nevertheless, this rental relation is not recognized a land-use right. This 

                                                 
175 The land lease by the state is different from the land lease conducted by land users. The difference 

will be elaborated when I deal with the specific rights and duties of land users. 

176 In this case, the state will decide which types of land-use rights allocations will be applied to the 

claimer in order to determine if the claimer is subject to land-use rights fee. The existing land law exempts 

all agricultural land users from land-use rights fee in case they are granted the agricultural land within the 

land holding ceilings. Otherwise, they must be granted the exceed land via land renting with either annual 

rent or complete rent. 

177 I will go into the details of these land transactions later. 

The State 

Land allocation State’s recognition 

 

Land lease by the State 
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means that, unlike the other ways of acquisition, the right to use the rented land is of a 

personal right in nature, not a real right. The tenant is not considered a land user under the 

land law. His contractual rights and duties are defined and determined exclusively by a civil 

agreement as well as the Civil Code, not by the Land Act. 

In respect of the agricultural land, domestic individuals and households can acquire the 

right to use agricultural land by one of the five ways of land acquisition mentioned above. In 

the case of land allocation, agricultural land is usually acquired with payment of land use fees 

and this is applicable to both the national economic organizations and the overseas 

Vietnamese investors. This is not applicable to the national individuals and households. The 

domestic individuals and households that are eligible for exemption of land use fee for land 

allocation must cultivate the land directly and earn their living mainly on the agricultural 

production. The exemption of land use fees is applied to only the area of agricultural land 

within a landholding quota.178 If the individuals and households would like to use more 

agricultural land than the quota, they have to lease the extra area of land from the state or 

receive land transfers or rent land from private parties. There is a maximum amount of 

agricultural land that an individual or household can receive legally through land transfers.179 

In fact, the re-distribution of agricultural land was popular in the past, particularly at the 

initial stage of the de-collectivization of farmland. At present, this form of land allocation 

applies mainly to land users other than domestic individuals and households because the 

state’s agricultural land fund is so limited. To have land for cultivation, individuals and 

households normally acquire the land through land transfers and lease.180 

Domestic economic organizations and overseas Vietnamese investors can acquire 

agricultural land by either land allocation with land use fees or land lease from the state. 

                                                 
178 A landholding quota is the maximum area of land an individual or a family household is entitled to 

be granted. According to the existing law, in general, the landholding quota for annual crop land is no 

more than 3 hectares in the provinces of the Mekong Delta and the Southeast region of the South, and 2 

hectares in the others; and the landholding quota for perennial crop land is no more than 10 hectares in the 

provinces of the deltas, and 30 hectares in the highland provinces. 

179 I will elaborate on this issue later when discussing the landholding ceilings. 

180 According to the local reports on the implementation of the Land Act of 2003, there were 130,000 

transfers of land in An Giang Province during 2006-2010, a significantly high rate of land transfer. The 

reports show that the land allocation which has carried out in the local areas has mostly applied to the 

enterprises or project investors, few to the individuals and households. The People’s municipality of Soc 

Trang reports that it has allocated land only to the organizations from the first of July 2004 to the end of 

2010 and most of the local individuals and households have used the land continually and stably, so the 

municipality has only recognized their established use of land without allocating new land to these land 

users. 
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Additionally, they may access agricultural land by receiving land transfers or land lease from 

land users. The foreign economic organization and individual investors, conversely, have no 

choice for agricultural land acquisition other than land lease from the state.   

 General rights and obligations 4.6.2

The 2003 Land Act sets up the rights and obligations common to all of the land users in 

articles 105 and 107. Accordingly, a land user enjoys the right to: a certificate of land-use 

rights, the fruit of his labour and investment in the land, the benefits arising from the state 

protective and improving works to land, the assistance and guidance by the state to improve 

land, the protection by the state from illegal interferences from outsiders, and lodging 

complaints and denunciations as well as starting legal acts to protect his land rights. Land-use 

rights convey plenty of rights and freedom to use a piece of land (a bundle of rights). In 

principle, a person who holds a land-use right over a piece of land is entitled to access to, use, 

and transfer the land at his will in accordance with the law. 

In addition to the common rights, a land user has to observe his general duties in relation 

to his land rights. The law specifies the land user’s duties in two parts, the common duties 

applicable to any land users, and the specific duties applicable to specific land users. This is a 

sound way to make the complexity of several types of land users with different obligations 

comprehensive; there is a section for the common duties of all land users and each type of 

land users is provided with the specific duties in a separate section in the law. The obligations 

that the 2003 Land Act lists are related to land use purpose, land boundaries, land taxes and 

fees, environmental protection, respect of the others’ lawful interests, and strict observation 

of the land recovery decisions.181 

                                                 
181 As stated in the article 107 of the Land Act of 2003, a land user shall observe the following common 

duties related to land use: 

1.To use land for the correct objectives, within the proper land boundaries of the parcel of land, and in 

compliance with the regulations on land use to a certain depth and to a certain height in space; to protect 

underground public works, and to comply with other provisions of the law; 

2. To register the land-use rights, to carry out all procedures upon exchange, assignment, lease, sub-

lease, bequest or donation of land-use rights and upon mortgage, guarantee or capital contribution of land-

use rights in accordance with law; 

3. To discharge financial obligations in accordance with law; 

4. To take measures to protect the land; 

5. To comply with the provisions on environmental protection and not to cause loss to the lawful 

interests of the land users concerned; 

6. To comply with the provisions of the law upon discovery of objects in the ground; 
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As regards the general rights and duties of land users, the land law does not explicitly 

assign the right to occupy or possess the land to land users. Neither does it give the definition 

of land-use rights. Instead, the land law makes a list of rights and duties the land users are 

entitled to. Unfortunately, it is not easy at all to give a concise definition of land-use rights 

under the legal system of Vietnam, because land-use rights, even though considerably similar 

to a property right in land, are not recognized, at least in theory, as an ownership of land. 

Some scholars attribute this to the constitutional principle that all the land is publicly owned, 

which means that no individual or private entity is entitled to own the land. Accordingly, all 

people have right to own and use the land together, and the State is in charge of managing the 

land use by determining who is eligible to use which parcel of land under what conditions 

and for how long. In practice, however, the State had found that it is impossible for the 

people as a whole as well as the State to physically hold and use the land, but a specific 

human being or living entity is able to do so. In addition, the State discovered that the land 

has been used inefficiently. Therefore, in response to the threat of overexploitation and 

inefficiency in land use, the State innovatively created a new land tenure regime in which the 

right to use land as part of the ownership right is assigned to land users, who physically use 

the land. The right to use land under the Vietnamese land law is developed from that 

reasoning.  

Perhaps due to the above-analysed reasoning of land-use rights, the land law requires that 

land users put the land allocated to them in use; otherwise, their allocated land may be 

recovered. The law prohibits an idleness of land without the permission of the relevant 

authority. For example, annual cropland is not allowed to be idle for more than twelve 

consecutive months and perennial cropland for 18 consecutive months.182 These restrictions 

can be interpreted to mean that the right to possess agricultural land merely is excluded from 

the bundle of the land rights but it is included in the land-use rights whenever the land is in 

use.  

The determination of land idleness is problematic. In the case of the land used for an 

investment project, the law specifies the grounds for the determination of land idleness or 

land use delay based on the project schedule. It is required that the land allocated or leased 

for the projects be returned to the state if it is not developed for more than 12 consecutive 

months, or is delayed to be put in use for more than 24 months compared to the project plan, 

except in case the idleness or delay is approved by a relevant authority. Unlike the land used 

for a development project, however, in case of individuals or households using the land it is 
                                                                                                                                                        
7. To hand over the land when the State issues a decision on land recovery or upon expiry of the land 

use term. 

182 The Vietnamese Land Act of 2003, art.38:11. 
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hard to determine idleness because there is no clear and handy evidence of the schedule of 

land use as it must be in the case of usage for an investment project. As such, the provision is 

infeasible or would be very costly to be enforced well in practice. 

 Specific rights and duties 4.6.3

Besides the common rights and duties as described above, the Act specifies the rights and 

duties to land users according to the form of land acquisition, the type of land users, and the 

purpose of land use. The specific rights are mainly related to the right to dispose of the land-

use rights and the right to be compensated in case of land expropriation, which may vary 

among land users. According to article 106 of the 2003 Land Act, a land user can enjoy the 

right to exchange, sell, let, sublet, bequeath, donate, mortgage, and guarantee the land-use 

rights and contribute capital using of land-use rights, and be paid compensation when the 

state recovers the land. The specific rights are also associated with the corresponding duties, 

particularly the payment of land use fee and rent. 

In principle, a land user who is granted a land-use right with payment of a land use fee is 

entitled to enjoy the right to dispose of the land-use right fully in accordance to the law as 

well as their ownership of the things attached to their allocated land such as houses and trees. 

This right is applicable to agricultural land users who are individuals or households even 

though they are exempted from the payment of land use fees when allocated the area of land 

not exceeding the land quota.183 Like the users of land allocation, the users of land lease from 

the state with payment of rent for the complete renting period are entitled to most of the 

rights to alienate their land-use rights and their ownership of the things attached to their 

allocated land. In contrast, the users of land lease from the state with the annual payment of 

rent have no enjoyment of such a right except for the disposal of their ownership of the things 

attached to their leased land. In this respect, land-use rights are likely considered as personal 

rights, not real rights. 

Before elaborating on each aspect of the right to dispose of land-use rights, it is worth 

analysing the evolution of land-use rights under the Vietnamese legal system. Vietnam’s 

government increasingly acknowledges the importance of the capital value of land and the 

security of land rights in the socio-economic development. Initiated by the 1993 Land Act, 

the assignment of the right to alienation of land-use rights to land users is considered as the 

                                                 
183 The government upholds the principle of “land to the tiller” and gives a high priority to the farmers 

in using land for agricultural production. The privilege of non-fee agricultural land allocation is applied to 

the amount of land within the quota of agricultural land set by law. A farmer wanting to use the area of 

land exceeding the land quota must pay the land use fee for the excess area of land in the form of a lease of 

land or receive land transfers.  
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most notable advance of the land law. By such an assignment, the state recognizes the capital 

value of land officially, considering land-use rights as a special commodity that is 

transferable in the market. In fact, the changes in land policies have started nationwide since 

the economic reform of 1986, but the first 1987 Land Act did not transform all the existing 

changes as well as the on-going ones into the law. The 1987 Land Act allowed the land users 

to transfer only their result of labour and investment in land, not the land or land-use rights.184 

In addition, it strongly prohibited any land transactions such as land sales and lease.185 One of 

the most remarkable issues of the 1987 Land Act was that it legalized the de-collectivization 

of farmland, assigning a limited area of farmland to individual farm households for their own 

subsistence farming.  

However, the acknowledgment of private land users could not maintain its merits for a 

long time. After a considerable but unstable increase in land productivity, agricultural 

productivity decreased again. The main institutional reason for such a decline is that the land 

law generated limited security of farmers’ land-use rights, which led to less incentive to land-

related investment. The 1993 Land Act fixed such a limitation by allowing land transactions 

as analysed above. Following the merits of the 1993 Land Act, and adapting to the demand of 

transition to an industrial economy, the 2003 Land Act has continually strengthened the 

private land-use rights by adding more sticks to land rights and widening the liberties of land 

rights. As such, the Act defines the liberty to dispose of land-use rights more widely and 

clearly. Accordingly, besides the right to exchange, sell, lease, bequeath, and mortgage land-

use rights as provided for in the 1993 Land Act, land users may enjoy the right to donate, 

guarantee, and capitally contribute land-use rights. The state explicitly states in the law that 

land compensation in case the state recovers the land for public goods and economic 

activities is one of the rights of land users. Moreover, the land users are entitled to decide to 

have established land-use rights via either land allocation or land lease. The breadth of land 

rights is larger, nearly covering the most important characteristics of a standard private 

property right. 

 Right to exchange 4.6.3.1

The exchange of land rights is referred to as the mutual exchange of agricultural land 

between land users; the exchanged land must be located in the same commune. The land 

exchanges aim at the enhancement of land consolidation. The liberty to exchange land-use 

                                                 
184 The Vietnamese Land Act of 1987, art. 4. 

185 The Vietnamese Land Act of 1987, art. 5. 
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rights is applicable only to the users of agricultural land,186 who are individuals or households 

and use the land in terms of land allocation, not land lease. The other land users such as 

organizations and corporations are not entitled to the right to exchange land-use rights, and 

neither are individual and household land users leasing the land from the state. The 

exchanging land users will be issued a new land-use right certificate without payment of any 

fees such as transfer tax and stamp fees if the land exchanges are subject to the government 

program of land consolidation. This exemption is to promote land consolidation, especially in 

the Northern part of Vietnam, where agricultural land is greatly fragmented.  

 Right to bequeath 4.6.3.2

All land users, in general, enjoy their full ownership of the things attached to their land 

regardless of the form of land grant. On the contrary, the land-use rights are subject to a 

restricted ownership and the state decides to which liberties land users are entitled in relation 

to their land-use rights. The right to inherit land-use rights has been allowed since the 1993 

Land Act. Such a right is applied to both individual and household land users that use the 

land under the state’s land allocation, not land lease. In case of household land users, 

members of the household are entitled to bequeath their own land rights, as part of the 

household’s land rights. The bequest of the land rights is determined either by will or by the 

law of succession. That means the land right shall be transferred to the heirs of the land users 

in case the right has not yet been bequeathed by will; the state will not recover the land rights 

of the deceased land user unless they have no eligible heirs. The allowance of land 

inheritance helps reinforce the confidence of the land users in the security of their land rights 

as it ensures the continuum of land rights over generations.  

 Right to donate  4.6.3.3

Individuals and farm households (including overseas Vietnamese undertaking an investment 

project in Vietnam) are permitted to give their right to use agricultural land as a gift only to 

other domestic individuals or households, the State, and the communities.187 Vietnamese 

living overseas are not allowed to receive agricultural land as a gift but merely the value of 

                                                 
186 The Land Act of 1993 allowed the right to exchange applied to both residential land and agricultural 

land, but the Land Act of 2003 limits the type of land use available to such a right to only agricultural land. 

The limitation of the priority comes from the policy of agricultural land consolidation. 

187 The land-use rights must be in terms of the state’s land allocation, not land lease. In case of land 

users that have already acquired agricultural land from the state in the form of lease before July 1, 2004 

(the date of the enforcement of the Land Act of 2003) and paid the rent for the complete renting period or 

paid a periodical rent of which the remain is at least five years, they are permitted to donate their land 

rights within the remaining years of rent payment. 
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the land due to the provision that only an overseas Vietnamese who undertakes an investment 

project in agriculture is entitled to the use of agricultural land. Those who use agricultural 

land in terms of legal entities can donate land-use rights that are acquired by payment of land 

use fee by their own expense (not from the state budget) to no one other than the state or 

communities.188 

 Right to lease  4.6.3.4

The 1993 Land Act strictly restrained the freedom of the land users relating to the right to 

lease land-use rights. Accordingly, only the individual or household land users that were 

unable to use the land due to some vulnerable circumstances such as labour shortage were 

permitted to rent out their land-use rights with a term of up to three years. Nevertheless, when 

the state recognizes and develops a land market, the state extends the breadth of the land 

rights of land users, allowing them to rent out their land rights more freely. The 2003 Land 

Act enables individual and household land users that acquire the land rights through land 

allocation or land transfers to rent out the land-use rights to other nationals (including 

overseas Vietnamese undertaking an investment project in Vietnam).189 Like individual users, 

domestic economic organizations and the overseas Vietnamese users of agricultural land are 

permitted to lease their land-use rights if they paid the rent for the complete renting period.190 

                                                 
188 The reason for the limit on the subjects that are entitled to receiving the donation of land is that the 

state primarily aims to allocate land to those who have an actual need to use land; however, to meet the 

practical demands of land donation in case of charitable houses, the state allows land donation with a 

limited range of donatees. 

189 The land lease between the land users and private parties (hereafter referred as the private lease of 

land in contrary to the public lease of land or the land lease from the state), is purely a civil transaction and 

different from land lease between the land users and the state. There is an exception as regards the private 

lease of land located in the industrial zones. The land in the industrial zones that the state has leased to an 

economic organization and the lessee then leases it to another, is associated with the land leased by the 

state. In addition, this sublet is termed sublease in the land law. The private lease of land is commonly 

stipulated by the civil code while the public lease of land primarily by the administrative law, particularly 

the land law. The lessees in the public lease of land are recognized as land users subject to the stipulation 

of the land law and the other related law, but the lessees in the private lease of land are exempted from the 

land users recognized by the land law. The lessees in the public lease of land are entitled to the land-use 

rights and land-use rights certificate though both of the types of lease are conducted in a form of contract 

but different in nature. 

190 All the domestic economic organizations that rent the land from the state since July 1, 2004 are not 

allowed to pay the rent other than annually. The payment of rent for a periodic or complete renting period 

was provided for in the Land Act of 1993. Thus, currently only the domestic economic organizations 

having leased land from the state before July 1, 2004 and paying all the rent for the renting period 

periodically or completely, are permitted to lease out the leased land. 
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The legal recognition of the right to lease facilitates the market-based land redistribution 

among farmers in transition economies like contemporary Vietnam, where off-farm 

employment opportunities are increasingly available but the non-farm labour market is not 

yet stable. Farmers who have an unstable non-agricultural income can keep their land rights 

as a safety through land lease while enjoying higher return for their labour.  

 Right to transfer  4.6.3.5

The first Land Act strictly forbade land sales to prevent land concentration and protect the 

state ownership of land. Individuals had only the right to use land for their cultivation and 

residence, and enjoyed the fruit of their investment in land attached to the land, not the value 

of the land itself. The relationship between the state and land users was actually similar to a 

lease with the prohibition of sublease. At the beginning, such a relationship largely 

encouraged farmers to cultivate their “own land”, in which they knew that they would be 

allowed to fully enjoy the benefit of their labour investment, unlike cultivation on collective 

land. However, as analysed above, the merit of the 1987 Land Act lasted briefly; the use right 

to land gradually frustrated the farmers. The quantity and quality of their land rights were too 

limited to invest all their labour and capital in land for a long term when they were not 

entitled to bequeath or alienate their rights to land. The second Land Act attempted to fix the 

imperfection of the 1987 Land Act by enlarging the security of the rights to land. The Act 

entitled the land users to the right to assign their land-use rights including the right to transfer 

their land rights. The Act opened a new chapter for the property rights regimes in Vietnam, 

establishing the private ownership of land-use rights. Stemming from the 1993 Land Act, the 

existing Land Act of 2003 allows land users to sell their land rights with fewer restrictions. 

According to the 2003 Land Act, those who own the right to use the land in terms of land 

allocation from the state are permitted to sell their land-use rights. The Act makes a 

distinction between the users of land lease from the state and those of land allocation from the 

state. In general, the users of land lease from the state are not recognized as the owners of the 

land-use rights unless they have already paid the rent for the complete renting period.191 The 

Act does not exclude the land users who acquire the land-use rights by inheritance and receipt 

of land transfers from those entitled to sell the land-use rights. That means even though a land 

user who is not granted the land-use rights directly from the state (through land allocation by 

the state) is legally recognized as a land user being entitled to all the liberties and duties 

                                                 
191 There is one exception, that those who have been granted land lease from the state by the date of the 

Land Act of 2003 in force and have already paid the rent for the whole leasing period or periodically but 

the remaining paid rent is five years left or more, will be enable to sell their land-use rights. This provision 

is used to solve the remaining cases of leases prescribed by the Land Act of 1993 which allowed land rent 

paid either periodically or for the whole renting period. 
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provided for a land user that is granted the land-use rights directly by the state. This 

recognition is vital to the development of the land market and consistent with the state policy 

in land accumulation for agricultural production. Such recognition is also necessary to protect 

the land rights of those who acquire the land-use rights indirectly through the land market. In 

contrast, as previously stated, the state does not recognize those who rent the land from a land 

user as a land user subject to the Land Act, but to the Civil Code. 

The right to dispose of land-use rights depends much on the financial duties, particularly 

the land use fee. The principle is that a land user who is granted the land-use rights by 

payment of land use fee will enjoy the right to alienate his land-use rights with the most 

freedom the law imposes. Accordingly, the organization and investor who pay the land use 

fee for their land grant are entitled to sell their land-use rights. As regards foreign investors, 

because of their status as foreigners, the state allocation of land is not applied to them, but the 

land is leased from the state. However, to encourage foreign investment in Vietnam, the state 

allows the foreign investor to choose the method of rent payment, e.g. paying rent either 

annually or for the complete rental period. In case the investor pays the rent for a complete 

rental period, his land-use rights may be transferred. 

Land-use rights that are transferable must meet legal requirements. There are four 

requirements. First, the land-use rights must be legally held, and the land holder can show a 

certificate of his land-use rights to prove the legal status of his land-use rights. In case the 

land has not yet been registered, alternatives for the certificate can be a certified contract of 

land transfer. Second, there are no disputes concerning the land reported at the time of land 

transaction. Third, the land is within the current duration of land use. For instance, the land 

holder was allocated the land in 1993 for use of 50 years; therefore, in 2013, he has 30 years 

left and he is allowed to transfer his land rights within this 30-year duration. He is not able to 

transfer his land rights once his land rights expire. Fourth, the land rights are allowable for 

transfer. These requirements ensure that the land-use rights under the transfer are legally 

allowed to be transferred and still valid when they enter the market. 

Although the 2003 Act allows transfers of agricultural land-use rights, it restricts the 

potential transferees in some cases and the area of land that can be acquired through land 

sales. In general, farmers are allowed to transfer their agricultural land-use rights to any 

domestic companies and individuals. The exceptions are applicable to the cases of transfers 

of farmers’ use right of paddy fields.192 The Act disallows companies to receive such a paddy 

                                                 
192 Domestic companies and national individuals are allowed by law to receive farmers’ agricultural 

land-use right (including paddy land) freely if the agricultural land as prescribed by the existing land use 

plan is allowed to land use conversion to residential or commercial use. In such a case, the agricultural 

land has no longer been planned to agricultural use, so the restrictions on land transferees may be null. Any 
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land transfer, and so it does to individuals who are not directly engaged in rice farming. 

Further, the Act limits the amount of agricultural land a transferee may receive via land 

transfer.193  

 Right to mortgage and guaranty  4.6.3.6

In transition from subsistence to commodity farming, capital is very important for land 

improvement and agricultural production. Farmers need financial support for their farming 

expansion, and financial support from a formal banking system is especially vital because in 

such a system the loan interest is normally less than in an informal banking system. 

Therefore, it is essential to allow use of land rights as collateral to facilitate farmers’ access to 

formal credit for their investment in agricultural production in such a transition.  

In Vietnam, the 1987 Land Act did not allow farmers to mortgage their land-use rights 

until the 1993 Land Act was adopted. Although the 1993 Land Act was the first statute 

establishing the right to mortgage land-use rights, such a right was allowed to households and 

individuals only. The organization land users have not been assigned the right until the 1998 

revised Land Act. However, land-use rights were permitted to be used as collateral to only 

domestic banks or credit organizations established in accordance to the Vietnamese law, not 

to the foreign ones, not even the branches of the foreign banks legally established in Vietnam. 

This provision restricted the possibilities of mortgage of the land-use rights while borrowing 

money between individuals is conventionally popular in Vietnam. 

The 2003 Act lifts up all these restrictions, allowing farmers’ land-use right to be used as 

collateral to any banks or credit organizations established legally in Vietnam including 

branches of foreign banks. It also allows individual and household land users to mortgage 

their land rights to domestic individuals and companies. As such, the 2003 Act extends the 

types of entities that may receive land mortgages from the individual and household land 

users, but limits the types of entities that the organization land users may mortgage their land 

rights. The organization land users may mortgage their land rights only to the banks and 

credit organizations established in accordance to the Vietnamese law.  

Like the 1993 Act, the 2003 Act still restricts the use of mortgage of land-use rights. Land-

use rights can be mortgaged for the purpose of business investment, not for other expenses 

such as daily living expenses, education, and illness. On the one hand, the government strives 

to encourage the inefficient farmers to shift their farming profession to off-farm jobs and has 
                                                                                                                                                        

domestic companies or individuals may buy farmers’ agricultural land-use right, and then convert the land 

use to residential or commercial use as required by the land use plan (subject to payment of land use 

conversion fee).  

193 I will return to this issue under the analysis of landholding ceilings. 
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spent resources on training these farmers to be qualified for off-farm jobs. On the other hand, 

land-use rights are permitted to be mortgaged for loans used for nothing other than business 

investment, and inefficient farmers cannot legally mortgage their land rights to borrow 

money for vocational education that will qualify them to change their careers. Actually, when 

land rights are accepted as collateral, the creditor will ask the land right holder to show his 

business investment plan.  

According to the 2005 Civil Code, a contract for land-use rights mortgage is an agreement 

between the parties whereby the land user (the mortgagor) shall use his land-use rights to 

secure the performance of civil obligations toward the other party (the mortgagee). The 

mortgagor may continue to use the land during the mortgage term. The civil code establishes 

general provisions for mortgage of property but in respect of mortgage of land-use rights, the 

law sets forth a set of special rules. With respect of the scope of mortgage of land-use rights, 

the law separates the land and its fixtures. In cases where a land user mortgages his land-use 

rights, his houses, other construction works, planted forests, tree gardens and other assets that 

are attached to the land, shall belong to the mortgaged property only when it is so agreed 

upon. 

In addition to the right to mortgage, land users could use their land rights as guaranty. This 

provision was made under the umbrella of the 1999 Civil Code, which was replaced by the 

existing Civil Code in 2005. According to the existing Civil Code, guaranty is an act whereby 

a third party (the guarantor) commits with the obligee (the guarantee) to perform an 

obligation for the obligor (the guaranteed), when the obligation becomes due and the 

guaranteed has failed to perform or has improperly performed the obligation. The parties may 

also agree that the guarantor shall only be liable to perform the obligation when the 

guaranteed is incapable of performing its obligation. However, the existing Code does not 

provide for the guarantee of land-use rights anymore while the 2003 Land Act retains this 

provision. Therefore, the Government issued a delegated regulation of the Land Act equating 

the land-use rights guarantee with the mortgage prescribed by the 2005 Civil Code since 27 

January 2007 to make the land law in compliance with the current civil law.194  

The mortgage or guaranty of land-use rights must meet the requirement set forth by the 

Land Act and the Civil Code. Accordingly, the transaction must be conducted in form of a 

written contract and registered at a relevant land administration authority. The mortgagor or 

guarantor holds the land mortgaged or used as a guaranty, but the land-use right certificate 

must be handed over to the mortgagee or the guarantee. Such a provision is to force the 

                                                 
194 The Land Act newly revised in November 2013 abolished the guarantee of land-use rights to comply 

with the existing Civil Code. 
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mortgagor or guarantor to be strictly liable for informing the mortgagee or the guarantee 

about all transactions in reference to the land. During the period of mortgage or guaranty, the 

land user cannot transfer or lease his land rights without the consent of the mortgagee or the 

guarantee. This regulation attempts to protect the mortgagee or the guarantee’s legal interest 

in the land in the context of the underdevelopment of a transparent and accessible immovable 

property registry.195 In case of foreclosure of the land mortgaged or guaranteed, the law 

enables the mortgagee or the guarantee to sell the land-use rights or apply for a state auction 

to recover the defaulted loan or make a lawsuit to the court. 

 Right to contribution of capital value of land-use rights 4.6.3.7

Contribution of capital value of land-use rights refers to an agreement between a land user 

and another party whereby the land user contributes his capital with the land-use rights value 

for cooperation in production and/or undertaking business. The concept of capital contribu-

tion with land-use rights value was first introduced in the 1993 Land Act so as to promote the 

cooperation between farmers and investors in land development. The 2003 Act upholds such 

a provision. The Act provides that land users (such as individuals, households and economic 

organizations) be entitled to contribute their land-use rights as shares to cooperate in doing 

business and/or production. Accordingly, land users can conclude a contract to contribute 

their land-use rights as capital to other people and corporations to cooperate in doing busi-

ness. This regulation is suitable for a market economy, where capital is acquired from various 

sources and methods, further promoting land consolidation for commercial farming. Indivi-

dual and household farmers are permitted to contribute their land use value only to other 

nationals (including Vietnamese overseas) and domestic economic organizations. In other 

words, farmers cannot use their land rights as shares to cooperate with foreign investors. If a 

farmer would like to do such cooperation, he must do it through a national corporation that 

cooperates with a foreign investor. This limits the breadth of farmers’ land rights to some 

extent, preventing farmers from entering into a direct cooperation with a foreign investor.  

 Land use fee and land use tax 4.6.3.8

In addition to the common obligations any land users must observe, the financial duties or 

land use fees vary depending on the types of land, forms of land grants and categories of land 

users. As a principle, financial duties determine the respective liberties a land user is entitled 

to, particularly the right to land transactions. The land user that uses the land under land 

allocation with payment of a land use fee or land lease with up-front payment of lump sum 

premium for the complete renting period will be allowed to enjoy most of the liberties of 

land-use rights, especially the right to dispose of land rights. 

                                                 
195 ibid16-21. 
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Regarding agricultural land, the state allocates individuals and family households the use 

right free of charge to the area of land within the land allocation quota. The state gives a high 

priority to ensure farmers access to agricultural land for their cultivation, and the policy was 

translated into the land law. Although the farmers are allocated the land without payment of 

land use fee, their land rights are permitted to enter the real estate market freely. It seems to 

be a good policy to invigorate the market-based-redistribution of farmland from the 

inefficient farmers to the efficient ones, a key pushing factor for land consolidation and 

commodity farming development.196 In addition to the allocated land, individual or household 

farmers can lease land from the state, but they must pay land rent annually within the 

prescribed rental term. 

Unlike the individual and household land users, the economic organization land users are 

subject to payment of land use fees in case of agricultural land allocation. The state abolished 

the state land subsidy since the adoption of the 1993 Land Act.  Domestic economic 

organizations and overseas Vietnamese that undertake an investment project in Vietnam are 

subject to the grant of the use right to agricultural land with the choice of land allocation with 

land use fee or land lease. Foreign companies and individuals are allowed to lease land, and 

pay the rent either annually or for the complete renting period depending on their choice.197 

The difference between groups of domestic economic organizations and groups of foreign 

investors and overseas Vietnamese investors in terms of financial duties of land lease is that 

the latter group is permitted to choose the method of rent payment other than the annual 

payment while the other groups have no choice. 

Although the farmers in general are exempted from land use fees, they are obliged to pay 

land use taxes. However, due to the low income of farmers in recent years, the government 

decided to reduce their tax burden and exempt them temporarily from the tax. In fact, the NA 

issued the Resolution No. 15/2003/NQ-QH 11 on the reduction and exemption of agricultural 

land use tax from 2003 to 2010.198 After the Resolution expired, the government extended the 

policy to ten years (2011-2020).199 It seems that the government intends to reduce the tax 

burden for a long time as a way to improve farmers’ livelihood.  

                                                 
196 The policy appears to be good to target land accumulation for commercial farming, but the limited 

landholding ceilings and duration of land rights need to be adjusted accordingly in order to actually 

strengthen land consolidation in Vietnam. 

197 The Vietnamese Land Act of 2003, art.108:3. 

198 This resolution was enacted on 17 June 2003. 

199 The National Assemble Resolution No. 55/2010/NQ-QH 12 dated 24 November 2010 on reduction 

and exemption of agricultural land use tax (effective on 1 January 2011). 
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 Landholding ceilings 4.6.4

Landholding ceilings have been applied since the adoption of the 1993 Land Act. The 1987 

Land Act regulated the allocation of land on the egalitarian principle of distribution. 

Accordingly, the law authorized local governments to make a decision on how much area of 

land a family household is granted to do its subsistence family farming besides cultivating on 

the land of cooperative farm together with other members. By virtue of the law, a state farm 

was able to grant a certain amount of its farmland not exceeding 10 percent of the average 

amount of farmland per capita of the village to its members for their family farming. 

Individual farmers could be granted a piece of land not more than the average amount of 

agricultural land per capita of the village. The 1987 Land Act actually had a concern for the 

egalitarian distribution of land but it has not considered such a distribution as a land ceiling.  

The landholding ceilings promulgated in the Land Acts are not defined by law. By virtue 

of the 2003 Act, landholding ceilings mean the maximum amount of area of certain types of 

land that an individual or family household is entitled to hold. Landholding ceilings apply 

only to the land granted to households via the state allocation of land and to the land received 

through land transfers.200 In fact, the landholding ceiling looks much like a landholding quota 

because the law makes no regulations on the maximum amount of agricultural land that an 

individual or a family household is entitled to hold.  

The law sets out the maximum amount of agricultural land to which an individual or a 

family household is entitled to be contracted by the state and to receive through land 

transfers. That means if we mention the landholding ceilings that an individual or a family 

household is entitled to hold under Vietnamese land law, we have to accumulate all the 

landholding quotas defined by law that are applied to an individual or a family household. In 

terms of agricultural landholding ceilings, an individual or a family household is entitled to 

hold use right to the quota applied to land grant through state allocation and to land transfers. 

In essence, an individual or a family household is entitled to use the maximum of two or three 

hectares of annual cropland or 10 or 30 hectares of perennial crop land according to the 

location of the land.201 In case an individual or a family household uses both annual and 

perennial crop land, the individual or the family household is entitled to hold no more than 
                                                 
200 The land transfers here include the sales, donate and foreclosure of the right to use annual and 

perennial crop land, forest cultivated land, land for aquaculture, and land for salt production (The 

resolution of the Standing Committee of the NA number 1126/2007/NQ-UBTVQH11 dated June 21, 2007 

promulgating the landholding quota for agricultural land transfers received by individuals and family 

households, art. 1:1).  

201 The law sets out the same landholding quota for land for salt production, and land for aquaculture as 

the annual cropland. The quota for forestland is 30 hectares. 
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five hectares of annual crop land and land for salt production and aquaculture and no more 

than five hectares of perennial crop land. Additionally, an individual or a family household is 

entitled to receive the transfer of the maximum amount of six or four hectares of annual 

cropland, land for salt production, and land for aquaculture located in the provinces of the 

Mekong Delta and the Southeast of the South or the others, respectively; of 20 or 50 hectares 

of perennial cropland; and of 50 or 100 hectares of forest cultivated land according to the 

location of the land located in the communes of deltas or those of the middle and highland 

areas, respectively. 

The rationale for regulation on the landholding quotas was not expressed in the land law 

and its preparatory documents.202 By virtue of the legacy of the land reform policies 

undertaken in Vietnam, this lack of expression could be to prevent land concentration. 

Another reason for such a limitation could be interpreted from the CPV’s resolution on land 

policy, stating that the state ensures that farmers should have land to cultivate. Accordingly, 

the state attempts to restrain the practice of landlord-tenant relationship though the CPV’s 

resolution insists on an amendment to the land law toward facilitating land accumulation for 

development of commercial farming. 

 Land use conversion  4.6.5

The Land Act categorizes land according to the purpose of land use and there are two types 

of land use in general, agriculture and non-agriculture. Land used for agriculture is classified 

into seven types of land including annual cropland and perennial cropland.203 The central and 

local governments have already determined land use purposes for a certain piece of land, 

which is described in the relevant master land use plans. When a land-use right is registered, 

the land use purpose of the plot subject to the land-use rights must be determined and shown 

explicitly in the certificate of the land-use rights. Therefore, the land user in general must 

apply for an approval of land use conversion if he wishes to change the land use purpose of 

his land.  

Since Vietnam has undergone industrialization and modernization, the land is being used 
                                                 
202 In fact, there are few preparatory documents of legislation announced to the public in Vietnam. The 

legislature usually releases a draft of the bill, the explanation to the bill made by the government, and some 

discussions on the bill. Even though there is an explanation to introduction to the bill, it is very sketchy, 

focusing on the reason why there should be an introduction to the bill more than explaining why there 

should be a proposed regulation on a specific matter or what the law-makers want the regulations to be 

interpreted.  

203 The Land Act classifies the agricultural land into croplands, forest land, aquaculture land, and land 

for salt production. The cropland is subcategorized into annual cropland and perennial cropland. The forest 

land is subcategorized into forest land for production, for protection, and for specialized use. 
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in more various ways than before as the function of the land varies more, as demanded by a 

transitional economy. The state sanctions land use conversion to meet such a demand and to 

provide farmers with flexible choices of their crops as required by the market. The law 

specifies in which cases a land use conversion must obtain local government’s permission 

and those cases without such a requirement. As regards annual croplands, only the conversion 

of paddy land to the other types of agricultural land and non-agricultural land is required to 

be permitted by a relevant authority.204 The Act broadens the discretion of farmers in crop 

choices; it only strictly limits the conversion of paddy land in order to reserve paddy land for 

national food security. The Act simply restricts the conversion of paddy land to perennial 

cropland, forestland or aquaculture land, but for shifting paddy land to the other annual 

croplands, it is not required to get permission.205 

The approval of the land-use conversion application is based on two criteria set forth by 

the Act. The conversion must be complied with a relevant established land use plan and the 

applicant must have an actual need of land use conversion. The guiding decree provides for 

the evidence that may prove the applicant’s need of land use conversion. Accordingly, the 

need of land use conversion may be proved by an investment project or business plan 

approval by a competent state body or the approval of the relevant local government on the 

real need of the land use conversion. The approval of the actual need of the land use 

conversion by the local government is applicable to individual or household farmers. 

 Strengths and weaknesses 4.6.6

 Strengths 4.6.6.1

Farmers’ land-use rights are defined clearly and comprehensively in a statute. The existing 

Land Act specifies all rights and duties applicable for farmers concerning their agricultural 

land-use rights. Tenure security refers to landholders’ perception. As such, a clear definition 

of land-use rights helps facilitate the farmers’ knowledge of their land tenure, knowing of 

possibilities the law enables them to deal with their land-use rights. This is a fundamental 

step necessary for enhancing farmers’ tenure security.206 

                                                 
204 The law requires permission in the cases of conversion of paddy land to the other types of 

agricultural land; of agricultural land to non-agricultural land; of protective and specialized use forest land 

to other use purposes; of non-agricultural land allocated by the state without land use fee to the one with 

land use fee or leased by the state; of non-agricultural land that is non-residential land to residential land. 

The 2003 Act states that the other land use conversions falling outside the mentioned-above cases are not 

required to apply for a permit of land use conversion but must be registered with a relevant authority. 

205 The Vietnamese Land Act of 2003, art. 74. 

206 Klaus Deininger, Land policies for growth and rural poverty reduction (World Bank 2003) 8. 



84 Chapter 4 

 
In addition, farmers are allowed to enjoy not only the right to the return of their labour and 

capital investment in land but also the right to dispose of their land-use rights. Although the 

State retains its ownership over the land and grants farmers only the lease, the law broadens 

farmers’ liberty in the determination of their use rights to land, making farmers’ land-use 

rights closer to private ownership of land that is assumed to gain landholders the greatest 

security of tenure. In fact, in daily life, the Vietnamese people normally make little 

distinction between land-use rights and land ownership. The land-use rights, especially 

relating to residential land, are acknowledged in Vietnam as if they were private property 

rights in land. Since the abolishment of the private ownership of land in Vietnam, the greater 

security of farmers’ land tenure has remarkably attributed to the constitutional recognition of 

transferability of the land-use rights. 

The law defines farmers’ land-use rights extensively covering most of the key rights to 

land significant for the agricultural growth and rural poverty reduction under the prevailing 

socio-economic conditions in Vietnam. As a requirement of the transformation from an 

agriculture-dominated economy into an industrial one, a reduction in agricultural labour force 

is inevitable. A small proportion of the labour force will remain as farmers while the 

remaining large portion will work in the industrial and service sectors. In this process, a 

number of farmers will get off-farm jobs, wishing to leave their farmland. In the same vein, 

some farmers will attempt to seek for off-farm jobs or establish their own off-farm business 

and they wish to transfer their farmland, getting capital for their investment in off-farm job 

opportunities. These scenarios are evident in several industrial nations throughout the world. 

That Vietnamese law establishes the right to transfer land-use rights to outsiders is therefore 

significant for the accommodation of such a transitional stage. Furthermore, farmers are 

permitted to rent out their land-use rights as long as their land rights are effective within the 

specified period prescribed by the law. The right to lease farmland is very important to 

farmers, particularly in the context of instability of off-farm job markets and the 

underdeveloped social security system as it prevails in Vietnam. By leasing the farmland, the 

farmers who get off-farm jobs can diversify their income sources but at the same time reserve 

the land as a safety net for unpredictable losses of their other income sources. More 

importantly, farmers are allowed by law to use their land-use rights as collateral. The right to 

mortgage the land-use rights gains farmers more freedom in executing their rights to land, 

helping them access to capital for investment. Moreover, land compensation is officially 

acknowledged as a right embedded to farmers’ land-use rights. The law has gradually 

recognized the fundamental property rights in land, which are significant to bring about 

greater tenure security to farmers. Land compensation can be in kind or in cash, giving land 

compensation its true nature. Besides land compensation, the affected farmers are subject to 

supportive measures. The State’s current attitude to land compensation approaches a just 
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compensation principle which is widely perceived to strongly enforce property rights in land. 

This is very crucial to strengthen farmers’ tenure security, especially when farming is 

becoming more commercialized. 

 Weaknesses 4.6.6.2

In spite of the number of key rights embedded in the farmers’ land tenure, there remain 

shortcomings to the security of farmers’ land rights in terms of the breadth of the land rights. 

First, the restrictions are on the land rights, making them less in terms of quality. For 

instance, the right to exchange farmland-use rights is applicable only to the parcels located in 

the same commune. This is less justified in the context of promotion of land accumulation for 

larger commercial farms and the abolition of residence-based land transfers. The law already 

allows farmers to acquire farmland throughout the country with the exception of paddy fields 

and agricultural land in some protected areas. There would be cases where a farmer occupies 

several pieces of land in different communes and wishes to exchange these plots with other 

farmers in order to pool his lands into one location for his convenience in cultivation. 

Another example of the lesser quality of land rights refers to the right to mortgage the 

land-use rights. First, the loan cannot exceed 70 percent of the value of the land-use right 

mortgaged and the valuation of the right must be based on the framework of land price fixed 

by the state.207 The land price framework is usually much lower than the market value of the 

land, as the state uses this framework for land taxation and land compensation in case of land 

acquisition. Because the restriction for loans was established in 1996 when the banking 

system was monopolized by state-owned banks, the rationale for the restriction could be to 

prevent the state-owned banks from over-financing and damaging the state’s interest. 

However, private commercial banks have recently developed significantly. Private or 

partially private commercial banks make up 37 out of 53 banks in Vietnam.208 Therefore, 

such a fear should be eased and the sanction on the loans needs to be lifted to allow farmers 

to maximize the capital of their land rights. The mortgagor and mortgagee would determine 

the amount of the mortgaged loan freely, instead of by the administrative intervention of the 

state.      

Secondly, the purpose of mortgaging farmers’ land-use rights is limited to borrowing 

money for production investment. The rationale for such a restriction might be that the state 

is afraid that the land users may lose their land rights easily if the land rights are mortgaged 

                                                 
207 The Decision of the State Bank’s Governor No. 217/QD-NH1 dated 17 August 1996 on mortgage, 

art. 12. 

208 The number of banks (up to 30 June 2013) is counted according to the information released on the 

web page of the State Bank of Vietnam. 
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for the purposes other than investment, particularly because the high percentage of the poor 

are farmers. The state attempts to prevent peasants from becoming landless. However, the 

number of landless has been growing in rural Vietnam, especially in the Mekong Delta of 

Vietnam. The farmers sell their land rights due to various reasons such as medical, 

educational, daily living, and investment expense. The state enables them to sell their land 

rights without any restrictions on the purpose of the land sales. Why does the state limit their 

land rights to be mortgaged only for business investment? There appears to be little 

difference concerning the threat of land loss between land sales and land mortgage while the 

land mortgage could give the mortgagor more chances to hold their land rights than a land 

sale. During the land mortgage period, the mortgagor is permitted to possess their land and 

they can cultivate the land, getting benefits from the land, which may help them repay their 

loan. Further, the land user is allowed to use their land-use rights to guarantee the loan of a 

third party without any restrictions to the purpose of the loan for business investment. It is not 

justifiable that land users can do so while the possibility of losing their land rights is possible 

if the guarantee fails to fulfil their due loan obligations. The law appears to be contradictory 

at this point. In addition, the restriction on the use of loans may give opportunities for 

corruption in relation to land mortgage. Since a commercial bank, particularly a private one, 

has its own discretion and responsibility to examine the financial capacity of a mortgagor, the 

law should allow the land user to freely mortgage their land-use rights and use their loan in 

the way benefiting them most.  

To limit the possibilities of distressed land loss leading to the negative landless,209 the state 

should use management measures instead of prohibitions. For example, the state may apply a 

lower interest rate to loans for investment to encourage land-related investment and loans for 

re-education and education of the farmers and their children to facilitate inefficient farmers to 

be qualified for farm jobs, and loans for investment in off-farm business. This means that 

instead of prohibitions the state should allow farmers to freely mortgage their land rights and 

the state should apply supportive measures to the mortgage types to which it gives priority. 

This is particularly necessary in the event that the state fails to enforce the prohibitions, 

which is a costly undertaking. Another way is that in the case of land loss due to foreclosure, 

the state should have the pre-emptive right to receive land transfers. 

In addition, the 2003 Land Act imposes a limit ceiling on land transfer. A farmer is 

entitled to receive up to six hectares for annual cropland located in the south-eastern and the 

Mekong Delta regions, and four hectares for the other regions. As regards perennial cropland, 

                                                 
209 I refer to the landless who lose their land through land transfer, negatively affecting their living 

standard, as negative landless. Adversely, those who lose their land for a better life such as getting an off-

farm job are referred to as positive landless. 
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the ceiling is 20 hectares for the plains and 50 hectares for the midlands and mountainous 

regions. These regulations limit the number of potential purchasers of land-use rights, 

adversely affecting the possibility for farmers to obtain the maximum capital benefit from 

their land-use rights. The limitation also jeopardizes the opportunities of those farmers who 

have reached the limit but wish to expand their farms in order to take advantage of economies 

of scale in their agricultural production. The abolition of the land transfer ceiling, therefore, 

could be meaningful not only in terms of the robustness of commercial family farming but 

also in terms of opening up opportunities for farmers to obtain the maximum profit in their 

land-use rights transfer. Additionally, in practice local governments make little attempt to 

prosecute violations of the provisions on the land transfer ceiling, nor do they impose 

sanctions for these violations.210 This state of affairs could endanger people’s trust in law 

enforcement. Since tenure security is related to people’s perceptions, the law as it is put into 

practice is as significant for tenure security as is the law on paper.211 

Furthermore, the 2003 Land Act leaves a vacuum in sanctioning a land rental agreement 

between private entities. This may lead to the insecurity of land rights of tenant farmers. The 

farmers who cultivate rented land are not given appropriate protective measures for their rent, 

neither are they given guarantees for their continuous rent. Although the State may not expect 

farmers to rent out their land-use rights, due to the fact that the State allows farmers to do so, 

land lease is inevitably unavoidable, especially in the context of the increasing rural-urban 

migration in Vietnam. To facilitate the poor and effective farmers to access land through land 

rentals and strengthen their tenure security, it would be better for the lawmakers to consider 

sanctioning protective measures, as the Dutch government does, such as setting minimum 

terms of lease, price regulation and pre-emptive rights for tenant farmers. 

 Duration of land tenure 4.7

 Rationales  4.7.1

Vietnam’s land law upholds the constitutional principle of long-term land allocation to 

encourage land users to use land economically and efficiently. The 1987 Land Act required 

land including agricultural land to be allocated to land users to use for a stable and long-term 

period. However, the law did not explicitly define the term “stable and long-term period”. By 

                                                 
210 Dang Hung Vo. 'Bỏ hạn điền đất nông nghiệp? (The abolishment of agricultural land holding 

ceiling?)' TuanVietnam.net (2011) <http://tuanvietnam.vietnamnet.vn/2011-09-15-bo-han-dien-trong-nong 

-nghiep-> accessed 9 December 2011. 

211 Li Ping and others, 'Land Reform and Tenure Security in China: History and Current Challenges' in 

Janine M. Ubink, André J. Hoekeme and Willem J. Assies (eds), Legalising Land Rights: Local Practices, 

State Responses and Tenure Security in Africa, Asia and Latin America (Leiden University Press 2009). 
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virtue of the provisions prescribed in the Law, it implied that “stable and long-term period” 

was meant to be indefinite. Contrary to the 1987 Land Act, the 1993 Land Act expressly 

determined the duration of land-use rights even though it still upheld the rule of long-term 

land allocation. Accordingly, the length of 20 years was applicable to land used for annual 

crops and aquaculture, and 50 years to land used for perennial crops. Land-use rights for 

constructing houses with no limited time of use remained intact in the new Land Act, but the 

1998 amendment of the 1993 Act added provisions concerning lease terms for land used for 

investment projects. These provisions on the duration of land-use rights remain unchanged in 

the existing Land Act. Additionally, the 2003 Land Act specifies the types of agricultural 

land to which either stable and long-term land allocations212 or definite long-term ones are 

applied. Most of the types of agricultural land are subject to a definite duration of use, except 

for land used for growing protected forests and specialized forests. A large number of 

agricultural land users or farmers are subject to the limited duration of land-use rights. 

Vietnam’s NA presented the rationales for the promulgation of the time limit of land-use 

rights in its preparatory documents. According to the Opinions of the Legislative Committee 

regarding the Government’s land law proposal,213 individual land-use rights must be 

determined in terms of duration of use as to be not contradictory to the public ownership 

regime stated by the Constitution.214 The Committee further explained that since it was 

proposed to allow the transferability of individual land-use rights, it would make no 

difference between the public ownership of land and land-use rights if the latter were 

undetermined. Such an explanation was based on the misunderstanding of ownership 

institutions which was dominant among Vietnamese scholars at that time. It was commonly 

perceived by the then legislators that an ownership right necessarily includes the right to 

possess, to use and to dispose of a property outright. Based on such an oversimplified 

perception of ownership rights, Vietnam’s legislators took the right to use land from the 

                                                 
212 The Act gives no explicit expression that some types of land is permitted to use in perpetuity. In 

fact, the law sets out two cases of duration of land use, a stable and long-term use and a definite-term use. 

The definite-term usage of land refers to the numerical length of time in using the land, 20 years or 50 

years of use. The classification of the duration of land use provided for by the law leads us to the 

understanding that the stable and long-term use of land means the unlimited time of land use or the land 

allocated is permitted to be used until the state recovers it.  

213 The Legislative Committee is part of the NA, which has supreme power over legislature in Vietnam. 

214 Legislative Committee of the National Assembly, 'Báo cáo thẩm tra của Ủy ban pháp luật của Quốc 

hội về dự án Luật đất đai (sửa đổi) (The Report on the review of the Legislative Committee of the National 

Assembly concerning the proposed revision of the Land Law)', Văn kiện Quốc hội toàn tập (The complete 

Documents of the National Assembly: Volume VIII (1992-1997) - Book 1 (1992-1993)) (National Political 

Publishing House 2010).  
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absolute ownership right, creating a so-called land-use right and granting it to individuals. 

Nevertheless, when the land-use right was enabled to be transferable, the lawmakers felt 

confused about the theoretical background of property rights in land. Therefore, they had to 

impose limits to land-use rights to distinguish them from ownership rights. 

The regulation on the duration of land use was also explained in a scholarly way. In a 

course book on Vietnam’s land law, the authors explained the necessity of determining the 

duration of agricultural land use.215 The authors argued that the provision of a specified 

period of agricultural land use confirms the distinction between the state as the representative 

of the landowner and the land users as the land grantees. In other words, the state grants the 

land users the right to use land stably and for a long period, but the long period does not 

necessarily mean that land-use rights are held in perpetuity. The authors stated that the fixed-

term allocation of land would better the land management of the state; however, they did not 

make any further clarification of how well the definite duration of land use benefits land 

management. Another discourse made by the authors is that a clearly determined length of 

time helps land users feel certain of their rights to land. It also enables farmers to make a 

proactive plan for their land investment as well as use their land-use rights as collateral for 

land investment.  

The discourses as mentioned above make little sense in justification of the need to limit 

the length of the land rights when the state promotes long-term land investment and attempts 

to enlarge land tenure security in Vietnam. First, it is not necessary to confirm the power of 

the state in executing its ownership of land because in practice, the right to use land under the 

existing Vietnamese land law indeed is of a property right nature or de facto private 

ownership of land. In addition, even under the private ownership of land regime the state still 

holds public authority to control land use in order to protect the public interest. Second, the 

existing defined duration of land use is insufficiently long for land users to make a long-term 

and significantly large investment in land as well as use land economically, efficiently and 

sustainably as expected. Actually, one of the main suggestions made by local authorities is to 

allow farmers to hold land rights in perpetuity to secure their land rights and help to enhance 

long-term land investment and efficient and sustainable land use.216 

 

                                                 
215 The Law University of Hanoi, Giáo trình Luật đất đai (A course book on Vietnamese land law) (Tu 

Phap Publishing House 2006) 336-337. 

216 Vietnam’s Government undertook its survey on the practical implementation of the Land Act of 

2003 in 2010 and 2011 by collecting the local reports on the issue. The public announcement of the survey 

has been expected in May 2011. I have had access to ten out of the twelve local reports of the Mekong 

Delta region. 
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However, there is arguably an underlying reason for such a limited duration applicable to 

agricultural land rights. According to Prof. Dang Hung Vo, a former vice minister of natural 

resources and environment, the rational for the limited length of use rights to agricultural land 

is that the state is afraid that it may encounter obstacles in land takings for its future socio-

economic development projects once the state allocates the land to individuals and 

households to use perpetually. Nevertheless, in practice, the state has undertaken plenty of 

land expropriation since its adoption of the 1993 Land Act, thanks to its regulations on land 

recovery without waiting for the expiry of land-use rights. Furthermore, the arguments the 

state made to limit the length of time of land-use rights sound unjustified, particularly in the 

light of the goal of improvement of long-term investment in land. The principle of fair 

compensation in case of land takings must be highly respected in order to protect the land 

users’ rights and force the state to have serious consideration and high levels of responsibility 

in land expropriation and in using land economically.  

Although the duration of use applied to agricultural land is, in principle, renewable, the 

existing Land Act leaves no clarification on the renewable land rights, whether land rights 

shall be renewable automatically or conditionally. The 2003 Land Act provides that upon the 

expiry of land-use rights, they may be renewable if the land user so wishes and has observed 

the land law strictly during the previous term, and the land-use rights remain in compliance 

with the current land use plan.  

 Regulations 4.7.2

The duration of agricultural land-use rights has been stipulated in the first Land Act of 1987. 

Encouraging land users to invest their labour and capital in agricultural land and use the land 

economically and efficiently, the 1987 Land Act provided that the state allocate agricultural 

land to organizations, family households, and individuals for stable and long-term use. This 

provision of the Land Act was consistent with the concerns of the CPV’s Resolution and the 

Constitution on the promotion of family farming development. The 1987 Act also highlighted 

the requirement of defining a definite duration of land use in case the state allocated the 

unused land to family households and individuals to cultivate so that the land users felt safe 

to invest in the land and had a due harvest plan.217 

However, my in-depth analysis of the provisions of the 1987 Act reveals that although the 

Act upheld the principle of the stable and long-term land allocation, most of the land users 

were state-owned entities such as state farms and the cooperatives. Accordingly, the 

indefinite duration of land rights could bring about little security of land tenure to the farmers 

in terms of legal certainty, because the Act allowed the land users mostly to exploit the land 

                                                 
217 The Vietnamese Land Act of 1987, art. 29:3. 
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and enjoy only the fruit of their labour and investment in land, not the capital value of the 

land. The land users as individual and households were entitled to transfer their houses, trees, 

and the constructions attached to the land to other people, but the people who received the 

transfer were required to have the approval of the authority to their receipt of land. Moreover, 

the Act allowed the state to recover the allocated land anytime if it needed the land for the 

demands of the state and the society without defining these demands in law. These 

restrictions affected the security of land tenure adversely even though the duration of land 

rights was indefinite. In the case of property rights provided in the Vietnamese Land Act of 

1987, the indefinite duration of land rights is not really related to security of land tenure; it 

even seemed to cause an adverse impact on tenure security indeed, when the assurance of 

land tenure was weak. 

Although the 1993 Land Act upheld the principle of stable and long-term land allocation 

initiated in the first Land Act, it defined the long-term allocation of land. Accordingly, the 

term of allocation of land used for annual crops and aquaculture was 20 years, and 50 years 

for perennial crops and forest, and the term of land allocation applied to all national land 

users.218 Actually, the 1993 Land Act defined long-term land allocation in the context of the 

complete stage of de-collectivization of farmland. It required that all agricultural land under 

current use must be allocated to family households and individuals and in case the land was 

not able to be allocated to them, the land must be leased out to them for agricultural 

production.219 In 1998, the term of land lease was added to the 1993 Act. The term was 

determined in accordance with the duration of investment projects, but not to exceed 50 years 

for normal cases and 70 years for special cases.220 

The 2003 Land Act retains the provisions of the 1993 Act concerning the duration of land-

use right. Individuals and households are permitted to use agricultural land for annual crops, 

aquaculture, and salt production for the term of twenty years, and for perennial crop and 

forest for fifty years. In respect of economic organizations using land for agricultural 

production projects, the term of agricultural land use is based on the duration of the projects, 

but can not exceed 50 or 70 years.221 

                                                 
218 The Vietnamese Land Act of 1993, art. 20. 

219 The Government Decree No. 64-CP dated 27 September 1993, issuing the regulations on 

agricultural land allocation to family households and individuals cultivating for a long-term period (Decree 

64-CP), art. 1 and 2. 

220 The 1998 Land Act Amendment of the Land Act of 1993, art. 1:4. 

221 This provision applies to the land users who are required to undertake an agricultural project to be 

entitled to use agricultural land in Vietnam (including domestic and foreign economic organizations, the 

Vietnamese overseas and foreign individuals). The normal duration of agricultural land use for these land 
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 Strengths and weaknesses 4.7.3

 Strengths 4.7.3.1

A clearly defined term of land use prescribed by the law benefits farmers in terms of 

investment and cultivation plans. Farmers can anticipate how long they are entitled to enjoy 

their land rights. This may help the farmers to be active in their plan of using as well as 

investing in land, which is very significant to commercial farming. Moreover, a 20-year term 

of use for annual cropland and 50-year one for perennial cropland are relatively long for 

farmers to reap their investment in land if the renewals are mandatory and the procedure 

thereof is clearly provided for in law. 

A definite duration of land-use rights also benefits the state in some ways. First, the state 

can be active in recovering the allocated land for its future development without payment of 

land compensation upon the expiration of land-use rights. Second, the definite duration may 

be a financial security for the next session of the government. The current government has 

authority to collect land use rent of the land it allocated, and successive governments have 

chances to collect the land use rent for another round of land allocation upon the expiry of the 

first round of land allocation. It may be a sustainable measure for financial security for the 

administration of the successive governments in a country with high corruption. 

Alternatively, it could be a measure in case the land user regularly violates his land use 

duties, but the government is too weak to sanction these violations. In such a case, it is good 

to force the land user to fulfil his duties during his land use duration, otherwise his land right 

may not be renewable. 

 Weaknesses 4.7.3.2

There is no official study on the actual benefits of the duration of agricultural land use in 

Vietnam, and consequently the above strengths of the regulations on the duration of 

agricultural land use are my own presumptions. Despite of these presumed benefits, the 

regulations on the duration of agricultural land use provided for in the Vietnamese Land Acts 

are hardly suitable to reach the objectives of agricultural growth and rural poverty reduction 

as expected by the Vietnamese government. 

As agricultural production is primarily dependent on land, land-related investment is a 

determinant to the output of agricultural production. Land investment needs a large amount of 

capital in commercial farming that requires considerable technology and infrastructure 

                                                                                                                                                        
users is not more than 50 years, but in case the project is undertaken in a vulnerable area or with a slow 

capital recovery rate, such a project is permitted to use agricultural land more than 50 years, but not exceed 

70 years. 
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investment, especially in the circumstance of scarcity of arable land and a demand of high 

quality as well as quantity of agricultural products for economic targets. For that reason, 

long-term investment must be sufficiently secure so that investors are not hesitant to invest in 

land. As the economic life of trees normally is about 30 years, 50-year use rights to perennial 

cropland are only suitable for one round of tree growing while the long-term investment may 

work longer for sustainable use of land and less cost of investment. Being afraid of the expiry 

of the right to land, the landholder may have fewer motives to invest for a long-term period of 

more than 50 years. In addition, the landholders may overuse the land when the expiration 

date is coming. It is said that leased land may not be used as sustainably and effectively as 

owned land because of the threat of land use expiry.222 To promote the security of land-use 

rights in order to spur long-term land investment in Vietnam, it is suggested to determine the 

longer duration of land-use rights, particularly to the agricultural land used by individuals and 

households where land-use rights are able to be handed down over generations. The 

Vietnamese Constitution upholds the principle of stable and long–term land allocation to 

provide tenure security to land users. At present, the law provides for a perpetual term of 

residential land use. As such, a provision of longer term of use rights to agricultural land to 

individual farmers seems consistent with the Constitution. It is particularly justified in the 

context of accelerated industrialization where farmers’ land rights are necessarily well-

protected against abuse of local governments’ power in land expropriations. This in turn 

encourages effective farmers and investors to invest capitally in agriculture instead of seeking 

investment opportunities in non-agricultural sectors. Moreover, if the state allows an 

undetermined term of agricultural land use to individuals and households, there is savings of 

time and cost for registration of renewals of land rights upon the expiry of land rights. 

In addition, land use duration affects the possibilities to rent out land for a long-term lease. 

In fact, most of agricultural land users in Vietnam hold a very small piece of land, 

approximately 0.42 hectare. In the process of urbanization and industrialization, more and 

more farmers have migrated to find non-farm jobs in cities, and even shifted to non-farm 

jobs. The migration and non-farm job growth have led to a considerable decline in the 

farming labour force. Actually, the labour force of the agricultural sector has reduced 

relatively steadily in Vietnam in recent years, from about 65.1 percent in 2000 to 47.4 percent 

in 2012,223 and the agricultural labour force is expected to make up 30 percent of the total 

                                                 
222 E. Boserup, The conditions of agricultural growth: the economics of agrarian changes under 

population pressure (G. Allen and Unwin 1965). 

223 General Statistics Office, Statistical Year Book of Vietnam 2008 (Statistical Publishing House 2009) 

53; General Statistics Office, Statistical Handbook of Vietnam 2012 (Statistical Publishing House 2013) 

44.  
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labour force by 2020.224 The growing rural-urban migration is supposed to make the market 

of agricultural land feasible at present and in the future. However, the rural land market is 

underdeveloped due to some constraints including those from the Land Act, leading to land 

idleness, instead of renting out the land to landless farmers or commercial farmers. The land 

rented out is usually unregistered and with little rent, and consequently with little security of 

land lease. Land holders usually rent out their land to their blood relatives or those they know 

quite well because they are afraid that it could be hard for them to reclaim their land rights 

when the law on land lease is unclear and they are less secure about their land rights. This 

also limits the possibilities of landless as well as commercial farmers to acquire land for their 

farming. On the other hand, the rights of the lessees are assumed less secure in law and in 

practice. The land law leaves land lease between the land users to be regulated in the Civil 

Code, but the Civil Code provides for less security for land lessors and lessees. For example, 

land rent is freely decided and the right to renew the lease upon the expiry of the lease is up 

to the lessors’ discretion. 

Moreover, the benefits of lease of state-owned agricultural land to state revenue and re-

development seem few under the current Vietnamese system. Leasehold is perceived to be 

beneficial to the state’s revenue, but this is seldom true in the case of Vietnam where 

farmland is normally granted free of charge to individual farmers. The State tries to 

encourage commercial farms and land investment, but the law states that the land that is taken 

compulsorily by the State upon its expiry is not subject to compensation for the land and the 

fixtures erected on it. Such a provision is less justified by state policy on encouragement of 

commercial farms and land-related investment in the context of Vietnam where land 

development is popular and land use planning is changed unpredictably. Vietnam is 

accelerating industrialization in which income or profit generated from investment in 

agriculture is much lower compared to the other two sectors. It is time for the State to provide 

commercial farmers and investors with more incentives to invest longer term in land 

improvement for agricultural growth by institutional changes. Greater land tenure security 

with longer duration of farmers’ land-use rights is one of the promising measures used to 

bring about such incentives. 

More importantly, although the 2003 Land Act makes the determination of extended terms 

upon renewal explicit, it still leaves a vacuum in regard to the procedures involved in 

renewal. The Act simply states that those directly engaged in agricultural production 

(hereinafter referred to as directly cultivating farmers) shall be continually allowed to use 

their land-use rights except for those cases where the State retrieves their land-use rights. 

                                                 
224 Communist Party of Vietnam, Văn kiện Đại hội đại biểu toàn quốc lần thứ XI (The Documents of 

the 11th National Party Congress) (National Political Publishing House 2011). 



Land tenure security and alternatives for small farmers’ access to wealth in Vietnam 95

 

 

Several concerns regarding this provision arise. The first concern is related to the definition 

of “directly cultivating farmers” and the competent authority determining such a definition. 

The Act provides no clarification on these issues, leaving it up to the discretion of the 

authority in charge. Moreover, the Act still provides no procedures for renewal in such a case, 

while it does clearly state detailed procedures for renewal in other cases. It seems that the 

State allows the land-use rights of directly cultivating farmers to be automatically renewed if 

their land use meets all the conditions required for renewal, including the conformity of land 

use with the existing land-use plan. However, even in such a case, the Act appears 

contradictory to its mandate for registration of any changes to land-use rights, including 

renewals, when it provides no procedures for the renewal. Importantly, the regulations 

concerning renewal could threaten the possibility of automatic renewal when the renewal 

may be annulled by the State’s land-use planning and land acquisitions. In practice, a land-

use plan is adjusted every five years so as to facilitate a five-year socio-economic 

development plan, and the State has increasingly converted more agricultural land to 

industrial or commercial land use in order to meet its industrialization targets. As it stands, 

the Act further reduces farmers’ tenure security, because it authorizes the State to forcibly 

acquire the land upon its expiry without compensation for land and real estate. Therefore, a 

perpetual use right to farmland is a likely solution both to the ill-defined renewal procedures 

and, more importantly, to the limited length of farmers’ land rights in Vietnam as analysed 

above. 

 Assurance of land tenure 4.8

 Registration of land-use rights  4.8.1

Land registration has been a statutory requirement since the 1987 Act. However, not until the 

adoption of the 2003 Act has registration of farmers’ land-use rights been defined clearly and 

comprehensively in a statute. The 1987 Act required farmers to register their land-use rights 

but made no provisions for the procedures to do so. It only assigned the fundamentals relating 

to land registration such as the competent authority, the conditions, and the form the land-use 

rights certificate should take, and left implementation of land registration up to the discretion 

of the competent institute. Although the 1993 Act attempted to accommodate issuance of 

land-use rights certificates as a requirement of all land transactions and land compensation, 

and stipulated land registration procedures, these procedures were regarded as complicated 

and time-consuming. For instance, farmers had to approach several authorized bodies at 

different municipal levels to complete the process of land registration. Moreover, the 

procedures undertaken by each authorized body involved in the process were seldom 

transparent. The procedures, therefore, depended on the discretion of the authorized body 

which could lead to difficulties in acquiring land-use rights certificates.  
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The 2003 Act simplifies the procedures and establishes offices of land registration to make 

land registration approachable, transparent, and convenient. Land registration is implemented 

through “one-stop-shop” procedures in which farmers deal with a single local authority and 

one location for land registration. It is up to the local authority to transfer the application to 

the relevant office of land registration, 225 and that office then deals with all related agencies 

in order to complete the registration. Thanks to one-stop shops, farmers now can save time 

and expense in land registration, because they only have to contact a single agency to initiate 

their land registration.226 More conveniently, under the one-stop-shop mechanism, all 

relevant procedures must be announced publicly, and applicants can check these procedures 

at the local municipality.227 Farmers can access cadastral information by submitting a request 

to the office of land registration. Additionally, the land-use rights of female farmers are 

largely ensured, in that the 2003 Act mandates the registration of joint ownership of land-use 

rights between spouses unless the couple expresses a written disagreement. In 2007, a 

regulation passed under the 2003 Act further clarifies the land-use rights registration 

provisions recognizing the land-use rights of those who enjoy de facto long-established and 

unchallenged use of land. The aim of the regulation was to accelerate the formalization of all 

landholdings, thus supporting a functioning land market. Simplified and convenient land 

registration as prescribed by the 2003 Act contributes to tenure security in several ways. Land 

formalization ensures that the land-use rights of farmers are recognized and protected by the 

State against the claims of outsiders, and they can now make a claim for land compensation 

in the case of land expropriation. 

In addition to the provisions on the procedures, the law sanctions the responsibility of the 

competent authority for issuing and revoking land use certificates illegally. The land law 

authorizes a competent land administration agency to make changes to a land certificate if 

there are any errors and to revoke it if the agency finds that the certificate has not been issued 

in conformity with the law.228 To protect land users from the wrongdoings of civil servants in 

                                                 
225 Under the current Vietnamese system of land registration, the authority for issuance of land-use 

rights is vested in local administrative bodies. The offices of land registration do not function as an 

administrative authority, but as an intermediary between these local administrative bodies and the 

applicant for the land-use right certificate. 

226 FAO, Good Governance in Land Tenure and Administration (FAO Land Tenure Studies 9, FAO 

2007) 23. 

227 United Nation Development Programme, Reforming public administration in Vietnam: current 

situation and recommendations (National Political Publishing House 2009). 

228 Decree No. 88/2009/ND-CP issued on October 19, 2009, by the Government on the issuance of 

certificates of land-use rights, ownership of houses and the properties attached to land, art. 25. 
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land administration, the law on state liability requires compensation for the damage incurred 

to those affected by the wrongdoings.229 The law does not, however, touch upon the 

responsibility of an illegal omission of or delays in issuing a land certificate or renewals of 

land rights. It is important to have such a provision because the existing land law states that 

the state only enforces the right to use a plot of land after it has been already registered. This 

means that the public notarization of a land transaction or transfer is not necessarily equated 

to granting the land-use right to the transferee. The transferee must apply for land registration 

in order to be granted the land-use right, which is legal proof of his land right protecting him 

from illegal claims of others. Given that the communication and cooperation between notary 

offices are limited nationwide, there are possibilities that the transferor may transfer his plot 

several times and these transactions may be certified by different notary offices. The illegal 

refusal of issuing a land certificate to the transferee therefore could prevent his land right 

from being protected effectively by the law.  

 Land dispute resolutions 4.8.2

The law protects farmers’ land-use rights by providing for land dispute resolution 

mechanisms. The rules for settlement of land disputes existed in the 1987 Act, but these were 

far too simple and ineffective in protecting the rights of farmers. The 1987 Act had assigned 

jurisdiction to local governments over all land disputes with the exception of disputes related 

to the ownership of property attached to land such as houses and trees. The exception was 

subject to judicial review. The 1993 Act, which recognized horizontal relationships between 

land users, adjusted the resolution mechanism for land disputes, though it continued to regard 

the administrative authority as one of the competent bodies to settle disputes. In fact, the 

1993 Act made a distinction between land disputes where the disputed land was registered 

with a relevant authority and those disputes where the disputed land was not registered. 

Disputes over non-registered land remained subject to resolution by the local administrative 

authority, while land disputes over registered land as well as disputes related to the ownership 

of the fixtures were now made subject to judicial review. The 2003 Act consolidated all the 

provisions concerning land disputes resolutions prescribed by the 1993 Act and its 

subsidiaries. 

According to the 2003 Act, land disputes can be solved by either administrative or judicial 

mechanisms. The land dispute must be settled by the grass-root local administrative authority 

                                                 
229 Law on state compensation liability No. 35/2009/QH12 issued by the NA on June 18, 2009 (Law on 

State Compensation Liability 2009), art. 13:8. The English translation of the law for reference is available 

at http://www.moj.gov.vn/vbpq/en/Lists/Vn%20bn%20php%20lut/View_Detail.aspx?ItemID=10465.   
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through reconciliation first before it enters into administrative or judicial review.230 If either 

party to the dispute is not satisfied with the reconciliation, the dispute may be settled by 

judicial procedures if the disputed land is already registered or legally eligible for land 

registration. In the case of non-registered land, the disputes will be settled by a competent 

local administrative authority in only two possible instances. 

In addition to land disputes, the 2003 Act regulates land complaints in which the land user 

can object to the administrative decisions relating to his land-use rights such as the decision 

on compulsory land acquisition and compensation. All land complaints are required to be 

settled by the administrative authority first. If not satisfied with the solution by the 

administrative authority, the applicant has the right to select either an appeal to the higher 

administrative authority or lodge a lawsuit in the administrative court.   

 Compulsory land acquisition 4.8.3

Before the analysis of Vietnam’s law on compulsory land acquisition, it is important to have 

a general view on the terminology concerning land expropriations. Under the existing land 

law of Vietnam, land users in principle hold no private ownership of land but merely the right 

to use the land. In other words, the State does not transfer the land ownership fully to land 

users; it transfers only the right to use the land, which is regarded as part of the ownership 

right, to land users. Therefore, when the State ends a land-use right that has already been 

assigned to a given land user, this means that the State recovers part of its land ownership. 

Such land taking is termed land recovery under the law. Land recovery is indeed similar to 

land takings by the state or expropriation in the extent that both are undertaken due to the 

eminent domain of the state. The difference may be that the land taken or expropriated by the 

state is under a de jure individual private ownership while the land recovered under 

Vietnamese existing law can be held in a de facto individual private ownership. Therefore, 

land recovery, land expropriation, and compulsory land acquisition are used interchangeably 

to refer to the land recovery by the state in this book.231 

The attitude of Vietnam’s government towards land acquisition and compensation has 

evolved over time since the establishment of public ownership and land-use rights. At the 

                                                 
230 The Vietnamese Land Act of 2003, art.136. 

231 The Land Act of 2003 sets forth the circumstances of land recovery. Land recovery is applicable to 

the cases of violation of land use regulations, public good, economic development, voluntary returns of 

land-use rights, no available and eligible heirs of land-use rights, and upon the expiry of land-use rights. 

Not all cases of land recovery are subject to land compensation. The state only compensates for the land-

use rights already assigned to land users whose land-use rights are recovered for national defense, social 

safety, national interest, public interest and economic development. 
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beginning, as the State did not recognize the economic value of land, it provided no 

compensation for the land value when land was recovered. Instead of land compensation, the 

land user whose land-use rights were acquired forcibly or recovered was allotted another 

piece of land in order to re-settle his life affected by the land recovery. Such a mechanism 

cannot be equated with land compensation but it is like the exchange of land in which the re-

allotted land was not required to be equivalent to the acquired land in value.232 However, 

since the adoption of the 1993 Land Act, the State acknowledged the value of land, allowing 

transaction of land-use rights between land users. Since then, land compensation has been 

sanctioned together with land acquisition. The 2003 Land Act is the most comprehensive 

legal instrument providing for the compulsory acquisition of land and compensation until 

now. As such, we can say that the State has gradually recognized the property nature of the 

land-use rights. 

The law grants the power of compulsory land acquisition to the State but it also limits the 

cases in which the State can execute its eminent domain. According to the 2003 Land Act, 

compulsory land acquisition is applicable only to the cases in which the State has already 

planned to use the acquired land in the public interest or economic development. Public 

interest includes national defence and security, national interest, and the public good. 

Although the law gives no definition of public interest, it enumerates the cases in which land 

is to be acquired compulsorily. These include the land used for national defence and security; 

construction of buildings for state offices when the State allocates the land without land use 

fees; construction of buildings for foreign embassies operating in Vietnam; non-commercial 

public works; the development of protective and specified forests; religious organizations; 

and cemeteries. The law also makes a list of cases in which the State will acquire the land 

compulsorily in terms of economic development. In general, this is land which is planned to 

be used for the establishment of industrial or economic zones as defined in the law; for the 

implementation of official development assistance projects; and  investment projects fully 

financially supported by a foreign investor that are unable to be undertaken in the industrial 

or economic zones. 

Although the state has its power to acquire the land compulsorily, it must compensate the 

affected farmers for their losses. Under the existing land law, the affected farmers may be 

compensated for the value of the acquired land and for the properties on or fixed to the land. 

The compensation can be either in kind or in cash and the value of the land is determined 

based on the land price decided by a competent authority. The fixed price, however, must be 

                                                 
232 Hien Trung Phan, The Law of Compulsory Acquisition of Land – Public & Private Interests: The 

Law of Compulsory Acquisition of Land – Striking a Balance between Public and Private Interests in the 

United Kingdom and Viet Nam (VDM Verlag 2009) 86,87. 
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close to market values.233 Additionally, the affected farmers may receive some additional 

financial support concerning the damage of their land-use rights such as support for re-

training, life and production re-settlement, and job seeking. 

Besides the provisions on the limitation of the state power of compulsory acquisition of 

land and land compensation, the law sets forth a set of procedures on compulsory acquisition 

of land. Before land acquisition occurs, a land use plan concerning the land needed for 

common interest or economic development purposes must be approved. Based on this land 

use plan, a competent local government initiates the land acquisition in question. First, a 

notification of the land acquisition is publicly announced, stating the reason of the 

acquisition, the area and location of the acquired land, and the tentative plan of removal. 

Following this, the making of compensation, support and resettlement plans concerning the 

land acquisition is proposed. The proposal of such plans must be made public for public 

consultation, particularly the affected farmers and interested parties. After an at least 20-day 

notification of the proposed plan, the plan is finalized and submitted for the approval of 

competent authority. The approved plan of land compensation, support and resettlement will 

be publicized and sent to the affected farmers in person. The affected farmers have to hand 

over the land within 20 days from the date on which they have been compensated. The law 

enables the State to evict the affected farmers who do not hand over the land within due time 

from the land. The decision of land acquisition as well as land compensation may be 

appealed.  

In addition to compulsory land acquisition, the State enables investors who undertake 

investment projects for economic development beyond the scope of compulsory land 

acquisition to directly deal with the farmers to acquire the land without going through the 

procedures of compulsory land acquisition. The investors can make an agreement with the 

farmers in the form of land transfer, lease or capital contribution by a contract. The land price 

or rent is up to the investors and the farmers. To be eligible for the case, the investment 

project must satisfy some requirements including an approved investment plan that must be 

in compliance with the approved land use plan and a permit of land use conversion (if 

necessary). This mechanism is called “involuntary conversion of land”, and it is sanctioned in 

an attempt to help investors get rid of the complicated and time-consuming procedures of 

compulsory land acquisition by the state. In addition, the voluntary conversion of land 

mechanism is expected to balance the public and private interest and make land 

compensation closer to market value or just compensation.     

 

                                                 
233 The Vietnamese Land Act of 2003, art. 56:1:a. 
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 Stability of the land tenure   4.8.4

Vietnam’s land tenure has been troubled by instability, inconsistence, and contradiction in its 

regulations and objectives since the adoption of the first Land Act in 1987. 

In respect of its instability, the land use policy has been changed periodically. The first 

Land Act of 1987 did not keep in line with the emergent demands of socio-economic 

development; therefore, soon after its adoption, it became manifest that the regulations were 

backwards, and it stayed into force for six years. The most up-date principle of the 1987 Land 

Act was to formalize contracting collective farmland to the collective members while there 

was a tendency of assigning collective farmland to individual households. Further, the Land 

Act prohibited land transactions while the state has strongly promoted the establishment of 

market-oriented economy since the state launched its economic reform in 1986. Obviously, it 

is normal for the state to amend its policy and legislation to adapt to the new circumstances 

and objectives, but the short life of an act of parliament related to land use shows the 

instability of land-related regulations, particularly the new Land Act which has almost 

completely overthrown the core principle of the former Land Act. In contrast, the prohibition 

of land transaction and contracting collective farmland as promulgated by the 1987 Land Act 

have been abolished in the replacing Land Act. The 1993 Land Act has been revised in 1998 

and 2001, and replaced by the 2003 Land Act. The land use regulations and administration 

have undergone big changes within sixteen years. On average, Vietnam’s land law has been 

changed dramatically every five or six years. 

Besides the instability in land use regulations, the Land Acts’ regulations have been 

seldom consistent in terms of content. The first Land Act enshrined the constitutional 

principle of allocating land for a stable and long-term use. By virtue of the first Land Act and 

its practice, allocating land for a stable and long-term use was conventionally meant that land 

users were entitled to use the land perpetually. However, that provision was abandoned in the 

1993 Land Act even though the principle of land allocation for a stable and long-term use 

remains unchanged in the existing Constitution. In this regard, the consistence of the Land 

Act with the Constitution is questionable.  

Another regulation of the Land Act is inconsistent with its former regulations, which 

affects the rights of land users conversely. To limit land concentration, the 2003 Land Act 

requires the determination of the maximum amount of agricultural land that a land user can 

hold via land transfers. The Law, however, has not yet established the land transfer ceiling. It 

authorizes the Standing Committee of the NA to set out the ceiling. Not until 2007, after four 

years of the enforcement of the 2003 Land Act, did the Standing Committee decide that the 

land users who have already received the area of agricultural land exceeding the ceiling could 

use the excess area as if the area were received within the said quota. Nevertheless, the 
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lawmakers did not adhere to such a fair principle in the case of the quota of land area 

acquired through land allocation. The 1987 Land Act did not limit the landholding by 

individuals and households, but the 1993 Land Act allowed holding up to three hectares of 

annual cropland and 10-30 hectares of perennial cropland. To resolve the conflict between the 

two laws, the later Land Act allowed the farmers who have held the excess area to be 

continually entitled to the land, but the duration of the use rights to the excess area must be 

reduced by half compared to the normal duration of land use.234 It further requires the excess 

area be shifted into a lease (instead of land allocation) when the land right expires. This 

provision limits the security of the land right as it means that the leased land cannot be 

transferable.  

Another inconsistency relates to the payment method of land rent. The 1993 Land Act 

enabled the domestic individual or household users of agricultural land leased by the state to 

pay their annual rent either annually or periodically, but the 2003 Land Act limits this 

practice to annual payment of rent while the Act establishes for Vietnamese overseas and 

foreign land users the choice of the two rent payment methods. The limitation on the choice 

of rent payment methods subsequently limits the capacity of the land users to enjoy the right 

to alienate their land-use rights because the land users who pay the rent annually are not 

allowed to any forms of disposal of their land-use rights. 

With respect to the contradiction of the land regulations, the 2003 Land Act upholds the 

principle of ensuring farmers’ access to land for their cultivation, which is contradictory to 

the state policy on commercial farming. The state established this principle in its first Land 

Act of 1987 when most of the labour force earned their living on agriculture and off-farm 

jobs were limited. Nevertheless, at present, such a principle appears to be a barrier to the 

transformation of the agriculture-predominated economy into an industrial economy. In fact, 

the state has repeatedly promoted land accumulation for the development of commercial 

farming and approached market-based reallocation of farmland in recent years. As such, it is 

necessary to revisit the principle to meet the changing socio-economic goals.   

 Strengths and weaknesses 4.8.5

 Strengths 4.8.5.1

The 2003 Act provides stronger protections for farmers’ land-use rights. First, the 

simplification and transparency of the land-use right registration procedure are necessary 

steps to reinforce the security of land tenure in the context of more land conflicts happening 

in Vietnam recently. As required by the law, a land-use right certificate is a prerequisite 

                                                 
234 Decree 64-CP, art.13. 
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formality for a valid land transaction as well as a primary proof for a claim on land 

compensation in case of compulsory land acquisition. Having land-use rights registered, 

farmers are entitled to exercise their rights in land and their land rights are subjected to 

statutory protective measures such as administrative or judicial mechanism. In addition, the 

2003 Act sanctions the disclosure of land-related information, allowing public access to land-

use right registers on request. This is an advance in helping keep the land market functioning 

well and strengthening the trust of potential land purchasers in the land-use rights put on the 

market. In turn, a functioning land market possibly gives farmers chances to access to land as 

well as to assign their land-use rights at the highest market values. Importantly, the 2003 Act 

officially recognizes adverse possession of land including agricultural land. This is crucial to 

the security of land rights of the farmers who have long occupied a certain plot of land, which 

was partially attributed to the historical upheavals relating to land reforms. More importantly, 

the 2003 Act mandates the registration of the joint ownership of land-use rights between the 

husband and the wife unless either of them expressly makes a refusal to such a registration. 

As such, the Act strongly acknowledges the importance of protecting female farmers’ land 

rights in improving their empowerment in the family that is believed to substantially 

contribute to rural poverty reduction in developing economies.  

Furthermore, the 2003 Act opens opportunities for farmers to be heard by a court when 

they believe their land compensation may be unfair in the case of compulsory land 

acquisition. The statutory recognition of farmers’ right to fair land compensation is enforced 

considerably strongly by the existing Act, helping enhancement of farmers’ perception on 

their land rights. This is fundamentally significant to give farmers incentive to have long-term 

investment in their land improvement when they ensure that they have the exclusive right to 

reap their investment in land over which they have rights even against the State. The State, as 

the highest public authority, obviously has its eminent domain over land acquisition, but its 

land acquisition does not always fall within its eminent domain. Therefore, land acquisition 

must be justified to be in the public interest as prescribed by law, and the farmers affected by 

the land acquisition shall have the right to request such justification by a competent authority, 

ideally the court. 

In addition to protecting farmers’ land-use rights by the simplified and transparent land 

registration procedures and allowing farmers to challenge compulsory land acquisition, the 

2003 Act makes a remarkable improvement in farmers’ land tenure security sanctioning the 

prices of agricultural land in case of land compensation to be close to the market values. 

Moreover, the 2003 Act introduces an innovative approach for land compensation in the case 

of land recovery for commercial purposes. It appears that the State is attempting to make 

land-use rights more secure, making a distinction of compulsory land acquisition for public 

interest from commercial purpose. Such a distinction is essential to enhance tenure security, 
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especially where commercial pressure on land is considerably high and farming becomes 

more commercialized. Commercial farmers cultivate mainly for market instead of their 

subsistence and consequently commodity agricultural production requires much more and 

longer-term investment in land improvement so as to gain the highest productivity of land 

and the best-qualified products possible while land must be used intensively with little fallow 

period. Commercial agriculture requires high capital investment but slow return thereof, and 

accordingly without larger security of land tenure, effective farmers may have less incentive 

to have long-term investment in land improvement. Before the effectiveness of the 2003 Act, 

the State freely applied compulsory land acquisition even to acquire land for solely 

commercial purposes. Such a practice endangered farmers’ land-use rights, leading to their 

land tenure insecurity. Involuntary land conversion between small land developers and 

farmers is a good practice to empower farmers’ land rights, bringing about larger tenure 

security to farmers.    

 Weaknesses 4.8.5.2

Although the 2003 Act provides for simplified procedures accommodating land registration, 

it does not guarantee that all of farmland parcels will be actually registered. As it stands, 85.1 

percent of farmland has been registered.235 At the same time, the law requires all land 

transactions to meet some formalities including a land-use right certificate. That means if a 

farmer occupies a piece of land legitimately but without registration of his land-use right, he 

is not allowed to enter into any land transactions. On the one hand, such a requirement could 

be a motivating factor for farmers to register their land-use rights, facilitating the 

effectiveness of land management. On the other hand, such a requirement endangers the 

security of land-use rights, particularly when some shortcomings remain for what concerns 

the land registration.  

Furthermore, with regard to the land disputes subject to the court’s settlement, the 2003 

Act takes a backward step compared to the 1993 Act. The 2003 Act allows disputes over 

registered land to be heard by the court but imposes an extra procedure in the process. It 

requires land disputes to be reconciled at a local administrative authority before falling within 

the jurisdiction of the courts. Such a requirement is designed so as not to burden the court.236 

                                                 
235 General Department of Land Administration. 'Kết quả cấp giấy chứng nhận quyền sử dụng đất, 

quyền sở hữu nhà ở và tài sản khác gắn liền với đất trên cả nước (A report on the result of land use right 

registration nationalwide)' <http://diachinh.org/vi/news/Tin-tuc/Ket-qua-cap-giay-chung-nhan-quyen-su-

dung-dat-quyen-so-huu-nha-o-va-tai-san-khac-gan-lien-voi-dat-62/> accessed 9 January 2012. 

236 Tran Anh Tuan. 'Thẩm quyền của tòa án trong việc giải quyết các tranh chấp về quyền sử dụng đất 

(The court’s jurisdiction on land-use right disputes)' (2009) Legis <http://www.nclp.org.vn/thuc_tien_ 
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Such an expectation is, however, unjustified in light of the fact that Vietnam promotes the 

rule of law. The right to be heard by a court should be protected by law. The State should 

provide its citizens with alternatives instead of imposing extra impediments in seeking legal 

protection. Land dispute resolution by an administrative authority should instead be 

considered as a voluntary mechanism, particularly when the land disputes are apparently of a 

civil nature. 

Additionally, there is a prevailing legal principle applicable to Vietnamese administrative 

judicial review that may hamper the security of farmers’ land-use rights. In principle, citizens 

are not allowed to judicially challenge a rule of law against the Constitution in Vietnam. 

There is no constitutional court available under the legal system. Therefore, if land users 

believe that there is a statute that could violate their fundamental rights in land prescribed in 

the Constitution, they cannot request the judicial system to review such a statute. The judicial 

review of the statute is up to the discretion of the lawmakers who have passed the statute. 

Although the 2003 Act provides considerably clearer procedures of compulsory land 

acquisition and compensation, there are few provisions on appropriate aids to improve the 

empowerment of the affected farmers, particularly the vulnerable and poor ones, and to 

provide them with advice on spending their lump sum compensation effectively. The 2003 

Act enables affected farmers to have their say in and show their concerns on the purpose of 

the compulsory land acquisition and its compensation. However, the law does not display a 

due concern for the bargaining ability of farmers in the process. In practice, the farmers are 

usually in a weak position compared to the acquiring agency; they may lack knowledge of 

their legal rights and legal procedures required for land acquisition. As suggested by FAO,237 

a provision of legal aids to the affected farmers concerning the land acquisition process 

should be the duty of the acquiring agency. Moreover, there should be an adequate training 

on the management of the lump sum payment, 238 particularly significant for those who are 

seldom used to the spending of a large amount of money. 

 

 

 

                                                                                                                                                        
phap_luat/tham-quyen-cua-toa-an-trong-viec-giai-quyet-cac-tranh-chap-ve-quyen-su-dung-111at> 

accessed 9 December 2011.  

237 FAO, Compensation Acquisition of Land and Compensation (Land Tenure Studies 10, FAO 2008) 

49,50. 

238 ibid 40. 
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 Alternatives for small farmers’ access to wealth 4.9

 Off-farm employment 4.9.1

Off-farm employment has increased since the economic reform in Vietnam. As de-

collectivization of farmland unleashed surplus agricultural labour, and trade liberalization 

accommodated the growth of private enterprises,239 the share of agriculture in employment 

has been declining. Agricultural labour reduced by 13.8 percent in 2011 from 62.2 percent in 

2000.240 Industry and service sectors accounted for 37.8 percent of the workforce in 2000, but 

their share in employment increased by 13.6 percent in 2011.241 According to the latest 

survey on Vietnam’s labour force in October 2012, of 52.1 million employed people, more 

than 27 million work off farm. In fact, the agricultural sector has created no new jobs during 

the period 2000-2008 whereas the other sectors have considerably contributed to the national 

employment growth, providing 7.8 million new jobs. 

As Vietnam has given high priority to developing industry in its urban areas, especially in 

major cities such as Hanoi and Ho Chi Minh City, non-farm jobs are more prevalent in cities. 

This gives rise to rural-urban migration. During 1999-2009, the average growth rate of rural-

urban migrants was 9.2 percent annually,242 and currently Vietnam experiences two million 

migrants. This number, however, may be higher if temporary migrant workers are 

included.243  

In addition to non-farm employment in urban areas, the emergence of rural non-farm 

economy after the economic reform paves the way for non-agricultural income generating 

                                                 
239 See Heather Xiaoquan Zhang and others. 'Migration in a transitional economy: Beyond the planned 

and spontaneous dichotomy in Vietnam' (2006) 37(6) Geoforum 1074; Hoang Xuan Trung, Mehmet Ali 

Ulubasoglu and Cong S. Pham. 'Non-farm Economy and Poverty Reduction in Rural Vietnam: 2002-2008' 

(2011) 2012/6 Depocen Working Paper Series 3 <http://www.depocenwp.org/upload/pubs/6Nonfarm%20 

activity%20and%20poverty%20reduction%20in%20rural%20VN%202002-2008.pdf> accessed 10 

January 2013.  

240 General Statistics Office, Report on the 2011 Vietnam Labor Force Survey (General Statistics Office 

2012) 23. 

241 ibid 24. 

242 General Statistics Office, Migration and Urbanization in Vietnam: Patterns, Trends and 

Differentials (General Statistics Office 2011) 25.  

243 Nguyen Tuan Anh and others. 'Becoming and being urban in Hanoi: Rural-urban migration and 

relations in Viet Nam' (2012) 39(5) The Journal of Peasant Studies 1103, 1111; United Nation 

Development Programme, Internal Migration: Opportunities and Challenges for Socio-Economic 

Development in Viet Nam (United Nations Developing Programs July 2010) 19.   
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activities in rural Vietnam. The share of agriculture-based income in the total of rural 

household income reduced from 46 percent to 33 percent in the North and from 43 percent to 

38 percent in the South between 1993 and 1998.244 This trend has been increasing, as there 

are 33.4 percent of the rural households working off farm.245 The share of non-farm earnings 

in rural household incomes is 33.4 percent and wage income makes up 36.4 percent of rural 

household incomes in 2010.246 These numbers show that the income generated from non-

farm activities makes an important contribution to rural household well-being and that the 

non-farm labour market has increasingly developed in rural Vietnam. 

In spite of its improvement, non-farm employment faces key challenges to its sustainable 

development. First, the share of the agricultural sector in employment remains considerably 

high, accounting for 48.2 percent while it contributes to only 22 percent of GDP. This implies 

that the other sectors have not provided enough employment to absorb the surplus 

agricultural labour. In fact, the rate of unemployment in rural Vietnam is low, but the rate of 

underemployment remains relatively high. Given the potential of the rural non-farm economy 

to economic growth and income distribution in Vietnam,247 the rural economy should be 

developed further to mitigate the underemployment in rural areas. In this regard, another 

challenge is the underdevelopment of the rural non-farm sector due to several constraints 

such as the dominance of small-size or household-based enterprises, limited access to market 

information, credit, technology and favourable institutions.248   

Second, the majority of off-farm workers are unskilled, accounting for 40.4 percent of the 

                                                 
244 Dwayne Benjamin and Loren Brandt, 'Agriculture and Income Distribution in Rural Vietnam under 

Economic Reforms: A Tale of Two Regions' in Paul Glewwe, Nisha Agrawal and David Dollar (eds), 

Economic Growth, Poverty and Household Welfare in Vietnam (The World Bank 2004), 141.  

245 General Statistics Office, The Results of the 2011 Rural, Agricultural, and Fishery Census 

(Statistical Publishing House 2012) 32.  

246 General Statistics Office, Result of the Viet Nam Household Living Standards Survey 2010 

(Statistical Publishing House 2011) 235. 

247 Hung Thai Pham, Bui Anh Tuan and Dao Le Thanh. 'Is Nonfarm Diversification a Way out of 

Poverty for Rural Households? Evidence from Vietnam in 1993-2006' (2010) Poverty and Economic 

Poverty PMMA Working Paper 2010-17 <SSRN: http://ssrn.com/abstract=1715603> accessed 10 January 
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248 Le Xuan Ba and others, 'Chapter five: Off-farm and Non-farm Employment in Vietnam', Off-farm 

and Non-farm Employment in Southeast Asian Transitional Economies and Thailand (Development 
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Verlag 2012) 23,24. 
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total employed population in 2011.249 The low qualification of the labour force is among the 

other constraints to attracting foreign direct investment in Vietnam.250 Additionally, the share 

of workers working in the informal sector or small and medium enterprises is considerably 

higher. In 2009, the non-farm employment in the informal sector accounted for 24.4 percent 

of the total workforce while the formal employed 27.9 percent and 50.1 percent worked in the 

agricultural sector.251 This is more acute as agricultural labourers are commonly unpaid 

family farmers in Vietnam, leading to a larger number of workers who lack secure 

employment and incomes.  

The third challenge is the existence of a household registration system. The system serves 

as an internal passport to discourage rural-to-urban mobility. Migrant labourers find it 

difficult to access government-provided social security as well as public services in their 

places of destination.252 Though the household registration restrictions have been eased 

remarkably recently, its existence is still an institutional barrier for migrants, particularly 

temporary migrant workers, to access formal employment, education, healthcare and other 

public services in cities.253 Given the rapid rate of urbanization and industrialization, the free 

mobility of labour is necessary to supply labour for the development of the industry and 

service sectors. Additionally, it is the way to facilitate integration between the rural and urban 

                                                 
249 General Statistics Office, Report on the 2011 Vietnam Labor Force Survey (General Statistics Office 

2012) 22.  
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areas and to provide both rural and urban people the same opportunity to access wealth and 

developmental opportunities. As such, the free movement of labour should be taken into 

account in Vietnam as it is practiced in Europe.        

 Large-scale paddy field model 4.9.2

Contract farming has become popular in the process of industrialization of agriculture in 

developing countries and transitional economies.254 In an attempt to improve agricultural 

growth and farmers’ incomes, the Vietnamese government promotes contract farming 

between agribusinesses and farmers. An Giang was the first province to pilot contract 

farming in rice growing. The model refers to the cooperation between farmers, scientists and 

agriculture-related companies in paddy production at a large scale. The farmers consolidate 

their lands to constitute large paddy fields with at least 30 hectares. Such a large tract of land 

is supposed to accommodate land use efficiency and technology application at low cost. The 

preliminary success of the pilot model in An Giang shows the potential of contract farming in 

the improvement of land productivity and smallholders’ incomes, and the central government 

has started to replicate the model at national scale. At present, the government encourages the 

application of the model nationwide and even expansion to the cultivation of other 

agricultural products.255 

The large-scale paddy field model indeed brings about practical benefits to rice farmers. 

First, the farmers participating in the large-scale paddy field model earn significantly higher 

returns from rice production than non-participating ones. It is found that those farmers who 

joined the model earned 150 percent higher than those who did not cultivate rice in the 

model.256 The higher profitability of the model is attributed to benefit sharing between the 

agriculture-related companies and the farmers. The purchasing companies are committed to 

supply the farmers with qualified inputs such as seeds and fertilizers. The farmers do not need 

to pay for these inputs until they sell their produce to the companies. Therefore, the farmers, 

especially small and poor farmers who lack capital, can access low-cost and free-interest 
                                                 
254 See Martin Prowse. 'Contract Farming in Developing Countries: A Review' (2012) Agence 

Française de Développement A Savoir.   
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inputs. This is significantly important to small farmers in rural Vietnam, who conventionally 

have to purchase fertilizers at a cost-plus-credit interest price.  

Second, as the companies are committed to provide the farmers with technical advice for 

their cultivation, the farmers have a chance to improve their professional knowledge. As 

farming has been moving towards commercial, an intensive application of technology is a 

key factor for the success of farming and farmers are required to cultivate not only efficiently 

but also professionally. Given that a large proportion of farm labourers are traditional 

farmers, professional training is crucially important to train them to become commercial 

agricultural producers, who are able to produce well-qualified as well as market-oriented 

products. This will help to improve their production capacity and then their incomes. 

More importantly, farmers are confident of a stable market for their produce. Vietnamese 

farmers commonly face a volatile market for their products as they lack access to market-

related information and strong bargaining power. Contract farming would appear to be an 

effective mechanism to help them to overcome these imperfections because the purchasing 

companies have committed to purchase the farmers’ produce at a mutually agreed price in 

advance. 

Although the model has gained remarkable success in improving land productivity and 

farmers’ incomes from rice cultivation, it has met hindrances when applied in practice. The 

limited participation of purchasing agribusinesses is regarded to be the most important 

obstacle to the success of the model.257 One of the reasons for such limited participation is 

due to the limited capacity of agribusinesses in providing capital to farmers at large scale.258 

Another, and the most important, reason is that the firms tend to be more interested in buying 

agricultural products through local middlemen than signing contracts with a large number of 

smallholders. As such, the State should provide favourable policies to attract firms’ active 

participation in contract farming. At the same time, especially in the case of export-oriented 

rice production, the state’s role in balancing the bargaining power of small farmers vis-à-vis 

agricultural firms is necessary. Some agricultural experts suggest that the government should 
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require agribusinesses involved in rice export to participate in contract farming.259  

The enforcement of contracts is another challenge in the model. Side buying or selling is 

supposed to occur when the market price is lower or higher than the contracted price at the 

harvest time. Furthermore, the building capacity of farmers is limited and farmers need time 

to change their traditional cultivation methods and perception. Some farmers have little 

understanding of the benefits as well as the requirements of the model, and they pay scant 

attention to observing the technical procedures of cultivation.260 Therefore, contract farming 

should be governed legally, enforced, and more training and education should be provided to 

farmers and communities to change their cultivation behaviours and perceptions. 
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(Contract farming modes and the evolution of “the Large-scale paddy field model” in An Giang' (The 
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Chapter 5 
Land tenure security and alternatives for small farmers’ access to 
wealth in China 

 
 
 

 Introduction 5.1

The previous chapter dealt with land tenure security in the Vietnamese context. Similarly, 

this chapter describes the security of farmers’ land rights under the Chinese legal system. 

This description will be used to support my argument in Chapter 6 that like the case of 

Vietnam, the Chinese farmers’ land rights have been more secure since the introduction of 

the economic transition in the country; however, there remain similar shortcomings in the 

land tenure that need to be tackled. 

To do this, the chapter first analyses the development of agriculture and its challenges 

under the changing economic and social context. We will see that in the course of rapid 

economic development, although agriculture has no longer shared the dominant contribution 

in the national growth, it still plays a critical role in China’s rural economy and poverty 

reduction. This finding serves as a backdrop for my critical analysis of the strengths and 

weaknesses of the existing land law in relation to farmers’ land tenure security, which is 

presented in the third section of the chapter. In the second section, a description of the 

agricultural land tenure of individual and household farmers is introduced. The section 

describes not only the existing land law but also the key development thereof pertaining to 

the security of farmers’ land rights since the founding of the current regime. Thereafter the 

strengths and weaknesses of the existing legal framework in supporting the security of 

farmers’ land rights for agricultural growth and rural poverty reduction will be scrutinized. 

Additionally, I critically demonstrate some prominent alternatives for small farmers to realize 

the benefits of their improved tenure security. 

 Agricultural growth and rural poverty reduction  5.2

 Economic reform 5.2.1

After having experienced inefficiency in its economic growth, China started its economic 

reform in late 1978. The economic reform is aimed at addressing the backward and largely 

underdeveloped economy. To do this, China has taken a gradualist approach, progressively 

transforming the command economy to a market economy. The transformation of China’s   
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economy can be observed through two major phases.261 The first phase was primarily to 

dismantle the centrally planned economy, and the second phase aims to improve a 

functioning market economy. The second phase is currently in place, with the state’s stronger 

support to a market-based economy. Privatization, a sensitive term seldom used officially in 

China, has recently occurred more often in the township and village enterprises, collective 

sector, and state-owned enterprises.262 This trend shows that the Chinese State has attempted 

to foster the transition to sustain its rapid growth with a balance between the public and 

private interest and an increase in fair competition among all sectors in society.   

China’s economy has developed successfully since its economic transition. The annual 

growth rate has remained considerably high during its 30-year economy reform. The average 

growth rate has been roughly 9.9 percent for three decades.263 In fact, China had already 

reached an upper middle-income status by 2010 and targets a high-income economy by 2030. 

Nevertheless, the economic transition has yet to be completed in China. There are challenges 

to its sustainable development ahead. Among the most outstanding challenges are the less 

functioning market-supporting institutions such as financial and tax system, and a growing 

gap between rural and urban incomes.264 As such, the market economy which China has 

targeted is still an on-going development and China still needs to sustain its fast economic 

development to achieve its goal as a high-income country by 2030. This forces China to have 

further institutional and structural changes with more robust commitments to address middle-

income traps as well as social inequality.     

 Agricultural development 5.2.2

As part of the economic reform of 1978, China’s agriculture has undergone remarkable 

changes. A shift from collective farming to individual family farming marked the most 

significant turning point of Chinese primitive industry. The average annual growth rate of 

agriculture during the period of 1979-1984 was 7.1 percent compared to 2.9 percent during 

                                                 
261 Barry Naughton, The Chinese economy: transition and growth (The Massachusetts Institute of 
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the period of 1970-1978.265 Such a high agricultural growth helped ease China’s fear of food 

insecurity to some extent. Therefore, agriculture has been more diversified with an increase 

in cash crops instead of “the grain-first economy”.266 As a result, instead of only importing 

staple food during the pre-reform period, Chinese farmers can join the group of world’s 

exporters of high valued and labour-intensive agricultural products such as horticultural, 

livestock and aqua cultural.267 China is expecting to move towards value-added agriculture.268 

In spite of the significant success of agricultural growth, the rapid economic growth has 

also created obstacles to the modernization and sustainable development of the agricultural 

sector in China. Among the major threats is a dramatic loss of farmland due to increasing 

industrialization and urbanization. The agricultural land area was reduced by 8 million 

hectares during the 1996-2005 period, and in 2004 the average per capita agricultural land 

was 0.09 hectare, much lower than the world average.269 The loss of arable land is assumed to 

continually increase another 6 million hectares in the period of 2003-2030.270 Although it is 

normal to find agricultural land loss in the transition to an industrial economy, the loss of 

cultivated land in China is too fast and beyond its real need.271 Actually, it is found that there 
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is an over-conversion of farmland to non-agricultural land.272 More seriously, land 

fragmentation is persistently popular in rural China. A farm household typically holds 4-6 

small plots of farmland,273 which is a big obstacle to reach economies of scale and robust 

labour and land productivity. The land loss is associated with rural unrest due to unjust land 

compensation and widespread farmland expropriation.274 It is worth noting that local 

governments can be motivated by huge profits of rent, seeking to acquire farmland 

compulsorily at low prices and transfer it to developers or investors at much higher prices.275 

As such, the loss of farmland in rural China is not only driven by the demand of 

industrialization and urbanization but also by the rent seeking behaviours of local authorities.  

Moreover, there is a growing concern about the disparity in rural and urban incomes, 

which to some extent impacts negatively on the attractiveness of agriculture to capital and 

labour investment. China’s farming has become an elderly-based and feminized production 

system in which young and highly educated people are replaced by elderly people and 

women.276 Rural-urban migration and off-farm job opportunities have not been uncommon in 

China.277 This leads to the shortage in the agricultural labour force. To raise labour 

productivity farms should be more mechanized. China has eliminated agricultural taxes and 

fees in order to reduce farmers’ financial burden and increase farmers’ disposable income and 

has paid subsidies directly to farmers. These measures are aimed at motivating farmers to 

cultivate on farmland, but they are arguably less effective to sustain robust agricultural 
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productivity as farmers may keep cultivation just for the receipt of subsidies. Furthermore, it 

is found that the direct subsidies have a small role in raising rural income as they account for 

just 5 percent of rural income.278  

Meanwhile, China has integrated firmly into the global market. That means it has to face 

more competition as well as higher quality standards of commodity products. Given the fact 

that the farming system is still underdeveloped due to limited resources, depletion of natural 

resources, and fragmented landholdings,279 the Chinese farming system is required to be 

further modernized to cope with these challenges in a changing and growing competitive 

world market.   

 Rural poverty reduction 5.2.3

It is noteworthy that a rapid development of rural enterprises has dramatically attributed to 

China’s rural poverty reduction. The poverty rate has been reduced significantly. The number 

of the population living under one dollar a day reduced from 64 percent in 1981 to 10 percent 

in 2004.280 As set out above, China has gained an upper middle-income status by 2010. In 

spite of the remarkable poverty reduction since its economic transition, poverty reduction 

remains a current concern in China. According to World Bank report, 254 million Chinese 

people lived below $1.25 per day in 2005.281 More strikingly, income inequality has 

increased substantially during the reform. This is a potential threat to social welfare and 

political stability in China. The fast growth of the economy is distributed unequally among 

the Chinese population as well as in different regions and sectors.282 The agricultural sector 

contributes 15 percent of the economic growth but provides jobs for 40 percent of the labour 

force. The growth of the agricultural sector continuously plays an important role in poverty 

reduction and equality in contemporary China. It is particularly acute when there are 700 
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million of people living in rural China and most of the poor reside in rural areas.   

 An overview of agricultural land tenure reforms 5.3

 Collectivization of land 5.3.1

 Historical setting 5.3.1.1

After establishing a new government in 1949, the CCP rebuilt the nation towards a centrally 

planned economy with a high focus on industrialization. To provide resources for 

industrialization, the new government practiced a depressed price policy to extract more 

agricultural product at a low price for heavy industry development.283 That policy was 

conducted through collectivization of farmland in two steps. First, from 1949 to 1952, the 

State confiscated land from landlords and redistributed it to peasants. Then the State 

converted the privately owned rural land into the collectively owned by establishing 

collective farming, which was believed to bring more yields and equality.284  

The collectivization of farmland advanced in a short period of time. At the beginning of 

1956, the State stimulated farmers to contribute their land, draft animals, and other important 

means of production to co-operative farms, and the farmers would work together on the co-

operative farms. Soon after the farmers joined the co-operatives, the State fostered its 

collectivization of farmland policy, converting all private rural land into collective land by an 

Act of Parliament issued in June 1956. Farmers were entitled to own their residential land 

only.285 

 Land tenure in brief 5.3.1.2

During 1949-1952, China undertook redistributive land reform under the principle “land to 

the tiller”. The landholders maintained their private ownership over their land. However, this 

private ownership lasted a short time. In 1955, the government established collective farms 

and farmers became members of the collectives. Farmers cultivated together on the 

collectives’ farmland and received a share from the collectives. The farmers could keep a 
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small part of their farmland to cultivate for their own interest as a private plot that did not 

exceed five percent of the commune’s average landholding per capita.286  

The co-operative farms were considered as a foundation for collective ownership over 

rural land in China. As previously mentioned, China adopted a law on advanced agricultural 

production co-operatives converting all farmland (including the land contributed to the co-

operatives as well as private land) into collective land. The members of the collective farms 

no longer enjoyed private ownership over the land they previously contributed to the 

collectives.  

The first land reform aimed at meeting the new conditions of the economy and society 

after the revolution. In an attempt to establish a socialist society, China replaced private land 

ownership with public. All the rural land was subject to the ownership of collective, and 

farmers cultivated collective farmland together, like wage workers. Under this rural land 

tenure, individual land rights were almost ignored.  

 De-collectivization of land 5.3.2

 Historical setting 5.3.2.1

As set out above, and in pursuit of heavy industry, China’s government undertook several 

reforms turning the existing family farming system into large-scale collective farming and 

exploiting agriculture for industrialization during 1949-1978. This policy actually accelerated 

the industrial development and economic growth, but at the same time created problems 

including the imbalance between the industrial and agricultural sectors, the malfunctioning of 

the state administration, and price distortions.  

The centrally planned economy and the Soviet-styled collective farming gradually 

revealed their imperfections. China suffered a sharp decline in agricultural output and a 

serious famine during 1959-1961 with 30 million people starving to death.287 Confronted 

with these problems, Chinese leaders officially initiated a transition from a centrally planned 

economy to a market-oriented one with a gradual approach at the end of 1978. During 1978-

1992, the economy consisted of a dual approach, plan and market. The State retained the 

prominence of state-owned entrepreneurs in the national economy but in the meantime 
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loosened restrictions on private sectors. 

Regarding the agricultural sector, the government gradually abolished collective farming 

and reintroduced family farming. In fact, it reformed the management of agricultural 

production and the pricing of agricultural output.288 In an attempt to enhance farmers’ 

material incentive in agricultural investment, an innovative land right system was introduced, 

commonly known as the Household Responsibility System (HRS).289 Under the new system, 

farmers are allotted part of the collective land and farm their own allotted plots 

independently. 

 Land tenure in brief 5.3.2.2

Land tenure in China has dramatically changed since the HRS was created in 1978. It was the 

first time, after the establishment of the People’s Republic of China, that private land-use 

rights existed alongside public ownership. The State owns all urban land and allocates land-

use rights to individuals, households, and corporations. In 1988, the People’s National 

Congress revised the 1982 Constitution to allow the transfer of land-use rights. This means 

that China acknowledged the emergence of a land market. 

However, the critical changes mentioned above relate to urban land. The HRS put an 

initial end to the collectivization of farmland, but rural land still belongs to rural 

collectives.290 The collective’s leaders contract the land to its farm households individually 

for a specified term, mostly based on family size.291 Farmers can cultivate their contracted 

land independently and are allowed to retain the surplus of agricultural production after 

providing a fixed contracted production quota to the collectives.292 Farmers only have the 

right to use the contracted farmland, not to own it. The collective, represented by the 

villagers’ committee, has the power to re-adjust land allocation in the village, but not dispose 

                                                 
288 Andrew Watson. 'The Family Farm, Land Use and Accumulation in Agriculture' (1987) (17) The 

Australian Journal of Chinese Affairs 1, 2. 

289 I will elaborate on this system later. 

290 There are three types of rural collectives in China. They are the collective formed by a group of 

villagers, a village, or a township. 

291 Wei Hu. 'Household land tenure reform in China: Its impact on farming land use and agro-

environment' (1997) 14(3) Land Use Policy 175, 175, 176. 

292 Guo Li, Scott Rozelle and Loren Brandt. 'Tenure, land rights, and farmer investment incentives in 

China' (1998) 19(1-2) Agricultural Economics 63, 64; Tony Banks. 'Property Rights Reform in Rangeland 

China: Dilemmas On the Road to the Household Ranch' (2003) 31(12) World Dev 2129, 2129; Matthew 

Erie. 'China's (Post-)Socialist Property Rights Regime: Assessing the Impact of the Property Law on 

Illegal Land Takings' (2007) 37 Hong Kong Law Journal 919, 928. 



Land tenure security and alternatives for small farmers’ access to wealth in China 120 

 
of it. Only the State has the authority to acquire rural land owned by the collective. This 

means that the State holds the ultimate power over rural land.293 According to Ding, the 

rationale for state-owned land in China is that “... the state-owned land made it easy for the 

government to acquire land in order to accommodate the land needed for economic 

development.”294          

 An overview of the rural land law 5.4

China’s rural land tenure is shaped by the Constitution, land laws and other legislation. The 

Constitution provided only one article (Article 10) to define land ownership,295 stating that 

urban land is owned by the State and rural and suburban land that is not legally provided for 

to be owned by the State is collectively owned by farmers.296 The current Constitution was 

passed in 1982 and amended four times since then, in 1988, 1993, 1999, and 2004. The 

amendments also include the amendments to the provisions on land ownership and land-use 

rights. As a result, the land laws and other related legislation have been amended accordingly.  

Based on Article 10, the land laws specify the land ownership regime. The Chinese 

National People’s Congress adopted the first comprehensive statute on land management, 

named the Land Administration Law (LAL), in 1986.297 The LAL provides for the state 

management of the control and use of both urban and rural land. The first LAL was amended 

in 1988, and then replaced in 1998.298 The 1998 LAL, which is still effective, came into force 
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on the first of January 1999, and was revised in 2004.299 In addition to the Constitution and 

the land law, rural land use is governed in other laws, such as civil law, contract law, property 

law and agricultural law. Among these related laws, the Property Law300 adopted in 2007 

sheds some light on the clarity of the rural land tenure, which I will elaborate on where it is 

relevant.  

Although the LAL governs the tenure of both urban and rural land, the legislation of rural 

land is underdeveloped in comparison to that of the urban land. As mentioned above, urban 

land is under state ownership while rural land is in the hands of the collective. In spite of their 

common characteristic of public ownership regime, the two types of ownership are subject to 

different legal rules. There is legislation specifically stipulating urban real estate, such as the 

law on urban real estate administration (passed in 1994) and the law on urban real estate title 

registration (enacted in 1997). Meanwhile, the LAL simply focuses on the state management 

of the rural land owned by farmers’ collectives, leaving the collectives great discretion in 

governing the contractual relationship between the farmers and the collectives.  

Not until 2002 did the State pass a separate statute governing contracting rural land to 

farmers exclusively, namely the Rural Land Contracting Law (herein referred to as the 

RLCL).301 The law became effective in March 2003 and it is regarded as a turning point in 

strengthening farmers’ land-use rights in rural China. It defines considerably more clearly the 

contractual relationship between collectives and farm households in relation to arable land as 

well as the transferability of farmers’ land-use rights. By doing so, the RLCL limits the wide 

discretion of the collectives in contracting arable land and protects farmers’ land rights from 

the abuse of power by the collective’s leaders. As emphasized in Article 1 of the law, its aim 

is to strengthen the security of farmers’ land tenure in pursuit of the stability of rural society 

and agricultural growth. 

 Property rights to agricultural land 5.5

 Evolution  5.5.1

Property rights in arable land have undergone significant changes since the founding of 

China. As briefly demonstrated in the previous section, like Vietnam, the property rights to 
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farmland in China have been developed in line with the practice of collectivization and de-

collectivization of farmland. Private ownership of farmland was transformed into collective 

ownership to constitute collective farms nationwide.302 The collective farming mandated by 

the State manifested difficulties in providing farmers with economic incentives to invest their 

capital and labour in land improvement. As an attempt to increase land productivity, the State 

introduced the HRS.303 In fact, the HRS is considered as a revisit of family farming in rural 

China; farm households individually enter into a land rental contract directly with their own 

rural collective and farm the contracted land independently. Since then, two types of property 

rights in arable land exist, namely ownership and land-use rights. In contrast with Vietnam, 

where state ownership is applicable to all the land including farmland after the collapse of 

collective farming, the ownership of arable land vested in rural collectives remains intact in 

rural China. This means that each rural household is granted usufruct to arable land, which is 

supposedly derived from the collective ownership. 

 Definition  5.5.2

As analysed previously, the Chinese rural land regime comprises of two issues, land 

ownership and land-use rights. In respect of land ownership, although the rural land is 

collectively owned by farmers, who are grouped into rural collectives, the ownership right of 

the collective is limited to the management of land distribution. The collective can allocate its 

land among its members for farming and, in some cases, readjust the land allocated. 

However, it is not allowed to alienate its collectively owned land to any individuals or entities 

because the land ownership is constitutionally subject to either the state or the collective. In 

other words, only the State is eligible to acquire the collective ownership outright. In fact, the 

State employs its eminent domain to the collective’s land when it needs land for 

development. Moreover, even though the Property Law has recently clearly defined that the 

owner of the collective land is all the members of the collective, it authorizes the 

representatives of the collective to exercise land ownership.304 For instance, land adjustment 

is required by law to be approved by two-thirds of the villagers’ assembly or 

representatives.305 Given the current problem of democracy at local levels in rural China, it is 

                                                 
302 J. D. Ping Li. 'Rural Land Tenure Reforms in China: Issues, Regulations and Prospects for 

Additional Reform' (2003) (3 SPEC) Land Reform, Land Settlement and Cooperatives 59, 59, 60. 

303 ibid. 

304 The Chinese Property Law, art. 60 and the Chinese LAL of 1998, art. 14. 

305 ibid, 62. 



123 Chapter 5 

 

 

not uncommon that village cadres manipulate the voting process.306 As such, it is not 

surprising that the actual power over the land in rural China is in the hands of the collective’s 

leaders and ultimately that of the State or local government.  

Nevertheless, those who actually possess and exploit cultivated land are farmers.307 As 

farmers’ land-use rights were established under the HRS, which was the result of the state 

policy in the de-collectivization of farmland, the understanding of the rights was assumedly 

based on the practice of such policy. Accordingly and practically, the land-use right consisted 

of the right to possess the land, use it and enjoy the returns to the use of the land.308  

In terms of legal provisions, however, neither the constitution nor the LAL provide any 

definition of the rights. The amendment to the 1982 Constitution in 1993 (herein referred to 

as the 1993 Amendment) was the first instance of recognizing the farmers’ land-use right 

constitutionally. The LAL, which was revised in 1998, simply repeated the constitutional 

recognition that the rights were established through a contract signed by the collective and the 

farmer and that the rights and duties to the contracted land were defined by the signed 

contract. It leaves a vacuum on the content of contractual rights and duties as well as the 

procedures to constitute and exercise them.  

Not until the adoption of the RLCL and especially the Property Law have the land-use 

rights been defined explicitly. The RLCL fills in the said gap of the LAL by stipulating 

clearly the rights and duties of the collective and the farmer in their land tenure relationship, 

which will be discussed in detail below. Even though the RLCL still mandates the contract-

based rights, it explicitly limits the discretion of the collective or the lessor in altering and 

terminating the contractual relation.309 More importantly, land-use rights are required to be 

registered to the government, which means that the nature of the rights is beyond their 

contractual base, becoming exclusive rights. The Property Law, which was adopted five years 

after the RLCL, robustly confirms the proprietary nature of farmers’ land-use rights. In 

                                                 
306 See Weiguo Wang, 'Land Use Right: Legal Perspectives and Pitfalls for Land Reform' in Peter Ho 

(ed), Developmental Dilemmas: Land Reform and Institutional Change in China (Routledge 2005) 62, 73, 

77. 

307 In fact, the use rights of arable land in China are granted to individual farm households other than 

individual farmers. The term farmers used in this chapter of the book, therefore, refers to individual farm 

households.  

308 Albert H. Y. Chen, 'The Law of Property and the Evolving System of Property Rights in China' in 

Guanghua Yu (ed), The Development of the Chinese Legal System: Changes and Challenges (Routledge 

2011), 83.  

309 The Chinese RLCL, art. 14, 26, and 27.   
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Article 2 thereof, farmers’ land rights are termed real or property rights; it was the first time 

the law provides a statutory comprehensive definition of the rights, which I will elaborate on 

later.310 As such, the RLCL together with the Property Law make a great contribution to the 

clarity of the content of the land-use rights as well as the legal nature thereof. 

 Farmers’ rights and obligations to agricultural land  5.6

 Modes of land acquisition and subjects of the land-use rights 5.6.1

 Modes of land acquisition   5.6.1.1

A farmer can obtain the right to use arable land through either a primary or a secondary 

acquisition. Under the primary acquisition, the farmer establishes a land tenure relationship 

directly with a rural collective in the form of a contract between an individual household 

(lessee) and the collective (lessor).311 This mode of land acquisition under the current Chinese 

legal system does not mean the acquisition of land ownership, but the lessee is entitled only 

to the ownership of the land-use right or leasehold right. Besides the primary mode of land 

acquisition, farmers may acquire land or precisely land-use rights through secondary 

acquisition, i.e. receiving transfer of land-use rights from other farmers. 

The primary acquisition may be constituted through either land allocation or land 

conveyance. In principle, those who are members of a rural collective have the privilege of 

being allocated a plot of arable land owned by their own collective.312 The collectively owned 

farmland in rural China is predominantly contracted out by such a mechanism, which is 

referred to as land allocation. Most Chinese farmers hold farmland free of charge in this 

form. In addition, for the rural land that is not suitable for land allocation due to its poor 

quality, such land may be contracted out to individuals, households, or corporations that are 

qualified for farming by means of auctions, bids or open negotiations.313 This market-based 

allocation of land or land conveyance allows wasteland to be put in agricultural use 

                                                 
310 In his article published in 2005, Wang claimed that the farmers’ land-use rights have already been 

recognized as a property right in the General Principles of Civil Law and the LAL. In fact, however, the 

two laws simply mentioned the method to acquire land-use rights, that is the conclusion of a contract of 

land use between the collective and the farmer. They did not explicitly refer to the land-use rights as a real 

right. Additionally, the author appears to be inconsistent to his statement when he demonstrated that legal 

scholars recommended the farmers’ land-use rights should be recognized as a real right. See W. Wang, 

'Land use rights: legal perspectives and pitfalls for land reform' in P. Ho (ed), Developmental dilemmas: 

land reform and institutional change in China (Routledge 2005), 66, 67. 

311 The Chinese RLCL, art. 3. 

312 The Chinese RLCL, art. 5.  

313 The Chinese RLCL, art. 3. 
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effectively and at the same time facilitates the development of commercial farming. 

 Subjects of the land-use rights  5.6.1.2

In respect of collectively owned arable land, there are mainly two types of farm households 

which may be granted land-use rights. The first are the members of a collective, which is the 

focus of this study. As previously said, the law provides that those who are members of a 

rural collective are entitled to conclude a land contract with their own rural collective through 

the land allocation. Since the Chinese collective land tenure system is to some extent similar 

to a communal one, only the members are eligible for the entitlement to the collective land.  

However, the law does not exclude those who are not the members of a collective from 

acquiring the collective land. According to Article 44 of the RLCL, non-member farmers or 

outsiders may also enter into a land use contract with the collective through land conveyance. 

This market-based mechanism applies to such rural land as waste ditches and beaches, barren 

mountains and hills. Yet, it is worth noting that even though the law allows the land 

acquisition of the non-member farmers in the said cases, it upholds the precedence of the 

member-based land entitlement. This means that the members have the priority over the 

outsiders in the event that they meet the same conditions of acquiring the land as the outsider. 

Further regard should be paid to this type of land-use rights. Even though the RLCL is also 

applicable to the land-use rights acquired by the land conveyance, land tenures applicable to 

these rights are significantly different. I will elaborate on the differences where relevant.   

Upon the conclusion of a land use contract with the collective, farmers, including those 

acquiring the land through land conveyance, are granted land-use rights.314 Those who are 

granted the use rights to arable land of the collective must be farmers in the case of the land 

allocation, or are eligible for farming the land in the other case.315 This requirement could be 

for the sake of prohibiting the existence of landlords in China. As such, the subject of the 

rights to use farmland collectively owned can be either the members of the collective or non-

members. 

 The rights to agricultural land 5.6.2

 Possession, use and management 5.6.2.1

The RLCL is the first piece of legislation in China explicitly defining farmers’ use-rights to 

their contracted land. Article 16 of the Law states that farmers enjoy the right to use and get 

profits from the contracted land. However, the law does not mention the right to possess the 
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contracted land as one characteristic embodied to the land-use rights. Not until the adoption 

of the Property Law have the land-use rights, including the right to hold the contracted land, 

been defined plainly. By recognizing farmers’ land-use rights as a real right or property 

right,316 the Property Law contributes the most comprehensive legal definition to the 

understanding of the Chinese farmers’ land-use rights. In this regard, the Vietnamese law-

makers are left behind by their Chinese counterparts in providing an explicit legal recognition 

of farmers’ land-use rights as property rights.  

Accordingly, farmers are entitled to possess the land contracted to them and use it for 

agricultural purpose as stated in the contract. It is vital to individual farm households to be 

granted these rights. The two rights indicate the independence of farmers in using their 

contracted land, which is largely different from the use of land collectively as it was prevalent 

during the collective farming. The law further presents farmers with another essential right to 

land. That is the right to individually enjoy the fruit of their labour and capital investment in 

their contracted land after payment of taxes. The three rights collectively affect the autonomy 

or confidence of farmers over their land-use rights in terms of operation of their farming and 

disposition of their farm products.  

 Transferability 5.6.2.2

Besides the enjoyment of the usufruct in land, farmers can dispose of their land-use rights 

with some limitations. As stated in Article 16 of the RLCL, farmers who receive their land-

use rights by means of land allocation to households are entitled to transmit their land-use 

rights. This is significantly important to the tenure security of farmers as the transferability 

allows the maximization of the economic benefit of the land rights. Moreover, in Article 32, 

the law defines the transfer rights. Accordingly, farmers can assign their land rights through 

subcontract, lease, exchange, transfer, and other means.317 These types of land transactions 

are collectively referred to as the circulation of land-use rights. The law, however, does not 

spell out what may be considered as “other means” of the circulation of land-use rights. In 

addition, the subsidiary legislation specifying the circulation of farmers’ land-use rights 

requires the other means of the circulation should comply with the relevant laws and state 

                                                 
316 The Chinese Property Law, art. 2. 

317 Exchange and subcontract are applicable only to other member farmers of the same collective. In 

fact, subcontract is equivalent to lease. However, because of its application to member farmers only, it is 

termed subcontract to distinguish from lease, which refers to renting out the land rights to non-member 

farmers.     



127 Chapter 5 

 

 

policies.318 Such a requirement could mean that the means of the circulation must be 

specified by the State. In fact, the law enables farmers to contribute their land-use rights as 

shares to establish an agricultural co-operation, which could be inferred as another means of 

the circulation.319 At the same time, the transferability of farmers’ land-use rights excludes 

the right to mortgage the land-use rights while this right is considered as a key right to tenure 

security. The Property Law explicitly prohibits using farmers’ land rights as collateral.320 

Therefore, under the prevailing legal system, the transferability is limited to subcontract, 

transfer, lease, exchange and contribution as shares.  

As farmers’ land-use rights are characterized as a lease between the farmer and the 

collective, the circulation of the land-use rights should not change the nature. Transferability 

does not affect the terms and conditions set forth in the primary contract with the 

collective.321 In other words, the transfer cannot alter the collective ownership of the land, the 

agricultural use thereof, and the term of the land-use rights. The term of the land transaction 

will not exceed the remaining term of the primary contract. For example, Farmer A acquired 

his 30-year land-use right through land allocation in 1998 and he then transferred the right to 

Farmer B permanently in 2012, i.e. he had already cultivated the land for 14 years; therefore, 

in principle, Farmer B can enjoy the transferred right for farming only and for the remaining 

16 years. Furthermore, under the same conditions, other members of the same rural collective 

have priority over land transactions such as transfers and leases.322 This means that a farmer 

is entitled to enter into a land transaction with an outsider of his village but his village fellows 

have priority to the land transaction.  

In addition, the law requires that those who enter into land transactions must be capable of 

using the land for agricultural production.323 The requirement of the operational capability of 

land transferees or lessees could be an attempt to prevent land speculation and land waste and 

ensure that the agricultural use of the land remains unchanged. Such requirement could be a 

measure to reach these objectives. Nevertheless, it raises a concern about its enforcement in 

practice. At present, the RLCL and its subsidiary legislation provide no definition for the 

                                                 
318 Measures for the administration of circulation of rural land contracted management right issued by 

the Chinese Ministry of Agriculture on January 7, 2005 (Measures on the circulation of land-use rights), 

art. 16. 

319 The Chinese RLCL, art. 42. 

320 The Chinese Property Law, art. 184:2. 

321 The Chinese RLCL, art.33:3. 

322 The Chinese RLCL, art. 33:5. 

323 The Chinese RLCL, art. 33:4. 



Land tenure security and alternatives for small farmers’ access to wealth in China 128 

 
farming capacity. This is not a problem in the instance where the land is rented out to a legal 

entity such as a corporation, because the corporation can prove its farming capacity by 

providing a legal license or registration of its business on agricultural production. However, it 

may be difficult for an individual to do so when the law simply assumes that farm households 

are eligible for land transactions, but gives no further explanation on what can be considered 

as farm households.  

Although the law entitles farmers to transfer their land rights, there are some restrictions. 

First, the collective must approve the transfer.324 Before the transfer is concluded, the 

transferor has to seek the approval of the respective collective. In case the collective 

disapproves the transfer, it should explain the reason in writing within seven days.325 Despite 

this, the law keeps silent on the grounds for such disapproval, leaving the collective’s leaders 

discretionary interpretation of the issue. 

Second, the constraint is related to the reason of land transfer. The law states that land 

transfer is allowable in case the transferor is holding a stable non-farm employment or a 

stable source of income.326 For the land transfer is subjected to the consent of the collective, 

this constraint may be a possible ground for the collective to base on to disapprove the 

transfer. The State imposes such a constraint to ensure the farmers’ livelihoods after the land 

is transferred. Such a policy appears to be good for the welfare of the landless. However, 

given the rapid growth of China’s economy, it could limit opportunities for those farmers 

who wish to transfer part of their land to be financially capable of starting a non-farm 

business or to invest in their children’s education for a future livelihood. In these cases, it is 

considerably difficult for them to provide the proof of a stable income source. In addition, 

this requirement might give ways for the collective’s leaders to abuse their power. It is an 

especially acute problem when the law provides no criteria for determining the stability of an 

income source. 

Third, the subject of transfer is limited to farmers or natural persons. As stated previously, 

the land-use rights acquired through the land allocation are subject to merely farmers. This 

principle is well reflected in the provisions on the transferability of land-use rights with an 

exception to the land transactions undertaken in the form of a lease. Regarding the right to 

lease the contracted land, the farmer can rent out his land right to other people, including a 

legal person such as an agricultural company or agricultural cooperative.327       

                                                 
324 The Chinese RLCL, art. 37.  

325 The Measures on the circulation of land-use rights, art. 25. 

326 The Chinese RLCL, art. 41, and Measures on the circulation of land-use rights, art. 35.    

327 See Article 35 of the Measures on the circulation of land-use rights. 
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 Inheritance 5.6.2.3

Farmers’ arable land rights are not subject to inheritance. The rationale for such a restriction 

is that use rights to arable land are granted to a household instead of an individual and the 

death of a household member should not affect the land-use rights of the whole household.328 

It is important to note that the land-use right of a farm household may be annulled if all of the 

household members are dead or the relevant successor is neither the member of the collective 

that has allocated the land nor a rural resident.329 The decedent is however entitled to 

bequeath the ownership of his labour and capital investment on the land. Article 31 of the 

RLCL allows “…the benefits from the contracted land” (to which the decedent enjoys his use 

rights) to be bequeathed in accordance with the law of succession. Contrastingly, the use 

rights to forest land or land-use rights acquired by means of land conveyance (e.g. paid land-

use rights) can be legally passed on to the successors of the deceased farmers within the term 

of the land use contract.330    

 The obligations to agricultural land  5.6.3

 Use and protection of the land 5.6.3.1

According to Article 17 of the RLCL, farmers have duties to use the land as it is agreed upon 

in the land contract, i.e. agricultural use. Besides that, Article 36 of the LAL specifies the 

activities that are prohibited to do on the cultivated land. Accordingly, farmers are not 

allowed to build kilns,331 graves or houses on cultivated land nor to dig sand, collect stones, 

do mining, and remove soil from cultivated land. As regards the land classified as basic 

farmland such as land used for grain, cotton and oil-bearing crop production,332 farmers can 

do neither horticulture nor fishery on such farmland. Land use conversion from agricultural 

land to non-agricultural land is subject to an approval of a competent state authority. 

                                                 
328 J. D. Ping Li. 'Rural Land Tenure Reforms in China: Issues, Regulations and Prospects for 
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329 ibid 68. 

330 The Chinese RLCL, art. 31 and 50. 
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332 Article 34 of the Chinese LAL of 1998 provides a list of the land categorized as basic farmland 
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Moreover, the law forbids farmers to let their farmland be idle for two consecutive years. 

The violation of this prohibition may put the land use contracts of the violating farmers at the 

risk of being terminated by their collective.333 Although the prohibition obviously limits the 

full enjoyment of the land entitlement, such a restriction is necessary to ensure that farmland 

is put in use for the sake of national food security and land use efficiency. This is particularly 

important to a highly populated country with land scarcity like China. Additionally, given the 

fact that farmland is allocated to farm households in China free of charge,334 as it is under 

Vietnam’s existing legal system, the requirement of putting the land in use is reasonably 

acceptable. Farmland should be distributed for free only to those who are in need of the land. 

 Financial duties 5.6.3.2

Chinese farmers are subject to some financial obligations concerning their land rights and 

agricultural production. Financial duties of acquisition of farmland are different depending on 

the modes of land acquisition. As stated above, farmers acquiring their land-use rights by 

land allocation do not need to pay for their land rights. In this regard, land is considered a 

social safety net for the subsistence of a farm household, and it is, therefore, distributed 

equally amongst all the members of a village or a collective.  

Nonetheless, under the transition to a market-oriented economy, China has finally 

admitted a market-based land allocation applicable to collective farmland after this 

mechanism has long been applied to state-owned land.335 Accordingly, the RLCL clearly 

recognizes the land-use rights acquired through the land conveyance, which was already 

allowed by the 1998 LAL. By a market-based land allocation, any farmers (including non-

members of the collective) who wish to expand their farm size to make use of economies of 

scale in agricultural production could have opportunities to acquire extra pieces of land. At 

the same time, the market-based allocation only applicable to waste/barren land will help 

collective land to be improved by investors. 

Besides the financial obligations pertaining to the acquisition of land-use rights, farmers 

are responsible for the payment of other agriculture-related taxes and fees such as cultivated 

land taxes. Since 2006, however, China has eliminated agricultural taxes applicable to 

farmers in an attempt to reduce tax burdens on farmers and increase farmers’ disposable 
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income.336      

 Strengths and weaknesses 5.6.4

 Strengths 5.6.4.1

The first strong point of the existing land-related law is the formation of legal certainty for 

farmers’ land rights by statutes instead of policies and regulations. The LAL has sanctioned 

collective farmland to be contracted to farmers, but the law has only provided broad and 

vague legal rules. Not until the adoption of the RLCL had farmers’ land tenure exclusively 

been regulated in a statute. The RLCL sets forth a relatively clear definition of land tenure 

relations between the collective and the farmers. It consolidates key policies and legislative 

rules in relation to farmers’ land-use rights, which used to be fragmented in several laws and 

regulations. In addition, the subsidiary legislation of the RLCL has been passed in an attempt 

to further specify the general provisions of the law concerning land registration and land 

transferability. As a clear and comprehensive definition of land tenure is the first feature of 

tenure security, the RLCL has made a breakthrough in the process of strengthening the 

Chinese farmers’ land-use rights.  

Furthermore, farmers’ land-use rights are recognized as property rights in another statute 

enacted four years after the effectiveness of the RLCL. The 2007 Property Law is vitally 

important to farmers’ land tenure security at least in two instances. First, it is not only the 

confirmation of the legal certainty of the land tenure as provided in the RLCL but it also 

serves as a clear message of a strong determination of the central government to protect 

farmers’ land rights from potential abuses of power of local governments and collective 

leaders. The Standing Committee of the Chinese National People’s Congress emphasized the 

practical need of equal protection of state property, collective property and individual 

property, including farmers’ contractual land rights, in its introduction to the explanation for 

the proposal of the Property Law.337 Second, it sheds light on the renewability of farmers’ 

land rights and the possibility of holding the rights in perpetuity. 

Another strength of the legislation stipulating farmers’ land tenure is attributed to the 

extension of the breadth of the land rights. Although the property rights in land granted to the 

Chinese farmers by the means of land allocation still exclude the right to mortgage, land 
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rights have gradually been extended to include most of the key rights. Farmers’ use rights to 

collective land include a host of rights classified from the right to possess and exploit the land 

to the right to enjoy economic benefits from their capital and labour investment in the land. 

These rights are critical to help enhance farmers’ confidence in their land rights. They also 

help promote land redistribution for efficient use from less productive to more productive 

farmers through land rental and land sales markets. Some research reports that rental markets 

have increasingly emerged in rural China, especially in the rural areas where off-farm jobs 

are highly available.338 Therefore, it could be concluded that the transferability of farmland 

rights is necessary in the context of contemporary China, where industrialization has 

progressively developed and an increasing number of farmers have migrated to seek non-

farm employments.      

 Weaknesses 5.6.4.2

In respect of the breadth of farmers’ land rights, China’s existing law remains unchanged in 

regard to some outstanding restrictions on the transferability of farmers’ land rights. The first 

restriction is imposed on the right to bequeath the land-use rights. Given that the farmland is 

allocated to farmers based on their membership of a given collective, the loss of their 

membership in principle leads to the loss of their land-use rights. The heirs of a farmer who 

are not the members of the household will not be entitled to the land after the death of the 

farmer. This may affect the security of farmers’ land rights in terms of the freedom to pass on 

their investment to their next generations, and then may discourage permanent rural-urban 

migration. In fact, rural-urban migration is not uncommon in China today, and the mobility of 

rural labour is essential to supply labour to the growing industrial and service sectors as well 
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as to help reduce rural poverty.339  

In addition to the limited possibility of land inheritance, farmers are not allowed to 

mortgage their land-use rights granted by the means of the administrative allocation. Such a 

restriction would be likely unjustified in the changing socio-economic context of rural China 

in two ways. First, agriculture as a mode of production is hardly possible without capital and 

labour investment. Using land-use rights as collateral will definitely give farmers more 

opportunities to access formal capital sources. This in turn will help farmers, especially those 

who lack financially self-supported capacity, to be able to invest more in their land 

improvement, thereby improving agricultural productivity. As mentioned above in the case of 

Vietnam, the majority of the surveyed farmers acknowledged the necessity of the right to 

mortgage due to its benefit in enhancing their capital endowment. This is also a necessity for 

land-related investment in the case of China, where a survey undertaken by the Rural 

Development Institute340 in 2005 shows that only 14.7 percent of the investment that farmers 

made was financed by loans from commercial banks or credit unions.341 

Second, the rationale for the prohibition could be that China’s lawmakers fear that putting 

up farmers’ land rights as collateral could increase the number of the rural landless. Such a 

fear seems unrealistic. Given that the current law allows the transfer of farmers’ land-use 

rights, the potential for more landlessness resulting from the sales of land-use rights is 

probably the same as for the case of mortgaged land. In this regard, the loss of land-use rights 

due to the mortgage would not be the primary concern but rather the imperfection of the rural 

banking system such as its underdevelopment and high transaction cost. The mortgage of 

land-use rights can be realized effectively once there is a functioning credit supply in place. 

That being said, the credit system is relatively underdeveloped in rural China.342 Besides, 

                                                 
339 Nong Zhu and Xubei Luo. 'The Impact of Remittances on Rural Poverty and Inequality in China' 

(2008) World Bank Policy Research Working Paper 4637 <https://openknowledge.worldbank.org/bit 

stream/handle/10986/6597/wps4637.pdf?sequence=1> accessed 10 December 2012. 

340 The Rural Development Institute or Landesa has conducted six surveys on the security of farmers’ 

land rights in China since 1999. It focuses on finding the forces affecting Chinese farmers’ ability and 

willingness to retain, use and improve their farmland. The surveys covered 17 provinces and were 

undertaken in 1999, 2001, 2005, 2008, 2010, and 2011. 

341 Zhu Keliang and others. 'The Rural Land Question in China: Analysis and Recommendations Based 

on a Seventeen-Province Survey' (2006) 38(4) NYUJInt't L&Pol 761, 830. 

342 Cindy Marks. 'Rural banking in China' (May 2010) Asia in Focus <http://www.frbsf.org/bank ing-

supervision/publications/asia-focus/2010/may/rural-banking-china/may.pdf> accessed 20 October 2013; 

Lynette Ong. 'China's rural credit system' (19 June 2013) East Asia Forum <http://www.eastasiaforum.org/ 

2013/06/19/chinas-rural-credit-problem/> accessed 20 October 2013.  
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using land as collateral allows farmers to continue cultivation on their own plots while land 

transfer ends up in a permanent loss of their land, which are also their means of production. 

Land transfer indeed merely promotes market-based land reallocation for an efficient use. 

Meanwhile, land mortgage is conducive to improving farmers’ capital endowment for land-

related investment, especially in the case of shifting away from subsistence to capital-

intensive farming as an emergent tendency in transition economies.       

 Duration of land tenure  5.7

 Rationales 5.7.1

There are few official documents concerning the rationales of the Chinese leasehold system 

of agricultural land available. However, the Constitution and legislation stipulating land 

tenure in China might shed light on some underlying premises for the application of such a 

leasehold system. First, the fundamental principle of land ownership under China’s political 

ideology relates to a system of non-privately-owned land or public ownership of land. It will 

be, therefore, contradictory to the constitutional public ownership regime if individuals or 

corporations are allowed to hold private ownership of land. However, as mentioned 

previously, confronted with the failure of collective farming, the Chinese leaders sought to 

rearrange rural land tenure, creating the HRS, in which arable land was contracted to farm 

households individually. In an attempt not to challenge the ideology, they argued that under 

the HRS individual farmers were entitled to only the right to use the land, not to own it. As 

result of this, the collective retains its land ownership and the right to land is constituted on a 

contractual basis or a rental agreement. Land rights, therefore, are perceived to be derived 

from the collective ownership of land and transferred to individual land users or tenants. As 

such, like the case of the Vietnamese land rights, the legal term used commonly under the 

Chinese legal system for such a lease is the management right of contracted land, which is 

referred herein to land-use right.  

Another reason for the fixed term of land rights could stem from the principle of equal 

distribution of land among farmers. As land was the most valuable means of production in 

rural China, where the majority of the rural population was engaged in farming for a 

livelihood, readjustment of land distribution was perceived to be crucial to farmers’ welfare. 

The readjustment was aimed at coping with demographic changes, especially when the 

collective farming system was dismantled and replaced with the HRS. Since the introduction 

of the HRS, farmland is contracted to individual households for their independent use and is 

no longer in the actual control of the collective but in that of individual farmers. This makes 

the principle of equal distribution of farmland by readjustment difficult to achieve regularly 

and voluntarily. Therefore, a fixed term of lease could be a likely measure to adhere to the 

principle of equal distribution of farmland when there is an occurrence of demographic 
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change. Upon the expiry of land-use rights, the collective can take back the contracted land 

easily, and then redistribute it among the old as well as new members of the collective 

equally. 

 Regulations 5.7.2

The regulation of the length of farmers’ land rights has undergone some changes since the 

introduction of the HRS. At the beginning, the arable land owned by the rural collective was 

given out to individual households for a period of one to three years.343 At the end of the term 

of the land management contract, the land was re-allocated among the farmers to ensure an 

egalitarian land distribution after demographic changes. This led to the insecurity of land 

tenure and negatively affected incentives for land-related investment.344 More importantly, 

the land readjustment was perceived to be not in the public interest but in many cases for the 

personal interests of some collective leaders.345 In response to the insecurity of farmers’ land 

rights, the CCP issued its Document number 1 to require an extension of farmers’ land-use 

rights to 15 years in 1984.346 In November 1993, the State issued Document number 2 to 

extend the land-use rights to another 30 years after the expiry of the 15-year term and strictly 

restricted land readjustment during the contract term.347 Nevertheless, the duration of 

farmers’ land-use rights was not provided in law until the adoption of the 1998 LAL, which 

revised the first LAL of 1986.348 Following the LAL, the RLCL clearly sanctions the fixed 

duration of farmers’ land-use rights to 30 years of use. It also further strictly limits land 

readjustments within the contracting period to some extremely exceptional cases such as 

natural disasters. The readjustment must be approved first by more than two-thirds of the 

                                                 
343 Li Ping and others, 'Land Reform and Tenure Security in China: History and Current Challenges' in 

Janine M. Ubink, André J. Hoekeme and Willem J. Assies (eds), Legalising Land Rights: Local Practices, 

State Responses and Tenure Security in Africa, Asia and Latin America (Leiden University Press 2009), 

419. 

344 See, for example, James Kai-sing Kung. 'Common Property Rights and Land Reallocations in Rural 

China: Evidence from a Village Survey' (2000) 28(4) World Dev 701. 
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villagers’ assembly or representatives and then by the local government.  

In addition to the definite term of land rights sanctioned in the law, farmers’ land rights are 

subject to renewals. However, not until the Property Law had the renewability of the land 

rights been explicitly stipulated in a statute. Even though the RLCL regulates farmers’ land 

rights exclusively, it leaves a vacuum on this issue. The Property Law filled in this gap, 

expressly stating that farmers may continually use the land when their land rights expire.349 

Nevertheless, the Law gives no further procedural provisions nor does it equate the 

continuance of land-use rights to the renewal in which the land-use right can be renewed for 

another term as of the original one.350 In this regard, the Property Law appears to provide a 

likely trend towards the possibility of continuance of the use of the land-use rights upon the 

expiration. It does leave open interpretation by a further relevant legislation. In fact, the 

tendency of prolonging the term of farmers’ land rights has been repeatedly emphasised in 

the state policy statements. In its rural land policy statement number 11 made in 2008, 

China’s government instituted a provision of long-term and stable land-use rights to farmers 

as an attempt to protect farmers’ land rights from the threat of land readjustments initiated by 

the committee or leaders of the rural collective.351 

 Strengths and weaknesses 5.7.3

 Strengths   5.7.3.1

The duration of farmers’ use rights to arable land has been explicitly mandated in a statute. 

Although the policy on extension of farmers’ land rights to another 30 years had been already 

available in the government policies since 1984, it was not sanctioned by law until the 

enactment of the 1998 LAL. Legalizing a policy does not guarantee that such a policy will be 

definitely observed and popular. However, legislation is at least an official measure to make a 

government policy mandatorily publicized and available to public access. This is acutely 

important when China is promoting the rule of law and strengthening its legal system.   

As land tenure security refers to the perception of a landholder of his rights to land, not 

only does the content of land tenure but also the awareness of the farmer of his land tenure 

affect the degree of tenure security. Following the 1998 LAL, the 2002 RLCL and the 2007 

Property Law repeatedly sanction an extension of 30 years to arable land-use rights and 

restrict the land readjustment. The repeated confirmation and explicit mandate of fixed 30-

                                                 
349 The Chinese Property Law, art.126:2. 

350 Gebhard M. Rehm and Hinrich Julius. 'The New Chinese Property Rights Law: An Evaluation from 

a Continental Perspective' (2009) 22(2) Columbia Journal of Asian Law 177, 217. 

351 See Annex 3.A2 in OECD, OECD Rural Policy Review: China (OECD 2009).  
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year land rights together with the strict restrictions on land readjustments prescribed in the 

key legislation are the first significant steps to strengthen farmers’ tenure security. This is 

especially necessary when it was reported that a number of farmers in rural China had no 

knowledge of the extension of their land-use rights, and some local governments and 

collectives still employed short-term land allocations and readjustments long after the 

introduction of the policy.352   

Furthermore, under the Chinese practice, the extension of farmers’ land-use rights has 

been used as a mechanism to empower farmers against the discretion of local government and 

collective leaders. It shows that it is the time to give individual farmers more leeway over 

their individual rights to land. As the population and industrialization are growing 

significantly, land is increasingly valuable and scarce. There is a need for the State or state-

led collectives to switch from a ruling to regulating body that provides individuals more 

freedom and self-control. The function of the State or any form of public body is to keep 

private interests, not overweight essential public interests. The public interest now possible to 

be undertaken by individuals effectively should be given to individuals. The State will take 

care of the purely public interests that can hardly be carried out individually. At the same 

time, the State should provide legal restrictions and procedures facilitating the actions of 

individuals and limiting their wrong doings. 

In summary, the extension of the term of land-use rights of farmers was one of primary 

measures the Chinese State applied to strengthen farmers’ tenure security. This measure was 

applied in response to the changing socio-economic conditions as well as the threat of the 

abuse of power by local governments and collective leaders in relation to land distribution 

and management. Given the context of industrialization and urbanization and under the 

increasing seriousness of land-related corruption in rural China, empowering farmers by 

granting them more freedom in land use and management could likely be a measure to help 

farmers access wealth. In other words, giving farmers larger security of their land rights helps 

not only spur economic growth but also empower rural people. 

 Weaknesses 5.7.3.2

The 30-year land-use rights are of an insufficient duration to encourage long-term land-

related investment, especially in the context of land corruption and land takings in 

contemporary China, where the renewability of farmers’ land rights is still unclear. Currently, 

the tendency of an automatic renewal or indefinite term of land use is a preferable solution to 

                                                 
352 Roy L. Prosterman, Timothy M. Hanstad and Brian Schwarzwalder, Implementing the Legal 

Framework for Rural Land Tenure: Evidence and the Way Ahead (Rural Development Institute 1998) 15-
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the insecurity of farmers’ land tenure. China has made an achievement in the progress of 

strengthening farmers’ land rights when it shows a gradual move towards the recognition of 

individual farmers’ perpetual rights to farmland. Although the trend of continual use of land 

has manifested in China’s government land policy, such a policy is still vague and not 

determined convincingly. The Property Law merely confirms such a policy pertaining to the 

extension of the duration of farmers’ land right. It does not specify how such a policy should 

be interpreted. Whether the provision on the continuing use prescribed in the Property Law 

implies full renewability, or merely an extension as it used to be, is questionable.  

Should the provision imply renewability, another question arises concerning the condition 

and procedure of the renewal. As regards tenure security, in general, a clear definition of land 

tenure is crucial. It is therefore necessary to make clear in the law the possibility of 

lengthening farmers’ land rights instead of leaving a vague provision up to the voluntary 

interpretation of any authority. It is especially crucial for China where there is a conventional 

legal provision on automatic renewals of residential land. If the rural land-related law does 

not make a clear definition of “the continued use” of arable land, local governments may 

interpret the rule in favour of their own personal interests. Such a phenomenon is not rare in 

contemporary rural China.  

 Assurance of land tenure  5.8

The assurance of land tenure concerns the certainty of land rights. Land tenure defines the 

rights (as well as the obligations) of the landholder in relation to a given piece of land. These 

rights to land are less important to the landholder if they are not enforced legally or 

customarily. The enforcement of land tenure or land rights is one of the three components 

constituting the security of land tenure. The degree of the enforcement affects the certainty of 

the land tenure as a whole. The legal system of China is aimed at protecting farmers’ land 

rights against third parties as well as the collective (as the contracting-letting party) by 

several measures. The enforcement measures include the procedures of conclusion of land 

contract, land registration, land compensation, and land disputes resolution. To protect the 

farmers’ land rights, the law prohibits the collective taking certain actions to affect the 

contracted land rights, such as land reallocation and land withdrawal. 

 Land readjustment 5.8.1

Unlike Vietnam, China does not practice agricultural land holding ceilings. Instead, China 

employs land readjustment to maintain egalitarian land distribution. Land readjustment is an 

administrative mechanism to re-distribute land amongst the farm households of a collective 

due to changes in the size of the households within the term of a land contract. There are two 

kinds of land readjustment, large-scale and small-scale. In case of large-scale land 
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readjustment, the land contracted to all of the members of a collective is re-distributed after a 

specific period. The land redistributed to each household may be less or more depending on 

the size of the household and the amount of the land and the number of the households left in 

the collective. On the other hand, small-scale refers to the adjustment of the farmland size of 

a specific household. 

As land readjustment is commonly alleged to affect security of farmers’ land rights,353 

China’s government has attempted to restrict such a practice. A state policy promoting 

restrictions on land readjustment was launched officially in 1994.354 Nevertheless, the 

practice of land readjustment was not statutorily prohibited until the adoption of the RLCL in 

2002. Legalizing a limit on land readjustment reflects a strong commitment of the central 

government to seriously address the local practice of land reallocation. According to Article 

27 of the RLCL, a collective is not authorized to undertake land readjustment within the valid 

term of land contract, except in extreme circumstances.  

Although the law explicitly restricts the circumstances of land reallocation by specifying 

these circumstances as natural disasters and “special circumstances”, it leaves a vacuum on 

defining the special circumstances to which land reallocation is applicable. A clear and 

narrow scope of circumstances of land reallocation should be considered.355 In addition to the 

limit to the occurrence of land readjustment, the law requires that land reallocation be 

approved by first two-thirds of the members of the villagers’ committee or representatives 

and then a competent local government. As such, the discretion of the collective, particularly 

the villagers’ leaders, is considerably narrowed legally. 

 Registration of land-use rights 5.8.2

Farmers’ land-use rights were not statutorily required to be registered until the introduction of 

the RLCL. The primary 1986 LAL, as well as its 1998 LAL replacement, limited land 

registration to collective ownership and the right to use state-owned land.356 In an attempt to 

safeguard the right to use the cultivated land contracted to farmers by the collectives, China’s 
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legislature passed the RLCL exclusively regulating the conclusion of rural land contracts 

between the collectives and farmers. Significantly, the Law includes not only the principles 

binding to the parties of a land lease agreement but also the requirement of registration of the 

right to use the contracted land. According to Article 23 of the RLCL, a relevant local 

government at or above county level is responsible for registration, record and issuance of 

land-use right certificates to farmers as a confirmation of their lawful rights to the lands 

contracted to them. In addition to the only one article set forth in the RLCL relating to land 

registration, its subsidiary legislation enacted by Ministry of Agriculture on 14 November 

2003 and effective on 1 January 2004 specifies the registration of farmers’ land-use rights.357 

The law defines a land-use right certificate and its basic content. It explicitly stipulates that 

a land-use right certificate is a legal proof of farmers’ title to the right to use the contracted 

land after the land lease agreement is effective and upon a lawful approval of the State. By 

the definition, a land use contract is in principle necessary but insufficient legal evidence to 

prove an entitlement to land-use rights. In this regard, it can be said that famers’ land-use 

rights are legally recognized as a real or property right under China’s contemporary legal 

system. This is imperative to the progress of protecting farmers’ land rights against the 

outsiders’ claims including those of the State and the collective. The term, as well as the 

starting and expiring date, of the contract must be explicitly expressed in the certificate 

together with a description of the plot, its use, the name of the right holder, and the rural 

collective concerned.358   

In addition, the law authorizes which local government is in charge of land registration 

and which contracting parties are responsible for initiating land registration application. 

Accordingly, the administrative department of agriculture of local government at county level 

or above is responsible for certifying and issuing farmers’ land rights. The law also imposes 

on the lessor (i.e. the rural collective) the duty to initiate the land registration application in 

case it allocates the land by an administrative approach or the land allocation.359 That means 

the lessee (i.e. the farmer) does not need to start the application process as required in the 

case of land contracted by a market-based approach. After the collective allocates a plot to its 

member, it is required by law to submit an application for land registration to a competent 

                                                 
357 The subsidiary legislation is titled “Measures of the People’s Republic of China for the 

Administration of the certificates of the right to contracted management of rural land” which was 
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township government together with the relevant documents. These documents, which are in 

duplicate, consist of the plan of land allocation, information about the farmer and contracted 

land, the land contract, and other required documents.360  

In addition, a procedure of land registration is sanctioned by law. Accordingly, land 

registration is executed in six steps.361 First, as stated above the collective issuing the land 

contract submits a proposed application to a competent government at township level, or 

more accurately the administrative department of agriculture of this local government, within 

30 days after the contract comes into effect. The second step is a preliminary examination on 

the submitted documents conducted by the administrative department of agriculture of 

township government. If the documents conform to the legal requirements and are relevant to 

the registration, the department will proceed to the third step, making a written application to 

a competent local government at the county level or above. The fourth step is to verify if the 

application complies with the relevant laws. After verification of the application, the 

administrative department of agriculture of the local government at county level or above will 

complete the process by preparing a certificate of land-use right and presenting it to the same-

level local government to issue the certificate. The final step is to deliver the certificate to the 

farmers concerned, which is the task of the township government. After receiving of the 

certificate, the administrative department of agriculture of the township government must 

hand over the certificate to the farmers within 30 working days.  

The abovementioned procedure is applicable to land-use rights primarily contracted by the 

rural collective to its members by land allocation (the primary mode of land acquisition). In 

respect of the registration of land-use rights acquired through land exchanges or transfers (the 

secondary mode), the procedure is relatively vague. The law merely requires such a 

registration to be undertaken by the transferor as a modification of his land certificate.362 In 

this case, a written request of modification, together with a land transaction agreement and 

the original certificate, must be submitted to a competent township government for 

verification.363 This township government is responsible for consideration and verification of 

the request and then makes a report to the original issuing local government for permission 

on the modification. The modification will be recorded and endorsed on the original 

certificate. 
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It is worth noting that both the central and local governments make legislation in China. 

The central government or State Council has power to enact general rules, which local 

governments are authorized to specify in accordance to its specific circumstances. By such a 

legislative practice, the registration of farmers’ land rights is dependent on the by-laws of 

each local government. The consistency of the by-laws with the central government’s laws is 

questionable. Therefore, a unified procedure on land registration should be given due 

consideration, particularly where transparency of public administration and accountability of 

local governments are considerably problematic.   

 Land dispute resolution 5.8.3

Land disputes refer to disputes pertaining to either land ownership or land-use rights.364 

According to the LAL, a land dispute may be settled in three steps. As in the case of land 

dispute resolutions in Vietnam, resolution of the dispute must be exhausted by some non-

judicial mechanisms such as consultation or administrative resolution before going to a court 

of law. The difference is that China’s lawmakers added an administrative resolution 

mechanism as an intermediate step between the consultation and the judicial one, namely the 

resolution of land disputes by a local government. A local government in this case may be a 

township, county, or above level depending on the parties concerned. 

However, the land dispute settlement stipulated in the RLCL is significantly different from 

the aforementioned provisions. According to Article 51, a land dispute refers to a dispute 

arising over the use of contracted land. Such a reference is actually consistent with the 

definition of land disputes stated by the LAL, i.e. including the right to use land. In spite of 

its similarity, the RLCL regulates the dispute of arable land rights in a comparatively flexible 

manner. There are alternative mechanisms for the dispute resolution. The dispute can be 

resolved through consultation by the parties or through mediation by either a villagers’ 

committee or a township government. By virtue of the law, consultation and mediation are 

not regarded as a precondition for arbitration or a judicial resolution of land disputes. The 

parties have the right to refuse either of the two optional mechanisms. Moreover, even in the 

event that the parties choose to settle the dispute by arbitration, the arbitration resolution does 

not prevent the party from seeking a judicial settlement provided that a lawsuit is made 

within 30 days after the receipt of the arbitration award.365 After the 30-day time limit, the 

arbitration award is final and effective.366  
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It is also important to note that the Standing Committee of the National People’s Congress 

of China issued a law on mediation and arbitration of rural land contract disputes on 27 June 

2009, effective from 01 January 2010 (hereinafter referred to as Law on mediation and 

arbitration of rural land contract disputes). The law on mediation and arbitration of rural land 

contract disputes provides detailed binding guidelines related to the mediation and arbitration 

applicable to the rural land disputes. In fact, it statutorily defines the scope of land disputes 

subject to mediation and arbitration and the procedures thereof. This provides local 

governments, villagers’ committee and parties concerned with clarity on the proceeding of 

the mediation and arbitration. Additionally, the law on mediation and arbitration of rural land 

contract disputes states explicitly that the resolution of the disputes over farmers’ land-use 

rights by arbitration is free of charge.367 Such a provision apparently implies that the state 

strongly encourages farmers to settle their land disputes by arbitration.368     

 Compulsory land acquisition 5.8.4

As China’s rural land tenure is composed of collective ownership and land-use rights of 

individual farm households, compulsory acquisition of cultivated land concerns two kinds of 

land expropriation. The first land expropriation is referred to as the state expropriation of land 

in which the State compulsorily acquires collectively owned land in the public interests.369 In 

case the rural collective takes back the land-use rights granted to its members in order to use 

the land taken for non-agricultural purposes, that land expropriation is termed the collective’s 

compulsory withdrawal of land.370  

Compensation is mandated in both of the categories of land takings, but the legislation 

applicable to the compensation is different. The legal framework governing the compensation 

for land expropriation by the State has developed considerably compared to that of the 

collective’s compulsory withdrawal of land. As regards the components of the compensation, 

according to the LAL, the compensation for land acquired under the eminent domain includes 

the compensation for the acquired land, cost for the resettlement of the affected farmers, and 

compensation for the standing crops and fixtures on the land.371 In contrast, the affected 

farmer in the latter case of land takings is entitled solely to the compensation for the 
                                                 
367 The Law on rural land contract dispute mediation and arbitration, art. 52. 
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incremental value of the cultivated land due to his investment in land improvement.372 

Moreover, the RLCL, the specific law on rural land contract, remains silent on sanctioning 

the method and procedures to estimate the improved value of the land made by the farmer. 

Meanwhile, the LAL comprehensively specifies the calculation of the compensation in the 

former case. Such a loophole could allow the collective leaders misuse their power over land 

takings and compensation, hampering farmers’ land rights.  

The distribution of land compensation between the dispossessed farmers and the collective 

is definitely questionable. According to the LAL, the compensation for the fixtures and 

standing crops is required to be paid directly to the affected farmers while the land 

compensation and resettlement subsidies to the affected collective. As the owner of the 

expropriated land, the collective has decision-making power over the distribution and use of 

the compensation. In addition, this decision-making power is authorized to the collective 

leaders who are democratically elected by the villagers or its members.373 However, 

according to Article 132 of the Property Law, a corresponding compensation must be paid to 

the affected farmers. The inconsistency of the two laws governing the same subject matter 

potentially offers an opportunity for misinterpretation that may adversely affect the lawful 

interest of the affected farmers. 

Furthermore, the grounds for land takings are not defined and specified. According to the 

Constitution and the LAL, the State has power to acquire collective land compulsorily in the 

public interest, but the law is silent on the definition of the public interest as a ground for land 

expropriation.374 Although land takings are only compulsory in the public interest, it is 

evidently important to define “the public interest” clearly and justifiably. If there is no clear 

definition of the public interest as justified grounds for land takings, it makes little sense to 

require land takings to be justified for the sake of public interest, because there is no legal 

base for the understanding of the public interest except the discretionary interpretation of a 

competent authority. In fact, land takings are repeatedly reported as a potential threat to the 

security of farmers’ land rights in rural China.375 It is particularly true in the case where the 

public interest for land takings is not subject to be challenged by a judicial review.  
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 Strengths 5.8.4.1

China has gradually improved the legal certainty of farmers’ land rights by legalizing 

protective measures for land rights. Expanding the breadth of land tenure is an essential move 

toward enhancing tenure security. However, this will be insufficient unless the improved 

rights are well protected. To this end, China’s lawmakers go further to require land 

registration as legal recognition of farmers’ land rights. Although land registration is certainly 

not the only nor ultimate measure to safeguard land rights, it could ease landholders’ doubt of 

the certainty of their rights to land. This is particularly important to contemporary China, 

where local governments and collective leaders have increasingly been reported to misuse 

their power over the rural land. Moreover, given the rapidly growing industrialization and 

urbanization in China, land is much more valuable for a variety of uses. This leads to high 

pressure on the rural land to be converted into non-agricultural land. As the land conversion 

is believed to generate huge profit and attributes to rent-seeking behaviours, it is 

understandable why the collective’s leaders and local governments could easily attempt to 

violate farmers’ land rights when there are opportunities to do so. Land registration in China 

refers to not only the recognition of the state of the legitimacy of farmer’s land rights but 

also, more importantly, the State’s confirmation of the legal agreement between the collective 

and the farmer in relation to land. The State now stands as a judge to protect the interest of 

the farmer against the collective (particularly the leaders of the collective) in case of disputes 

over land tenure relations. 

Furthermore, the State has recently made stronger commitments to safeguard farmers’ 

interest in case of compulsory land acquisition. The Property Law contributes significantly to 

the clarity of the legal rules on the distribution of land compensation. Accordingly, land 

compensation is to be paid directly to affected farmers instead to the collective. The provision 

helps prevent the misuse of land compensation by the collective’s leaders, thereby ensuring 

that the displaced farmers receive their land compensation fully. Given that farmers’ 

grievances pertaining to land compensation distribution are increasingly a serious matter in 

rural China, the direct payment of land compensation to affected farmers provides a 

meaningful headway in reducing the grievance to some extent. In fact, there is a high 

percentage of land disputes in China relating to land compensation, and there are incidences 

of farmers being violent against their collective’ leaders due to unfair distribution of land 

compensation.376 

                                                 
376 See Benjamin van Rooij, 'Land Loss and Conflict in China: Illustrated by Cases from Yannan 

Province' in Janine M. Ubink, André J. Hoekema and Willem J. Assies (eds), Legalising Land Rights: 
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Similarly important, the RLCL provides a number of choices of mechanisms for land 

dispute resolutions. The law takes a different approach to land disputes compared with that 

provided for by the LAL. Instead of requiring a mutual consultation and an administrative 

resolution as compulsory procedures, the RLCL considers these procedures optional. The 

variety of alternatives for settling a land dispute gives way for farmers to choose the 

mechanism suitable for their best interest. More importantly, resolution by the judiciary is 

always available as the final choice except when the arbitration award has come into effect. 

Even though alternative measures do not guarantee the resolution to be just, it is essential to 

offer farmers alternatives so that they know that they can have various options to protect their 

land rights and that they can directly file a lawsuit to the court without being exhausted with 

time-consuming procedures of administrative mechanism. The right to be heard by the court 

is therefore considerably upheld, but traditional measures to solve disputes are also respected.    

 Weaknesses 5.8.4.2

There remain some critical shortcomings in the existing law in terms of the assurance of land 

tenure. As regards land expropriation, a vacuum in definition of “the public interest” as a 

need for compulsorily acquiring land is a fundamental concern in China. It is especially acute 

in relation to the insecurity of farmers’ land rights against a growing tendency of local 

governments’ interest in rent seeking to raise local revenue and land developers seeking for 

profit as much as possible. Most importantly, land compensation and resettlement are still 

problematic though more measures have been added to the compensation package provided 

by the LAL. A survey of 1,791 households in 17 provinces of China shows that 53.4 percent 

of the dispossessed farmers were found to be dissatisfied with the land compensation paid to 

them.377 Moreover, the current law provides monetary compensation as the only method of 

land compensation, limiting the affected farmers’ opportunities to be resettled by alternative 

plots of land. A recent survey reported that 57.2 percent of the affected farmers were left no 

land to farm.378 Given that seeking an off-farm job needs time, opportunity and training, it 

would be safer for the displaced farmers to continue their farming on alternative plots instead 

and to be compensated for the different value of their acquired plots and the alternative plots. 

                                                                                                                                                        
Current Challenges' in Janine M. Ubink, André J. Hoekeme and Willem J. Assies (eds), Legalising Land 

Rights: Local Practices, State Responses and Tenure Security in Africa, Asia and Latin America (Leiden 

University Press 2009).  
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<http://www.landesa.org/wp-content/uploads/Landesa_China_Survey_Report_2011.pdf> accessed 18 July 
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In addition to the lack of a comprehensive set of laws and regulations to protect farmers’ 

land rights, the enforcement of the law is another barrier to the security of farmers’ land 

tenure in contemporary China. For example, the percentage of farmers’ land rights to be 

concluded in form of contracts and registered is limited though, in the 2008 and 2012 Policy 

Documents made by the CCP, China’s government repeatedly insists on faster progress in 

issuing the certificates of farmers’ land rights.379 In fact, a survey of 1,791 farmers in 17 

provinces in China undertaken in mid-2011 found that 57 percent of the survey households 

were issued land certificates, 56.8 percent holding a land contract and only 36.7 percent 

having both the land contract and the certificate as required by the law.380 Another concern is 

that in case of land expropriation, few farmers attempt to seek just compensation through 

dispute resolutions due to having less confidence in land dispute resolutions.381 Furthermore, 

the knowledge of farmers about the legislation concerning their rights to land is essential to 

help enhance the security of their land rights. It is reported, however, that a number of 

farmers have had limited information about their broader rights to land.382 Therefore, the 

enforcement of the law as well as education about the law should be further enhanced to 

realize the larger security of farmers’ land tenure as provided in the law. 

 Alternatives for small farmers to access wealth 5.9

Land tenure security is a precondition for agricultural growth and rural poverty reduction. 

However, land tenure security per se can hardly be sufficient to fulfil such a task. In 

particular, transferability of land rights as a crucial element of tenure security can be 

underestimated largely once land availability for a land market is limited. It is, therefore, 

necessary to establish supporting conditions for the potentials of land tenure security to be 

realized. This section will explore alternatives for China’s farmers to realize the potential 

benefits of the improved security of their land rights besides cultivating farmland.   

                                                 
379 In China, policy and law are blurred and bear legal enforcement though technically policy made by 

the political party is not legally binding. For more information about policy and law relations in China, see 

Robin Dean and Tobias Damm-Luhr. 'A current review of Chinese land-use law and policy: A 
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 Off-farm employment 5.9.1

Economic reform has significantly contributed to the development of off-farm employment in 

China. Since the HRS gives more land rights to farmers and unties them from their farmland, 

agricultural labour surplus can serve non-agricultural sectors. Prior to the reform, the rural 

population accounted for 82 percent of the population and 71 percent of the labour force was 

farmers; however, by 2006, these two numbers were 56 percent and 43 percent, 

respectively.383 In addition to the de-collectivization of farmland, other reforms such as trade 

liberalization have dramatically assisted the development of non-farm labour market, 

successfully accommodating the switch of excessive agricultural labour into non-

agricultural.384 The number of off-farm jobs increased to 130 million from 67 million 

between 1985 and 1996,385 and it was more than 498 million in 2011.386 

Off-farm employment is evidently an alternative source of income for Chinese farmers 

after the economic reform. Farmers migrate to urban areas to work off-farm. It is estimated 

that there are between 200 and 220 million migrant workers in China.387 As migrant labourers 

have earnings independent of agricultural incomes, they send their wages home to help 

improve their rural families’ livelihoods.388 At the same time, rural-urban migration paves the 

                                                 
383 National Bureau of Statistics of China, China Statistical Yearbook 2008 (China Statistics Press 
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way for farm size expansion due to reduction in farm labour. This could boost labour and 

land productivity in rural China and consequently improve farmers’ income.  

Besides the access to off-farm jobs in urban areas, Chinese farmers can alternatively 

access non-farm employment in rural areas. As the result of the rapid growth of township and 

village enterprises after the economic reform, rural non-farm employment has flourished to 

absorb redundant agricultural labour.389 Farmers can conveniently work off-farm either full-

time or part-time because off-farm employment is also available in the locality. Either option 

enables them to gain higher income due to a higher return to off-farm jobs than on-farm 

employment. As shown in China’s Statistical Yearbook 2011, off-farm income shares 

roughly 42.5 percent in the average total income of a rural person while agricultural earning 

accounts for 27 percent.390 The rural non-farm economy, therefore, is crucially important to 

help the Chinese farmers to diversify their income sources and to be less dependent on 

agricultural earning. 

In addition to its location-based variety, China’s non-farm employment is diversified. It 

can be either wage employment or self-employment. During the transitional period, self-

employment has been making up a considerable portion of the off-farm labour force in 

China.391 More interestingly, China’s self-employment has survived relatively well in the 

context of the underdeveloped supporting institutions such as property rights and credit 

institutions. It is argued that a strong social network is attributed to the survival of small and 

medium-sized private enterprises in China.392 This implies that those who lack a strong social 

network support might encounter institutional difficulties to start a business. As such, an 
                                                 
389 See, for example, Xiaolan Fu and V. N. Balasubramanyam. 'Township and Village Enterprises in 

China' (2003) 39(4) Journal of Development Studies 27;Chenggang Xu and Xiaobo Zhang. 'The Evolution 
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improvement to these two institutions would probably further the development of self-

employment; or given the capital constraint, at least, the legal institution should be largely 

improved first as the credit limitation may be overcome due to the social network. Moreover, 

the success of self-employment in China suggests that the private sector and particularly self-

employment activities can contribute remarkably to an increase in non-farm employment in 

transition economies.       

Despite the outstanding benefits of off-farm employment to improve rural people’s 

livelihoods, there remain constraints in its further development. First, institutional barriers 

such as rural land tenure and land market (among the other things) are hindering the 

participation of rural people in the urban labour market. It is found that the insecurity of land 

tenure together with an imperfect land market prevent farmers migrating for off-farm 

opportunities.393 Second, the non-farm labour market is considerably vulnerable to financial 

crises, which could lead to lay-offs. China has experienced vast unemployment during 

regional and global financial crises such as the 1997 Asian financial crisis and the 2008 on-

going global financial crisis. Huang et al. estimated that there were 36 million rural workers 

being laid off in 2009.394 Therefore, the instability of off-farm occupation requires 

preparatory institutions to protect employees from the loss of livelihood. It is particularly 

crucial to those employees working in small enterprises and self-employment business as 

they have limited access to the social security system. In addition, a household registration 

system, which serves as an internal passport, still prevents migrant workers enjoying the 

social support programs available to urban residents while they share a significant proportion 

in the national labour force.395 Recently, China has been attempting to improve and provide 

social security such as pension and healthcare for rural residents. This attempt is, however, in 

the piloting process.396            
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 Land shareholding cooperatives 5.9.2

Land shareholding cooperatives have emerged to overcome the institutional constraints 

related to collective ownership of land in the context of rapid rural industrialization in China. 

In some developed rural areas, industrialization puts high pressure on land, demanding a 

conversion of agricultural land into non-agricultural land.397 In principle, only the State can 

acquire collective land compulsorily to supply for such industrial use.398 However, the land 

compensation paid to the affected collective is little compared to the rent the State enjoys 

after renting the acquired land out to land developers.399 This fuels an interest conflict 

between the State and the collective in relation to land acquisition for development. As the 

law allows the collective to use its collective land to develop its own township and village 

enterprises,400 the collective’s leaders have created a land shareholding system to solve such a 

conflict. The system enables the collective to take the farmland back from its members and 

convert it into shares.401 After that, the collective develops the land into factories or 

buildings, and then rent them to businessmen.402 By this method, the collective enjoys the 

economic value of its land ownership right more broadly than what is allowed by the law.  

In addition, the land shareholding model is regarded as an innovative mechanism to 

address the imperfections of the HRS. Despite its remarkable success in enhancement of 

farmers’ tenure security, the HRS results in severe land fragmentation and uneconomically 

small landholdings. These imperfections are believed to hamper the further development of 

China’s agriculture and farmers’ livelihoods. In order to take advantage of economies of scale 

in farming, some rural collectives attempted to re-collectivize farmers’ farmland, and then 

converted it into shares to establish joint stock cooperatives.403 The cooperatives are 

responsible for renting out the land to those who can actually invest in the land. The system 

allows farmland to be reallocated to productive farmers for a better use, at least in principle, 

through a market-based mechanism. At the same time, those farmers who have constraints in 
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labour, capital, or land can still benefit from their land even though they do not cultivate the 

land.    

The joint stock cooperative model is expected to bring at least two key benefits to small 

farmers in China. First, as it is primarily aimed at overcoming the lack of a land market in 

rural China, it helps to release those farmers who are not interested in farming from being 

tied to their land. They can keep their land rights in the form of shares and receive dividends 

from their shares. Simultaneously, they can work off-farm to diversify their income sources. 

Second, the land is pooled together; therefore, it is substantially eligible for the application of 

machinery and advanced technology. It also helps to save the land area used to make 

boundaries of millions of tiny landholdings for cultivation. Through such an advantage, the 

model is assumed to help accommodate large-scale farming and consequently increase land 

productivity and farmers’ income. 

In spite of its potentials, the land shareholding system manifests its shortcomings. The 

pooled land is primarily reserved for non-agricultural use rather than larger-scale farming. As 

its primary goal is to accommodate rapid rural industrialization without being at the expense 

of collective interest, the farmland after being converted into shares is usually used 

intensively for non-agricultural purposes. As a result, farmland becomes scarcer and 

accessibility to farmland seems to be reduced.404  

Moreover, even in the event that the land is used for agricultural production, the practice 

of land shareholding cooperatives seems less relevant to the current situation. The primary 

aim of the system was to overcome the institutional barriers that restricted the transferability 

of farmers’ land rights. However, at present, farmers are legally allowed to transfer or rent 

out their contracted land. Additionally, the land shareholding system strictly restricts the 

disposal of the shares or vaguely allows it.405 Therefore, it neither limits the scope of the 

farmers’ land rights nor enlarges their tenure security.  

More important, the governance of the system is problematic. In their survey, Bledsoe and 

Prosterman find that farmers have limited participation in the decision-making process of the 

land shareholding cooperatives.406 They also point to the lack of democracy in the 

establishment of the model when they view the model as a top-down decision imposed on 

farmers rather than the farmers’ own choice.407 Farmers have limited voice and management 
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power in the land shareholding cooperatives, which are mostly controlled and managed by 

local officials or elites.    

Furthermore, the land shareholding system undermines land tenure security to some 

extent. Although the land is rented out to those farmers who can invest in the land capitally 

and are assumed to use the land more efficiently, the term is usually limited to a short period 

such as three or five years.408 This obviously renders insecure the land rights of those farmers 

who rent in the land.    

However, the model makes some practical contributions to the on-going land tenure 

reform. First, it indicates that the transferability of farmers’ land rights and the establishment 

of a formal rural land market are necessary to realize the advantage of economies of scale in 

agriculture in China. The land shareholding model has emerged to solve the dilemma of 

equity and efficiency goals of land tenure arrangement in China, particularly when the 

transferability of farmers’ land-use rights was strictly prohibited while a number of farmers 

had off-farm employment, leaving farmland fallow or underinvested. Second, the model 

indicates that transferability of farmers’ land rights is conducive to industrialization and 

urbanization, particularly in rural areas where rural economy is developed rapidly. 

Additionally, it shows that off-farm employment, which is essential to a land market, is not 

necessarily concentrated in urban areas. Farmers should be given opportunities to diversify 

their income sources without migration. It is especially true for migrant workers when the 

income generated from rural non-farm jobs is equivalent to the income from urban ones if 

transaction costs such as transport and housing are accounted.409 Rural industrialization can 

evidently be a solution to help farmers to obtain such opportunities. Third, the practice of the 

model implies that farmers should be necessarily given chances to share the benefit of 

industrialization and economic growth. In particular, those farmers whose farmland, the 

productive means to generate their income, has been acquired compulsorily to accommodate 

such rapid industrialization. 

Given its advantages and disadvantages as analysed above, the land shareholding model 

should be developed into joint-stock company or agricultural cooperatives in which farmers 

can contribute their land rights as shares freely. This could be a solution for the governance-

related problem of the system. In addition, the land shareholding is seldom formally governed 
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nationally410 while China has recently adopted national legislation on agricultural 

cooperatives.411 The legislation provides legal certainty and formal protection for farmers’ 

cooperation and property rights. Moreover, if farmers establish their own farmland-based 

cooperatives, they can either work for the cooperatives as wage farmers to diversify their 

income sources or seek for off-farm jobs inside or outside the local areas. 

 Conclusion 5.10

China’s socio-economic context has been changing significantly since its economic reform. 

The country has achieved a high rate of economic development and the living standards have 

been improved accordingly. The transformation from an agrarian to an industrial economy 

continues to intensify in China. The era of economic reform started with the agricultural 

sector and the success of the agrarian reform has contributed significantly to the economic 

growth and poverty reduction, paving the way for the growth of the other sectors. Although 

in the course of rapid industrialization and urbanization, the share of the sector in the GDP 

has reduced accordingly, its role to the economic growth and poverty reduction is evident in 

the current socio-economic circumstances. The rapid transformation is accompanied with 

increasing scarcity of natural resources, inefficient use of land, and widening income 

disparity, while the agricultural sector lags far behind the growth of the industry and service 

sectors. These problems pose challenges to the future growth and the completion of the 

transition and demand a further agrarian reform. 

As historically shown, the agrarian reform was to deal first with the land tenure reform. In 

the course of enlarging the investment-enhancing incentive of farmers, China has been 

improving the security of farmers’ land rights through formalization of the land tenure and 

reinforcing the legal certainty of the land rights. The security of farmers’ land rights evolves 

over different developmental stages. All the three elements of tenure security, namely the 

breadth, duration and assurance, have been extended. The land-use rights are indeed 

recognized property rights and the duration thereof prolonged significantly. However, there 

are several legislative imperfections pertaining to the tenure security such as the restricted 

transferability of land rights and the limited substantive and procedural mechanisms to 

protect the breadth of the land rights. In addition, the institutions aiding the realization of the 

creditability of tenure security are problematic. Therefore, to enlarge farmers’ land tenure 

security and assist their access to wealth under the changing socio-economic conditions, a 

further agrarian reform is evidently necessary.     
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6.1 Introduction 

In an attempt to accomplish industrialization, Vietnam and China have undergone substantial 

economic reforms since the late 1970s and 1980s, respectively. The transition from a 

centrally planned economy to a market-oriented one has not yet been completed, though it 

has brought the two economies several significant successes. The states set high priority on 

the reform of agricultural land tenures as part of the reforms in order to enlarge farmers’ 

investment incentives for land use efficiency and sustainability. Accordingly, the land laws of 

the two countries have undergone critical changes to meet these objectives. This chapter 

analyses the land tenure arrangements in two countries to discover the similarities and 

differences between the two legal systems in addressing the security of farmers’ land rights. 

In this chapter, I also argue that despite the differences, the two systems are moving in the 

same direction, reforming the land law among other ways to enlarge the tenure security.   

6.2 Agricultural growth and poverty reduction 

6.2.1 Economic reform 

China and Vietnam share several similarities related to their economic reforms. First, 

economic reform was evidently a necessity to address a critical economic crisis in the 1970s 

and 1980s, respectively. The failure of the centrally planned socialist economy became 

prevalent and led to an economic reform and opening-up policy in the two countries in 1978 

and 1986, respectively. Since then, they have been in transition from a planning economy to a 

market-oriented economy.  

However, the two transitional economies still adhere to their ideology in approaching a 

market economy. The Chinese Government uses the term “market economy with Chinese 

characteristics” to describe its approach. Similarly, the Vietnamese State emphasizes its 

socialist-oriented market economy. In fact, the two governments have been attempting to 

keep their economic reforms as little contradictory to their ideology on public ownership as 

possible. Therefore, even though the states give priority to a market-based approach to land 

reforms, the land reforms must be kept in line with the ideology, that is, public ownership of 
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land. 

Second, both countries took a gradualist approach to the reform. Although the economic 

reform was an urgent demand to address the economic crisis and famine, it happened 

gradually without political change, as happened to many countries in Central and Eastern 

Europe during the collapse of the Soviet Union. Unlike these countries, where privatization 

and political change took place simultaneously at the very beginning of the reform,412 

privatization did not occur immediately and completely at the time the reform was initiated in 

China and Vietnam. Instead, it is a gradual process of reforming state-owned enterprises, 

easing the central control over private sectors, reinforcing the administration reform, and 

establishing free markets. The gradualist approach reflects the governments’ caution toward a 

new school of thought regarding the role of the state and the market in governing the 

economy. It is because the new approach could arguably depart from the conventional 

thought of the socialist economy, which two states politically pursue.    

Another similarity is the remarkable success of their economic reform. The average annual 

growth rate of the Chinese economy has been approximately ten percent over the past 32 

years.413 Vietnam has also gained a high growth rate of roughly seven percent per year for the 

period 1987 to 2007.414 Both countries surprised the world by their fast growing economy 

without dramatically changing their political structure. The communist party is still dominant 

and controls the state and the single-party state regime remains unchanged. As regards 

income per capita, China had become an upper middle-income country by 2010, and Vietnam 

arrived at lower middle-income country status by the same year. 

As analysed in Chapters 4 and 5, the transition from an agrarian economy to an industrial 

economy is not yet complete in both China and Vietnam. The two countries are expecting a 

faster transformation of the economy in the coming years. Vietnam expects to become an 

industrial economy by 2020, and China hopes to transform to a high-income country by 2030. 

Nonetheless, they have been facing varieties of challenges, which were the results of the fast 

and unsustainable growth in the past. These challenges include growing land scarcity, 

environment pollution, widening rural-urban income gap, and badly functioning 
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institutions.415 The incidence of corruption and grievances has been increasing in recent years 

in both China and Vietnam; and it seems much more prevalent in China than in Vietnam, 

threatening the political stability and depleting the public trust in the governments. In 

addition to the difficulties in the domestic economy, the on-going international financial 

crises and globalization have increasingly affected the development of the two export-

oriented economies. Hence, the further development of the two countries becomes a 

challenging task to both of the governments.     

6.2.2 Agricultural development 

Agricultural growth has played an essential role in the overall economic development in 

China and Vietnam. The economic renovation of the two transitional economies started with 

the agricultural sector, and the achievements resulted from agrarian reforms have paved the 

way for other reforms taking place in other sectors. In fact, shortly after economic reform was 

officially launched in 1986, Vietnam produced sufficient staple food for its national need. 

This significantly aided Vietnam, an agriculture-dominated country, to put an end to a long 

lasting period of net staple food import and opened the door to climb the ladder of the top 

world’s largest rice exporters. Like Vietnamese, Chinese farmers have contributed to ease the 

national fear of food insecurity in the largest populated nation. The average annual growth 

rate of agriculture during the period 1979-1984 was 7.1 percent compared to 2.9 percent 

during the period 1970-1978.416 Moreover, according to Zhao et al.,417 China’s agricultural 

sector has been transforming to value-added production. China and Vietnam have gained 

remarkable success in agriculture during their previous stages of the economic reforms and 

both expect to further transform their agriculture toward a large-scale commodity farming 

system.  

Despite the aforegoing, the two economies have encountered problems that may 

undermine the transformation of their agriculture. As a consequence of rapid industrialization 

and urbanization, Vietnam and, especially, China have faced an increasing scarcity and 

degradation of arable land. 8,000,000 hectares of arable land was converted to other uses in 

China during the period 1996-2005, and the average per capita agricultural land area was 0.09 

                                                 
415 See Chapters 4 and 5. 

416 National Bureau of Statistics of China, China Statistical Yearbook () cited in J. Huang, J. Yung and 

S. Rozelle, 'China’s rapid economic growth and its implications for agriculture and food security in China 

and the rest of the world', Rapid growth of selected Asian economies: lessons and implications for 
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417 Jingzhu Zhao and others. 'Opportunities and Challenges of Sustainable Agricultural Development in 

China' (2008) 363(1492, Sustainable Agriculture II) Philosophical Transactions: Biological Sciences 893. 



158 Chapter 6 

 
hectare in 2004.418 These numbers were 366,400 hectares of agricultural land loss during 

2001-2005,419 and 0.3 hectare in 2009 in Vietnam.420 The loss of agricultural land is expected 

to remain high in the coming years when the two economies further accelerate their 

transformations. More importantly, the attractiveness of the agricultural sector has been 

largely reduced compared to the other sectors, which is reflected by the widening rural-urban 

income disparity. Moreover, agriculture in both Vietnam and China has met with difficulties 

such as land fragmentation, low land and labour productivity, and climate change. At the 

same time, the competition in the global commodity market has increased. Furthermore, 

although Vietnam and China have gained a long period of fast economic growth, their high 

growth depended substantially on exploitation of natural resources. Such growth will reach a 

limit because natural resources, particularly land, are certainly limited in amount. This raises 

a question of using the remaining natural resources more sustainably and efficiently in both 

countries in order to continue economic growth.  

6.2.3 Poverty reduction 

The number of the poor has dramatically declined in Vietnam and China since their agrarian 

reforms. As the livelihood of the majority of the workforce was dependent on farming in rural 

China and Vietnam before the reform, the success of agriculture was attributed to the decline 

of poverty in the two agriculture-dominated countries. Vietnam reduced its poverty from 37.4 

percent in 1998 to 11.1 percent in 2012.421 China’s poverty rate was reduced to 10 percent in 
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2004 from 64 percent in 1981,422 marking a significant contribution to the world’s poverty 

reduction.  

At present, however, the poverty rate in Vietnam has been seen by critics to remain high 

and poverty reduction is arguably unsustainable. While China has reached a middle-income 

country status by 2010, the poverty in rural China is still a concern. According to World Bank 

report, 254 million Chinese people lived below $ 1.25 per day in 2005.423 However, a more 

critical concern focuses on the disparity between rural and urban income rather than on the 

poverty rate per se. As stated in the latest report by Vietnam’s national department of 

statistics, the rural-urban income disparity is 2:0 in Vietnam.424 This means that people in 

cities earn twice as much as rural people. The income inequality poses a great concern about 

the imbalance between the rural and urban living standard and welfare, which may threaten 

social stability. The matter seems more serious in the case of China, where the disparity is 

more than 3:0, which is relatively high by international standards.425 The abovementioned 

facts indicate that the farmers have been left far behind their urban counterparts in terms of 

enjoyment of the benefits of the industrialization and fast economic growth in both countries. 

6.2.4 Concluding remark 

Despite the initial contribution of the agricultural sector and farmers to the success of the 

economic reform, agriculture and farmers’ livelihoods have tended to be left behind by other 

sectors in both China and Vietnam. However, a large proportion of the poor population still 

resides in the rural areas and depends on farming for their livelihood. Therefore, agricultural 

growth remains crucially important to the reduction of rural poverty in both countries.  

 To help the agricultural sector continually grow successfully in the emergent socio-

economic changes, it is necessary to provide more incentives to attract capital and labour 

investment in land improvement. As China and Vietnam expect to complete their 

transformations towards an industrial economy by, respectively, 2030 and 2020, it is 

desirable to have a further agrarian reform to boost agriculture and to fill the gap of rural-

urban income.       

                                                 
422 World Bank, From Poor Areas to Poor People: China’s Evolving Poverty Reduction Agenda – An 
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6.3 Agricultural land tenure reforms  

6.3.1 Historical background 

There have been two major land reforms in China and Vietnam since the founding of socialist 

states. The historical background of the land reforms is similar. The ultimate target of the first 

land reform was to establish socialist collective farms. This land reform was undertaken and 

promoted in the context of a newly established state after it had gained its political status by a 

violent revolution and targeted an establishment of public ownership of primary productive 

means. The two countries expected to eliminate private ownership of land, which was 

considered to give rise to inequality in society according to their political ideology. In fact, 

they followed the large-scale socialist farming system, in which farmers were supposed to 

work collectively on state-controlled collective farms.  

However, the state-controlled collective farming system manifested severe deficits in 

generating material incentives for land-related investment. The failure of collective 

agriculture was attributed to the famine in the two countries. At the same time, the overall 

economy was also in a crisis. Confronted with these crises, the two states undertook an 

economic reform. Officially, China started its economic reform eight years earlier than 

Vietnam, but agriculture was the initial start of the reform in both countries. Interestingly, the 

agrarian reform, particularly related to the land tenure, has achieved significant success in the 

two countries. The initial success in the agricultural sector provided a strong practical base 

for the two states to confidently further their reform in the other sectors. By such a practice, 

both are said to have been taking a gradualist approach of economic reforms, which is based 

on trial and error experience. 

6.3.2 Evolution 

As said, China and Vietnam have experienced two major land reforms. The first land reform 

consisted of two goals, namely equal redistribution of land to peasants or “land to the tiller”, 

and the establishment of the socialist large-scale collective farms. In its first stage, the first 

land reform approached the redistribution of farmland, which was the primary goal of land 

reform happening everywhere in the world at that time. The second stage bore the nature of a 

socialist state in which public ownership of land and a large-scale collective farming system 

are conventionally regarded as the distinctive characteristics of the regime. In general, both 

Vietnam and China eventually ended their first land reform in the establishment of collective 

farming within a centrally planned economy. 

Against the above-mentioned backdrop, land tenure was rearranged accordingly. In 

general, the two countries gave high priority to public ownership of land. In respect of 

agricultural land, China took an earlier step to claim that all rural land including farmland is 



Comparative analyses 161

 

 

owned collectively, and this collective ownership remains up to now. By contrast, Vietnam’s 

government claimed that all the land is owned by the people as a whole after the State had 

converted all privately owned land contributed to collectives into collective ownership. In 

essence, the difference between China’s and Vietnam’s agricultural land tenure is mainly 

related to the subject of public ownership. The owner of the agricultural land as well as that 

of the other kinds of land is invested in the entire people of Vietnam, and the State is the only 

representative for the entire people to exercise land ownership. Collectives are in this case 

legal entities that the State authorizes to control the use of the land allocated to them. 

Meanwhile, China still constitutionally regards collectives as the owners of the farmland even 

though the real power of the collectives over land ownership in China is very limited, as 

analysed in section 5.5.2. 

The difference between the two agricultural land tenure systems is significantly visible in 

the second land reform. Generally, the causes of the second land reform in Vietnam and 

China can be considered very similar. They were the failure of collective farming and the 

inevitable demand of an economic reform. Nevertheless, the rearrangement of the land tenure 

applicable to farmland went into two opposite directions. China initiated the second land 

reform by de-collectivization of collective farmland in 1978, creating a land contracting 

system, which is well known as Household Responsibility System. The farmland contracting 

system gave land-use rights to peasant households individually, but the land-use rights at this 

time were merely the right to cultivate the land and enjoy the fruit of cultivation. Vietnam 

established a similar land-use right system at the early stage of the second land reform. 

However, such a land tenure system was abolished in 1993. The 1993 Land Act expressly 

recognized the economic value of the land-use rights, allowing the transferability of the 

rights. This marked a breakthrough in the land tenure in Vietnam since its founding as a 

socialist state. In contrast with the radical change in the nature of the land-use rights in 

Vietnam, China has clearly acknowledged the transferability of the farmers’ land rights in a 

statutory instrument since the 2002 RLCL.  

6.3.3 Concluding remark 

Both China and Vietnam share a number of similarities in their land reforms even though the 

progress of the land reforms may be different in some specific periods. First, the driving force 

of the reforms is both political and economic. They introduced their first land reform mostly 

due to the political effort and ideology. In contrast, the second land reform, which should 

precisely be regarded as a land tenure reform as it merely related to a change in land tenure 

instead of land distribution, was inspired by an economic crisis. Since then, land tenures have 

changed as the socio-economic circumstances as well as the political contexts evolved. As 

such, the property rights in farmland in China and Vietnam do not stand static, but they have 
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been evolving to cope with the emerging societal, economic and political changes. 

Second, these existing changes in the land tenures of the two transitional economies aimed 

to provide larger security of land tenure for farmers. Regardless what types of property rights 

regimes prevail, both countries want to give more material incentives to farmers in order to 

encourage them to make long-term investments in land improvement. It is important to note 

that China may also aim to give more security to farmers’ land rights in an attempt to address 

an increasing incidence of rural unrest and land corruption. Lastly, the two economies are in 

transition to being industrial nations and they have both been in the acceleration of 

industrialization to meet this development goal.  

However, although both have experienced remarkable economic growth for years, they 

have been encountering the obstacles of fast growing economies such as environmental 

pollution, arable land scarcity and degradation, social disparity, and imbalanced urbanization. 

These difficulties have increasingly challenged the completeness of the transformation of 

China and Vietnam’s economy and society to their expected ones. The growth of the 

economy as well as poverty reduction in both China and Vietnam are considerably dependent 

on the agricultural development since a relatively high proportion of the population still earns 

a living in farming there. Therefore, another major reform in the agricultural sector must be 

taken into consideration by the Chinese and Vietnamese governments as it took place at the 

beginning of the transition.  

6.4 Property rights in land 

6.4.1 Evolution 

Vietnam and China have some striking commonalities in the evolution of the real property 

rights regimes since their socialist states were founded. First, the land ownership regime 

underwent two significant changes: collectivization and de-collectivization of land 

ownership.426 There was a change from a private ownership to a collective one in both 

nations, and another change from a collective ownership to a household-responsibility-based 

land rights in China, and to individualization of land rights in Vietnam.  

Second, the changes of property rights in land have occurred altogether with the changing 

socio-economic circumstances in the two economies. Although a property rights regime is 

not naturally established, it is believed to be influenced by socio-economic factors. Both 

China and Vietnam encountered real social and economic pressure to start their second land 

reform (de-collectivization of farmland). They also reformed land tenure to meet the 

transition from a planned economy to a market-oriented economy. 

                                                 
426 See Chapters 4 and 5. 
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Despite the similarities in the evolution of the property rights regimes, Vietnam’s 

agricultural land tenure shows some differences to that of China. In respect of the abolition of 

private ownership of farmland, Vietnam took a slower step compared to China. The private 

ownership of farmland and collective ownership co-existed during the collectivization of 

farmland. By contrast, China abolished the private ownership of farmland shortly after the 

introduction to collectivization of farmland. China confiscated farmland from landlords and 

redistributed it to peasants equally during the period 1949-1952. Collective farming was 

introduced in China in 1955, but the conversion of private ownership of farmland to 

collective ownership started in 1956. As such, we can see that the collective ownership of 

farmland is long established in rural China compared to the case of Vietnam. This may 

partially explain why a relatively large number of rural people have still reportedly supported 

the collective ownership of land in China.  

Another distinction relates to the subject of the ownership rights. Although the two legal 

systems ended up with only public ownership of farmland, farmland ownership has been 

vested in the hand of collectives in the case of China, but that of the State or literally the 

entire people for Vietnam. After the land nationalization, urban land is under state ownership 

while the majority of rural and suburban land belongs to the collectives of peasants in China. 

Meanwhile, all the land including agricultural land was converted into state ownership in 

Vietnam after the adoption of the Constitution of 1980. Such a distinctive feature of the two 

agricultural land tenures also marks another difference between the two land laws. China has 

regulated farmers’ land rights considerably differently from urban land rights. To some 

extent, farmers’ land rights were left for a long time to be governed by the collectives and 

local governments. There is little national legislation to be named regulating farmers’ land 

rights extensively. By contrast, Vietnam practices a one-single ownership system to all land 

nationwide; therefore, the land law has been applied homogenously to agricultural land.  

6.4.2 Definition 

Property rights in land are defined as a dual ownership right in both China and Vietnam. 

Under the Vietnamese Constitution, land is subject to only the state ownership, and 

individuals and legal entities are entitled only to the right to use land granted by the State. 

Similarly, China regards the collective as the only authorized owner of rural land, and 

individual households contracted merely the right to manage or use the land. As land-use 

rights are legally transferable with some restrictions, especially in the case of China, the 

rights can definitely be regarded as de facto ownership of land. As such, it constitutes a dual 

ownership of farmland in China and Vietnam.  

The dual ownership of farmland in China is, however, more complicated than it is in 

Vietnam. Almost all farmland in China is classified under collective ownership, but collective 
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ownership is not defined clearly until the enactment of the Property Law in 2007. 

Accordingly, collective ownership is the ownership by the members of a collective.427 This 

clarity is crucial to the understanding of the ownership right over farmland in China. It helps 

to avoid at least in principle the conventional misunderstanding of the collective committees 

or leaders as the owners of the collective land. However, the collective ownership under the 

existing Chinese law is limited to the management of land distribution among its members. 

The collective cannot enjoy a full ownership right over land. The power to determine the use 

of collective land is ultimately vested in the State. Only the State is authorized to acquire the 

ownership of collective land and to convert farmland into construction land.428 Therefore, in 

practice the State enjoys the ultimate power over the collective land in China. 

In the process of strengthening farmers’ land rights, both China and Vietnam have tried to 

harmonize the ideology-based ownership structure with the demand of a market-based 

socialist economy. The land-use right is increasingly recognized as a real right explicitly in 

China and implicitly in Vietnam. Under Chinese law, particularly the Property Law, farmers’ 

land-use rights are for the first time unambiguously defined as a property right in land, more 

specifically a usufruct right.429 This is an outstanding breakthrough pertaining to the 

development of China’s property rights regime. The statutory recognition is expected to help 

improve the security of farmers’ land rights when it clarifies the real property nature of the 

land-use right different from a contractual or an obligatory right. Noticeably, the land-use 

right of the Chinese farmer is established based on an agreement between the collective and 

the farmer in relation to farmland. As a result of a contractual relationship, from a legal 

perspective, the farmer’s land-use right was poorly protected compared to a real right.430 

Similarly, Vietnam’s lawmakers have attempted to clarify the proprietary nature of the 

land-use rights. The first Land Act outlawed the transferability of the land-use rights as a civil 

transaction. The land-use rights bear a proprietary nature since the 1993 Land Act recognized 

that a land-use right has a monetary value and is legally allowed to be transferred.431 

Although it is not always expressly stated in the law that land-use rights are real rights, the 

land-use rights bear the nature of property rights under the existing Vietnamese legal 
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system.432 Furthermore, by virtue of the Civil Code and the Land Act of Vietnam, a land-use 

right, in particular in relation to farmland, is an exclusive and transferable real right, not a 

contractual right. Additionally, recently the farmers’ land-use rights have been explicitly 

recognized as real rights in the Law on real property business enacted in 2006. 

The terminology indicating the right of an individual household to farmland is different in 

the two countries in terms of linguistics. After the de-collectivization of collective farmland 

in China, the right to manage a given plot of collective land is contracted to rural households 

individually. Such a leasehold system was termed “household contract responsibility system”, 

and farmers were granted, as so called in China’s 1986 General Principles of Civil Law, a 

“rural land contractual management right” in the sense that the right to use collective 

farmland was constituted on a contractual relation. Like China, at the early stage of the de-

collectivization, Vietnam’s government de-collectivized the collective farmland by 

contracting it to households individually. Farm households were entitled to the remaining 

produce after meeting the contracted quotas. By this contracting land system, the farmers still 

had a very close contractual relationship with the collectives in particular and the State in 

general. The contracting land system, however, was transformed completely into a leasehold 

system at the later stage of the de-collectivization, especially since the enactment of the 1993 

Land Act. Since then, in Vietnam, the term “land-use right” is used popularly and officially in 

the law and in practice instead of “land contracting right”. The difference, in a sense, is that 

instead of the contracted quota of produces, farmers have to pay land use taxes, and they are 

entitled to dispose of all the produce they make from their lands.   

6.5 The breadth of land rights 

6.5.1 Subject to land rights 

Under the Vietnamese land law, there is in principle no limit for the subject to farmland-use 

rights. All individuals and households are subject to farmland allocation and farmland 

transfers notwithstanding residence. By contrast, China limits the subject of land allocation to 

the members of a given collective. Even the non-members of a given collective may receive 

land transfers by the members of the collective, but the other members of the collective, as 

stated in law, are given priority to receive land transfers.433 China also puts another limit to 

the subjects of farmland rights. Those who have capacity to cultivate are entitled to receive 

farmland transfers. However, Chinese law does not specify any criteria to determine one 

eligible to farming, leaving the determination up to the discretion of a given local 

                                                 
432 For the discussion on this, see section 4.5.2. 

433 The Chinese RLCL, art.35:5. 



166 Chapter 6 

 
government. This could pave the way for corruption or abuse of power by local officials, 

particularly in transition economies, where the rule of law is not yet functioning well. 

Therefore, a clear definition of the subject eligible for receiving farmland transfers is needed, 

if China maintains such a restriction.     

6.5.2 Rights to land 

The rights to land are specified clearly in the laws of China and Vietnam. Although there may 

be ambiguity in defining property rights in land, the lawmakers in both countries did a 

relatively good job in enumerating a list of interests in land to which a farmer is entitled. The 

farmland-use rights in China include the right to possess, use, and make profits from using 

the land. Like Chinese farmers, Vietnamese farmers are entitled to these rights to farmland.  

However, the extent of the right to use farmland is different between two countries. The 

most striking difference is the lack of the right to mortgage the farmers’ land rights in China. 

The Vietnamese farmers are allowed by law to use their farmland-use rights as collateral,434 

while this is not the case for the Chinese counterparts. Another difference lies in the 

restrictions to the right to dispose of the land-use rights. The Chinese farmers are entitled to 

transfer their farmland, even to a non-member of their collectives, but the collective must 

approve the transfer.435 The law also requires that the land be transferable if the transferor 

already has an alternative source of income.436 In contrast, these requirements are not 

provided for in Vietnam.  

Another difference refers to inheritance of farmers’ land rights. As Vietnam abolished the 

requirement of the residence of landholders in relation to land-use rights, any heirs regardless 

of where they live in the country can inherit farmland-use rights. Conversely, China retains 

the requirement that a farmland-use right is in principle granted to the rural household that is 

a member of a given collective, not an individual. The law allows Chinese farmers to 

bequeath only their ownership of the labour and capital investment on the land (not in the 

land) in case of the land granted through the administrative measure. This restriction was 

relevant to the situation where off-farm job opportunities as well as the integration of urban 

and rural areas were very limited as experienced prior to and during the first stage of the 

economic reform in China. However, at present, as analysed in Chapter 5, this limited 

situation is eased considerably in China. Migrant workers are increasingly common in China, 

which requires the State to adjust the past policy to give every citizen including rural ones the 
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opportunity to enjoy the economic advance, allowing farmland inheritance. Moreover, in an 

attempt to encourage investment in land improvement, the Chinese government enables those 

who have paid for farmland-use rights via a market-based measure such as auction or bid 

invitation to pass on their land rights to their next generation within the term of the lease.437 

Such a provision should be applied to those who acquire the land through the administrative 

measure to induce their land investment.    

6.5.3 Duties to land 

The obligations to land applicable to farmers are mostly similar in China and Vietnam. First, 

land-use rights are granted free of charge to farmers through an administrative measure. The 

principle of the free of charge allocation of land is attributed to the historical and political 

settings. Both Vietnam and China started their socialist states with a prime focus on an 

egalitarian distribution of land to peasants and then establishment of public ownership of 

main means of production. The privately owned lands were converted into the publicly 

owned lands. Therefore, in principle, the land should be divided free of charge among 

peasants who had contributed their privately owned lands to the public. In addition, farmland 

is unquestionably an essential means of production in an agriculture-based economy and 

subsistence farming like Vietnam and China at their early stage of development.  

However, socio-economic development in Vietnam and China has changed dramatically 

after their economic reforms. In fact, as mentioned in Chapter 4 and 5, the two countries have 

been transforming from an agrarian economy to an industrial one and expect to complete the 

transformation by 2020 and 2030, respectively. Furthermore, Vietnam and China’s 

governments have recently announced their plans to restructure the economy so as to perfect 

the market economy. As such, the existing administrative land allocation and the free of 

charge principle should be revisited to improve land use efficiency. It is suggested that the 

administrative land allocation should be limited to non-profit uses and the free of charge 

farmland allocation should be applicable to those who are classified as poor and vulnerable 

peasants.  

Second, Vietnamese and Chinese land laws restrict the use of farmland by farmers to some 

extent. The primary prohibition relates to the conversion of agricultural land to non-

agricultural land without a prior approval of a competent authority. The approval is necessary 

and justified in this case because the conversion obviously hampers the existing land use plan 

designed by the state. As land bears distinctive characteristics from other commodities, its 

use must be sanctioned differently to balance private and public interest. A spatial planning 

instrument is therefore necessary for the state as a public authority to manage the use of land 
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to meet such a balance. However, the restriction in the inter-conversion among the types of 

agricultural lands seems unjustified given the increasing importance of commercial farming. 

Although Vietnam has abolished such a restriction except for rice fields, the lawmakers retain 

their totalitarianism, requiring the inter-conversion be registered. As such, the autonomy of 

the farmers regarding their flexible use of the farmland is affected negatively and this limits 

their confidence in their land tenure as well. Another instance of the restriction in using the 

land relates to the prohibition of letting the farmland lie idle for a specific period of time. To 

limit the waste of farmland and to grant farmland to those actually in need of the land for 

cultivation, the Vietnamese government allows the allocated farmland to lie vacant no longer 

than 12 months for arable lands and 18 months for permanent tree lands.438 Similarly China 

applies a time limit for farmland idleness of two consecutive years.439 The restriction could 

help to reach its objective to maximize the use of land in countries like Vietnam and China, 

where the ratio of farmland area per capita is fairly small. However, it raises the question of 

the measure and the cost of the enforcement of the provision in reality. To implement the 

provision effectively, there should be regulations clearly defining the criteria on 

determination of land idleness. Otherwise, the vague provision could open opportunities for 

abuse of power, affecting the security of land tenure and reducing farmers’ independence 

from the discretionary interference of bureaucrats.    

Lastly, both Vietnam and China levy agricultural land use-related taxes. An agricultural 

tax as legally termed in China and an agricultural land use tax in Vietnam are generally the 

same in their function and definition. They are applicable to levy the use of farmland for 

agricultural production by individual households based on land productivity and area of land. 

However, the taxes relating to agricultural land were officially eliminated in China in 2006, 

and exempted periodically in Vietnam in 2003.440 Given that the rural-urban income disparity 

has been increasing considerably, the two governments eased the agricultural land use-related 

taxes to reduce the financial burden on farmers and increase their income. At this point, it is 

important to note that China has phased out its agricultural tax applicable to farmers441 while 

Vietnam has temporarily exempted and reduced it for a fixed period of time.442        
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6.6 Duration of land rights 

6.6.1 Rationale 

The rationale for the leasehold system of farmland in China and Vietnam is generally based 

upon the public land ownership regime, which two countries adhere to in accordance to their 

socialist ideology. As mentioned in Chapter 4 and 5, the lawmakers split the right to use from 

the ownership right and then granted it to individual farm households in order to boost land 

productivity. For Vietnam, besides such a rationale, the underlying reason of a fixed term of 

land-use rights is assumed to prevent the State from having difficulties in land expropriation 

for its future development. In fact, it is crucial for a developing and transitional economy like 

Vietnam to have such a lease, as the State definitely needs cheap land for its future 

development. It is also a likely instrument for the State to gain the incremental value of land 

resulted from non-privately investment. On the other hand, it may concurrently give rise to 

insecurity of land tenure unless the length of time is sufficiently long to generate confidence 

for farmers to invest in land in the long run. As such, these rationales for a fixed term of land-

use rights should be reviewed in both Vietnam and China.     

6.6.2 Regulations 

The regulations on duration of farmers’ land-use rights have evolved over time in Vietnam 

and China. The length of the land rights is significantly longer now. At the beginning stage of 

the HRS in China, the length of farmers’ land management rights to arable land was 1-3 

years, and then extended to 15 years.443 The length is presently 30 years for arable land in 

China.444 Similarly, the duration of Vietnamese farmers’ land-use rights was 3-5 years 

initially, and then extended to 15 years. However, Vietnam’s lawmakers assign several terms 

to different types of agricultural land. The duration of farmers’ use rights is 20 years for 

annual croplands and 50 years for perennial croplands.445  

In addition to the extension of the length of land rights, Vietnam and China’s governments 

have tended to grant a longer-term to agricultural land-use rights. First, the land rights are 

subject to renewability. Second, and importantly, the land-use rights were extended whenever 

they came to expire. In general, the land rights have rarely been subject to a mass recovery by 

                                                 
443 Li Ping and others, 'Land Reform and Tenure Security in China: History and Current Challenges' in 

Janine M. Ubink, André J. Hoekeme and Willem J. Assies (eds), Legalising Land Rights: Local Practices, 

State Responses and Tenure Security in Africa, Asia and Latin America (Leiden University Press 2009), 

419. 

444 The Chinese RLCL, art. 20. 

445 The Vietnamese Land Act of 2003, art. 67:1. 
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either the collectives or the State nationwide to redistribute among the members upon the 

expiry. This signals that the two States seldom expect to redistribute the farmland due to its 

expiry. In fact, in the proposed draft of a revision to the Land Act in Vietnam, the length of 

the farmers’ annual cropland rights is extended from 20 years to 50 years as the same as the 

existing duration applicable to the perennial cropland. As regards the proposed revision of the 

Chinese Land Law, China’s key leaders reaffirmed the promise to prolong the length of the 

farmers’ land rights, longer than 70 years and even in perpetuity.446 

It is clear that both Vietnam and China use a further extension of the term of farmers’ land 

rights as an attempt to further strengthen their security, but the approach is different. The 

Government of Vietnam, which is in charge of the introduction to the proposed revision, 

proposes an extension of the term of use rights to arable land to fifty years.447 This means that 

there would probably remain a time limit to agricultural land rights in Vietnam at present and 

in coming years. In the meantime, the Chinese Government strongly promises a considerably 

longer term of farmers’ land rights, and this promise is interpreted to imply perpetual land 

rights.    

The proposal of extended arable land rights by the Vietnamese Government helps to 

enlarge land tenure security in some aspects. First, as the term is longer, it will ensure a 

higher degree of security of land tenure provided the other components of tenure security are 

constant. Second, the enlarged security can in turn accommodate a longer-term investment in 

arable land improvement, thereby potentially improving land productivity. Third, it definitely 

facilitates farmers’ confidence to change the arable land that is not rice field to permanent 

croplands when the duration of the two types of farmland is the same, 50 years. This is very 

important to commercial farmers whose agricultural production is primarily dependent on the 

market-based demand and supply principle. 

However, as stated previously, there remains a time limit that can lead to the insecurity of 

land tenure unless there are some procedural changes. Actually, the possibility to renew the 

land rights when they expire is considered as a measure to grant a de facto perpetual land 

right. To do this, renewability must be in a due process and this process must be defined 

clearly and comprehensively in law. However, the Vietnamese existing land law leaves a 

vacuum in this regard. It simply states the renewability of the land rights and the length of the 

                                                 
446 Zhu Keliang and Roy Rrosterman. 'Securing Land Rights for Chinese Farmers: A Leap Forward for 

Stability and Growth' (2007) Development Policy Analysis(3) CATO Institute <http://www.cato.org/pubs/ 

dpa/DPA3.pdf> accessed 10 June 2010, 8; Cheng Li. 'Hu Jintao’s Land Reform: Ambition, Ambiguity, 

and Anxiety' (2009) 27 China Leadership Monitor 1, 11.  

447 This proposal was passed on 29 November 2013 and takes effect on 1 July 2014. 
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renewal, but there is no further provision defining the procedure to do the renewal.448 This, in 

fact, causes difficulties for farmers to exercise their land rights when the rights come to 

expire because the procedure as well as the renewability must be up to the discretion of local 

officials. As shown in the case of the local government of Tien Lang, a district of Hai Phong 

province in Vietnam, taking farmers’ farmland back compulsorily due to the expiry of the 

land rights without respecting their request for renewal, the determination of renewability of 

the rights falls exclusively in the discretion of the local government.449 To prevent this, a 

clear procedure of renewals is the first step to help farmers invest in their land with 

confidence for a longer term and not to worry about the discretionary acquisition of their land 

upon its expiration due to the corruption and abuse of power of government officials.  

The lack of procedural provisions on renewals of land rights and difficulties experienced 

in Vietnam as above analysed could be a good lesson for China to consider in relation to 

extension of farmers’ land rights. If the Chinese leadership intends to provide farmers a 

perpetual land right, such intention should be expressed clearly in the law instead of a policy 

document. In other words, it would be better if the law provides a de jure perpetual right 

explicitly. Otherwise, in case the Chinese government retains the vague provision of the 2007 

Property Law pertaining to the renewal of farmers’ land rights, the procedures of renewability 

need to be specified in the law clearly so as to protect farmers’ land rights from the 

discretionary interpretation of bureaucrats.  

6.7 Assurance of land rights  

As part of security of land tenure, assurance of land rights refers to instruments provided for 

by law to protect land rights. It also relates to the enforcement of these legal instruments. This 

section primarily focuses on a comparative analysis of these instruments in terms of the legal 

aspects. The enforcement of these instruments is analysed where relevant.  

6.7.1 Land registration  

As an instrument to protect land rights from outsiders’ claims, registration of farmers’ land 

rights has been recognized in statute law in both Vietnam and China. Since its first Land Act 

of 1987, Vietnamese lawmakers required all land users to register their land-use rights with 

local governments. In contrast, the 1986 LAL of China limited land registration to collective 

                                                 
448 For detailed discussion, see section 4.7.3.2. 

449 Minh Thanh. 'Thủ tướng chỉ đạo về vụ việc cưỡng chế thu hồi đất ở Hải Phòng” (The Prime 

Minister’s request on reporting the forcefully acquired land by local government happened in Hai Phong 

City)' Online Newspaper of the Government-Viet Nam Government Portal (17 January 2012) <http://bao 

dientu.chinhphu.vn/Home/Thu-tuong-chi-dao-ve-vu-viec-cuong-che-thu-hoi-dat-o-Hai-Phong/20121/ 

124940.vgp> accessed 7 February 2012. 
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land ownership and user rights of state-owned lands. In fact, the Chinese farmers’ land rights 

have just been required to be registered since the RLCL. Before the RLCL, the possible 

legitimate proof of the entitlement of the farmers’ land rights was merely the land contracts 

between the farmers and their respective collectives. 

The formal requirement of land titling is significant and important to enlarge farmers’ land 

tenure security in the changing socioeconomic circumstances in China and Vietnam. As the 

commercial pressure on land has increased dramatically under rapid industrialization and 

urbanization, land conflicts probably happen not only between landholders themselves but 

also between them and local governments under land expropriation. It is particularly 

important when both the Chinese and Vietnamese law generally require that the acquired land 

should have been registered successfully so as to be eligible for land compensation. Actually, 

land formalization helped increase mid- and long-term land-related investment in rural 

China.450 Additionally, the registration of land rights facilitates farmers to capitalize the value 

of their land rights, and at the same time, it helps land markets function effectively, which are 

preconditions for an efficient use of agricultural land and economic growth. These are the 

most prominent benefits of land formalization in terms of land tenure security.     

The registration of farmers’ land-use rights under the existing laws in China and Vietnam 

is relatively similar to a mixed system between the title and deed registration systems. 

According to Vietnamese law, a landholder is entitled to a land-use right only after a 

competent authority has registered his land-use right successfully. The successful registration 

is reflected in a certificate of the land-use right. In principle, land registration in China is 

undertaken after a land contract between the farmer and the collective has already come into 

effect. Like Vietnamese farmers, their Chinese counterparts are entitled to a certificate of 

land-use right as a legal proof for their entitlement to a land-use right. The recognition of the 

state to the land-use rights after the rights are registered makes the land systems in both 

countries similar to a title land registration. However, the land laws of two countries allow 

such recognition to be challenged by the claim of a third party. In fact, in case there is a 

dispute concerning who is entitled to the land-use right in question, the court decides the 

entitlement, instead of the administrative authority that has registered the right.   

Although land registration is sanctioned by law in both countries, the procedures of land 

registration are defined considerably more clearly in the Vietnamese law than in the Chinese 

one. As regards primary land registration, the current Chinese legislation requires the 

collective that has contracted the farmland through an administrative measure to submit the 
                                                 
450 Roy Prosterman and others. 'Secure Land Rights as a Foundation for Broad-Based Rural 

Development in China: Results and Recommendations from a Seventeen-Provincial Survey' (2009) NBR 

Special Report No. 18 National Bureau of Asian Research, 28.  
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application of land registration. Vietnam used the same approach during the initial stage of 

nationwide land registration program after the de-collectivization of farmland. However, at 

present everyone has a right to initiate a land registration application. The competent 

authority will determine whether the applicant is eligible to the title based on an inquiry of 

the submitted documents. In respect of the procedures, the primary land registration in China 

is required to go through six steps but the time limit for each step is not clearly stated. It is 

instead required that the competent authority in question react promptly. This legislative 

practice stems from the practice that China’s central government passes general legal 

provisions, and each local government will specify these general legal provisions according 

to its specific conditions.  

In contrast, the Vietnamese law clearly defines the procedures for land registration in 

terms of steps and timing. As a one-stop shop approach has been applied intensively to land 

registration in recent years in Vietnam, the procedures are simpler and more convenient. A 

rural farmer can apply for land registration at his municipality where he can receive his land-

use right certificate if it is issued. The time limit for the whole procedures is 50 days after the 

application has been received. In the meantime, a Chinese counterpart who is granted a land-

use right through the market-based land allocation must address different authorities to 

finalize his land registration. He first submits the application and the relevant documents to 

the township’s government where the contracted land is located for an approval, and then 

submits the approved application to the government at the county level or above for the 

registration of the land right. 

In addition to the procedures of land registration, the publication of the cadastral 

information concerning land-use rights is another concern when comparing the land 

registration laws of the two legal systems. The Chinese legislation provides one article to 

regulate the right to access and reproduce the “registration book” or the cadastral information 

on land-use rights of farmers. Accordingly, the law expressly entitles the collective that has 

contracted the land to farmers to such a right but remains silent on the public access to that 

information. This is also the case in Vietnam. The current Vietnamese land law does not 

regulate public access to cadastral information except for the registered security transactions 

related to land-use rights such as mortgages. As property rights in land must be protected 

against all the outsiders’ claims, the awareness of the outsiders about the existence of a 

property right is a basis for their respect for that real right. The lack of a statutory clarity of 

the right to access to the cadastral system in Vietnam and China is a critical impediment of 

the two legal systems in strengthening the security of land tenure and facilitating a smoothly 

functioning land market. 
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Vietnam’s Government has recently proposed an amendment to the existing provision on 

public access to the cadastral information. The existing law does not regulate public access to 

the cadastral information except for registered land mortgages. Even in the case of this 

exception, only natural or legal persons concerned in the mortgage are eligible to have access. 

Because the cadastral information is conventionally presumed to be “personal or secret 

information” in Vietnam, the law should state explicitly that any natural or legal persons 

could access the cadastral information if paying a required fee. This clear provision is to 

prevent any discretionary interpretation from any local officials to abuse their power in 

disclosure of the cadastral information.         

Although China’s law requires registration of farmers’ land rights, its implementation is 

limited in practice. The latest survey by the RDI in 2011 reported that 56.8 percent of the 

survey farmers have been issued land-use right certificates and 36.7 percent have been issued 

neither land contracts nor certificates.451 As China expected to reach 90 percent of farmers’ 

land rights being registered at the end of 2007,452 this survey’s findings disappointed the 

surveyors. Not only does the progress of land registration remain limited, but also the content 

of the certificate usually fails to comply with the law. The survey shows that only 20.9 

percent of the land contracts and 40.3 percent of the land certificates issued to the surveyed 

farmers include all the required information. These numbers reflect a lack of legal 

enforcement, which will undermine the security of farmer’s land tenure. 

China’s difficulty in establishing an effective cadastral system of farmers’ land-use rights 

restates the importance of legislation and its enforcement to land tenure security. The recent 

literature reveals that a legal reform should go together with its effective implementation to 

realize the legal improvement in assuring land rights. In fact, it took several years for 

Vietnam to reach 85 percent of its farmland to be registered formally after the law mandated 

land rights to be registered in 1993.453 The success of Vietnam in land registration is 

attributed to a variety of factors; however, the most crucial one is political support, in 

particular, the local governments’ strong will to facilitate the process of land formalization. 

                                                 
451 Landesa. 'Summary of 2011 17-Province Survey’s Findings – Secure Land Rights: The Single 

Greatest Challenge Facing China’s Sustainable Development and Continued Stability' (2012) Landesa 

<http://www.landesa.org/wp-content/uploads/Landesa_China_Survey_Report_2011.pdf> accessed 18 July 
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452 Roy Prosterman and others. 'Secure Land Rights as a Foundation for Broad-Based Rural 

Development in China: Results and Recommendations from a Seventeen-Provincial Survey' (2009) NBR 

Special Report No. 18 National Bureau of Asian Research. 

453 Vietnam’s Ministry of Natural Resources and Environment, Report on the Implementation of the 

2003 Land Act and Directions to Revise the Land Act (6 September, 193/BC – BTNMT, 2012). 
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China has recently used some pilot programs on land titling to seek for that support. The 

governmental pilot programs help to raise the public awareness of the necessity of land titling 

as well as gain the support of local governments and rural people for it. Pilot programs are 

definitely significant to effect a comprehensive cadastre in rural China in coming years.454  

6.7.2 Land dispute resolutions  

China and Vietnam’s laws define land disputes both similarly and differently. The land 

disputes refer similarly to the conflicts over land-use rights. However, in the case of China, 

the land disputes include the disputes over land ownership, which involve the collectives 

only. The difference between the two systems is simply due to their different land ownership 

systems. Vietnam applies the sole ownership to all the land while China follows a dual 

ownership system. As our research focuses on individual farmers’ land rights, we will mainly 

compare the laws regulating the disputes over land-use rights. The term land disputes used 

hereafter, therefore, refers to such disputes. 

Although land disputes refer to the conflicts over land-use rights, the parties thereof are 

defined differently. Vietnam considers land disputes to happen between land users while 

China includes the disputes between the collective as the landowner and the farmer in relation 

to the land-use rights. The difference is also due to the dual ownership system in China, 

where farmers acquire their rights to farmland through a land contract concluded with 

collectives. The land disputes between farmers and collectives may arise from land 

readjustment or land withdrawals.455  

Besides the differences in the object and subject of land disputes, the two legal systems 

provide procedures for land dispute resolutions differently. China applies the same legal 

procedural rules to all land disputes over land-use rights. In contrast, Vietnam’s law 

distinguishes two types of land disputes according to the formalization of the land-use rights 

in question.456 The disputes over registered land rights are subject to judicial proceedings 

while an administrative authority settles exclusively those over unregistered ones. The 

application of an administrative mechanism to resolve a land dispute in Vietnam stems from 

the administrative mechanism in land allocation in which an administrative authority, i.e. a 

                                                 
454 See generally Center for Rural Development Policy and others. 'China Land Transfer and 

Registration – Technical Assistance: Report on Survey of Rural Households and Other Stakeholders in 

Anhui and Shandong Provinces' (2010) <http://www-wds.worldbank.org/external/default/WDSContent 

Server/WDSP/IB/2012/06/23/000426104_20120623144921/Rendered/PDF/700720ESW0P1150port0EN0

January02011.pdf> accessed 12 July 2012.    

455 ibid 16.  

456 See section 3.8.3. 
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local government, determines land distribution. As such, the local government is assumed the 

most relevant authority to adjudge such a land conflict, determining which party is eligible 

for the disputed land-use rights.457 In this regard, it is rational to authorize an administrative 

organ to resolve the land conflicts, but the expertise of the organ should be improved to effect 

its function as a judge. However, the capacity building solution seems not practical in the 

case of Vietnam where the professional capacity of a number of local officials is limited. 

Because of this, it could be a practical solution to enable all the land disputes to be finally 

heard by judges who are trained to be an expert in law application, like the case of China. 

Furthermore, the Chinese procedures of land dispute resolutions are different from the 

Vietnamese ones. Vietnam’s law allows land disputes to be solved through consultation, 

mediation, and litigation, but requires a mediation to be exhausted before a land dispute can 

be brought to a court. Contrastingly, China’s law offers several optional mechanisms, such as 

consultation, mediation, arbitration, and litigation, to solve a land conflict. None of the 

mechanisms is prerequisite for the right to litigation. The provision of the various 

mechanisms of land dispute resolutions allows farmers to choose which of the measures suits 

their best interest as well as individual circumstances. Additionally, the non-judicial 

mechanisms do not undermine the farmers’ right to initiate legal proceedings before a court 

in China. It is obvious that judicial remedies do not always effect a desirable protection of 

land rights, particularly in a society, like contemporary Vietnam and China, where the rule of 

law and judiciary independence remain problematic. However, the litigation rights of 

landholders should be respected strictly so as to strengthen the security of farmers’ land 

rights. This is the first step in the process to improve the rule of law and consequently 

benefits the security of land rights in general and of farmers’ rights to land in particular. 

Hence, Vietnam should abolish any unjustified procedural barriers to realize these rights. 

In addition to consideration of abolition of the requirement of mediation as a precondition 

for the adjudication, the law should offer alternative mechanisms to solve land disputes in 

Vietnam such as arbitration, especially in case the dispute is exclusively of civil nature. The 

provision of a variety of optional mechanisms to solve land disputes is the first step to make 

land disputes resolved successfully as disputants can choose the option most suitable to their 

own circumstances and interests. At the same time, the alternative measures should not 

necessarily prevent disputants from seeking for the judgment of a court, which is their human 

right.   
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6.7.3 Land acquisition 

6.7.3.1 Terminology 

As regards agricultural land, the terms used for compulsory land acquisition are different in 

China and Vietnam. Since China applies a dual land ownership system, collectives own most 

of the agricultural land. As a result, the land acquisition under the Chinese legal system refers 

exactly to the transfer of land ownership from the collective to the State. In contrast, the 

entire people own all the land, including agricultural land, in Vietnam, and the State is the 

only owner of the land on behalf of the entire people. As such, land acquisition is officially 

termed land recovery, meaning that the State withdraws the land-use right from a given land 

user against his willing consent in the public interest. 

Despite the difference in the terms, agricultural land acquisition in China and Vietnam 

puts an end to farmers’ land-use rights. In the case of Vietnam, land recovery law authorizes 

the State to acquire compulsorily the demanded land over which affected farmers have been 

granted the land-use rights. Similarly, China’s land expropriation relates to the transfer of the 

collective ownership over the acquired land to the State, and because of this transfer, the 

land-use rights concerned contracted to affected farmers are terminated. Therefore, 

compulsory acquisition of agricultural land obviously affects displaced farmers directly. This 

is especially true as farmers’ land-use rights have been increasingly considered property 

rights and compensation is required to be paid directly to affected farmers. 

The terminology reflects the State’s conventional attitude towards landholders’ rights. In 

the case of Vietnam, farmers or land right holders do not hold the absolute ownership of land, 

which is subject only to the State. As such, the term land recovery is officially used instead of 

land expropriation, and the State withdraws the land-use right from the existing land user, but 

does not buy the ownership of the land. 

It is also worth noting that according to the existing Chinese law, in some specified 

circumstances, a given collective can withdraw its farmland contracted to a farmer. If the 

collective takes the contracted land back against the will of the farmer for its public use such 

as construction of public facilities and residential renewal, it must compensate the farmer for 

the loss of the acquired land.458 However, the law does not provide any further detail on the 

calculation of the compensation. As the imbalance in the power of the collective and the 

farmer is obvious, the law should sanction some key principles for such compensation to 

protect the legitimate interest of the farmer. It is a particularly acute problem where the 

collective tends to withdraw farmers’ land-use rights and then illegally contracts the land to 
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non-members and companies for non-agricultural use. Since China still regards collectives as 

the owners of rural land, it is necessary to provide clearly some principal legal rules 

governing the compensation of the land withdrawals.       

6.7.3.2 Purposes 

As land acquisition normally takes place against the consent of affected landholders, its well-

defined and justified purposes are important to the security of land tenure. However, the 

definition of the purpose of land acquisition as well as its justification is problematic in China 

and Vietnam.  

First, the purpose is significantly broad, particularly in the case of China. The Chinese 

Constitution as well as the related laws and regulations vaguely define the purpose of land 

acquisition to be in the need of the public interest.459 None of them specify what “public 

interest” means,460 in particular in the case of the expropriation of collective farmland. In 

addition, the State is entitled to farmland takings not only in the public interest but also for 

non-public purposes.461 By virtue of the 1998 LAL, land used for construction must be state-

owned land, and agricultural land can be converted into construction land if the conversion 

has been approved by the state. In other words, the State can take collective farmland for any 

purposes that acquiring local governments presume to be of public nature. As such, it is 

definitely difficult for the judiciary to adjudicate a challenge to the lawfulness of a specific 

farmland expropriation act. It also paves the way for power abuse or corruption because, as 

formulated by Klitgaard,462 corruption is the combination of discretion and monopoly with 

the minus of accountability and transparency. 

In contrast, Vietnam’s law provides a list of public purposes to be defined as the 

justification for land acquisition. The provision of the list helps to limit the power of the State 

concerning land acquisition. The list additionally provides a clear and comprehensible legal 

basis for the judiciary as well as the people concerned to examine the legitimacy of a given 

land taking. More importantly, it reiterates that there is a limit in exercising the eminent 

domain, which is very crucial to the security of land tenure. 

                                                 
459 The Chinese Constitution of 1982 (latest revised in 2004), art. 10; China’s Land Administration Law 

of 1998 (latest revised in 2004), art. 2; China’s Property Law of 2007, art. 42:1.  

460 Roy Prosterman and others. 'Secure Land Rights as a Foundation for Broad-Based Rural 

Development in China: Results and Recommendations from a Seventeen-Provincial Survey' (2009) NBR 
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461 Asian Development Bank, Compensation and Valuation in Resettlement: Cambodia, People’s 

Republic of China, and India (Asian Development Bank 2007) 17. 
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Although the Vietnamese law narrows the purpose for land acquisition, it includes a 

relatively broad commercial purpose. The commercial purpose is limited to construction of 

economic parks and implementation of large development projects as determined by the 

Government.463 It is quite reasonable to consider economic parks as well as key economic 

development projects to be of the public interest justified for demanding eminent domain, 

because Vietnam, like other transition economies, necessarily focuses on an economic 

development. However, the existing land law gives the central government unlimited 

authority to define what can be regarded to be “large development projects”. In fact, the 

Government has extended the group of economic purposes applicable to compulsory land 

acquisition, including construction of highly qualified hotels and shopping malls, residential 

renewal, and city expansion.464 The commercial nature of these purposes arguably outweighs 

their public nature significantly. This extension allegedly fuels the grievances about land 

acquisition and compensation in contemporary Vietnam. A number of the land complaints 

relate to land acquisition for commercial purposes such as construction of commercially 

residential areas.465 

The purpose for land takings should be limited to the public interest, whose public nature 

is prevalent over the commercial nature even in case of land acquisition for economic 

development. The law should not authorize the Government exclusively to define “the large 

development projects” without providing any limit. One measure to limit this power of the 

Government is to employ the judicial or constitutional review to justify a purpose for land 

acquisition demanded for specific large commercial projects. As suggested by FAO, an 

inclusive list of purposes permissible to land acquisition is better than an exclusive one due to 

its clarification.466 However, it is worthy to note that an open-ended clause such as “other 

obvious public goals” should be included in the inclusive list to make the list flexible, 

                                                 
463 The Vietnamese Land Act of 2003, art. 40:1.  

464 Decree No. 84/2007/ND-CP promulgated by the Government on May 25, 2007 on amendments to 
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particularly when an emergent public purpose may be required.467 Besides its flexibility, 

another advantage of such an additional clause is to give legal bases to the judiciary as well 

as the Government to guide their assessing the legality or the justification of a purpose that 

has not yet been defined in the list.468 Hence, it is crucial to narrow the purpose for land 

acquisition and to provide binding criteria for the public nature of a new purpose eligible for 

land takings.  

Vietnam and China are further accelerating economic development to complete their 

transition to an industrial economy. In this context, land is used increasingly commercially. 

There is a high demand for land, and land acquisition is expected to a large degree. The State 

has been trying to attract investors by providing them the land at low cost in the beginning, 

but later these investors will potentially become subject to discretionary land acquisition 

unless the relevant law is improved. The insecurity of farmland tenure, which is largely 

attributed to discretionary land acquisitions due to the legal flaws and power abuses, could 

undermine the future economic growth in the two countries. It is time to amend the law to 

make the existing investors and potential ones confidently continue and initiate their 

investments in land improvement. This is also true in the case of the existing individual 

farmers, many of whom tend to be commercial agricultural producers. Therefore, the public 

interest for land acquisition should be defined well and strictly limited in the law. To do this, 

as previously suggested, due to the difficulty in defining the public interest, it would be better 

to consider the suggestion made by FAO relating the provision of an open-ended list of the 

public interests. In addition, a participatory approach to get the public, especially those 

potentially affected by land acquisitions, involved in determining what constitutes a public 

good for land acquisitions. This means that the people must have a stronger say in land use 

planning that enables a land acquisition.        

6.7.3.3 Compensation  

The Chinese Constitution and Vietnamese Land Act require compensation for land 

acquisition. In case of agricultural land acquisition, compensation is a package, consisting of 

compensation for the loss of the land and fixtures to the land,469 resettlement, and 

subsidies.470 It is necessary to provide such compensation packages, including subsidies, 

where the compensation for agricultural land is normally low compared to the market value. 

It could also be a likely solution to the dilemma of low agricultural land prices under the 
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existing legal system in China and Vietnam.  

However, there are some outstanding differences between the two systems concerning the 

compensation. First is the principle of just compensation. The Chinese LAL expressly 

requires that a compensation package should be necessarily sufficient for displaced farmers to 

resettle their livelihoods after the acquisition. Meanwhile, the Vietnamese law does not 

explicitly state so, but it requires the resettlement place should be at least as good as the 

previous place. However, this requirement is applicable only to those whose residential land 

is acquired compulsorily, and this is seldom the case for farmers as they normally lose only 

agricultural land in rural Vietnam. It is essential to enforce the just compensation principle in 

practice rather than to realize it only on paper; however, the law should provide for this 

guiding principle expressly, laying a sound legal foundation for it to be realized and 

mandatory in practice. 

Second is the component of subsidies. Displaced farmers in China can receive subsidies 

for both resettlement and social security. Social security could be very relevant to the cases 

where displaced farmers have lost their land rights and cannot find an alternative source of 

income. The social security subsidy, at least, keeps their subsistence livelihoods and at the 

same time prevents them from spending all of the monetary compensation on non-productive 

facilities such as domestic luxurious facilities and ending with nothing. This solution could be 

relevant for Vietnam’s lawmakers to take into consideration when amending the existing land 

law. 

Third is the method of land valuation. Both China and Vietnam sanction compensation 

only for the original use of the land prior to the acquisition, i.e. agricultural use, and they use 

average annual production yield to calculate land use value. However, Vietnam applies an 

income approach while China remains the calculation method based on annual land 

productivity with multipliers.471  

Despite the difference in the land valuation approaches, both of the methods are 

problematic in providing just compensation. The income approach currently used in Vietnam 

ignores the non-productivity factors such as availability of land, locality, inflation, supply and 

demand. Meanwhile, these non-productivity factors severely affect the market value of the 

land. It is logical for China’s and Vietnam’s lawmakers to consider only the productivity of 

the land when the land is acquired compulsorily in the public interest because displaced 

farmers have been granted the land-use rights for free to use the land for agriculture only. 

However, the law implicitly requires that the livelihoods of displaced farmers after the 

acquisition should not be lower than before it. This principle implies that displaced farmers 
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should be compensated enough for an affordable alternative plot to restore their livelihoods. 

In this regard, the land compensation calculated by the income approach can hardly enable 

them to afford this alternate land through a land market, where the non-productivity factors 

play important roles in constituting the market price. 

In addition, there is a lack of provisions protecting the legitimate rights of third parties in 

land acquisition. As both countries promote land sales and rental markets to accommodate 

commercial farming, there certainly exist tenant farmers. Vietnam considers a lease in this 

case to be of civil nature and to be regulated by a civil law. However, Vietnamese civil law 

lacks the effective mechanisms to protect the interest of the tenants in this case.472 Although 

tenant farmers do not hold the ownership of land-use rights, land acquisition actually affects 

them directly and negatively. Therefore, the land expropriation law should exclusively 

govern all issues related to land expropriation, particularly in order to protect the legitimate 

rights of all affected farmers.  

It is clear in the case of Vietnam that the State will compensate affected farmers directly. 

By contrast, the subject of the payment of land compensation is vague in the case of China. 

The LAL 1998 requires the compensation of fixtures to the acquired land directly be paid to 

displaced farmers while land compensation and resettlement subsidies be paid to the 

collective in question. At the same time, Article 132 of the Chinese 2007 Property Law 

requires corresponding land compensation be paid to displaced farmers. However, it does not 

specify how much of the land compensation is distributed to displaced farmers. Some local 

regulations (such as Beijing’s) regulate that 80 percent of the land compensation goes to 

displaced farmers and the remaining part to the collective. As the collective is the owner of 

the acquired land, it is obviously reasonable to have such a division. However, it is better to 

state explicitly in the central law how much land compensation and resettlement subsidies 

affected farmers are entitled to in order to prevent abuse of power by the collective’s leaders 

as to harm the legitimate interest of the farmers and reduce their tenure security. 

One of the imperfections analysed above is the focus of the land acquisition law. The 

Vietnamese and Chinese laws primarily pay attention to the acquisition of the land, instead of 

the security of the livelihoods of affected farmers. The compensation and resettlement of 

affected landholders are undermined. This could be the main problem in the land acquisition 

law, which partially explains the reason of the high resistance of affected farmers to land 

acquisition. 

The core merit of compulsory land acquisition is to serve the public interest. Because of 

the public interest, the private interest of displaced farmers is affected negatively, but this 

                                                 
472 See section 3.8.1.  



Comparative analyses 183

 

 

does not mean that the private interest is ignored or exclusively undermined. Moreover, a 

land acquisition normally leads to a number of landholders being affected, even a community 

of people. This poses the question of who will be beneficiary of the land acquisition in the 

public interest. The target group of the beneficiary must be primarily the displaced 

landholders if it is a community or a large group of people. 

In addition, low compensation for past agricultural land acquisition due to the urgent need 

of improving the vastly underdeveloped economy might have been tolerated. However, 

socio-economic conditions have improved dramatically compared to those at the beginning of 

the economic reform in Vietnam and, especially, in China. It is time for the two governments 

to balance the economic and social development, taking the just compensation principle into 

due consideration. The governments can no longer be tolerant of accommodating economic 

growth at the expense of farmers. Therefore, land acquisition laws should switch their focus 

to the protection of farmers’ livelihoods, providing fair compensation and due process, which 

I will elaborate on in Chapter 7.  

6.7.3.4 Procedures 

China and Vietnam’s related legislations similarly mandate a due process in land 

expropriation. Accordingly, a land acquisition goes through at least the following courses of 

action: notice of intention, drafting of a compensation and resettlement plan, approval of the 

land acquisition and its compensation and resettlement plan, and site clearance. 

However, the 2003 Land Act of Vietnam provides more specific procedures than China’s 

1998 LAL in terms of timing. Although as Acts of Parliament both of the Laws formulate 

only the general procedures for land acquisition, the Vietnamese Law expressly sets the 

timing of each procedure while the Chinese Law delegates this to local governments. 

Decentralization is necessary to effect local innovative policies, especially since China is a 

comparably large, populated, and culturally diversified country. However, given their impact 

on land tenure security, land taking-related provisions must be set forth in a highly stable and 

representative-reflecting legislation. Under China’s existing legislature system, at least the 

fundamental matters of land acquisition such as the time limits of procedures should be 

sanctioned in an Act of Parliament to prevent possibilities of discretionary local restrictions 

on the procedural rights of displaced farmers.473  

Displaced farmers’ procedural rights are significantly limited in law and in practice in both 

Vietnam and China. This can be shown in three instances. First, the right to notice is 

                                                 
473 Li Ping and Roy L. Prosterman, 'From Collective to Household Tenure: China and Elsewhere' in 

Roy L. Prosterman, Robert Mitchell and Tim Hanstad (eds), One Billion Rising: Law, Land and the 
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mandatory but the Vietnamese law allows the notification of land acquisition to be posted at 

the local community, instead of being sent to affected farmers personally. China’s law 

requires affected people to be notified of the land acquisition, but it does not specify what 

matters must be notified. In practice, in the case of China, a notification usually conveys the 

state demand asking displaced farmers to be ready for the land taking and its proposed 

timing.474 More importantly, the enforcement of the provision on notification is largely 

restricted. A seventeen-province survey conducted by RDI in 2008 found that 43.5 percent of 

the displaced farmers surveyed were not notified of the land taking as required by law.475  

Second, the right to participation in the decision-making process of land acquisition is 

extremely formal. China’s 1998 LAL mandates a hearing only on the plan of compensation 

and resettlement that has been finalized and approved. Such a provision reflects the 

lawmakers’ attitude that they pay little consideration to the role of displaced people in the 

decision-making process. In contrast to the Chinese law, the Vietnamese law gives displaced 

people opportunities to voice their concerns on land compensation and resettlement during 

the drafting of the plan. Nonetheless, because the Vietnamese Land Act does not sanction a 

public hearing for displaced farmers to voice their concerns, its delegated legislation passed 

by the Government expressly allows the acquiring authority to use a non-dialogue measure to 

seek for and address these concerns. Actually, the people concerned submit their comments 

to the acquiring agency within a specified period of time. Before submitting the proposed 

plan together with the summary of the comments for an approval by a competent authority, 

the acquiring agency reviews the comments and adjusts the draft plan if it believes to be 

necessary. Such an instrument could hardly protect the affected farmers’ right to participation 

effectively due to its inconvenience and formality. This could partially explain why a large 

number of displaced people were reportedly dissatisfied with land acquisition process and 

compensation in Vietnam. 

Third, the existing laws of Vietnam and China protect the right to appeal a land acquisition 

insufficiently. The most striking imperfection is the weak legal status of the right. Both China 

and Vietnam’s laws undermine this right, requiring that the decision on a land taking that has 

been effective cannot be waived/surrendered by an undecided legal proceeding challenging 

its legality. In theory, land takings are supposed to be in the public interest and consequently 

cannot be ignored by a private objection. However, in practice, land takings are not always 
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done in the public interest, particularly where there remains a vague definition of the public 

interest together with an unjustified public purpose and unjust land compensation. To balance 

public and private interest and protect the lawful rights of private landholders substantively, 

the right to challenge the legitimacy and even justification of a given land taking should 

outweigh the attempt to acquire the demanded land quickly. Such a mandate will help to 

force the acquiring authority to observe the law strictly and to seek for the cooperation from 

displaced farmers actively. In addition, it can put pressure on the judiciary, which is 

apparently a state agency, to resolve the challenge actively and in a timely way. 

Fourth, the Chinese LAL allows the people affected to register their claims on 

compensation at the land administrative department of the local government within the time 

limit specified in the announcement.476 However, unlike the Chinese law, the Vietnamese law 

does not offer such an opportunity for the affected farmers. Such an opportunity is very 

important to affected people as they themselves can claim for all losses that they may suffer. 

This is also a useful measure for the acquiring body to have extra information on the number 

of potential claimants. In this regard, it, however, should be emphasized that the registration 

of claims does not exclude those who are affected by the acquisition but have not made the 

claims in time. The acquirer will take the registration of claims as reference to make a 

comprehensive list of potential claimants, which is also based on other relevant information 

available to them. The law of Vietnam should take into account provisions that allow affected 

farmers and concerned people who have the right to register their claims for land 

compensation and resettlement.  

In addition to its weak legal position, the right to appeal in the case of land acquisition is 

not announced to displaced farmers officially and comprehensibly. The expropriation law of 

Vietnam does not require land acquirers to inform the people affected of this right expressly 

in the notice of land acquisition. Given that common people, especially farmers, have little 

legal education, the provision of legal information about their right to appeal should be 

expressed in the announcement and the administrative decision related to land acquisition, 

which will be sent to them individually. Additionally, legal aid must be provided freely to 

displaced farmers if requested.    

6.8 Alternatives for small farmers to access wealth 

6.8.1 Off-farm employment 

Non-farm employment is an alternative way to boost the economic growth and poverty 

reduction in China and Vietnam. Since their economic reform, both countries have given high 
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priorities to industrialization and urbanization to spur their economic performance. Their 

rapid industrialization and urbanization have been supported by institutional innovations such 

as land tenure reform and trade liberalization, which are significantly conducive to the boom 

of private enterprises and to an increase in off-farm employment. The share of agricultural 

labour in employment has decreased in the two transition economies. Farmers accounted for 

38 and 48 percent of the workforce in China and Vietnam, respectively, in 2011.477 

Additionally, non-farm incomes have increasingly been an important portion of rural 

household welfare. They make up roughly 42.5 percent in the average total income of a rural 

person while agricultural earning accounts for 36 percent in rural China in 2011.478 This trend 

is similar to the case of rural Vietnamese people and the share of off-farm earnings in the 

household incomes is 33.4 percent in 2010.479 

Off-farm activities are diverse in form and in locations in the two transitional economies. 

Self-employment and wage-employment can be found in urban and rural areas. However, 

China has long developed its rural non-farm economy compared to Vietnam. In fact, 

industrialization in rural China started in the late 1980s while Vietnam has recently focused 

on rural industrialization. Due to its earlier industrialization, rural China has experienced a 

dramatic increase in township and village enterprises, which provide a large number of off-

farm job opportunities for rural people. The increased non-farm sector in rural China is a 

strong evidence of the significance of rural non-farm economy to improve farmers’ in 

particular and rural people’s incomes. 

However, both China and Vietnam face challenges to the further development of non-farm 

employment. First, the household registration system remains a barrier for migrant workers to 

access basic services such as healthcare and schooling in their places of destination. This is 

especially acute in the case of China’s rural-urban migrants, as social security is normally 

provided to only urban residents. More importantly, migrant workers account for a large 

portion in the off-farm labour force, but many of them work in the informal sector, which is 

commonly unstable and low-paid compared to the formal sector. Therefore, job security is a 

serious concern for migrant workers, in particular temporary or seasonal ones, in both 

countries. Third, agriculture still dominates the rural economy and the non-farm rural 

economy needs to be further developed to absorb the surplus agricultural labour, especially in 
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the case of Vietnam, where 48 percent of the labour force is engaged in farming. 

6.8.2 Cooperation 

In an attempt to address land productivity and rural poverty, China and Vietnam have come 

up with some pilot models such as the land shareholding in China and the large-scale paddy 

field in Vietnam. The Chinese model has emerged to empower farmers’ rights to farmland 

against compulsory land acquisition by the state and at the same time to overcome land 

fragmentation and uneconomical land holdings. In the model, farmers consolidate their small 

plots into a large track of land and each then holds land rights in the form of shares and 

receives dividends from the shares. Similarly, the model of large-scale paddy fields piloted 

recently in Vietnam is aimed at improving the profitability of small farmers’ cultivation 

through contract farming. By contract farming on a large-scale level, farmers can benefit 

from economies of scale as well as overcome their limited accessibility to market, 

information and technology, which plays a decisive role in the success of commercial 

farming. The preliminary success of the model provides strong evidence for the potential of 

contract farming in empowerment of small farmers’ bargaining power in negotiation with 

agribusinesses and engagement in the development process. 

However, the two models have limits in empowering small farmers in the process of rapid 

economic development. In the case of China, local governments seem to intervene too much 

in management of the land shareholding system and consequently restrict the autonomy of 

farmers in enjoying their land rights. Farmers hold the shares but they are mostly not allowed 

to transfer the shares and have little decisive role in the distribution of the wealth gained by 

the system. By contrast, the Vietnamese government fails to govern the contract farming 

system effectively because it sets up insufficient legal framework to protect farmers’ interest 

in the system. The State encourages and support land consolidation to facilitate the contract 

farming, but as analysed in section 4.9.2, it does little to solve the basic problems of contract 

farming, namely the legal certainty of the contract and the bargaining power of small farmers.  

Despite their limits, the two models give two important messages to policy-makers in two 

countries. First, cooperation is crucially important to small farmers to overcome their limits 

in transition economies. Small farmers should not be excluded from economic growth and 

opportunities, but they need support to empower them to be strongly and actively involved in 

the development process. Second, the State should be such a primary supporter even in a 

market economy. However, the State should not intervene directly in farmers’ decisions 

about their cultivation organization and land use as in the case of China’s land shareholding 

system. The state instead should provide favourable policies, legal environment, and 

sufficient information to assist farmers to be successfully involved in the transitional process. 
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To succeed in the above-mentioned measures, the two governments should take into 

consideration the following suggestions. In China, it should be the farmers rather than the 

leaders of the collectives who have choice of participating in the land shareholding system, 

and the shareholders would better have a decisive voice in the management and distribution 

of the wealth of the system. In addition, their shares should be transferable. By so doing, the 

autonomy of farmers in enjoying their land rights could be enlarged, helping improve their 

land tenure security. Similarly, the legal certainty of a farming contract is necessary to the 

success of the system in Vietnam; therefore, there should be more regulations governing and 

enforcing the contract. At the same time, the government needs to promulgate requirements 

that agribusiness should enter into a farming contract with farmers if it wishes to gain quota 

for exportation. 

6.9 Conclusion 

The security of farmers’ land rights has been improved significantly in China and Vietnam in 

recent years. One of the measures contributing to this improvement is the improvement in the 

land law and the related laws. This indicates that the Chinese and Vietnamese land tenures 

have changed to adapt to the changing socio-economic and political conditions. Changing the 

land law and the attitude of the State to property rights theories is necessary to continue to 

accommodate the economic growth and the people’s livelihoods in general and farmers’ 

living in particular. 

The security of farmers’ land tenure has been improved in both Vietnam and China. The 

improvement is attributed to different institutional changes. First, land policies are 

transformed into laws. This is crucially important to land tenure security. After being 

legalized, land tenure policy is supposed to be published, making the land tenure more 

accessible to the public and more stable. This facilitates land right holders’ knowledge of 

what they are entitled to do and not to do with their land, thereby affecting their confidence in 

their land rights. Second, the law has been changed gradually, and it has widened the breadth 

and length of farmers’ land tenure significantly. The law increasingly recognizes farmers’ 

land-use rights as property rights, and the duration of the rights is extended considerably. 

Moreover, the assurance of the land tenure has been improved relatively, particularly the 

provisions on land acquisition and land dispute resolutions. All of the improvements reflect 

the strong will of the two States to strengthen farmers’ rights to land continually in the 

changing socio-economic conditions. 

However, there remain some imperfections in the legislation. The most striking one is the 

attitude of the State to land acquisition. The purpose of land expropriation is still problematic 

in two countries; China does not define the public interest specifically while Vietnam 

includes a broad commercial purpose to be justified for land acquisition with an undefined 
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limit in the power of the Government defining new purposes. The compensation package is 

still far from its goal to recover or improve the livelihoods of displaced farmers after the 

acquisition. The law lacks effective measures to empower affected farmers to voice their 

concerns and have a say in the decision-making process. There are legislative restrictions to 

the breadth and duration of farmers’ land tenure such as the right to mortgage and inheritance 

in China and the limited landholding ceilings and the questionable procedures of renewability 

of land rights in Vietnam.  

Besides the legislative impediments, law enforcement is a great concern in Vietnam and 

especially China. For instance, although China’s law requires land contracts and certificates 

to be issued to farmers individually since the adoption of the RLCL of 2003, after 

approximately 6 years there are only 63.4 percent of the farmers in a seventeen-province 

survey holding a land certificate, a contract copy, or both. The case is better in Vietnam, but 

still 15 percent of all farmland is unregistered. Furthermore, the violations of local 

governments to the land laws and farmers’ land rights have fuelled land complaints in both 

China and Vietnam. Meanwhile, the judiciary is relatively weak in protecting the property 

rights of farmers. This stems from not only the insufficient judicial independence and 

building capacity but also the lack of effective legal provision protecting farmers’ legitimate 

rights to land as analysed in the previous paragraph. 

All the above-mentioned improvements and limitations certainly affect the level of 

farmers’ land tenure security. They will consequently influence the growth of agriculture, the 

livelihoods of farmers, and the future of overall economic development as land tenure 

security is conventionally held to be a precondition for economic growth. Vietnam and 

China’s governments are in the progress of restructuring the national economies and 

perfecting the existing institutions to accommodate a market-based economy. In this process, 

strengthening farmers’ land rights should necessarily be given high priority. It is time for 

both the States to make a further agrarian reform facilitating farmers’ access to wealth. As 

such, among other things, the security of farmers’ land rights must be enlarged to give larger 

material incentives for farmers to have long-term investment in the land and to use the land 

more efficiently and sustainably. To do this, it is desirable that the legislative constraints and 

the limited law enforcement be fixed as soon as possible.  

All the three elements of land tenure security should be improved to bring more security of 

land tenure to farmers. Here I will summarize my generic suggestions, which I have analysed 

previously, to address the shortcomings, and in the next chapter, I will elaborate on these 

recommendations again. First, the breadth of land tenure in the two countries should include 

key rights to land such as the right to management, the right to the fruit of the investment, and 

the transferable rights. Second, the length of the land rights should be considerably longer 
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compared to the existing time provided in law; ideally, in perpetuity, or at least de facto 

perpetual rights with a clear and convenient procedure for renewability. Third, protective 

measures such as land registration and land dispute resolution should be more accessible and 

effective both in law and in practice. Fourth and more importantly, the scope of the purpose 

for land acquisition should be limited to only the public interest with a clear definition in law. 

In addition, the land value for compensation in land acquisition should be based on its market 

value, and the procedural safeguards for farmers’ lawful interests must be highly 

participatory with the focus on affected farmers’ empowerment in the decision-making 

process.  



 

Chapter 7 
Conclusions and recommendations 

 
 
 

7.1 Introduction 

This chapter reviews the findings of the study of the legislative changes in farmers’ land 

tenure security and challenges thereto in Vietnam and China. It also contains my conclusion 

about the legislative development of the security of farmers’ land-use rights. The conclusion 

is primarily based on the findings of the strengths of the land laws in relation to the tenure 

security, which are part of the research question. Furthermore, I will briefly present the 

weaknesses of the existing laws in addressing the tenure security under the changing socio-

economic circumstances, which is the remaining research question of my study. Finally, the 

chapter summarizes the suggestions for reform in both countries. In doing so, the chapter 

gives the answers to the following five research questions posed in the introductory chapter: 

1. How does land tenure security play an important role in agricultural growth and 

poverty reduction in transition economies?  

2. What criteria can we use as a basis in assessment of the security of a given land 

tenure?   

3. How has agricultural land tenure security evolved in Vietnam and China and what are 

the implications of their evolution to the development of land tenure security in other 

transitional economies? 

4. What are the strengths and weaknesses of the existing legislation concerning tenure 

security in Vietnam and China? 

5. What lessons should the two countries share to improve the security of farmers’ land 

tenure? 

7.2 Land tenure security: one necessary condition for agricultural 

growth and poverty reduction in transition economies 

As analysed in Chapter 2, land tenure security is necessary for agricultural growth in 

developing countries which are under transition to industrial economies. First, the agricultural 

sector meets increasing challenges such as scarcity of arable land, fragmented and 

uneconomic landholdings, land degradation, low profitability, labour shortage, and climate 
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change. Addressing these problems requires larger investment in land improvement to boost 

agricultural output. However, there is a significant reduction in public investment in land 

improvement as the governmental financing decidedly focuses on industrialization and 

urbanization. Concurrently, off-farm employment opportunities and higher returns on 

investment in the industry and service sector shrink private interest in agricultural investment. 

As a result, land tenure arrangements should provide greater security to strengthen farmers’ 

motivation in land-related investment. 

Second, the agricultural sector observes a transformation from subsistence into 

commercial farming. This is not only a real tendency but also a development strategy in 

accomplishing the transition from agrarian to industrial economies. Commercial farming 

needs land and capital to produce surplus for the market, but farmers usually face constraints 

in these inputs, especially constraints in capital. The theoretical and empirical literature show 

that land tenure security is a pre-condition for functioning land and credit markets, 

particularly where commercial pressure on land and commercial farming are prevalent as 

experienced in many transition economies.480 Therefore, enhancement of farmers’ land right 

security could be the first solution to address the limited land and capital endowments. 

In addition to its potential to agricultural growth, tenure security can help to reduce rural 

poverty in transition economies. The 1950s and 1970s land reforms imposed restrictions such 

as limited transferability and landholding ceilings to keep equal distribution of land and 

prevent land concentration. These restrictions are justified in the context of an agrarian 

economy, where farming is almost the only income-generating activity available to rural 

people. As set out previously in the first paragraph of this section, however, the socio-

economic context has been changing fundamentally since the land reform; there are 

alternative income sources open to farmers. Instead of being bound to the land, ineffective 

farmers should be allowed to transfer their land rights, seeking off-farm employment. 

Effective farmers should have opportunities to acquire land and take advantage of economies 

of scale in agriculture. Additionally, in transition economies where labour markets are 

generally unstable and social security systems are limited, land rentals are likely solutions to 

accommodate an effective transformation of ineffective farmers to non-agrarian workers. At 

the same time, the poor have a chance to access the land through land rentals, which could be 

more affordable than land purchase.481 As such, it is necessary for the governments to 

reconsider the abolition of the restrictions to enlarge the security of farmers’ land rights and 

to develop land markets, especially land rental markets, to facilitate both ineffective and 

                                                 
480 Section 2.3.1. 

481 Klaus Deininger, Land policies for growth and rural poverty reduction (World Bank 2003). 



Conclusions and recommendations 193

 

 

effective farmers to access wealth smoothly and effectively.  

In spite of the benefits of tenure security, it is acknowledged that land tenure security does 

not always bring better livelihoods to all farmers in transition economies equally. As 

discussed in section 2.4.1, and in light of the fact that the markets such as labour, credit, and 

land needed to realize the potential of larger tenure security are believed to be not yet 

developed, poor or small farmers with more secure land rights may be more vulnerable to 

distress land sales. This threat should rather be regarded as a warning to the governments that 

they should pay due attention to mature these markets together with enlarging tenure security 

and that social welfare should be provided to vulnerable groups to balance the economic 

growth and equity. To do this, besides an improvement in land tenure security, poor and 

vulnerable farmers should be provided opportunities to diversify their income sources 

through different ways such as access to non-farm jobs, renting out their land or using their 

land as shares. Moreover, in the case of those farmers that cannot acquire such opportunities, 

cooperation with other farmers would be an alternative to empower them to effectively raise 

their voice in the decision-making process. Therefore, empowerment and provision of 

alternative income sources should be taken into account if a government intends to assist 

small and poor farmers to access wealth effectively and enjoy a share in the economic 

growth.  

7.3 Land tenure security: a revisit of its concept and measurements 

7.3.1 The concept 

Land tenure security is one’s perception towards the certainty of his rights to land. It can 

generally be categorized into de jure and de facto security. The categorization of tenure 

security implies that not only legal provisions and also law enforcement are important to 

tenure security. Hence, lawmakers who wish to use legal instruments to improve tenure 

security should pay attention to the practicality and enforceability of the legislation so as to 

warrant the enforcement thereof.  

Given a growing tendency to uphold the rule of law in the developing world, approaching 

de jure tenure security is a vital step to address insecurity of land tenure. As observed in 

China and Vietnam, legislative development is a pre-condition to enhance farmers’ tenure 

security. Bearing in mind that the law is supposed to be accessible publicly, farmers can 

access this formal and reliable source to know what they are allowed to do with their land 

rights and what responsibilities they are supposed to have. In this regard, the experience of 

the two countries also confirms that legal education is crucially important to assist 

landholders to gain such an understanding. In addition, as law enforcement realizes the merit 

of the legislative development, it is necessary to reinforce it and strictly sanction violations of 
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land rights. Among other ways to reach these goals, the law should empower farmers or 

landholders so that they can protect their land rights effectively. In other words, lawmakers 

should take into account the removal of all substantive and procedural provisions potentially 

giving rise to abuse of power, endangering the security of land rights.  

Besides a well-defined and accessible land tenure, land tenure security necessarily 

includes the transferability of land rights to make it complete, particularly in transition 

economies. The experience and the evolution of farmers’ land rights in China and Vietnam 

evidence this necessity. As non-farm employment opportunities are relatively available and 

farming is increasingly commercialized, practical farmland transfers from ineffective to 

effective growers are needed. Additionally, the transferability empowers farmers to maximize 

the economic potential of their land rights regardless of keeping the land for their own use or 

letting it be used by others. Tenure security, therefore, would not be fully accredited without 

the inclusion of the transferability in emerging economies. 

7.3.2 Measurements 

Although it is generally held that land tenure security as one’s perception is hard to be 

measured precisely, operational measurements have been set up to assess the security of a 

given land tenure. As proposed by Place et al., tenure security can be weighed according to 

three criteria, namely the breadth, duration and assurance of land rights.482 The breadth refers 

to how many rights a land right holder is supposed to enjoy and how freely he can enjoy the 

rights; duration means how long he can hold the rights legally or customarily; and assurance 

relates to the certainty of the breadth and duration of land rights. The three measurements are 

actually derived from the definition of land tenure security suggested by Place et al.; 

therefore, they are the elements or components of tenure security, which encompass the 

examination of land tenure security.  

Assessing a given land tenure, it is also worth noting that land tenure security can be 

attained without necessarily including all of the possible rights and the longest rights. 

Farmers’ land rights are considered secure enough once they consist of key rights. These key 

rights could be the right to possess the land, to use, to enjoy the fruit of using it, to bequeath 

it, and to transfer it temporarily or permanently (which includes the right to mortgage). Land 

rights do not necessarily need to be held in perpetuity to be regarded as secure. Instead, the 

duration of the rights should be sufficiently long for farmers to enjoy the fruit of their 

investment effectively. In respect of the assurance, it is important to keep in mind that well-

defined measures provided to protect land rights can actually enhance the security of farmers’ 

land rights once they are suitably enforced within reasonable time and cost limits.        

                                                 
482 See Chapter 3. 
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As described in section 3.4, the three measurements are the elements of land tenure 

security, and accordingly the assessment needs to be based on additional external factors 

affecting landholders’ view on their land right security. These factors include the 

unambiguity, accessibility and stability of land tenure. How clearly a land tenure is defined 

will affect landholders’ understanding of their land rights and duties, thereby effecting their 

confidence in the certainty of their land tenure. Well-defined land rights and duties are also 

important to minimize the opportunities for abuse of power and corruption, which 

consequently helps to enlarge tenure security. Equally important, well-defined land tenure 

must be formally accessible by landholders; otherwise, little awareness of their land tenure or 

doubt of the reliability thereof can limit their confidence in the certainty of their land rights. 

The stability of land tenure influences tenure security. It is suggested that land tenure security 

should be considered as a continuum. As analysed in section 3.4, this implies two things: 

first, land tenure should be stable over a long time; second, a change in land tenure is 

acceptable but must effect an improvement in land tenure security. As such, the measurement 

of the security of a given land tenure is not only directed by its three components but these 

components should be assessed in terms of the clearness, transparency, and a continuum of 

land tenure. 

7.4 The evolution of farmers’ land tenure security in Vietnam and China 

Over the last decades, farmers’ tenure security has been improved significantly in both 

countries. The first improvement is attributed to the growing role of the law in defining land 

tenure. The states regulate farmers’ land rights by law rather than solely by policy. Land-use 

rights were recognized not only in the Constitution but, more importantly, in an Act of 

Parliament as well, which specifies the land rights of farmers and the application thereof in 

practice. Vietnam adopted its first land law exclusively regulating the allocation and the use 

of land, including farmland, in 1987 right after the 1986 economic reform. Since then, any 

land policies amending the definition of farmers’ land rights are expressed in the law. 

Recently, China has also increasingly focused on sanctioning farmers’ land-use rights by 

laws. It enacted the RLCL in 2003 to govern the rights exclusively and specifically when 

industrialization and urbanization have been being accelerated. Because public accessibility 

to the state’s policy statements as well as transparency in state management have been 

believed to be problematic in two countries, converting policy statements into laws will be 

definitely conducive to the awareness of farmers of their land rights and duties, which will 

then effect their de jure tenure security. 

The second and very significant development is related to an enhancement in the three 

elements of tenure security. The breadth of land rights has been extended from initially 

limited use rights, merely cultivating the land and enjoying its fruit, to transferable property 
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rights. Even though the transferability and exclusivity of land-use rights are still constrained 

to some extent, especially in the case of China, the two governments increasingly 

acknowledge the prominence of the transferability of farmers’ land rights to agricultural 

growth and poverty reduction. In addition, farmers can hold their use rights considerably 

longer. The duration of the use rights is significantly extended from a few years at the 

beginning to 15 years in both countries, and then to 30 years in China and 20 years for lands 

used for annual crops and 50 years for lands for perennial crops in Vietnam. More 

importantly, the law allows renewability of such definite land-use rights, thereby providing 

farmers the possibility of lengthening their land rights to an extent, and as many expect, that 

could lead the land-use rights to be held in perpetuity. As the use right is moving towards a 

real property right, it is expected to be better enforced, which will consequently enhance its 

security. 

In addition, the two governments pay more attention to developing measures such as land 

registration, land dispute resolution and land expropriation to safeguard land-use rights under 

the high commercial pressure on land. Land registration is recognized formally and enforced 

effectively, especially in Vietnam. The right to be heard is reinforced and land disputes are 

settled judicially rather than administratively. The most striking improvement in assurance is 

that the two states progressively protect farmers’ land rights from land expropriation by 

limiting or at least tending to limit the scope of land expropriation and striving to provide for 

a due process and fair compensation. These improvements indicate that the farmers’ land 

rights are moving towards being more secure over time.  

The development of farmers’ land tenure security as mentioned above also shows a change 

in the governments’ attitude about property regimes pertaining to farmland. As analysed in 

Chapter 1, both China and Vietnam have had political debates about the contradiction 

between privatization of farmland and their political ideology, i.e. socialism, about the public 

ownership of land. Even though they both eventually retain the public ownership as 

fundamental to their political regimes, they shift their focus onto strengthening farmers’ land 

rights instead. As demonstrated by the theoretical literature in property rights, property 

regimes evolve from the least secure to the most. The underlying message of such 

development is that tenure security should be the ultimate objective of land tenure 

arrangement notwithstanding its form as private or public ownership. China and Vietnam, as 

emerging economies, are going in the right direction as to enlarging the security of farmers’ 

land rights.   
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7.5 The weaknesses of the existing legislation concerning land tenure 

security in China and Vietnam            

7.5.1 Breadth 

The breadth of farmers’ land-use rights remains limited though the limitation is different in 

two countries. The right to mortgage the land-use right is not allowed in China. Recently, 

China has piloted mortgage of farmers’ land rights in some rural areas. This signals the 

existence of a real demand for using land rights as collateral, but the state is still hesitant to 

formalize such a practice due to the fear that this will give rise to landlessness in rural 

China.483 The restriction is likely unjustified when the transfer of the rights is allowable. If a 

farmer is in need of capital, he can meet his demand by either selling or mortgaging the land. 

In this regard, the transfer can capitalize the farmer with the mortgage, and the mortgage can 

potentially lead to a land transfer in case of distress land sales. Moreover, it is commonly held 

that farmers in developing countries have capital constraints while China attempts to induce 

farmers’ long-term investment in land improvement. In the emergent capital-intensive 

farming, the lack of the right to mortgage significantly limits the breadth of farmers’ land 

rights and consequently reduces the degree of land tenure security or the economic benefit of 

the land rights considerably. 

In contrast, Vietnam permits land-use rights to be mortgaged. This right is however 

limited, which could affect the security of farmers’ land rights. First, the right can be used as 

collateral to finance nothing other than farm production. Given the fact that farmers may need 

money to pay for their children’s education, which promises a good professional preparation 

for their future, the restricted use of the loan obviously constraints the optimal benefits of the 

secure land rights to some extent. Secondly, the law does set a limit to the amount of money 

farmers can borrow; it must be in principle equivalent to no more than the value of 

agricultural land fixed by a respective local government, which is significantly low compared 

to the market value. As a consequence, the loan is actually insufficient for substantive and 

long-term investment.  

7.5.2 Duration 

Although both China and Vietnam have extended the duration of farmers’ land rights, such 

extension is still limited in the context of changing socio-economic conditions. Agriculture 

faces challenges, requiring land-related investment to be capitally intensive and in the long 

run to boost the profitability of farming and accomplish the development of commercial 

                                                 
483 In its policy document made on 12 November 2013, the CCP decided to overrule such a restriction. I 

will discuss this matter in the recommendation section below.  
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farming. The existing law, however, sets a limit to the length of farmers’ land rights. As said 

above, this length is 30 years in China and 20 years for arable land and 50 years for perennial 

cropland in Vietnam. Such a time limit harms land tenure security in three instances. First, 

farmers could be hesitant to invest in the land longer than the time limit, especially when the 

rights are about to expire while the commercial life of a tree is supposed to be 30 years on 

average. This limits the profitability of land investment to merely one cycle of tree life. 

Second, there is a possibility that farmers will end their land rights with nothing if the 

renewal of their rights is denied as stated in the Vietnamese land law. Third, the existing law 

provides a considerably vague definition of the renewability and the procedure thereof. 

Chinese and Vietnamese lawmakers have already acknowledged the limit of the length of 

farmers’ land rights to their tenure security. They both have recently considered an extension 

to the rights. Vietnam’s government proposes an extension of 50 years applicable to both 

annual and perennial cropland. However, in its proposed revision of the land law and in the 

revised Land Act of 2013, the government did not address all of the vagueness of the 

provisions on the renewability and the procedural problem, which I have discussed 

previously in section 4.7.3.2 and section 6.6.2. With regard to the vague provision on the 

subject to the renewal, the government has already taken my suggestion to define those 

farmers subjected to the right to renew the land rights. As said in section 4.7.3.2, the existing 

law allows “directly cultivating farmers” to renew their land upon expiry, but it does not 

specify who can be considered “directly cultivating farmers”. The revised law fills in the gap, 

stating that “directly cultivating farmers” refers to those acquiring the agricultural land rights 

via State’s land grant, land lease or land transfer and having a stable income generated from 

the use of such land.484 The definition seems sufficient to prove a farmer eligible for the 

renewal, but in the context of Vietnam, where registration of incomes is not compulsory and 

paying salary in cash is not unpopular, the enforcement of such a provision could be difficult 

in practice. More important, the most remarkable problem related to the procedure of 

renewal, which I have analysed in section 4.7.3.2, remains unchanged in the new law. 

China’s leaders promise to prolong the land rights to even longer than 70 years, which is 

expected to mean that farmers can hold their land rights in perpetuity.485 This promise has 

already been reflected in the Property Law of 2007. However, the understanding of the 

provision in the Property Law on renewability is questionable. Although the Property Law 

allows renewals of farmers’ land rights,486 its wording does not provide a clear understanding 

                                                 
484 Art. 1:30. 

485 Cheng Li. 'Hu Jintao’s Land Reform: Ambition, Ambiguity, and Anxiety' (2009) 27 China 

Leadership Monitor 1, 11. 

486 Property Law, art.126:2. 
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of such a renewal, nor does it give any procedures.487 The Property Law simply restates the 

CCP’s land policy promising the possibility of continuance of the use of the land-use rights 

upon expiration. By doing so, it seems to leave open an interpretation by further relevant 

legislation. Given the experience of Vietnam, however, the 2003 Land Act did have a similar 

provision, but when the expiry came, the vagueness of the provision caused troubles to 

farmers as well as to the State. Therefore, to make such an advanced policy effective, it 

would be better if the new land policy is converted into statute law, stating explicitly that 

farmers’ land rights are indeterminate. Otherwise, even if the land rights of Chinese farmers 

are supposed to be extended longer but there remains a time limit, the renewability as well as 

its procedures should be defined clearly in the law to prevent any misinterpretation.  

7.5.3 Assurance  

China and Vietnam face challenges of applying measures to protect farmers’ land rights. The 

first challenge comes from the imperfections in the law, especially in the case of China. In 

respect of land registration, as China started to use laws to sanction farmers’ land rights later 

than Vietnam, and accordingly the law on land registration is considerably more 

underdeveloped. The Chinese law provides time-consuming and complicated procedures. In 

addition, although the law on land registration is to a great extent developed in Vietnam with 

simple procedures and low cost, access to cadastral information is problematic. Similarly, 

public access to real property information is extremely limited in China. Regarding land 

dispute resolutions, Vietnam still prefers applying an administrative mechanism, which could 

limit the freedom of landholders in exercising their fundamental right to be heard by the 

judiciary.  

Furthermore, the most striking impediment is attributed to the law on land expropriation. 

This is especially severe in the case of China, where the grounds for compulsory land 

acquisition are merely provided to be in the public interest. The law leaves a vacuum 

regarding the meaning of such public interest, thereby giving the acquiring agency wide 

discretion to interpret the provision. In contrast, Vietnam’s law defines the grounds relatively 

clearly. However, the scope of the public interest remains covering land acquisition for 

commercial interest. Besides, land valuation is questionable even in Vietnam, where the law 

sanctions that land compensation should be in line with the market price. This is due to the 

limited development of the institutions supporting land value appraisal such as land markets 

and land appraisers’ organizations. Regarding the distribution of land compensation, while 

the Vietnamese law entitles the affected farmers to the full compensation paid directly by the 

                                                 
487 Gebhard M. Rehm and Hinrich Julius. 'The New Chinese Property Rights Law: An Evaluation from 

a Continental Perspective' (2009) 22(2) Columbia Journal of Asian Law 177, 217. 
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acquiring agency, China vaguely defines the distribution between the affected farmers and 

their collective. Although China’s practice stems from its different land tenure arrangement, 

such ambiguity does definitely largely hamper the security of the farmers’ land rights. The 

participation of the affected farmers in the land expropriation process is another problem in 

both countries. The law gives few opportunities for farmers to voice their concerns and 

protect their lawful interests effectively in the process. This could be attributed partially to 

the orthodox attitude of the state towards farmers’ land-use rights, considering the rights as 

simply the use right instead of a proprietary right, and partially to the limited democracy.         

The second issue relates to the enforcement of the land law. The implementation of land 

registration law is largely restricted in China. In fact, there has been 56.8 percent of Chinese 

farmers’ land rights registered488 while 85 percent of farmland has been registered in 

Vietnam.489  Limited observation of the procedural process in land expropriation is also 

reported in both countries. As tenure security is affected by not only the law on paper but the 

enforcement of the law as well, the constraint in law enforcement certainly reduces the 

security of farmers’ land rights. The limitation in law enforcement is not a surprise in 

transitional economies, where well-established institutions have not yet been put in place and 

the rule of law is limited. In this regard, however, it is good news that both countries are 

aiming for and in the process of improving the institutions and the rule of law in practice. 

7.6 Alternatives for small farmers to access wealth in Vietnam and China 

Both countries have been striving to provide off-farm employment as an alternative income 

sources to farmers and to increase the profitability of farming. They both have achieved some 

progress in doing so. However, these attempts do face challenges from institutional 

imperfections. The imperfections include the underdevelopment of the rural non-farm 

economy and of the social security system to ensure a stable income source, as well as the 

barriers of the household registration system, especially in the case of China, to accomplish 

the transformation of farmers to workers. Both countries could consider the application of the 

free movement of labour, which is practiced in the European countries. In addition, the 

Chinese land shareholding model raises concerns about democracy and wealth distribution 

while the large-scale field model in Vietnam meets difficulties in attracting private 

                                                 
488 Landesa. 'Summary of 2011 17-Province Survey’s Findings – Secure Land Rights: The Single 

Greatest Challenge Facing China’s Sustainable Development and Continued Stability' (2012) Landesa 

<http://www.landesa.org/wp-content/uploads/Landesa_China_Survey_Report_2011.pdf> accessed 18 July 

2012. 

489 Vietnam’s Ministry of Natural Resources and Environment, Report on the Implementation of the 

2003 Land Act and Directions to Revise the Land Act (6 September, 193/BC – BTNMT, 2012). 
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agribusinesses and in empowering small farmers in the cooperation process. These 

institutions therefore should be addressed together with land tenure reform to deal with rural 

poverty and land use efficiency comprehensively and effectively.    

7.7 Recommendations 

7.7.1 Vietnam and China 

As Vietnam and China share some general challenges to strengthening farmers’ land rights, it 

is suggested that their land tenure reform should take the following recommendations into 

consideration. 

1. Cadastral information should be accessible by anyone on request provided that a 

reasonable fee is paid. One of the benefits of land tenure security is to enable land 

rights enter the land market effectively, helping farmers to recover their investment in 

land even though they no longer use the land by themselves. The development of the 

land market, therefore, is crucial to materialize such a benefit. Access to cadastral 

information is necessary to such development. In the land market, potential 

transferees need reliable information pertaining to the land prior to entering the 

market, and access to cadastral information builds their preliminary trust to enter the 

land market confidently. Additionally, land rights are property rights; therefore, they 

are supposed to be strictly respected by the others. Consequently, accessibility of 

cadastral information is the first necessary step in the process of enforcing land rights. 

As such, the right of access to cadastral information should be granted to everyone 

rather than limited to only the owners of the rights and those having interests 

concerned to the land as stated in the current land law of Vietnam.  

 It is also important to note that the procedure for the access to cadastral information 

needs to be simple, clear and convenient. As analysed previously in Chapter 3, 

procedural provisions are as important as substantive provisions, and land tenure 

security depends on not only the breadth but the assurance of the land rights as well. 

The procedures should not be barriers for exercising normative rights. The application 

of internet technology to public access is a priority, especially in the case of Vietnam, 

which is in the process of digitalizing the cadastral system nationwide.  

2. Land expropriation and compensation are serious concerns in both countries. They are 

also core matters in examining the level of tenure security in a given land tenure since 

they relate to the extent of the protection that the state provides landholders against 

the claims of the outsiders over their land. Both governments are in the process of 

transforming to industrial economies and need land for development. Compulsory 

land acquisition is evitable in such a process. However, as analysed in Chapter 6, 
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there remain shortcomings in the land expropriation and compensation law affecting 

the security of farmers’ land rights negatively. If two governments intend to boost 

farmers’ land-related investment through enhancement in tenure security, as well as 

protect farmers’ livelihoods, they should uphold the principle of due process and fair 

compensation more strictly.  

 To deal with the problem of land valuation and unfair compensation, there are some 

major matters that are necessary to be taken into account. First, prior to the land 

expropriation, the acquiring agency should try to acquire the land through market-

based negotiations. The failure of the negotiation is the condition to effect a land 

expropriation, in which the land valuation is decided by the court based on the 

professional advice on land valuation provided by a land appraiser hired by the farmer 

and the acquiring agency. In addition, the procedure of land expropriation should be 

arranged in a way that can empower the affected farmers to voice their concerns 

effectively. This means that a direct dialogue should be compulsory, and the process 

should be transparent and democratic. The acquiring agency should be responsible for 

providing legal aids and education for using the monetary compensation wisely.  

3. Law enforcement should be improved to help realize the merits of the well-defined 

land tenure law. Besides strict sanctions for the violation of the land law, it would be 

beneficial for the law’s implementation if the states can revoke unnecessary or 

unrealistic provisions, especially those giving rise to the abuse of power to harm the 

security of farmers’ land rights. 

4. The markets needed to realize the potential of the enlarged land tenure security should 

be developed together with legislative improvements. It is significantly important to 

develop a land rental market to accomplish both ineffective and effective farmers to 

access wealth in the transition from subsistence to commercial farming. Additionally, 

small and vulnerable farmers who wish to leave farming should be assisted to access 

wealth through alternative income sources such as off-farm employment and those 

who wish to remain in farming should be assisted to do farming profitably, for 

example by cooperation.   

7.7.2 Vietnam 

In addition to the above-mentioned suggestions, Vietnamese lawmakers should consider the 

following matters when dealing with the reform of the land law to enhance the security of 

farmers’ land rights.   
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1. The right to mortgage should not be limited to the fixed valuation of the land and to 

the use of the loan for only land-related investment.490 These should rather be decided 

by an agreement between the farmer and the credit provider. Moreover, after the 

security is registered and inscribed in the farmer’s land-use right certificate, the 

farmer should have the right to keep his land certificate for his convenience in doing 

other land-related actions as analysed in Chapter 4. In such a case, the credit provider 

should be entitled to be issued a document certifying the security instead of holding 

the land-use right certificate during the mortgage. 

2. In an attempt to promote commercial farming, the ceiling of landholding should be 

outlawed in the case of land acquired via land transfers. As discussed in Chapter 4, 

the limit in the amount of land transferred, that is 9 hectares in the case of annual 

cropland, restricts opportunities for effective farmers to expand their production. This, 

therefore, limits the potential of the security of their land rights. At the same time, this 

narrows the potential transferees, and adversely affects the potential benefit of the 

land tenure security of the transferors. The newly revised Land Act extends such a 

limit to ten times as much as the land ceiling in order to facilitate the scaled farming 

and boost the agricultural land productivity.491 However, it would be necessary to 

maintain the quota of landholding acquired through land grant. As land grant is free of 

charge, it should be provided within a limited amount to only the poor as a social 

welfare. This will help to prevent the abuse of power by local officials in allocating 

land for their own interest. 

3. Ideally, farmers’ land rights should be held in perpetuity to both facilitate long-term 

land investment and save time and cost to renewals. Otherwise, the duration of the 

rights should be extended to at least 70 years to encourage land investment at least for 

two life cycles of tree growing. In addition, the procedures of renewability should be 

defined clearly in the law to prevent the discretionary interpretation of officials and 

prevent abuse of power. Renewability is actually a measure to maintain farmers’ 

enjoyment of the benefits of their land rights and enhance the security of farmers’ 

land rights in a leasehold system. In assessing the Polish public land leases, Dale-

Johnson and Brzeski find that the problem of a leasehold system to the security of 

land rights could be mitigated if the procedures of renewals of the lease are well 

                                                 
490 The government has taken this advice and abolished the limit in using the loan in the newly revised 

Land Act of 2013.  

491 The newly revised Land Act of 2013, art. 130. 
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defined in law.492 Hence, the benefits of renewal to tenure security will hardly be 

realized if the procedure for renewals is absent, complicated, or costly. It is 

recommended that farmers should simply register their renewals with a competent 

authority to inform the government that they continue to use the land. The register is 

just for the sake of tax collection. At the same time, the possibility of payment for 

land use fee should be specified explicitly in the law. Furthermore, the provision of 

taking back the land upon the expiry without paying compensation should be 

reconsidered. Instead, the taken land should be proportionally compensated to ease 

the displaced farmers from the fear of losing the land with nothing left, thereby 

enlarging their confidence in long-term investment.    

4. Land dispute settlement should be flexible, as in the case of China. There should be 

several options for farmers to solve land disputes. At present, the 2003 Land Act 

offers four measures to settle land disputes, namely mutual consultation, mediation, 

administrative settlement, and judicial settlement. It does not recognize arbitration as 

a mechanism to settle a land dispute while many mechanisms to solve land disputes 

will facilitate farmers to choose which mechanism serves their most interest and 

convenience, thereby contributing to reinforce the certainty of their land rights. As 

such, it would be useful to consider recognizing arbitration as an official measure to 

resolve land disputes in Vietnam. These options, however, should not be required as a 

prerequisite for judicial settlement, which is required in the existing 2003 Land Act. 

In addition to more options for land dispute settlement, should land disputes remain 

settled by an administrative agency, there should be procedures provided by the law to 

ensure the mechanism is functioning and effective.    

5. Land expropriation should be first stated in the Constitution. This is very crucial to 

tenure security, laying a solid base for the judgment of the constitutionality of a given 

land acquisition in practice. The grounds for land expropriation should also be limited 

to the public interest. In the newly revised Land Act, the list of the grounds has been 

narrowed to some extent, but there remains land expropriation for commercial 

purpose such as land expropriation for construction of market places. It would be 

better to list the meaning of public interest in a statute instead of in delegated 

legislation authorized to the Government. Additionally, the extension of this list is 

authorized by only the NA, the highest legislature, instead of by the Government, the 

executive branch. By doing so, the possibility of interpreting the public interest as 

grounds for land expropriation will be limited but it does not prevent the NA from 

                                                 
492 S. C. Bourassa and Yu-Hung Hong (eds), Leasing public land: policy debates and international 

experiences (Lincoln Institute of Land Policy 2003) 34. 
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adding grounds that may emerge in the future to the list. 

 Even the newly revised Law addresses the problems mentioned above. The most 

striking matter relating to definition of the public interest remains untouched; there is 

an unlimited power of the central state and local governments to determine what 

should be considered as the public interest. It is acknowledged that defining the public 

interest as required for enabling a land taking is not always an easy task. However, 

this does not mean that there should not be any limit to such a power. In the context of 

difficulties in proposing such a well-qualified definition, it would be desirable to 

consider alternatives that could render a similar effect. One of these alternatives 

should be the recognition of the participatory right of the public or those potentially 

affected by the proposal of land use planning that will authorize a land taking in the 

future. This right, if accepted, will empower the public in raising its concern in the 

unjustified land takings, as the current practice in the Netherlands does. The voice of 

the people affected by a new land use plan that could lead to a land expropriation 

must be taken into account by the authority. 

6. The law should provide protective measures for anyone who may be affected by land 

expropriation, particularly those farmers who are involved in the lease of farmland. 

Since the law allows land rent to accommodate the mobility of ineffective farmers to 

seek for off-farm jobs and the mobility of land from ineffective to effective farmers, 

land lessees exist. Land acquisition may obviously affect the lessees’ interest and 

livelihoods when the land they rent is acquired; therefore, they also need protection 

for their investment in the land. Such protection is critical to small farmers, who may 

find it difficult to rent in alternative plots and lack capital to re-invest in land. It is, 

therefore, suggested that after the notice of land expropriation has been announced, 

there should be a chance for anyone concerned, including the lessees, to lodge a claim 

to the acquiring agency within a given time, as in China. 

7. The rural non-farm economy should be developed together with the legislative 

improvement in land tenure security. Land tenure security would be less creditable to 

farmers if other markets, especially the labour market, are underdeveloped. 

Development of the rural non-farm economy is to provide off-farm jobs, so those 

farmers who do not work off-farm can have alternative income and sustainably 

transform the subsistence farming to commercial farming without in expense of 

vulnerable farmers. It is also important to develop the social security system to 

smooth the rural-urban migration, making enhanced tenure security meaningful to 

farmers.   
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7.7.3 China 

As China’s State Council is discussing a revision to the existing land law,493 it is suggested 

that the following issues be taken into consideration.  

1. The law regulating farmers’ land-use rights should be developed further, especially 

the procedures for exercising and protecting the rights should be comprehensive and 

unified nationwide, or at least the fundamental ones such as the steps and timing of 

the procedures. These procedures should be simple, clearly defined, and low-cost but 

effective.  

2. Transferability should be enlarged to include the right to mortgage in order to 

facilitate commercial farming and smoothen the transformation of ineffective farmers 

to workers. Although according to Xinhua, the official press agency of the People’s 

Republic of China, the CCP decided on 12 November 2013 to lift the restriction upon 

the mortgage of farmers’ agricultural land rights,494 such an abolishment must be 

translated into a statute law rather than expressed solely in CCP’s policy document. In 

addition, it is also noteworthy to take the imperfections of the regulations pertaining 

to the right to mortgage farmland as experienced in Vietnam into consideration if the 

Chinese lawmakers design the law on this matter. In particular, the amount and 

purpose of the mortgaged loans would be determined by a civil agreement between 

the mortgagor and credit provider. 

3. In the event that the promise of the Chinese leaders for a perpetual land right is true, 

like the abolishment of the restriction on mortgage mentioned above, such a policy 

statement should be converted into laws explicitly instead of a policy document. As a 

policy document is not officially regarded as a statutory law, its enforcement is 

considerably up to the willingness of the governmental officials. This could lead to 

abuse of power for personal interests and endangers the security of farmers’ land 

rights. Alternatively, the duration of the land right should be extended to at least 70 

years with renewability to protect farmers’ land rights better and to encourage farmers 

to invest in land for a longer term. In addition, renewability should be defined plainly 

in the law to give a clear understanding and limit misinterpretation. Together with the 

well-defined provision on renewal, the lawmakers should pay close attention to 

                                                 
493 As reported by Xinhua News Agency, the drafting of the revision to the LAL started in April 2011, 

but the due time for its completion was unknown. For details, see http://news.xinhuanet.com/english/china 

/2011-12/31/c_131337693.htm (accessed 27 January 2012).  

494 The Xinhua News Agency. 'Xinhua insight: Rural reform, step by step' The Xinhua News Agency 

(2013) <http://english.people.com.cn/90785/8458446.html> accessed 16 January 2014. 
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provide sufficient and comprehensive procedures to avoid the difficulties as 

experienced by Vietnam.  

4. As experienced successfully in Vietnam, the law regulating land registration should 

be unified nationally or at least the fundamental steps and total time for land 

registration to prevent local governments from adding unnecessary administrative 

barriers to the process. The procedural rules for land registration would be clear and 

simple enough to accommodate farmers’ registration of their land rights with low 

cost. To do this, it would be good if the law provides the application of the one-stop 

shop mechanism to assist farmers to initiate their own land registration individually as 

in the Vietnamese law.  

5. It is important to define the public interest clearly in the law rather than merely to 

state it as the ground of land expropriation and land withdrawals in the law. To do 

this, the Chinese lawmakers can apply several mechanisms. Like the Vietnamese 

legislators, they can enumerate the grounds instead of giving a definition. However, it 

is important to note that the list should not include an open clause authorizing the 

Government or any executive agency to add an emerging ground voluntarily because 

this could give opportunities for discretionary interpretation and abuse of power, 

leading to unjustified land expropriation. In addition, like the suggestion for the case 

of Vietnam analysed previously, it would be better to involve the people or the public 

in determination of what constitutes a public purpose required for a land acquisition, 

in light of the difficulty in defining public interest. 

6. The land law should state unambiguously that land compensation in land 

expropriation should be paid separately to the affected farmers and the respective 

collective. As the collective is prohibited to readjust the land distribution among its 

members in the case of land expropriation, land compensation must go into the pocket 

of the farmers directly so that they can afford alternative land or employment. The 

collective as the owner of the expropriated land is justly entitled to part of the land 

compensation, but this portion should be large enough to contribute to some 

improvement of the public services or facilities. This compensation must be 

determined separately. Moreover, the emergent practice of payment of the land 

compensation in the form of social security should be embodied to the law so that it 

will be applicable nationwide and beneficial to all displaced farmers.  

7. It is also necessary to abolish the household-registration-based welfare system and 

reinforce the social security system to smoothen the rural-urban migration. This is a 

measure to materialize the benefits of farmers’ securer land rights and make tenure 
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security creditable to farmers.495 Social security is vital to migrant workers. They 

come to live in cities and their income no longer depends on farmland. Therefore, 

they need alternative security other than the land for their changing life.     

7.8 Conclusion 

The comparative study of the laws regulating farmers’ land rights in China and Vietnam 

demonstrates the evolution of land tenure security in transitional economies. Both countries 

have been strengthening farmers’ land rights by formalizing land policies into laws as well as 

perfecting land laws. The development of their de jure land tenure security shows that tenure 

security should be considered the ultimate goal of a property institution regardless of the 

categories of land ownership regimes, and that land tenure arrangements should be adjusted 

to the emerging socio-economic conditions. Importantly, the finding on the evolution of the 

Chinese farmers’ tenure security restates firmly that Vietnam has been moving in a right 

direction in enlarging the security of farmers’ land rights to boost investment incentive.  

The experience of China and Vietnam could be a useful reference for other transitional 

economies to take into consideration in addressing land use efficiency and equality. 

Enhancement of land tenure security would be a better alternative to wasting money and 

effort to merely change the name of the property regime from public to private ownership 

without considering the contextual factors. In doing so, the three components of land tenure 

security should be treated as equally important and they ought to be defined clearly and 

comprehensively in a form that is accessible to the public at low cost and via a reliable and 

enforceable source such as statute law. Moreover, as abuse of power is a concern in transition 

economies, an effective way to address these concerns would be repealing any provisions that 

are apparently unnecessary or impractical but open opportunities for discretionary 

interpretation.  

The Vietnamese land law provides greater security to farmers’ land rights compared to the 

Chinese. However, the two countries, especially China, still need to improve the land tenure 

laws further to provide larger inducement for farmers to have long-term investment in land 

improvement. To enhance farmers’ land tenure security in Vietnam, lawmakers should pay 

attention to the following problems. First, the duration of the rights needs to be extended to at 

least to 70 years, especially in relation to tree land, so as to enable farmers to get sufficient 

return to their investment and encourage them to have long-term investment. It is also 

important to sanction the simple, clear and affordable procedure for the renewal to 

                                                 
495 This recommendation has been taken recently. According to the CCP’s policy document released on 

12 November 2013, China finally decides to remove this barrier to integrate the urban and rural areas 

profoundly, mitigating the large urban-rural income gap. 
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materialize the right to renewal, helping to enlarge effectively the certainty of farmers’ land 

rights. Second, it is necessary to improve assurance of land rights to limit land expropriation 

to only being in the public interest by narrowing the list of the causes for compulsory 

acquisition. In the case of land expropriation, among other things, a just compensation 

principle needs to be upheld. Given the fact that the land market in Vietnam is not yet mature, 

valuation for land compensation is better done professionally and can be challenged before a 

court. Compulsory land acquisition should be exhausted by negotiations between the affected 

farmers and the acquiring body prior to the actual compulsory acquisition. The focus of land 

acquisition should switch from quickly acquiring land to protecting the legal interest of the 

farmers affected. Third, cadastral information should be accessible to everyone to facilitate 

the development of the land market, which is crucial to materialize the benefit of enlarging 

tenure security for farmers. 

In the process of reforming the land law, it would be worthwhile for China to take into 

account the following major issues. First, the breadth of land tenure should include the right 

to mortgage to help the improved tenure security of farmers be creditable. Second, the land 

policy of perpetual rights to farmland granted to farmers is a significant breakthrough in 

enhancement of land tenure security; however, such a policy is better expressed in statutory 

law explicitly to ensure its enforcement. In the event that the State retains the provision that 

farmers’ land rights are renewable, such a provision on the renewability needs to be specified, 

including a clear definition on the subject of the right to renew, the length of the renewal, and 

the procedure. Third, development of the land registration system is important to make the 

enhanced land tenure security creditable to farmers. In this regard, the law on land 

registration should be improved to make land registration simple and convenient with low 

cost, and importantly, the right to access to cadastral information is granted to everyone to 

help the land market more transparent and better-functioning. Fourth, the law on land 

expropriation should be improved, defining the grounds of land expropriation, limiting them 

to the public interest and providing fair compensation to farmers. Additionally, land 

compensation would be better paid directly to farmers affected by the land expropriation 

instead of to the collective.  

In addition to improvement in the land laws, both countries should consider 

simultaneously developing supporting institutions to realize the worthiness of the increased 

tenure security. Among other things, institutions such as the non-farm economy and 

cooperation are paramount to help farmers maximize the benefits of the enhanced security of 

their land rights. The states play an important role in establishing a legal environment and 

favourable policies to facilitate the development of the labour market and to protect small and 

vulnerable farmers to confidently participate in the economic development.  
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As my research focuses mainly on the legal aspect of the farmers’ land rights, it does not 

deal with the supporting institutions extensively and comprehensively. Therefore, in-depth 

research into these institutions in China and Vietnam, with a focus on their weaknesses and 

possible solutions, is highly recommended. 

  



 

Summary 
 

 
 

This PhD study aims to evaluate farmers’ land tenure security under Vietnamese and Chinese 

laws. Both countries have conducted land reforms in order to improve land productivity and 

equality in access to land. Given their political ideology, Vietnam and China established a 

public ownership regime over land including farm land when they started their socialist 

states. Since then, the two countries have long debated the appropriateness of the public land 

ownership. Such a debate has been revisited in recent years. Since their economic reforms 

took place in 1986 and 1978, the socio-economic conditions of the nations have been 

changed dramatically. Vietnam and China have become middle-income countries, and they 

are greatly accelerating a transition into an industrial economy in the coming years. The 

changes bring opportunities as well as challenges to the agricultural sector. Among the 

challenges are limits in land productivity and land-related investment. In an attempt to deal 

with these limits, the States demand the Governments to reconsider land tenures and revise 

land laws to improve farmers’ investment incentives. Despite the debate, due to several 

reasons including the political ideology, the two countries finally retain the regime.  

However, the Vietnamese and Chinese governments are approaching the security of 

farmers’ land rights instead to increase land investment. Is this approach appropriate to spur 

land-related investment in the changing socio-economic context in Vietnam? To contribute 

academic findings to such a question, I conducted a comparative law research on the security 

of farmers’ rights to agricultural land in Vietnam and China. The main target of the research 

is to find out and evaluate the strengths and weaknesses of the farmers’ land tenure security 

in both countries. To this end, the research aims to answer the following five questions:  

1. What is the role of land tenure security in agricultural growth and poverty reduction in 

transition economies? 

2. What measurements can be used to assess the security of a given land tenure?  

3. How has agricultural land tenure security evolved in Vietnam and China? 

4. What are the strengths and weaknesses of the existing legislation concerning tenure 

security in Vietnam and China? 

5. What lessons should the two countries share to improve the security of farmers’ land 

tenure? 
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The study assessed the security of land tenure based mainly on the three measurements of 

land tenure security (breadth, duration and assurance) proposed primarily by Place et al. 

Since land tenure security is the subject-matter of the study, it is worth noting that the term 

security should not be equated with the meaning of certainty or assurance. Assurance is 

considered one element of tenure security; therefore, the land tenure security in this study 

refers to the confidence of land rights holders in the certainty of their enjoyment of the return 

to their land investment from illegal claims of others. Such confidence is affected by all of 

the three elements: the breadth, duration and assurance of land tenure. 

My PhD study started in September 2009 and was finalized in November 2013, right 

before the Vietnamese government enacted its new land law. Thus, the further development 

of the land law has not been analysed in the main body of the thesis. I however mentioned 

key changes substantively related to my recommendations where relevant. 

The dissertation consists of seven chapters. The introductory chapter presents the 

rationales for the study and the research questions as said above. Following it, the next two 

chapters reflect my research into the theoretical framework relevant to agricultural land 

tenure security. Particularly, Chapter 2 discusses the significance of tenure security to 

facilitate agricultural growth and poverty reduction in transition economies or developing 

countries which are under transition to industrial economies. First, the agricultural sector 

meets increasing challenges such as scarcity of arable land, fragmented and uneconomic 

landholdings, land degradation, low profitability, labour shortage, and climate change. 

Addressing these problems requires larger investment in land improvement to boost 

agricultural output. However, there is a significant reduction in public investment in land 

improvement as the governmental financing decidedly focuses on industrialization and 

urbanization. Concurrently, off-farm employment opportunities and higher returns on 

investment in the industry and service sector shrink private interest in agricultural investment. 

As a result, land tenure arrangements should provide greater security to strengthen farmers’ 

motivation in land-related investment. 

Second, the agricultural sector observes a transformation from subsistence into 

commercial farming. This is not only a real tendency but also a development strategy in 

accomplishing the transition from agrarian to industrial economies. Commercial farming 

needs land and capital to produce surplus for the market, but farmers usually face constraints 

in these inputs, especially constraints in capital. The theoretical and empirical literature show 

that land tenure security is a pre-condition for functioning land and credit markets, 

particularly where commercial pressure on land and commercial farming are prevalent as 

experienced in many transition economies. Therefore, enhancement of farmers’ land right 

security could be the first solution to address the limited land and capital endowments. 
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In addition to its potential to agricultural growth, tenure security can help to reduce rural 

poverty in transition economies. The 1950s and 1970s land reforms imposed restrictions such 

as limited transferability and landholding ceilings to keep equal distribution of land and 

prevent land concentration. These restrictions are justified in the context of an agrarian 

economy, where farming is almost the only income-generating activity available to rural 

people. As set out in the previous paragraphs, however, the socio-economic context has been 

changing fundamentally since the land reform; there are alternative income sources open to 

farmers. Instead of being bound to the land, ineffective farmers should be allowed to transfer 

their land rights, seeking off-farm employment. Effective farmers should have opportunities 

to acquire land and take advantage of economies of scale in agriculture. Additionally, in 

transition economies, where labour markets are generally unstable and social security systems 

are limited, land rentals are likely solutions to accommodate an effective transformation of 

ineffective farmers to non-agrarian workers. At the same time, the poor have a chance to 

access the land through land rentals, which could be more affordable than land purchase. As 

such, it is necessary for the governments to reconsider the abolition of the restrictions to 

enlarge the security of farmers’ land rights and to develop land markets, especially land rental 

markets, to facilitate both ineffective and effective farmers to access wealth smoothly and 

effectively.  

In spite of the benefits of tenure security, it is acknowledged that land tenure security does 

not always bring better livelihoods to all farmers in transition economies equally. The 

markets such as labour, credit, and land needed to realize the potential of larger tenure 

security are believed to be not yet developed, poor or small farmers with more secure land 

rights may be more vulnerable to distress land sales. This threat should rather be regarded as 

a warning to the governments that they should pay due attention to mature these markets 

together with enlarging tenure security and that social welfare should be provided to 

vulnerable groups to balance the economic growth and equity. To do this, besides an 

improvement in land tenure security, poor and vulnerable farmers should be provided 

opportunities to diversify their income sources through different ways such as access to non-

farm jobs, renting out their land or using their land as shares. Moreover, in the case of those 

farmers that cannot acquire such opportunities, cooperation with other farmers would be an 

alternative to empower them to effectively raise their voice in the decision-making process. 

Therefore, empowerment and provision of alternative income sources should be taken into 

account if a government intends to assist small and poor farmers to access wealth effectively 

and enjoy a share in the economic growth. 

Chapter 3 revisits the operational definition of tenure security and explores the 

measurements served as criteria for the assessment of the security of farmers’ land-use rights 

under Vietnam and China’s legal systems, which is the focus of the study. In this chapter, I 
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rely chiefly on the operational definition of land tenure security and its elements proposed by 

Place et al. in their empirical research into land tenure security and agricultural performance 

in Africa. As proposed by Place et al. and their followers, land tenure security can be 

assessed based on three measurements (the breadth, duration and assurance). My study 

supports such a proposal by citing the works of several researchers concerned.  

However, two issues were noticed. First, tenure security would not be fully accredited 

without the inclusion of the transferability in emerging economies. The experience and the 

evolution of farmers’ land rights in China and Vietnam evidence this necessity. As non-farm 

employment opportunities are relatively available and farming is increasingly 

commercialized, practical farmland transfers from ineffective to effective growers are 

needed. Additionally, the transferability empowers farmers to maximize the economic 

potential of their land rights regardless of keeping the land for their own use or letting it be 

used by others. Second, assessing security of a given land tenure in developing countries in 

general and in transition economies in particular should have regard to additional 

measurements. As the legal systems of transition economies are imperfect, tenure security 

should be assessed based additionally on the unambiguity, transparency, and stability of land 

tenure. These characters of the land tenure system facilitate farmers to access appropriate 

formal information defining their land rights and duties at low cost. This is the first step for 

them to build their confidence in their land tenure, which effects tenure security.   

Following the theoretical chapters, Chapters 4 and 5 describe the land tenure security in 

the changing socio-economic context of Vietnam and China, respectively. These two chapters 

give an overview of the changes in the socio-economic conditions, the development of tenure 

security under such changes, and the strengths and weaknesses of the land laws pertaining to 

tenure security of farmers.  

Based on the description provided in Chapters 4 and 5, Chapter 6 compares the two 

systems using the theoretical framework analyzed in Chapters 2 and 3.The security of 

farmers’ land tenure has been improved in both Vietnam and China over years. The 

improvement is attributed to different institutional changes. First, land policies are 

transformed into laws. This is crucially important to land tenure security. After being 

legalized, land tenure policy is supposed to be published, making the land tenure more 

accessible to the public and more stable. This facilitates land right holders’ knowledge of 

what they are entitled to do and not to do with their land, thereby affecting their confidence in 

their land rights. Second, the law has been changed gradually, and it has widened the breadth 

and length of farmers’ land tenure significantly. The law increasingly recognizes farmers’ 

land-use rights as property rights, and the duration of the rights is extended considerably. 

Moreover, the assurance of the land tenure has been improved relatively, particularly the 
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provisions on land acquisition and land dispute resolutions. All of the improvements reflect 

the strong will of the two States to strengthen farmers’ rights to land continually in the 

changing socio-economic conditions. 

However, there remain imperfections in the legislation. The most striking one is the 

attitude of the State to land acquisition. The purpose of land expropriation is still problematic 

in two countries; China does not define the public interest specifically while Vietnam 

includes a broad commercial purpose to be justified for land acquisition with an undefined 

limit in the power of the Government defining new purposes. The compensation package is 

still far from its goal to recover or improve the livelihoods of displaced farmers after the 

acquisition. The law lacks effective measures to empower affected farmers to voice their 

concerns and have a say in the decision-making process. There are legislative restrictions to 

the breadth and duration of farmers’ land tenure such as the right to mortgage and inheritance 

in China and the limited landholding ceilings and the questionable procedures of renewability 

of land rights in Vietnam.  

Besides the legislative impediments, law enforcement is a great concern in Vietnam and 

especially China. For instance, although the Chinese law requires land contracts and 

certificates to be issued to farmers individually, there are only 63.4 percent of the farmers in a 

seventeen-province survey holding a land certificate, a contract copy, or both, after 

approximately 6 years since the adoption of the Rural Land Contracting Law of 2003. The 

case is better in Vietnam, but still 15 percent of all farmland is unregistered. Furthermore, the 

violations of local governments to the land laws and farmers’ land rights have fuelled land 

complaints in both China and Vietnam. Meanwhile, the judiciary is relatively weak in 

protecting the property rights of farmers. This stems from not only the insufficient judicial 

independence and building capacity but also the lack of effective legal provision protecting 

farmers’ legitimate rights to land. 

To deal with the limitations above-mentioned, all the three elements of the land tenure 

security in the two countries should be improved to bring more security of land tenure to 

farmers. Here are the main suggestions to be considered. First, the breadth of land tenure 

should include key rights to land such as the right to management, the right to the fruit of the 

investment, and the transferable rights. Second, the length of the land rights should be 

considerably longer compared to the existing time provided in law; ideally, in perpetuity, or 

at least de facto perpetual rights with a clear and convenient procedure for renewability. 

Third, protective measures such as land registration and land dispute resolution should be 

more accessible and effective both in law and in practice. Fourth and more importantly, the 

scope of the purpose for land acquisition should be limited to only the public interest with a 

clear definition in law. In addition, the land value for compensation in land acquisition should 
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be based on its market value, and the procedural safeguards for farmers’ lawful interests must 

be highly participatory with the focus on affected farmers’ empowerment in the decision-

making process. 

Chapter 7 concludes the study with a summary of the findings and detailed 

recommendations for both countries in reforming their land tenures, focusing on the three 

elements of tenure security. The Vietnamese land law provides greater security to farmers’ 

land rights compared to the Chinese. However, the two countries, especially China, still need 

to improve the land tenure laws further to provide larger inducement for farmers to have 

long-term investment in land improvement. To enhance farmers’ land tenure security in 

Vietnam, lawmakers should pay attention to the following problems. First, the duration of the 

rights needs to be extended to at least to 70 years, especially in relation to tree land, so as to 

enable farmers to get sufficient return to their investment and encourage them to have long-

term investment. It is also important to sanction the simple, clear and affordable procedure 

for the renewal to materialize the right to renewal, helping to enlarge effectively the certainty 

of farmers’ land rights. Second, it is necessary to improve assurance of land rights to limit 

land expropriation to only being in the public interest by narrowing the list of the causes for 

compulsory acquisition. In the case of land expropriation, among other things, a just 

compensation principle needs to be upheld. Given the fact that the land market in Vietnam is 

not yet mature, valuation for land compensation is better done professionally and can be 

challenged before a court. Compulsory land acquisition should be exhausted by negotiations 

between the affected farmers and the acquiring body prior to the actual compulsory 

acquisition. The focus of land acquisition should switch from quickly acquiring land to 

protecting the legal interest of the farmers affected. Third, cadastral information should be 

accessible to everyone to facilitate the development of the land market, which is crucial to 

materialize the benefit of enlarging tenure security for farmers. 

In the process of reforming the land law, it would be worthwhile for China to consider the 

following major issues. First, the breadth of land tenure should include the right to mortgage 

to help the improved tenure security of farmers be creditable. Second, the land policy of 

perpetual rights to farmland granted to farmers is a significant breakthrough in enhancement 

of land tenure security; however, such a policy is better expressed in statutory law explicitly 

to ensure its enforcement. In the event that the State retains the provision that farmers’ land 

rights are renewable, such a provision on the renewability needs to be specified, including a 

clear definition on the subject of the right to renew, the length of the renewal, and the 

procedure. Third, development of the land registration system is important to make the 

enhanced land tenure security creditable to farmers. In this regard, the law on land 

registration should be improved to make land registration simple and convenient with low 

cost, and importantly, the right to access to cadastral information is granted to everyone to 
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help the land market more transparent and better-functioning. Fourth, the law on land 

expropriation should be improved, defining the grounds of land expropriation, limiting them 

to the public interest and providing fair compensation to farmers. Additionally, land 

compensation would be better paid directly to farmers affected by the land expropriation 

instead of to the collective.  

In addition to improvement in the land laws, both countries should consider 

simultaneously developing supporting institutions to realize the worthiness of the increased 

tenure security. In this regard, the study made detailed suggestions in Chapter 6. Generally 

speaking, among other things, institutions such as the non-farm economy and cooperation are 

paramount to help farmers maximize the benefits of the enhanced security of their land rights. 

Therefore, the states should establish a legal environment and favourable policies to facilitate 

the development of labour market and to protect small and vulnerable farmers to confidently 

participate in the economic development. 

In summary, the comparative study of the laws regulating farmers’ land rights in China 

and Vietnam implies two significant things. First, it demonstrates the evolution of land tenure 

security in transition economies. Both countries have been strengthening farmers’ land rights 

by formalizing land policies into laws as well as perfecting land laws. The development of 

their de jure land tenure security shows that tenure security should be considered the ultimate 

goal of a property institution regardless of the categories of land ownership regimes, and that 

land tenure arrangements should be adjusted to the emerging socio-economic conditions. 

Importantly, the finding on the evolution of the Chinese farmers’ tenure security restates 

firmly that Vietnam has been moving in a right direction in enlarging the security of farmers’ 

land rights to boost investment incentive. Second, the experience of China and Vietnam could 

be a useful reference for other transitional economies to take into consideration in addressing 

land use efficiency and equality. Enhancement of land tenure security would be a better 

alternative to wasting money and effort to merely change the name of the property regime 

from public to private ownership without considering the contextual factors. In doing so, the 

three components of land tenure security should be treated as equally important and they 

ought to be defined clearly and comprehensively in a form that is accessible to the public at 

low cost and via a reliable and enforceable source such as statute law. Moreover, as abuse of 

power is a concern in transition economies, an effective way to address these concerns would 

be repealing any provisions that are apparently unnecessary or impractical but open 

opportunities for discretionary interpretation. 
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Dit proefschrift geeft een beoordeling van de zekerheid van landgebruik voor boeren onder 

Vietnamese en Chinese wetgeving. Beide landen hebben de regelingen voor het gebruik van 

land aangepast om de productiviteit en de gelijkheid van de toegang tot landgebruik te 

verbeteren. Bij de oprichting van de socialistische staat vestigden Vietnam en China op grond 

van hun politieke ideologie een regime van publieke grondeigendom. Daaronder valt ook de 

landbouwgrond. De vraag of dit wel het meest geëigende systeem was, bleef echter 

onderwerp van discussie. In de afgelopen jaren herleefde dit debat.  

 Na de economische hervormingen van 1986 en 1978 veranderden de sociaal-economische 

omstandigheden van beide landen dramatisch. Vietnam en China zijn landen geworden met 

een inkomen in de middengroep en de komende jaren maken zij een versnelde ontwikkeling 

door naar een industriële economie. Deze veranderingen bieden kansen voor de agrarische 

sector, maar er dienen zich ook nieuwe problemen aan die om een oplossing vragen. Eén van 

deze problemen wordt gevormd door de beperkingen in de productiviteit van het land en in 

de aan de landbouwgrond gerelateerde investeringen. In een poging om een oplossing voor 

deze grenzen te vinden hebben de parlementen hun regeringen gevraagd om invoering van de 

pacht opnieuw te overwegen en om de wet op de landeigendom te herzien, om zo een 

stimulans te geven aan de boeren om te investeren. Ondanks dit debat zijn beide landen om 

verschillende redenen, waaronder politiek-ideologische, bij het bestaande systeem gebleven.   

Vietnam en China houden zich intussen wel bezig met de zekerheid van het gebruiksrecht 

van de boeren, maar niet met het bevorderen van de investeringen in het land. Is deze aanpak 

nu de juiste om de met het land verbonden investeringen een impuls te geven, gezien de 

veranderende sociaal-economische context in Vietnam? Ter beantwoording van deze vraag is 

in deze studie een rechtsvergelijkend onderzoek gedaan naar de zekerheid van de 

gebruiksrechten op landbouwgrond in Vietnam en China. In het onderzoek staat centraal het 

opsporen van de sterke en de zwakke punten van de gebruiksrechten van de boeren in beide 

landen en de evaluatie daarvan. Met dit doel voor ogen zijn de volgende vijf 

onderzoeksvragen geformuleerd: 

1. Wat is de rol van de zekerheid van gebruiksrechten van land voor de groei van de 

landbouw en voor de vermindering van armoede in economieën in transitie? 

2. Welke maatstaven kunnen worden aangelegd om de zekerheid van gebruiksrechten 

van landbouwgrond te bepalen?  
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3. Hoe is de ontwikkeling geweest van de gebruikszekerheid van landbouwgrond in 

Vietnam en China? 

4. Wat zijn de sterke en de zwakke punten van de bestaande wetgeving betreffende de 

gebruikszekerheid van landbouwgrond in Vietnam en China? 

5. Wat zouden beide landen van elkaar kunnen leren om de gebruikszekerheid van 

landbouwgrond te verbeteren? 

Voor het vaststellen van de gebruikszekerheid van landbouwgrond gebruik ik in mijn 

studie vooral de drie meetinstrumenten (omvang, duur en vertrouwen) die met name zijn 

voorgesteld door Place et al. De gebruikszekerheid van landbouwgrond staat centraal in deze 

studie, het is daarom van belang om erop te wijzen dat de term 'zekerheid' niet moet worden 

opgevat in de zin van 'veiligheid' (‘certainty’) of 'verzekerd zijn van' (‘assurance’) Het 

'verzekerd zijn van' wordt opgevat als één element van de gebruikszekerheid. In deze studie 

ziet de gebruikszekerheid op het vertrouwen van de rechthebbenden op de zekerheid te 

kunnen genieten van de opbrengsten van hun investeringen in het land en op het gevrijwaard 

zijn van de onrechtmatige aanspraken van anderen. Zo'n vertrouwen wordt beïnvloed door 

elk van de drie elementen: omvang, duur en vertrouwen van en in het gebruiksrecht. 

Mijn promotieonderzoek begon in september 2009 en het werd afgesloten in november 

2013, vlak voordat de Vietnamese regering zijn nieuwe Wet op eigendom en gebruik van 

grond (Land Law) invoerde. De verdere ontwikkelingen onder deze nieuwe wet zijn daarom 

niet in dit proefschrift opgenomen. Wel heb ik de voornaamste verandering vermeld die nauw 

samenhangen met mijn aanbevelingen.  

 Het proefschrift omvat zeven hoofdstukken. In het inleidende hoofdstuk komen de 

uitgangspunten voor de studie aan de orde en de onderzoeksvragen die hierboven al zijn 

genoemd. De twee volgende hoofdstukken gaan over mijn onderzoek naar het theoretisch 

schema dat voor de gebruikszekerheid van landbouwgrond relevant is. Hoofdstuk 2 gaat in op 

de betekenis van gebruikszekerheid als ondersteuning van de groei van de landbouw en ter 

ondersteuning van het terugbrengen van armoede voor economieën in transitie en voor landen 

die zich naar een industriële economie ontwikkelen. De landbouwsector wordt 

geconfronteerd met toenemende tekorten aan bebouwbaar land, versnipperde en 

oneconomische verdeling van land, achteruitgang van de grondkwaliteit, lage opbrengsten, 

tekort aan arbeidskrachten en klimaatsveranderingen. Om deze problemen aan te pakken zijn 

grotere investeringen in bodemverbetering nodig om de opbrengst van het land te vergroten. 

In feite is er echter sprake van aanzienlijke vermindering van de overheidsinvesteringen in 

bodemverbetering, omdat de overheidsfinancieringen zich onbetwistbaar richten op 

industrialisatie en stadsontwikkeling. De teruglopende animo van private partijen om in de 

landbouw te investeren gaat gelijk op met de betere werkgelegenheid buiten het boerenbedrijf 
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en met de hogere opbrengsten van investeringen in industrie en dienstverlening. De 

gevolgtrekking is dan dat regelingen voor landgebruik een grotere zekerheid zouden moeten 

bieden om zo de motivatie voor de boeren om in hun land te investeren te verhogen. 

Daarnaast laat de agrarische sector een transformatie zien van het boeren voor eigen 

gebruik naar de commerciële landbouw. Dit is niet alleen maar een feitelijke ontwikkeling, 

het is ook een ontwikkelingsstrategie om de overgang van een agrarische naar een industriële 

economie te realiseren. Commerciële landbouw vereist land en kapitaal om een overschot 

voor de markt te kunnen produceren, maar boeren hebben gewoonlijk te maken met 

beperkingen van deze bronnen, in het bijzonder met de beperkte mogelijkheden om kapitaal 

aan te trekken. De theoretische en de empirische literatuur laten zien dat de 

gebruikszekerheid van landbouwgrond een voorwaarde is waaraan moet zijn voldaan, wil een 

markt voor land en krediet kunnen functioneren, in het bijzonder waar commerciële druk op 

land en de commerciële landbouw overheersend zijn, zoals in veel economieën in transitie het 

geval is. Versterking van de gebruikszekerheid van landgebruik zou daarom de eerste 

remedie kunnen zijn om de beperkte beschikbaarheid van land en kapitaal aan te pakken. 

Behalve de bijdrage die de gebruikszekerheid kan leveren aan de groei van de landbouw, 

kan zij ook helpen bij het terugdringen van de armoede op het platteland in economieën in 

transitie. De hervormingen van de jaren '50 en '70 legden beperkingen op, zoals gelimiteerde 

overdraagbaarheid van en bovengrenzen aan het landbezit met als doel een gelijke verdeling 

van het land en het voorkomen van concentratie van landbezit. Deze beperkingen zijn 

gerechtvaardigd binnen de context van een agrarische samenleving, waar het boerenbedrijf 

ongeveer de enige bron van inkomsten voor de plattelandsbevolking is. Zoals in de 

voorgaande alinea's al duidelijk werd, is de sociaal-economische context fundamenteel 

veranderd sinds de landhervorming: er zijn nu alternatieve bronnen van inkomsten 

beschikbaar voor de boeren. In plaats van aan hun land vast te zitten zouden de boeren die het 

economisch niet redden de mogelijkheid moeten hebben om hun rechten van de hand te doen 

en werk te zoeken buiten de landbouw. Succesvolle boeren zouden de mogelijkheid moeten 

hebben om land te verwerven en om de economische schaalvoordelen in de landbouw te 

benutten. In aanvulling hierop zou in economieën in transitie, waarin de arbeidsmarkt meestal 

instabiel is en de systemen van sociale zekerheid beperkt zijn, de mogelijkheid om land te 

verhuren een voor de hand liggende oplossing kunnen bieden voor de niet succesvolle boeren 

bij de overgang naar een arbeidsleven buiten de agrarische sector. Tegelijkertijd hebben de 

armen een kans om via de huur toegang tot een stuk land te krijgen, hetgeen betaalbaarder is 

dan koop. In ieder geval is het noodzakelijk dat de regeringen het afschaffen van de 

beperkingen opnieuw in overweging nemen om de gebruikszekerheid van de landbouwgrond 

te verbeteren en om markten voor land te ontwikkelen, in het bijzonder een markt voor de 

verhuur van land, om zo de niet-succesvolle en de succesvolle boeren in staat te stellen om op 
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een vlotte en effectieve manier toegang tot inkomen te verkrijgen.  

Ondanks de voordelen van de gebruikszekerheid wordt ook onderkend dat deze niet altijd 

in dezelfde mate tot betere levensomstandigheden leidt voor alle boeren in transitie- 

economieën. Omdat de markten voor arbeid, voor krediet en voor land die vereist zijn voor 

de realisering van de voordelen van de gebruikszekerheid, zich nog niet goed ontwikkeld 

hebben, kunnen arme en kleinschalige boeren met zekerder landrechten toch kwetsbaarder 

zijn voor gedwongen verkoop. Deze dreiging zou vooral als een waarschuwing voor de 

regeringen gezien moeten worden dat zij behoorlijke aandacht schenken aan de goede 

ontwikkeling van deze markten in combinatie met het uitbreiden van de gebruikszekerheid en 

dat ook sociale zekerheid aan kwetsbare groepen moet worden geboden om zo de 

economische groei en gerechtigheid in evenwicht te brengen. Naast de verbetering van de 

gebruikszekerheid van landbouwgrond zouden de arme en kwetsbare boeren de mogelijkheid 

moeten krijgen om verschillende inkomensbronnen aan te boren, zoals via de toegang tot 

niet-agrarisch werk, verhuur van hun land of door hun land in percelen te verhuren. Verder 

zou in het geval dat deze boeren er niet in slagen zulke mogelijkheden te verwerven 

samenwerking tussen boeren een alternatief kunnen bieden teneinde hen effectief in staat te 

stellen om hun stem te laten horen in het besluitvormingsproces. Wanneer een regering zich 

ten doel stelt om arme en kleinschalige boeren bij te staan bij het effectief verwerven van 

welstand en het genieten van een aandeel in de economische groei, dan moeten zij aandacht 

schenken aan de versterking van hun maatschappelijke positie en het mogelijk maken van 

alternatieve bronnen van inkomsten. 

Hoofdstuk 3 gaat opnieuw in op de operationele definitie van gebruikszekerheid en het 

gaat nader in op de meetinstrumenten die als criteria werden gebruikt om de 

gebruikszekerheid onder de Vietnamese en de Chinese wet te bepalen. In dit hoofdstuk steun 

ik hoofdzakelijk op de operationele definitie van gebruikszekerheid van landbouwgrond en 

de verschillende aspecten daarvan zoals voorgesteld door Place et al. in hun empirische 

onderzoek naar gebruikszekerheid van landbouwgrond en de effectiviteit van de landbouw in 

Afrika. In het voorstel van Place et al. en hun aanhangers kan de gebruikszekerheid van 

landbouwgrond worden bepaald op basis van drie meetinstrumenten (omvang, duur en 

vertrouwen). In mijn studie sluit ik mij bij dit voorstel aan en gebruik ik het werk van 

verschillende onderzoekers die met dit voorstel werken. 

In aanvulling hierop schenk ik aandacht aan twee bijzondere onderwerpen. Ten eerste 

wordt de gebruikszekerheid niet voldoende recht gedaan wanneer bij de opkomende 

economieën geen rekening wordt gehouden met de overdraagbaarheid van land. De 

ervaringen met en de ontwikkeling van de landrechten van de boeren in China en Vietnam 

ondersteunen deze noodzaak. Omdat de mogelijkheden om werk te vinden buiten de 
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landbouw redelijk beschikbaar zijn en omdat de landbouw in toenemende mate op 

commerciële leest geschoeid raakt, is er behoefte aan feitelijke overdrachten van land door 

niet-succesvolle boeren aan succesvolle boeren. Verder geeft de overdraagbaarheid de boeren 

ook een sterkere positie om het economische potentieel van hun landrechten te 

maximaliseren, of zij het land nu houden voor eigen gebruik of dat zij het verhuren voor 

gebruik door anderen. Ten tweede moet men bij het bepalen van de zekerheid van een 

bepaald gebruiksrecht op land in zich ontwikkelende landen in het algemeen en in 

economieën in transitie in het bijzonder rekening houden met aanvullende criteria. De 

rechtssystemen van de economieën in transitie zijn imperfect en dat brengt met zich dat bij 

het bepalen van de gebruikszekerheid van landrechten ook de eenduidigheid, de transparantie 

en de stabiliteit van het landrecht betrokken moeten worden. Deze eigenschappen van het 

systeem van landrechten stellen de boeren in staat om zich tegen lage kosten de ter zake 

doende formele informatie te verwerven over de details van rechten en verplichtingen met 

betrekking tot hun landrechten. Dit is voor hen de eerste stap om het vertrouwen te versterken 

in hun gebruiksrecht van het land, hetgeen van directe invloed op de gebruikszekerheid is.    

Na de theoretische hoofdstukken beschrijven de hoofdstukken 4 en 5 de gebruikszekerheid 

van landbouwgrond in de veranderende sociaal-economische context van Vietnam (hfdst. 4) 

en China (hfdst. 5). Deze twee hoofdstukken geven een overzicht van de veranderingen in de 

sociaal-economische omstandigheden, van de ontwikkeling van de gebruikszekerheid tijdens 

die veranderingen en van de sterke en de zwakke kanten van de wetten die de 

gebruikszekerheid van de boeren raken. 

Op basis van de beschrijvingen van de hoofdstukken 4 en 5 komt in hoofdstuk 6 de 

vergelijking van de twee systemen aan de orde met gebruikmaking van de analyse van het 

theoretisch schema in de hoofdstukken 2 en 3. De zekerheid van het gebruiksrecht van 

landbouwgrond voor boeren is in de loop der jaren in Vietnam en in China verbeterd. De 

verbetering wordt toegeschreven aan verschillende institutionele veranderingen. Allereerst is 

wat eerst op beleid berustte omgezet in wetgeving betreffende het gebruiksrecht. Dit is van 

essentieel belang voor de gebruikszekerheid van landbouwgrond. Nu het in de wet is 

vastgelegd, zal het beleid met betrekking tot het landgebruik worden gepubliceerd, waardoor 

het landgebruik voor het publiek toegankelijker en stabieler wordt. Zo krijgt de houder van 

het gebruiksrecht meer kennis over wat hij wel of niet met zijn land kan doen, hetgeen het 

vertrouwen in zijn landrechten ondersteunt. Ten tweede is de wet zo veranderd dat de 

omvang en de duur van het gebruiksrecht van de boeren gaandeweg aanzienlijk is verbeterd. 

De wet erkent in toenemende mate het gebruiksrecht van het land als eigendomsrecht en de 

duur van de rechten is aanzienlijk verlengd. Bovendien is de zekerheid met betrekking tot het 

gebruiksrecht van het land verhoudingsgewijs verbeterd, in het bijzonder waar het de 

regelingen voor het verkrijgen van land betreft en de regelingen over de beslechting van 
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geschillen. Al deze verbeteringen zijn een uiting van de sterke wil van de twee staten om de 

landrechten van de boeren voortdurend te versterken in de loop van het veranderingsproces 

van de sociaal-economische omstandigheden. 

Toch resten er nog onvolkomenheden in de wetgeving. Het meest in het oog springend is 

hier de houding van de staat tot de verwerving van land. Het doel van onteigening is in beide 

landen nog steeds problematisch; China geeft geen toegespitste definitie van het algemeen 

belang en Vietnam kent een breed geformuleerd economische doel op grond waarvan 

onteigening gerechtvaardigd is en verbindt een ongedefinieerde grens aan de macht van de 

regering om nieuwe doelen te introduceren. Ook is de regeling voor compensatie verre van 

voldoende om het doel van verbetering van de leefomstandigheden van de onteigende boeren 

na de eigendomsoverdracht te bereiken. In de wetgeving ontbreken effectieve maatregelen 

om de boeren die getroffen zijn in staat te stellen om hun zorgen een stem te geven en in het 

besluitvormingsproces mee te beslissen. Er zijn ook wettelijke beperkingen in de omvang en 

de duur van het landrecht van de boeren, zoals het recht om het land met een hypotheek te 

belasten, met betrekking tot het erfrecht (China) en met betrekking tot de limiet aan de 

oppervlakte van het land alsmede de twijfelachtige procedures voor herziening van 

landrechten (Vietnam).  

Afgezien van de belemmeringen in de wet is de handhaving van de wet een groot 

probleem in Vietnam en vooral in China. Ofschoon de Chinese wet bijvoorbeeld voorschrijft 

dat overeenkomsten en eigendomscertificaten worden verstrekt aan de individuele boer, laat 

onderzoek in zeventien provincies zien dat maar 63,4% van de boeren een certificaat van 

landgebruik heeft, of een kopie van een overeenkomst, of beide, en dat na ongeveer zes jaar 

nadat de Wet op de overeenkomsten betreffende de landbouwgrond (Rural Land Contracting 

Law) van 2003 van kracht werd. Dit is beter in Vietnam, maar nog steeds is 15% van al het 

boerenland niet geregistreerd. Verder zijn de schendingen van landrechten door het lokaal 

bestuur zowel in China als in Vietnam een rijke bron van klachten. Intussen biedt de 

rechtspraak maar een betrekkelijk zwakke bescherming van de eigendomsrechten van de 

boeren. Dit komt voort uit zowel de onvoldoende onafhankelijkheid en beperkte capaciteit 

van de rechterlijke macht, als uit het ontbreken van voldoende wettelijke voorzieningen ter 

bescherming van de landrechten van de boeren. 

Om de hierboven genoemde beperkingen op te lossen moeten alle drie de elementen van 

de gebruikszekerheid van landbouwgrond in de twee landen worden verbeterd om de boeren 

zo meer zekerheid voor het landgebruik te geven. Mijn belangrijkste voorstellen daartoe zijn 

de volgende. Ten eerste: de omvang van het gebruiksrecht van het land dient als centrale 

rechten te omvatten het recht om het land zelf te beheren, het recht op de opbrengsten van de 

gedane investeringen en het recht op overdraagbaarheid van de rechten. Ten tweede: de duur 
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van de landrechten zou aanzienlijk langer moeten zijn dan de tijd die nu in de wet wordt 

toegestaan; idealiter zou de duur voor eeuwig moeten zijn, of op zijn minst zouden het de 

facto eeuwigdurende rechten moeten zijn met een heldere en gemakkelijke procedure voor 

vernieuwing. Ten derde: beschermingsmaatregelen, zoals de registratie van het land en 

procedures voor beslechting van geschillen zouden toegankelijker en effectiever moeten zijn, 

zowel in de wet als in de praktijk. Ten vierde en belangrijkste: de reikwijdte van het doel van 

onteigening zou beperkt moeten zijn tot het algemeen belang met een heldere definitie in de 

wet. In aanvulling daarop zou de waarde van het land welke aan de compensatie ten 

grondslag ligt, moeten zijn gebaseerd op de marktwaarde van het land en de procedurele 

waarborgen voor de gerechtvaardigde belangen van de boeren moeten in hoge mate rekening 

houden met het belang van de getroffen boeren en met hun actieve deelname aan het 

besluitvormingsproces.  

In hoofdstuk 7 wordt de studie afgesloten met een samenvatting van de resultaten en met 

gedetailleerde aanbevelingen aan beide landen voor de hervorming van het gebruiksrecht op 

land, uitgaande van de drie elementen van de gebruikszekerheid van landrechten. In 

vergelijking met de Chinese biedt de Vietnamese Wet op het grondgebruik een grotere 

zekerheid voor de landrechten van de boeren. Maar beide landen, en zeker China, moeten hun 

wetten betreffende het gebruik van land verder verbeteren om een grotere stimulans te geven 

aan de boeren voor investeringen voor de lange termijn en voor grondverbetering. Om in 

Vietnam de gebruikszekerheid van het grondgebruik te verhogen is het wenselijk dat de 

wetgever aandacht schenkt aan de volgende problemen. Allereerst moet de duur van de 

rechten worden verlengd tot minstens 70 jaar, in het bijzonder voor bosbouwgebieden, om zo 

de boeren in staat te stellen om voldoende opbrengst van hun investeringen te krijgen en om 

hen tot investeringen voor de lange termijn te brengen. Het is ook van belang een 

eenvoudige, heldere en betaalbare procedure goed te keuren voor de herziening van 

contracten voor landgebruik om zo het recht op herziening van deze contracten ook te kunnen 

uitoefenen. Dit is van groot belang voor het effectief vergroten van de zekerheid ten aanzien 

van de landrechten. Verder is het noodzakelijk - teneinde het vertrouwen in de landrechten te 

vergroten - dat onteigening alleen vanwege het algemeen belang is geoorloofd, door de lijst 

met redenen tot onteigening te beperken. In geval van onteigening dient ook een 

rechtvaardige compensatie het uitgangspunt te zijn. Gegeven het feit van een nog niet goed 

functionerende markt voor land in Vietnam kan de waardering voor de compensatie het best 

door deskundigen worden gedaan, zo nodig te betwisten voor een rechtbank. De prijs bij 

gedwongen verkoop van land zou door onderhandelingen tussen de boeren die het betreft en 

de verwervende instantie bepaald moeten worden vóór de feitelijke gedwongen overdracht. 

De nadruk zou moeten worden verlegd van die op de snelle verwerving van het land naar de 

bescherming van de wettelijke belangen van de boeren. Ten slotte dient de kadastrale 
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informatie toegankelijk te zijn voor iedereen om zo bij te dragen aan de ontwikkeling van de 

markt voor land. Dit is essentieel voor het verhogen van de gebruikszekerheid van het land 

voor de boeren en de voordelen die daaraan vast zitten.  

Tijdens het proces van hervorming van de wetten voor eigendom en gebruik van land is 

het van belang dat China aandacht geeft aan de volgende belangrijke onderwerpen. Op de 

eerste plaats zou het landrecht moeten worden uitgebreid met het recht er een hypotheek op te 

vestigen als middel om op basis van de verhoogde gebruikszekerheid krediet te kunnen 

krijgen. Verder zou de belangrijke verbetering van de gebruikszekerheid die is geboekt door 

de boeren een eeuwigdurend recht op landbouwgrond toe te staan bij voorkeur in een wet 

moeten worden vastgelegd. In het bijzonder ook om de afdwingbaarheid ervan te verzekeren. 

In het geval dat de Staat de regeling voor herziening van het landrecht wil handhaven, dan 

moet  zo'n regeling nauwkeuriger zijn gespecificeerd, zij moet een heldere omschrijving 

bevatten van het subject van herziening, van de duur van de herziening en van de procedure. 

Ten derde is de ontwikkeling van het systeem van registratie van het grond van belang voor 

de mogelijkheid om krediet te krijgen op basis van het recht op grondgebruik. Met het oog 

hierop zou verbetering van de wet op de registratie van het grond inhouden dat registratie 

wordt vereenvoudigd en tegen lage kosten kan geschieden. Van belang is ook dat het recht 

om de kadastrale gegevens te raadplegen voor iedereen op staat, om zo de markt voor de 

grond transparant te maken en om zijn functioneren te verbeteren. Ten vierde dient de wet op 

onteigening te worden verbeterd, ook hier weer door onteigening alleen in het algemeen 

belang toe te staan en door een rechtvaardige compensatie aan de boeren te regelen. 

Bovendien zou de compensatie beter direct aan de getroffen boeren moeten worden uitbetaald 

in plaats van aan het collectief.  

Ter aanvulling op de verbetering van de wetten op eigendom en gebruik van land zouden 

beide landen moeten overwegen om tegelijkertijd ondersteunende instituties tot ontwikkeling 

te brengen, die de waarde van de toegenomen gebruikszekerheid van het landrecht kunnen 

effectueren. In de studie deed ik hiervoor gedetailleerd uitgewerkte suggesties in hoofdstuk 6. 

In het algemeen gaat het dan om de niet-agrarische economie en coöperatie als de 

voornaamste instituties om de boeren te helpen de voordelen van hun verbeterde zekerheid 

ten aanzien van hun landrecht ook te realiseren. Voor dat doel zouden de landen een wettelijk 

kader en een ondersteunend beleid moeten creëren om de arbeidsmarkt tot ontwikkeling te 

brengen en om de kleinschalige en kwetsbare boeren te beschermen, opdat zij met 

vertrouwen aan de economische ontwikkelingen deel kunnen nemen. 

Samenvattend: de vergelijkende studie van de wetgeving betreffende de landrechten van 

de boeren in Vietnam en China heeft twee centrale thema's. Het eerste is de presentatie van 

de ontwikkeling van de gebruikszekerheid van landbouwgrond in economieën in transitie. 
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Beide landen hebben de landrechten van de boeren versterkt door hun beleid te formaliseren, 

zowel door ze wettelijk te regelen als ook door verbetering van bestaande wetten. De 

ontwikkeling van de wettelijk vastgelegde gebruiksrechten van landbouwgrond moet worden 

gezien als het uiteindelijke doel, te weten een regeling van de gebruikszekerheid, los van de 

verschillende categorieën van grondeigendomsregimes, en de regelingen omtrent landgebruik 

moeten worden aangepast aan de zich ontwikkelende sociaal-economische omstandigheden. 

Het is belangrijk om hier erop te wijzen dat de resultaten van het onderzoek naar de 

ontwikkeling van de gebruikszekerheid van de Chinese boeren duidelijk bevestigen dat 

Vietnam op de goede weg is door de gebruikszekerheid van de boeren te vergroten om zo de 

bereidheid om te investeren te stimuleren. Ten tweede kunnen de ervaringen in China en 

Vietnam een nuttig voorbeeld zijn voor andere economieën in transitie waarmee men 

rekening kan houden wanneer zij efficiency en gelijkheid van landgebruik op de politieke 

agenda zetten. Versterking van de gebruikszekerheid van landbouwgrond zou een beter 

alternatief kunnen zijn voor het verspillen van geld en energie door het stelsel van het 

eigendomsrecht van de publieke naar de private eigendom over te hevelen, zonder de 

contextuele factoren erbij te betrekken. Daarbij moeten dan de drie componenten van de 

gebruikszekerheid van landbouwgrond als van gelijk belang worden behandeld. Zij moeten 

dan wel duidelijk en begrijpelijk worden omschreven in een vorm die voor het publiek tegen 

lage kosten toegankelijk is en in een bron die betrouwbaar en afdwingbaar is, zoals een 

formele wet. Ter afsluiting: machtsmisbruik is een zorg die in veel economieën in transitie 

speelt, en een effectieve manier om deze zorgen aan te pakken zou zijn om duidelijk 

overbodige of onpraktische bepalingen die mogelijkheden bieden tot discretionaire 

interpretatie te schrappen. 

                                                                                Nederlandse vertaling: Berend Vis 
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