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3 The Plan-drafting System  

This chapter compares the plan-drafting system under US and Chinese bankruptcy 

reorganization law, analyzes the efficient and inefficient elements of both systems and puts 

forward reform suggestions for the Chinese system. The plan-drafting system is intended to 

constrain the collective bargaining and plan formulation activities during the plan-drafting 

process. The key element of the plan-drafting system in the US and Chinese law is the 

exclusivity period, during which the sole plan-proponent is given substantial control over the 

decision-making process. Both the US and Chinese law provide for some restraining 

measures intended to strengthen the interested parties’ participation in the plan-drafting 

process and to guarantee their supervision over the sole plan-proponent. A detailed analysis of 

both systems is below. 

3.1 The Plan-drafting System under US Law 

3.1.1 Statutory provision on the exclusivity period under U.S. law                                

Under Chapter 11, once a bankruptcy reorganization procedure is initiated, creditors’ 

individual debt-collection activities are automatically stayed164and the debtor automatically 

becomes the debtor-in-possession (“DIP”), which means that its pre-bankruptcy managers 

continue in office and control the business management.165 Under Chapter 11, the DIP enjoys 

an exclusivity period for proposing a plan and soliciting acceptance for the plan. Within 120 

days after the date of the order for relief, the debtor has the exclusive right to file a plan,166 

and within 180 days after the date of the order for relief, the debtor has the exclusive right to 

solicit acceptances for its plan.167 The 120- and 180-day periods are collectively referred to as 

the “exclusivity period”.168 On the request of an interested party, after notice has been given 

and a hearing has taken place, the court may reduce or extend the 120-day or the 180-day 

                                                        
164 11 U.S.C.§362. 
165 11 U.S.C. 1101(1); 1107. 
166 11 U.S.C. 1121(b). 
167 11 U.S.C. 1121(c)(3). 
168 Gerald F. Munitz (2006), The Chapter 11 Plan: Proposal, Confirmation, and Effect of Confirmation, 
Pracitising Law Institute, Commercial Law and Practice Course Handbook Series, PLI Oder No. 9087, p. 
1001. 
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period for cause.169 It has been remarked that in comparison with foreign bankruptcy 

reorganization systems, one of the most important features of Chapter 11 of the current US 

bankruptcy code is the exclusivity period. 170 

3.1.2 Analysis of the exclusivity period under US law       

If we take the debtor corporation as a nexus of contract, the debtor’s current managers, 

creditors and shareholders are investors who put different kinds of capital in the debtor and 

receive their repayment according to their contract.171  When the debtor is financially 

distressed, investors may choose to find the most efficient solution through a collective 

bargaining process. The final decisions of their collective bargaining constitute the 

reorganization plan. The reorganization plan, which is about how to deal with the investors’ 

investment or property, is essentially a new investment agreement among these investors. 

Contract law permits the contractual parties to change their contract based on equal 

bargaining and the assent of all the contractual parties.172 Outside bankruptcy, if the investors 

want to conduct a collective rehabilitation and change their original contractual investment 

rights, all the investors of the debtor corporation have an equal right to propose a plan on how 

to deal with their property or investment. The exclusivity period changes their 

non-bankruptcy entitlement by depriving most investors of the right of proposing a plan on 

how to modify their old investment contract. The exclusivity period, by giving the DIP or the 

administrator the exclusive right to propose a plan, modifies the investors’ pre-bankruptcy 

entitlements and makes them bargain with the plan proponent under the control of the 

plan-proponent since no matter how efficient the idea of an interested party is, it is the DIP or 

the administrator that decides the content of the plan to be voted on and examined. 

According to the creditors’ bargain theory, a bankruptcy reorganization system is efficient if it 

causes the collective procedure to operate in a way that results in efficient reorganization 

decisions that maximize the debtor’s overall value. Moreover, the creditors’ bargain theory 

                                                        
169 11 U.S.C. 1121(d)(1) 
170 , Novica Petrovski (2003), The Bankruptcy Code, Section 1121: Exclusivity Reloaded, 11 Am. Bankr. Inst. L. Rev. 451, p. 486. 
171Stephen M. Bainbridge, CORPORATION LAW AND ECONOMICS 26-33 (2002). 
172For instance, Article 77 of the Contract Law of the People’s Republic of China permits modification of 
an existing contract if the contractual parties have reached mutual consent.  
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proposes that bankruptcy law should respect the bargaining parties’ pre-bankruptcy 

entitlements and can modify the non-bankruptcy entitlements only under the condition that it 

is necessary for preserving the benefits of the collective procedure and the benefits created by 

the modification should be greater than the damage caused by it.173 This section analyzes the 

efficient elements of the exclusivity period, on the basis of the preceding standards proposed 

by the creditors’ bargain theory, i.e. the necessity and the contribution of the exclusivity 

period to the collective procedure and efficient decision-making and the inefficient elements 

of the exclusivity period, i.e. the damage that the exclusivity period does to the collective 

procedure and efficient decision-making.  

3.1.2.1 The Efficient Elements of the Exclusivity Period 

(1) Encouraging the debtor to file the reorganization petition without delay   

The exclusivity period’s main contribution to the collective procedure and efficient 

decision-making is that it provides the debtor with the incentive to make use of the 

reorganization procedure at an early stage.174 The exclusivity period was designed mainly 

from the respect of the “incentive” of the debtor. It induces the debtor to seek bankruptcy 

reorganization at an early stage by providing the debtor with power to control its 

reorganization for a limited period of time. If there were no exclusivity period for the debtor, 

the right to file a plan would be open to all the parties at the inception of the proceeding, the 

debtor would face plan competition and have the fear of losing control over its reorganization 

since the plan proposed by the debtor might be defeated by a competing plan. The fear of 

losing control over the reorganization might lead the debtor’s managers to delay the 

reorganization petition. The delay could cause deleterious effects to the debtor and its 

investors. During the delay, the debtor’s assets might have been depleted and the proper 

                                                        
173 See Section 2.1.1.2 of Chapter I. 
174“It is exclusivity that seduces debtors to file for Chapter 11 protection, affording them with the 
opportunity to stay in the saddle and fairly ride through the reorganization process without being kicked 
off the horse by creditors. ” Novica Petrovski (2003), The Bankruptcy Code, Section 1121: Exclusivity 

Reloaded, 11 Am. Bankr. Inst. L. Rev. 451, p. 485. Ross L. Weston (1990), The Exclusivity Period 

in Section 1121: How Exclusive Is It?, 11 Cardozo L. Rev. 639, p. 650. Karen Gross and Patricia 

Redmond (1995), In Defense of Debtor Exclusivity: Assessing Four of the 1994 Amendments to the 

Bankruptcy Code, 69 Am. Bankr. L. J. 287, at 291. 
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timing for achieving a successful reorganization might have been missed.175 The legislative 

material of the current US bankruptcy Code stated that “[p]roposed Chapter 11 recognized the 

need for the debtor to remain in control to some degree, or else debtors will avoid the 

reorganization provisions in the bill until it would be too late for them to be an effective 

remedy.”176 It is commented that the exclusivity period, which helps to counteract the 

debtor’s managers’ fear of losing control, is an important device adopted by Chapter 11 for 

fostering the proper use of the formal legal rescue device, i.e. the bankruptcy reorganization 

law.177  

(2) Expediting the reorganization decision-making process 

Some scholars and judges consider that the exclusivity period’s other contribution to the 

collective procedure and efficient decision-making is that it expedites the reorganization 

decision-making process. Were there no exclusivity period, the interested parties and the court 

would be forced to “compare apples and oranges”, i.e. compare the competing plans that are 

substantially different from each other. Since it is often very difficult to judge which is the 

best among all the competing plans, plan competition may cause complicated debate and 

litigation and make the plan proposing process even more complicated, costive and 

time-consuming. 178 In addition, plan competition potentially opens the way for liquidation 

                                                        
175Ross L. Weston (1990), The Exclusivity Period in Section 1121: How Exclusive Is It?, 11 Cardozo L. Rev. 639, p.651. 
176 House Report, p. 6191. 
177“In order to facilitate the proper use of Chapter 11, the debtor should have an incentive to file Chapter 
11 before the business dies. Exclusivity provides this incentive because it provides some assurance that 
honest managers will not lose their jobs or face a hostile plan early in the case.” Kenneth N. Klee (1995), 

A Brief Rejoinder to Professor LoPucki, 69 Am. Bankr. L. J. 583, p. 586. See also, Petrovski, Novica 

Petrovski (2003), The Bankruptcy Code, Section 1121: Exclusivity Reloaded, 11 Am. Bankr. Inst. L. Rev. 451, pp. 485-6. J. Douglas Bacon and jennifer A. Love (2001), When Good Things Happen to Bad 

People: Practical Aspects of Holding Directors and Managers of Insolvent Corporations Accountable, 10 Bankr. L. & Prac. 185, at 197. Ross L. Weston (1990), The Exclusivity Period in Section 1121: How 

Exclusive Is It?, 11 Cardozo L. Rev. 639, p. 650. House Report, p. 6191. 
178 Novica Petrovski (2003), The Bankruptcy Code, Section 1121: Exclusivity Reloaded, 11 Am. Bankr. Inst. L. Rev. 451, p. 462. Some scholars expressed their opinions on plan competition as an alternative 

system for plan proposal when attempting to find ways of solving the problems concerning “new value” 
plans. These discussions reflect the common opinion on the comparative merit of the exclusivity period 
as compared to a plan competition system. See e.g. Richard L. Epling (1991), The New Value Exception: 

Is There a Practical Workable Solution?, 8 Bankr. Dev. J. 335, pp. 347-8. Hieu T. Hoang (2000), The 

New Value Exception to the Absolute Priority Rule after In Re 203 N. Lasalle Street Partnership: What 

Should Bankruptcy Courts Do, and How Can Congress Help?, 149 U. Pa. L. Rev. 581, p. 598. See also 

court’s opinions, e.g. In re Eagle-Picher Indus., Inc., 176 B.R. 143 (Bankr. S.D. Ohio 1994) (citing the 
potential for litigation in the face of competing plans, “[a]s a matter of judgment and experience, the 
filing of competing plans ‘would undermine the prospects for a prompt resolution” ；) In re Jeppson, 66 
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plans filed by a secured creditor, which may disturb the consideration of the debtor’s 

reorganization plan.179 

3.1.2.2 The Inefficient Elements of the Exclusivity Period  

(1) Causing forced acceptance of the debtor-proposed plan by excluding competing plans 

Chapter 11 fundamentally aims at producing a reorganization plan through the structured 

bargaining among the interested parties, such as the debtor, the creditors and the 

shareholders.180 If the interested parties’ bargaining does not fail, their bargaining ends with a 

bargaining result, i.e. a reorganization plan that has gained consensual acceptance of all 

classes of the bargaining parties. By excluding the competing plans, the exclusivity period 

gives the debtor-proposed plan a special advantage in gaining acceptance. “The ability of a 

creditor to compare the debtor’s proposals against other possibilities is a powerful tool by 

which to judge the reasonableness of the proposals.”181 The exclusivity period takes this tool 

from creditors and thus provides special favor to the debtor’s plan.182 Compared with the 

                                                                                                                                                               
B.R. 269 (Bankr. D. Utah 1986) (noting that through its general power to regulate solicitation of 
acceptances of a plan of reorganization, the court may prevent simultaneous solicitation of competing 
plans to prevent confusion); In re Gulph Woods Corp., 84 B.R. 961 (Bankr. E.D. Pa. 1988) (denied 
creditors’ request to dispatch disclosure statement simultaneously with debtor's disclosure statement in 
order to give debtor a clear chance at preparing and soliciting acceptances to its own plan); In re Public 
Serv. Co. of New Hampshire, 88 B.R. 521 (Bankr. D.N.H. 1988) (the court noted in dictum that it is 
perfectly appropriate for a bankruptcy court to delay submission of one or more plans for voting until 
prospect for consensual plan ceases to exist). 
179 Hieu T. Hoang (2000), The New Value Exception to the Absolute Priority Rule after In Re 203 N. 

Lasalle Street Partnership: What Should Bankruptcy Courts Do, and How Can Congress Help?, 149 U. Pa. L. Rev. 581, p. 598.   
180Philippe Aghion, Oliver Hart, and John Moore (1994), Improving Bankruptcy Procedure, 72 Wash. U. L. Q. 849, p. 857 (noting that Chapter 11 is a leading example of structured bargaining procedure, in 

which the investors are encouraged to bargain about the future of the company—in particular, whether it 
should be liquidated or reorganized and how its value should be divided up). The parties, whose rights 
are to be affected, “should be able to make informed judgment of their own, rather than having the court 
or the Securities Exchange Commission inform them in advance of whether the proposed plan is a good 
plan.” House Report, p. 6185. “[N]egotiations among the parties after full disclosure will govern how the 
value of the reorganizing company will be distributed among creditors and stockholders. The bill only 
sets the outer limits on the outcome: it must be somewhere between the going-concern value and the 
liquidation value.” Id, at 6183-4. 
181In re Century Glove, Inc., 860 F.2d 94, 102 (3rd Cir. 1988). 
182Id. The merits of competing plans was noticed by the court. Therefore, the court allowed alternative 
plans to be circulated in order to solicit rejections of the debtor-proposed plan while emphasizing 
officially soliciting acceptances of competing plans should be banned during the exclusivity period in 
order to adopt the merit of plan competition as much as possible under the exclusivity period. This 
interpretation method is criticized as violating the spirit of the exclusivity period. However, even under 
this interpretation method, officially soliciting acceptances of competing plans is still delayed. See Ross 

L. Weston (1990), The Exclusivity Period in Section 1121: How Exclusive Is It?, 11 Cardozo L. Rev. 

639, p. 651. 
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choice of giving a quick acceptance to the debtor’s plan, the choice of rejecting the 

debtor-proposed plan will cause further delay since the debtor will take further efforts in 

revising the draft plan and soliciting acceptance of the revised plan. Even if the exclusivity 

period ends up with a bargaining failure, the non-debtor parties need to bear an extra delay for 

the formulation of the competing plans since the exclusivity period prohibits the competing 

plans from being proposed simultaneously with the debtor’s plan. Time is expensive to the 

bargaining parties.183 During the exclusivity period, creditors bear cost for the delay without 

knowing the result of the delay since alternative plans are still unknown. Under this situation, 

creditors “are more likely to vote for the debtor’s proposal rather than risk unknown delay.”184  

Therefore, by preventing the competing plans from being proposed and compared with the 

debtor-proposed plan at the same time, the exclusivity period drives the bargaining towards 

forced acceptance of the debtor’s plan and makes the quality of the bargaining result, i.e. the 

efficiency of the debtor-proposed plan that gains consensual acceptance, questionable.185 

The influence of the exclusivity period over the bargaining result is considerable, because it 

not only excludes competing plans for a limited period, but also may exclude them forever. At 

first glance, we may think that the exclusivity period only bans competing plans for a limited 

period. However, this is not always the effect. Time is essential to the success of the 

reorganization.186 At the beginning of a reorganization case, whether there is an opportunity 

for a non-debtor party to propose a plan is unknown. A non-debtor party, who has a 

competing plan in mind, must wait until the exclusivity period ends. When the exclusivity 

period finally ends and he knows that he has got the opportunity, the good timing for 

formulating and proposing the competing plan may have been lost because the exclusivity 

                                                        
183Abhinay Muthoo, BARGAINING THEORY WITH APPLICATIONS 3 (1999). Please refer to the 
following part, i.e. part (2) of this Section for discussions concerning the time cost of the creditors during 
the exclusivity period. 
184 In re Century Glove, Inc., 860 F.2d 94, 102 (3rd Cir. 1988). 
185For example, the non-debtor parties may accept a debtor-proposed plan which will realize the debtor’s 
value at $100 because they do not know that there will be a competing plan after the exclusivity period 
ends which will realize the debtor’s value at $120, or because they think that even if a competing plan 
producing a value of $120 may be proposed and accepted 6 months after the exclusivity period ends, the 
present value of the 120$ is less than the $100 now offered by the debtor’s plan ( e.g. they may take into 
account the risk and cost accompanying the delay and discounting $120 to a present value of $95).  
186 House Report states that time is essential to reorganization when talking about the lengthy process of 
Chapter X of the Bankruptcy Act of 1898. “In a reorganization where time is of essence….”. House 
Report, pp. 6181-2.   



 51 

period took a long time, especially in large complex cases.187  The possible complete 

elimination of competing plans may hinder the non-debtor parties from hoping an efficient 

competing plan will emerge in the future and drive the bargaining toward forced acceptance 

of the debtor-proposed plan. 

(2) Causing forced acceptance of the debtor-proposed plan by providing the debtor with the 

power of strategic delay 

The exclusivity period provides the debtor with the power of delay. Since the exclusivity 

period is the time period for the debtor to propose a plan and solicit acceptance of the plan, 

the debtor first controls the time length of the initial exclusivity period used for proposing a 

plan and soliciting acceptance of the plan. What is more important is that the debtor may, to a 

considerable extent, control the extension of the exclusivity period by providing the required 

evidence and proving to the court that there are qualified causes for extension. Since the 

debtor controls the information concerning the debtor’s reorganization, it has a natural 

advantage in collecting and even in manipulating the information presented to the court for 

the purpose of extension. Besides its natural information advantage, the courts’ general 

recognition of the underlying policy of Chapter 11 of favoring reorganization188 and the 

courts’ lenient attitude towards the debtor’s rehabilitation efforts further help the debtor to 

gain the extension.189 The exclusivity period is almost routinely extended particularly in large, 

complex cases.190 Therefore, based on the exclusivity period, the debtor gains the power of 

controlling the length of the exclusivity period—the power of delay.  

During the delay, creditors bear substantial time cost. First, during the delay, business is at 

risk and is uncertain because the managers’ incentives may not be right and the bankruptcy 

stigma may hinder other market parties from dealing with the debtor. Moreover, 

                                                        
187See e.g. Richard M. Cieri, Scott J. Davido, and Lennox Heather (1993), Applying an Ax When a 

Scalpel Will Do: The Role of Exclusivity in Chapter 11 Reform, 2 J. Bank. L. &Prac. 397, pp. 409-10 

(1993); Lynn M. LoPucki (1993), The Trouble with Chapter 11, 1993 Wis. L. Rev. 729, pp. 739-42. 
188W. Christopher Frost (1998), The Theory, Reality and Pragmatism of Corporate Governance in 

Bankruptcy Reorganizations, 72 Am. Bankr. L. J. 103, pp. 121-3. 
189Lynn M. LoPucki (1993), The Trouble with Chapter 11, 1993 Wis. L. Rev. 729, p. 748. 
190In the 43 Chapter 11 cases of large public corporations studied by LoPucki and Whitford, the 
exclusivity period was extended in 34 cases (78%). Lynn M. LoPucki and William C. Whitford (1993), 

Corporate Governance in the Bankruptcy Reorganization of Large, Publicly Held Companies, 141 U. Pa. L. Rev. 669, p. 693. Richard M. Cieri, Scott J. Davido, and Lennox Heather (1993), Applying an Ax 

When a Scalpel Will Do: The Role of Exclusivity in Chapter 11 Reform, 2 J. Bank. L. &Prac. 397, pp. 

409-10. 
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administrative expenses, court costs and professional fees may accrue rapidly. All of the risks, 

uncertainties and cost, may reduce the debtor’s value and the possibility of successful 

rehabilitation, which will further lead to the reduction of the payment to creditors and 

shareholders.191 Moreover, the exclusivity period is accompanied by the automatic stay, 

which prevents creditors from quickly collecting their payments. It is very difficult for 

creditors to get compensation for the delay in receiving payment. Only over-secured creditors 

are entitled to receive post-petition interest payment and the calculation and payment of the 

post-petition interest is quite problematic.192 Threatened by the debtor’s power of delay and 

the substantial time cost accompanying the delay, creditors may choose to give a quick 

acceptance to the debtor’s plan. 

To summarize, the exclusivity period provides the debtor with the power to control the 

reorganization decision-making process by excluding the competing plans and providing the 

debtor with the power of delay. By providing the debtor with the power of delay, the 

exclusivity period greatly favors the debtor’s plan and may shelter the debtor’s inefficient 

plan from critical screening. Even if the debtor’s managers know that their reorganization 

plan is less efficient than liquidation, they may take the exclusivity period as a safe harbor 

that keeps them away from the pursuing creditors and use as much time as possible to keep 

their pivotal position and gamble at creditors’ cost for an illusory rescue of their career and 

business. With the help of the power of control provided by the exclusivity period, an 

inefficient debtor’s plan may be accepted, which subsequently leads to the implementation of 

the debtor-proposed inefficient plan.193 

                                                        
191Lynn M. LoPucki (1993), The Trouble with Chapter 11, 1993 Wis. L. Rev. 729, pp. 729-39. Lynn M. 

LoPucki and William C. Whitford (1993), Corporate Governance in the Bankruptcy Reorganization of 

Large, Publicly Held Companies, 141 U. Pa. L. Rev. 669, pp. 693-4. 
192United Sav. Ass’n of Tex. v. Timbers of Inwood Forest Assocs., 108 S. Ct. 626, 631-5 (1988). David 

Gray Carlson (1989), Postpetition Interest under the Bankruptcy Code, 43 U. Miami L. Rev. 577, p. 602 

(noting that the Suprement Court has ruled out the possibility that adequate protection routinely implies 
post-petition interest). Note: “Adequate Protection” and the Availability of Postpetition Interest on to 
Undersecured Creditors in Bankruptcy, 100 HARV. L. REV. 1106, 1107 (1987). Kenneth N. Klee (1990), 

Cram Down II, 64 Am. Bankr. L. J. 229, pp. 234-5. Please refer to Section 5.1.1.2 for detailed analysis 

the problems concerning post-petition interest payment under the automatic stay. 
193Petrovski, Novica Petrovski (2003), The Bankruptcy Code, Section 1121: Exclusivity Reloaded, 11 Am. Bankr. Inst. L. Rev. 451, pp. 486-7. A typical case is the reorganization of Eastern Airlines. The CEO 

of Eastern Airlines fully exploited the advantages that Chapter 11 gives to the debtor and postponed the 
inevitable liquidation for years by claiming to pursue the glorious rehabilitation until the value of the 
bankruptcy estate was depleted. David A. Skeel, Jr. (2003), Creditors' Ball: The "New" New Corporate 

Governance in Chapter 11, 152 U. Pa. L. Rev. 917, at 920-1. 
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3.1.3 Measures for mitigating the inefficient elements of the exclusivity period  

While adopting the exclusivity period, legislators of Chapter 11 designed a series of measures 

for counterbalancing the inefficient effects of the exclusivity period and strengthening the 

interested parties’ supervision over the debtor in order to ensure that the debtor is encouraged 

to propose an efficient plan. This section gives a brief description of the restraint measures 

available to the interested parties. According to creditors’ bargaining theory, an efficient 

bankruptcy law should foster the collective reorganization bargaining and encourage the 

interested parties to reach a final decision that maximizes the debtor’s overall value and the 

recovery of the participating parties as a group, with reference to this standard, this section 

analyzes the efficient elements of each restraining measure, i.e. the contribution of a 

restraining measure to the collective procedure and efficient decision-making, and the 

inefficient elements of each restraining measure, i.e. the damage that a restraining measure 

does to the collective procedure and efficient decision-making. 

3.1.3.1 The committee device 

In order to strengthen the bargaining and supervisory power of dispersed parties that hold 

substantially similar claims/interests and in large numbers, legislators of Chapter 11 used the 

committee device.  

(1) Establishment of committees 

Chapter 11 requires the establishment of unsecured creditors’ committee in each case194 with 

the exception that when a small business is involved, on the request of an interested party, the 

court orders that an unsecured creditors’ committee not be appointed.195 The current US 

Bankruptcy Code provides that if additional committees are needed to represent the interests 

of some claim or interest holders, such as subordinated creditors, tort creditors, and equity 

security holders, the court may, upon the request of a party in interest, order the establishment 

of such committees.196 The unsecured creditors’ committee and equity holders’ committee 

should include the holders of the seven largest claims or interests to be represented by the 

                                                        
194 11 U.S.C. § 1102 (a)(1) 
195 11 U.S.C. § 1102 (a)(3) 
196 11 U.S.C. § 1102 (a)(2) 
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committee.197 The U.S. trustee shall, as soon as practicable after the commencement of a 

Chapter 11 case, appoint the unsecured creditors’ committee and may appoint any other 

additional committees if the U.S. trustee deems appropriate.198 If upon the request of a party 

in interest, the court orders the appointment of additional committees, the U.S. trustee shall 

appoint such additional committees according to the court’s order.199 In order to ensure the 

representative role of the unsecured creditors’ committee, secured creditors are completely 

excluded from the establishment process of the unsecured creditors’ committee since there is 

often conflict of interest between secured and unsecured creditors.200 

(2) Special emphasis on the unsecured creditors’ committee 

The mandatory establishment of an unsecured creditors’ committee reflects the fact that  the 

legislators of Chapter 11 placed special emphasis on the unsecured creditors’ bargaining 

power and their participation in the decision-making process. There are two main reasons for 

this special emphasis. 

First, unsecured creditors are normally large in number and may not have enough at stake to 

motivate them to participate fully in the decision-making process. Therefore, they are often in 

need of representation.201  

Second, compared with secured creditors and shareholders, unsecured creditors stand at a 

special and important position in the reorganization decision-making process. Thus, their 

participation in the decision-making process through the representation device, i.e. the 

committee, should be given special emphasis. In the context of reorganization, secured 

creditors tend to push the debtor into the liquidation proceeding in which they might receive 

full payment without much delay. 202  In cases where the debtor is deeply insolvent, 

shareholders have lost their residual owner status and their decision-making incentive is 

skewed toward continuation since they have nothing to lose, and everything to gain.203 

Moreover, fundamentally, in cases where the debtor is insolvent, it is creditors who pay for 

                                                        
197 11 U.S.C. § 1102 (b)(1)(2) 
198 11 U.S.C. § 1102 (a)(1) 
199 11 U.S.C. § 1102 (a)(2).    
200 House Report, p. 6195. 
201 House Report, p. 6195. 
202  Lynn M. LoPucki and William C. Whitford (1993), Corporate Governance in the Bankruptcy 

Reorganization of Large, Publicly Held Companies, 141 U. Pa. L. Rev. 669, pp. 683-6. 
203 David A. Skeel, Jr. (1992), The Nature and Effect of Corporate Voting in Chapter 11 Reorganization 
Cases, 78 Virginia Law Review 461, p. 485-6. 
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the shareholders’ committee.204 Although shareholders may, just as unsecured creditors, face 

collective action problems, it is not necessary to establish an equity holders’ committee in 

every case, especially in cases where the debtor is deeply insolvent. Therefore, Chapter 11, 

while providing that the shareholders’ committee is only appointed where the nature of the 

case makes such a committee appropriate, mandates the establishment of unsecured creditors’ 

committees in every case. 

(3) Reimbursement of Committees’ cost 

Committees often depend on their professional advisors for assistance in order to fulfill their 

function. They need to employ professionals, such as attorneys, accountants, investment 

advisors so that they can get professional help in analyzing the debtor’s financial condition, 

the operation of the debtor’s business, the efficiency and feasibility of the debtor-proposed 

plan. 205 Chapter 11 provides that an unsecured creditors’ committee may get compensation 

for the expenses incurred by hiring the professionals206 and that an additional committee may 

get compensation for the actual and necessary expenses if it makes substantial contribution to 

the case. 207  Whether the members of the unsecured creditors’ committee may get 

reimbursement for the costs incurred by carrying out the duty of a committee member is not 

clearly provided. Some courts refused to compensate the members of unsecured creditors’ 

committees based on a strict literal interpretation the current US Bankruptcy Code.208 

However, some courts allowed this reimbursement based on different grounds, such as that 

the committee’s members’ cost falls in the category of “actual, necessary costs and expenses 

of preserving the estate”,209 public policy, or the equity principles.210 It has been remarked  

that denying reimbursement to the costs of the members of the unsecured creditors’ 

                                                        
204 David A. Skeel, Jr. (1992), The Nature and Effect of Corporate Voting in Chapter 11 Reorganization 
Cases, 78 Virginia Law Review 461, p. 527, footnote 255.  
205 Kenneth N. Klee (1993), Creditors' Committees under Chapter 11 of the Bankruptcy Code, 44 S. C. L. Rev. 995, pp. 1047-8. 
206 11 U.S.C. § 330(a)(1). 
207 11 U.S.C. § 503(b)(3)(D). 
208 11 U.S.C. § 503(b)(3)(D): “a creditor ... or a committee representing creditors or equity security 
holders other than a committee appointed under section 1102 of [the Code], in making a substantial 
contribution in a case under chapter 9 or 11 of [the Code] ....”. This has been interpreted by some courts 
as statutory prohibition of reimbursement for members of unsecured creditors’ committee. See, e.g., In re 
Mason's Nursing Center, Inc., 73 Bankr. 360 (S.D. Fla. 1987); In re Lyons Mach. Co. Inc., 28 Bankr. 600 
(E.D. Ark. 1983). 
209 11 U.S.C. § 503(b)(1). See In re George Worthington Co., 921 F.2d 626, 632 (6th Cir.1990). 
210 See, e.g., In re Kaiser Steel Corp., 74 Bankr. 885 (Bankr. D. Colo. 1987); In re Malden Mills, Inc., 42 
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committee, whose establishment and participation is specially emphasized by the US Code, 

frustrates the effective function of the unsecured creditors’ committee and is contrary to the 

legislative policy of strengthening unsecured creditors’ participation.211 

(4) Function of committees 

Committees represent the overall interests of their constituents and make the dispersed 

creditors or shareholders act as one, thus strengthening the bargaining power of a group. 212 

Where the number of creditors, equity holders etc. is large, it is almost impossible for each 

and every one to fully participate in the bargaining process and actively supervise the debtor. 

Even if it would be possible, costs run up if every participant tries to extract information from 

the debtor, negotiates with different parties and struggles for his interests. Moreover, the 

dispersed parties may not have enough at stake to motivate them to participate actively and 

may not be sophisticated enough to bargain efficiently.213   The committee device, by 

choosing certain capable and active members to work as the fiduciary of their group and 

hiring professionals for professional advice, can effectively strengthen the bargaining and 

supervisory power of the group. 214 Chapter 11 provides for a committees’ duty of bargaining 

with the other parties and the supervision of the debtor. It is provided that committees should 

participate in the plan formulation, collect information concerning debtor’s business 

management, look into the reorganization desirability and other matters relevant to the case or 

to the plan-drafting, advise its constituencies concerning the evaluation of the plan, solicit and 

file with the court acceptances of and objections to a plan, request the appointment of a 

trustee or examiner.215  

(5) The efficient and inefficient elements of the committee device 

Viewed from the creditors’ bargain theory—the maximization of the debtor’s value, the 

committee device is efficient in that it restrains the DIP from proposing a plan that suits him 

rather than that suits the creditors and is inefficient in that it causes certain costs. Although 

                                                        
211 Blain Peter C. and Diane Harrison O'Gawa (1990), Creditors' Committees under Chapter 11 of the 

United States Bankruptcy Code: Creation, Composition, Powers, and Duties, 73 Marq. L. Rev. 581, p. 
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213  W. Christopher Frost (1992), Running the Asylum: Governance Problems in Bankruptcy 

Reorganizations, 34 Ariz. L. Rev. 89, p.116. 
214 House Report, pp. 6194-5. 
215 11 U.S.C. § 1103 (c) 
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committees strengthen the parties’ bargaining and supervisory power, committees are the 

representatives of the dispersed parties and, like its constituents, bargain with the DIP on the 

platform that is built by the exclusivity period which tilts towards the DIP.  The committee 

device restrains the debtor’s use of its power of control, but cannot sufficiently 

counterbalance that power of control. 

3.1.3.2 Judicial Supervision over the length of the exclusivity period 

(1) Provision on the judicial supervision over the length of the exclusivity period 

Legislators of the US Code tried to counteract the inefficient elements of the exclusivity 

period by providing the court with the power of discretion in deciding the exact length of the 

exclusivity period for every case. Under Chapter 11, the court, upon the request of a party in 

interest within the exclusivity period, after notice and hearing, may reduce or increase the 

exclusivity period. The moving party has the burden of proving cause for a reduction or 

extension.  

It has been remarked that the legislators “tried to create a flexible exclusive right to serve the 

interest of a debtor as well the interests of creditors in a balanced way.”216 On the one hand, 

the legislators recognized the need for the debtor to keep control and thus adopted the 

exclusivity period device. On the other hand, they recognized the need for protection of the 

legitimate interests of creditors, whose money is in the enterprise, who should have a say in 

the future of the company and should not be held hostage to the exclusivity period for too 

long time. In order to ensure that the length of the exclusivity period is sufficient for the 

debtor to master the bargaining table and negotiate a settlement and not unduly long for 

creditors, the court is vested with the power of deciding the reasonable length of the 

exclusivity period for a specific case. 217  

(2) The efficient and inefficient elements of the judicial supervision over the length of the 

exclusivity period 

Judged against the standard proposed by the creditors’ bargain theory—the maximization of 
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the debtor’s value, the judicial supervision on the length of the exclusivity period is efficient 

in that it helps to design a proper time span for the exclusivity period of a specific case and 

encourages the plan-proponent to propose a plan within a proper time period. It has inefficient 

elements in that it is not easy for the court to decide upon a proper duration for a specific case 

since it is the DIP who has direct access to the information concerning plan-formulation and 

who is the major party that provides the court with the evidence for the extension. Moreover, 

generally courts recognize that the underlying policy of Chapter 11 is to favor debtor’s 

reorganization efforts and take a lenient policy when deciding whether to extend the 

exclusivity period.218 This fact further limits the restraining power of this device. The 

exclusivity period, regardless of whether it is 6 or 10 or 14 months in a specific case, is by 

nature a device that helps the debtor to keep control. The judicial supervision over the length 

of the period for each case can help to avoid excessive delay, but can not sufficiently 

counterbalance the debtor’s control power. 

3.1.3.3 The trustee device 

A severe restraining measure over the debtor is the appointment of a trustee, which 

automatically leads to the termination of the exclusivity period. 

(1) Cause for Appointment of a trustee  

Chapter 11 provides that on the request of a party in interest or the U.S. trustee, the court shall 

order the appointment of a trustee for cause of fraud, dishonesty, incompetence and gross 

mismanagement or if such appointment is in the interest of all the constituencies or the whole 

estate, rather than any particular constituency.219 The finding for the “cause” or “interest” for 

appointing a trustee requires the court to exercise its discretion. In determining whether the 

appointment of a trustee is in the interest of all the constituencies and the whole estate, courts 

have described various factors, such as (i) the trustworthiness of the debtor; (ii) the debtor’s 

past and present performance and prospects for the debtor's rehabilitation; (iii) the confidence 

or lack of confidence of the business community and of creditors in present management; and 
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(iv) the benefits derived by the appointment of a trustee, balanced against the cost of the 

appointment.220 In general, these factors reflect a balancing of the benefits and cost of the 

appointment of a trustee.221  

Upon the appointment of a trustee, the debtor is removed from possession and the exclusivity 

period is automatically terminated. In this situation, the trustee and all the interested parties, 

including the debtor, a creditors’ committee, an equity security holders’ committee, a creditor, 

an equity security holder, or any indenture trustee, become equal plan proponents. 222 

(2) Election of the trustee 

Upon the request of a party in interest made not later than 30 days after the court orders the 

appointment of a trustee, the United States trustee shall convene a meeting of creditors for the 

purpose of electing one disinterested person to serve as trustee in the case. The election of a 

trustee should be conducted in the same manner as under the liquidation proceeding. 223 At 

the meeting of creditors, creditors that are qualified for voting for a trustee may elect a trustee. 

A creditor that may vote should meet three conditions: (i) hold an allowable, undisputed, 

fixed, liquidated, unsecured claim; (ii) not have an interest materially adverse to the interest 

of creditors of his kind; (iii) not be an insider.224 Therefore, only unsecured creditors may be 

qualified as voting creditors for a trustee. Qualified voting creditors who hold at least 20% of 

the total amount of the claims held by all the qualified voting creditors may request the 

election of a trustee 225 and a candidate is elected trustee if qualified voting creditors holding 

at least 20% of the total claims held by all the qualified voting creditors participated in the 

voting and the candidate receives the assent of creditors holding a majority in the amount of 

the total claims held by all the creditors that participated in the voting.226 After a trustee is 

elected, the United States trustee shall file a report certifying the election.227 

(3) Role of the trustee 

Upon appointment of the trustee, the trustee replaces the debtor and runs the debtor’s business. 

                                                        
220 In re Ionosphere Clubs, Inc., 113 B.R. 164, 168 (Bankr. S.D.N.Y. 1990). 
221 Barry L. Zaretsky (1993), Trustees and Examiners in Chapter 11, 44 S. C. L. Rev. 907, p. 929. 
222 11 U.S.C. 1121(c). 
223 11 U.S.C. § 1104 (b)(1). It is provided that the election of a trustee should be conducted in the manner 
provided in subsections (a)(b)(c) of section 702. 
224 11 U.S.C. § 702.  
225 11 U.S.C. §702 (b) 
226 11 U.S.C. §702 (c).  
227 11 U.S.C. §1104(2)(A) 



 60 

Because the exclusivity period is combined with the DIP system, the appointment of a trustee 

automatically leads to the termination of the exclusivity period. Thus, the appointment of a 

trustee deprives the debtor of the power of control over both the business and the 

reorganization decision-making.  

(4) The efficient and inefficient elements of the trustee device 

Judged against the standard proposed by the creditors’ bargain theory—the maximization of 

the debtor’s value, the trustee device is efficient in that it can remove the incompetent debtor 

from the controlling position. It is inefficient in that it is not easy for the court to judge 

whether a debtor is too incompetent to remain in possession. Legislative history indicates that, 

in line with the rationale of the exclusivity period and the underlying legislative policy for the 

appointment of a trustee, the appointment of a trustee should be used only in extremely 

serious circumstances as too frequent an appointment would hinder the debtor from the timely 

filing of the reorganization petition and thus leave the reorganization procedure largely 

unused.228 Generally, courts commonly recognize the lenient legislative policy of allowing a 

debtor to keep control and have been reluctant to use the trustee device if there are no 

compelling facts strongly advocating the use of it.229 To conclude, while the trustee device 

helps to remove the severely incompetent debtor from being in possession, the difficulty in 

deciding whether a debtor is so incompetent that he needs to be replaced by a trustee, coupled 

with the court’s lenient attitude towards debtor’s, limits the restraining effect of this device.  

3.1.4 General comments on the US plan-drafting system 

From the previous analysis one may infer that the US plan-drafting system is largely 

composed of two parts: the exclusivity period that provides the debtor with the power of 

control over the reorganization decision-making process and the restraining measures for 

supervising the debtor’s exercise of this power of control, which includes the committee 

device, judicial supervision over the length of the exclusivity period and the trustee device. 

While debtor control has the merit of inducing the debtor’s early use of the formal 
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reorganization device and expediting the reorganization decision-making process, it is flawed 

in that it has a negative influence on the reorganization bargaining and the quality of the final 

reorganization decision. Judged against the standard proposed by the creditors’ bargain theory, 

i.e. the maximization of the debtor’s overall value, the crucial question is whether or not the 

US plan-drafting system is efficient. Some scholars commented that it strikes a perfect 

balance between debtor’s control and the restraint over the debtor’s control,230 while others 

have commented that it puts too much control in the debtor’s hand and is thus inefficient.231  

The analysis above has shown that, although the restraining measures adopted by Chapter 11 

help to mitigate the inefficient elements of the exclusivity period, those measures do not 

change the basic fact that the exclusivity period provides the debtor with the power of control 

over the decision-making in the plan-drafting process. In cases where the plan-proponent is 

unable to absorb the efficient ideas of the interested parties or potential competing plans are 

more efficient than the plan proposed by the sole plan-proponent, the restraining measures 

cannot solve the problem. To conclude, the exclusivity period, which provides the debtor with 

the power of control over its reorganization, has both positive and negative effects on 

reorganization decision-making. Although the restraining measures can help to mitigate the 

inefficient elements of the exclusivity period, it is questionable whether the restraining 

measures can sufficiently restrain and help the debtor to propose an efficient plan. According 

to the creditors’ bargain theory, whether the exclusivity period is efficient depends on whether 

its contribution to the collective procedure and efficient decision-making is greater than the 

damage it brings to collective procedure and efficient decision-making. A weighing of both 

sides is discussed in Section 3.2.5 of this book. 

                                                        
230 It is commented that Chapter 11 has made a good delicate balance between the debtor’s control and 
the limitation of  the debtor’s control by providing the court with the power of discretion to decide the 
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3.2 The Plan-drafting System under Chinese Law 

3.2.1 Statutory provision on the exclusivity period under Chinese law 

Under the EBL, either the bankruptcy administrator or the DIP may be the plan proponent, 

who enjoys an exclusivity period for proposing a reorganization plan. The other interested 

parties will never get the opportunity to propose a plan. Below is a detailed description of the 

two kinds of plan-drafting processes with reference to the different plan proponents. 

3.2.1.1 The administrator as the sole plan proponent  

(1) The administrator as the sole plan proponent 

Under the EBL, a debtor or its creditors may file a reorganization petition to the court. If the 

court, after examination, considers that the reorganization petition is in conformity with the 

provisions of the EBL, it will make a ruling that declares the court’s acceptance of the case 

and grants the court’s permission for the debtor’s reorganization.232  Where a debtor’s 

creditors file a liquidation petition to the court, after the court accepts the bankruptcy case and 

before the court officially declares the debtor’s bankruptcy, the debtor or its shareholders 

holding more than 1/10 of the debtor’s total registered capital, may file a reorganization 

petition to the court. If the court considers that the reorganization petition is in conformity 

with the provisions of the EBL, the court should make a ruling that permits the reorganization 

of the debtor. Upon the court granting its permission for the reorganization, the liquidation 

case is converted into a reorganization case.233 When the court rules to accept a bankruptcy 

reorganization case, it should designate an administrator for the case at the same time.234 

Upon being designated, the administrator manages the debtor’s assets and business operation. 

Moreover, the administrator, by default, is the sole plan proponent who takes on the duty of 

proposing the reorganization plan within the exclusivity period.235 

(2) The appointment of the administrator  

In order to get a clear understanding of the role of the administrator in the Chinese bankruptcy 

reorganization procedure, we need to know how the administrator is appointed for a specific 
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case and what the legal duties and powers of the administrator are in a specific case. 

The Supreme People’s Court’s Stipulations concerning the Appointment of Administrators for 

Bankruptcy Cases (the “SPCS”) 236  provides in detail how the reservoir of qualified 

administrators from which a court chooses an administrator for a specific case is established 

and how a court appoints an administrator for a specific case. Generally a high people’s court 

is in charge of compiling a list of administrators within its jurisdiction area237. A high people’s 

court should compile the list of intermediary agency administrators and the list of individual 

administrators separately. The intermediary agencies mainly include law firms, accounting 

firms, and bankruptcy liquidation firms. All the intermediary agencies and professionals that 

meet with the legal qualification requirement may apply to be added to  the list of 

administrators. Professionals possessing relative professional knowledge and holding 

professional licenses, who are members of intermediary agencies that have been included in 

the list, may apply to be included in the list of individual administrators.238 Agencies and 

individuals that are located outside of the jurisdiction area of the compiling court can not 

apply to be included in the list. However, agencies’ branches which are located within the 

jurisdiction area of the compiling court may apply to be put on the list.239 The court 

compiling the list of administrators should establish an examination committee with no less 

than seven members to decide whether an agency or individual is qualified.240 The final list 

of administrators should be publicized through the public media with national wide 

circulation and influence.241  

Generally the trial court, i.e. the court that has accepted a bankruptcy case, should appoint an 

administrator for the case from the list of administrators within its jurisdiction area.242 

Moreover, the trial court generally should appoint an intermediary agency as the administrator 
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for a bankruptcy case.243 However, for a case with clear facts, simple debtor-creditor relations, 

and concentrated assets, the court may appoint an individual as the administrator.244 The trial 

court should generally use stochastic methods, such as the methods of taking turns, balloting 

or lotto, to appoint administrators for a case.245 

What deserves special attention is that the court may in certain circumstances appoint a 

liquidation panel as the administrator. Article 18 of the SPCS provides that in the following 

circumstances, the court may appoint a liquidation panel as the administrator: (i) before the 

acceptance of the bankruptcy case, the liquidation panel has been constituted and its 

constitution does not violate Article 19246 of the SPCS;247 (ii) the case is a case provided for 

in article 133 of the EBL;248 (iii) the relevant law stipulates that a liquidation panel should be 

established when a certain kind of enterprise is bankrupt; (iv) other circumstances in which 

the court considers it proper to appoint a liquidation panel. It should be noted that item (iv) of 

Article 18 provides the court with discretionary power in deciding whether to appoint a 

liquidation panel as the administrator for a case. With respect to the constituent members of 

the liquidation panel, Article 19 of the SPCS provides: (i) the court may designate persons 

from the relevant department of the government and financial asset management 
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the policy-based bankruptcy, please refer to part (3) of Section 1.3.2 for detailed analysis. 
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corporations,249 and intermediary agencies from the official list of qualified administrators to 

be members of the liquidation panel; (ii) the People’s Bank and the financial regulatory 

authorities may designate certain persons to become members of the liquidation panel 

according to relevant laws and regulations. The constitution of the liquidation panel suggests 

that it is a special kind of administrator because it allows government officials to become 

administrators of a bankruptcy case. Take the case of Qinling250 as an example. In this case, 

the liquidation panel included one lawyer, one financial consultant and 22 officers from all 

kinds of bureaus and departments of the government of the Tongchuan Municipality, such as 

two deputy majors, dean and deputy dean of the state-owned assets supervision and 

administration commission, the deputy director of the environment bureau, planning bureau, 

real estate bureau, employment and social security bureau, public security bureau etc.251 

It is noticeable that Article 18 of the SPCS allows a broad use of the liquidation panel as the 

administrator for a case. The decisions made in the bankruptcy reorganization case are 

business decisions. The administrator should be a bankruptcy professional who may help the 

interested parties to make the efficient business decision. It seems strange that the SPCS 

allows government officials to be the bankruptcy administrators. A further exploration of the 

legislative reasons and the practice of the use of the liquidation panel in the reorganization 

practice shows how Article 18 of the SPCS provides the ground for the government to control 

certain reorganization cases. A detailed analysis is given in Section 6.2.1.2.  

(3) The duties and powers of the administrator 

Once an administrator is appointed for a case, he controls the debtor’s assets and business 

management. The duty of administrators includes taking over the debtor’s property, seal, and 

files (such as accounting books and written documents etc.); investigating the debtor’s 

financial situation and making financial statements; deciding the debtor’s internal 

management, daily expenses and other necessary expenses; managing and dealing with the 

                                                        
249 It should be noted that the financial asset management corporations in China are special wholly 
state-owned corporations for dealing with the bad credit of the state-owned banks. See Article 1, 
Regulation on Financial Asset Management Companies, passed by the State Council on November 1, 
2000. 
250 Shanxi Qinling Cement (Group) Corp. Ltd., a corporation listed on the Shanghai Stock Exchange. 
The code of its securities is 600217. 
251  Public Notice on Matters concerning Reorganization issued by Shanxi Qinling Cement (Group) 
Corp. Ltd., http://static.sse.com.cn/sseportal/cs/zhs/scfw/gg/ssgs/2009-08-27/600217_20090827_1.pdf, 
accessed on September 6, 2010. 
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debtor’s property; participating in the litigation, arbitration and other legal procedures on 

behalf of the debtor; proposing to convene the creditors’ meeting; and performing other duties 

that the court considers should be performed by the administrator.252 The administrator may, 

after getting the approval of the court, hire necessary workers.253 In a reorganization case, the 

administrator may hire the debtor’s managers to manage the debtor’s business.254 In addition 

to the duty of managing the debtor’s assets and business, as discussed above, the 

administrator takes on the responsibility of formulating a plan during the exclusivity period. 

3.2.1.2 The DIP as the sole plan proponent  

During the reorganization procedure,255 the debtor may apply to the court for managing its 

assets and business operation, i.e. to be a debtor-in-possession (“DIP”). If the debtor gets the 

court’s permission, the DIP will manage its assets and business operation under the 

supervision of the administrator.256 In this situation, the administrator, who has taken control 

of the debtor’s assets and business at the beginning of the case, should transfer the power of 

control to the DIP and the business management duties of the administrator provided by the 

EBL should be performed by the DIP.257 Moreover, the DIP automatically becomes the sole 

plan proponent and is charged with the duty of proposing a reorganization plan within the 

exclusivity period.258  

It should be noted that under the EBL, only the DIP or the administrator (in cases where the 

debtor does not become the DIP) is permitted to file a plan during the exclusivity period and 

the other parties can never get the chance to propose a plan. If the administrator or the DIP 

fail to propose a plan during the exclusivity period, or if the proposed plan fails to pass the 
                                                        
252 The EBL, Art. 25. 
253 The EBL, Art. 28. 
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voting and confirmation procedure, the court will rule to terminate the reorganization 

procedure.259 

3.2.1.3 The length of the exclusivity period 

The initial exclusivity period for the DIP or the administrator to propose a plan is 6 months 

from the day when the court makes the ruling that permits the reorganization of the debtor.260 

Before the initial exclusivity period expires, the plan proponent may apply to the court for 

extension. If the plan proponent proves justifiable grounds for the extension, the court may 

rule to extend the initial exclusivity period for 3 months.261 

3.2.2 Analysis of the exclusivity period under Chinese Law 

3.2.2.1 The control model of the plan-drafting process under the EBL 

(1) The standard for a debtor to be a DIP and the debtor-controlled model 

Before analyzing the efficient and inefficient elements of the Chinese exclusivity period, it is 

necessary to explore the control model of the decision-making process under the Chinese law 

from a comparative perspective. Under the EBL, an administrator is appointed upon the 

commencement of a reorganization case and by default controls the debtor’s business. If the 

debtor wants to regain control over its business, he needs to get the court’s permission. Even 

if the debtor has been permitted to become the DIP, he is supervised by the administrator. By 

contrast, under Chapter 11, a debtor automatically becomes the DIP upon the commencement 

of reorganization procedure and there is no trustee supervising the debtor’s business 

management activities. Similar to Chapter 11, the EBL provides the DIP with an exclusivity 

period for proposing a plan.262 Just as the exclusivity period under the US law,263 the 

exclusivity period under the Chinese law helps the plan proponent to gain substantial control 

over the reorganization decision-making. Once a Chinese debtor is permitted by the court to 

be a DIP, just as a US DIP, the Chinese DIP possesses significant control power over its 

                                                        
259 The EBL, art. 79; 88.  
260 The EBL, Art. 79. 
261 Id. 
262 The initial exclusivity period for the DIP or the administrator to propose a plan is 6 months and may 
be extended for 3 months. The EBL, Art. 79. 
263 How the exclusivity period helps the sole plan proponent, the DIP in Chapter 11, to control the 
decision-making is discussed in detail Section 3.1.2.2 of this book. 
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reorganization decision-making. 

When comparing the textual provision of Chapter 11 and the EBL, one finds that a US debtor 

enjoys more power of than a Chinese debtor, since a Chinese debtor needs to pass through a 

judicial screening in order to become a DIP and its business management is subject to the 

administrator’s supervision. This difference has caused some scholars to conclude that 

Chinese bankruptcy law adopts an administrator-controlled model, which is quite different 

from the debtor-controlled model of the US law.264 However, the difference between the 

control model of the Chinese and US reorganization procedure is not as big as it seems.  

It should be noted that the US DIP can be challenged and may be replaced by a trustee.265 

Although under the EBL there is a judicial examination procedure, it is not certain than when 

compared with a US debtor a Chinese debtor has fewer opportunities to become a DIP. If the 

court adopts the same standard as used in the US and refuses the debtor’s application only for 

cause of fraud, incompetence and gross mismanagement etc., the difference is only procedural 

instead of substantial. The EBL does not provide clear requirements that a debtor should 

satisfy in order to become a DIP. However, the legislative material of the EBL offers guidance 

to the spirit of the law. The legislative material states that the proposed law provides the 

debtor with the right of applying to the court for retaining control over its business 

management in order to make full use of the debtor’s information advantage with respect to 

the debtor’s business and encourage the debtor to seek the formal reorganization procedure at 

an early stage for solving the problem.266 Therefore, the legislative rationale of the Chinese 

DIP system is substantially similar to that of the US DIP system.267 It has been remarked that 

the Chinese DIP system is “basically a modified DIP approach”.268  

                                                        
264 William J. Woodward, Jr. (2008), "Control" in Reorganization Law and Practice in China and the 

United States: An Essay on the Study of Contrast, 22 Temple Int'L & Comp. L. J. 141, p. 

147(commenting that like the former Chapter X of the U.S. Bankruptcy Act, Chinese bankruptcy has, at 
its center, a bankruptcy administrator, to whom the law entrusts most of the decisions that will affect the 
future of the business while the American law chooses the DIP to control the reorganization procedure).  
26511 U.S.C. 1104(a). 
266 Zhijie Jia (2004), Explanations on the Draft Enterprise Insolvency Law of the People's Republic of 
China, the legislative report delivered on the 10th Session of the Standing Committee of the Tenth 
National People's Congress, which was held on June 21, 2004. 
267 House Report, at 6192. Barry L. Zaretsky, Trustees and Examiners in Chapter 11, 44 S. C. L. Rev. 
907, 925-6 (1993). 
268 Charles Booth, Drafting Bankruptcy Laws in Socialist Market Economies: Recent Developments in 
China and Vietnam, 18 Colum. J. Asian L. 93, 129-32 (2004) (commenting on the draft of the Chinese 
bankruptcy law presented to the People’s Congress for examination in October 2004, whose provisions 
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Moreover, the policy of favoring a DIP reflected in the legislative material has also been 

supported by the Chinese bankruptcy academia. Some leading Chinese bankruptcy scholars, 

who participated in the drafting of the EBL, have proposed that the court should adopt a 

generous policy.269     

Based on the legislative material and the ideas expressed by the scholar-drafters of the EBL, 

we may infer that although the procedure provided in the EBL for a debtor to be a DIP is 

different from that under Chapter 11, the substantial standard for being a DIP under the EBL 

was not intended by the legislators to be more restricted than that under Chapter 11. Just as 

under US law, under Chinese law, DIP is intended to be a general principle.  

As the substantial standard for a debtor to be a DIP in the EBL is intended to be the same as 

that in Chapter 11, one may further conclude that the decision-making model under the EBL, 

just as that under Chapter 11, is a debtor-controlled model since the DIP enjoys the 

exclusivity period for proposing a plan. It should be noted that the EBL only provides that the 

administrator supervises the DIP’s business decisions and does not put the DIP’s plan-drafting 

activities under the supervision of the administrator.270 

What is noticeable is that a Chinese DIP enjoys even more power to  because the EBL 

completely excludes competing plans. Under the EBL, the interested parties, such as the 

creditors, the shareholders, or the creditors’ committee, do not have the opportunity to 

propose a plan. In sharp contrast, under Chapter 11, in cases where the debtor is replaced by a 

                                                                                                                                                               
on the DIP system were the same as those contained in the EBL). Hon. Samuel L. Bufford, The New 
Chinese Bankruptcy Law Text and Limited Comparative Analysis, 16 J. Bank. L.&Prac. 5 Art. 3 (2007). 
269 Shuguang li, a scholar-drafter of the EBL, has clearly pointed out that allowing the debtor in 
possession should be the basic principle based on the two grounds. First, the debtor knows its business 
better than others. Second, if the management power is first conferred to the administrator and then the 
debtor’s managers are hired by the administrator, this will cause an unnecessary procedural burden and 
the ambiguity in the definition of the duty of the administrator and the debtor. Permitting the debtor to 
control its business management and putting the administrator in the role of supervisor may help clearly 
define the role of the administrator and the debtor. The debtor may be removed from possession only for 
cause such as fraud, dishonest, incompetence, and gross mismanagement 李李李 etc. (Shuguang Li) 《中中中中中中中中中中中中》(2006), (Several Controversial Issues Concerning the New Chinese 
Bankrup 《中中中中》 年 月月tcy Law), 2006 6  (China Law, June Issue of 2006), p.19. Other scholars 
suggest that the EBL should make up the vacancy and provide the conditions for the debtor to remain in 
possession in order to ensure a unified application of the EBL. Moreover, the conditions should be 
lenient since restrict conditions may hinder the debtor from timely filing a reorganization petition. 王王中、李李李(Xinxin Wang & Jianghong Li) (2009), 《论中中论论中中论论论论论论论论论》(On the Debtor-in-Possession System of Bankruptcy 《Reorganization), 政政政中中》 年年 期，2009 11 (Politics and Law, Issue 11 of 2009), p. 84. 
Professor Shuguang Li and Professor Xinxin Wang are scholars that participated in the drafting of the 
EBL. 
270 See Article 73 of the EBL and “3.2.3.4 The administrator’s restraint over the DIP” in this book. 
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trustee, the debtor fails to propose a plan, or the debtor’s plan fails to get acceptance from all 

the impaired classes, the interested parties get an equal right in proposing a plan.271 While 

under Chapter 11, the voting parties may vote against the debtor-proposed plan with a view to 

proposing and accepting a competing plan in the future, under the EBL, there is absolutely no 

pressure from competing plans on the sole plan proponent. Compared with creditors in a 

Chapter 11 case, creditors in an EBL case are even more passive and under higher pressure to 

accept an unsatisfactory plan proposed by the DIP if they think that they would fare even 

worse in liquidation.  

To summarize, the EBL has adopted a debtor-controlled decision-making model because the 

standard for a debtor to be a DIP is substantially similar to that under Chapter 11 and the DIP 

under the EBL enjoys the exclusivity period for formulating a plan with competing plans 

being completely excluded during and after the exclusivity period. The efficiency of the 

Chinese exclusivity period is discussed in the section below with reference to the adoption by 

the EBL of the debtor-controlled model. 

3.2.2.2 The efficient and inefficient elements of the exclusivity period under Chinese 

law 

Just as the exclusivity period under US law, the Chinese exclusivity period modifies the 

interested parties’ pre-bankruptcy entitlements in that it deprives the non-debtor parties of the 

right to propose  a plan on how to modify the old investment contract and create  a new one. 

According to the creditors’ bargain theory, an efficient bankruptcy system should encourage 

the interested parties to make an efficient decision that maximizes the debtor’s overall value 

and if bankruptcy law modifies the interested parties’ non-bankruptcy entitlements, the 

modification should be necessary to the collective procedure and that the benefits of this 

modification should be greater than the damage caused by the modification.272 Judged against 

these standards, this section analyses the efficient and inefficient elements of the Chinese 

exclusivity period from a comparative perspective.  

(1) Efficient and inefficient elements that are the same as those of the US exclusivity period  

                                                        
271 11 U.S.C. 1121(c). 
272 See Section 2.1.1.2. 
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The exclusivity period under the EBL, as a device that provides the DIP with the power of 

control over its reorganization decision-making, just as its counterpart under Chapter 11, has 

efficient elements, which are encouraging the debtor to file the reorganization petition without 

delay and expediting the reorganization decision-making process. The inefficient elements of 

the Chinese exclusivity period are causing of forced acceptance of the debtor-proposed plan 

by excluding competing plans and by providing the debtor with the power of delay. 273 

(2) The additional efficient and inefficient elements that make the Chinese exclusivity 

period different from the US exclusivity period  

(i) The efficient and inefficient elements of the shortened period and the reduced 

discretionary power of the court in designing the length of the exclusivity period for a 

specific case 

The Chinese exclusivity period is different from the US exclusivity period in that the 

maximum time length for the exclusivity period under Chinese law274 is much shorter than 

that of the US exclusivity period.275 The efficient element of shortening the exclusivity period 

is that it, to some extent, mitigates the plan proponent’s power of delay. However, it is 

inefficient in that the shortened period may be insufficient for the plan proponent to formulate 

an efficient and feasible plan in a complicated case. 

Compared with Chapter 11, the EBL provides the court with less discretionary power in 

supervising the length of the exclusivity period. Under the EBL, the 6-month initial exclusive 

period may not be reduced and may be extended only once for 3 months. By contrast, under 

Chapter 11, the initial exclusivity period may be reduced or extended by the court subject to 

the limitation that the total length of the exclusivity period should be no longer than 18 

months (for proposing a plan) and 20 months (for soliciting acceptances). The reduced 

flexibility in designing the length of the exclusivity period for a specific case, on the one hand, 

reduces the litigation cost caused by the various reduction and extension applications; on the 

other hand, it reduces the room for the court to design a proper time length for a specific case. 

(ii) The efficient and inefficient elements of separating voting from the plan-drafting 

                                                        
273 For a detailed analysis of the efficient and inefficient elements of the exclusivity period as a device 
that provides the debtor with the power of control , please refer to Section 3.1.2.1 and 3.1.2.2. 
274 The maximum time length of the Chinese exclusivity period is 9 months. The EBL, Art. 79. 
275  The maximum time length of the Chinese exclusivity period is the 18-month period for plan 
proposing and the 20-month period for soliciting acceptances. 11 U.S.C. §1121(d)(2). 
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process 

In addition to the common character, some details of the design of the exclusivity period 

under Chinese law and US law are different. Under US law, the exclusivity period is a period 

for both proposing a plan and soliciting acceptance of the proposed plan. During the 

exclusivity period, the debtor may propose a plan, solicit acceptances of the draft plan by 

collecting the interested parties’ votes on the plan, modify the draft plan based on the voting 

result and then solicit acceptances for the modified plan.276  In sharp contrast, under the EBL, 

the exclusivity period is only a period for proposing a plan. Voting is done in the meeting held 

by the court within 30 days after the court receives the draft plan. If the plan fails to receive 

the acceptance of all voting classes, the plan proponent may negotiate with the dissenting 

classes. The dissenting classes may vote again after the negotiation. The plan can be voted for 

two times at maximum.277 Thus, plan formulation and official voting is separated under the 

Chinese law. 

The separation is efficient in that it makes it difficult for the plan proponent to use the delay 

strategy in the exclusivity period. Under Chapter 11, the plan proponent may wait with the 

legally effective consent at hand until the objecting parties are forced to compromise. By 

contrast, under the EBL, it is not easy for the plan proponent to force out official consent via 

strategic delay. Once the objecting parties feel that the plan proponent does not propose the 

draft plan to the court because the plan proponent is waiting for their acceptance, they may 

say yes and vote no so as to avoid the delay. However, the separation is inefficient in that it 

may hinder the plan proponent from designing and modifying the draft plan based on the 

official voting result of the bargaining parties until he reaches a satisfying plan that gains the 

support and compromise from most of the bargaining parties. If some bargaining parties do 

not keep a consistent position, which means that they say yes but vote no, the efforts made by 

the plan proponent for a consensual plan based on the informal opinions he solicited during 

the exclusivity period will be wasted. 

(iii) The efficient and inefficient elements of completely excluding competing plans  

The Chinese exclusivity period differs from the US exclusivity period in that the EBL 
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completely excludes competing plans. If the administrator or the DIP fails to propose a plan 

during the exclusivity period, or the proposed plan fails to pass the voting and confirmation 

procedure, the court will rule to terminate the reorganization procedure.278 Thus, under the 

EBL, the interested parties other than the DIP or the administrator never have the opportunity 

to propose a plan. In sharp contrast, under Chapter 11, if the debtor is replaced by a trustee or 

the debtor fails to propose a plan, or the debtor’s plan fails to pass the voting and confirmation 

procedure, all the participating parties have the right to propose a plan.  

The complete exclusion of competing plans is efficient in that it motivates the debtor to seek 

to use of the reorganization procedure without delay and expedite the decision-making 

process since the voting parties have no other choices in the future. However, it is inefficient, 

in that it provides the sole plan proponent with much power of control and may cause forced 

acceptance of an unsatisfactory plan, which is less efficient than potential competing plans. 

Compared with the US exclusivity period, the Chinese exclusivity period provides the sole 

plan proponent with even more power of control . In a Chapter 11 proceeding, the voting 

parties may vote against the debtor-proposed plan with a view to accepting a competing plan 

in the future. However, in an EBL reorganization procedure, there is no pressure from 

competing plans whatsoever on the sole plan proponent. In an EBL case, creditors are even 

more passive than the creditors in a Chapter 11 case. If creditors think they would be even 

worse off in liquidation, then they will be forced to accept an unsatisfactory plan proposed by 

the administrator or the DIP. One may argue that the debtor’s management is forced to accept 

the voting parties’ opinions since they may also be worse off if the plan is rejected. However, 

what deserve special attention are the situations where the acting parties are not as honest and 

capable as we imagine. In cases where the debtor’s managers are unable to understand and 

absorb more efficient ideas or try to force a less efficient plan out of distorted incentives, 

compared with the US exclusivity period, the Chinese exclusivity period puts interested 

parties at a more disadvantaged position.  

3.2.3 Measures for mitigating the inefficient elements of the exclusivity period 

Just like Chapter 11, the EBL adopts some measures to counterbalance the inefficient effects 
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of the exclusivity period and strengthen the interested parties’ control over the sole 

plan-proponent in order to encourage the interested parties to reach an efficient decision. This 

section gives a brief description of the restraining measures and analyzes the efficient and 

inefficient elements of each restraining measure. According to the creditor’s bargain theory, 

an efficient bankruptcy system should motivate the interested parties to make an efficient 

decision, i.e. an efficient plan that maximizes the debtor’s overall value and the recovery of 

the participating parties as a group.279 Judged against the standard proposed by the creditors’ 

bargaining theory—maximization of the debtor’s value, this section analyzes the efficient 

elements of each restraining measure, i.e. the contribution of a restraining measure to the 

collective procedure and efficient decision-making, and the inefficient elements of each 

restraining measure, i.e. the damage or cost that a restraining measure brings to the collective 

procedure and efficient decision-making. 

3.2.3.1 The committee device 

(1) Establishment of creditors’ committee  

While several kinds of committees may be established in a Chapter 11 case, in an EBL case 

only one committee may be established, which is the creditors’ committee.280 Whether to 

establish the creditors’ committee is decided by the creditors’ meeting.281 All the creditors 

holding claims that have been declared to and confirmed by the court may attend the 

creditors’ meeting.282 A decision of the creditors’ meeting is legally effective if it is supported 

by more than half of the creditors that actually voted and the supporting creditors hold more 

than half of the total unsecured credit.283 If a creditors’ meeting decides to establish a 

creditors’ committee, it should further vote on the members of the committee. The creditors’ 

committee should contain no more than nine members and should be comprised of 

representatives of creditors and one representative of the debtor’s employees or the 

employee’s union.284  

                                                        
279 See Section 2.1.1.1. 
280 The EBL, Article 67-69. 
281 The EBL, Article 67. 
282 The EBL, Article 59. 
283 The EBL, Article 64. 
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(2) Special emphasis on unsecured creditors’ power to influence  

The voting rule of the creditors’ meeting reflects that the EBL intends to ensure that 

unsecured creditors’ interest is represented by the creditor’s meeting’ s decision since it 

requires that the assenting creditors should hold more than half of the total amount of 

“unsecured credit”. If a decision is supported by all secured creditors but is supported by 

unsecured creditors holding less than half of the total amount of unsecured claim, this 

decision cannot be passed. If a decision is objected to by all secured creditors, but is 

supported by unsecured creditors holding more than half of the total amount of all unsecured 

claims, then it is possible that  the decision will be passed, as unsecured creditors are 

generally larger in number than secured creditors. 

(3) Role of the creditors’ committee 

The duties and powers of the committee include: supervising the management and disposal of 

the bankrupt estate; supervising the distribution of the bankrupt asset; proposing to convene 

the creditors’ meeting; and perform other duties delegated by the creditors’ committee. 

Furthermore, the creditors’ committee may request the administrator and the debtor’s 

personnel to provide explanation and relative files with respect to matters within their duties. 

If those persons refuse to accept the supervision of the creditors’ committee, the creditors’ 

committee may file a petition to the court and request  a judicial decision on the supervision 

matter. The court should make a decision within 5 days. 285 In addition, the EBL grants the 

committee’s special supervision over the administrator’s important business decisions. Where 

the administrator controls the debtor’s business management, the administrator shall report 

the important business management decisions to the creditors’ committee in a timely manner, 

which includes: transfer of real estates (e.g. land, house etc.); transfer of important property 

rights (e.g. mineral prospecting right, mining right, intellectual property right etc.); transfer of 

the total stock or business; borrowing money; establishment of security; transfer of credit and 

securities; performing a contract that has not been executed by the debtor and the other 

contractual party; abandonment of rights; repossession of collaterals; and other asset disposal 

decisions that have material influence over the creditors’ interest. If the creditors’ committee 
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is not established, the administrator should report these actions to the court. 286 To summarize, 

the committee’s role is mainly to supervise the business management decisions of the DIP or 

the administrator and the distribution of the bankrupt asset.  

(4) Special problems with the EBL committee device 

Compared with the committee device under Chapter 11, the EBL committee device has 

several problems which hinder it from functioning effectively and reduce its efficient 

elements.  

(i) The problem concerning the establishment of committees 

Under the EBL, only one committee, i.e. the creditors’ committee may be established. By 

contrast, under the U.S. law, in addition to the mandatory establishment of an unsecured 

creditors’ committee, additional committees, such as a committee of equity holders, tort 

claimholders etc. may be established. Whether to establish the additional committees is 

decided by the court based on the specific situation of a case. In comparison, the EBL lacks 

the provision for flexible establishment of additional committees. In a case where any group 

of dispersed creditors or shareholders need representation, such as the large number of 

workers hurt by poisonous materials or consumers being hurt by poisonous products, the 

court can not employ the committee device to strengthen these parties’ participation in the 

plan-formulation and decision-making. 

(ii) The problem with grouping secured and unsecured creditors together 

With respect to the establishment and operation of the creditors’ committee, the EBL does not 

make a clear distinction between secured and unsecured creditors. Both secured and 

unsecured creditors may vote for whether to establish the creditors’ committee and are equally 

qualified to be elected as committee members. In contrast, Chapter 11 lays special emphasis 

on the committee of unsecured creditors. Under Chapter 11, only unsecured creditors may 

vote for the members of the unsecured creditors’ committee and may be elected as the 

members.  

There is often conflict of interest between secured and unsecured creditors in the context of 

reorganization. Secured creditors’ participation makes the decision-making process 

concerning whether to establish the creditors’ committee and who should become the 
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members of the committee complicated and uncertain. Moreover, if both of them sit in the 

committee, the function of the committee may become uncertain and problematic. Some 

committee members may be friendly to secured creditors, while others may care about the 

unsecured creditors more than secured creditors. As discussed in part (2) of Section 3.1.3.1, 

emphasis on the committee of general unsecured creditors make sense in that general 

unsecured creditors need representation more than secured creditors and occupy a special 

position in the decision-making process. To the extent that the EBL does not establish a 

committee purely for general unsecured creditors, the general unsecured creditors’ 

participation in the decision-making may be weakened.  

(iii) The problem in using the creditors’ committee to represent employees’ interest 

The EBL, by requiring that one member of the creditors’ committee must be the 

representative of the debtor’s employees or the employee’s union, imposes the function of 

employee protection over the creditors’ committee. On the one hand, it is economical to use a 

creditors’ committee to represent both creditors and employees. On the other hand, mixing 

employee protection and general creditors’ protection together may do no good to either goal. 

In cases where the general creditors’ interest is congruent with that of employees, it is not 

necessary to put an employee representative into the committee. In cases where employee 

protection contradicts general unsecured creditors’ interests, it is unrealistic for the employee 

representative to play a constructive role in influencing the actions of the creditors’ committee. 

The employee representative member may create conflicts inside the committee, hinder the 

creditors’ committee from making decisions in an efficient way and obscure the function of 

the creditors’ committee. In this situation, a better solution is to establish a committee of 

employees.  

Moreover, in the bankruptcy reorganization context, the employee’s interest mainly lies in the 

unpaid claims held by the employees and the job opportunity of the employees. The 

employees’ interest in receiving payment of their claims is protected by the superior priority 

of employee claims.287 As the EBL sets the employment claim at a priority level higher than 

that of general unsecured claims, employees and general unsecured creditors are basically 

                                                        
287 Article 87 of the EBL, which requires the full payment of the employment claims as the precondition 
of a crammed down plan. See Section 4.2.2.1 for the discussion of the whole payment priority order in 
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classified into different groups. It is thus not necessary to use the creditors’ committee to 

represent the interest of employees. With respect to job opportunity protection, it is not proper 

to impose such a function on bankruptcy law. According to the creditors’ bargain theory, 

bankruptcy law should only deal with investor’s right, i.e. the property rights held by 

claimholders recognized by the non-bankruptcy law. Protection of non-investors’ interest, 

such as employees’ interest in respect of job opportunity should not be dealt with under 

bankruptcy law.288 Therefore, taking into account that the employees’ interest as creditors are 

protected by the enhanced priority in receiving payment that is given non-bankruptcy and 

bankruptcy law,289 there is no convincing reason for using the creditors’ committee to 

represent the interest of employees. 

(iv) Problems with respect to the creditors’ committee’s duty and power  

There are several problems in the EBL’s provision with respect to the committee’s duty and 

power.  

First, although the EBL grants the creditors’ committee’s supervision over the important 

business decisions of the administrator,290 it does not contain provisions concerning the 

creditors’ committee’s supervision over the DIP’s competence, the DIP’s important business 

decisions and the controlling party (the DIP or the administrator)’s reorganization decisions 

and the creditors’ committee’s right in participating in the plan-formulation etc. By contrast, 

Chapter 11 provides the committees with the power of supervising the DIP’s competence, the 

debtor’s business operation and reorganization decision-making of the case.291 One may 

argue that Article 68 of the EBL does provide in a general way that the creditors’ committee 

supervises the management and disposal of the debtor’s asset. However, in order to foster the 

committee’s contribution to efficient decision-making and plan-formulation, detailed 

provisions like those in Chapter 11 are more effective than a short and general provision. The 

problems are mainly caused by the fact that under the EBL, the creditors’ committee is 

                                                        
288 Section 2.1.1.2. 
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claims under bankruptcy and non-bankruptcy law. 
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provided as a general device which is applicable in all the bankruptcy proceedings, i.e. the 

liquidation, reorganization or reconciliation proceeding.292 In contrast, under the U.S. law, the 

committee device is specially designed for the reorganization procedure.293 The committee 

device is more necessary in the reorganization procedure than in the liquidation and 

reconciliation proceeding, since reorganization involves much more complicated negotiation 

and examination of the reorganization plan. However, the EBL fails to design the committee’s 

duty and power from the perspective of the reorganization context. 

Second, the committee, as the fiduciary of its constituents, should bear duties to its 

constituents. In order to motivate the members of the committee to carry out their duties, 

Chapter 11 provides the committee’s obligation of fiduciary, such as providing information 

access to its constituents and advising its constituents as to the quality of the proposed plan. 

294 By contrast, the EBL does not contain such detailed provisions.  

Third, the EBL does not contain provisions that empower the committee to hire professionals 

to provide professional services for the committee or allow the reimbursement of the cost of 

committee members and committee-hired professionals.  

To conclude, the legislative vacancy concerning the duties and powers of the creditors’ 

committee listed above weakens the committee’s contribution to efficient reorganization 

decision-making.  

(5) The efficient and inefficient elements of the EBL committee device 

The committee device under the EBL, just as its counterpart in Chapter 11, is efficient in that 

it restrains and helps the interested parties to produce an efficient plan, and is inefficient in 

that it causes certain costs. The creditors’ committee is the representative of the dispersed 

creditors and, like its constituents, bargains with the sole plan-proponent on the platform built 

                                                        
292 The EBL provides the regulation for the creditors’ committee in a separate chapter—Chapter VII, 
while it provides three different kinds of bankruptcy proceedings, which are reorganization, 
reconciliation and liquidation, in Chapter VIII, VIIII and X. For the whole structure of the EBL, please 
refer to part (4) of Section 1.3.2, entitled “The Establishment of the new bankruptcy law”. 
293 In the EBL, the establishment, duty and power of the creditors’ committee device is provided in an 
independent Chapter, i.e. Chapter 7, which implies that the provisions of this Chapter is applicable to all 
the bankruptcy proceedings in the EBL, i.e. the reorganization procedure (provided in Chapter 8), 
reconciliation proceeding (provided in Chapter 9) and liquidation proceeding (provided in Chapter 9). 
Please refer to Section 1.3.2 for the general structure of the EBL. By contrast, there are special 
provisions in Chapter 11 of the current US Bankruptcy Code dealing with the establishment and function 
of the committee device in the reorganization procedure. Hon. Samuel L. Bufford (2007), The New 

Chinese Bankruptcy Law Text and Limited Comparative Analysis, 16 J. Bank. L. & Prac. 5 Art. 3. 
294 11 U.S.C. § 1102 (b)(3); 1103(c)(3). 
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by the exclusivity period which tilts towards the sole plan-proponent. It restrains the 

controlling party’s use of its power of control, but cannot sufficiently counterbalance that 

control power. 

3.2.3.2 Judicial supervision over the length of the exclusivity period 

The EBL provides that the court, upon application of the sole plan proponent, may extend the 

exclusivity period for 3 months.295 The judicial supervision on the length of the exclusivity 

period under the EBL, just as its counterpart in Chapter 11, has efficient elements in that it 

helps to adjust a proper time length for the exclusivity period of a specific case and restrain 

the plan-proponent to propose a plan within a proper time period. It has inefficient elements in 

that it is not easy for the court to decide how long is proper for a specific case since it is the 

sole plan proponent who has direct access to the information concerning plan-formulation and 

who is the major party that provides the court with the evidence for the extension. The 

exclusivity period, regardless of whether it is 6, or 9 months, is by nature a device that helps 

the sole plan proponent to keep control. The judicial supervision can help to avoid a delay of 

3 months, but cannot sufficiently counterbalance the debtor’s power of control. 

3.2.3.3 The administrator’s control over  the DIP 

Under the EBL, the plan proponent is the controlling party, who controls both the business 

and reorganization decision-making. As discussed in Section 3.2.2.1, since legislators 

intended the court to adopt a lenient policy in dealing with the debtor’s application to be a DIP, 

the debtor is generally expected to be the controlling party. A prominent difference between 

the US and Chinese DIP system is that a Chinese DIP’s business management is under the 

supervision of a bankruptcy administrator. Because allowing the debtor to be a DIP is 

intended by the legislators to be the general model, in most cases, the administrator’s main 

contribution to the collective procedure is expected to be his professional supervision over the 

DIP. The administrator’s supervision over the DIP has both efficient and inefficient elements. 

Its efficient elements lie in that there is a professional supervision over the DIP, which 

encourages the DIP to practice efficient decision-making. Its inefficient elements mainly lie in 
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that it incurs cost. In addition, the problems in EBL’s provisions concerning the 

administrator’s supervisory power and the selection of an administrator for a specific case 

may hinder the administrator’s contribution to the decision-making. Detailed analysis is 

below. 

With respect to the administrator’s supervision over the DIP, the EBL only contains a general 

provision that a DIP’s business management is under the supervision of the administrator.296 

The EBL does not provide a detailed set of rules concerning the administrator’s supervision 

over the DIP’s business management. The EBL’s provisions with respect to the 

administrator’s supervision over the DIP’s plan-formulation activities have the defect of being 

too general and incomplete, which may lessen the administrator’s contribution to the efficient 

reorganization decision-making process. In order to enhance the administrator’s contribution 

to efficient reorganization decision-making, the EBL should provide rules on the 

administrator’s duty and powers with respect to the DIP’s business management and 

plan-formulation, such as the DIP’s duty of providing timely reports to the administrator 

about the important business decisions, the administrator’s duty and power in participating in 

the plan-formulation, inquiring and collecting information with respect to the process of the 

plan-formulation, the feasibility of the draft plan, providing periodical information to the 

interested parties about the plan-formulation and advising the interested parties about the 

efficiency and feasibility of the proposed plan etc.  

The administrator’s contribution to the reorganization procedure, whether as a controller or a 

supervisor over the DIP, is related to his expertise. In the reorganization procedure, the 

administrator is to make the business decisions on how to deal with the debtor’s assets or to 

examine whether the DIP makes the proper business decisions. An administrator who is a turn 

around expert in the debtor’s business will do a better job than others who possess less 

expertise concerning the debtor’s industry. Selecting a suitable administrator for a specific 

case is important for achieving the goal of maximizing the overall value of the bankrupt estate 

and protecting and enhancing the overall interests of all the claimholders as a group. There are 

several problems in the SPCS’ provisions on the selection of the administrator for a specific 

case.  
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First, it is noticeable that the SPCS puts the power of selecting an administrator for a specific 

case in the hands of the court. The SPCS provides that the general method adopted by a court 

to appoint an administrator is to be objective or stochastic method. This method may be a 

good method for preventing judicial corruption and bias in choosing an administrator, it is not 

an ideal method for choosing a suitable administrator. Moreover, since the SPCS does not 

mandate the trial court to use a stochastic method, the trial court may choose a suitable 

administrator for the extant case by using its discretionary power. 297 This leaves room for 

judicial corruption since no other provisions exist for enhancing interested parties’ 

participation in selecting a suitable administrator for their case and restricting the trial court’s 

discretionary power to the minimum. Compared with the judges, the interested parties, such 

as the debtor or the creditors, often know the debtor’s business better than the judge and have 

more incentive in selecting a competent administrator at a reasonable cost. It seems 

reasonable to give the interested parties the opportunity to play a role in selecting a suitable 

administrator for their case. One might worry that the debtor’s management and the creditors 

may have different opinions and may even have tainted incentives. However, if the system is 

delicately designed, for instance, allowing the parties to choose an administrator based on a 

public bidding result, the interested parties may be forced to reach a reasonable decision. 

Even if there may be corruption, it is more difficult for an administrator to buy consent from a 

voting group than from one judge.  

Second, the selection of the suitable administrator is generally limited to the administrator 

who is registered in the jurisdiction area of the trial court. This artificial geographic limitation 

may hinder the most qualified administrator from being appointed for a specific case, 

especially in the areas where there is a limited number of skilled administrators. If the 

interested parties prefer to select a suitable administrator from other areas, then this 

geographical limit may become an obstacle to efficient reorganization. Generally, one may 

worry that hiring an administrator from an area far away from the trial court yields higher 

costs. However, if the law would give the interested parties, such as the unsecured creditors, 

the option to decide whether or not to limit the choice of the suitable administrator within the 

jurisprudence area of the trial court, there is no need to worry about the increased cost since 
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interested parties will evaluate whether the increased cost is lower than the corresponding 

benefits. 

3.2.4 General comments on the Chinese Plan-drafting system 

Judged against the standard proposed by the creditors’ bargain theory—the maximization of 

the debtor’s overall value, the Chinese plan-drafting system is efficient in that it encourages 

the early filing of a reorganization petition and expedites the decision-making process by the 

adoption of the DIP system and the exclusivity period; it is inefficient in that it may cause 

forced acceptance of the plan proposed by the sole plan-proponent since it excludes 

competing plans from being proposed and considered. The EBL has adopted a series of 

measures in order to strengthen the participation of interested parties and restrain the sole 

plan-proponent. These measures help to mitigate the inefficient elements of the exclusivity 

period. However, these measures, by nature, can not sufficiently counterbalance the power of 

control given to the sole plan proponent by the exclusivity period.  

3.2.5 Weighing the exclusivity period’s contribution against damage to the collective 

procedure and some reform suggestions for the exclusivity period 

As discussed in the first paragraph of Section 3.1.2, the exclusivity period, by depriving 

non-debtor parties of the right to propose a plan on how to change their investment contract, 

modifies the interested parties’ pre-bankruptcy entitlements. According to the creditors’ 

bargain theory, the bargaining parties’ pre-bankruptcy entitlements can be modified under the 

condition that it is necessary for preserving the benefits of the collective procedure and the 

benefits created by the modification should be greater than the damages caused by it.298 In 

order to evaluate the exclusivity period, this section examines whether the exclusivity period 

is necessary to the collective procedure and whether the benefits it brings to the collective 

procedure is greater than the damages caused by it.  

3.2.5.1 Whether the exclusivity period is necessary for the collective procedure 

Can the collective decision-making process proceed without the exclusivity period or is it 

necessary to the collective bankruptcy proceeding? Unlike the automatic stay, the exclusivity 
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period is not something that is essential to the existence and operation of the collective 

procedure. Bankruptcy law may choose whether to provide a special capable party, such as 

the debtor, with the exclusivity right of proposing a plan or to allow several or all the 

interested parties to propose a plan.  

3.2.5.2 Examining the exclusivity period’s contribution to the early filing of 

reorganization petition    

According to the conventional opinions, the first efficient element of the exclusivity period is 

that it encourages the early filing of a reorganization petition because it helps the debtor’s 

managers to keep their position of control and their job during the reorganization procedure 

and may further help them to keep their position of control in the future since it improves the 

debtor-proposed plan’s chance of becoming effective. However, the influence of the 

exclusivity period over the preservation of the debtor’s managers’ jobs and the early filing of 

reorganization petition seems to be exaggerated in the conventional opinions. 

(1) The exclusivity period can not help tainted managers to keep their jobs. 

Empirical studies of Chapter 11 may serve as valuable indicia of the exclusivity period’s 

effect in preserving a manager’s job. According to these empirical studies, the turn over rate 

for the Chapter 11 debtors’ top managers has been extraordinarily high. According to Gilson’s 

study, 29% of the original top managers of the 69 publicly held companies that filed for 

bankruptcy under Chapter 11 survived over the four-year-period starting two years before the 

date of bankruptcy filing.299 LoPucki and Whitford studied 43 big bankruptcy reorganization 

cases and found that in 91% of these companies there was at least one change in CEO during 

the two year period beginning eighteen months before the bankruptcy filing and ending six 

months after the plan confirmations.300 Betker studied 75 firms that filed for bankruptcy 

under Chapter 11 and had their reorganization plans confirmed during the time period from 

1982 to 1990 and found that only 25% of the original CEOs, who held office two years before 

default survived on emergence from bankruptcy.301 By contrast, “the replacement rate of 
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management for companies not in financial distress for a comparable two-year period was 

about 6-10%.”302 “If one assumes retaining their jobs is a high priority for managers, these 

findings suggest that managers have relatively little power during bankruptcy 

reorganization.”303 The high turn over rate might be explained by a cultural norm that 

someone must take the blame for the massive loss that leads to bankruptcy reorganization.304         

(2) Without the exclusivity period, the debtor’s managers’ situation in preserving their jobs 

and keeping their position of control may not be seriously influenced. 

If there would be no exclusivity period, a plan-competition system would be the natural 

choice. Plan-competition does not naturally cause the old managers to lose their pivotal 

position. The debtor’s managers possess natural advantages that help them to keep their 

pivotal position in the plan formulation and competition. First, the debtor’s managers 

naturally occupy the best position in relation to information about the debtor’s business.305 

Moreover, solving the debtor’s financial problem and drafting a reorganization plan is 

naturally their job and they are able to devote their time to the plan formulation.306 These 

natural advantages help them to play a central role in the plan formulation and competition. 

Even if a non-debtor party has an efficient rehabilitation idea in mind, he needs the debtor’s 

managers’ cooperation in acquiring the necessary information. Since drafting a competing 

plan is an extra burden for a non-debtor party and he will bear dead weight loss if his plan 

fails in the competition, a non-debtor party, who has an efficient idea in mind, may choose to 

avoid the cost in plan formulation and the risk in plan competition by seeking cooperation 

from the debtor’s managers, especially in the reorganization of large public corporations, 

where the cost of drafting a plan is typically high. Therefore, plan competition will not 

absolutely turn the debtor’s managers and other plan proponents into hostile opponents, but 

may serve as a pressure that forces the managers to actively consider the competing ideas, 

adopt the most efficient ideas and draft the most efficient plan instead of lazily and stubbornly 
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insisting on their own ideas. Without the exclusivity period, the debtor’s managers will still be 

the major plan proponents and stand good chance of wining the plan competition if they work 

conscientiously towards collecting efficient ideas and proposing an efficient plan.  

In addition, under a plan-competition system, the debtor’s managers may still stand a good 

chance of keeping their jobs in the reorganized debtor. Even if a competing plan proposed by 

the non-debtor parties wins, the new owners or investors of the debtor may not remove the old 

managers, since the old managers naturally know the debtor’s business better than anybody 

else and management consistency is important for the new owners. “Changes in management 

are disruptive; new management needs time to become informed, and that tends to delay the 

reorganization effort. Consequently, managers who had good credentials, demonstrated 

success, and had the confidence of the various parties to the reorganization were regarded as 

important assets.”307   

(3) Whether the debtor’s managers’ fear of losing their job is big enough to hinder their 

reorganization petition is unclear. 

The debtor’s managers’ fear of losing their job is limited if the labor of the debtor’s managers 

can easily be sold on the labor market. Publicly held corporations are characterized by a 

separation of ownership and control. Professional managers are hired by the dispersed owners 

to run these corporations.308 The labor of the managers of large public companies, as a kind 

of professional labor, generally enjoys better marketability than that of managers of 

closely-held companies.309 Few managers of large public companies have firm-specific 

expertise which loses its value totally if they are removed from their position. The negative 

effect of canceling the exclusivity period is limited to the extent that the managers can find 

other, similar, jobs. Moreover, if they do possess such specific expertise that is necessary to 

the company, generally they can easily get the compensation for their expertise from the new 

owners of the reorganized company.310 The labor of managers of small corporations may not 
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have good fluidity. Managers of close corporations often have got firm-specific expertise, the 

value of which is closely combined with the existence of the debtor’s business.311 Without the 

exclusivity period, they may have a fear of losing their job and thus delay the reorganization 

petition. In this situation, it should be noted that whether they can keep the value of their 

firm-specific expertise depends on the market parties’ judgment over the debtor’s value, i.e. 

whether the debtor’s business really has a going-concern surplus. If their business really has a 

going-concern surplus, which is often combined with the special value of their firm-specific 

expertise, they can actively communicate with the old creditors or the new financers about the 

going-concern value, draft a rehabilitation plan, win the plan competition and keep their jobs. 

A reorganization law that artificially protects all the debtor’s managers from losing their jobs 

by providing them the power to control the reorganization decision-making process may 

produce contra-productive effect. Furthermore, without the exclusivity period, they will still 

choose to use the formal reorganization procedure without delay if they could not conduct 

rehabilitation out of court under the pursuit of creditors and early reorganization is the way of 

successful rehabilitation and keeping their job.    

(4) The inducement from the exclusivity period is not necessary when there is only one 

formal proceeding for corporate reorganization. 

   While the Chinese exclusivity period is a product of learning from the US wisdom, the US 

exclusivity period was the product of the attempt to take over the successful part of the prior 

law—Chapter XI of the 1898 Bankruptcy Act.312 However, the contribution of the exclusivity 

period to the success of Chapter XI of the 1898 Bankruptcy Act is ambiguous. In addition to 

the lack of the exclusivity period, many other negative factors contained in Chapter X of the 

1898 Bankruptcy Act, such as the appointment of a trustee in every case, the court’s long and 

intricate approval hearing over the trustee-proposed plan, the process of getting the Securities 

and Exchange Commission’s advisory report over the trustee-proposed plan etc., contributed 

to the market parties’ disfavor of Chapter X and their favor of Chapter XI.313 It is difficult to 
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judge how much the exclusivity period has contributed to this result. 

What is even more important is that the debtors’ reluctance in using Chapter X of the 1898 

Bankruptcy Act resulted from the comparison of two available reorganization procedures. If 

the reorganization law provides two available proceedings, the debtor’s managers, of course, 

will compare and choose the more favorable one. However, under current US or Chinese 

bankruptcy law, there is only one proceeding for corporate reorganization. Even if it does not 

provide an exclusivity period for the debtor, the debtor may still actively choose to use this 

formal legal device because it provides special advantages compared with the out-of-court 

workouts, such as the protection from the creditors’ harassment provided by the automatic 

stay, the acceptance of a class based on a majority voting rule etc. The debtor’s managers may 

still file for the formal procedure at an early stage because they do not want to miss the good 

timing for a successful rehabilitation, which is often the practical way of saving their jobs and 

career record. 

(5) The debtor’s managers are not the only parties that are relied upon to sense financial 

distress and file for reorganization. 

The debtor’s managers are not the only party that is relied on to sense the financial distress 

and file for reorganization. Creditors, who can not receive payment for their credit, may 

actively push the debtor into reorganization if they are confident that the formal proceeding 

will help them to find the most efficient solution instead of forcing a debtor-proposed plan 

upon them. In situations where creditors have sensed the financial distress and pushed the 

debtor into the liquidation proceeding, the other parties seeing a going-concern surplus, such 

as the debtor, may further apply to the court for converting the liquidation case to a 

reorganization case.  

3.2.5.3 Examining the exclusivity period’s contribution to the expedition of the 

reorganization decision-making process 

  The second efficient element of the exclusivity period is expediting the reorganization 

decision-making process. There is a conventional worry that plan competition will add delay, 
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confusion to the bargaining process and the cram down procedure since the voting parties and 

the court will be faced with the problem of comparing “apples with oranges” and the 

disturbance of the liquidation plans.314  

A powerful refutation to the argument that the exclusivity period expedites the 

decision-making process is the commonly recognized delay strategy used by the debtor in 

order to force a compromise from creditors. By contrast, under a plan-competition system, 

strategic delay will no longer be an effective weapon, since if a plan proponent lags behind in 

bargaining and communicating effectively with the voting parties within the specified time 

period, his plan may become less attractive than it would have been and thus gain less support. 

The competition pressure will motivate a plan proponent to abandon delay and work 

diligently in communicating with the voting parties, collecting efficient ideas and optimizing 

the quality of his plan.  

Moreover, although one may worry that many competing plans will emerge and make the 

decision-making process a chaos, it is unlikely, in most cases, that creditors would bear the 

cost and trouble of formulating competing plans.315 The cost and confusion should not be 

exaggerated.  

Finally, the time cost during the plan formulation process need not dramatically increase 

under a plan-competition system. A plan-competition system will not lead to extra delay in the 

bargaining process since all the plan proponents will draft their plan, negotiate with the voting 

parties concerning their plan, modify and solicit acceptance of their plan during the same 

legal time period. It is not certain that forcing the interested parties to consider only the 

debtor’s plan will help them to make a quick decision. By allowing all the alternative plans to 

be compared at the same time, a plan-competition system may help the voting parties to judge 

the quality of the plans and quickly settle on the best plan. Under the exclusivity period, it is 

hard for the voting parties to judge whether the debtor’s plan is the best one available since 

whether there is potentially a better plan is unknown.  
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3.2.5.4 Examining the conventional opinions concerning plan-competition  

The conventional opinion concerning a plan-competition system is that it is impractical 

because it makes little contribution to efficient reorganization while adding great delay and 

cost to the bargaining process and the cram down procedure since the voting parties and the 

court will be faced with the problem of comparing “apples with oranges” and the disturbance 

of the liquidation plans;316 There are several reasons for the “little contribution” argument. 

Creditors are considered to take little interest in rehabilitating a bankrupt debtor. They are 

unwilling to throw good money after bad. Even if a creditor, or other interested party, had a 

big financial stake in the debtor making rehabilitation efforts worthwhile, there are practical 

problems that make alternative plan formulation difficult, if not impossible. These problems 

include: lack of information about the debtor, expense of information gathering and plan 

formulation, debtor resistance etc.317 To conclude, plan competition seems to contribute little 

to the production of efficient plans while causing longer delay, higher cost while its cost may 

be disproportionally high to its contribution.318 Thus, the exclusivity period was justified as a 

practical and “second best” choice.  

However, obviously, forcing the interested parties and the court to consider only the 

debtor-proposed plan is not in line with making the most efficient reorganization decision. No 

one would agree that the best way to find an efficient solution to the financial problem is to 

exclude the ideas from non-debtor parties and consider only the ideas from the debtor or the 

administrator. The ideal and reasonable way should be to allow all the ideas to be put forward 

and compared. The conventional wisdom concerning the longer delay,319 higher cost, and 

little contribution of a plan-competition system in comparison with the exclusivity period 

seems to be superficial. A detailed analysis is below. 

(1) Examining the conventional “higher cost” argument concerning plan competition 

                                                        
316 See part (2) of Section 3.1.2.1. 
317 Barbara E. Nelan, Multiple Plans “On the Table” During the Chapter 11 Exclusivity Period, 6 Bankr. 
Dev. J. 451, 477 (1989). 
318 Barbara E. Nelan, Multiple Plans “On the Table” During the Chapter 11 Exclusivity Period, 6 Bankr. 
Dev. J. 451, 477 (1989). , Novica Petrovski (2003), The Bankruptcy Code, Section 1121: Exclusivity 

Reloaded, 11 Am. Bankr. Inst. L. Rev. 451, pp. 487; 491-2. 
319 The conventional “longer delay” argument has been discussed in part “Examining the exclusivity 
period’s contribution to the expedition of the reorganization decision-making process”. The following 
part will discuss the “higher cost” and “little contribution” argument. 



 91 

One may worry that plan competition adds cost, confusion or difficulty to the 

decision-making, since it may stir up the controversy in the bargaining process and the cram 

down proceeding, lead to the examination of different plans instead of one plan. However, it 

should be noted that while comparison of competing plans may be difficult in cases where 

there are equally good plans, in cases where the quality of the competing plans can easily be 

compared, plan competition can help the interested parties to make a choice without doubt. 

Although comparison is often difficult, when making a decision, we would generally 

appreciate a law under which we have the right to compare the available choices rather than a 

law under which we have one choice, the other choices being concealed. Without comparison 

of all the available choices, we may never know whether the choice is really the best one in 

practice. 

The cost incurred by plan competition in the bargaining process should not be exaggerated 

because even under a plan-competition system, there are potential forces driving the 

bargaining parties to reach a consensual plan. Because the bargaining parties, especially 

creditors, bear time cost for the delay in reaching an agreement, they desire to reach an 

agreement as quickly as possible.320 A reasonable way to do so seems to be to quickly accept 

the plan that maximizes the overall value of the debtor, since the plan that stands to gain the 

highest level of acceptance is the plan that maximizes of the size of the whole pie and benefits 

most classes of claimholders. Moreover, the threat from the possibility of cramming down a 

plan provides added incentive for the bargaining parties to accept the most efficient plan. In 

addition, since competing plans are not expected to be common,321 increased cost may not 

actually be a big problem. 

The cost incurred by plan competition in the cram down proceeding may not be significantly 

increased because of several reasons. First, it should be noted, under the current system, based 

on the exclusivity period, valuation of the debtor’s plan without the helpful comparison from 

competing plans has always been a big problem.322 Under plan competition, the law may 
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design rules for computing and comparing the voting results of different plans and provide 

that the court in a cram down procedure only needs to value plans that have gained equal level 

of acceptance and avoid the valuation plans that have gained a lower level of acceptance in 

order to reduce the burden of judicial valuation. Knowing the rules in advance, when the 

bargaining parties are asked to vote for the last time before cram down valuation, they will 

have the incentive of concentrating their acceptance on one plan in order to avoid the costly 

judicial valuation in cram down. Thus, even if there are competing plans, after the screening 

effect of the voting procedure, it is to be expected that the quality of the competing plans will 

become clear. The burden of the judicial valuation in cram down may not become a common 

problem. Second, as discussed above, competing plans are not expected to be actually filed,323 

which further suggests that the higher cost in cram down may not be common.  

Another worry is that a plan-competition system will provide secured creditors with the 

opportunity of filing a liquidation petition, which may disturb the reorganization 

decision-making.324 Although it is easy for a secured creditor to propose a liquidation plan, 

the law may make it impossible for an inefficient liquidation plan to beat the other competing 

plans and become effective. Legislators may design competition rules for the comparison 

between a liquidation plan and other rehabilitation plans. A set of well-defined competition 

rules may help to ensure that the most efficient plan wins the competition and restrains an 

interested party from proposing a competing plan in an irresponsible manner.  

(2) Examining the conventional “little contribution” argument with regard to plan competition 

The contribution of plan competition lies more in the “potential pressure” than in “actual 

plan-filing”. Even if the active filing of a competition plan by creditors is not common, plan 

competition has important benefits. It puts pressure on the debtor and forces the debtor to 

propose an efficient plan and do it as quickly as possible. It should be noted that the merit of 

plan competition is not necessarily about creditors “actually” filing competition plans, but 
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more about the threat of competing plans.325 Under the exclusivity period, the debtor’s 

managers may lazily, confidently and comfortably rely on the exclusivity period and simply 

propose a plan with which they themselves feel most comfortable instead of trying their best 

to design a plan which maximizes creditors’ recovery, since they may force acceptance from 

creditors. Under plan competition, the debtor’s managers will be motivated to collect and 

absorb the efficient ideas from other parties, which, if not being accepted by the debtor, may 

turn into a competitive plan. 

3.2.5.5 Conclusion 

     After weighing the efficient and inefficient elements of the exclusivity period, the 

author has found that the exclusivity period’s contribution to the collective procedure is 

ambiguous and may not exceed its damage to the collective decision-making. Fostering the 

proper use of the formal reorganization procedure should not be achieved by a device that 

may damage the quality of the final decisions produced by the proceeding. When the 

exclusivity period is no longer available, in order to save their jobs the debtor’s managers 

would probably choose to work hard to find the most efficient rehabilitation project, 

communicate actively with possible new financers and old creditors about the going-concern 

value of their business in order to draft a really feasible and efficient rehabilitation plan and 

win the plan competition based on the quality of their plan. They may not choose to delay the 

reorganization petition until they miss the good timing of successful rehabilitation since a 

successful rehabilitation is the practical way to save their job and career record. The formal 

proceeding, even without the exclusivity period, is still attractive to them since it provides 

special protection that is not available in the out-of-court workout. Because of their historical 

relationship with the debtor, they possess special advantages in the plan competition and stand 

good chance of winning the competition and keeping their management position. To conclude, 

a plan-competition system may not result in chaos in the reorganization decision-making 

process and should result in the most efficient plan being proposed and help this to become 

effective at the end of the reorganization procedure. Therefore, replacing the exclusivity 

                                                        
325 Shannon R. Oehlke Lieke (2002), Will Congress's Proposed Cap on Extensions to the Debtors 

Exclusivity Period in Chapter 11 Solve the Problem of Creditor Preclusion, 43 S. Tex. L. Rev. 1289, 

p. 1310 and text in footnote 112 of the article. 
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period with a plan-competition system may be taken into serious consideration. 

3.2.6 Reform suggestions for the Chinese plan-drafting system   

Although the exclusivity period is challenged in the section above, overthrowing the 

exclusivity period is a radical reform and calls for the establishment of a plan-competition 

system, which is beyond this thesis. The following reform suggestions are proposed that could 

improve and strengthen the restrictive measures and foster the formulation of an efficient plan 

subject to the assumption that exclusivity period continues to exist. 

3.2.6.1 Reform suggestions for the DIP system 

Since the legislators intended to rely on the DIP as the general controlling party, in order to 

make full use of the merit of this system and avoid unnecessary procedural cost and burdens, 

it is suggested that the EBL abandons the judicial screening before a debtor becomes a DIP 

and provides the substantial conditions under which a debtor should be removed from DIP. A 

Detailed analysis of the reform suggestion is below. 

First, the EBL should provide that the debtor becomes a DIP by default upon the official 

commencement of the reorganization procedure and that the administrator,326 or creditors 

holding specific amount of credit, or the creditors’ committee may apply to the court for 

removing the debtor from possession. There are three reasons for this suggestion. The first 

reason is that the reformed model avoids the procedural burden of transferring the business 

control to the administrator at the beginning and transferring it back to the debtor after the 

court’s confirmation of a DIP application. The second reason is that the reformed model 

avoids unnecessary judicial examination cost. It is difficult for the court to decide whether the 

debtor is qualified to be a DIP at the beginning of a reorganization case. In examining the 

debtor’s qualification, the court needs the interested parties’ active participation, such as 

providing evidence that proves the disqualification of the debtor. Under the reformed model, 

                                                        
326 Although it is suggested that the debtor becomes a DIP by default, this suggestion does not mean that 
there would be no administrator until the DIP is replaced by the administrator. Under the EBL, an 
administrator is always appointed by the court at the time the court accepts a bankruptcy case and serves 
as a supervisor of the DIP. The author suggests that at the beginning of a reorganization case the 
creditors’ meeting should be given the power of deciding whether to appoint an administrator for a 
reorganization case as a supervisor of the DIP. See part (2) of Section 3.2.6.4 for the detailed discussion 
concerning the appointment of the administrator. 
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the fact that the interested parties do not request the court to remove the debtor from 

possession serves as evidence that the debtor is qualified and there is no need for the court to 

conduct an examination. In this circumstance, the reformed model avoids the examination 

burden and the relevant costs. Finally, the reformed model does better in attracting the debtor 

to file a reorganization petition at an early stage without materially lowering the substantial 

standard for DIP and damaging the creditors’ interest. 

Second, the EBL needs to state the conditions under which the debtor should be removed 

from possession in order to make full use of the merit of the DIP system and ensure a unified 

application of the law. Since the legislators intended to adopt a generous standard concerning 

DIP, the EBL may provide the conditions for removing the debtor from possession as below: 

at the request of the administrator, or creditors holding no less [3%] of the total debt, or 

shareholders holding no less than [3%] of the total shares, the court should order that the 

debtor be removed from possession if the debtor is proved to have committed a fraudulent act 

or gross mismanagement or if the debtor’s trustworthiness and management capacity is 

reasonably challenged based on evidences such as the debtor’s dissatisfying performances 

before and after the commencement of the case, the debtor having tried to hide important files 

and information from the administrator and the interested parties, or the debtor’s inactive 

cooperation or non-cooperation with the administrator’s and interested parties’ supervision 

etc., or if the court finds that the DIP is substantially objected to and distrusted by the 

creditors, shareholders, and the administrator and that allowing the debtor to remain in 

possession is reasonably suspected to be contrary to the overall interest of the interested 

parties, the court may order that the debtor be removed from possession. 

3.2.6.2 Reform suggestions for the committee device 

First, the EBL may add the provision that the court may, at the request of an interested party 

and if it considers such necessary based on the facts of a specific case, order the establishment 

of other committees.  

Second, the EBL may change the creditors’ committee into the unsecured creditors’ 

committee. With respect to the establishment of an unsecured creditors’ committee, it may 

provide that the unsecured creditors’ committee should be mandatory, unless requested 
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otherwise at the request of unsecured creditors holding a certain percentage of the total 

unsecured claim or the court considers that the number of unsecured creditors and the total 

amount of the unsecured claim is limited and there is no necessity for such a committee. 

Secured creditors should not be involved in the election of the members of the unsecured 

creditors’ committee. In addition, the EBL may cancel the requirement that one member of 

the creditors’ committee should be the representative of the employees or employee union. 

Third, it should be provided that committees established according to the EBL may, after 

obtaining the court’s permission, employ the services of professionals, such as attorneys, 

accountants or investment advisors. The committees can have the costs of hiring such 

professionals reimbursed. Members of the committees can have the costs incurred by them 

when performing their duties reimbursed. The costs incurred by the committees should be 

paid by the bankruptcy estate. 

Fourth, the EBL may add provisions with respect to the committees’ duties and power to 

supervise the controlling party (the DIP or the administrator)’s business management and 

plan-drafting activities and reorganization decisions and to participate in the plan-formulation 

and to request the court to remove the debtor from possession. In addition, it should impose 

obligations on the committees as the fiduciary of their constituents, such as participating in 

the negotiation and bargaining procedure; advising its constituents concerning the debtor’s 

business operation and reorganization; providing all the additional useful information it has 

collected to its constituents; soliciting and receiving comments from its constituents. 

3.2.6.3 Reform suggestions for the administrator’s control over the DIP  

Within the scope of the administrator’s supervision over the DIP, it is suggested that the EBL 

grant the administrator detailed powers and duties. For instance, the EBL may add the 

following provisions: (1) the DIP should make timely reports of all the daily business 

decisions and should provide prior reports of out-of-ordinary business decisions and obtain 

permission before implementing the out-of-ordinary business decisions; (2) if the 

administrator and the debtor hold controversial opinions concerning the daily business 

operations, the administrator should apply to the court for making the final decision. If the 

administrator objects to a DIP’s important business decision, which is of material influence 
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over the debtor’s overall value, the administrator and the DIP should provide adequate 

information to the constituents and the court and the court should, after a hearing, make the 

final decision; (3) the administrator may request the court to remove the debtor from 

possession; (4) the administrator shall participate in the plan formulation, inquire and collect 

all the necessary information concerning the debtor’s business management and 

reorganization, provide periodical report to the interested parties concerning the debtor’s 

business management and reorganization process, and provide professional advice to the 

voting parties concerning the feasibility and efficiency of the debtor’s plan and the 

desirability of the debtor’s rehabilitation; (5) if the debtor’s managers do not cooperate with 

the administrator when the administrator performs his legal duties, upon the application of the 

administrator, the court may order the debtor’s managers to correct their actions or order the 

removal of the debtor from possession and transfer the power of control to the administrator; 

The interested parties may file their opinions to the court within a reasonable time (such as 10 

days). The court, after hearing all the objecting opinions, makes the final decision. 

3.2.6.4 Reform suggestions for the administrator system 

(1) Establishing a legal system for the integrated management of bankruptcy administrators 

The operation of the EBL requires a team of professional administrators. In order to build 

such a team, the author suggests that the legislative authority provides a set of rules on the 

integrated management of bankruptcy administrators, which includes legal provisions on the 

acquisition of a professional license, a professional training system, an insurance system for 

the administrators’ professional risk, an official publication of the professional record of the 

administrators, a system for adjudicating complaints concerning administrator’s professional 

actions etc. The legal system for bankruptcy administrators can help to establish a team of 

qualified administrators and restrain their performance in the bankruptcy cases and foster the 

administrator’s contribution to efficient decision-making in bankruptcy cases. 

(2) Selecting a suitable administrator for a specific reorganization case 

Bankruptcy reorganization is a way of maximizing the debtor’s overall value and the 

decisions made in a reorganization case are essentially business decisions. Since in the 

context of reorganization, the administrator is designed to supervise the debtor and protect the 
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interest of all the claimholders, the debtor is not a suitable party for appointing the 

administrator. In addition, the corporations entering into bankruptcy reorganization are often 

insolvent and the shareholders of an insolvent corporation can not be trusted to have the right 

incentive in maximizing the debtor’s value since they stand to lose nothing and might gain 

something in reorganization.327 The author suggests that at the beginning of a reorganization 

case, creditors should be given the power to decide whether there is a need to appoint an 

administrator and if they think there is such a need, they should further be given the right of 

selecting a suitable administrator for the case. For instance, the EBL may provide that within 

three days after the court accepts a reorganization case or agrees to convert a liquidation case 

into a reorganization case, a creditors’ meeting should be held to decide whether to appoint an 

administrator for the reorganization case and to select a suitable administrator for the case (if 

the creditors’ meeting decides that they need an administrator).   

(3) Limiting and stopping the use of the liquidation panel as administrators  

Under the current provision, a liquidation panel may be appointed as the administrator for a 

case where the court considers this to be appropriate.328 However, generally, the government 

is not a proper party to serve as bankruptcy administrator. According to the creditors’ bargain 

theory, bankruptcy reorganization is a proceeding in which all the interested parties try to 

reach an efficient decision that maximizes the debtor’s overall value. The central questions in 

the context of bankruptcy reorganization of whether to reorganize and how to reorganize 

essentially involve a business decision. The administrator should be a professional who has 

the ability to examine the plan proposed by the DIP, such as the liquidation valuation, the 

reorganization valuation, the feasibility of the rehabilitation scheme etc. and to make the 

business decisions where the debtor does not become a DIP. The government officials are not 

market parties specializing in supervising or making such business decisions. According to 

the creditors’ bargain theory, bankruptcy provisions mimic the result of the ideal hypothetical 

bargain.329 Therefore, we need to ask what would be the result of the ideal hypothetical 

bargain. Since the interested parties incur costs in using the administrator device, we would 

                                                        
327  Lynn M. LoPucki and William C. Whitford (1993), Corporate Governance in the Bankruptcy 

Reorganization of Large, Publicly Held Companies, 141 U. Pa. L. Rev. 669, p. 685. 
328 The SPCS, Art. 18. Please refer to part (2) of Section 3.2.1.1 for the content of this provision. 
329 See Section 2.1.1.1. 
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expect interested parties to employ the administrator device only if the benefits that the 

administrator device brings to the collective procedure are greater than its cost and to use the 

administrator device in a way that minimizes the cost. We may expect the interested parties to 

bargain for employing only one professional as the administrator in order to get desirable 

professional help at minimum expense instead of employing both a professional and a number 

of government officials.  

Therefore, it is suggested that the liquidation panel should not be appointed as the 

administrator for normal bankruptcy cases and should be used only in the unfinished 

policy-based bankruptcy cases of SOEs.330 When the policy-based bankruptcy cases of SOEs 

are finished, the use of the liquidation panel should be completely stopped. Article 18 of the 

SPCS should be modified into a provision clearly stating that a liquidation panel may be 

appointed as the administrator only in a case that falls within the scope defined by Article 133 

of the EBL.331 To put it more clearly; the liquidation panel, as a kind of administrator, should 

only be used in the transitional period from the planned economy to market economy and 

should be removed from the field of administrators when the policy-based bankruptcy of 

SOEs is finished. 

(4) Equally application of the bankruptcy law to the government’s participation  

Some people have argued that the government’s dominance332 in the reorganization of listed 

corporations is reasonable since the reorganization of listed corporations involves many 

complicated issues, such as attracting new financers based on the local finance-attracting 

policies, the settlement of unemployed workers, dealing with the turmoil caused by the 

jobless workers etc., which can not be solved simply by intermediary agencies without the 

support of the government.333 The author disagrees with this opinion. Although rehabilitation 

                                                        
330 See part (3) of Section1.3.2 for policy-based bankruptcy of SOEs. 
331 Article 133 of the EBL provides that the bankruptcy of state-owned enterprises within the time limit 
and scope provided by the State Council should be conducted according to the relavant stipulations 
issued by the State Council. Article 133 actually means that the bankruptcy of SOEs that are already 
included in the Policy-Based Bankruptcy Plan, should continue to be conducted according to the 
regulations issued by the State Council. For the details of policy-based bankruptcy, please refer to part (3) 
of Section 1.3.2 of this book.  
332 For detailed discussion of the legal ground and the practice of the government’s control, please see 
part (2) of Section 3.2.1.1 and Section 6.2.1.2. 
333 许许许 ，，上上上上上上上上上上上上上上上上》(Meizheng Xu) (Exploring on the ，法上法法Administrator System in the Bankruptcy Reorganization of Listed Corporations) (Legal ， 年 月 法日 版Daily) 2009 4 1 012 ( April 1, 2009, Page 012).  
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actions should comply with the local rules, such compliance does not justify the participation 

of the government, i.e. legislator of the local rules, in the rehabilitation process since 

bankruptcy professionals and judges can be trusted to know how to comply with all the legal 

rules. Moreover, even if the government officials are not appointed as members of the 

administrator, the government should carry out its legal responsibility to relieve some relevant 

social problems caused by the debt disputes and to address unemployment according to the 

relevant law.  

The market economy requires a level playing field, unified application of law and unified 

protection of creditors.334 If the government is allowed to participate in a reorganization case 

at will and control the decision-making by requiring the court to designate a liquidation panel 

as the administrator for the case, the operating of the decision-making mechanism contained 

in the bankruptcy law is destroyed. Originally, the bankruptcy law provides a 

decision-making mechanism, in which the DIP takes initiatives in finding the most efficient 

solution and is under the supervision of the administrator, creditors, creditors’ committee etc. 

and the court exercises independent judicial supervision over the actions of all the 

participating parties. The government’s control destroys the unified and predictable operation 

of the bankruptcy law. Furthermore, the government’s control prevents the market parties 

from predicting how their investment will be treated, hinders them from arranging their 

investment before bankruptcy happens on the basis of the prediction of the treatment of their 

investment in bankruptcy and thus damages the operation of the market mechanism. 

Therefore, the government’s control over bankruptcy reorganization cases should be removed 

in order to ensure an efficient operation of the market economy.   

In some cases, the government participates in reorganization because it is the majority 

shareholder or major creditor of the debtor before the debtor enters into bankruptcy 

reorganization. In special circumstances, where the government considers that a corporation 

should be reorganized because it is economically efficient or keeping the corporation alive 

has special value to the public interest, the government may participate in the reorganization 

as a new financier and becomes the new creditor or new shareholder of the reorganized debtor. 

                                                        
334 Hon. Samuel L. Bufford (2006), International Rule of Law and the Market Economy--an Outline, 12 Sw. J. L. & Trade Am. 303. 12 Sw. J.L. & Trade Am. 303 (2006). 
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In all these circumstances, bankruptcy law should be applied equally to the government’s 

participation. For instance, the new finance provided by the government should go through 

the same pricing procedure just as that provided by a market party. Where the rehabilitation is 

economically efficient, the government participates as a market financier and may profit from 

its investment. Where the rehabilitation is economically inefficient, the government bears the 

cost for keeping the corporation alive and protecting the public interest. Under the current law, 

in a case where the interested parties considers the debtor is economically inefficient, 

reorganization may still be conducted because the government considers that the debtor is 

economically efficient or that the debtor serves special social value, since the government can 

participate in the case as an administrator and make decisions that force the interested parties 

to bear the cost of the reorganization. Obviously, the current provision may create unfair 

situations, in which the interested parties are forced to bear the cost of the government’s 

decision and the government does not bear full responsibility for its decisions made in the 

reorganization case. Applying bankruptcy law equally to the government’s participation helps 

to avoid such unfair situations. 

 


