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William Phelan, Great Judgments of the European Court of Justice: Rethinking the Landmark
Decisions of the Foundational Period. Cambridge: Cambridge University Press, 2019. 258
pages. ISBN: 9781108499088. GBP 85.

This stimulating book could, put succinctly, be described as an ode to Robert Lecourt, who is
certainly its hero. Phelan is already well-known for his work on the rejection of the doctrine of
inter-State retaliation, and in particular the WTO-style system of sanctions and remedies, in
favour of the twin methods of law enforcement: infringement proceedings on the one hand, and
enforcement at the behest of individuals, using, where necessary, the reference for a preliminary
ruling, nowadays set out in Article 267 TFEU, on the other. This work takes his analysis a step
further and seeks to place a number of seminal judgments of the ECJ in the line of the
consequences of the decision to reject the self-help doctrine, which was of particular interest to
Lecourt throughout his career. Phelan seeks to breathe new life into the classic understanding
of judgments like Van Gend en Loos and Costa v. ENEL, taking the view that the great
judgments of the Court “can be better understood both by comparison with alternative means of
enforcing trade-related treaty obligations and through the writings … of Robert Lecourt.”
Another major influence is Paulo Gori’s Les Clauses de Sauvegarde des Traités CECA et CEE.
In a period in which there is a growing tendency to ignore anything written more than a few
years ago, to see a scholar citing these illuminating early analyses is invigorating.

The book is mainly a series of vignettes of a number of celebrated judgments, following a set
style in respect of each one: first, a discussion of the case before the Court, setting out the facts
and issues, the views of the parties, the Advocate General’s Opinion, and the judgment of the
Court; then comes a discussion of related cases, and finally a section on analysis and context.
The added value is clearly in this last section of each vignette, and the discussion there embraces
quickly a comparative tone. Phelan emphasizes time and time again (e.g. pp. 47–48; 53; 76;
133; 165; 181, 189, 214, and 224), almost as if the reader risked forgetting, that his approach “is
to situate the great judgments of the Court of Justice in the context of treaty provisions and State
practices in other trade-related treaty regimes, above all those related to the enforcement of, and
escape from, demanding treaty obligations.”

In his discussion of Case 7/61, Commission v. Italy (Pork Products) Phelan stresses the
ECJ’s insistence on prior authorization of safeguard measures by the (then) Community
institutions, although this was no more than simply what the then EEC Treaty prescribed in the
old Article 226 EEC. Perhaps the heart of the discussion relates to Van Gend en Loos, and it is
no surprise to find Phelan looking to Lecourt for the additional significance of the impact of
direct effect: no Member State can hide behind the failure of another to justify its own
irregularities (p. 56); Phelan concludes that direct effect has allowed the European legal order to
do without threats of inter-State retaliation and over time to develop an effective means of
control against unilateral adoption of “safeguard” mechanisms by the Member States. He
observes that the infringement procedure alone would have been inadequate; this was certainly
true at the time of the early case law, and even nowadays as a speedy means of preventing
Member States from trying to pull fast tricks. In his discussion of Costa v. ENEL, Phelan again
relies on Lecourt to place the judgment in the line of reasoning which he expounds, approvingly
noting Lecourt’s observation that “the Community jurisdiction did not deny the reality of the
difficulties which the Member States wanted to address, but rejected the way that in doing so
they had acted by themselves, outside the Community mechanisms” (p. 82).

Discussing the judgment in Joined Cases 90-91/63, Commission v. Luxembourg and
Belgium (Dairy Products), Phelan observes (p. 91) that the case is “rarely included in prominent
texts and surveys of the development of European Law”. It was discussed in the first four
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editions of Kapteyn & VerLoren van Themaat’s textbook (as Phelan observes at pp. 103–104)
and in the various editions of Weatherill and Beaumont’s textbook. After discussing various
ways in which the Dairy Products judgment has been invoked, Phelan quickly turns, in what
might be called the soul of this work, to an extensive discussion of “treaty provisions and State
practices in other trade-related treaty regimes, particularly those related to the enforcement of,
and escape from, demanding treaty provisions.” He also offers an extensive discussion of
self-help in the European context, with a very instructive and stimulating survey of the
literature, including, of course, the observations of Lecourt!

Phelan then turns to Joined Cases 21-24/72, International Fruit Company v. Produktschap
voor Groenten en Fruit, recalling the succulent food for intense disagreement as to the merits
which the judgment provides. He renounces the normal menu of using Van Gend en Loos to
evaluate International Fruit, preferring to use the latter to better understand the former. While
this might be felt to be like starting a meal with liqueurs and proceeding in reverse menu order,
ending with an aperitif, Phelan observes that the Court’s approach in International Fruit and
later cases to refuse direct effect for GATT/WTO provisions is a choice “to allow enforcement
instead to take place within the context of the possibility of self-help trade retaliation”. He
portrays International Fruit as providing a more compelling justification of the logic of the
direct effect of treaty obligations than the justifications provided byVanGend en Loos itself.Yet
the EEC Treaty sought to achieve something wholly different, through the establishment of a
common market and the progressive approximation of the economic policies of the Member
States, from the ambitions of the GATT (a multilateral trading system). Simply dismissing the
invocation in Van Gend en Loos of the peoples of the Community with the observation that it is
“a platitude of international agreement-making that the beneficiaries of treaties include
‘peoples’ as well as ‘governments’” (p. 146) is rather mean, given that even the original EEC
Treaty assigned important rights (although less extensive than nowadays) to what is now the
European Parliament, and given the mechanism of the old Article 177 EEC. Yet Phelan’s
characterization of the Economic and Social Committee as “otherwise insignificant” (p. 145) is
percipient, if, for the members of that body, discomforting. Following others, he acknowledges
that the rationale for attributing direct effect to a provision or an instrument of Community law
has varied over the years, but this was something which was to be expected given that EEC law,
and now EU law, is in a constant state of evolution. Phelan indeed shows that the ECJ could
describe direct effect and its impact on non-litigant individuals and national courts more
specifically than it did in Van Gend en Loos, although his characterization of the Court’s new
legal order as frankly rigid in nature (p. 151) by comparison with enforcement and escape
mechanisms in many other trade treaties, fails to take sufficient account of the very different
aims of the EEC Treaty and its reincarnations when compared with the aims of other trade
treaties.

Vignettes of four final cases come next. Van Duyn fits nicely into the line of the use of
possible derogations from the fundamental freedoms, although the real reason for the Court
finding that Ms van Duyn could rely on Directive 64/221 may well have been that she really had
nothing else on which she could rely. Here too, Phelan skilfully weaves Lecourt’s views into his
analysis, pointing out that he had already envisaged direct effect as not being static, but
dynamic, involving, as expressed later in L’Europe des juges (p. 248) “le droit pour toute
personne de demander à son juge de lui appliquer traités, règlements, directives ou decisions
communautaires”. The judgment in Case 106/77, Simmenthal is the vehicle for further
discussion of domestic court enforcement, with particular emphasis on various North
American agreements. The discussion of Case 232/78, Commission v. France (Sheepmeat)
revisits the link between infringement procedures and the prohibition of self-help; the problems
arising from that case remained largely unresolved until the development of the case law on the
liability of Member States in damages for breach of Community law and the amendment of
Article 171 EEC at Maastricht. The final case discussed is Case 11/70, Internationale
Handelsgesellschaft and Phelan ties it in nicely with his general theme, through a comparative
lens and Lecourt’s writings. The book rounds off with a general essay which seeks to draw the
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strands of the argument together, placing the prohibition of inter-State retaliation at the heart of
the European legal order as the element which makes it new.

Phelan has done a major service in drawing attention anew to Lecourt’s ideas and
demonstrating that there are additional dimensions to the classic approach to direct effect and
supremacy that should not be left out of account and which in fact enrich our understanding of
the novelty of the ECJ’s case law and the influence of one of its greatest members. This work
deserves to be widely read – and not merely consulted.

Laurence Gormley
Groningen & Bruges
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