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1. The changing war on drugs
The phrase ‘war on drugs’ was first used by the then President of the United States (US), 

Richard Nixon, in 1971 (Nixon, 1971). It has since developed into an extremely popular 

concept, used by scholars and laypeople from all over the world.1 While the war on drugs lacks 

a clear-cut definition, it traditionally refers to the use of criminal law to curtail the supply and 

consumption of illegal drugs, by criminalising drug producers, traffickers and consumers, and 

using repressive and punitive measures. The war on drugs has a strong focus on harsh criminal 

law enforcement and the punishment of those involved in illegal drugs (e.g. Global Commission 

on Drug Policy, 2011; Scherlen, 2012; Werb, 2018).

This war is, however, changing; it is no longer centred only on prohibition and criminal 

punishment to control drugs and fight drug-related crime. In recent decades, two distinct trends 

have emerged: the (re)regulation of cannabis2 and the use of eviction to fight drug-related crime. 

While cannabis has been at the centre of the war on drugs from its inception (Room, Fischer, 

Hall, Lenton, & Reuter, 2010), an increasing number of jurisdictions are liberalising3 their 

cannabis policies. A wave of jurisdictions is now openly allowing the regulation of recreational 

cannabis markets (Global Commission on Drug Policy, 2016; UNODC, 2018). What is 

more, various countries are complementing or replacing criminal law with administrative or 

civil law4, in order to fight drug-related crime (see e.g. APPGDPR, 2013; Dickinson, 2015; 

Godlee & Hurley, 2016; UNGASS, 2016a, 2016b; Global Commission on Drug Policy, 2016; 

Mostyn & Gibbon, 2018; Bruijn, 2018). In particular, the instrument of eviction – the removal 

of persons from premises against their will, based on either administrative or civil law – has 

become increasingly popular (Weil, 1991; Lebovits & Seidman, 2007; Dickinson, 2015; Vols 

& Fick, 2017; Bruijn, 2018).

These two developments are, however, not without legal consequences. The liberalisation 

of cannabis has consequences for the compliance with international law concerning drug 

control, and the use of eviction to fight drug-related crime has consequences for the legal 

protection of human rights. The drug control treaties of the United Nations (UN) require a 

1 At the time of writing (10 February, 2020), a search on Google for “war on drugs” yields about 17,900,00 
results and a search on the Google Scholar search engine yields about 74,400 results.
2 The dissertation will use the term ‘cannabis’, instead of the more popular term ‘marijuana’. The Canadian 
Task Force on Cannabis Legalization and Regulation considered cannabis the more appropriate term for 
discussion of a regulatory system, since marijuana is “slang and not scientifically precise” (Task Force, 
2016b, p. 10). The Canadian Cannabis Act follows this lead, and so does this dissertation.
3 The terms ‘liberalising’ or ‘liberalisation’ will hereafter be used to describe the relaxation or removal of 
criminal sanctions for drug use, production, possession or distribution within a given jurisdiction (see also 
par. 4 on Definitions).
4 In this context, I use the term ‘civil law’ to describe the area of law that is also known as private law, not 
the civil law legal system that can be seen as the counterpart to a common law legal system.
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ban on cannabis for non-medical and non-scientific purposes, posing important barriers to the 

liberalisation of cannabis policies (Graham, 2015). Moreover, civil and administrative law have 

different procedural rules and legal safeguards that criminal law has, which may impact the 

protection of human rights (e.g. Mann, 1992; Bröring & Jurgens, 2006; Bruijn & Vols, 2017b). 

Eviction affects in particular the human right to housing and the right to a fair trial (Stinson, 

2004; Vols, Kiehl, & Sidoli del Ceno, 2015; Ewert, 2016; Vols & Fick, 2017).

The two developments in the war on drugs and their impact on international (human 

rights) law are the mainstay of this dissertation. The next part of the introduction elaborates 

on the two developments in the war on drugs described above, starting with the (re)regulation 

of cannabis and finishing with the instrument of eviction (par. 2). Paragraph 3 describes the 

theoretical framework through which the various chapters in this dissertation will be studied. 

Paragraph 4 defines the key concepts used throughout the dissertation, and the methodology is 

discussed in Paragraph 5. The introduction concludes with an overview of the various chapters 

(par. 6). 

2. The alternative war on drugs
The international regulation of cannabis dates back to the UN Single Convention on Narcotic 

Drugs of 1961. This was the first international convention to prohibit the sale and production 

of cannabis, and it replaced all the drug control treaties devised prior to the Second World 

War (Mills, 2016). Although this convention dates back to 1961, the start of the war on drugs 

– including cannabis – is generally considered to be President Nixon’s Special Message to the 

Congress on Drug Abuse Prevention and Control in 1971. In this speech, he declared drug 

abuse to be “public enemy number one” (Nixon, 1971). This US-led war on drugs placed 

cannabis within the same schedule as heroin, prohibited the recreational use of all narcotics 

and was predominantly focused on criminal punishment (Caulkins, Reuter, Iguchi, & Chiesa, 

2005; Jelsma & Blickman, 2009, p. 15; Global Commission on Drug Policy, 2011). Cannabis 

was seen at the time as a “killer weed” and a “drop-out drug” (Himmelstein, 1983; see also De 

Kort, 1995, p. 166).

Despite the growing crusade against cannabis in North American and European countries 

in the 1970s (Room et al., 2010), the first wave of cannabis liberalisation occurred almost 

simultaneously (Jelsma & Blickman, 2009, p. 15-17; Room et al., 2010). The most radical 

liberalisation was initiated by the Netherlands. In 1976, the Netherlands became the first 

country to allow the retailing of recreational cannabis (WODC, 2009; Grund & Breeksema, 

2013). The Dutch legislature decided to separate cannabis from drugs with “unacceptable risks 
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for public health” (i.e. hard drugs), which led to a policy of non-enforcement regarding the 

possession of cannabis, and the sale of cannabis in tolerated outlets known as ‘coffeeshops’ 

(WODC, 2009, p. 50-51). 

For a long time, the Netherlands has been one of the very few jurisdictions opposing 

the war on drugs; but in recent years, many other jurisdictions have started to move towards 

less punitive approaches. Portugal, for example, no longer resorts to criminal penalties when it 

comes to low-level drug possession (Global Commission on Drug Policy, 2016); and Armenia, 

Chile, Estonia and Mexico have all moved towards some form of decriminalisation (Jelsma & 

Blickman, 2009; Rosmarin & Eastwood, 2012, p. 11-12). These countries have either reduced 

or eliminated criminal penalties for some (or all) drugs, or have substituted criminal penalties 

for civil penalties. Yet, the most drastic liberalisations continue to be within the field of cannabis 

control. 

An increasing number of jurisdictions openly allow the regulation of recreational 

cannabis markets. The successful ballot initiatives in Colorado and Washington in 2012 started 

this movement, and these states were soon followed by several others in the US. In 2013, 

Uruguay became the first country in the world to remove the prohibition on cannabis supply for 

recreational purposes; and in 2018, Canada became the first G7 country to officially allow the 

regulation of the entire cannabis market (Global Commission on Drug Policy, 2016; UNODC, 

2018). Other countries such as Luxembourg and Mexico have proposed legalising cannabis in 

the near future (Le Gouvernement Luxembourgeois, 2019; O’Neill, 2019).

These policy changes are centred on a belief that the criminal justice system has failed to 

control cannabis, and that criminalisation causes more harm than cannabis use itself (Room et 

al., 2010; Schultz, 2018; Crépault, 2019). A growing body of research shows that reliance on 

criminal law to control drugs results in an array of “unintended negative consequences” (e.g. 

Alexander, 1990; Chin, 2002; Provine, 2008; Costa, 2008; Gray, 2010; ICSDP, 2010; Cooper, 

2015; Godlee & Hurley, 2016; Mostyn & Gibbon, 2018). The use of criminal law increases 

the risk of public health hazards, creates and maintains a criminal market, subverts social and 

economic growth, enriches criminals, and stigmatises and discriminates against people who use 

drugs (UNODC, 2008; Rolles et al., 2016). These findings have resulted in radical changes in 

the regulation of drugs, all over the globe.

The belief that the criminal justice system has failed is causing changes not only 

to the regulation of cannabis, but also to the way drug-related crime has traditionally been 

fought. Procedural hurdles and the limited resources of the police and prosecution services, 

all contribute to an enforcement deficit within the criminal justice system (Matthews, 2014, 

p. 148; Tromp, 2017; L. J. J. Peters, 2018). In many countries, criminal law is perceived as 

slow, inefficient and costly (Matthews, 2014; National Audit Office, 2016; Perrin & Audas, 
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2018). In the Netherlands, even a public prosecutor admitted that the criminal justice system is 

a “logistical nightmare” (Tromp, 2017). This perceived enforcement deficit draws authorities 

from various western countries to seek solutions by utilising other areas of law, such as civil law 

and administrative law, in order to fight drug-related crime (for the US, see Weil, 1991; Lebovits 

& Seidman, 2007; Dickinson, 2015; for the United Kingdom, see Flint, 2002; Eastwood, 2015; 

for the Netherlands, see Tuk & Vols, 2018; Tops & Tromp, 2019; Salet, 2019). 

Eviction has become an increasingly popular tool to combat drug activities, especially in 

the Netherlands and the US. In the Netherlands, scholars, legal practitioners, local authorities 

and the media devote a great deal of attention to the instrument of eviction derived from 

administrative law (Vols, 2012; Vols, 2013; Peters, 2017; De Graaf, 2017; Pommer, 2018; 

Bruijn, 2018; Linders & Van Egmond, 2018; Scholten, 2019; Tops & Tromp, 2019; Teunissen, 

2019). This approach is centred on the mayor’s5 power to close a building, including private 

owner-occupied housing, if drugs are sold, delivered or provided at or near that building. The 

use of this power leads to hundreds of closed properties per year, and an equally high number 

of evicted households. This approach is seen as a ‘quick fix’ for drug problems (Vols, Hof, 

& Brouwer, 2017; Bruijn, 2018). By tackling drugs through administrative law, the legal 

procedure is not encumbered by criminal law safeguards, such as mandatory judicial review, 

the presumption of innocence, and a high burden of proof (Bröring & Jurgens, 2006; Ashworth 

& Zedner, 2008, p. 48; L. J. J. Peters, 2018).

Another quick fix for curbing drug-related crime is the instrument of eviction derived 

from civil law. The Dutch government encourages housing associations – semi-public landlords 

– to cancel the rental lease and evict tenants, if a cannabis growing facility is discovered in a 

rental dwelling (Spapens, Van de Bunt, & Rastovac, 2007). Similarly, in the US, Public Housing 

Authorities use an eviction policy based on the One Strike Rule, which creates cause for eviction 

if a “tenant, any member of the household, a guest, or another person under the tenant’s control” 

engages in a criminal activity (Weil, 1991; Dickinson, 2015; Silva, 2015). Moreover, landlords 

in the US can evict tenants from private housing through nuisance abatement laws and Narcotic 

Eviction Programs (Eck & Wartell, 1998; Levy, 2008; Desmond & Valdez, 2013). 

These two distinct trends in the regulation of cannabis and the legal tools to fight drug-

related crime changed the traditional war on drugs. By tolerating cannabis-related activities, 

or by lifting its criminalisation completely, the war is no longer being led by prohibition and 

5 Throughout the dissertation, the terms ‘mayor’ and ‘local authority’ are used synonymously to describe 
the Dutch burgemeester. In the Netherlands, a burgemeester is a non-elected administrative authority 
appointed by the national government. The burgemeester chairs both the executive board and the legislative 
council of a municipality, and is responsible for safety and public order (for more information on the Dutch 
mayor, see Muller & De Vries, 2014).
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criminal punishment; and by involving areas such as administrative law and civil law, a variety 

of actors other than criminal justice officials are becoming entangled in the field of drug control. 

These developments have created an alternative war on drugs, in which drugs and related crime 

are being fought without bringing criminal law into play. 

This alternative war on drugs is the focus of this dissertation, and it is addressed here 

in two distinct parts. Part I focuses on the (re)regulation of cannabis in the Netherlands and 

Canada; and Part II centres on the use of the instrument of eviction to fight drug-related crime 

in the Netherlands and the US, and the legal protection afforded to evictees. The first part 

focuses only on cannabis, whereas the second part centres on illegal drugs and related crime 

in general. The reason for focussing on cannabis in Part I is that liberalisation in the field 

of cannabis control is more advanced than the liberalisation of other drugs.6 The following 

paragraph discusses the theoretical perspective used to explore both trends. 

3. Theoretical perspective 
To study, understand and explain the two trends in the war on drugs, described above, multiple 

theories are used throughout this dissertation. These theories are, respectively, the theory of 

the culture of control (Garland, 2001), the theory of repeat players and one-shotters (Galanter, 

1974), and the theory of third-party policing (Mazerolle & Ransley, 2006). Moreover, the 

dissertation utilises international (human rights) law as a theoretical lens through which the 

trends in the war on drugs are studied. One overarching theoretical framework will be used 

to capture and link the entire research in the concluding chapter. The aim of this paragraph 

is to provide insight into the meaning of the term ‘theory’ and to introduce the theories used 

throughout this dissertation.

3.1. What is theory?

Theory is a term often used by researchers, but the precise meaning of the term is unclear (Vols, 

2019b, p. 61-62). Friedman (1998, p. 668) argues that in most disciplines a theory is something 

that is testable: “it is a hypothesis, a prediction, and therefore subject to proof”. Epstein and 

Martin (2014, p. 30-31) argue, however, that the term ‘theory’ probably means “different things 

depending on the discipline and the project”. In legal research, for instance, a theory is not 

necessarily subject to proof, but it could be a description of how the law is, or ought to be 

(Smits, 2009; Patterson, 2010; Mackor, 2012; Stolker, 2014). 

6 Several countries have moved towards some form of decriminalisation of drugs other than cannabis, but 
at the time of writing the legalisation movement is only really being noticed in the field of cannabis control 
(Jelsma & Blickman, 2009; Rosmarin & Eastwood, 2012, p. 11-12; UNODC, 2018). 
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As I have no aspiration to join the academic debate on the meaning of the term ‘theory’ 

(see e.g. Sutton & Staw, 1995; Abend, 2008; Lempert, 2010), I will clarify this term by 

explaining how theories are often used in quantitative, qualitative, and mixed methods research. 

I will conclude this paragraph by examining the function of theories in legal research.   

In quantitative research – using numerical data – a theory often runs as a thread through 

the study, as quantitative research centres on testing hypotheses (predictions) stemming from 

a theory (Creswell & Creswell, 2017, p. 90). A theory is the basis of a hypothesis, or an 

explanation of what the researcher expects to discover (Creswell & Creswell, 2017, p. 95). For 

instance, a theory could provide both a prediction of, and an explanation for, how and why the 

independent variable X has a certain effect on the dependent variable Y.

In qualitative research – using non-numerical data – a theory functions as an explanation 

for all that occurs, just as in quantitative research. In qualitative research, a theory could be the 

final outcome of a study, but it could also be the beginning of a study. In the former sense, the 

researcher uses the results of the study to develop a theory or contribute to theory-building (Van 

Gestel, Micklitz, & Poiares Maduro, 2012). In the latter sense, the theory functions as a lens 

through which the researcher views and analyses the data and answers the research questions 

(Creswell & Creswell, 2017, p. 90); in this way, the theory decides and shapes the perspective 

of the researcher (Creswell & Creswell, 2017, p. 108). 

In mixed method research – using both numerical and non-numerical data – a theory 

often functions as a framework, guiding the questions and hypotheses in a study (Creswell 

& Creswell, 2017, p. 95, 113). A theoretical framework often functions as an overarching 

model that can capture, analyse and explain both quantitative and qualitative data (Creswell & 

Creswell, 2017, p. 112-113). As such, a theoretical framework could be drawn from multiple 

theories (Creswell & Creswell, 2017, p. 113).

Within legal scholarship, which could include qualitative, quantitative, and mixed 

method research (Epstein & King, 2002; Epstein & Martin, 2014), the definition and use of 

theories is as much debated as it is in other disciplines (e.g. Westerman, 2011; Mackor, 2012; 

Stolker, 2014).7 Vols (2019b) argues that at least four different meanings of the word ‘theory’ 

can be distinguished in legal research: 1) doctrinal theory; 2) micro-level theory; 3) macro-

level theory; and 4) normative theory. Whereas micro-level theory and macro-level theory are 

well known terms in other disciplines (e.g. Neuman, 2014), doctrinal theory and normative 

theory are characteristic for legal research. Doctrinal theory refers to a descriptive theory that 

is created by reviewing the relevant literature, legislation, legislative history, and case law 

(Van Gestel et al., 2012; Epstein & Martin, 2014, p. 32). Normative theory could refer to an 

7 The research methods used in legal research are discussed in par. 5. 
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(normative) explanation of how the law is, but also to an explanation of how the law ought to 

be (Smits, 2009; Patterson, 2010; Mackor, 2012; Stolker, 2014). Just as with any other theory, 

these ‘legal theories’ could be used as a lens, as (part of) a theoretical framework, and to draw 

hypotheses from. Yet, in contrast to most other disciplines, the object of legal research – the 

law – could function simultaneously as a lens through which the research object is studied 

(Westerman, 2011).

Despite the different meanings and use of the term ‘theory’ throughout diverse disciplines 

(Abend, 2008; Lempert, 2010; Maxwell, 2012; Vols, 2019b), the purpose of a theory is always 

the same; theories are developed and utilised to help explain phenomena that occur in the world 

(Lempert, 2010; Creswell & Creswell, 2017, p. 95). A theory guides and offers perspective to 

a researcher, so that the research object can be studied in a meaningful way, regardless of the 

research discipline (Westerman, 2011).

3.2. The theories in this dissertation

This dissertation uses different (types of) theories to help understand and explain the shift 

in the war on drugs to the liberalisation of cannabis policies, and the shift from criminal law 

towards the use of civil and administrative law; in particular, the use of eviction. First, the 

dissertation contributes to theory-building by unfolding how the law on cannabis and drug 

evictions reads and works. These descriptive (doctrinal) theories are developed throughout the 

entire dissertation, by reviewing the relevant literature, legislation, legislative history and case 

law (Van Gestel et al., 2012; Epstein & Martin, 2014, p. 32).

Second, the dissertation uses the theory of the culture of control (Garland, 2001) and the 

theory of third-party policing (Mazerolle & Ransley, 2006) as lenses through which to observe, 

analyse, and explain drug evictions. The two theories are closely related. Garland’s theory 

of the culture of control explains the trend of mobilising actors other than criminal justice 

officials, as a reaction to a criminal justice system that is perceived to be failing. He labels 

this trend “responsibilization” (Garland, 2001, p. 113-127). The theory of third-party policing 

argues that non-criminal law officials, such as public housing agencies and local authorities, are 

increasingly motivated to take (or even pressured into taking) some responsibility for preventing 

or controlling crime (Mazerolle & Ransley, 2006). The theory of the culture of control is used 

in Chapter 3, and the theory of third-party policing is used in Chapter 5. 

Third, the theory of repeat players and one-shotters is used to draw hypotheses from. This 

theory argues that an insurmountable disparity exists between opposed parties in litigation, in 

terms of both resources and experiences, which tilts the legal system in favour of the “stronger” 

party (Galanter, 1974). Chapter 4 builds on this theory to, inter alia, hypothesise that mayors 
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are the stronger party in court cases about the closure of premises due to drug-related activities, 

and thus are more likely to come out ahead in court. 

Fourth, the dissertation utilises an international (human rights) law lens to (critically) 

observe the described developments in the war on drugs. In Chapter 2, the (re)regulation of 

cannabis is viewed through the lens of the UN drug treaties. In Chapters 3, 4 and 5, use of the 

instrument of eviction is viewed through the lenses of the right to housing and the right to a 

fair trial.

Fifth, an overarching theoretical framework will be utilised in the concluding chapter, 

in order to capture and link developments in the war on drugs (Chapter 6). This overarching 

framework will be described in the next part of this chapter. The following section will first 

position the developments in the war on drugs within a broader series of changes in the field 

of crime control, after which it will elucidate on (a part of) Garland’s culture of control theory, 

ending with a description of the overarching theoretical framework. 

3.3. Adaptive and non-adaptive responses

The (re)regulation of cannabis and the use of eviction to fight drug-related crime are part of 

a broader series of changes in the field of crime control. In his book, the Culture of Control, 

Garland acknowledges the “limitations of the criminal justice state” and the subsequent 

transformation in responses to crime (Garland, 2001, p. 105-138). These limitations are 

closely related to the way the criminal justice system is viewed by the public. After the Second 

World War, high crime rates became normal in most Western societies (Garland, 1996, p. 446; 

Garland, 2001, p. 106). For a while, rising crime rates did not lead to the traditional criminal 

law approach being questioned, but this changed in the late 1960s. Crime rates were still rising, 

which led to a change in public opinion. The state was now seen as impotent in controlling 

crime, and a growing body of research showed the limitations of prisons, conventional policing, 

and sentencing models (e.g. Martinson, 1974; Brody, 1976; Burrows & Tarling, 1982; Heal, 

Tarling, & Burrows, 1985; Bradley, 1993; Anderson, 1995; Rose, 1996; Garland, 1996, p. 447). 

The limitations of the criminal justice system were exposed, and the credibility of the system 

was called into question (Garland, 2001, p. 108-109).

Garland describes these crime control problems as “the new criminological predicament” 

(Garland, 2001, p. 105). According to Garland, authorities can react to the problematic situation 

surrounding criminal law in two ways: either 1) they adapt to the limitations of the criminal 

justice system and adjust their approach to crime; or 2) they do not adapt and continue their 

punitive law and order-stance. He labels these reactions “adaptive responses” and “non-adaptive 

responses”, respectively.  
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Adaptive responses, as the name suggests, are characterised by recognising the limitations 

of the criminal justice system as a means to control crime, and adapting to these limitations by 

revising the existing strategies (Garland, 2001, p. 131). Adaptive responses can be described 

as “new modes of governing crime” (Garland, 1996, p. 450). Garland describes six main types 

of adaptation. For this dissertation, two types are relevant: “defining deviance down” and 

“redistributing responsibility” (Garland, 2001, p. 113-127). 

With defining deviance down, Garland means either “lowering the degree to which 

certain behaviours are criminalized and penalized” (Garland, 2001, p. 118), or “filtering [the 

deviance] out of the system altogether” (Garland, 1996, p. 456). Defining deviance down can 

range from discretionary ‘on-the-street decisions’, taken by police officers or prosecutors, to a 

formal legislative decision. 

The redistribution of responsibility, or the “responsibilization strategy”, redistributes 

the task of crime control to non-criminal justice agencies. In this way, crime control moves 

beyond its traditional demarcations, and more authorities become responsible for acting on 

crime (Garland, 2001, p. 113-127). Examples of this could be increased control measures taken 

by property owners, or the founding of a “Neighborhood Watch” group – civilians who are 

dedicated to preventing crime in their neighbourhood (Garland, 1996, p. 453). This form of 

decentralising crime control is also known as “third-party policing” (Mazerolle & Ransley, 

2006). 

The (re)regulation of cannabis and the use of eviction to fight drug-related crime fit 

perfectly within Garland’s notion of adaptive responses: jurisdictions adapt to the limitations 

of the traditional criminal law approach by drawing to other areas of law, or even by lifting the 

criminalisation of cannabis. Actors other than criminal justice agencies become responsible 

for drug control and fighting drug-related crime – redistribution of responsibility – and certain 

cannabis-related activities that were once routinely prosecuted are now tolerated or even 

legalised – defining deviance down. 

Non-adaptive responses are the opposite of adaptive responses. According to Garland, 

some authorities choose to deny or avoid the problems associated with the traditional crime 

control approach, instead of adapting to them. Garland identifies two types of non-adaptive 

responses: “denial” and “acting out”. Authorities who employ the former type of non-adaptation 

(denial) deal with the underlying problems by denying their existence, which results in “tough 

on crime”-policies and a punitive “law and order”-stance (Garland, 1996, p. 460; Garland, 

2001, p. 132-133). The other type of non-adaptation (acting out), is best explained as avoiding 

the limitations of the criminal justice system, and focussing more on expressive crime control 

rather than on effective crime control (Garland, 2001, p. 132-135). Garland’s acting out strategy 
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is closely related to the concept of moral panic – the overblown of negative societal reaction to 

deviant conduct (Cohen, 1972; Garland, 2008). In times of moral panic, the state can “act out” 

to reassure the public that “the state is in control and is willing to use its powers to uphold ‘law 

and order’ and to protect the law-abiding public” (Garland, 2001, p. 133). 

A classic example of denial is the war on drugs in Singapore and Indonesia (Lindsey 

& Nicholson, 2016). These jurisdictions are still using harsh criminal punishment as the 

predominant method for fighting drugs and related crime, which denies the limitations of the 

criminal justice system as a means to control crime. Worldwide, there are at least 35 countries 

where the death penalty is still a legal sanction for drug offences. Such countries include Iran, 

Egypt, Oman, Qatar and China (Girelli, 2018). A good example of acting out is the way in 

which the President of the Philippines, Duterte, is fighting his war on drugs. His aggressive 

crackdown on drugs has led to over 7,000 extrajudicial killings8 for drug offences, since July 

2016 (Human Rights Watch, 2017).

Although many countries still employ non-adaptive strategies to fight the war on drugs, 

this dissertation mainly focuses on two adaptive strategies: the (re)regulation of cannabis and 

the use of eviction to fight drug-related crime. While Garland praises such adaptive approaches 

for their rationality and creativity, adapting to the limitations of criminal law in the field of drug 

control is not without (unintended) legal consequences for the compliance with international 

law and the protection of human rights. The (re)regulation of cannabis causes tensions with the 

UN drug control treaties, and evicting households affects the protection of the human right to 

housing and the right to a fair trial. 

First, the liberalisation of cannabis creates tensions with the UN drug control treaties. The 

UN treaties constituting the international drug control regime are the 1961 Single Convention on 

Narcotic Drugs, as amended by the 1972 Protocol (the Single Convention); the 1971 Convention 

on Psychotropic Substances (the Psychotropics Convention); and the Convention against Illicit 

Traffic in Narcotic Drugs and Psychotropic Substances of 1988 (the Trafficking Convention). 

These conventions require the State Parties to criminalise the possession, cultivation, production, 

importation, sale, and distribution of illicit drugs for non-medical and non-scientific purposes 

(Bewley-Taylor & Jelsma, 2012). Although some aspects of the conventions afford a certain 

degree of flexibility to formulate national drug control policies and maybe even to deviate from 

strict prohibition (e.g. Boister, 2001; Bewley-Taylor & Jelsma, 2012; Jelsma, Boister, Bewley-

Taylor, Fitzmaurice, & Walsh, 2018), they also unambiguously prohibit a legally regulated 

market for recreational cannabis (Bewley-Taylor & Jelsma, 2012, p. 16-17). Nevertheless, the 

Netherlands has been allowing the sale and possession of recreational cannabis since 1976, and 

8 Extrajudicial killings are executions committed by State authorities, outside judicial or legal process. 
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Canada officially legalised recreational cannabis in 2018. Such practices challenge, or even 

violate, the UN drug control conventions (Bewley-Taylor & Jelsma, 2012; Habibi & Hoffman, 

2017). A central question in this dissertation is therefore if, and to what extent, international law 

has influenced the regulation of cannabis in these two countries. 

Second, eviction may be considered a prima facie violation of the right to housing 

(OHCHR, 2014, p. 5). The right to housing is an international human right, recognised in the 

1948 Universal Declaration of Human Rights, the International Covenant on Economic, Social 

and Cultural Rights, and in many other international treaties.9 The (procedural) safeguards in 

cases of eviction are key elements of the human right to housing; evictions should be carried 

out “in a lawful reasonable and proportional manner, and in accordance with international law” 

(OHCHR, 2014, p. 5). In the Netherlands, the right to housing is assured by (amongst others) 

Article 8 of the European Convention on Human Rights (the European Convention). According 

to the European Court of Human Rights (the European Court) in the case McCann v. the United 

Kingdom (2008), the loss of one’s home is “a most extreme form of interference with the right 

to respect for the home”. Any person at risk of losing their home should “in principle be able 

to have the proportionality of the measure determined by an independent tribunal in the light of 

the relevant principles under Article 8 of the European Convention, notwithstanding that, under 

domestic law, his right of occupation has come to an end” (McCann v. the United Kingdom, 

2008). This right to have the proportionality of an eviction determined by an independent court 

has become the minimum level of protection against eviction (Vols, Kiehl, & Sidoli del Ceno, 

2015; Vols, 2019a). The dissertation will explore to what extent this minimum level provides 

protection against drug-related evictions in the Netherlands, and to what extent it impacts the 

way the alternative war on drugs is fought.

In contrast with the European Convention, the American Convention on Human Rights 

does not protect the right to housing. In fact, the US has always been reluctant to recognise 

housing as a right (Human Rights Watch, 2004). Nevertheless, the US is a signatory to the 

International Covenant on Economic, Social and Cultural Rights, which codified the right to 

housing. As a signatory, the US is obliged to “refrain from acts that would defeat the object and 

purpose” of the covenant (Article 18 of the Vienna Convention on the Law of Treaties). This 

dissertation will therefore study if the human right to housing has any impact on drug eviction 

practices in the US, to what extent it provides legal protection against drug-related evictions, 

and to what extent it impacts the way the alternative war on drugs is fought.

9 E.g. Article 17(1) of the International Covenant on Civil and Political Rights; Article 5(e)(iii) of the 
Convention on Elimination of All Forms of Racial Discrimination; Article 14(2)(h) of the Elimination of 
All Forms of Discrimination Against Women; Article 27(3) of the Convention on the Rights of the Child; 
Article 43(1)(d) of the International Convention on the Protection of the Rights of All Migrant Workers and 
Members of Their Families.
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Third, there is tension between eviction and the right to a fair trial. While (drug-related) 

evictions are based on civil or administrative law, they can be more far-reaching and more of 

a punishment than the criminal sanction would have been for the same violation (Weil, 1991; 

Stinson, 2004; Salet & Sackers, 2019). In the Netherlands, many evictees argue that drug-

related eviction is a criminal charge, and that they are being deprived of their right to a fair trial 

as protected in Article 6 of the European Convention. Similarly, in the US, several scholars 

argue that drug evictions violate due process rights, or at least raise serious concerns regarding 

due process (Weil, 1991; Castle, 2003; Stinson, 2004; Kelly, 2006; Zmora, 2009; Ewert, 2016). 

Moreover, in the US, eviction is often a more severe sanction than the criminal sanction that 

would have been imposed for the same offence (Weil, 1991; Stinson, 2004). Yet, the criminal 

justice system in the US has legal safeguards that are unavailable to evictees, such as the right 

to a jury trial and the right to counsel (Weil, 1991; Castle, 2003; Stinson, 2004). Similarly, 

the eviction proceedings in the Netherlands have different purposes, different procedural rules, 

and different legal safeguards than criminal law proceedings (see e.g. Mann, 1992; Bröring & 

Jurgens, 2006; Bruijn & Vols, 2017b). This dissertation will hence study whether the right to 

a fair trial and due process rights have any impact on drug evictions in the Netherlands and the 

US. 

In other words, the proposed research focuses on the legal consequences of adapting 

to the limitations of criminal law in the field of drug control, and, more specifically, the legal 

consequences of the (re)regulation of cannabis and the use of eviction to fight drug-related 

crime. The dissertation therefore focuses on the following question:

What are the consequences of adapting to the limitations of the criminal justice system in 

the field of drug control for the legal protection of human rights, and to what extent does 

international (human rights) law constrain such adaptation in the Netherlands, Canada and 

the United States?

3.4. The overarching theoretical framework

To analyse the responses to the predicament of criminal law in the field of drug control and to 

uncover the legal consequences of these responses, I build on Garland’s theory of adaptive and 

non-adaptive responses. This theory could be used as a lens through which to identify and explain 

how and why jurisdictions are liberalising their cannabis policies and moving more towards 

civil and administrative law to fight drug-related crime. Yet, this one-dimensional concept of 

possible responses with two polar opposites – adaptive versus non-adaptive – will not provide 

full insight into the developments in the countries under review. For instance, using eviction 
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to tackle drug-related crime and legalising cannabis both fit into Garland’s notion of adaptive 

responses, but in very different ways. Moreover, classifying drug laws and policies as either 

adaptive or non-adaptive responses does not reveal anything about the potential differences in 

enforcement of those laws and policies: what happens if the rules are violated? I therefore add 

a second dimension to Garland’s model, which is designed to reflect the consequences of non-

compliance: adaptive responses can be complemented with lenient or repressive enforcement, 

and so can non-adaptive responses (Figure 1.1). 

I labelled the dimension composed of adaptive and non-adaptive responses the ‘legal 

dimension’, as it concerns the (lack of) policy changes or changes to the law, in reaction to 

the limitations of the criminal justice system. The dimension concerning lenient or repressive 

enforcement is labelled the ‘enforcement dimension’. I deliberately stay away from the term 

‘law enforcement’, as this dimension applies not only to enforcement of the law but also 

to enforcement of formal and informal policies.10 Together, the two dimensions form the 

overarching theoretical framework that I will use to capture changes in the war on drugs (Figure 

1.1). 

The creation of this two-dimensional framework is inspired by Adam, Hurka, and Knill 

(2017) conceptualisation of regulatory policy output. Adam et al. (2017) identify four ideal-

typical styles of regulation, based on a two-dimensional model. Their first dimension concerns 

the extent to which the law or policy restricts individual freedom. They label this dimension 

“behavioral boundaries”, identifying two types of boundaries: narrow (i.e. major restriction of 

individual freedoms), and wide (i.e. minor restrictions on individual freedoms). Their second 

dimension is labelled “consequentiality of noncompliant behaviour”, and it captures the severity 

of sanctioning for non-compliance with the law or policy. Adam et al. use the term “lenient” 

to describe “low or even nonexistent sanctions”, and they use the term “punitive” to describe 

“severe sanctions”. Using the distinction between behavioural boundaries and the sanctions 

for non-compliance within these boundaries, they identify four different styles of regulation: 

“authority”, “lenient authority”, “permissiveness”, and “punitive permissiveness” (Adam et al., 

2017, p. 330-331).

10 I distinguish the term ‘law’ from the term ‘policy’ as the law is drafted by the national or local legislature, 
while policies are not necessarily drafted by a legislative body. Policies could be internal documents 
of a municipality or housing authority, capturing standard operating procedures, but they could also be 
documents that specify the application of the (local or national) law by, inter alia, defining sanctioning 
regimes. A policy might also define the conditions and constraints for individual and collective behaviour 
(Adam, Hurka, & Knill, 2017). Moreover, the term policy could refer to a national policy drafted by the 
government, such as the Dutch cannabis policy of non-enforcement (Chapter 2) or the US one strike policy 
(Chapter 5). What is more, unlike the law, policies are not necessarily formal documents (or documented at 
all). For example, the tolerance of cannabis in the Netherlands started with an informal policy, which was 
implemented by police officers who refrained from arresting drug users. As such, in this dissertation law 
and policy have different meanings, but they are often mentioned in the same context.
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Similar to Adam et al., I developed a two-dimensional model. Yet, I adjusted their 

dimensions using Garland’s culture of control theory, and literature on enforcement styles and 

street-level bureaucracy. The fi rst dimension of my model, based on Garland’s theory, is the 

legal dimension. As described above, this dimension concerns reactions to the predicament of 

criminal law. These reactions can vary between adaptive and non-adaptive. The legal dimension 

replaces Adam et al.’s (2017) dimension concerning the restrictions of individual freedom 

(“behavioral boundaries”).

The second dimension of my model is the enforcement dimension. This dimension 

relates closely to Adam et al.’s “consequentiality of noncompliant behavior”-dimension, but it 

is complemented with literature on enforcement styles and street-level bureaucracy. The next 

section will describe the conceptual foundations of the enforcement dimension. 

Figure 1.1. Regulation styles to control drugs and fi ght drug-related crime

3.4.1. Enforcement dimension

Adam et al.’s (2017) second dimension involves the severity of sanctions (“consequentiality 

of noncompliant behaviour”), but it does not include the application of sanctions and therefore 

misses an important aspect of enforcement. A sanction could be severe on paper (law in the 
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books) but an authority with substantial discretion can decide to be less or more lenient, or 

even to refrain from enforcing the law at all. I will use insides from scholarly literature on 

enforcement styles and street-level bureaucracy, in order to include this aspect of enforcement.  

Throughout the years, scholars have studied a diverse range of enforcement styles, but 

no uniform definition of the enforcement style concept exists (e.g. Kagan & Scholz, 1984; 

Kagan, 1989; May & Winter, 1999, 2000; May & Wood, 2003; Mascini & Van Wijk, 2009; Lo, 

Fryxell, & Van Rooij, 2009; McAllister, 2010; Nielsen, 2015; Carter, 2017; De Winter, 2019; 

De Boer, 2019). Yet, the literature does show similarities. Enforcement style often concerns the 

behaviours of authorities in their day-to-day interactions with people (“clients”) when enforcing 

the law or policy, or when promoting compliance with the rules (May & Winter, 1999, 2000; 

May & Wood, 2003; De Winter, 2019, p. 25). 

Some scholars consider the conceptualisation of enforcement styles to be a one-

dimensional concept with two polar opposites (Reiss, 1984; Kagan, 1994) while others see it 

as a two-dimensional concept (e.g. May & Winter, 2000; May & Wood, 2003; Mascini & Van 

Wijk, 2009; Nielsen, 2015; Carter, 2017; De Winter, 2019). Scholars with a one-dimensional 

view generally postulate one pole as being an “aggressive” enforcement style, and the other pole 

being a more lenient or flexible style (Kagan, 1989, p. 92; Kagan, 1994; May & Winter, 1999, p. 

626; May & Wood, 2003). Scholars with a two-dimensional view agree that enforcement styles 

can vary in harshness or “rigidness” (May & Wood, 2003), but they argue that this cannot be 

captured by just one dimension. Various scholars argue that enforcement styles vary between 

two different dimensions: one capturing the degree of “rigidness” authorities carry out in 

applying the rules, and one capturing the willingness of authorities to persuade instead of to 

punish (e.g. May & Winter, 1999, 2000; McAllister, 2010; De Winter, 2019). No uniform label 

exists for these two dimensions, but several scholars use the labels “degree of formalism” and 

“degree of coercion”, respectively (May & Winter, 1999, 2000; McAllister, 2010, p. 63; De 

Winter & Hertogh, 2020).  

Many scholars who analyse enforcement styles, study the attitudes of “street-level 

bureaucrats” (Lipsky, 1980, 2010; May & Winter, 2000; May & Wood, 2003; De Winter, 2019; 

De Boer, 2019). Street-level bureaucrats are authorities who directly interact with citizens and 

have substantial discretion in the execution of their work. This work generally involves making 

decisions about people’s lives, implementing public policy, providing benefits or applying 

sanctions (Lipsky, 2010, p. 3-4). Examples of such authorities are policemen who decide who to 

arrest or whose behaviour to overlook, and judges who decide what sentence a person receives 

(Lipsky, 2010, p. 13). 

Applying this concept to the research in this dissertation, street-level bureaucrats are, 

amongst others: (civil servants working for) mayors, who decide which property to close and 
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who will be let off with a warning; (employees working for) landlords and housing authorities 

who decide who to evict; and police officers and public prosecutors in the Netherlands who 

employ a policy of non-enforcement towards retailing of cannabis in coffeeshops. Each of 

these authorities have considerable autonomy and discretion when enforcing rules and while 

interacting with citizens. Their discretion is of course circumscribed by rules laid down in 

national or local policies or laws, but “the human dimension of situations” makes it difficult to 

formalise their work (Lipsky, 2010, p. 15). The work of these authorities cannot be reduced to 

programmed formats; they should be responsive to the unique circumstances of each individual 

situation (Lipsky, 2010, p. 15). 

The discretionary power of these authorities is important as it allows them to enforce 

the law more or less strictly, or more or less flexibly (May & Wood, 2003; De Winter, 2019, 

p. 26-27). In other words, authorities can vary in rigidness when they enforce rules and apply 

sanctions (May & Wood, 2003). In the literature on the enforcement style concept, the dimension 

that shows this “degree of rigidity” is known as “formalism” (May & Winter, 1999, 2000; De 

Boer, 2019; De Winter & Hertogh, 2020).

The enforcement dimension of the overarching theoretical framework in this dissertation 

combines Adam et al.’s dimension concerning the severity of sanctions in the books, with 

the concept of enforcement style concerning the degree of rigidity in applying sanctions. A 

sanction might be severe in the books, but the application of the sanction might be lenient or 

flexible. I therefore consider the severity of the sanction (law in the books) and the application 

of the sanction (law in action) as one dimension: the enforcement dimension. 

This enforcement dimension has two polar opposites: lenient and repressive. Both terms 

are derived from the described literature on enforcement styles and street-level bureaucracy. 

Lenient enforcement relates to Adam et al.’s definition of lenient: low, or even no, sanctions. Yet, 

in this dissertation, lenient can relate to both the severity of the sanction in the books, and to the 

application of the sanction in action. Adam et al. (2017) use the term “punitive” as opposed to 

lenient. The terminology used in the literature on enforcement styles for polar opposites varies 

from “cooperative” versus “punitive”, to “accommodative” versus “deterrent and sanctioning”, 

to “persuasive” versus “punitive”, amongst others (Reiss, 1984; Kagan, 1994; McAllister, 

2010; De Winter, 2019). I will, however, refrain from using the term punitive, in order to avoid 

confusion with the legal distinction between punitive sanctions and reparatory sanctions under 

Dutch law (see Bröring et al., 2016, p. 599). I will instead use the term ‘repressive’ to represent 

the polar opposite of lenient. In summary, the second dimension of my theoretical framework 

is built on conceptualisations of regulation and enforcement styles, relating to the rigidity of 

(applying) sanctions, ranging from lenient to repressive (Figure 1.1). 
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3.4.2. Four different styles to control drugs and fight drug-related crime

The overarching theoretical framework of this dissertation now has two dimensions: the legal 

dimension – ranging from adaptive to non-adaptive – and the enforcement dimension – ranging 

from lenient to repressive. The first dimension describes the policy or law that is in place and its 

relationship to the failing criminal justice system. The second dimension concerns the reaction to 

non-compliant behaviour. As with Garland’s possible responses to the predicament of criminal 

law, the enforcement dimension makes it possible to capture and analyse the changes that have 

occurred within the field of drug control. In other words, the labels ‘lenient’ and ‘repressive’ 

are relative terms, drawn from previous sanctions applied and the way law enforcers previously 

brought about compliance with the law. 

Combining the legal dimension with the enforcement dimension enhances the possibility 

to explain and interpret developments in the regulation of cannabis, and in the legal tools to fight 

drug crime. This two-dimensional framework is able not only to uncover different approaches 

in the field of drug control, but also to explore and help explain the legal consequences of such 

developments. In this way, a richer and more nuanced understanding of changes in the war on 

drugs can be obtained. 

By combining the two dimensions, four possible combinations of responses and 

enforcement can be identified: 1) an adaptive response with repressive enforcement; 2) an 

adaptive response with lenient enforcement; 3) a non-adaptive response with repressive 

enforcement; and 4) a non-adaptive response with lenient enforcement. These four regulation 

styles will be discussed in the next section. 

Adaptive response and repressive enforcement  

One possible approach is an adaptive response combined with repressive enforcement. Here, 

the law or policy is adapted to the limitations of criminal law, but the sanctions applied still take 

a repressive ‘law and order’-stance. In other words, on a legal level the authorities seem to have 

acknowledged the failing criminal justice system by moving towards other areas of law, but on 

an enforcement level it seems that authorities are still denying the predicament of crime control. 

One example of an adaptive response with repressive enforcement is the British Anti-Social 

Behaviour Order (ASBO). The ASBO was a civil order that could be issued against someone 

who behaved in an anti-social manner.11 The ASBOs were a result of the failing criminal justice 

system. Local authorities in the United Kingdom were given more responsibilities and new far-

reaching powers to control crime and protect the victims of “anti-social” individuals, without 

bringing criminal law into play (Koemans, 2011; Vols, 2013; Home Office, 2014).

11 ASBOs received a lot of criticism (Duff & Marshall, 2006; Ashworth & Zedner, 2010) and they were 
replaced by the Civil Injunction and the Criminal Behaviour Order in 2014.
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Adaptive response and lenient enforcement  

An adaptive response combined with lenient enforcement is the most ‘extreme’ alternative to 

the traditional criminal justice approach. This form of regulation represents a relaxation on both 

the legal and the enforcement level. Behaviour is no longer criminalised and is now subject to 

no (or at least meaningless) sanctions or enforcement. Garland’s adaptive response of defining 

deviance down would fall within this category: “the decriminalizing of behaviours that were 

once routinely prosecuted” (Garland, 2001, p. 117-119). An example would be Portugal’s drug 

policy reform in 2001. Not ready to allow recreational drug markets, but prepared to lift the 

criminalisation of drug use, Portugal decided to decriminalise the use of all drugs, as well as 

possession for personal consumption. These activities are no longer criminal offenses, but still 

subject to administrative sanctions. Yet, in most cases no sanctions are imposed and if sanctions 

are imposed, they usually equate to no more than a low fine (Van Het Loo, Van Beusekom, & 

Kahan, 2002).

Non-adaptive response and repressive enforcement  

Another possible approach is a combination of a non-adaptive response with repressive 

enforcement. Instead of adapting to the failing criminal justice system, existing penal policy 

is maintained and authorities continue to use repressive measures. It could be that nothing 

changes in the law, policy and enforcement, or it might even be that crime control intensifies. 

The former relates to Garland’s non-adaptive category of denial (Garland, 2001, p. 131-132); 

the latter concerns Garland’s category of acting out. A classic example of a non-adaptive 

response with repressive sanctions is Reagan’s reinstatement of the US War on Drugs, which 

produced increasing numbers of arrests and prosecutions throughout the 1980s and 1990s 

(Bandow, 1991).  

Non-adaptive response and lenient enforcement  

The last option is a non-adaptive response combined with lenient enforcement, or low (possibly 

no) sanctions. In this case, criminal constraints are still in place and the unwanted behaviour 

remains a criminal offence, but sanctions are severely downgraded or the behaviour might even 

be (informally) tolerated by law enforcers. This approach might signal a lack of political will to 

lift the criminalisation. 

4. Terminology
When studying drug control, a discussion about terminology is inevitable. Terms such as 

‘legalisation’ and ‘decriminalisation’ can easily lead to confusion, since there are no universally 

accepted definitions, nor is there consensus on the meaning of these concepts (e.g. Morgan, 
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Riley, & Chesher, 1993, p. 219; Strang, 1993, p. 4). There are six key concepts in need of 

clarification: ‘prohibition’, ‘criminalisation’, ‘liberalisation’, ‘decriminalisation’, ‘legalisation’, 

and ‘eviction’.

Prohibition is a means to regulate the production, distribution and consumption of drugs. 

It is the label used to describe the legal ban on a certain behaviour. A prohibitionist policy 

(or system) is hence a policy (or system) that is centred on the banning of drugs. Prohibition 

is not necessarily enforced through criminal law; the banning can also be enforced through 

civil or administrative law. Prohibition that is enforced through criminal law is also known as 

“criminalized prohibition” (Reinarman & Levine, 1997; Levine, 2002). 

The term criminalisation is closely related to prohibition. Criminalisation is when 

prohibition is regulated via criminal law: the specific behaviour should be a criminal offense 

(Husak & De Marneffe, 2012, p. 3). Today, most countries still criminalise the production and 

sale of cannabis (INCB, 2020). 

With liberalisation or liberalising, I refer to the relaxation or removal of criminal sanctions 

for drug use, possession, production or distribution. Variations of cannabis liberalisation include 

decriminalisation and legalisation (e.g. Dills, Goffard, & Miron, 2017; Flacks, 2018). 

Decriminalisation, as used throughout this dissertation, only relates to criminal law. 

This means that a country’s legal system could still have other powers to control the use 

and distribution of cannabis, such as civil penalties or administrative sanctions. As such, 

enforcement may continue to rely on prohibition (Single, 1989, p. 456). There are two types 

of decriminalisation; the term can be used to describe the removal of criminal penalties, and 

to describe the reduction of criminal penalties. The former is also known as depenalisation 

(MacCoun & Reuter, 1997). In this dissertation, decriminalisation encompasses both types. I 

only use the term decriminalisation for de jure decriminalisation (i.e. amendment of legislation); 

administrative decisions not to prosecute do not fall under my definition of decriminalisation 

(see e.g. Fischer, Ala-Leppilampi, Single, & Robins, 2003; Korf, 2019). 

Legalisation, as used in this research, not only means lifting the criminalisation, but 

also allowing the behaviour in question in all areas of the law, i.e. no civil penalties and no 

administrative sanctions. Legalisation could take one of two forms: allowing the behaviour 

without any state control (unregulated free markets), or with state control (a regulatory regime). 

In this dissertation, the term legalisation is used in the latter sense: regulatory legalisation, or 

legal regulation. In other words, there is still a set of rules and restrictions placed around the 

use, possession, supply and production of cannabis. There may be a few countries that can be 

categorised as unregulated free markets, but the countries under review which have legalised 

cannabis all have state-controlled systems (Rolles & Murkin, 2013, p. 29; Cox, 2018, p. 207). 
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Eviction, as used in this dissertation, is the permanent or temporary removal of individuals, 

families or communities from premises against their will (UN Committee on Economic, Social 

and Cultural Rights, 1997; UN-HABITAT, 2007). In this dissertation, the term ‘eviction’ refers 

to both eviction as issued by (semi-)public or private landlords (based on civil law), and the 

consequence of the closure of a dwelling (based on administrative law). The latter type of 

eviction refers to the power of Dutch mayors to close any type of premises if drugs are sold, 

delivered, provided or present for one of these purposes, at or near a premises. Since closing a 

dwelling obviously results in the eviction of a household, I refer to the mayor’s closure power 

as a power to evict.

5. Methodology
This dissertation contains legal research that explores, analyses and attempts to explain trends 

in the war on drugs and the legal consequences of these trends. What makes this research 

legal is that the law is the central research object and not just a variable (Chynoweth, 2008; 

Westerman, 2011; Adams, 2011; Barkan, Bintliff, & Whisner, 2015). In recent decades, the 

methods and methodology used in legal research have been heavily debated (Epstein & King, 

2002; Westerman, 2011; Smits, 2017). This is not only because of the distinct research method 

used in legal research, but also because the methods used in legal research have rarely been 

discussed in previous decades (Hutchinson & Duncan, 2012, p. 98-101). For a long time, 

there was no need for legal researchers to clarify or justify their research method. Today, 

however, legal researchers are increasingly working on interdisciplinary research projects and 

are competing for research grants with other (social) scientists (Hutchinson & Duncan, 2012). 

This trend increases the need to be more open and articulate about the methods used in legal 

research (Hutchinson & Duncan, 2012, p. 85). Therefore, this paragraph elucidates the three 

research methods used in this dissertation: doctrinal legal research, comparative legal research, 

empirical legal research. Doctrinal legal research is used to examine the ‘law in the books’, 

quantitative empirical legal research is used to analyse the ‘law in action’, and comparative legal 

research is used to uncover similarities and differences between the countries under review.

5.1. Doctrinal legal research

The core research method used in legal research is the doctrinal method (see e.g. Smits, 2009; 

Westerman, 2011; Hutchinson & Duncan, 2012). The doctrinal legal research method includes 

reading and analysing literature, legislation, case law and policy documents to assess and 

synthesise essential features of the law and legal system (Hutchinson, 2010; Hutchinson & 
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Duncan, 2012). In doctrinal legal research, the legal system is “the main supplier of concepts, 

categories and criteria” (Westerman, 2011, p. 94). Moreover, the law is not only the object 

of research; it functions simultaneously as the lens through which the research is conducted 

(Westerman, 2011). Legal researchers who use the doctrinal method might study (for instance) 

a new legal development to explore how this novelty fits into the existing legal framework; or 

they might study the existing legal framework to explore its capability to accommodate future 

legal developments (Westerman, 2011).

Doctrinal legal research distinguishes itself from quantitative research, as text is not (in 

itself) numerical data that can be measured or statistically analysed (McCrudden, 2006). As 

the law is comprised of words, and the meaning of these words must be interpreted, doctrinal 

legal research is necessarily a qualitative research method. Moreover, doctrinal legal research 

(just like qualitative research) emphasises the role of the researcher in analysing textual data. 

The outcome of the analytical review of the law will vary according to the knowledge and 

expertise of the researcher (Hutchinson & Duncan, 2012, p. 116-117). Doctrinal legal research 

is, however, different from qualitative content analysis. Qualitative content analysis is the 

systematic analysis of text data. Researchers who use qualitative content analysis to analyse 

case law, legislation and policy documents focus on systematically identifying themes or 

patterns (Hsieh & Shannon, 2005, p. 1278), while scholars who use the doctrinal legal research 

method aim “to identify meaning behind the words of judicial and legislative text” (Hutchinson 

& Duncan, 2012, p. 118). 

This dissertation uses the doctrinal legal research method to analyse the “law in the 

books” (Pound, 1910). This analysis helps to create a comprehensive overview of the law on 

drug evictions and cannabis regulation. The doctrinal legal research method as used in this 

dissertation, is elaborated further in each chapter.

5.2. Comparative legal research

Using the doctrinal legal research method, I will create an overview of the law and policies on 

cannabis in the Netherlands and Canada. Similarly, I will establish a picture of how the law and 

policies on drug evictions in the Netherlands and the US read and work. In order to compare 

these laws and policies, I will conduct comparative legal research. 

Comparative legal research is a legal research method which is used to compare national 

legal systems in order to find similarities and differences between two or more systems. An 

important aim when comparing legal systems is to enhance the knowledge and understanding 

of one’s own legal system (Zweigert & Kötz, 2011; Adams, 2011; Siems, 2014; Van Hoecke, 

2015). Some scholars criticise comparative legal research for not following a specific method, 
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for lacking an overarching framework, or for remaining superficial and not reaching a deeper 

explanatory level (Adams, 2011; Van Hoecke, 2015, p. 8). According to some, identifying 

differences and similarities has barely any added value if the researcher avoids comparing the 

findings and explaining the differences and similarities (Shapiro, 1981, p. vii; Adams, 2011). 

To overcome such criticism, Van Hoecke (2015) created a “toolbox” for comparative legal 

research, and Adams (2011) created a roadmap. Van Hoecke’s toolbox contains six different 

methods for comparative law: the functional method, the structural method, the analytical 

method, the law-in-context method, the historical method and the common-core method (Van 

Hoecke, 2015, p. 11-21). The comparative research in this dissertation will utilise the functional 

method, as this method offers meta-level comparison. Using the functional method, researchers 

are able to compare legal problems and legal solutions instead of comparing legal concepts, 

rules and procedures (De Coninck, 2010, p. 323; Adams, 2011; Siems, 2014, p. 26-27; Van 

Hoecke, 2015, p. 9-11). The functional method also allows the researcher to create a broader 

perspective on possible explanations by searching for other conceptual, historical, cultural or 

political perspectives, to provide possible explanations. The legal perspective will, of course, 

remain dominant (Adams, 2011).

Adams (2011) created a roadmap which identifies four steps of comparative legal research: 

1) identifying the relevant rules and legal concepts; 2) describing and interpreting these rules 

and concepts; 3) mapping the differences and similarities between the countries under review; 

and 4) comparing and explaining the differences and similarities. The comparative research in 

this dissertation (Chapter 2 and Chapter 5) is structured according to these steps.

For the first two steps – identifying, describing and interpreting the relevant rules and 

legal concepts – I use the doctrinal legal research method. I study the law and legal concepts 

by reading, analysing and synthesising relevant scholarly literature, legislation, case law and 

policy documents (Adams, 2011, p. 195-197; Westerman, 2011; Hutchinson & Duncan, 2012). 

Steps three and four – mapping, comparing and explaining differences and similarities – are 

conducted using the functional method of comparative law (Michaels, 2006; Örücü, 2007, p. 51; 

Zweigert & Kötz, 2011, p. 33-47). Using this method, I am able to identify, describe, juxtapose 

and compare differences and similarities between the Netherlands, the US and Canada, in terms 

of their regulation of cannabis and their fight against drug-related crime. 

To provide an explanation for the uncovered differences and similarities (step four), 

Chapter 2 uses the law itself as a lens through which I view, analyse and explain the differences 

and similarities between the Netherlands and Canada. In that chapter, the law not only functions 

as the research object, but also as “the theoretical perspective from which that object is studied” 

(Westerman, 2011). Chapter 5 uses the theory of third-party policing as an explanatory 
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framework for the use of eviction to fight drug-related crime in the Netherlands and the US 

(Mazerolle & Ransley, 2006). The comparative legal research, as conducted in these chapters, 

is elaborated further in each chapter.  

Justification for the selection of countries  

In this dissertation, I study and compare the legal frameworks and policies in the field of drug 

control and different approaches to fight drug-related crime in the Netherlands, Canada and the 

US. Whereas the research centres on the Netherlands in every chapter, Canada is the research 

object in Chapter 2 – studying the (re)regulation of cannabis – and the US is the research object 

in Chapter 5 – studying the instrument of eviction as a tool for fighting drug-related crime. 

The reason for focussing on Canada in Chapter 2 is that it has a regulated market for 

the recreational use of cannabis. In 2018, Canada became the first G7 country, and the second 

country in the world, to legalise recreational cannabis (UNODC, 2018). The first country was 

Uruguay (Walsh & Ramsey, 2016). The reason this dissertation focuses on Canada instead of 

Uruguay is that Canada’s system is more similar to the current and future cannabis policy in 

the Netherlands. Uruguay implemented a very restrictive legalisation model: cannabis users 

must register with the government in order to obtain legal cannabis, and cannabis can only be 

purchased at a licensed pharmacy (Walsh & Ramsey, 2016; Cerdá & Kilmer, 2017). Canada 

and the Netherlands, on the other hand, do not require adults to register in order to purchase 

cannabis, and they both have a very strict separation between the recreational market and the 

medical market. In the Netherlands, pharmacies sell medical cannabis and coffeeshops sell 

cannabis for recreational purposes (Korf, 2019).12 In Canada, recreational cannabis can be 

purchased in licensed cannabis stores, but the retail staff (also known as budtenders) are not 

allowed to offer advice on the effects of cannabis products. If someone wants advice on the 

medical aspects of a certain strain of cannabis (e.g. to manage arthritis pain, nerve pain or 

sleep deprivation), the budtender must refer them to a health-care practitioner (see Section 26 

of the Canadian Cannabis Act). These are just two of the many similarities between cannabis 

regulation in the Netherlands and Canada (see Chapter 2), making Canada a more suitable case 

for comparison with the Netherlands than Uruguay.

Another important reason to focus on Canada is the availability and accessibility of data. 

First, familiarity with the English language makes it possible to read and analyse any available 

source. Second, I have worked with researchers from the University of New Brunswick 

(UNB) in Canada. The province of New Brunswick has taken the lead in Canada by building 

a cannabis cluster, which includes building relationships with experts on crime, health, public 

12 See also, the website of the Dutch Office of Medicinal Cannabis (https://english.cannabisbureau.nl/). 
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policy development, and law and policy enforcement. A large part of this expertise is located 

within the UNB. Thanks to the Mitacs Globalink Research Award, I have had the opportunity 

to conduct an important part of my PhD research at the UNB.13 This research visit enabled me 

to access literature and data I could otherwise never have accessed.

Chapter 5 focuses on the US, studying the use of eviction to tackle drug-related crime 

for multiple reasons. First, the US has always been the front runner in the war on drugs, which 

makes it an interesting case for studying changes in the war on drugs. Second, the US was one 

of the first countries to establish a shadow system (outside of the traditional criminal justice 

system) to fight drug-related crime. Under the Anti-Drugs Abuse Act of 1988, Public Housing 

Authorities were granted an almost unfettered discretion to evict tenants who were (allegedly) 

engaged in drug-related activities.14 This instrument of eviction received a prominent role in 

the war on drugs, especially after President Clinton’s announcement of the One Strike Policy in 

1996. The One Strike Policy actively encourages Public Housing Authorities to evict residents 

who are suspected of engaging in drug-related activities, on or off public housing premises 

(Stinson, 2004; Silva, 2015).15 

The third reason for focussing on the US relates to the accessibility and availability of 

data. Over the years, using the instrument of eviction to control drugs has become increasingly 

popular in the US, creating a growing body of scholarly (English) literature (e.g. Weil, 1991; 

Moye, 2003; Stinson, 2004; Zmora, 2009; Desmond & Valdez, 2013; Silva, 2015; Dickinson, 

2015; Ewert, 2016; Walter, Viglione, & Tillyer, 2017; Jensen, Mosher, Gerber, & Angulski, 

2019). Moreover, I visited several American institutions and experts in the field of eviction 

and drug regulation during the course of my PhD.16 These research visits provided me with 

knowledge and insights on drug evictions in the US which would otherwise have remained out 

of reach. 

Moreover, by focusing on the US and Canada, this dissertation covers the two biggest 

countries in North-America. Lastly, by focusing on the Netherlands, Canada and the US, this 

dissertation studies developments in three Western countries that are currently the front runners 

in the changing war on drugs. 

13 During my time at the UNB, I had several meetings with Dr. Michael Boudreau (St. Thomas University), 
Dr. Karla O’Regan (St. Thomas University), Dr. Nicole O’Byrne (UNB), Danielle Connell (Mitacs and 
UNB), Brennan Sisk (BioNB), Andrew Blair (Province of New Brunswick), Meaghan Seagrave (1812 
Hemp), Dr. Tracey Rickards (UNB), and Lindsay Bowman (Connors Stillwell Law firm).
14 Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, 102 Stat. 4181 (1988).
15 Housing Opportunity Program Extension Act of 1996, Pu. L. No. 104-120. See also the current 42 U.S.C. 
§1437d(1)(9)(2018). 
16 Research visits in the US: Princeton University (text analysis and statistics courses); Prof. G.S. Dickinson 
(Pittsburgh School of Law); Center for Court Innovation, NYC (Research visit to Midtown Community 
Court & Red Hook Community Justice Center); Prof. G. Lebovits (Columbia Law School); Manhattan 
Housing Court Project; Prof. N.M. Davidson (Fordham Law School); and the New York Housing Authority. 



 Chapter 1

40

5.3. Quantitative empirical legal research

Empirical research is based on observations about the world (Epstein & King, 2002, p. 2). 

These observations – data – can be numerical (quantitative) or non-numerical (qualitative) 

(Epstein & Martin, 2014, p. 3). Quantitative empirical research quantifies these observations; 

the evidence about the world is numerical (Epstein & King, 2002, p. 2). 

As case law contains observations about the world, legal researchers work with empirical 

data all the time (Epstein & King, 2002; Lempert, 2010). As case law contains text, these 

observations are considered to be qualitative data instead of quantitative data.17 Text data can, 

however, be transformed into numerical data which can be statistically analysed. This is called 

“coding” the cases (Epstein & Martin, 2002, p. 10-11). Once the cases have been coded into 

quantitative data, the data are set for statistical analysis. 

In this dissertation, I use quantitative empirical legal research to study case law on drug-

related closures and subsequent evictions in the Netherlands. In order to do this, I first collect (a 

sample of) case law on this topic. Next, I review and hand-code all cases to document the trends 

in case law and case characteristics that appear to be important to the outcome of court cases 

(Hall & Wright, 2008; Lawless, Robbennolt, & Ulen, 2010; Epstein & Martin, 2014). Examples 

of such characteristics are the type of drug-related crime, the type of drugs discovered, the 

type of premises, and the arguments put forward by the accused. Finally, I statistically analyse 

the collected data, in order to estimate the association between the case outcome and several 

different case characteristics. 

The quantitative empirical analyses in this dissertation focus on published case law 

from district courts (the court of first instance) that appeared between November 2007 and 

January 2016.18 A search on the Dutch Judiciary website (www.rechtspraak.nl) yields 217 

court decisions in this period, using the following search terms: ‘13b Opium Act’, ‘closure’, 

‘13b Opium Act closure’, ‘Opium Act + home’, ‘Opium Act + property’, and ‘Opium Act + 

coffeeshop’.19 The website of the Dutch Judiciary allows automatic filtering on administrative 

law and on judgements from district courts. 

The sample of 217 court decisions is a selection of the overall population of judgements 

(published and unpublished) from that period as the Dutch Judiciary does not publish every 

single judgement. The official publication policy of the Dutch Judiciary (Besluit selectiecriteria 

17 Qualitative empirical legal research relies on nonnumerical evidence about the world (Epstein & King, 
2002, p. 2)
18 In November 2007, the administrative power to close homes due to drug-related activities (Article 13b of 
the Opium Act) came into force.
19 These indicated search terms are English translations of the following Dutch terms: ‘13b Opiumwet’, ‘13b 
Opiumwet sluiting’, ‘Opiumwet + woning’, ‘Opiumwet + pand’, and ‘Opiumwet + coffeeshop’.



Introduction

1        

41   

uitsprakendatabank Rechtsraak.nl 2012) shows that the judiciary follows rather vague publication 

rules. Until 2012, court decisions were published on the basis of qualitative criteria such as 

media attention, the consequences of applying the regulations, and the interests of the parties 

involved. As of 2012, certain decisions must always be published – for example judgements 

of all the highest courts “if the case is not unfounded or inadmissible and/or dismissed with a 

standard reasoning”. A court decision must also be published if a case has received attention 

from the media or if the decision was of significant importance for future rulings. Courts may 

develop additional publication rules and selection criteria (Besluit selectiecriteria, 2012).

These ambiguous publication criteria imply that the sample of published case law might 

not be representative of the population of all case law (published and unpublished). I discuss 

the implications of this possible selection bias in the relevant chapters (Chapter 3 and Chapter 

4), along with an in-depth explanation of the data collection and analysis. 

6. Overview of the chapters and research questions
The central research question will be answered throughout the different chapters of this 

dissertation. The following part of the dissertation is divided into two parts and five chapters. 

Part I focusses on the (re)regulation of cannabis and the underlying ideas and motivations for 

the policy choices in the Netherlands and Canada, with particular emphasis on the influence of 

the UN drug control conventions on these choices. Part II explores the use of the instrument 

of eviction to fight drug-related crime in the Netherlands and the US, and the legal protection 

afforded to evictees, with a strong focus on Dutch drug eviction case law. I will briefly introduce 

these parts and the corresponding chapters.

Part I: The (Re)Regulation of Cannabis

Part I focuses on the (re)regulation of cannabis and comprises a considerable chapter of this 

dissertation: Chapter 2. The chapter studies the current legal framework for recreational 

cannabis in the Netherlands and Canada, as well as cannabis policy developments in these 

countries from the 1920s to 2019. It specifically focuses on the influence of the UN drug 

control conventions, and on identifying (other) rationales behind cannabis regulation policies. 

Comparative legal research is used to understand and explain differences and similarities in the 

regulation of cannabis in the Netherlands and Canada. 
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The research questions addressed in Part I are as follows:

 - To what extent have the Netherlands and Canada adapted to the limitations of the criminal 

justice system in the field of cannabis control?

 - How did the regulation of the production, distribution, sale and use of cannabis for 

recreational purposes develop in the Netherlands and Canada?

 - To what extent did international law, in particular the UN drug control conventions, 

influence the (re)regulation of cannabis in the Netherlands and Canada?

 - How can the (re)regulation of cannabis in the Netherlands and Canada be explained?

Part II: Drug Evictions

Part II comprises three chapters on, respectively: the administrative power of Dutch mayors to 

close premises and subsequently evict households involved in drug crime; quantitative empirical 

research of Dutch case law on drug evictions; and, the use of eviction in the Netherlands and 

the US to fight drug-related crime. Part II combines doctrinal legal research (law in the books) 

with empirical legal research (law in action), to analyse and elucidate the instrument of eviction 

and the legal protection afforded to evictees. By studying both the law in the books and the 

law in action, this part provides a different and more in-depth understanding of the instrument 

of eviction as a tool to fight drug-related crime than traditional interpretations of case law can 

achieve. 

Chapter 3 analyses the drug policy in the Netherlands and the closure power granted to 

mayors. First, doctrinal legal research is used to analyse the “law in the books” (Pound, 1910). 

The chapter will give an overview of the drug policy in the Netherlands and the use of the 

closure power and subsequent eviction, in order to deepen our understanding of this relatively 

unknown aspect of the Dutch war on drugs. Second, empirical legal research is used to examine 

the “law in action” (Pound, 1910). A statistical analysis of case law is conducted, in order to 

assess if judicial review functions as a safety net against drug evictions in the Netherlands.20 

Chapter 4 is the natural supplement to Chapter 3 as it elaborates on the empirical 

methods used in that chapter. Employing logistic regression analysis, this chapter reaches a 

more comprehensive level of analysis of the legal protection against drug evictions than the 

previous chapter. Moreover, Chapter 3 focuses on the closure of homes and the subsequent 

evictions of households whereas Chapter 4 also explores the closure of other types of premises 

such as stores, restaurants, bars and coffeeshops. Utilising data from the published case law of 

20 This chapter has been published as a journal article: Bruijn, L. M., Vols, M., & Brouwer, J.G. (2018). 
Home closure as a weapon in the Dutch war on drugs: Does judicial review function as a safety net? 
International Journal of Drug Policy, 51, 137-147.
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Dutch lower courts between November 2007 and January 2016, Chapter 4 studies the relative 

success of different types of litigants and the influence of case characteristics, such as the type 

of drugs, type of property, and invoked defences on the outcome of court cases. This chapter 

builds on Galanter’s framework of repeat players and one-shotters (Galanter, 1974) and studies 

that attribute advantages to governmental parties, to argue that mayors are the stronger party 

in drug-related closure cases and are therefore more likely to prevail over the opposing party 

in litigation. As such, this chapter aims to add a new dimension to our understanding of drug-

related closure cases in the Netherlands and, in particular, the legal protection afforded in these 

cases.21 

Chapter 5 assesses the use of eviction as a legal tool for drug control in the Netherlands 

and the US. For the Netherlands, the chapter centres on the instrument of eviction as used by 

mayors (via administrative law) and landlords (via civil law). For the US, the chapter focuses 

on drug evictions by Public Housing Authorities and private landlords. The chapter analyses the 

extent to which eviction is used to combat drug-related crime in the US and the Netherlands; 

it shows the extent to which the law provides protection against drug-related evictions; and it 

provides an explanation for the use of eviction to fight drug-related crime. The chapter presents 

new insights into the use of eviction as a tool to control drug crime on three different levels: an 

exploratory level, a legal level, and a theoretical level, using the third-party policing theory as a 

theoretical lens through which to analyse the empirical and legal data.22

The research questions addressed in Part II are as follows:

 - To what extent have the Netherlands and the US adapted to the limitations of the criminal 

justice system in the fight against drug-related crime?

 - To what extent is eviction used to combat drug-related crime in the Netherlands and the US?

 - To what extent do domestic and international human rights law, in particular the right to 

housing and the right to a fair trial, provide protection against drug-related evictions in the 

Netherlands and the US? 

 - How can the use of eviction as a tool to fight drug-related crime in the Netherlands and the 

US be explained?

21 This chapter has been published as a journal article: Bruijn, L. M., & Vols, M. (2020). Upperdogs 
Versus Underdogs: Judicial Review of Administrative Drug-Related Closures in the Netherlands. Recht der 
Werkelijkheid, 41(1), 25-49.
22 This chapter has been published as a book chapter: Bruijn, L. M., & Vols, M. (2019). Eviction as a 
Tool for Crime Control: Fighting Drug-Related Crime in the Netherlands and the United States. In N. 
M. Davidson, & G. Tewari (Eds.), Global Perspectives in Urban Law: The Legal Power of Cities (Juris 
Diversitas) (pp. 63-99). Abingdon: Routledge.
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Discussion and Conclusion

In the concluding chapter to this dissertation (Chapter 6), I apply the overarching theoretical 

model – as described in this introductory chapter – in order to capture and link developments in 

the war on drugs, and to answer the main question of this dissertation. What is more, the chapter 

identifies tipping points for the observed changes and shifts in regulation styles in the countries 

under review. A tipping point is the critical point at which the future of the law, policy, or 

enforcement significantly changed. Identifying such tipping points helps to explain the changes 

that occurred in the war on drugs. The concluding chapter concludes with the contributions and 

limitations of this dissertation, and the road ahead.
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