
 

 

 University of Groningen

The Role of Energy Communities in Facilitating Sustainable Energy Democracy
Diestelmeier, Lea

Published in:
Sustainable Energy Democracy and the Law

DOI:
10.1163/9789004465442_007

IMPORTANT NOTE: You are advised to consult the publisher's version (publisher's PDF) if you wish to cite from
it. Please check the document version below.

Document Version
Publisher's PDF, also known as Version of record

Publication date:
2021

Link to publication in University of Groningen/UMCG research database

Citation for published version (APA):
Diestelmeier, L. (2021). The Role of Energy Communities in Facilitating Sustainable Energy Democracy. In
R. Fleming, K. Huhta, & L. Reins (Eds.), Sustainable Energy Democracy and the Law (pp. 124-143). (Legal
Aspects of Sustainable Development; Vol. 26). Brill / Nijhoff. https://doi.org/10.1163/9789004465442_007

Copyright
Other than for strictly personal use, it is not permitted to download or to forward/distribute the text or part of it without the consent of the
author(s) and/or copyright holder(s), unless the work is under an open content license (like Creative Commons).

The publication may also be distributed here under the terms of Article 25fa of the Dutch Copyright Act, indicated by the “Taverne” license.
More information can be found on the University of Groningen website: https://www.rug.nl/library/open-access/self-archiving-pure/taverne-
amendment.

Take-down policy
If you believe that this document breaches copyright please contact us providing details, and we will remove access to the work immediately
and investigate your claim.

Downloaded from the University of Groningen/UMCG research database (Pure): http://www.rug.nl/research/portal. For technical reasons the
number of authors shown on this cover page is limited to 10 maximum.

Download date: 24-05-2023

https://doi.org/10.1163/9789004465442_007
https://research.rug.nl/en/publications/aa16960d-8b35-4c11-9dc8-2bea09fff524
https://doi.org/10.1163/9789004465442_007


© Koninklijke Brill NV, Leiden, 2021 | DOI:10.1163/9789004465442_007

 chapter 6

The Role of Energy Communities in Facilitating 
Sustainable Energy Democracy
Legal Challenges

Lea Diestelmeier

1 Introduction

The energy transition is not only a transition from fossil- based to renewable 
energy sources (res), but, potentially, also a transition of the organizational 
structures of the energy sector. This entails, inter alia, moving away from an 
energy system in which energy is primarily generated by large and central-
ized installations towards smaller scale systems with local structures involv-
ing different stakeholders from the public and the private sector. In this con-
text ‘energy community’ is a recurring concept. While often mentioned and 
seemingly gaining in popularity as part of the energy transition, this concept is 
extremely broad in scope and resists encapsulation in a universally valid (legal) 
definition as activities and legal forms vary.1 By and large, the term is often 
used to describe alternative forms of organizing activities in the energy sector 
in comparison to conventional large- scale industries.2 Despite the absence of 
a common definition, the concept ‘energy community’ is often associated with 
themes relating, for example, to renewable energy, localness, new technolo-
gies, the participation of various actors –  including citizens, public institutions 
and small and medium enterprises (sme s) –  and is also associated with the 
idea of a just energy transition.3

 1 Annalisa Savaresi, ‘The Rise of Community Energy from Grassroots to Mainstream: The Role 
of Law and Policy’ (2019) Journal of Environmental Law.

 2 Gordon Walker and Patrick Devine- Wright, ‘Community Renewable Energy: What Should It 
Mean?’ (2008) 36 Energy Policy 497.

 3 Tineke Van Der Schoor and Bert Scholtens, ‘Power to the People: Local Community Initiatives 
and the Transition to Sustainable Energy’ (2015) 43 Renewable and Sustainable Energy 
Reviews 666; Séverine Saintier, ‘Community Energy Companies in the UK: A Potential Model 
for Sustainable Development in “Local” Energy?’ (2017) 9 Sustainability 1325; Luc F M van 
Summeren and others, ‘Community Energy Meets Smart Grids: Reviewing Goals, Structure, 
and Roles in Virtual Power Plants in Ireland, Belgium and the Netherlands’ (2020) 63 Energy 
Research and Social Science 101415; Luis Mundaca, Henner Busch and Sophie Schwer, 
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The Role of Energy Communities 125

The broad variety of energy communities shows the wide potential of 
their (future) roles in the energy sector. Defining their nature and tasks from 
a legal perspective is, however, a complex task. In particular, the potential of 
energy communities to contribute to sustainable energy democracy requires 
the establishment of several parameters. The issues that need to be addressed 
include establishing the members that comprise the community, how it is gov-
erned, its members’ tasks and responsibilities and the way in which it facili-
tates justice.

This chapter explores these issues from a legal perspective, using the EU’s 
approach as a case study. The EU adopted two definitions on energy communi-
ties in 2018 and 2019 in the course of a larger reform of its legal framework on 
the energy sector.4 The Renewable Energy Directive, adopted in 2018, defines 
‘renewable energy communities’ (rec)5 and the Electricity Market Directive, 
adopted in 2019, defines ‘citizen energy communities’ (cec s).6 The EU legisla-
ture’s aim in creating these concepts appears to have been to establish alter-
native organizational forms, as their primary purpose is envisaged to extend 
beyond that of ‘traditional undertakings’ by generating ‘environmental, eco-
nomic or social community benefits to its members or shareholders or to the 
local areas where it operates rather than financial profits’.7 This chapter anal-
yses the provisions concerning these entities with regard to the question of 
whether and how the legal framework facilitates sustainable energy democ-
racy via energy communities.

This chapter proceeds as follows: section 2 places the concept of energy 
communities in the context of sustainable energy democracy. Section 3 briefly 
provides background information on energy communities in the EU and 
analyses the EU legal framework on energy communities. Section 4 assesses 
whether and to what extent this framework may facilitate sustainable energy 
democracy. Section 5 concludes by drawing some initial observations from the 
EU legal framework on energy communities in relation to sustainable energy 

‘ “Successful” Low- Carbon Energy Transitions at the Community Level? An Energy Justice 
Perspective’ (2018) 218 Applied Energy 292.

 4 Communication from the Commission to the European Parliament, the Council, the 
European Economic and Social Committee, the Committee of the Regions and the European 
Investment Bank, Clean Energy For All Europeans, com(2016) 860 final.

 5 Directive 2018/ 2001/ EU on the Promotion of the Use of Energy from Renewable Sources 
[2018] oj L328/ 82, art 2(16).

 6 Directive (EU) 2019/ 944 of 5 June 2019 Concerning Common Rules for the Internal Market for 
Electricity [2019] oj L158/ 125 (Electricity Market Directive) art 2(11).

 7 Electricity Market Directive art 2(11)(b).
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126 Diestelmeier

democracy that might be of value for designing or adjusting legal frameworks 
for energy communities in EU Member States.

2 The Concept of Energy Communities in the Context of Sustainable 
Energy Democracy

Despite the fact that the concept of energy communities is hard to define, energy 
communities are nothing new and have a longstanding history around the world.8 
However, they are also subject to change and evolve in step with, for example, 
the development of technologies that allow for the broadening of the scope of 
their activities. Moreover, various actors from the private and public sectors can 
be involved to different extents and add to or form a community.9 In that sense, 
energy communities can be seen as ‘contiguous processes of both the energy tran-
sition and social innovation’.10 Arguably, today energy communities encompass a 
greater variety of forms and activities than ever before, as they pursue many dif-
ferent objectives.11 This section first provides a brief overview of the historical and 
conceptual development of energy communities, followed by critical reflection 
on the concept in the context of sustainable energy democracy.

2.1 Conceptual Development
The origins of energy communities are often connected with the oil crises and 
the anti- nuclear energy movements of the 1970s.12 Primarily, energy commu-
nities focused on achieving greater energy autonomy by creating local own-
ership and generation of res as an alternative to large scale production and 
dependency on fossil fuel imports from third states.13 The traditional ‘top- 
down’ organization of the energy sector was challenged by creating alternative 

 8 Barry Barton and Michael Goldsmith, ‘Community and Sharing’ in L Barrera- Hernández 
and others (eds) Sharing the Costs and Benefits of Energy and Resource Activity: Legal 
Change and Impact on Communities (oup 2016) 25.

 9 Emily Creamer and others, ‘Community Energy: Entanglements of Community, State, 
and Private Sector’ (2018) 12 12378 Geography Compass 2.

 10 Commission of the EU, jrc Science for Policy Report, Caramizaru, A and Uihlein, A, 
‘Energy Communities: An Overview of Energy and Social Innovation’ (2020) 4.

 11 Marti Rosas- Casals and others, ‘Social Innovation in Community Energy in Europe: A 
Review of the Evidence’ (2019) 7 Europe: A Review of the Evidence. Front. Energy Res 
31, 22.

 12 EU Commission Joint Research Centre, Caramizaru and Uihlein (n 10) 17.
 13 Germany offers an illustrative example on the history of energy communities in the con-

text of sustainable energy democracy. For a detailed discussion, see e.g. Craig Morris and 
Arne Jungjohann, ‘The Birth of a Movement: 1970s Protests for Democracy in Wyhl’ in 
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The Role of Energy Communities 127

‘bottom- up’ approaches. In that sense, the origins of energy communities are 
rooted in sustainability and democracy ambitions focused on changing the 
source of energy production, the organization of ownership, and consequently 
the distribution of costs and benefits among a particular group of actors.

Democracy and autonomy ambitions still inform the energy communities 
that exist today.14 However, with the development of technology and new 
system- operation challenges –  i.e. congestion caused by increasing amounts 
of renewable energy generation connected to the distribution system –  the 
scope of energy communities’ activities has broadened. Energy autonomy 
cannot only be achieved purely by installing energy generation, as different 
technologies need to be integrated in order to maintain the stability of the 
energy system. It is also suggested that implementing more than one type of 
technology allows energy communities to reap most benefit from decentral-
ized energy systems.15 Ideally, they could then form an ‘integrated community 
energy system’, which would then be capable of integrating a variety of energy 
sources, loads, flexible demand and storage. In this way, energy communities 
could not only add to the overall share of res on a national level or strive for 
self- sufficiency (autonomy), but also provide system services, such as balanc-
ing and ancillary services, to neighbouring electricity systems.16

The development of the ‘smart grid’ concept, in particular, further accel-
erated the broadening of the range of energy communities’ activities and 
actors.17 Consequently, the variety of technical options and local ambitions 
led to an increasing variety of energy communities and also new decentral-
ized forms of governance. These include integrated technologies that enable a 
greater degree of self- sufficiency and system services that allow for governance 

C Morris and A Jungjohann Energy Democracy: Germany’s Energiewende to Renewables 
(Palgrave 2016) 15– 36.

 14 Tineke van der Schoor, Harro van Lente, Bert Scholtens, and Alexander Peine, ‘Challenging 
Obduracy: How Local Communities Transform the Energy System’ (2016) 13 Energy 
Research and Social Science 94.

 15 Binod Prasad Koirala and others, ‘Energetic Communities for Community Energy: A 
Review of Key Issues and Trends Shaping Integrated Community Energy Systems’ (2016) 
56 Renewable and Sustainable Energy Reviews 722.

 16 ibid 724.
 17 Antonios Marinopoulos, Julija Vasiljevska and Anna Mengolini, ‘Local Energy 

Communities: An Insight from European Smart Grid Projects’ (2018) cired Workshop. 
Paper 0250, cired, Ljubljana, 2018, van Summeren and others (n 3). For the con-
cept of smart grids and related legal issues see Lea Diestelmeier, ‘Smart Grids’ in M 
M Roggenkamp, K de Graaf, and R Fleming (eds) ‘Volume XII: Energy Law and the 
Environment’ in Michael Faure (ed) Edward Elgar Encyclopaedia of Environmental Law 
(accepted, forthcoming 2021).
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128 Diestelmeier

models other than single production installations which can be governed by 
joint ownership. Technological advances prompt the urgent need to discuss 
energy communities’ goals and governance options in the context of sustain-
able energy democracy. Existing research aimed at better understanding what 
factors exactly distinguish energy communities from conventional activities in 
the energy sector is helpful in exploring this question.18

Two key dimensions are identified and suggested to categorize energy com-
munities: a process dimension, which determines who is involved and who 
exercises influence; and an outcome dimension, which determines how out-
comes of an initiative are spatially and socially distributed, essentially decid-
ing who benefits in economic and social terms.19 The research emphasizes 
that these dimensions are not about defining a specific technology but con-
cern ‘social arrangements through which a given technology, irrespective of 
its scale or cost, is being implemented and made useful’.20 This identification 
and categorization of energy communities clearly points to the justice com-
ponent as being their distinguishing feature. Without going into the detail of 
the discussion of the concept of energy justice, as this is undertaken elsewhere 
in this book,21 the following quote summarizes the idea concisely: ‘It [justice] 
boils down to who gets what, and the processes and procedures that govern 
how we decide the principles of that distribution.’22 Assessing and determin-
ing these factors is thus essential for facilitating sustainable energy democracy 
via energy communities. Consequently, these factors need to be reflected in 
the legal framework for energy communities.

2.2 Critical Reflection
While energy communities have the potential to facilitate sustainable energy 
democracy, the essence of the critique levelled against them concerns their 
actual positive effect on environmental and/ or social and local circumstances. 
Empirical evidence, especially of the effect on social benefits, is still limited 
and fragmentary.23 Indeed, it is not self- evident that energy communities 
generate a more sustainable and democratic energy sector. In fact, research 

 18 Walker and Devine- Wright (n 2) 498.
 19 ibid 498.
 20 ibid.
 21 See Chapter 2.
 22 Benjamin K Sovacool and Michael H Dworkin, ‘Energy Justice: Conceptual Insights and 

Practical Applications’ (2015) 142 Applied Energy 435, 437.
 23 Anna L Berka and Emily Creamer, ‘Taking Stock of the Local Impacts of Community 

Owned Renewable Energy: A Review and Research Agenda’ (2018) 82 Renewable and 
Sustainable Energy Reviews 3400, 3403ff.
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The Role of Energy Communities 129

establishes that ‘community energy does not, in itself, generate progressive or 
regressive effects; it is the way that it is mobilised and enacted that matters’.24

Criticism thus often concerns the way in which energy communities are 
facilitated and governed. This includes, for example, the observation that not 
all people are able or willing to engage in energy communities, which can 
again be explained by psychological as well as socio- economic and spatial fac-
tors and varies from individual to individual.25 The broad variety of favour-
able preconditions required for energy communities to flourish is also further 
backed by research investigating the effect of ‘structural’ and ‘symbolic’ factors 
determining their emergence.26 Structural factors relate to political support 
in the wider sense, including financial resources as well as the accessibility 
and openness of policymakers and politicians.27 Symbolic resources include 
collective or community identity, which is described as follows: ‘the idea of 
community sustainability and autonomy –  the notion that a community can 
survive on its own, relatively free from dependence on ‘outsiders’ (including 
government authorities), and enjoy the freedom to make its own decisions, 
and determine its own future’.28 Here again, the autonomy element is pivotal. 
It is extremely important to understand these factors when designing energy 
communities so that they are sustainable and democratic, especially in respect 
of the legal framework for energy communities.

The precondition for the development of energy communities is to set the 
scope of the envisaged community. While this seems obvious, the definition 
of ‘community’ can be broad and complex, and hinges on deciding what ele-
ment determines the community. This could be geographically based (e.g. a 
neighbourhood or region), but could also very well be a value or a common 
aim (e.g. environmental objectives or energy autonomy), the ability of public 
institutions, i.e. a municipality, to engage in energy communities, or a combi-
nation of all of these elements.29 It is crucial that the binding element forms 
a basis for mutual trust to share costs and benefits.30 In any case, determining 

 24 Creamer and others (n 9) 4; Berka and Creamer (n 23).
 25 Thomas Bauwens, ‘Explaining the Diversity of Motivations behind Community 

Renewable Energy’ (2016) 93 Energy Policy 278.
 26 Elizabeth Bomberg and Nicola McEwen, ‘Mobilizing Community Energy’ (2012) 51 Energy 

Policy 435.
 27 ibid 438.
 28 ibid 441.
 29 See Chapter 5 for further discussion of this issue.
 30 Gordon Walker and others, ‘Trust and Community: Exploring the Meanings, Contexts and 

Dynamics of Community Renewable Energy’ (2010) 38 Energy Policy 2655, 2657.
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130 Diestelmeier

this element will distinguish the community from non- community members –  
deciding who is excluded is an inherent aspect of the definition.31

Exclusion is not necessarily a deliberate element of energy communities, 
but a result of circumstances that allow or hinder the participation of people 
and other actors. Indeed, the willingness and ability of people to participate 
in energy communities is influenced by a variety of factors. ‘Community trust’, 
even above pro- environmental interest, seems to be important in determining 
the willingness of people to participate.32 While this appears rather a broad 
factor, community trust can only be developed and sustained under excep-
tional circumstances which are not afforded to all. For example, it is further 
specified that living in a suburban, or rural, rather than urban, community 
increases the likelihood of participation.33 Again, this may be explained by a 
variety of factors that distinguish people living in cities, suburban neighbour-
hoods, or rural areas. These factors may include affluence, available time, the 
sense of belonging to a specific place, or existing social networks. The rele-
vance of ‘community trust’ also relates to another significant critique, which is 
that low willingness to participate in community initiatives also partly stems 
from the fear of ‘free- riders’, or the ‘collective action problem’. Simply put: ‘why 
should individuals invest time and resources when they can free ride on the 
efforts of others?’34

Alongside these behavioural and sociological factors, individuals’ socio- 
economic situation also influences their willingness and ability to participate. 
Although social and economic capacities to build energy communities can 
vary largely, research has shown that incentivizing measures for energy com-
munities often tend to take several practical preconditions for granted or focus 
on extant community structures.35 The lack of socio- economic capacities is 
thus rarely taken into account and not specifically targeted. This bears the risk 
that energy communities are mainly set up by those in higher socio- economic 
groups, essentially, ‘reflecting wider political issues concerning the role of 
social class, socio‐economic division, and regional and spatial inequalities 
that underpin broader systemic inequalities’.36 These observations are crucial 

 31 Barton and Goldsmith (n 8) 29ff.
 32 Bernhard J Kalkbrenner and Jutta Roosen, ‘Citizens’ Willingness to Participate in Local 

Renewable Energy Projects: The Role of Community and Trust in Germany’ (2016) 13 
Energy Research and Social Science 60, 67; Koirala and others (n 15) 39.

 33 Kalkbrenner and Roosen (n 32) 67.
 34 Bomberg and McEwen (n 26) 440.
 35 Jung Jin Park, ‘Fostering Community Energy and Equal Opportunities between 

Communities’ (2012) 17 Local Environment 387, 404.
 36 Creamer and others (n 9) 4.
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The Role of Energy Communities 131

for developing legal frameworks for energy communities that mitigate those 
risks in order to facilitate sustainable energy democracy. The following section 
briefly introduces the concept of energy communities in the EU, before sec-
tion 3 analyses the EU legal framework on energy communities in more detail, 
focusing on whether and how the relevant legal provisions address those crit-
ical concerns.

3 Energy Communities in Europe and the EU Legal Framework

Exact data on existing energy communities in the EU context is still scarce. 
The main difficulty in providing exact data on how many energy communi-
ties are currently active throughout the EU results from the plethora of types 
and forms of community in existence. For example, a report published by the 
Joint Research Centre of the EU Commission in 2020 estimates that about 
3,500 ‘renewable energy cooperatives’ are active in EU Member States.37 This 
is, however, limited to a specific type of energy community that focuses on 
res and is formed as a cooperative. As energy communities are not specifi-
cally defined by reference to a fixed set of activities or a particular legal form, 
it is difficult to establish overall numbers. Most of the energy communities in 
the EU are active in North- western EU Member States.38 Germany, Denmark, 
the Netherlands and the UK, in particular, seem to have the highest numbers 
and most well established energy communities.39 Accordingly, these countries 
also have more experience with policy, law, and regulation relating to energy 
communities.40 This imbalance between North- western and on the other hand 
Southern, Eastern, and South- eastern EU Member States is also reflected in the 
academic literature as only few studies focus on energy communities in those 
EU regions.41 While this literature gap is logical, it may also become important 
to investigate further the factors that explain why energy communities are not, 
or less frequently, emerging in some Member States. This is especially signifi-
cant given the trend towards energy communities playing an increasing role in 
the EU energy sector in achieving ‘wider community benefits’, thus improving 

 37 EU Commission Joint Research Centre, Caramizaru and Uihlein (n 10) 4.
 38 ibid.
 39 ibid 5.
 40 Savaresi (n 1) 3.
 41 Iñaki Heras- Saizarbitoria and others, ‘The Emergence of Renewable Energy Cooperatives 

in Spain: A Review’ (2018) 94 Renewable and Sustainable Energy Reviews 1036; Rosas- 
Casals and others (n 11) 2.
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132 Diestelmeier

sustainable energy democracy in those regions. Accordingly, it is important to 
assess the (legal) preconditions for energy communities’ success. The follow-
ing section presents the EU legal framework on energy communities as a pre-
lude to analysing how it facilitates sustainable energy democracy via energy 
communities.

3.1 The EU Legal Framework on Energy Communities
With the reform of the legal framework governing the EU’s energy sector in 
2018 and 2019, the EU legislature acknowledged ‘energy communities’ as legal 
entities under EU law for the first time. In fact, the EU legislature identified two 
types of energy community: rec42 and cec.43

These definitions are almost identical and establish that rec s and cec s 
need to be set up by a dedicated legal entity based on voluntary and open 
participation. Members can be different actors, i.e. natural persons, local 
authorities and small enterprises. Furthermore, the primary purpose of 
both entities needs to be the generation of ‘community benefits’, which can 
be of environmental, economic or social value.44 These benefits need not 
necessarily be bestowed directly on community members or shareholders, 
but could also appear in the ‘local area’ in which the entity operates.45 The 
governance and the purpose of rec s and cec s thus seem to be largely the 
same. They do, however, have distinguishing features. rec s are limited in 
three main aspects: first, the generation of energy is exclusively specified to 
renewable sources;46 second, the members must be located ‘in the proximity 
of the renewable energy projects that are owned and developed by that legal 
entity’;47 and third, their potential activities include ‘producing, consum-
ing, storing, and selling renewable energy’,48 while the potential activities 
of a cec also include ‘distribution, aggregation, energy efficiency services, 
charging services for electric vehicles, and other energy services’.49 Based 
on this wording, cec appears a broader term and thus encapsulates rec. 
Therefore, this chapter focuses on cec s and refers to it in the remainder of 
this analysis.

 42 Renewable Energy Directive art 2(16).
 43 Electricity Market Directive art 2(11).
 44 Renewable Energy Directive art 2(16).
 45 ibid art 2(16)(c); Electricity Market Directive art 2(11)(b).
 46 Renewable Energy Directive art 22(2)(a).
 47 ibid art 2(16)(a).
 48 ibid art 22(2)(a).
 49 Electricity Market Directive art 2(11)(c).
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The Electricity Market Directive, adopted in 2019, resulted from the 
Commission’s ‘Clean Energy for All Europeans’ legal reform initiative.50 The 
title of this reform suggests the aim of reinforcing the shift towards ‘clean’ 
(renewable and sustainable) energy sources and the promotion of an inclusive 
approach, at least on a European scale, by emphasizing ‘all Europeans’. This 
further justifies the need to clarify and concretize the role of cec s in achieving 
these goals. Overall, the legal reform introduced a variety of new legal defini-
tions of actors. The Electricity Market Directive features, for example, ‘active 
customer’ (who may also act jointly with other active customers), ‘aggregator’ 
and ‘cec’.51 Only cec s (and rec s), however, are assigned a role which seems 
to extend the liberalized market realm by including community benefits as 
a necessary criterion. The following sections discuss the definition in greater 
detail (section 3.1.1), present the potential tasks (section 3.1.2) and discuss the 
provisions on community benefits (section 3.1.3).

3.1.1 Definition
Under the Electricity Market Directive, a cec is defined as a legal entity 
which is:

 (a) based on voluntary and open participation and is effectively con-
trolled by members or shareholders that are natural persons, local 
authorities, including municipalities, or small enterprises;

 (b) has for its primary purpose to provide environmental, economic or 
social community benefits to its members or shareholders or to the 
local areas where it operates rather than to generate financial prof-
its; and

 (c) may engage in generation, including from renewable sources, dis-
tribution, supply, consumption, aggregation, energy storage, energy 
efficiency services or charging services for electric vehicles or pro-
vide other energy services to its members or shareholders52

The definition essentially covers the governance (a), purpose (b) and activities 
(c) of a cec. This is, in general, a broad definition in all its elements, which 
allows for a wide variety of cec s. However, local small- scale energy systems and 

 50 Communication from the Commission to the European Parliament, the Council, the 
European Economic and Social Committee, the Committee of the Regions and the 
European Investment Bank, Clean Energy For All Europeans, com(2016) 860 final.

 51 Electricity Market Directive art 2(8), (18), (11) and (19).
 52 Electricity Market Directive art 2(11).
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related activities do not automatically constitute cec s. The definition requires 
at least a legal entity in an organizational form that is ‘effectively controlled’ 
by its members. The definition does not further specify which measures are 
required to comply with the condition of ‘effective control’ by members. These 
might perhaps include voting rights, democratic appointment of the mem-
bers of the supervisory board, and/ or majority shareholding. Regardless of the 
exact specification, it is clear that the members of the cec should play a cen-
tral role. Moreover, membership should be ‘open and voluntary’,53 which also 
means that members are entitled to leave the cec at any time. This is governed 
by the general supplier switching procedure, which basically means that cus-
tomers can switch within a specified timeframe (three weeks and, as of 2026, 
24 hours) and, in principle, no fees are involved in the switching procedure.54

Potentially, cec membership could be composed of a variety of different 
actors, such as natural persons, local authorities (including municipalities) 
and small enterprises. It is not clear whether ‘citizens’, have to be included (or 
at least represented), as the name might suggest, in cec s.55 It is important to 
mention that if residential customers are members of cec s they do not lose 
their general rights as customers.56 This also means that if the cec acts as a 
supplier or distribution system operator (dso), it must guarantee all associ-
ated rights of small consumers (households and sme s). Moreover, the recitals 
of the Electricity Market Directive make specific reference to weaker custom-
ers in the market, stating that ‘[c] ommunity energy also enables certain groups 
of household customers to participate in the electricity markets, who other-
wise might not have been able to do so’.57

Apart from these refinements as to the definition of a cec, the name ‘citizen 
energy community’ and its central connotation ‘citizen’ deserves further expla-
nation. The name ‘citizen energy community’ was introduced at a rather late 
stage in the legislative process relating to the Electricity Market Directive and 
replaced the original name ‘local energy community’.58 While nothing more 
was included in the provisions in relation to citizens and their representation 

 53 ibid arts 2(11)(a) and 16(1)(a).
 54 ibid art 16(1)(b) in conjunction with art 12.
 55 For a more detailed discussion on the role of sme s in the context of energy citizenship, 

see Chapter 5.
 56 Electricity Market Directive art 16(1)(c).
 57 ibid recital 43; Lea Diestelmeier, ‘Citizen Energy Communities as a Vehicle for a Just Energy 

Transition in the EU –  Challenges for the Transposition’ (2020) Oil, Gas & Energy Law.
 58 Commission of the EU, Proposal Directive of the European Parliament and of the 

Council on Common Rules for the Internal Market in Electricity, com(2016) 864 final (30 
November 2016) art 2(7).
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in cec s, the focus shifted from a rather general description (i.e. ‘local’) to a 
very specific one (i.e. ‘citizen’). This also introduced the term ‘citizen’ for the 
first time in EU energy sector legislation, which up until then had focused on 
‘customers’ or ‘consumers’. In contrast to consumers who possess market rights 
(e.g. consumer protection and freedom of choice), the concept of citizens is 
associated with an entirely different set of rights relating to social and political 
rights and obligations (e.g. social services and voting rights).59

On a more abstract level it is argued that whereas consumers are primar-
ily concerned with maximizing their personal benefits in terms of financial 
gains, citizens are concerned about broader public goals and the wellbeing of 
a particular community or society.60 However, this argument needs to be seen 
critically, as the desire to contribute to public goals is not inherent to every 
citizen. In the context of the EU energy market liberalization, which focused 
on establishment and the integration of competitive markets, it is logical that 
consumer- related rights were and still are central in the legislation. It is not 
clear, how the addition of the term ‘citizen’ vis- à- vis ‘consumers’ is meant 
by the EU legislature or whether this is merely about framing the idea of an 
‘energy transition with citizens at its core’ as per the overall motto of the ‘Clean 
Energy for All Europeans’ initiative.61 It is, however, at least questionable 
whether individuals joining cec s need to be driven by the idea of contributing 
to wider community benefits and not primarily personal gain. Arguably, this 
would also require ‘reconceptualising energy as a necessity rather than a com-
modity and framed within a rights- based model of citizenship’.62 This avenue, 
however, does not seem to fit with the aim of the Electricity Market Directive 
to provide a ‘level playing field’ for cec with other, conventional undertakings 
in the sector and to deepen the market- based sector setting.63

3.1.2 Tasks
The list of potential activities of cec s is broad and non- exhaustive. Instead of 
defining cec s’ specific activities, the Electricity Market Directive seeks to pro-
vide a facilitative legal framework that ensures that cec s can participate in the 

 59 On the concept of energy citizenship, see Chapter 5; and Breffní Lennon and oth-
ers, ‘Citizen or Consumer? Reconsidering Energy Citizenship’ (2020) 22 Journal of 
Environmental Policy & Planning 184.

 60 Christer Berglund and Simon Matti, ‘Citizen and Consumer: The Dual Role of Individuals 
in Environmental Policy’ (2006) 15 Environmental Politics 550, 555.

 61 Clean Energy For All Europeans, com(2016) 860 final.
 62 Lennon and others (n 59) 186.
 63 Electricity Market Directive recital 46.
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existing markets. This is in line with the research on energy communities that 
has established the ‘process’ and the ‘outcome’ dimensions64 that distinguish 
energy communities. This research also establishes that these dimensions 
are not about defining a specific technology but constitute ‘social arrange-
ments through which a given technology, irrespective of its scale or cost, is 
being implemented and made useful’.65 Furthermore, cec s are not assigned 
an exclusive right to carry out a specific activity, but can exist in parallel to 
other forms. The recitals of the Electricity Market Directive therefore state that 
‘the definition of citizen energy communities does not prevent the existence 
of other citizen initiatives such as those stemming from private law agree-
ments’.66 Member States can thus also choose to allow other market actors 
to start activities on local energy systems that do not fall under the scope of 
cec s. It is not yet clear if extant energy communities could become cec s. This 
may depend greatly on the exact transposition of the provisions in the national 
legal framework of the Member States and specific requirements for cec s at 
national level.

The list of tasks that a cec may carry out specified in the Electricity Market 
Directive indicates that operation of the distribution system is one potential 
cec task.67 As cec s carry out activities at the distribution system level their 
relationship with the respective dso needs to be clarified. In the liberalized 
EU energy sector dso s need to comply with the minimum requirement of 
legal unbundling, meaning that they must be independent at least in their 
legal form, organization and decision- making from other activities not related 
to distribution.68 Article 16 of the Electricity Market Directive addresses the 
structuring of the relationship between cec s and dso s and essentially sets 
out one obligation and one option in this regard. Member States are obliged to 
ensure that dso s ‘cooperate’ with cec s and have the option to allow cec s to 
autonomously manage distribution networks.69 In this way the Directive seeks 
to provide minimum requirements as to the establishment of a level- playing 
field for cec s and allow for extension of their role. These issues are further 
explained below.

 64 For a general introduction to these two dimensions, see Chapter 2.
 65 Walker and Devine- Wright (n 2) 498.
 66 Electricity Market Directive recital 44.
 67 ibid art 2(11)(c).
 68 ibid art 35(1); an exception to this rule is provided by art 35(4) allowing Member States 

to not apply the unbundling provisions for integrated electricity undertakings that serve 
fewer than 100,000 connected customers.

 69 ibid art 16(1)(d) and art 16(2)(b).
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The minimum requirement obliges dso s to cooperate with cec s.70 If this 
provision extends beyond purely technical requirements, it seems to open up 
the possibility that cec members do not have to be in geographical proxim-
ity of one another. The provision states that dso s are obliged to facilitate the 
transfer of electricity ‘within cec s’.71 As the definition of cec does not specify 
geographical limits, this could be understood as ‘among the members’. If this 
interpretation is valid, this would further imply that cec members can be con-
nected to the same distribution system but do not need to be located in the 
same area. This also implies that in the area where the cec operates, other 
system users who are not members of that cec can be connected to the distri-
bution grid. In this case the dso needs to cooperate with the cec and provide 
electricity transfer services for ‘fair compensation’ from the cec.72

The obligation for dso s to cooperate with cec s can be read as a minimum 
requirement. Additionally, Member States have the option to grant cec s the 
right to operate distribution systems by themselves.73 If cec s are allowed to 
autonomously operate a distribution system, it seems that the proximity con-
dition has to be fulfilled, as it is stated that they would then have the right to 
manage distribution systems in ‘their areas of operation’.74 This is also further 
illustrated by conditions related to the regulation of connection points with 
neighbouring networks.75 The cec operating in its area may not discriminate 
against or cause harm to connected customers who are not members of the 
cec. It is important to mention that when cec s are allowed to operate their 
own system Member States may grant them the right to design and apply their 
own network tariffs structures.76 As network tariffs make up a large proportion 
of the final costs, especially for household customers, they represent a signif-
icant potential means of redistributing system operating costs among system 
users.77 Entering into the detail of network tariffs goes beyond the scope of this 

 70 ibid art 16(1)(d).
 71 ibid.
 72 ibid.
 73 ibid art 16(1)(d) and art 16(2)(b).
 74 ibid art 16(4).
 75 ibid art 16(4)(a) and (b).
 76 ibid art 16(2)(c) in conjunction with art 38(2).
 77 The highest share of network charges in the final price was in Luxembourg, where 

they accounted for 44% of the standard incumbent offer, and the lowest share was in 
Romania and Greece, accounting for 12% and 14%, respectively, of the final price. acer, 
‘Market Monitoring Report 2018 –  Electricity and Gas Retail Markets Volume’ (30 October 
2019) 16. See Catherine Banet, ‘Electricity Network Tariffs Regulation and Distributive 
Energy Justice –  Balancing the Need for New Investments and a Fair Energy Transition’ in 
I Del Guayo and others (eds) Energy Justice and Energy Law (oup 2020) 83.
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chapter, but it is important to note that designing network tariffs structures is 
a highly complex task that generally features a trade- off between economic 
efficiency and equity.78 The EU legal framework does not prescribe the design 
of distribution network tariffs –  it only establishes general guidelines, which 
explains the wide variety of distribution tariff structures among the Member 
States.79 The option to grant cec s the right to design their own network tariffs 
allows them to develop new methodologies for network tariffs and potentially 
experiment with new equilibria between economic efficiency and equity. This 
might create potential to facilitate sustainable energy democracy in the con-
text of system usage.

The definition and tasks of a cec already indicate that simply organizing 
activities related to local energy systems does not constitute a cec. Only if 
these activities are organized by a dedicated legal entity in a way which com-
plies with the eligibility criteria of cec s, for example the ‘effective control by 
its members’ and the establishment of a dedicated legal entity, can the energy 
community be classed as a cec. Another central eligibility criterion is the pur-
pose for which the cec s are organized, namely to produce community bene-
fits. The next section focuses on this aspect.

3.1.3 Community Benefits
The Electricity Market Directive seeks to provide a level playing field for cec s, 
as new actors in the energy sector, so that they can compete on equal footing 
with well- established conventional actors.80 On the one hand, cec s should 
thus compete on an equal footing with traditional undertakings. On the other, 
financial profit- making should not be the core aim of the cec. Instead they 
should contribute to broader societal goals, i.e. ‘environmental, economic or 
social community benefits to its members or shareholders or to the local areas 
where it operates’.81 The recitals of the Electricity Market Directive even pro-
vide specific examples and mention that cec should contribute to empow-
ering consumers, providing affordable energy (especially res), implementing 

 78 Severin Borenstein, ‘The Economics of Fixed Cost Recovery by Utilities’ (2016) 29 The 
Electricity Journal 5, 11.

 79 Annex xi (energy efficiency criteria for energy network regulation and for electricity 
network tariffs) of Directive 2018/ 2002/ EU amending Directive 2012/ 27/ EU on Energy 
Efficiency [2018] oj l 328/ 210 and Art. 18(1) Regulation (EU) 2019/ 943 on the Internal 
Market for Electricity [2019] oj L158/ 54 and European Commission, ‘Study on Tariff 
Design for Distribution Systems’ 28 January 2015, dg Energy.

 80 Electricity Market Directive recital 43.
 81 ibid art 2(11)(b).
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new technologies and fighting energy poverty.82 All of this requires cec s to 
yield broader benefits that extend to the particular energy sector to which the 
community belongs. It is clear that the creation of community benefits is an 
integral part of the cec itself, and thus a central eligibility requirement for 
becoming a cec. This requires a thoroughly understanding of what such ben-
efits entail.

Community benefits are broadly defined by encompassing the ‘environ-
mental, economic, or social’ realm and may appear in the ‘local area’ where the 
cec operates.83 However, the Electricity Market Directive does not prescribe 
how a community should be formed –  for example, whether it must be located 
in a specific area.84 While existing laws on energy communities mainly focus 
on proximity elements, it has been observed that further research is required 
within the realm of legal scholarship to ascertain ‘whether and how commu-
nities of interest should be better accommodated’.85 This broad approach to 
the scope of the community is generally positive as it affords cec s plenty of 
opportunities to create benefits that contribute to the community and beyond, 
but also makes it a complex task to identify, measure, and evaluate the impact 
of cec s and their actual positive societal influence. While the requirement 
of environmental, economic or social benefits is clearly not cumulative, it 
is important to ensure transparency in the choice and achievement of the 
community benefit.86 Essentially, this relates to the process and the outcome 
dimension which categorizes energy communities and facilitates evaluation 
of whether they actually contribute to the achievement of sustainable energy 
democracy.

The concern about transparency in relation to community benefits also 
relates to one of the criticisms mentioned above as to the lack of research on 
the actual impact of local benefits.87 The lack of empirical information on 
local benefits is not only an academic concern. It may also become a practical 
problem in terms of assessing whether an energy community actually fulfils 
the criteria for becoming a cec, as generating community benefits is one of 
the most important of these criteria. Next to its governance, the requirement 

 82 ibid recitals 43 and 44.
 83 ibid art 2(11)(b).
 84 It is important to mention here that the rec, as defined by the Renewable Energy 

Directive, requires that ‘shareholders or members are located in the proximity of the 
renewable energy projects that are owned and developed by that legal entity’ (art 2(16)
(a)). ‘Proximity’ is, however, not further defined.

 85 Savaresi (n 1) 12.
 86 For a more conceptual discussion of community benefits, see Chapter 9.
 87 Berka and Creamer (n 23).
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of adding public value through community benefits is the main element that 
distinguishes a cec from other actors in the energy sector. Moreover, and this 
is in line with the overall topic of this book and this chapter, the potential core 
value of community benefits is to facilitate sustainable energy democracy in 
the energy transition. If the choice and achievement of community benefits 
lacks transparency, those benefits cannot be identified and evaluated. This 
may in turn increase the risk that the ambition to facilitate community bene-
fits remains futile and a hollow concept that feeds existing criticism of energy 
communities. It will thus be one of the major challenges for national legisla-
tors to further concretize the implementation of community benefits not only 
what these are ought to be, but also how they can be identified, assessed and 
weighed against each other in the event of conflicting objectives.

4 Facilitating Sustainable Energy Democracy via Energy 
Communities in the EU: The Need for Common Ground

The Electricity Market Directive was adopted to further the liberalization and 
integration of the energy markets, which clashes with the ambitions of the cec 
to generate community benefits. This presents a potential field of tension and 
thus a risk that little of the potential to facilitate sustainable energy democ-
racy will be realized in the transposition of the Directive in the Member States’ 
national legal frameworks. Varying interpretations in implementation of the 
Directive are not a problem per se, but lack of overall clarity as to the role of 
energy communities may lead to an imbalance in the means by which sustain-
able energy democracy may be facilitated. As the concept of energy commu-
nities have only recently been introduced in EU legislation, it is expected that 
a variety of questions and observations regarding their role will emerge in the 
coming years. On the basis of the analysis of the EU legal framework on energy 
communities, three main points can be concluded regarding the role of energy 
communities in facilitating sustainable energy democracy. These points con-
cern first, the specification and assessment of community benefits; second, the 
degree of autonomy in system operational tasks; and third, the role of energy 
consumers versus energy citizens.

On the first point, existing research establishes that identifying and assess-
ing benefits is difficult and not much empirical evidence exists regarding the 
actual positive impacts of energy communities. This bears the risk of a lack of 
transparency as to who may potentially acquire benefits and who may poten-
tially be affected by burdens. Energy communities are entitled to select where 
and how they aim to contribute to community benefits, which can constitute 
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environmental, economic or social benefits. This broad approach allows for a 
large variety in terms of energy communities, their contributions to society and 
the areas in which they operate. While this wide degree of discretion is gener-
ally positive as it reflects the fact that energy communities are manifold, it also 
requires an element of external checks and balances. National legislators thus 
need to think about how to specify, monitor and assess the effect of commu-
nity benefits in order to make a serious attempt to fully exploit the potential of 
energy communities to contribute to sustainable energy democracy.

The second point concerns the degree of autonomy in system operational 
tasks, i.e. whether cec s are allowed to operate distribution systems and, con-
sequently, whether they can design their own network tariff structures. This 
is related to the first point because, as mentioned in section 2, energy com-
munities could reap even greater benefits if organized along the lines of an 
‘integrated community energy system’.88 Functioning as such a system, how-
ever, requires the distribution grid to operate independently to a large degree. 
This is also coherent with the roots of energy communities, which emerged 
around the ambition of gaining greater energy autonomy by exploiting res 
and thus reducing dependency on fossil fuels and a ‘top- down’ supply system. 
This approach could not only broaden the technical activities of energy com-
munities, but also, by setting different network tariffs, costs for network use 
could be distributed in a different and potentially more sustainable and dem-
ocratic way.

The third point concerns the role of energy consumers and energy citizens. 
The Electricity Market Directive remains largely in the market narrative and 
even though the term ‘citizen’ is occasionally used, it is not clear what this 
implies as to their rights and obligations and whether and how these differ 
from consumer rights and obligations. Regardless of the exact terminology 
used, it is important to understand the factors that motivate and allow people 
to participate in energy communities. Several existing factors and/ or circum-
stances may have a bearing on the willingness and ability of natural persons, as 
well as other actors such as public institutions and sme s, to engage in energy 
communities. Identifying those factors and circumstances is important for the 
development of a legal framework that also targets those in a disadvantageous 
position.

While energy communities existed in various EU Member States before 
2019, their legal recognition at EU level prompts the need to seek a common 
understanding of how these entities are to be integrated into the EU energy 

 88 Prasad Koirala and others (n 15) 722. 
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sector. As energy communities are often associated with contributing to wider 
societal goals than mere production and supply activities, this issue is espe-
cially relevant in the context of facilitating sustainable energy democracy in 
the EU energy sector. The Electricity Market Directive leaves a considerable 
degree of discretion to the Member States, which are currently transposing 
the provisions on cec. It is expected that the national legal frameworks on 
the role of energy communities will vary widely. While broad implementation 
is not necessarily negative in the EU, where the conditions in Member States 
and energy sectors still differ, this chapter argues that it is necessary to develop 
a common understanding of the fundamental role of energy communities in 
facilitating sustainable energy democracy. As a starting point, more informa-
tion on energy communities is needed since data on the effects of energy com-
munities in general, and on their social and economic local benefits in partic-
ular, remains scarce. Empirical evidence is necessary to further define the path 
to be followed and adjust legislation to facilitate sustainable energy democracy 
via energy communities in the EU.

5 Conclusion

This chapter has sought to provide insight into the broad concept of energy 
communities and their potential role in facilitating sustainable energy democ-
racy. The introduction pointed out that it is important to analyse specific 
parameters regarding the membership of energy communities, governance 
structures, tasks and responsibilities and potential contribution to justice. By 
analysing the provisions on energy communities established by EU law, this 
chapter provided an example of a legal framework on energy communities as 
well as a critical assessment of the provisions by reference to their role in facil-
itating sustainable energy democracy.

Overall, it is positive that the newly introduced legal entities of energy com-
munities incorporate broader goals (i.e. community benefits). However, those 
ambitions may conflict with the liberalized market setting. Whether and to 
what extent community benefits will prove successful remains to be seen fol-
lowing implementation at national level. The analysis set out in this chapter 
shows that especially the provisions that include the potential to facilitate sus-
tainable energy democracy need to be interpreted and implemented by the 
Member States, which gives them a certain degree of discretion. Considering 
that EU energy law is mainly geared towards fostering the development of com-
petition in the internal energy market, there is a risk that sustainable energy 
democracy ambitions via energy communities are not the focus in the context 
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of national transpositions. If the EU legislator was serious about the approach 
chosen for energy communities and their special role in extending ‘traditional 
undertakings’, as it is termed, this chapter’s findings suggest that further guid-
ance needs to be provided in order to create a common understanding of 
energy communities. In particular, this chapter suggests three main points for 
further clarification: transparency of community benefits, autonomy in system 
operation tasks and network tariff- setting, and the identification of factors and 
circumstances determining the ability and willingness of potential members. 
While this chapter has explained these points by reference to the example of 
the EU legal framework, they are certainly also relevant for designing or adjust-
ing legal frameworks on energy communities in other jurisdictions to facilitate 
sustainable energy democracy via energy communities.
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