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 chapter 1

What Is Sustainable Energy Democracy in Law?

Ruven Fleming, Kaisa Huhta and Leonie Reins

1 Introduction

Energy democracy has emerged in the context of the clean energy transition1 
and decentralization2 as an element of that transition. The roots of the con-
cept of sustainable energy democracy lie in activism and social movements 
that focus on the moral dimensions of the energy transition, bringing together 
ideals of social justice and economic equity with the clean energy transition.3

The concept of energy democracy has emerged relatively recently in 
Europe and in the United States (US).4 Early usages of the concept date back 
to the 2010s, when it was mostly used by ngo s and in various policy and non- 
scientific papers.5 In academic discourse, the first concrete references to the 
concept appeared in 2010 and 2011, particularly in German and Danish sources, 
but the origins of the concept reach back some 40 years.6

 1 For an in- depth discussion of the energy transition, just transition and other related con-
cepts, see Chapter 2.

 2 As Judson and others note, ‘decentralisation is commonly presented as a counterpoint to 
‘centralised’ energy, the differentiation being that decentralised energy production occurs 
closer to points of consumption’, Emily Judson and others, ‘The Centre Cannot (always) 
Hold: Examining Pathways Towards Energy System De- Centralisation’ (2020) 118 Renewable 
and Sustainable Energy Reviews 1– 10, 2. See Chapter 4 for a more in- depth discussion of the 
definition and framing of the concept.

 3 Matthew Burke and Jennie Stephens, ‘Energy democracy: Goals and policy instruments for 
sociotechnical transitions’ (2017) 33 Energy Research & Social Science 35– 48, 35– 36; Matthew 
Burke and Jennie Stephens, ‘Political power and renewable energy futures: A critical review’ 
(2018) 35 Energy Research & Social Science 78– 93, 78.

 4 Burke and Stephens, ‘Energy democracy: Goals and policy instruments for sociotechnical 
transitions (n 3) 35– 48, 35– 36; Bregje van Veelen and Dan van der Horst, ‘What is energy 
democracy? Connecting social science energy research and political theory’ (2018) 46 Energy 
Research & Social Science 19– 28, 20; Raya Salter, Carmen G Gonzalez and Elizabeth A Kronk 
Warner, ‘Energy Justice: frameworks for energy law and policy’ in Raya Salter, Carmen 
G Gonzalez and Elizabeth A Kronk Warner (eds), Energy Justice: US and International 
Perspectives (Edward Elgar 2018) 10; Eleanor Stein, ‘Energy democracy: power to the people? 
An introduction’ in Salter, Gonzalez and Kronk Warner 258.

 5 van Veelen and van der Horst (n 4) 19– 28, 20.
 6 Craig Morris and Arne Jungjohann, Energy Democracy: Germany’s Energiewende to Renewables 

(Palgrave Macmillan 2016) 5; Stein (n 4) 267– 269.
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4 Fleming, Huhta and Reins

Energy democracy has been described as ‘an emergent social movement 
advancing renewable energy transitions by resisting the fossil- fuel- dominant 
energy agenda while reclaiming and democratically restructuring energy 
regimes’.7 Taking into account the early origins of the term, it is unsurprising 
that some publications have more the flavour of manifestos than thorough 
analyses.8 Nonetheless, the topic has begun to attract considerable atten-
tion around the globe and has started to penetrate into a number of areas, 
including social sciences and law. This book sets out to explore and answer 
questions concerning the function, role and legal nature of sustainable energy 
democracy.

There is limited literature on the concept itself. While several publications 
have sought to define it,9 there is currently no consensus as to whether sus-
tainable energy democracy denotes an existing phenomenon or whether it is a 
process of decision- making and deliberation concerning matters in the energy 
sector. It has been described as a concept, an idea, a tool, a theory and an objec-
tive.10 These definitions mix a number of different aspects. Given this ambigu-
ity, there is a risk that energy democracy will remain no more than a buzzword 
used by politicians, ngo s and states to describe something that takes place or 
should take place in the energy sector without explaining what exactly it is.11

The notion of sustainable energy democracy unfolds against the backdrop 
of decentralization and the fair distribution of the burdens and benefits of the 
energy sector.12 Traditionally, large players such as states and large companies 
have dominated the energy sector, and particularly its supply- side. Energy con-
sumers have traditionally had a role as passive recipients of energy produced 
by large, dominant energy companies. Not only have energy sector players 
been large, but energy production has also taken place on an industrial scale, 
which is to say that the energy sector has been centralized by nature.

 7 Burke and Stephens ‘Energy democracy: Goals and policy instruments for sociotechnical 
transitions’ (n 3) 35.

 8 One example is Denise Fairchild and Al Weinrub (eds), Energy Democracy: Advancing 
Equity in Clean Energy Solutions (Island Press 2017).

 9 van Veelen and van der Horst (n 4) 19– 28; Kacper Szulecki, ‘Conceptualizing energy 
democracy’, (2018) 27(1) Environmental Politics 21– 41.

 10 Szulecki (n 9) 21– 41, 21, 33; van Veelen and van der Horst (n 4) 19– 28, 19.
 11 Burke and Stephens, ‘Political power and renewable energy futures: A critical review’ 

(n 4) 78– 93, 79; Szulecki (n 9) 21– 41, 21; Aileen McHarg, ‘Community benefit through 
community ownership of renewable generation in Scotland: power to the people?’ in 
Lila Barrera- Hernández and others (eds), Sharing the Costs and Benefits of Energy and 
Resource Activity (oup 2016) 297– 337; van Veelen and van der Horst (n 4) 19– 28, 19.

 12 This is discussed in detail in section 3.
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What Is Sustainable Energy Democracy in Law? 5

This type of market structure has benefits but also suffers from a number 
of deficiencies, which are exacerbated in the context of the energy transi-
tion.13 First, a centralized model is not necessarily able to deliver affordable 
energy to rural or peripheral areas. As the importance of electricity increases 
in the clean energy transition, access to energy becomes increasingly vital for 
a decent standard of living.14 Second, centralized energy production means 
that some regions in a given country inevitably have to live with a number of 
nuisances or severe issues (ranging from impairment of the view and acous-
tic disturbances to air, soil and water pollution, earth tremors and health 
issues). At the same time, other regions (mainly the capitals and urban areas 
in general) benefit from energy production without having to live with the 
downsides.15

Third, a centralized production model is reliable but also relatively inflexible. 
When the share of renewable production increases in the overall production mix, 
the energy supply becomes more intermittent. Consequently, energy systems 
must become more flexible to integrate the increasing share of renewable ener-
gies to ensure that supply meets demand when renewable energy is not avail-
able.16 This need for increased flexibility in the energy system and the need for 
improved access to energy can both be addressed in a more decentralized energy 
market model.

Against the backdrop of the energy transition, the energy sector is under-
going progressive change from a centralized market model to a more decen-
tralized one that lays more emphasis on the contribution made by distributed 
resources and demand- side actors. In other words, individual consumers and 
their communities become more active in the energy sector.17 Such a tech-
nological and social shift necessarily requires redefinition of the roles and 

 13 Benjamin K Sovacool, ‘How long will it take? Conceptualizing the temporal dynamics of 
energy transitions’, (2016) 13 Energy Research & Social Science 202– 215, 203.

 14 The United Nations sustainable development goals lists access to affordable, reliable, sus-
tainable and modern energy for all as an objective to be achieved by 2030: United Nations, 
‘Transforming our World: The 2030 Agenda for Sustainable Development’ <https:// sus-
tainabledevelopment.un.org/ post2015/ transformingourworld/ publication> accessed 18 
November 2019.

 15 For further detail, see Chapters 9 and 12.
 16 Breffní Lennon and others, ‘Citizen or consumer? Reconsidering energy citizenship’, 

Journal of Environmental Policy & Planning (2019) 2.
 17 For example, by becoming ‘prosumers’: energy producers and consumers at the same 

time, by installing solar panels on roofs and feeding the exceeding electricity which is not 
consumed into the grid. This and other concepts and examples are discussed below and 
in the other chapters.
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6 Fleming, Huhta and Reins

responsibilities of energy consumers and residents,18 in which context the 
concept of sustainable energy democracy emerges.

Sustainable energy democracy has no well- established definition, let alone a 
legally binding one and is used in different contexts with different meanings.19 
However, the idea encompasses two fundamental aspects: a clean, decentral-
ized energy system (the ‘sustainability’ aspect) and the fair distribution of the 
burdens and benefits of the energy sector (the ‘democracy’ aspect).20 Both this 
chapter and the book as a whole are structured in line with these aspects.

The investigation of the concept of sustainable energy democracy is con-
ducted in three steps in this chapter. First, section 2 deciphers sustainable 
energy democracy and demonstrates how the concept rests on the fundamen-
tal aspects of sustainability and democracy. This is achieved through a review 
of relevant scientific literature and governmental and non- governmental doc-
uments. Second, section 3 explains the role of sustainable energy democracy 
in law. It argues that energy democracy is a legal objective (as opposed to a 
principle or a rule) and introduces some legal approaches to demonstrate how 
this objective can be translated into specific legal instruments. Third, section 4 
provides insights into how the specific legal instruments have been established 
in practice. This discussion is linked to the structure of the book and to the way 
in which the following chapters demonstrate the functioning of sustainable 
energy democracy in energy law. Finally, section 5 sets out conclusions.

2 From an Ambiguous Buzzword to a Legal Objective

2.1 The Two Aspects of Sustainable Energy Democracy
The concept of sustainable energy democracy comprises the two distinct but 
interrelated aspects of sustainability and democracy, both of which have been 
extensively discussed in literature from environmental, social and political 
sciences perspectives. Rather than focusing on these extensive bodies of lit-
erature, this section focuses on how they function in the context of energy 
and law.

 18 Lennon and others (n 16) 1.
 19 For a discussion of the different notions and definitions of the concept, see van Veelen 

and van der Horst (n 4) 19– 28. Based on this discussion, Lavrijssen and Vitez define energy 
democracy as ‘the involvement of citizens in the energy sector as “energy citizens” ’, see 
Saskia Lavrijssen and Blanka Vitez, ‘The energy transition: Democracy, justice and good 
regulation of the heat market’ (2020) 13 (5) Energies 1088.

 20 Stein (n 4) 259.
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What Is Sustainable Energy Democracy in Law? 7

In the context of sustainable energy democracy, sustainability and democ-
racy have been described as policies linking renewable energy transitions with 
notions of social justice and economic equity.21 In other words, the concept of 
sustainable energy democracy is driven by two separate and clearly identifi-
able traits. The first is decentralized and distributed renewable energy, which 
contributes to making the energy sector more sustainable. The second has to 
do with the fair distribution of the burdens and benefits involved in the life-
cycle of energy from exploration and production to transmission, distribution 
and consumption. This latter aspect refers to with the ‘democracy’ element of 
sustainable energy democracy.

2.2 ‘Sustainability’ in Sustainable Energy Democracy: Decentralization 
and Distributed Energy

Sustainability aims to reconcile social and economic development with envi-
ronmental protection needs. The Rio Declaration defines sustainable develop-
ment22 as a right to development that must be fulfilled by equitably meeting 
the developmental and environmental needs of present and future genera-
tions.23 The principle of sustainable development can be characterized as one 
of the key concepts in environmental law, even though it is unclear whether 
it ‘can be accurately described as a single emerging principle of international 
environmental law… as a customary norm that will eventually be accepted as 
binding on all States’,24 as ‘an emerging area of international law in its own 
right’ or a ‘type of norm in its own right’.25 What is clear is that its meaning and 
status have evolved over time26 and are still doing so, as demonstrated in this 

 21 Burke and Stephens, ‘Energy democracy: Goals and policy instruments for sociotechnical 
transitions’ (n 3) 35– 48, 35.

 22 ‘Sustainability’ is often thought of as a goal (in this case sustainable energy democracy), 
whereas ‘sustainable development’ refers to the process or pathway or principle through 
which the goal can be reached.

 23 Principles 3 and 4 of the 1992 Rio Declaration on Environment and Development.
 24 Marie- Claire Cordonier Segger and Ashfaq Khalfan, Sustainable Development 

Law: Principles, Practices, and Prospects (oup 2004) 45.
 25 For a detailed discussion of the status of ‘sustainable development’, see Cordonier Segger 

and Khalfan (n 24) 45– 47; Vaughan Lowe, ‘Sustainable Development and Unsustainable 
Arguments’ in Alan Boyle and David Freestone (eds), International Law and Sustainable 
Development: Past Achievements and Future Challenges (oup 1999) at 35f; and Christina 
Voigt, Sustainable Development as a Principle of International Law (Brill 2008) 145– 186.

 26 For an overview on the origins and history of sustainable development, see Cordonier 
Segger and Khalfan (n 24) 15– 24 and 26– 44; Voigt (n 25) 11– 33; and Virginie Barral, 
‘Sustainable Development in International Law: Nature and Operation of an Evolutive 
Legal Norm’, (2012) 23 European Journal of International Law 377– 400.
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8 Fleming, Huhta and Reins

book. The concept has implicitly or explicitly been recognized in many inter-
national environmental treaties, and is also referred to in other areas of (inter-
national) agreements, such as in the wto and investment treaties.27 Regional 
and international courts and tribunals have referenced it.28 One of the most 
recent developments related to the implementation of the concept in prac-
tice29 is the establishment of the 17 Sustainable Development Goals (sdg s),30 
which provide specific (albeit non- binding) goals on how a more sustainable 
world should be achieved by 2030 and targets and indications for measuring 
progress.

Even though the status and precise interpretation of the concept is evolving, 
the reconciliation of social and economic development with environmental 
protection lies at its heart.31 This is precisely what an increase in energy pro-
duced from renewable energy sources aims to achieve.32

The energy transition is fundamentally driven by the need to decarbonize 
human activities to mitigate climate change.33 The process of decarbonization 
of the energy sector involves changing the primary energy source from fos-
sil fuels to renewables.34 It is generally thought that an energy sector entirely 

 27 See Nico Schrijver, ‘Advancements in the principles of international law on sustainable 
development’ in Marie- Claire Cordonier Segger and Christopher G Weeramantry (eds), 
Sustainable Development Principles in the Decisions of International Courts and Tribunals 
1992– 2012 (Routledge 2017) 99– 102.

 28 For more information about the status of sustainable development, refer to United 
Nations, ‘Gaps in international environmental law and environment- related instru-
ments: towards a global pact for the environment’ (2018) 11f.

 29 For an overview of other tools for implementation of the principle in practice and the 
related challenges, refer to David Freestone, ‘The Challenge of Implementation: Some 
Concluding Notes’ in Boyle and Freestone (n 25) 360– 364.

 30 United Nations, ‘Transforming our World: The 2030 Agenda for Sustainable Development’, 
<https:// sustainabledevelopment.un.org/ post2015/ transformingourworld/ publication> 
accessed 18 November 2019.

 31 This section highlights the economic and environmental dimensions of the concept, 
while the following section discusses the social dimension of sustainability, which is 
closely linked to democracy.

 32 Susan Y Noé and George R Pring, ‘The “Fear Factor”: Why We Should Not Allow Energy 
Security Rhetoric to Trump Sustainable Development’ in Barry Barton and others (eds), 
Energy Security: Managing Risk in a Dynamic Legal and Regulatory Environment (oup 
2004) 431– 456, 435.

 33 See e.g. a post by Hoesung Lee, Chair of the Intergovernmental Panel on Climate Change, 
and Dr Fatih Birol, Executive Director of the International Energy Agency, ‘Energy is at 
the heart of the solution to the climate challenge’ (2020) https:// www.ipcc.ch/ 2020/ 07/ 
31/ energy- climatechallenge/  accessed 12 October 2020.

 34 Burke and Stephens, ‘Energy democracy: Goals and policy instruments for sociotechnical 
transitions’ (n 3) 35– 48, 37.
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What Is Sustainable Energy Democracy in Law? 9

based on renewables, particularly in electricity, cannot be built on the tra-
ditional market structure, where large, centralized producers supply energy 
and consumers are merely passive recipients of that energy.35 Therefore, 
the energy transition must also involve a social, technological and structural 
transformation of the market away from the supply- oriented market model to 
a more decentralized system, where the contribution of demand- side actors 
and distributed generation becomes more pronounced.36 As a result of the 
phasing- in of renewable energy, the energy sector is decentralizing due to 
the dispersed nature of renewable energy production (solar, wind, geother-
mal, etc). Decentralization of the energy sector via renewables is, hence, a 
matter of sustainability, as is further demonstrated in this book.37 It describes 
the process in which the relative power and role of large, centralized produc-
tion units decreases in favour of small, decentralized or distributed units of 
society, such as municipalities, building blocks, communities and individual 
citizens and consumers. It is a shift from the supply- oriented market model, 
where centralized producers and large energy companies are the key players, 
into a more decentralized system, where the contribution of distributed gen-
eration resources and demand- side actors becomes more emphasized. In this 
context of decentralization of the energy sector, several new phenomena have 
emerged and concepts such as energy prosumer,38 energy community39 and 

 35 Marco Bagliani, Egidio Dansero and Matteo Puttilli, ‘Territory and energy sustainabil-
ity: the challenge of renewable energy sources’(2010) 53(4) Journal of Environmental 
Planning and Management 457– 472; Burke and Stephens, ‘Political power and renewable 
energy futures: A critical review’ (n 3) 78– 93.

 36 European Commission, Commission Staff Working Document on Best practices on 
Renewable Energy Self- consumption, accompanying the document Communication 
from the Commission to the European Parliament, the Council, the European Economic 
and Social Committee and the Committee of the Regions, Delivering a New Deal for 
Energy Consumers, 15 July 2015, swd(2015) 141, 3.

 37 For further discussion of that point, see Chapters 4, 5 and 6.
 38 Rehman Zafar and others, ‘Prosumer based energy management and sharing in smart 

grid’, Renewable and Sustainable Energy Reviews (2018) 82(1) 1675– 1684; Sharon B Jacobs, 
‘The Energy Prosumer’ (2016) 43(3) Ecology Law Quarterly 519– 580; Lea Diestelmeier, 
‘Changing power: Shifting the role of electricity consumers with blockchain technology –  
Policy implications for EU electricity law’ (2019) 128 Energy Policy 189– 196; Szulecki (n 
9) 21– 41, 22, 31; Saskia Lavrijssen, ‘Power to the Energy Consumers’ (2017) 26(6) European 
Energy and Environmental Law Review 172– 187, at 173.

 39 Maciej M Sokolowski, ‘Renewable Energy Communities in the Law of the EU, Australia, 
and New Zealand’ (2019) European Energy and Environmental Law Review 34– 46; Maciej 
M. Sokolowski, ’European Law on the Energy Communities: a Long Way to a Direct Legal 
Framework’ (2016) 27 European Energy and Environmental Law Review (2), 60– 70.
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10 Fleming, Huhta and Reins

citizen energy or energy citizenship40 have become standard terminology in 
this area.

Prosumers are energy consumers, individuals or households that both pro-
duce and consume energy.41 They are not necessarily self- sufficient energy 
producers and are, therefore, likely to still be connected to a large electricity 
network.42 An energy community can be seen as a larger unit of people or 
households that similarly produce and consume energy.43

Both prosumerism and energy communities are voluntary structures of 
participation in the energy sector, which may involve a number of roles and 
responsibilities such as financing, managing, maintaining, operating and 
developing the energy production and consumption of the individual, house-
hold or community.44 These forms of participation also involve a varying set 
of rights for the participating consumer or household, including the right to 
consume the energy produced, to make decisions on the development of the 
energy system and to leave an energy community.45 Energy citizen(ship) and 
citizen energy are broader, more abstract ideas connected with citizens’s active 
participation in the energy transition process.46 Overall, these key concepts of 
decentralization are often presented in terms of bottom- up rather than top- 
down approaches47 and the need to increase the inclusivity of the energy sec-
tor.48 Therefore, they are often also paired with ideas of energy democracy, 
which is the focus of this book. Energy democracy seeks to deconstruct the 
traditional model of the energy system as a ‘natural monopoly’ and replace it 
with more participatory structures.49

 40 Lennon and others (n 16); Patrick Devine- Wright, ‘Energy citizenship: Psychological 
aspects of evolution in sustainable energy technologies’ in Joseph Murphy (ed), Governing 
Technology for Sustainability (Routledge 2007) 240.

 41 Zafar and others (n 38) 1675– 1684; Jacobs (n 38) 519– 580; Diestelmeier (n 39) 189– 196; 
Szulecki (n 9) 21– 41, 22, 31.

 42 Zafar and others (n 38) 1675– 1684; Szulecki, (n 9) 21– 41, 22.
 43 Zafar and others (n 38) 1675– 1684.
 44 Sokolowski (n 39) 34– 46, 37.
 45 ibid.
 46 Lynn Benander, Diego Angarita Horowitz and Isaac Baker, ‘New Economy Energy 

Cooperatives Bringing Power to the People’, in Denise Griffin Fairchild and Al Weinrub 
(eds), Energy Democracy: Advancing Equity in Clean Energy Solutions (Island Press 
2017) 195.

 47 Rafael Leal- Arcas, ‘Re- Thinking Global Climate Change: A Local, Bottom- Up 
Perspective’(2018) Vol. xx No. 1, Seton Hall Journal of Diplomacy and International 
Relations, available at https:// ssrn.com/ abstract=3358825 accessed 18 November 2019; 
Lavrijssen (n 38) 172– 187; van Veelen and van der Horst (n 4) 19– 28, 26.

 48 Sokolowski (n 39) 34– 46, 37; van Veelen and van der Horst (n 4) 19– 28.
 49 Salter, Gonzalez and Warner (n 4) 9.
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What Is Sustainable Energy Democracy in Law? 11

However, a decentralized energy system may be affected by a number of 
problems. Transforming consumers from passive recipients of energy to active 
participants in the energy market brings about opportunities, cost- savings 
and other benefits, but also exposes the consumers to the risks inherent in the 
energy markets.50 Such risk is particularly evident in the context of exposing 
consumers to dynamic pricing, which means that occasionally they may have 
to bear the costs of price spikes that occur in the wholesale and retail mar-
kets.51 More consumer opportunity in the energy market also means that the 
system becomes more complex for the consumer.52 Behavioural economics 
research has demonstrated that consumer behaviour in the energy market is 
often not rational.53 This creates a greater risk that consumers will make poor 
decisions regarding their choices in the energy sector.54 Even off- grid decen-
tralized options, where market prices do not play such a role, involve expanded 
obligations to finance and manage the new property.55 Financing systems or 
taxation for decentralized energy may also not be equipped to meet the needs 
of the non- professional energy citizen.56

Based on the analysis above, it can be concluded that the sustainabil-
ity aspect of sustainable energy democracy relates to the reconciliation of 
economic development and environmental protection needs in the energy 
sector. In order to achieve this reconciliation in practice, the current energy 
market structure needs to be revised and market participants’ roles and 
responsibilities need to be redefined. Concepts such as energy prosumer, 
energy community and citizen energy or energy citizenship play a key role 
in this regard. Finally, the challenges posed by decentralization relate to the 
risks associated with consumers operating in competitive markets, but also 
to the broader question of whether people are able, after all, to participate. In 
other words, this broader question deals with how to avoid giving new oppor-
tunities to the affluent few while leaving the non- affluent many behind. This 
is addressed by the second fundamental aspect of the sustainable energy 
democracy concept.

 50 Kaisa Huhta, ‘Unleashing Consumer Potential in the Energy Transition: A Reflection of 
the Transforming Role of the EU Consumer’, (2019) (3) ogel.

 51 ibid 8.
 52 For further discussion of this issue, see Chapter 4.
 53 Lavrijssen (n 38) 172– 187, 172.
 54 ibid.
 55 van Veelen and van der Horst (n 4) 19– 28, 21.
 56 Burke and Stephens, ‘Political power and renewable energy futures: A critical review’ (n 

3) 78– 93, 79.
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12 Fleming, Huhta and Reins

2.3 ‘Democracy’ in Sustainable Energy Democracy: The Fair Distribution 
of the Burdens and Benefits of the Energy Sector

The second aspect of sustainable energy democracy focuses on the fair distri-
bution of the burdens and benefits of the energy sector. In the view of many 
scholars, energy democracy forms part of an emerging literature and activist 
practice concerning the rights of individuals and communities to participate 
meaningfully in the development of the energy sector and the energy transi-
tion.57 Because of this, energy democracy has several linkages to related con-
cepts of environmental, energy and climate justice,58 which have stronger con-
ceptual foundations and longer traditions of academic discussion.59 In fact, 
the fair distribution of the burdens and benefits of the energy sector is often 
discussed in the context of energy justice.60 The concepts of both sustainable 
energy democracy and energy justice have the same focus on the moral impli-
cations of energy in the context of the energy transition. Given the broad and 
ambiguous scopes of both concepts, it has even been proposed that they are 
synonymous in some instances.61

Energy justice is a concept that has been given various definitions.62 One pop-
ular definition views energy justice as composed of three tenets:63 distributive,64  

 57 ibid 78; Shalanda H Baker, ‘Emerging challenges in the global energy transition: a view 
from the frontlines’, in Salter, Gonzalez and Kronk Warner, 253.

 58 Salter, Gonzalez and Warner (n 4) 5– 10; Burke and Stephens, ‘Energy democracy: Goals 
and policy instruments for sociotechnical transitions’ (n 3) 35– 48, 37– 38.

 59 Benjamin K Sovacool and Michael H Dworkin, ‘Energy justice: Conceptual insights and 
practical applications’ (2015) (142) issue C Applied Energy 435– 444; Stefan Bouzarovski 
and Neil Simcock, ‘Spatializing energy justice’ (2017) 107 Energy Policy, 640– 648; Raphael 
Heffron and Darren McCauley, ‘The concept of energy justice across the disciplines’ (2017) 
105 Energy Policy 658– 667; Raphael Heffron, Darren McCauley and Benjamin Sovacool, 
‘Resolving society’s energy trilemma through the Energy Justice Metric’ (2015) 87 volume 
C Energy Policy 168– 176; Benjamin Sovacool and others, ‘New frontiers and conceptual 
frameworks for energy justice’, (2017) 105 issue C Energy Policy 677– 691; Stephen M 
Gardiner, Climate Justice (oup 2011); Darren McCauley and Raphael Heffron, ‘Just transi-
tion: Integrating climate, energy and environmental justice’, (2018) 119 volume C Energy 
Policy 1– 7.

 60 For further detail on these interlinkages, see Chapter 2.
 61 Szulecki (n 9) 21– 41, 25.
 62 Salter, Gonzalez and Warner (n 4) 3; Sovacool and Dworkin, ‘Energy justice: Conceptual 

insights and practical applications’ (n 59) 435– 444, 437.
 63 Darren McCauley and others, ‘Advancing Energy Justice: The Triumvirate of Tenets’ (2013) 

32 International Energy Law Review 107.
 64 As defined in McCauley and others (n 63), with reference to Gordon Walker, ‘Beyond 

Distribution and Proximity: Exploring the Multiple Spatialities of Environmental Justice’ 
(2009) 41(4) Antipode 614– 636: a ‘concept that includes both the physically unequal 
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procedural65 and recognition justice.66 This is very close to the definition of 
democracy in the context of energy and the environment, which distinguishes 
between distributive and procedural justice.67 In fact, proponents of the 
energy justice concept admit that procedural and recognition justice are very 
similar in nature.68 This framing of energy justice enables the notion that this 
book wishes to advance: the second aspect of sustainable energy democracy is, 
in fact, energy justice.

Attempts have been made in the past to draw a strict distinction between 
energy justice and energy democracy.69 The problems with this distinction 
begins at a very basic philosophical level: it suggests that there can be democ-
racy without justice and vice versa. Not only the rule of law but also people’s 
common view that true justice can only be achieved if every voice is truly 
heard and counts (democracy) suggest otherwise.

Furthermore, it has been argued that energy democracy can be seen as an 
outgrowth of the procedural and recognition justice, whereas energy justice 
would rather focus on the distributive justice aspects.70 Such a distinction 
appears artificial. For example, imagine an indigenous tribe in Canada or the 
US rallying against a pipeline project or the local population in the north of the 
Netherlands protesting against gas production, which has led to earthquakes 
and damage to their property. One motivation to protest might be that their 
voices are not being heard. Another is that they might fear the detrimental 
impacts on their land and houses and might feel that their community does 
not reap the benefits of these projects. A third motivation is often that they 
are wary of the environmental impact that continued fossil fuel production 
can have and see the need for a switch to renewables to preserve the envi-
ronment. It is likely that their protest will be based on a mix of these motiva-
tions. Seeking to distinguish neatly between energy democracy, energy justice, 

allocation of environmental benefits and ills and the uneven distribution of their associ-
ated responsibilities’.

 65 As defined in McCauley and others (n 63), with reference to Walker (n 64) 614– 636: ‘pro-
cedures that engage all stakeholders in a non- discriminatory way.

 66 As defined in McCauley and others (n 63), with reference to Walker (n 64) 614– 636: ‘the 
process of disrespect, insult and degradation that devalue some people and some places 
identities in comparison to others’.

 67 Baker ‘Emerging challenges in the global energy transition: a view from the frontlines’ (n 
57) 253; Shalanda H Baker, ‘Unlocking the Energy Commons’ in Melissa K Scanlan (ed), 
Law for the New Economy (Edward Elgar 2017) 231.

 68 Salter, Gonzalez and Warner (n 4) 3.
 69 For further discussion see Stein (n 4) 261.
 70 ibid 267.
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14 Fleming, Huhta and Reins

environmental justice etc. means artificially sectioning off this reality for little 
academic gain. In order to avoid such artificiality, this book advances the all- 
encompassing notion of sustainable energy democracy.

Having clarified that issue, this section moves on to discuss why and how 
both procedural and distributive justice are relevant to sustainable energy 
democracy. Procedural justice is often associated with public participation. It 
requires processes that meaningfully and fairly engage stakeholders in an inclu-
sive and non- discriminatory way.71 In simple terms, procedural justice means 
that citizens have a say in court cases (and other analogous proceedings) as 
well as in respect of planned projects that concern them.72 In environmental 
law, the obligation to publish plans and gather the opinion of affected residents 
has become a common procedural justice activity in many jurisdictions. It is 
most prominently captured in the Aarhus Convention and its implementation 
in various regions.73 This idea of defining procedural justice as engaging the 
public goes back to S R Arnstein’s 1969 concept of a ‘ladder of citizen participa-
tion’.74 The lower rungs of the ladder entail notifying residents of a project and 
consulting them. These rungs are reflected in such instruments as the Aarhus 
Convention.75 However, the higher rungs of the ladder, in Arnstein’s concep-
tion, involve genuine power sharing and citizen control.76 These suggestions 
were rejected at the time and never made it into law.77

As the decades went by, calls for transparency and citizens’ right to engage 
in genuine participation grew stronger. Distributive justice began as a means 
of responding to this changed societal climate and entails examination of the 
allocation of the costs and benefits of the energy system across society.78 In 
simple terms, distributive justice refers to the distribution of the benefits and 

 71 Benjamin K Sovacool and Michael H Dworkin, Global Energy Justice (Cambridge 
University Press 2014) 13.

 72 Linda Musante, Marcia A Gilbert and John Thibaut, ‘The Effects of Control on Perceived 
Fairness of Procedures and Outcomes’, (1983) 19 Journal of Experimental Social Psychology 
223– 238, 223, 236; John Thibaut and Laurens Walker, Procedural Justice: A Psychological 
Analysis (Erlbaum Wiley 1975) 2– 3.

 73 V Molashi, ‘The Implementation of the second pillar of the Aarhus convention in Italy’, 
in B Vanheusden and L Squintani (eds), EU Environmental and Planning Law Aspects of 
Large- scale Projects (Intersentia 2016) 143– 165 (Molashi).

 74 Sherry R Arnstein, ‘A Ladder of Citizen Participation’ (1969) 35(4) Journal of the American 
Planning Association 216– 224, 217.

 75 Ludwig Krämer, EU Environmental Law (7th edn, Sweet & Maxwell 2012) 4– 13.
 76 Arnstein (n 74) 217.
 77 Krämer (n 75) 4– 13.
 78 Sovacool and Dworkin (n 71) 13; Walker (n 64) 614– 636, 614.
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What Is Sustainable Energy Democracy in Law? 15

the burdens of activities in the energy sector.79 This addresses, inter alia, the 
struggle for democratically controlled and socially owned energy.80 In the US, 
communities have, for instance, sought to exert self- determination over their 
energy systems81 and similar ideas have taken root elsewhere in the world, as 
this book will highlight. Another aspect of distributive justice, however, relates 
to people that have no possibility to benefit from renewable energy develop-
ments (for instance geothermal energy projects, windmills), but who might be 
directly affected by their consequences (earthquakes, visual impairment etc.). 
Legal mechanisms are in place around the world to ensure that these people 
can also benefit from the new developments, as demonstrated in the chapters 
that follow.

The connection between access to energy and human rights82 is a good 
example of the interplay between procedural and distributive justice. The 
United Nations’ seventh sdg focuses on clean and affordable energy for all.83 
In this context, it has been highlighted that global access to clean energy can 
best be addressed through decentralized energy market structures.84 This can 
improve the standard of living particularly in rural areas, but by increasing the 
self- sufficiency of consumers and their communities it also improves security 
of supply. It can also create cost savings in areas where the construction of 
large energy infrastructures would be unreasonably costly.85

 79 Kjell Törnblum and Riël Vermunt, Distributive and Procedural Justice: Research and Social 
Applications (Routledge 2016) 2– 3, 5.

 80 Salter, Gonzalez and Warner (n 4) 10.
 81 ibid.
 82 See Adrian J Bradbrook and Judith G Gardam, ‘Placing Access to Energy Services within 

a Human Rights Framework’ (2006) 28(2) Human Rights Quarterly, 389– 90; Benjamin K 
Sovacool and Michael H Dworkin, Global Energy Justice (n 71); Adrian J Bradbrook, Judith 
G Gardam and Monique Cormier, ‘A Human Dimension to the Energy Debate: Access 
to Modern Energy Services’ (2008) 26(4), Journal of Energy & Natural Resources Law 
526– 552.

 83 United Nations, ‘Transforming our World: The 2030 Agenda for Sustainable Development’, 
<https:// sustainabledevelopment.un.org/ post2015/ transformingourworld/ publication> 
accessed 18 November 2019; United Nations, ‘Accelerating SDG 7 Achievement Policy Brief 
24 Energy Sector Transformation: Decentralized Renewable Energy for Universal Energy 
Access’ in ‘Transforming our World: The 2030 Agenda for Sustainable Development’ 
<https:// sustainabledevelopment.un.org/ post2015/ transformingourworld/ publication> 
3, accessed 18 November 2019.

 84 United Nations, ‘Accelerating SDG 7 Achievement Policy Brief 24 Energy Sector 
Transformation: Decentralized Renewable Energy for Universal Energy Access’ <https:// 
sustainabledevelopment.un.org/ post2015/ transformingourworld/ publication> 3, accessed 
18 November 2019.

 85 ibid.
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16 Fleming, Huhta and Reins

Despite these advantages, as with decentralization, attempts to advance 
energy justice concepts in practice may meet with potential setbacks. Increases 
in ownership and investment on the part of consumers and their communi-
ties may mean that they have to bear the increased obligations that follow the 
new ownership structures and the financial burden that comes with invest-
ment.86 These types of challenges are often discussed within the context of 
‘just transitions’.87

The procedural elements of energy democracy, which focus on influence 
and control over the energy value chain, are also not entirely unproblematic. 
The increase in citizen influence makes it easier for people to make decisions 
based on their own preferred criteria instead of on the basis of facts and expose 
the pursuit of the energy transition to beliefs that do not necessarily have any 
basis in science. In other words, increased decision- making powers for citi-
zens also means that these citizens may be free to make poorer decisions. This 
may be linked to the broader question of whether democratic decision- making 
should be extended to decisions concerning complex, technological systems.88

The increased risk, responsibility and obligation should not be overlooked 
in the context of the sustainable energy democracy concept. However, there 
are potential solutions to these issues that allow these risks to be managed and 
addressed through legal instruments. These instruments are further analysed 
in the chapters that follow.

3 Legal Categorization of Sustainable Energy Democracy

As discussed above, review of the relevant literature demonstrates that energy 
democracy has, on a general level, two main characteristics. First, it is an objec-
tive to strive towards; a normative vision of what the energy sector should 
become.89 Second, it is used as a label by which to explain the transformations 
already taking place in the energy transition.90

 86 Burke and Stephens, ‘Political power and renewable energy futures: A critical review’, 
(2018) 35 Energy Research & Social Science (n 3) 78– 93, 79.

 87 For more on that point, see Chapter 2.
 88 Szulecki (n 9) 21– 41, 29. See also Benjamin K Sovacool and Pascale L Blyth, ‘Energy and 

environmental attitudes in the green state of Denmark: Implications for energy democ-
racy, low carbon transitions, and energy literacy’, (2015) 54 Environmental Science & 
Policy 304– 315, 304.

 89 van Veelen and van der Horst (n 4) 19– 28, 19; Szulecki (n 9) 21– 41, 23.
 90 ibid; van Veelen and van der Horst (n 4) 19– 28, 19.
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What Is Sustainable Energy Democracy in Law? 17

While the latter aspect is interesting in the context of other social sciences, 
viewing energy democracy as an objective is more relevant from a legal per-
spective. Without wishing to delve deep into legal theory, it can be said that 
energy law, in particular, is based on a fundamental distinction of norms, 
referred to the ‘trias’.91 In simple terms, essentially three types of norms exist: 
rules, principles and objectives.92 A rule sets forth a precise solution in relation 
to specific facts.93 It leads to a legal solution once its conditions of applica-
tion have been fulfilled.94 A principle, by contrast, offers general orientation 
and direction for rules.95 Principles are, thus, more abstract than rules and 
guide policy measures, but their concrete implementation can only be done 
by means of rules.96 Due to this difference, principles also allow for more dis-
cretion than rules.97

This duality has been enriched by a third category: objectives. Objectives 
are even more abstract than principles and provide general orientation for 
the decision- maker.98 They often cannot be regarded as fulfilled or unfulfilled 
in the same way as rules.99 Take environmental law in the European Union 
(EU) as an example. The objective of environmental protection requires the 
state to orientate its relevant policies on environmental protection in a cer-
tain direction.100 One approach to enhance the level of environmental protec-
tion is to apply environmental law principles, for instance the precautionary 

 91 For further discussion on this concept, see Ruven Fleming, ‘The “Trias”: A New 
Methodology for Energy Law’(2019) 28(5) European Energy and Environmental Law 
Review 164– 175; Ruven Fleming, Shale Gas, the Environment and Energy Security (Edward 
Elgar 2017) 188– 191.

 92 Fleming, ‘The “Trias”: A New Methodology for Energy Law’ (n 91) 165.
 93 Ronald Dworkin, Taking Rights Seriously (Harvard University Press 1977) 24; Robert Alexy, 

A Theory of Constitutional Rights (oup 2004) 44– 47.
 94 Bernd Rüthers, Christian Fischer and Axel Birk, Rechtstheorie (8th edn, C. H. Beck 

2015) 491a- 491c; Karl- Peter Sommermann, Staatsziele und Staatszielbestimmungen (Mohr 
Siebeck, 1997) 361– 362; Daniel Hahn, Staatszielbestimmungen im integrierten Bundesstaat 
(Duncker & Humblot 2010) 389– 390; Dworkin (n 93) 24.

 95 Dworkin (n 93) 24; Alexy (n 93) 48.
 96 Rüthers, Fischer and Birk (n 94) 491a– 491c; Sommermann (n 94) 361– 362; Hahn (n 

94) 389– 390; Nicolas de Sadeleer, Environmental Principles: From Political Slogans to Legal 
Rules (oup 2002) 309.

 97 ibid 307.
 98 Sommermann (n 94) 361– 362; Fleming, Shale Gas, the Environment and Energy Security (n 

91) 188– 189; Hahn (n 94) 389– 390.
 99 Sommermann (n 94) 361– 362; Hahn (n 94) 389– 390.
 100 Fleming, ‘The “Trias”: A New Methodology for Energy Law’ (n 91) 166.
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18 Fleming, Huhta and Reins

principle.101 The precautionary principle is, thus, a more concrete embodiment 
of the objective of environmental protection.102

An objective formulated in a very general manner may take on a more con-
crete form through gradual modification.103 The objective (environmental pro-
tection, for instance) may be translated into a principle that is set out in frame-
work legislation (the precautionary principle, for instance).104 This principle, 
in turn, forms a legal rule that is complete and precise (a provision in a law on 
the environment, for instance).105 In this sense, rules, principles and objec-
tives overlap.106 The three represent different methods by which to regulate 
the same subject matter.107

In line with this categorization, this chapter argues that sustainable energy 
democracy in a legal context should be viewed as an objective. As such, how-
ever, it is an abstract concept that needs further clarification and concreti-
zation via principles in line with the ‘trias’ explained above. Recognizing the 
discussion on the ‘status’ of the principle as highlighted above, this chapter pro-
poses the principle of sustainable development as being the main principle for 
this purpose. Sustainable development is broadly defined in the Brundtlandt 
report,108 but received a more concrete definition in the Rio Declaration109 and 
is currently implemented in practice through the (non- binding) sdg s.110

 101 The precautionary principle essentially calls on the legislator to take cost- effective mea-
sures to prevent environmental degradation, even if it is not (yet) proven that a particular 
activity will lead to serious or irreversible damage (principle 15 of the Rio Declaration). For 
further discussion of the precautionary principle and its thresholds, see Ruven Fleming 
and Leonie Reins, ‘Shale gas extraction, precaution and prevention: A conversation on 
regulatory responses’ (2016) 20 Energy Research & Social Science 132 et seq.

 102 Fleming, ‘The “Trias”: A New Methodology for Energy Law’ (n 91) 166.
 103 de Sadeleer (n 96) 310.
 104 ibid; Sommermann (n 94) 411; Rüthers, Fischer and Birk (n 94) 491a– 491c.
 105 ibid.
 106 Alexy (n 93) 45; Rüthers, Fischer and Birk (n 94) 491a– 491c; Sommermann (n 94) 361– 362; 

Hahn (n 94) 389– 390.
 107 de Sadeleer (n 96) 310; Rüthers, Fischer and Birk (n 94) 491a– 491c.
 108 World Commission on Environment and Development, Our Common Future (oup 1987) ix 

and 8; Cordonier Segger/ Khalfan, 19; Stuart Bell and David McGillivray, Environmental 
Law (7th edn, oup 2008) 57.

 109 Peter G G Davies, European Union Environmental Law (Ashgate, Haunts 2004) 28. For crit-
icism of the definition entailed in the ‘Brundtlandt Report’, see Hans D Jarass and Bodo 
Pieroth, Grundgesetz Kommentar (11th edn, C. H. Beck 2011) art 20a(10) et seq.

 110 United Nations, ‘Transforming our World: The 2030 Agenda for Sustainable Development’, 
<https:// sustainabledevelopment.un.org/ post2015/ transformingourworld/ publica-
tion> accessed 18 November 2019. For further discussion refer to Riccardo Pavoni and 
Dario Piselli, ‘The Sustainable Development Goals and International Environmental 
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The Rio Declaration implemented a dual, or even triple approach to sustain-
able development that has been widely recognized in other instruments.111 It 
prescribes a right to development that must be fulfilled by equitably meeting 
the developmental (meaning economical and social) and environmental needs of 
present and future generations.112 In line with this widely accepted113 definition, 
the International Court of Justice (icj) considered sustainable development in 
the seminal Gabčíkovo- Nagymaros case.114 The Court ruled that the principle 
of sustainable development necessitates policies to reconcile economic devel-
opment with environmental protection.115 More recently, sdg 7, which aims at 
‘ensur[ing] access to affordable, reliable, sustainable and modern energy for all’ 
arguably reflects this trippal approach as well. One could even argue that the 
formulation of the goal includes a tautology, as following the line of argumen-
tation of the Bruntland Report and the Rio Declaration, the notions of ‘afford-
ability’ and ‘reliability’ are already included in the notion of ‘sustainability’.116

In order to comply with this definition, energy rules should accordingly 
aim to reconcile social and economic development with environmental pro-
tection. This is what decentralization of the energy sector and improving pro-
cedural and distributive justice in the sector aim to achieve.117 Examples and 
case- studies illustrating how this principle can be translated into energy law 
are discussed in the following chapters.

4 Sustainable Energy Democracy in Action –  Examples in Law

4.1 Conceptualizing Sustainable Energy Democracy in the Context of 
Law

This book is divided into four parts, the first of which seeks to conceptual-
ize the concept of sustainable energy democracy in the context of law. This 

Law: Normative Value and Challenges for Implementation’ (2016) 13(26) Veredas Do 
Direito 13– 60.

 111 Cordonier Segger and Khalfan (n 24) 105.
 112 Principles 3 and 4 of the Rio Declaration.
 113 Davies (n 109) 28; Cordonier Segger and Khalfan (n 24) 15– 16.
 114 Gabčíkovo- Nagymaros Project (Hungary v Slovakia), Judgment [1997] icj Rep 7.
 115 ibid para 140; Bell and McGillivray (n 108) 58.
 116 For a more detailed analysis of the notions included in sdg 7 refer to Leonie Reins, 

‘Understanding the nexus of environment, energy and human rights’ in James R May and 
Erin Daly (eds), Human Rights and the Environment: Legality, Indivisibility, Dignity and 
Geography (Edward Elgar 2019).

 117 Noe and Pring (n 32) 435.
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20 Fleming, Huhta and Reins

introductory chapter has laid out the overarching framework for such concep-
tualization, establishing the two pillars of sustainable energy democracy, as 
well as its legal classification. Part 1 contains three other chapters, which fur-
ther conceptualize sustainable energy democracy in the context of law.

Chapter 2 links the interrelated concepts of energy democracy, energy jus-
tice, the just transition and soft energy paths. These concepts have been used 
in the past, or are currently being used, either to qualify or organize existing 
energy initiatives or to influence today’s energy transition towards renewable 
energy sources. They all have similarities and differences, but authors often 
struggle to agree on common definitions of them. These concepts also some-
times become buzzwords and new ones are constantly being suggested and 
added to the plethora of concepts already in existence. This situation risks 
bringing further uncertainty and instability to the development of policy and 
law for the energy transition. Chapter 2 builds on a literature review covering 
40 years of concepts relating to the energy transition in order to identify gen-
erally accepted definitions and components and link them with each other 
and with law. Chapter 2 concludes by providing an energy transition concepts 
nexus table, which allows for comparison between these different concepts 
and represents a tool for assessing projected or extant policies and laws in the 
energy transition.

Chapter 3 examines the role of science in regulating sustainable energy 
democracy. The chapter links conceptual perspectives from the procedural 
justice and legitimacy discourses to develop an argument as to the role of sci-
ence in regulatory processes in the sustainable energy transition. It focuses on 
two distinct aspects of energy democracy: sustainability and procedural jus-
tice. The chapter first analyses a case study concerning bioenergy in the EU 
to exemplify the nature of the legal challenges that relate to the efforts being 
made to translate the science relating to sustainability into specific legal instru-
ments. On the basis of this case study, the chapter discusses the issue of proce-
dural justice in a bid to demonstrate the importance of science as a procedural 
element in energy democracy. The scientific dimensions of procedural justice 
are evaluated in the context of input and output legitimacy, which offers a use-
ful framework for analysis of both procedural and outcome aspects emerging 
from the regulatory processes in the sustainable energy transition. The chapter 
argues that if science, as a key procedural element, is ignored in the regulatory 
processes central to energy democracy, the outcome –  the sustainability of the 
clean energy transition –  will be compromised in the sense that the relevant 
regulatory instruments will not be able to ensure that society has sustainable 
choices. As a step forward the chapter proposes that science and law- making 
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should be actively engaged in an inclusive dialogue to avoid unsustainable reg-
ulatory outcomes.

Chapter 4 focuses on the concept of decentralization from a complex 
systems perspective. Decentralization describes the shift from a centrally 
planned, financed and operated energy system to a more diffuse model where 
these activities are shared between an increasing number of parties. As such, 
it plays a key role in democratizing the energy sector and can also contrib-
ute to the achievement of various other goals. If based on renewable energy, 
decentralization can improve the sustainability of energy systems. Although 
decentralization can be a positive development in the light of sustainability 
goals, it also increases complexity and the likelihood of surprising, unwanted 
dynamics arising in an energy system as more consumers operate as producers, 
financiers and system operators. Consequently, energy systems become more 
unpredictable as key producers, distributors and government institutions have 
less control over the dynamics of the system as a whole. Against this back-
ground, this chapter analyses decentralized electricity systems through the 
lens of complexity theory, which is an interdisciplinary field in respect of the 
research into complex systems in which large networks of components and/ or 
agents collectively produce emergent, surprising dynamics. The chapter uses 
complexity theory to explain decentralized electricity systems as complex sys-
tems and to evaluate –  using the EU as a case study –  whether the EU Clean 
Energy for All Europeans legislative package (cep) adequately addresses the 
issues that emerge in regulating such a complex system. Chapter 4 is the final 
chapter in Part 1, which is followed by analysis on the sustainability aspect of 
sustainable energy democracy in Part 2.

4.2 The Sustainability Aspect of Sustainable Energy Democracy
Part 2 of this book focuses on the sustainability aspect of sustainable energy 
democracy and begins with two chapters on energy citizenship and energy 
communities as essential elements in the realization of sustainable energy 
democracy.

Chapter 5 discusses the importance of energy citizenship as a precondition for 
advancing sustainable energy democracy in global energy markets. Transitions 
towards low- carbon energy systems will require substantial financial, techno-
logical, and infrastructural development and resources. To meet these needs in 
a just, equitable and sustainable manner, recent studies have highlighted the 
need for energy citizenship; i.e. active and responsible participation of citizens, 
through individual and collective actions, in the development of technologies, 
solutions, facilities, entrepreneurial ventures and projects aimed at expanding 
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energy access. While the rise of energy citizenship in global energy markets has 
provided some positive success stories, the issues encountered in this area raise 
fundamental questions of law and practice and limit energy citizenship. These 
issues include pre- existing legal barriers attributable to regulatory complexities 
and administrative delays in project approval and registration, inadequate legal 
frameworks governing public- private partnerships, challenges in integrating 
renewable energy sources into national grids, as well as existing challenges to 
public participation. Without developing clear and coherent legal frameworks 
that advance energy citizenship, global targets on energy transition may not be 
met and sustainable energy access for all may not be fully realized. This chapter 
examines the increasing relevance of energy citizenship in global energy mar-
kets, its potential contribution to addressing energy poverty, and the key legal 
challenges that stifle its overall effectiveness in local contexts. Drawing exam-
ples from the Middle East and North Africa (mena) region, the chapter dis-
cusses societal and intersectional challenges to energy citizenship and energy 
democracy, and the legal pathways for addressing those challenges.

Chapter 6 focuses on the concept of energy communities, which is increas-
ingly mentioned as part of energy transitions worldwide. Despite its increasing 
popularity, however, the concept remains very broad and cannot be captured 
by a universally valid understanding. Existing energy communities vary in 
terms of the activities they carry out in the energy sector and appear in various 
legal forms. Recurring themes connected with energy communities include 
facilitating renewable energy usage and supporting new technologies and 
new forms of organization, enhancing the participation of different actors in 
the energy sector and enabling a just energy transition. Energy communities 
can thus potentially form a building block contributing to sustainable energy 
democracy. Facilitating this, however, requires the legal framework on energy 
communities to set parameters relating to the members, the governance, 
the tasks, and the justice component of energy communities. This chapter 
explores these elements by presenting the example of the EU legal framework 
on energy communities which was adopted in 2018 and 2019 and is currently 
being implemented at Member State level. By analysing the provisions on 
energy communities established by EU law, this chapter provides an example 
of a legal framework on energy communities and aims to critically assess the 
provisions and benchmark them against their role in facilitating sustainable 
energy democracy. The findings are relevant for designing or adjusting legal 
frameworks for energy communities in the EU Member States.

Chapter 7 explores the role of the circular economy transition in fostering 
sustainable energy democracy. In response to constrained resources and a 
plethora of other environmental issues, there are growing calls to transition 
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to ‘circular economies’ in which resource and waste streams are prevented, 
reused, recycled or recovered in order to achieve sustainable development. 
This chapter investigates the alignment between laws and policies promoting 
the circular economy and energy transitions, with particular focus on how the 
coordination between these concepts can potentially promote the concept 
of sustainable energy democracy. The selected case study shows the circu-
lar economy in practice at local level in Kalundborg, Denmark. In this case 
study, energy resources –  including steam, natural gas and district heating –  
are exchanged between industries and other organizations, resulting in eco-
nomic, environmental and social benefits. The observations arising from the 
case study observations result in two main contributions: (1) identification of 
complementary laws and policies for circular economy and energy transitions 
at national and local levels, and (2) exploration of the links between circular 
economies and sustainable energy democracy.

Chapter 8 examines how the multilateral trading rule of the World Trade 
Organization (wto) can create both opportunities and obstacles for sustain-
able energy democracy. The chapter focuses on carbon border adjustments 
and anti- dumping as concepts of wto law that could contribute to sustainable 
energy democracy in the sphere of the multilateral trade regime. It argues that, 
as a measure to limit carbon leakage, carbon border adjustments could be used 
to contribute to the sustainability aspect of sustainable energy democracy. The 
rules on anti- dumping, furthermore, can be used to limit, to a certain extent, 
the unfair distribution of the burdens and the benefits of owning and produc-
ing energy resources globally, thereby contributing to thedemocracy aspect of 
sustainable energy democracy. However, wto law also imposes restrictions as 
to how these rules can be applied to energy. In order to illustrate how these 
rules play out in practice, this chapter discusses trade in biofuels in the EU, 
where anti- dumping measures are used controversially to curb the amount of 
biofuels imported. Chapter 8 is the final chapter in Part 2, which is followed in 
Part 3 by analysis of the democracy aspect of sustainable energy democracy.

4.3 The Democracy Aspect of Sustainable Energy Democracy
In essence, the second aspect of sustainable energy democracy requires that peo-
ple who are affected by events taking place in the energy sector should have the 
power to make decisions regarding these events.118 This issue is explored in Part 3.

 118 Conrad Kunze and Sören Becker, ‘Energy Democracy in Europe: A Survey and Outlook, 
Report for the Rosa Luxemburg Stiftung’, (2014) https:// www.rosalux.de/ fileadmin/ rls_ 
uploads/ pdfs/ sonst_ publikationen/ Energy- democracy- in- Europe.pdf 9, accessed 18 
November 2019; Szulecki (n 9) 21– 41, 35.
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Chapter 9 investigates the potential of community benefits agree-
ments (cba s) for renewable energy development on contaminated land. 
Community- based solutions are increasingly advanced in the energy sector for 
their conduciveness to equitable development and energy democracy. cba s 
are a community- based solution for distributive and procedural justice, which, 
when reimagined through a sustainable energy democracy lens, are well- placed 
to guide communities towards an equitable energy transition. They are legally 
enforceable contracts between a developer and a community that exchange 
benefits for cooperation. They have featured in renewable energy develop-
ment projects, giving communities greater power in their energy choices and 
in the negotiation of broadly distributed benefits. Notwithstanding the climate 
change benefits, environmental advocates criticize the use of ‘green’ spaces 
for such development. Accordingly, renewable energy development on con-
taminated land such as landfills has emerged as a trend in the US. Although 
cba s are yet to feature at this intersection, ‘community solar’, a shared owner-
ship structure for solar energy provision, and which shares cba elements, has 
emerged and offers lessons for wider consideration.

The chapter first introduces the concept of cba s, delving into its history 
and development and unpacking its ties to sustainable energy democracy. It 
then describes variants of cba s, focusing on the roles of developers, commu-
nities and governments in cba negotiations, before examining the challenges 
that arise. The chapter subsequently turns to the growth of sustainable energy 
development on contaminated lands in the US and the opportunity for cba s 
at this juncture. Following a brief overview of federal initiatives promoting 
such development, the chapter identifies elements for a cba model based on 
the sustainable energy democracy concept, highlighting the importance of 
energy justice, the second pillar of sustainable energy democracy, in ensur-
ing a just transformation of contaminated lands. The chapter concludes that 
transitioning contaminated lands to renewable energy projects through cba s 
that adhere to the sustainable energy democracy legal objective is a replicable 
model for global application.

Chapter 10 focuses on distributive justice, community benefits and renew-
able energy using offshore wind projects as an illustrative example. Renewable 
energy projects benefit society as a whole but affect citizens living in their 
vicinity. Negative externalities associated with renewable energy projects, such 
as noise or visual impact, trigger local resistance to them. Community benefits 
bring about an element of distributive justice to these affected citizens and 
their communities as a form of compensation vis- à- vis these negative effects. 
This chapter analyses the role, nature and modalities of community benefits 
regarding offshore wind projects, using the countries in the North Sea, namely 
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Denmark, England, Germany, the Netherlands, Norway and Scotland, as a case 
study. It shows how different countries adopt diverse approaches in a varied 
regulatory landscape, and how new technological renewable energy solutions 
influence the types of benefits granted as well as their scope and extent. It 
concludes by demonstrating that even if offshore wind farms are located fur-
ther offshore community benefits are still awarded by project developers and 
states as elements of energy justice and recognition of citizens’ rights and 
expectations.

Chapter 11 addresses sustainable energy democracy and indigenous values 
and the challenge of transforming the energy sector. Increasing concern over 
the energy sector’s impact on natural systems and on social inequalities has 
galvanized energy democracy activities. Energy democracy focuses on collec-
tive participation in, and control of, energy resources. This community focus 
aligns with the worldviews and values of many Indigenous peoples. Indeed, 
it is suggested that Indigenous approaches to energy resource management 
and development would better support the sectoral transformation towards a 
more collective approach that energy democracy is seeking.

Sustainable development aligns with the worldviews of many Indigenous 
peoples. This may therefore be a pathway to including Indigenous approaches 
in energy sector decision- making. However, giving legal effect to Indigenous 
concepts in Western legal systems poses challenges. The concept is trans-
planted rather than translated; it is appropriated and redefined to make it 
fit within a legal system that is underpinned by different philosophies and 
 worldviews. This is far from satisfactory to many Indigenous peoples and is 
more likely to reinforce sectoral structures than to transform them.

In New Zealand, the Māori concept kaitiakitanga is legally recognized and 
is a principle underpinning resource management legislation. Kaitiakitanga 
is a way of conceiving human/ environmental relations, based on the Māori 
worldview. It is aligned with sustainable development, although the concept 
is wider than this. The New Zealand experience offers lessons in respect of 
the way in which an Indigenous concept aligned with sustainability has been 
legally recognized in a Western legal system and how this may support energy 
democracy.

Chapter 12 explores the challenges and the opportunities for sustainable 
energy democracy in transition economies with the example of the single 
buyer model. Renewable projects owned and operated by operators that are 
not state enterprises in transition economies demonstrate how an electric-
ity regulation system can be developed to serve as a step towards sustainable 
energy democracy. It permits small private producers or prosumers to pro-
duce, consume, and, possibly, sell self- generated electricity, thus decreasing 
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the centralization of the electricity industry. However, this chapter argues that 
a single buyer model, which is widespread in transition economies and where 
state enterprises own electricity networks and are vested with discretionary 
powers to purchase electricity from small private producers or prosumers, 
poses a considerable challenge to the sustainable energy democracy concept. 
The Grass- Root Community- Based Plants scheme in Thailand, which was 
implemented under a single buyer model and the Energy Industry Act 2007, is 
used as an example to demonstrate the associated challenges.

Chapter 13 undertakes an in- depth analysis of the sustainability of energy 
democracy in rural communities, using Africa as a case study. This chapter 
argues that energy democracy can only be achieved in political systems that 
are democratic (characterized by regular free and fair elections and a culture 
of public participation). States with democratic political systems tend to recog-
nize grassroots communities as stakeholders in the energy sector and give them 
a voice in national energy decision- making, which can contribute to a more 
equitable distribution of the burdens and benefits of the energy sector. States 
with non- democratic political systems tend to centralize decision- making in 
the energy sector and to discourage grassroots community participation in 
energy decision- making, thereby inadvertently leaving rural communities 
with a higher proportion of the burdens and a lower proportion of the bene-
fits of the energy sector. This chapter concludes that the lack of transparency 
and the subsistence of defective democratic institutions in Africa is a major 
variable that is likely to be an obstacle to communal participations in energy 
policy decisions.

The book finishes with Part 4, which summarizes the book’s main findings 
and identifies overarching themes that run through it.

5 Conclusions

This introductory chapter has demonstrated that the concept of sustainable 
energy democracy consists of two fundamental aspects. The first is sustainabil-
ity, which materializes in the process of decentralisation as means of reconcil-
ing economic development with environmental protection needs. The second 
relates to procedural and distributive justice and, in particular, the question 
of how to ensure a fair distribution of the burdens and the benefits related to 
energy activities.

This chapter has viewed sustainable energy democracy from a legal per-
spective. In a legal context, energy democracy functions as an objective and 
not as a principle or a rule. More abstract than a principle, sustainable energy 
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democracy represents an ultimate objective for energy policies and laws to 
strive towards: a normative vision of what the energy sector should become 
and a general source of orientation for decision- makers. As such, it requires 
further concretization through principles and, finally, through rules. The spe-
cific ways in which this can be achieved are the focus of the chapters that 
follow.
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