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1

CHAPTER 1

Introduction

Europeanisation of private law: setting the scene

EU law – in particular secondary EU law – has a profound impact on the development 
of national private law. In order to enhance the functioning of the internal market, 
the European legislator has adopted legislative measures that concern matters of 
private law and will continue to do so in the future. These measures typically take 
the form of directives. As is well known, directives are binding upon the Member 
States as to their result, but they shall leave to the national authorities the choice of 
form and methods (Article 288 TFEU). In order to achieve the result prescribed by a 
directive, Member States will sometimes have to adjust their laws. Pieces of Euro-
pean private law thus become incorporated in national law.

1.1. The core of European private law: consumer contract law

European private law1 is still fragmented today2, covering many subject matters. The 
core consists of contract law, in particular the so-called consumer acquis3: consumer 
contract law and consumer protection law.4 The following section will in broad brush 
strokes describe the development of the consumer acquis and its impact on national 
law.

1.1.1. The development of the consumer acquis

Different stages of development
The development of the consumer acquis, roughly speaking, occurred in three major 
stages.5 In 1975, the Council adopted the fi rst Consumer Protection Policy Pro-

1 The term European private law does not have a well-defi ned meaning and may refer to different 
legal phenomena. In this context, the term is used in its narrow sense. European private law con-
cerns the impact that EU law has on national private law. It excludes any interference of the Euro-
pean Human Rights Convention on national private law. Asser/Hartkamp 3-I 2019/ 2. See also 
Keus 2019, par. 1, Wissink 2004, p. 489.

2 Schulze & Zoll 2016, par. 33, p. 15.
3 See for the list of directives that according to the Commission formed the consumer acquis at the 

beginning of the current century, Keus 2019, par. 41.
4 See a.o. Hartkamp 2014, p. 447, Twigg-Flesner 2013, p. 53, Müller-Graff 2011, p. 153-154.
5 Cf. Cherednychenko 2020, p. 28, Micklitz 2018, p. 227 ff.
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gramme6 formulating principles and objectives of consumer policy. These objectives 
included adopting legislation on various aspects of consumer protection. Since the 
European legislator at that time lacked the power7 to harmonise areas of private 
law8, only a small number of directives were adopted in the middle of the1980s, 
including the Product Liability Directive9 (1985), the Doorstep Selling Directive10 
(1985) and the Consumer Credit Directive11 (1986).

The adoption of the Single European Act12 in 1986 marked the second stage of 
the development. It was during this period that the consumer acquis grew wings. 
Directives concerning consumer law could now be based on Article 100a of the EEC 
treaty or its successors, i.e. Article 95 EC and Article 114 TFEU. Since this provision 
merely required voting by qualifi ed majority, it became easier to adopt directives.13 
Consumer protection became an explicit policy goal of the European Community as a 
result of the Maastricht Treaty of 1992 (Article 3 under (s) and Article 129a, now Arti-
cles 4 par. 2 and 169 TFEU). In the period between 1986 until 2000, a large number 
of consumer directives were adopted, including the Unfair Contract Terms Directive14 
(1993), Directive on Distance Selling15 and the Consumer Sales Directive16 (1999). The 
directives that have been adopted in this period usually contained minimum harmo-
nisation. Member States were left considerable freedom to adopt higher standards.17

The Lisbon Strategy of 2000 initiated the third stage in the development of the 
consumer acquis. Its main objective for the next decade was that the EU should 
become the most competitive and dynamic knowledge-based economy in the 
world.18 At this stage of the development, it became clear that the consumer acquis 
had a number of issues. With the passing of time, the directives no longer fully 
met the demands of a rapidly changing market. Especially the swift expansion of 

6 Council Resolution of 14 April 1975 on a preliminary programme of the European Economic Com-
munity for a consumer protection and information policy [1975] OJ C 92/1.

7 The directives were founded on Article 100 EEC Treaty, which enabled the Council to adopt direc-
tives to approximate legal provisions of the Member States that affected the establishment or the 
functioning of the common market. Since this provision required unanimity, it was diffi  cult to 
adopt directives.

8 See Krämer 2019, p. 35-36, Kuipers 2014, p.165, Twigg-Flesner 2013, p. 34.
9 Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and 

administrative provisions of the Member States concerning liability for defective products [1985] 
OJ L 210/29.

10 Council Directive 85/577/EEC of 20 December 1985 to protect the consumer in respect of con-
tracts negotiated away from business premises [1985] OJ L 372/31.

11 Council Directive 87/102/EEC of 22 December 1986 for the approximation of the laws, regulati-
ons and administrative provisions of the Member States concerning consumer credit [1986] OJ L 
42/48.

12 The Single European Act came into force on 1 July 1987.
13 However, the legal basis for adopting the various consumer law directives has been Article 94 and 

secondly Article 95 EC. See Twigg-Flesner 2013, p. 34.
14 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts [1993] OJ L 

95/29.
15 Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on the protection 

of consumers in respect of distance contracts [1997], OJ L 144/19.
16 Directive 1999/44/EC of the European Parliament and the Council of 25 may 1999 on certain 

aspects of consumer goods and associated guarantees [1999] OJ L 171/12.
17 Cherednychenko 2020, p. 28, Twigg-Flesner 2013, p. 55-56.
18 Presidency Conclusions. Lisbon European Council: 23 and 24 March 2001, Bulletin 01/S-2000, 

p. 12.
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e-commerce during the fi rst decade of the new millennium caused diffi  culties, 
because the consumer directives were not written for online transactions.19 Another 
problem was the incoherent nature of EU consumer law. The directives concerning 
consumer law dealt with various subject matters, but were not always properly 
coordinated.20 The third problem was that the existing body of consumer directives 
concerned minimum harmonisation. Since many Member States had adopted more 
stringent rules to better protect consumers, the level of consumer protection varied 
among Member States.21 These differenes hampered cross-border trade.22

In order to address these issues, the Commission launched a review of the consu-
mer acquis in 2004. The key objectives included removing internal market barriers, 
increasing consumer and business confi dence in the internal market and maintai-
ning a high common level of consumer protection. Eight consumer directives were 
evaluated to determine whether they still met these objectives.23 This stage of the 
development has seen a shift from minimum harmonisation to maximum harmoni-
sation.24

The evaluation of the consumer directives resulted in the proposal for a Con-
sumer Rights Directive in 2008.25 The Commission intended to merge four existing 
directives into one, namely the Doorstep Selling Directive, the Directive on Distant 
Selling, the Unfair Terms Directive and the Consumer Sales Directive. According to 
the Commission, this new directive would regulate the common matters in a more 
systemic manner, update and simplify the existing rules, and remove any inconsis-
tencies.26 Minimum harmonisation had resulted in fragmentation of consumer law. 
Since this fragmentation (allegedly) constituted a barrier to cross-border trade, the 
proposal was based on full harmonisation. However, the maximum harmonisation 
approach met with great scepticism. As a result, the fi nal version of the Consumer 
Rights Directive27 is more modest compared to the original proposal. The Unfair 
Terms Directive and the Consumer Sales Directive had been kept out, and remai-
ned unchanged.28 Nevertheless, the Consumer Rights Directive of 2011 is based on a 
maximum harmonisation approach.

European contract law: CFR and the CESL
Parallel to the review of the consumer acquis was the development of a general EU 
contract law. In 2001, the Commission issued a consultation round about the possible 
options for the future of contract law in the Community.29 The question was whether 

19 Commission’s Green paper on the Review of the Consumer Acquis, COM (2006) 744 fi nal, p. 6.
20 Twigg-Flesner 2013, p. 115-116.
21 COM (2006) 744 fi nal, p. 6.
22  Communication of the Commission to the Council and the European Parliament on Consumer 

Policy Strategy 2002-2006, COM (2002), 208 fi nal, p. 9.
23 Communication of the Commission to the Council and the European Parliament on European Con-

tract Law and the revision of the acquis: the way forward, COM (2004) 651, p. 3.
24 See Micklitz 2018, p. 233, Cherednychenko 2020, p. 28.
25 Commission’s proposal for a Directive on Consumer Rights, COM (2008), 614 fi nal.
26 COM (2008), 614 fi nal, p. 3.
27 Directive 2011/83/EU on consumer rights [2011] OJ L 304/44.
28 Twigg-Flesner 2016, p. 4-5.
29 Communication from the Commission to the Council and the European Parliament on European 

Contract Law, COM (2001) 398 fi nal.
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divergences of national contract law hindered the functioning of the internal market 
and if so what measures should be adopted. Among the proposed measures was 
the creation of a Common Frame of Reference or CFR.30 The CFR was intended to be 
a ‘tool box’ containing clear defi nitions of legal terms, fundamental principles and 
coherent model rules of contract law. It would primarily be used for the revision of 
the acquis, and the drafting of future legislation. However, the CFR could also serve 
as the basis for the development of a possible optional instrument.31 The next impor-
tant step was the appearance of the Draft Common Frame of Reference at the end of 
2008.32 This academic document contains principles, defi nitions and model rules of 
European private law. It not only covers the law of obligations and contract law, but 
also other areas of private law like tort and property law. Even though the idea was 
that the Commission would use the DCFR to distil either a ‘political’ CFR or an ‘aca-
demic’ CFR, a CFR has never been adopted.33

In 2011, the Commission did propose a Regulation on a Common European Sales 
Law (CESL).34 The proposed CESL would create a single, uniform set of fully harmoni-
sed contract law rules in the laws of the  Member States. This set of European rules, 
which would have been the same throughout the European Union, should have exis-
ted alongside the existing national rules, thus creating two regimes of contract law 
in every Member State. Within the boundaries of the Regulation, the European Sales 
law would apply to a cross-border transaction if the parties had expressly agreed to 
its application.35 The overall objective of the optional instrument was to facilitate the 
internal market. The number of cross-border transactions – both business-to-consu-
mer transactions and business-to-business transactions – was at that time still low, 
because traders perceived differences in national contract law as one of the main 
barriers for conducting business in other Member States. The introduction of an 
optional contract law regime would allegedly help expand the cross-border trade.36

However, the idea for a CESL gradually faded into the background. The Commis-
sion announced in December 2014 that it would withdraw and modify the proposal 
to ‘fully unleash the potential of e-commerce in the Digital Single Market’.37 This 
modifi cation has eventually resulted in the adoption of two directives that comple-
ment each other. One is Directive (EU) 2019/771 on the sales of goods, which inter 
alia repeals the Consumer Sales Directive of 1999.38 The other  is the Digital Content 

30 Beale 2018, p. 435.
31 COM (2004) 651 fi nal, p. 3, 8-9.
32 The six-volume, full edition of the DCFR was published in 2009. They not only contain the prin-

ciples, defi nitions and model rules, but also an extensive commentary. C. von Bar & E. Clive (eds), 
Principles, Defi nitions and Model Rules of European Private Law. Draft Common Frame of Reference 
(DCFR). Full Edition. Volumes 1-6, Munich: Sellier 2009.

33 Asser/Hartkamp 3-I 2019/310-310a.
34 See Commission’s proposal for a Regulation of the European Parliament and of the Council on a 

Consumer European Sales Law, COM (2011) 635 fi nal.
35 COM (2011) 635 fi nal, p. 8-9 (Explanatory memorandum).
36 COM (2011) 635 fi nal, p. 2-4 (Explanatory memorandum). See for a more extensive discussion of 

the CESL a.o. Beale 2016, p. 436-460, Hesselink 2012, p. 195-201.
37 Annex 2 to the  Commission Work Programme 2015. A New Start, COM (2014) 910 fi nal, p. 12.
38 Directive (EU) 2019/771 of the European Parliament and of the Council of 20 May 2019 on certain 

aspects concerning contracts for the sale of goods [2019] OJ L 136/28.
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Directive.39 Both directives concern maximum harmonisation unless it is determined 
otherwise.

Recent developments
In 2016 and 2017, another evaluation of the consumer acquis took place. Six key con-
sumer law directives were subjected to a so-called Fitness Check, namely the Unfair 
Contract Terms Directive, the Price Indication Directive40, the Consumer Sales Direc-
tive, the Injunctions Directive41, the Misleading and Comparative Advertising Direc-
tive42 and the Unfair Commercial Practices Directive. The Consumer Rights Directive 
of 2011 was evaluated around the same time.43 The Fitness Check recommended 
three follow-up actions in order to improve the overall effectiveness, effi  ciency and 
coherence of the six directives. These included: (i) ensuring that consumers, traders 
and other actors, like judges, have better knowledge of consumer rights and duties, 
(ii) a better enforcement and easier redress when consumer law provisions are brea-
ched and (iii) simplifying the regulatory landscape where this is fully justifi ed.44

On the basis of the results of the Fitness Check, the EU legislator has recently 
adopted two directives, namely Directive (EU) 2019/2161 on the better enforcement 
and modernisation of consumer protection rules45, and Directive (EU) 2020/1828 on 
representative actions for the protection of the collective interests of consumers46. 
The latter ensures that qualifi ed consumer organisations can start collective actions 
for an injunction and/or redress measures for consumers. Directive (EU) 2019/2161 
amends a number of existing directives, namely the Unfair Contract Terms Directive, 
the Price Indication Directive, the Unfair Commercial Practices Directive and the 
Consumer Rights Directive. Article 3 contains an important measure in connection 
with the improvement of consumer redress.47 It amends the Unfair Commercial 
Practices Directive by inserting Article 11a. This provision obliges Member States to 
ensure that a consumer who has been harmed by unfair commercial practices shall 
have access to proportionate and effective remedies. These remedies include com-
pensation for damages, where relevant a price reduction, and the termination of the 
contract.

39 Directive (EU) 2019/770 on certain aspects concerning contracts for the supply of digital content 
and digital services [2019] OJ L 136/1.

40 Directive 98/6/EC on consumer protection in the indication of the prices of products offered to 
consumers [1998] OJ L 80/27.

41 Directive 2009/22/EC on injunctions for the protection of consumers [2009] OJ L 110/30.
42 Directive 2006/114/EC concerning misleading and comparative advertising [2006] OJ L 376/21.
43 See Loos 2019, p. 114,  Keus 2019, par. 41.
44 Commission Working Staff Document, ‘Report of the Fitness Check on a number of directives on 

consumer protection, unfair commercial practices and misleading advertising’, SWD(2017) 209 
fi nal, p. 85, Keus 2019, par. 41.

45 Directive (EU) 2019/2161 of the European Parliament and of the Council of 27 November 2019 
amending Council Directive 93/13/EEC and Directives 98/6/EC, 2005/29/EC and 2011/83/EU of the 
European Parliament and of the Council as regards the better enforcement and modernisation of 
Union consumer protection rules [2019] OJ L 328/7.

46 Directive (EU) 2020/1828 of the European Parliament and of the Council of 25 November 2020 on 
representative actions for the protection of the collective interests of consumers and repealing 
Directive 2009/22/EC [2020] OJ L 409/1.

47 Loos 2019, p. 117.
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1.1.2. Insights gained from the consumer acquis

After this brief exposé of the development of the consumer acquis, the question is 
what insights can be gained from this harmonisation effort. Since there is a vast body 
of literature on this subject, it will not be possible to give a full account. The pur-
pose of this discussion is merely to give an impression of how EU law has infl uenced 
national private law and in particular contract law.

The regulatory nature of EU private law
First of all, it is important to note that the purpose and nature of national contract 
law differ from that of EU directives. Contract law consists of a body of rules, prin-
ciples and legal concepts that regulates the different aspects of contractual agree-
ments, like their formation, content, interpretation, non-conformity and enforce-
ment. The principal aim of contract law is to provide what is known as corrective 
justice, i.e. the maintenance and restoration of what lawfully belongs to the parties 
on the basis of their contract.48 Contract law ultimately gives expression to the moral 
idea of pacta sunt servanda: a party should abide by his contract by fulfi lling his obli-
gations.49 It does not, however, seek to attain political goals or serve any social eco-
nomic policies.50

EU directives, on the other hand, are instrumental in the sense that they serve a 
regulatory function. The EU legislator adopts secondary law for the purpose of Euro-
pean integration, and has little regard for the traditional divide between public law 
and private law when choosing the appropriate regulatory measure.51 The consumer 
acquis for instance is aimed at market integration by ensuring that a minimum stan-
dard of consumer protection exists within all Member States. Some of these directi-
ves are public law in nature52, while others have a more private law character.53 The 
harmonisation of consumer law through EU directives has had an impact on national 
contract law.

Impact on substantive contract law
First of all, the consumer law directives have infl uenced substantive contract law. 
If the EU legislator adopts a directive, it will partly rely on the national legal sys-
tems to achieve its goals. Since a directive is binding as to the result, Member States 

48 See  Weinrib 2002, p. 349.
49 Cf. Atiyah 1989, p. 2-3.
50  Cherednychenko 2013, p. 148.
51 Cf. Collins 2011, p. 453-454.
52 The Unfair Commercial Practices Directive of 2005 is sometimes used as an example of a con-

sumer law directive that is public law in nature. See a.o. Cherednychenko 2020, p. 35-36, Collins 
2011, p. 456-457. The Directive’s principal aim is to prohibit all unfair commercial practices, but 
it is without prejudice to contract law and in particular, to the rules on the validity, formation or 
effect of a contract (Article 3 par. 2 Unfair Commercial Practices Directive). It did not grant indivi-
dual consumers a right of redress against a trader who applied unfair commercial practices. See 
Twigg-Flesner 2013, p. 55. However, as a result of the amendment made by Article 3 of Directive 
(EU) 2019/2161, this is no longer the case.

53 The Unfair Terms Directive (1993/23/EEC) can be regarded as an example thereof. In essence, it 
protects consumers against unfair terms used by traders by declaring them non-binding. Since 
this directive grants consumers a remedy against unfair terms, it has a private law character.
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will often have to adopt measures in order to ensure that it can have effect in their 
legal system. The implementation measures are thus part of national law. However, 
a proper implementation may sometimes prove diffi  cult, because the provisions in 
the directive may not fi t well within the existing national law. The incompatibility 
may exist on different levels.

 Since the consumer acquis has developed in a piece-meal manner, the termino-
logy used in the directives has not always been consistent.54 Implementing directives 
may therefore cause diffi  culties on the level of legal terminology. A legal concept may 
have a particular meaning in national law. Concepts in EU directives must however 
be interpreted in an autonomous manner, independent from national law.55 Given 
the fact that the consumer acquis is fragmented, it is possible that the same concept 
has dissimilar meanings in different directives.56

It may also be diffi  cult to implement directives within the existing structure of 
national private law. Directive (EU) 2019/2161 may serve as an example. As was said 
above, a consumer who has been the victim of unfair commercial practices shall 
have access to proportionate and effective remedies, including compensation for 
damages and, where relevant, a price reduction or termination of the contract. Dutch 
law already provides remedies to consumers that have been the victim of unfair 
commercial practices. Consumers can demand damages on the basis of Article 6: 
193b in conjunction with Article 6:162 of the Dutch Civil Code (hereinafter: DCC). 
The contract can also be avoided on the basis of Article 6:193j par. 3 DCC. Howe-
ver, the remedy of a price reduction may be more diffi  cult to fi t within the exis-
ting structure of contract law.57 A price reduction is a remedy for non-conformity.58 
Even though an agreement concluded under the infl uence of an unfair commercial 
practice may result in a situation of non-conformity, this does not necessarily have 
to be the case.59 Unfair commercial practices are often associated with the doctrine 
of defect of consent, because the seller applies these unfair practices to persuade 
a consumer to enter into a contract.60 If a contract is the result of a defective con-

54 Cf.  Schulte-Nölke, Twigg-Flesner & Ebers 2009, p. 497-498.
55 See a.o. Case C-287/98 Luxembourg v Linster [2000] ECR I-6917.
56 See Twigg-Flesner 2013, p. 123. He gives the example of the term ‘damage’ in the context of  the 

Product Liability Directive which deviates from the term damage used in the Directive 90/314/EC 
on package travel, package holidays and package tours [1990] OJ L 158/59.

57 Cf.  Rutgers 2020, p. 1118.
58 A partial termination entails a proportional reduction of the mutual obligations in quantity or 

quality (Article 6:270 DCC). This may include a price reduction. See Asser/Sieburgh 6-III 2018/695. 
A similar provision exists with regard to the sale of goods. If the delivered object does not conform 
to the contract, the buyer may, under certain circumstances, demand a price reduction (Article 
7:22 par. 1 under (b) DCC).

59 If an agreement has been concluded under the infl uence of an unfair commercial practice, it will 
in many cases also be possible to terminate the agreement on the basis of non-conformity. The 
following example may demonstrate this point. A consumer buys a car because the dealer wrong-
fully told him that the car contained a 190-horsepower engine (Article 6:193c DCC). Since the car 
in reality only has a 132-horsepower engine, the agreement can be terminated on the basis of 
non-conformity. See Boom 2008, p. 10. However, not every agreement concluded under an unfair 
commercial practice will lead to a situation of non-performance or non-conformity. A dealer  may 
for instance use an aggressive selling technique to persuade a consumer to buy a car at a too high 
a price. His selling technique constitutes an unfair commercial practice, but does not qualify as a 
case of non-performance.

60 Cf. Boom 2008, p. 8-9, Verkade 2016, par. 37b, Rutgers 2020, p. 1118.
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sent, the traditional remedy is avoidance.61 Avoidance affects the contract as a whole. 
Dutch law is not familiar with a partial avoidance.62 The consumer may nevertheless 
still want to opt for a price reduction. Implementing the price reduction within the 
existing structure will therefore proof a bit more diffi  cult.63

The consumer directives also have an impact on principles of contract law. A 
number of directives grant consumers the right to withdraw from the contract  wit-
hin a certain period of time.64 The reason behind the withdrawal rights is that the 
consumer may not always have had the opportunity to make a proper decision about 
entering into the contract.65 If, for instance, a consumer has  bought a good via the 
internet, he will not have had the chance to properly inspect it. He should therefore 
have the right to withdraw from the contract. Sometimes, the withdrawal right ser-
ves as a sanction, because the seller or supplier has failed to properly inform the con-
sumer. The period within which the consumer can withdraw will in that case start 
from the moment that the relevant information is provided.66 Even though the with-
drawal rights do not disqualify the principle of pacta sunt servanda, they do make 
an exception to this principle.67 Dutch law allows a number of exceptions to this 
principle, such as defect of consent as a result of mistake, abuse of circumstances, 
duress and fraud.68 The withdrawal rights thus further refi ne the principle of pacta 
sunt servanda.69

Shift from minimum harmonisation to maximum harmonisation
The discernible shift from minimum harmonisation to maximum harmonisation 
may also infl uence national contract law. Maximum harmonisation leads to rigi-
dity, because it forbids Member States to set higher (or lower) standards than those 
set by the directive. Any change of these standards will require the EU legislator to 
amend the directive.70 Maximum harmonisation also entails the danger of empha-
sising the goal of market integration over consumer protection.71 The advantage of 
maximum harmonisation is that it diminishes the problem of legal fragmentation, 
because the same standard of consumer protection applies throughout the European 
Union. Differences in consumer protection will therefore no longer form a barrier 

61 See Asser/Sieburgh 6-III 2018/208.
62 Asser/Sieburgh 6-III 2018/617.
63 Even though Dutch law is unfamiliar with a partial avoidance, a court may sometimes modify the 

legal consequences of an avoidable agreement so as to remove the prejudice, instead of declaring 
it void.  Since this modifi cation may include a price reduction, a result can be achieved that is 
reminiscent of a partial termination. See Asser/Sieburgh 6-III 2018/248. However, this power is 
only accepted with regard to mistake (Article 6:270 DCC) and abuse of circumstances (Article 3:54 
DCC). More severe causes for defect of consent – namely fraud and duress –  are excluded from 
this modality, because the victim of fraud or duress must always be able to avoid the contract. See  
Parl. Gesch. Boek 3, p. 240.

64 See for an overview of the different withdrawal rights, Asser/Hartkamp 3-I 2019/165, Hartkamp 
2014, p. 451.

65  Asser/Hartkamp 3-I 2019/164.
66 Asser/Hartkamp 3-I 2019/164, Möllers 2002, p. 790.
67 Cf.  Goddaer, Terryn & Vannerom 2012, p. 508.
68 Asser/Sieburgh 6-III 2018/45, 208.
69  Möllers 2002, p. 789-791.
70 Micklitz 2013, p. 278.
71 Cherednychenko 2013, p. 150-151.
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for cross-border trading. The downside is that the particular circumstances of a 
Member State are not taken into consideration. As a consequence, the level of con-
sumer protection may not effectively protect consumers. Even though the Product 
Liability Directive concerns tort law, Article 9 under (b) of this directive may serve as 
an example in this connection. On the basis of this provision, material damage other 
than the defective product itself will only be considered for compensation if the 
amount exceeds the threshold franchise of € 500. Since the directive concerns maxi-
mum harmonisation, it is not possible to lower this threshold. As a consequence, the 
directive may not be effective for consumers in new Member States, like Bulgaria, 
that may have  a lower standard of prosperity. If they suffer material damage as a 
result of a defective product, it is possible that the amount of damage does not pass 
the threshold of € 500.72 The chosen level of protection is therefore not effective.

Effect on interpretation of national contract law
The instrumental character of EU directives has also had an impact on the interpre-
tation of national contract law. Since the measures adopted to implement consumer 
directives are part of the law of the Member State, the national courts are solely 
competent to interpret them.73 However, they are obliged to interpret the measures 
in conformity with the directives.74 Courts have been known to sometimes apply EU 
law outside the scope of these implementation measures.75 This spillover effect is 
particularly to be expected when courts have to apply open standards of national 
private law, like good faith, reasonableness and fairness, and abuse of law.76 The legal 
relation of contractual parties can thus indirectly be infl uenced by policy reasons 
underlying EU private law directives.

The Court of Justice of the European Union77 has also exerted a strong infl uence on 
how national courts interpret these implementation measures by giving preliminary 
rulings.78 It is accepted that the CJEU sometimes adopts an activist position when 
giving preliminary rulings on consumer directives to protect the position of con-
sumers.79  An example thereof is the duty imposed on national courts to determine 
ex offi  cio whether a particular contractual term is unfair, provided that the courts 
have available the legal and factual elements necessary for this task. A court must 
not apply this unfair term, unless the consumer objects to the non-application.80 
The Unfair Contract Terms Directive aims to protect consumers. Since consumers 
are considered to have a weaker bargaining power in relation to a seller or supplier, 

72 Ibid, p. 152-153.
73 Cf. Graff-Müller 2011, p. 151.
74 See Chapter 2 paragraph 2.3.4.
75 See for examples, the cases mentioned by Cafaggi 2010 in note 71 on  page 305, Müller-Graff 2011, 

p. 151.
76 See  Asser/Hartkamp 3-I 2019/158,  Van Lock, Samoy & Pisulinski 2017, p. 388-389.
77 The Lisbon Treaty, which entered into force on 1 December 2009, has altered the nomenclature 

of the European Court of Justice or ECJ. According to Article 19 par. 1 TEU, the Court of Justice of the 
European Union shall include the Court of Justice, the General Court and the specialised courts. 
The term ‘Court’ or ‘CJEU’ will hereinafter be used, even if the decision was given by the ECJ.

78 Müller-Graff 2011, p. 151.
79 See a.o. Twigg-Flesner 2013, p. 46, Cherednychenko 2020, p. 30, Gerstenberg 2015, p. 602.
80 Case C-243/8 Pannon GSM Zrt. v Erzsébet Sustikné Győrfi  [2009] ECR I-04713, par. 32-33.
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they must be protected against agreeing to non-negotiated terms that are considered 
unfair. In order to ensure the effectiveness of this policy, the national courts are obli-
ged to examine on their own account whether a particular contractual term is unfair.81

Competition with national private law
The instrumental nature of EU consumer directives can also lead to competition with 
national contractual doctrines. Even though the consumer acquis has developed in 
a piecemeal manner, a number of loosely coherent systemic elements can be dis-
cerned from the body of directives. Without claiming that the list is exhaustive, Hes-
selink distinguishes at least three such systemic elements namely withdrawal rights, 
unfair terms control, and remedies for non-conformity.82 These systemic elements, 
according to Hesselink, have in common that they are more pragmatic and user-
friendly than the national law provision dealing with a similar matter.83 Since the EU 
legislator does not concern much with the traditional categories of legal thought, it 
can adopt novel  combinations by bringing together the tools of social regulation and 
the mechanisms of private law.84 These EU systemic elements will, in practical terms, 
make the traditional doctrinal categories of contract law less relevant.85

The territorial scope of the EU systemic elements is much wider compared to 
national contract law. This effect is amplifi ed by the large number of contracts; mil-
lions of consumers enter into a contract every day. These contracts are governed by 
the national laws that have implemented these EU elements. Market operators and 
their legal advisors will thus be more familiar with the EU law systemic elements, 
than with the rules of national contract law that regulate similar matters. These 
national rules will also be different in every Member State. As a consequence, the EU 
systemic elements will be regarded as the norm and the rules of national contract 
law regulating similar matters as the exception.

Another factor that contributes to this competition is that the EU legislator modi-
fi es existing directives to meet new challenges or developments. Since EU directives 
are instrumental, they need maintenance to ensure their effectiveness.  Given the 
fact that the EU legislator adopts a pragmatic, solution-oriented attitude – having 
little regard for dogmatic issues – the amendments may provide more effective solu-
tions to modern problems compared to national contract law. These EU systemic ele-
ments will, in practical terms, make the traditional doctrinal categories of contract 
law less relevant.86 Hartkamp has argued that it would be convenient for the sake of 
clarity, if the recurring elements in directives like information duties, withdrawal 
rights and unfair terms were formed into a general part of contract law.87

81 Cf. Asser/Hartkamp  3-I 2019/187, Keus 2019, par. 47.
82  Hesselink 2016, p. 686.
83 Ibid.
84 Collins 2011, p. 454-455.
85 Hesselink 2016,  p. 685.
86 Hesselink 2016,  p. 685.
87 Asser/Hartkamp 3-I 2019/161.
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1.2. European property law

It follows from the discussion above that the consumer acquis has infl uenced con-
tract law on different levels. This book focuses on the impact that secondary EU law 
has on the development of national property law, in particular Dutch property law. 
Nevertheless, the insights gained from the consumer acquis may later on be helpful 
to answer the central question how directives concerning matters of property law 
should be implemented in Dutch law.

1.2.1. What is property law

Before discussing the European infl uence on property law, it is prudent to establish 
what is meant here with property law. Property law is that area of patrimonial law 
(vermogensrecht) that deals with property rights. Article 3:6 DCC defi nes patrimo-
nial rights as ‘any rights of a patrimonial nature which, either separately or together 
with another right, are transferable; rights which are intended to produce a tangible 
benefi t to the holder; or rights which have been acquired in exchange for actual or 
expected benefi t’.88 Patrimonial rights are divisible into two major groups, i.e. per-
sonal rights and property rights. The fi rst can be defi ned as rights that are effective 
against one or more particular persons. Well-known examples of personal rights are 
contractual rights. If seller [A] concludes a contract of sale with [B], the buyer, two 
main personal rights will arise out of this contract. [A] will have a right against [B] to 
be paid the purchase price (Article 7:26 DCC). [B] on the other hand will be entitled 
to the delivery of the object as well as the transfer of ownership thereof (Article 
7:9 DCC). These rights are called personal rights because they are in principle only 
effective between the two contractual parties.

Property rights on the other hand describe the legal relation between a legal sub-
ject and a good, i.e. an  object or a patrimonial right (Article 3:1 DCC). The right of 
ownership for instance is the most inclusive right that a person can have over an 
object. One of the essential characteristics of property rights is that they are effective 
erga omnes. The owner can enforce his right against everyone who holds the object 
without a legal ground. Since Dutch law adheres to the principle of numerus clauses, 
the number of property rights is limited. Legal subjects are incapable of creating 
property rights other than those recognised by law.89 The body of rules, concepts 
and principles that govern matters of property law – like the transfer of rights, the 
creation of limited property rights and the content of these rights – is what is meant 
here with property law. This book thus deals with the infl uence that secondary EU 
law has on this body of rules, concepts and principles.

88 Article 3:6 DCC reads as follows: rechten die, hetzij afzonderlijk hetzij tezamen met een ander 
recht, overdraagbaar zijn, of er toe strekken de rechthebbende stoffelijk voordeel te verschaffen, 
ofwel verkregen zijn in ruil voor verstrekt of in het vooruitzicht gesteld stoffelijk voordeel, zijn 
vermogensrechten.

89 See Snijders & Rank-Berenschot 2017, par. 78, p. 60-61.
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1.2.2. Fragments of European property law

So far, the harmonisation of national private law has predominantly concerned the 
law of contract. Only a few directives and regulations deal with (or touch upon) 
matters of property law. 90 Examples include the Directive on the Return of Cultural 
Objects91, the Late Payments Directive which contains a provision on the retention 
of title clause92, the Directive on Credit Agreement for Consumers93, which regulates 
the assignment of rights arising from credit arrangements, the Regulation on cross-
border succession (hereinafter: EU Succession Regulation, or ESR)94 which contains 
a provision on the adaptation of rights in rem and, of course, the Financial Collateral 
Directive (hereinafter: Directive or Collateral Directive)95. Since the latter directive 
has a profound impact on national property law, this book will focus on that direc-
tive.

It may be somewhat surprising that the European legislator has only harmonised 
small fragments of property law. Most Member States adhere to the aforementioned 
principle of numerus clausus with respect to property rights.96 According to this prin-
ciple, the law determines both the number of different property rights that parties 
can establish and the content of these rights.97 Differences in national property law 
might be perceived as a hindrance to cross-border trade.98 Unlike with contract law, 
parties do not have the freedom to choose the law that will govern the property law 
aspects of their cross-border transaction.99 This matter is usually determined by the 
lex rei sitae-rule. On the basis of this rule, matters of property law are governed by 
the law of the state where the object is situated.100 If, for instance, a seller in Member 
State A sells and delivers goods under retention of title to a buyer in Member State 
B, the laws of Member State B shall determine what will happen to the retention of 
title once the goods have been moved to that Member State. Problems may arise if 
the law of Member State A allows for a more extensive retention of title than the law 
of Member State B. In that case, the seller runs the risk that he will not be able to 
fully exercise his retention of title. Additional measures like the creation of a right of 

90 See for an extensive list of directives that have an infl uence on property law, Ramaekers 2013, 
p. 139-157.

91 Directive 93/7/EEC on the return of unlawfully removed cultural objects [1993] OJ L 74/74. This 
directive has been replaced by Directive 2014/60/EU on the return of cultural objects unlawfully 
removed from the territory of a Member State and amending Regulation (EU) 1024/2012 [2014] 
OJ L 159/1.

92 Directive 2000/35/EC on combating late payments in commercial transactions [2000] OJ L 200/35. 
This directive has been amended by Directive 2011/7/EU of the European Parliament and of the 
Council of 16 February 2011 on combating late payment in commercial transactions [2011] OJ L 
48/1.

93 Directive 2008/48/EC on credit agreements for consumers [2008] OJ L 133/66.
94 Regulation 650/2012 on jurisdiction, applicable law, recognition and enforcement of decisions 

and acceptance and enforcement of authentic instruments in matters of succession and on the 
creation of a European Certifi cate of Succession [2012] OJ L 201/107.

95 Directive 2002/47/EC on fi nancial collateral arrangements [2002] OJ L 168/ 43.
96 Akkermans 2008, p. 482-487.
97 See Snijders & Rank-Berenschot 2017, par. 78, p. 60-61..
98 Cf.  Juutilainen 2012, p. 105.
99 Article 3 par. 1 Rome I. See Asser/Kramer & Verhagen 10-III 2015/719.
100 See Strikwerda & Schaafsma 2019, par. 221-222.
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pledge in advance may be necessary to mitigate this risk. However, the need to take 
additional measures inevitably means that the seller will have to make extra costs. 
These additional measures might therefore form an impediment to cross-border 
trade.

Not all areas of property law are perhaps equally eligible for harmonisation. 
However, in view of the functioning of the internal market, it may be necessary to 
harmonise national substantive rules of security rights.101 Diversity in the laws of 
security rights leads to uncertainty in cross-border situations, because the secured 
creditor is unsure what will happen to his security right after the object of his right 
crosses the border. In the Stockholm-programme 2010-2014, the Council has stated 
‘that the process of harmonising confl ict-of-law rules at Union level should (…) con-
tinue in areas where it is necessary, like separation and divorces. It could also include 
the area of company law, insurance contracts and security interests.’102 Harmonising 
confl ict of law rules, of course, differs from the harmonisation of substantive rules. 
Confl ict of law rules merely determine the applicable law in cases with an interna-
tional or cross-border aspect. So far, the European legislation has taken little action 
to harmonise confl ict of law rules in the area of security rights.103

1.2.3. Article 345 TFEU

The fact that the European legislator has taken little initiative to harmonise matters 
of substantive property law might be attributed to Article 345 of the TFEU104. Accor-
ding to this provision, the treaties shall in no way prejudice the rules in Member 
States governing the system of property ownership. The precise meaning of Article 
345 TFEU is unclear.105 Chapter 2 will discuss this provision in more detail.

However, it is important to note that Article 345 TFEU does have an impact on 
the political process of adopting secondary EU law. This provision is sometimes put 
forward as an impediment to harmonise aspects of property law. An example is the 
establishment of Article 4 of the Late Payment Directive.106 This provision requires 
Member States to recognise a simple retention of title clause. On the basis of this 

101 Cf. Veder 2010, p. 143-144. The idea to harmonise this area of law is certainly not new. As early 
as the 1960s, the EEC Commission gave a group of experts, chaired by Claudio Sergé, a number of 
tasks concerning the capital markets of the Member States. One of them was to establish and to 
specify what needs to be done in order to develop a European capital market. The Sergé-group 
proposed among many other things that the introduction of a  standard real-estate lien in all the 
Member States would contribute to the integration of the capital markets. According to the study 
group, this lien should be fl exible comparable to the German Grundpfandrechte. See Commission, 
‘The development of a European Capital Market. Report of a Group of experts appointed by the 
EEC Commission’ (Brussels November 1966), p. 151-153, 158.

102 European Council ‘The Stockholm programme_ an open and secure Europe serving and protecting 
citizens’ [2010] OJ C 115/1, 13.

103 The Commission published a proposal in 2018 for a Regulation on the law applicable to the third-
party effects of assignments of claims (COM) 2018, 96 fi nal. As the name suggests the proposal 
contains confl ict of law rules concerning the third-party effectiveness of an assignment.

104 The former Article 295 EC.
105 See for an extensive analysis of Article 345 TFEU, Akkermans & Ramaekers 2010, p. 292-314.
106 The Late Payment Directive has been recast. See Directive 2011/7/EU on combating late payment 

in commercial transactions [2011] OJ L 48/1. Article 4 is renumbered to Article 9, but the text of 
the provision has remained the same.
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contractual clause, the seller will retain title to the goods until they are fully paid. 
However, the European Parliament proposed to amend Article 4 during the co-deci-
sion procedure. These amendments entailed the recognition of a retention of title 
that was enforceable against third parties, even in bankruptcy. The amendments also 
allowed Member States to adopt provisions concerning goods which were incorpo-
rated in other movable or immovable property.107

These amendments were eventually rejected by the Council:

‘The Council could not accept Article 4 of the amended proposal of the Commission on the reten-
tion of title. Member States had strong doubts, that such a clause would really accelerate pay-
ments. They felt, that the retention of title was rather an instrument to protect the creditor against 
the risks of the debtor’s insolvency. They also feared that clauses on the retention of title, especi-
ally an extended clause on this issue would interfere with their national property and insolvency 
law, which the Directive should leave unaffected.’108

The Council thus rejected the amendments proposed by the European Parliament 
because they were considered to be disproportionate to the aim of combating late 
payments. However, the passage also suggests that the amendments were rejected 
because of their nature. Member States109 were apparently apprehensive of European 
interference in the area of property law. This apprehension was perhaps prompted 
by the idea that adopting (substantive) provisions on retention of title might confl ict 
with Article 295 EC (now Article 345 TFEU).110

A more recent example of this cautious attitude is the rejection by the European 
Parliament to force Member States to recognise a trust in cross-border successions. 
In 2005, the Commission adopted a Green Paper on Succession and Wills111 which 
opened a broad-based consultation process on intestate and testate succession with 
an international dimension. The idea was to eventually harmonise confl ict of law 
rules of succession. The European Parliament pointed out ‘that the rules of property 
ownership come under the competence of the Member States, pursuant to Article 
295 of the Treaty (now Article 345 TFEU), and therefore requests that the legislative 
act to be adopted should not apply to trusts’.112 Even though the precise meaning of 

107 See amendments 18, 19 and 21 [1998] OJ C 313/142, p. 146-147.
108 Council ‘Common Position (EC) No 36/1999’ [1999] OJ C 284/1, p. 7.
109 The Council consists of representatives of the Member States at a ministerial level (Article 16 par. 

2 TEU, the former Article 203 ECT).
110 Cf. Milo 2003, p. 385.
111 COM (2005) 65 fi nal.
112 See European Parliament, ‘Report with recommendations to the Commission on succession and 

wills’ A6-0359/2006 fi nal, p. 8. The legislative act to which the European Parliament refers has 
resulted in Regulation 650/2012/EU on International Succession [2012] OJ L 201/107.  The regu-
lation does not apply to the creation, administration and dissolution of trusts (Article 1 par. 2 
(j) Regulation). Although this regulation does not affect the limited number of property rights 
(numerus clauses) known in the national law of some Member States (recital 15 of the preamble), 
Article 31 of the regulation does provide for an adaptation of rights in rem: ‘where a person invo-
kes a right in rem to which he is entitled under the law applicable to the succession and the law 
of the Member State in which the right is invoked does not know the right in rem in question, that 
right shall, if necessary and to the extent possible, be adapted to the closest equivalent right in rem 
under the law of that State, taking into account the aims and the interests pursued by the specifi c 
right in rem and the effects attached to it.’
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Article 345 TFEU is wrapped in a shroud of mystery, the provision, de facto, seems to 
put a check on the EU legislator to harmonise areas of property law.

1.2.4. Future EU property law

Again, the core of European private law, at this moment, consists of contract law, in 
particular the consumer acquis. The latter has developed at a spectacular rate since 
the 1980’s. Whether European property law will ever undergo a similar development 
is uncertain. The number of directives and regulations that deal with substantive 
property law are still low. What’s more, the institutions of the EU do not appear to 
be keen on harmonising matters of property law. The uncertainty surrounding Arti-
cle 345 TFEU urges them to be careful about interfering in matters of property law. 
However, the creation of an effi  cient and well-functioning internal market seems to 
be impossible without harmonising certain areas of property law. The area of secu-
rity rights seems to be a suitable candidate for harmonisation.

If more harmonisation measures are to be expected in the fi eld of property law, 
the question arises what this interference will entail. A number of legal scholars 
have argued that following the proposed CESL, a European optional instrument for 
property law might be the way forward.113 The idea is to introduce in each Member 
State a uniform European regime of property law that will exist next to the national 
regime of property law. In cross-border transactions, parties may determine that 
this European regime shall apply to the proprietary aspects of their transaction. The 
advantage of such an optional instrument is clear. It allows parties to opt for a uni-
form European regime of property law, thus removing legal obstacles inherent to 
cross-border transactions.

Any statement about future developments in EU property law of course remains 
pure speculation. It is nevertheless unlikely that the EU legislator will adopt an 
optional instrument for property law matters any time soon – especially in view 
of the defunct proposal for a CESL. The idea that parties can choose the applicable 
regime of property law – in this case a European regime – constitutes a radical breach 
with the traditional lex rei sitae rule. Issues of property law with an international 
dimension are governed by the lex rei sitae, i.e. the law of the state where the object 
is located. If a foreign property right is invoked in a particular Member State that is 
unfamiliar with this right, the right will have to be adapted to the closest equivalent 
property right with which that Member State is familiar. The need to adapt foreign 
security rights is connected with the principle of numerus clausus and the mandatory 
nature of property law.114 Apart from this radical breach with the lex rei sitae, creating 
an optional instrument may pose other diffi  culties as well. Determining the content 
of the European regime of property law may be a long and diffi  cult process. Further-
more, the impact that this instrument will undoubtedly have on national property 
law may put Member States off. They will at least have to adopt new legislation to 
ensure that the European regime and the national regime are properly geared to one 
another.

113 See  Ramaekers 2013, p. 226-227, Van Erp & Akkermans 2011, p. 124.
114 Cf.  Van Erp & Akkermans 2011, p. 118.
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Since major developments like the introduction of an optional instrument are 
at this moment unlikely to occur, it is assumed for now that the Europeanisation of 
national property law will proceed in the same manner as before. The EU legislator 
will thus continue to adopt measures on the basis of Article 114 and Article 115 TFEU 
which in one way or another concern the functioning of the internal market. These 
measures may also contain one or more provisions that concern property law. In 
other words, the process of harmonisation will continue to be fragmented. Further-
more it is assumed that the harmonisation measures will take the form of directives 
rather than regulations.115 In view of the principles of proportionality and subsidia-
rity, directives are more suitable than regulations because a directive is only binding 
as to the result. Member States are free to choose the method of implementation.116

1.3. The problem of implementing directives and the effect on national 
property law

1.3.1. Different strategies of implementation

Presuming that the EU will continue to adopt directives harmonising matters of pro-
perty law, the question arises how the Dutch legislator must deal with the problem 
of implementation. These directives may to a greater or lesser extent proof to be 
incompatible with Dutch law. The Netherlands, or its representative in the Council, 
may of course try to infl uence the co-decision procedure to minimise the number of 
incompatibilities, but the end result will always be a (political) compromise. A direc-
tive may thus contain concepts, detailed provisions, and legal devices which con-
fl ict with the Dutch Civil Code. The Dutch legislator will nevertheless be obliged to 
properly transpose the directive in the Dutch legal system. Furthermore, the fact that 
European private law is autonomous may pose a threat to the coherence of Dutch 
private law. Provisions of European origin have a meaning that is independent of any 
national legal system. Since the policies underlying these European provisions may 
be different from the policies underlying national law, the Europeanisation of private 
law may lead to fragmentation.117 Dutch private law no longer has one principal legal 
source – the Dutch Civil Code – but a multitude of legal sources.

1.3.1.1. Implementation outside the Civil Code

Member States can take different approaches to implement private law directives 
into their legal system. One possibility is to transpose the directive in separate 

115 Cf. Müller-Graff 2011, p. 151.
116 This last assumption about the preference for directives rather than regulations has to an extent 

been rebutted by the adoption of Regulation 2012/650 on EU succession. As will be explained in 
more detail in Chapter 2, Regulation 2012/650 harmonises confl ict of law rules concerning succes-
sion. It also has an impact on national property law, albeit in an indirect manner. Recently, the 
Commission has proposed another Regulation that will harmonise the confl ict of law rules con-
cerning the third-party effectiveness of assignment and the ownership of securities. See Proposal 
for a Regulation on the law applicable to third-party effects of assignment of claims, COM (2018) 
96 fi nal.

117 Cf. Smits 2012, p. 13-17.
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legislation, outside the national civil code. Some Member States take this approach 
or have taken this approach in the past. They include Germany118, Portugal, Spain and 
of course the United Kingdom, that is unfamiliar with a national civil code.119

The advantages of this approach are clear. A national civil code is often an intricate 
system of concepts, rules and principles that is designed to provide a legal solution 
to every private law issue, either directly or through deduction. Since EU legislation 
in the fi eld of private law is fragmented and unsystematic, it may be impossible to 
incorporate the directive into the national civil code without affecting its coherency. 
Even if the directive is incorporated in the national civil code, the concepts used in a 
directive have – as was said above – an autonomous meaning, which is independent 
from any national system. A particular concept in the civil code may thus have to be 
interpreted differently depending on its provenance.120 Another advantage is that 
new developments in the jurisprudence of the CJEU and amendments to directives 
can be implemented relatively easily, because the provisions in the separate legis-
lation are not part of an intricate system of provisions.121

Since consumer law is to a large extent harmonised by EU law, it would be pos-
sible to create a separate consumer code. France has adopted this approach since 
1993, when it decided to incorporate the existing consumer statutes in the Code 
de la consommation.122 Most of the consumer directives have been implemented in 
this code.123 It is doubtful whether this approach is desirable. There is an ideologi-
cal objection to adopting a separate consumer law. A civil code should include all 
aspects of contract law, including consumer law. It is also doubtful whether adop-
ting a separate consumer code is necessary. A consumer code contains a collection 
of regulations that are specifi cally written for consumer contracts. However, in order 
for this code to work, it will have to rely on the general doctrines of contract law. 
The civil code must be used to give meaning to the consumer code, or the general 
provisions of contract law will have to be copied and inserted in the consumer code. 
Finally, the Europeanisation of private law is more extensive. Even though a large 
part of the harmonisation effort concerns consumer law, directives and regulations 
have also been adopted in other areas of private law, such as tort law, labour law and 
even property law. Those directives cannot be implemented within the consumer 
code.124

118 Germany changed its implementation strategy when the Reformed Law of Obligations Act (Schuld-
rechtsmoderniserungsgesetz) came into force in 2002. The German legislator now transposes most 
EU consumer directives within the German BGB. See Zimmerman 2005, p. 456 ff.,  Schulte-Nölke, 
Twigg-Flesner & Ebers 2009, p. 32-33.

119 Smits 2006, p. 102. See for an extensive overview of the different implementation techniques 
employed by the  Member States, Schulte-Nölke, Twigg-Flesner & Ebers 2009, p. 10-78.

120 Cf. Smits 2006, p. 96-98, Hesselink 2006, p. 295-298.
121 Smits 2006, p. 102. See also Roth 2002, p. 773.
122 Loi n° 93-949 du 26 juillet 1993 relative au code de la consommation, JO 1993, p. 10538.
123 Schulte-Nölke, Twigg-Flesner & Ebers 2009, p. 29.
124 See Zimmerman 2005, p. 486-489, Roth 2001, p. 485-486.
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1.3.1.2. Implementation within the civil code

However, the Dutch legislator has chosen a different approach. It has transposed 
most of the consumer acquis directives and the property law directives, mentioned 
earlier, in the Dutch Civil Code. Books 3, 6 and 7 of the Dutch Civil Code now contain 
provisions that have their origin in EU legislation. During the parliamentary treat-
ment of the bill implementing the Financial Collateral Directive, the minister res-
ponsible explained and defended this approach as follows:

‘If the law of directives wants to remain well organised, it will have to be incorporated in the 
national legislation with which it is connected. Private law directives should therefore be incorpo-
rated in the Dutch Civil Code as much as possible. The directive’s place in the Dutch Civil Code is 
dependent on its subject matter and its scope. (…) The present Dutch Civil Code has been drafted 
so that an approach like this is possible. The recodifi cation of the law of patrimony in 1992 has 
resulted in an open system that is suitable to deal with new and unforeseen developments, in 
particular developments on a European level.’125

According to the minister responsible, the advantage of this approach is that the 
legislator has to consider in full the consequences that implementation of this 
directive will have for the existing national law. This approach not only involves 
determining which parts of the law must yield to the directive. The legislator may 
also have to determine whether the law, or, parts of it, must be adjusted in order to 
ensure the coherence and consistency of the legal system. These adjustments may 
go further than the directive strictly requires.126 A directive may thus infl uence the 
development of national private law, even outside its strict fi eld of application.

The German experience is of particular interest in this context. Until 2002, Ger-
man law adopted separate statutes (Sondergesetze) to implement the consumer direc-
tives. However, the danger of this approach was that the German Civil Code (herein-
after: BGB) would become degenerate as the number of special statutes grew.127 This 
was one of the reasons that the German legislator decided to recodify the consumer 
laws by incorporating them in the BGB. Adopting this strategy means that measures 
will have to be adopted to ensure coherence and consistency within the code. The 
German legislator, at least in those days, had the tendency to implement directives 
beyond what was required by EU law to develop and ensure a level of generalisa-
tion.128 However, this strategy has not always been regarded as successful. A famous 
example is the implementation of the Consumer Sales Directive which was used as 
a template for sales contracts in general.129 This is also true for the remedies granted 

125 Handelingen Eerste Kamer 1 March 2005, EK 17-759, p. 759-760. ‘Wil het richtlijnrecht overzichtelijk 
blijven, dan moet het worden ingepast in de nationale wetgeving waar het verband mee houdt. 
Privaatrechtelijke richtlijnen dienen zoveel mogelijk in het Burgerlijk Wetboek te worden verwerkt. 
Daarbij is de plaatsing afhankelijk van het onderwerp en de reikwijdte van de richtlijn. (…) Het 
huidige Burgerlijk Wetboek is zo opgesteld dat een dergelijke aanpak mogelijk is. De hercodifi catie 
van het vermogensrecht in 1992 heeft geleid tot een open stelsel dat geschikt is om niet voorziene, 
nieuwe ontwikkelingen op te vangen, in het bijzonder de ontwikkelingen op Europees niveau.’

126 Ibid, p. 760.
127 Roth 2002, p. 774.
128  Zimmermann 2005, p. 463,  Möllers 2002, p. 781, Roth 2002, p. 775.
129 Zoll 2016, p. 74-79, Schulte-Nölke, Twigg-Flesner & Ebers 2009, p. 33, Zimmermann 2005, p. 463, 

Roth 2002, p. 775.
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to consumers in case of non-conformity of the delivered goods. Roth has used this 
as an example of how excessive implementation may lead to adverse consequences. 
On the basis of Article 3 par. 2 of the Directive130, the consumer is entitled to choose 
between repair and replacement. This remedy is suitable in case of a consumer-to-
business contract, but less desirable in case of consumer-to-consumer contracts, or 
business-to-business contracts.131

If the legislator adopts the strategy of implementing EU directives within the 
national civil code, it will have to make sure that the code maintains a level of cohe-
rence and consistency. For this reason, it may sometimes be necessary to imple-
ment a directive beyond its scope. The example given above demonstrates that the 
choice to further implement a directive must be made prudently. Since the directive 
is instrumental – aimed at consumer protection – the provisions contained therein 
may not be suitable on a more general level.132 In the end, the question is whether 
further implementation leads to better law.

1.3.1.3. A separate Book for European Private law

There is still a different approach of implementing private law directives. In the 
Dutch legal literature, Smits has argued that the Dutch legislator should incorporate 
private law directives in a separate book of the Dutch Civil Code.133 This approach has 
the advantage that the civil code remains the primary source of private law, with-
out affecting the tradition and style of the civil code. A separate book of European 
private law would make it clear that the provisions therein are of European origin. 
This book is envisaged to have its own system, which will make it easier to adapt to 
new developments caused by case law or new legislation. However, this approach is 
only conceivable if the number of private law directives is large enough.  Creating a 
separate book of EU private law would for now only be sensible in the area of con-
sumer contract law. The number of property law directives is simply too low to jus-
tify incorporation in a separate book.

1.3.2. Formulating the research question

It is the legislator’s choice to implement directives on matters of property law in the 
Dutch Civil Code. This choice however entails diffi  culties. As will be discussed later 
on, the Dutch Civil Code constitutes a unity: the rules within this code show a high 
degree of internal coherence.134 This coherence exists both in the law of contract and 
in property law. Even though the Dutch Civil Code is allegedly, an open system that 
is capable of dealing with new and unforeseeable developments – like the Euro-
peanisation of private law – the introduction of European elements may still prove 
diffi  cult for a number of reasons.

130 The Consumer Sales Directive of 1999 has been repealed by Directive 2019/771. Article 13 par. 2  of 
Directive 2019/771 corresponds to Article 3 par. 2 of the Consumer Sales Directive.

131 Roth 2002, p. 775.
132 Cf. Zoll 2016, p. 70.
133 Smits 2006, 103-104.
134 Cf. Van Gerven & Lierman 2010, p. 190-191.
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1.3.2.1. The diffi  culties of incorporating directives on matters of property in 
the Dutch Civil Code

When the Civil Code was adopted in 1992, the rules formed an internal, coherent 
system. The rules were geared to one another. If the legislator wants to incorporate a 
European element within the Civil Code, a conversion will have to be made in order 
to keep the structure intact. This conversion may consist of transforming the Euro-
pean element so that it fi ts within the system. Another strategy is that the existing 
system of rules will have to be altered to ensure the coherence of the system. Some-
times a mix of both strategies might be the best solution. In certain cases, however, it 
might be useful to incorporate the European element outside the system of the Civil 
Code. The diffi  culty is of course to determine which strategy has to be followed in 
a particular case. Some legal scholars even doubt whether it is possible to properly 
implement European elements in national private law. Teubner for instance calls the 
implemented pieces of European law legal irritants.  He states that

‘“Legal irritants” cannot be domesticated; they are not transformed from something alien into 
something familiar, not adopted to a new cultural context, rather they will unleash an evolutionary 
dynamic in which the external rule’s meaning will be reconstructed and the internal context will 
undergo fundamental change.’135

The incorporation of European directives in the Dutch Civil Code may even be more 
problematic if these directives concern matters of property law. Property law is, 
as was said earlier, a rigid area of law.136 Since Dutch property law adheres to the 
principle of numerus clausus, the number of property rights is limited. The law deter-
mines the catalogue of property rights and their content. Legal subjects have little 
or no power to give shape to the content of their property rights. The provisions 
of property law are thus of a mandatory nature.137 Furthermore, the principle of 
numerus clausus entails that the legislator will have weighed all interests involved 
in a property right. A pledge, for instance, gives the secured creditor the right to 
take preferential recourse against one or more goods of the debtor or a third party. 
In order to determine the precise content of this right, the legislator had to strike a 
balance between the interests involved in establishing a pledge, namely the interest 
of the pledgor, the pledgee, the pledgor’s other creditors and more abstract interests 
(like the prevention of usury). Directives that deal with matters of property law, 
however, are the result of a different assessment of interests. It is possible that the 
European legislator believes that more party autonomy is benefi cial when taking 
security. Interweaving this European thread in the rigid fabric of property law may 
proof diffi  cult.

135 Teubner 1998, p. 12.
136 Even though property law may be qualifi ed as rigid and closed, the reality is of course far more 

subtle. Property law has not stood still since the adoption of the Dutch Civil Code in 1992. New 
legislation, and especially the case law of the Dutch Supreme Court (Hoge Raad) have toned down 
the rigid nature of property law.

137 Loth 2009, p. 15.
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1.3.2.2. The loss of autonomy

Apart from the diffi  culties described above, the loss of autonomy adds an extra 
dimension to this problem. Private law can no longer be regarded as autonomous.138 
The Europeanisation (and internationalisation) of private law means that there is no 
longer one source of law. Certain parts of private law are purely national law, while 
other parts are also governed by EU law. This pluralism threatens the coherence of 
the Dutch Civil Code. Even if a directive has been successfully incorporated within 
the civil code, the converted provisions cannot renounce their European origins. 
They are still governed by European law.

Concepts used in directives are given an autonomous meaning and a uniform 
interpretation throughout the EU.139 If the CJEU gives an interpretation of a particular 
concept in a directive, it will reverberate on the converted provisions. Although the 
concept may have been embedded in national law, the converted concept will have 
a different meaning than its national law counterpart, unless of course of the latter 
inclines to the CJEU’s interpretation.

An example is the concept of immovable property used in Article 135 par. 1 under 
(l) of the Directive on the common system of value added tax.140 The CJEU has in 
a number of cases given a particular interpretation of immovable property. In the 
Maierhofer case, the Court determined that

‘Such buildings made of structures fi xed to or in the ground must be regarded as immovable pro-
perty. In that connection, it is signifi cant that the structures cannot be easily dismantled or easily 
moved but (…) there is no need for them to be inseverably fi xed to or in the ground.’141

This description of immovable property differs from the defi nition of immovable 
property in Article 3:3 DCC, as interpreted by the Dutch Supreme Court.142 Since the 
term ‘immovable property’ is interpreted differently, an object may be a movable 
according to European law and an immovable object according to Dutch law.143

1.3.2.3. The research question

A directive is an instruction to the Member States. It is binding upon the Member 
States as to the result to be achieved, but leaves to the national authorities the choice 
of form (Article 288 par. 3 TFEU).  As was said earlier, the Dutch legislator has chosen 
to incorporate directives dealing with matters of private law in the Dutch Civil Code 
as much as possible. This choice, however, is not merely inspired by the interest of 
proper organisation, i.e. putting like with like. Implementing directives in the Dutch 
Civil Code suggests that the subject matter belongs in this code. Codifi cation of civil 
law is an assignment to the legislator that is enshrined in the Constitution. Article 
107 of the Constitution of the Kingdom of the Netherlands reads that:

138 Van Gerven & Lierman 2010, p. 21-22.
139 See a.o. Case C-287/98 Listner [2000] ECR I-6949, par. 43.
140 Council Directive 2006/112/EU on the common value added tax [2006] OJ L 347/1.
141 Case C-315/00 Maierhofer [2000] ECR I-579, par. 33.
142 HR 31 October 1997,  ECLI:NL:HR:1997:ZC2478, NJ 1998, 97 (Portacabin).
143 Cf. Bartels 2013, p. 123-124.
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‘The law shall regulate civil law, criminal law and civil procedural law and criminal procedural law 
in general legal codes without prejudice to the power to regulate certain matters in separate Acts 
of Parliament.’144

Lokin & Zwalve defi ne codifi cation as written law to which a lawful government has 
assigned exclusive authority; this exclusivity causes written law to be exhaustive.145 
According to this idea of codifi cation, no other source of law is accepted than the 
law accepted by the government. Since Dutch law has chosen to codify civil law in a 
general legal code, this code should ideally be exhaustive. Matters of civil law should 
therefore be regulated in the Dutch Civil Code, rather than by separate acts of law. 
This principle should also be applied with respect to the implementation of direc-
tives. If directives deal with matters of private law, they should be implemented in 
the Dutch Civil Code as much as possible. An important condition, however, is that 
this method of implementation occurs without disturbing the unity and system of 
the Dutch Civil Code. The idea of codifying private law to a great extent derives its 
meaning from the specifi c value to systematise the law.146

This book tries to answer the question how the legislator should implement 
directives in the Dutch Civil Code that deal with matters of property law. If the Dutch 
legislator is confronted with such a directive, it will have to carefully examine how 
this directive relates to Dutch property law. Since Dutch property law is a closed 
system, it is very likely that the directive will confl ict with property law on certain 
points. If the legislator wants to implement the directive in the Dutch Civil Code, it 
will have to adopt one or more of the strategies mentioned earlier.

1.3.3. The normative framework

In order to determine which strategy or strategies is appropriate, a normative 
framework will be necessary. The basic assumption is that the idea of implemen-
ting directives in the Dutch Civil Code will only be sensible, if this method of imple-
mentation does not disturb the code’s integrity. After all, the Dutch Civil Code is 
perceived as a unity. This paragraph will formulate the elements of the normative 
framework on the basis of this idea of law as a unity. The elements should be regar-
ded as guidelines, rather than hard criteria.

1.3.3.1. The unity of law

A layman may regard the law merely as a set of rules. Lawyers, however, often take a 
different perspective. The eminent legal scholar, Paul Scholten, did not perceive the 
law as a collection of pieces of legislation, but saw the law as a unity. He wrote that:

‘We cannot stop at the idea that legislation is the expression of specifi c persons. Every new piece 
of legislation becomes part of the complex of legislation. The complex is not the work of specifi c 

144 Article 107 par. 1 of the Constitution literally reads: ‘De wet regelt het burgerlijk recht, het straf-
recht en het burgerlijk en strafprocesrecht in algemene wetboeken, behoudens de bevoegdheid 
tot regeling van bepaalde onderwerpen in afzonderlijke wetten.’

145 Lokin & Zwalve 2001, p. 2-3. See also Asser-Scholten (Algemeen Deel) 1974, p. 169.
146 See Scholten 1938, p. 14.
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persons; we cannot talk of their intention when talking about the complex of legislation. It can be 
regarded as a unity without contradiction. This follows from the nature of the law, i.e. the law as 
a command and as a means of arrangement. A contradicting order counteracts itself; an arrange-
ment that contradicts itself leads to disarray. At all times, man has recognised that new legislation 
which contradicts an older law, makes the older law expire. This has its basis in the unity of the 
law; the “lex posterior derogat priori” is not a rule of positive law, but a logical condition of any 
positive law.’147

The idea of law as a unity is thus not a fact, but an (normative) assumption.148 If law 
is regarded as a unity, the legal rules will have to be treated as coherent. Legal rules 
should therefore not be interpreted on their own, but in connection with other legal 
rules. A term used in a legal rule often obtains its true meaning by looking at how the 
same term is used in other provisions. The aim is thus to construe the provisions in 
such a way that they become coherent.149

1.3.3.2. The law as a system

System versus arrangement
The acceptance of law as a unity in turn raises the question how this unity can be 
known. It is the task of the legal doctrine to reveal this unity by systematising the 
legal provisions. Systematising legal rules differs from the activity of arranging legal 
provisions. The latter consists of nothing more than ordering legal rules according 
to a certain principle. The provisions of Title 6.5 of the Dutch Civil Code for instance 
can be regarded as an arrangement, because they all deal with the subject of bilateral 
contract.

Systematisation on the other hand not only consists of arranging legal provi-
sions, but also entails a treatment of the legal provisions. If someone endeavours to 
systematise the provisions of Title 6.5, he will have to critically refl ect upon those 
provisions. He will have to interpret the relevant legal provisions and try to demon-
strate (logical) connections between them.150 Out of these connections he could distil 
more abstract concepts, like the concept of contract.151 This concept can in turn be 
brought in connection with other concepts, legal principles and abstract notions. A 
contract for instance is a species of the more inclusive concept known as legal act. 

147 Asser-Scholten (Algemeen deel) 1974, p. 45. ‘Bij de wet als wilsuiting van bepaalde personen 
kunnen wij niet blijven staan. Iedere nieuwe wet wordt in het geheel der wetgeving opgenomen. 
Het geheel is niet het werk van bepaalde personen; van een bedoeling van deze kan ten aanzien 
van het geheel niet worden gesproken. Het kan als eenheid worden begrepen, waarin geen tegen-
spraak is. Dit vloeit voort uit de aard van het recht als bevel en ordening. Een tegenstrijdig bevel 
heft zich zelf op, een ordening, die zich zelf tegenspreekt, is wanorde. Te allen tijde heeft men 
erkend, dat een nieuwe wet, met een oude in tegenspraak, die oude doet vervallen. Dit heeft in 
de eenheid zijn grondslag, het ‘lex posterior derogat priori’ is niet een bepaling van positief recht, 
maar een logische voorwaarde voor elk positief recht.’

148 Van Gerven and Lierman doubt whether a civil code – which is based on the theme of regula-
ting relations between civilians – can actually be regarded as a unity. The regulated matters are 
so diverse that it is hard to shape them into a coherent and well-organised regulation. See Van 
Gerven & Lierman 2010, p. 190.

149 Asser-Scholten (Algemeen deel) 1974, p. 45-46.
150 Cf.  Suijling 1948, p. 47-48.
151 See Brouwer 2008, p. 209.
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The latter is defi ned as an intention aimed at achieving a particular legal effect and 
that is manifested by a declaration (Article 3:33 DCC). On a more abstract level, the 
term ‘legal act’ can be brought in connection with ideas like autonomy and free will.

Even though describing a system of law is an academic activity, it is not a purpose 
in itself. Since a system152 is a complex whole, it can provide an answer to every ques-
tion within the system. A systematisation of law can thus be used as a tool for solving 
legal problems. It must be stressed, however, that the system as such is not com-
pulsory. Only the legal provisions are binding. Even though these provisions obtain 
meaning within the system, their meaning is not carved in stone. The systemic inter-
pretation of law does not exclude other methods of interpretation.153 Since society 
interacts with law, it is possible that a provision has to be reinterpreted due to 
changes in society. This reinterpretation may lead to frictions within the system. If 
these frictions intensify, the system will eventually have to be recalibrated to make 
it coherent again.

A theoretically-loaded activity
One must keep in mind that the labour of systematisation is never completely neu-
tral: it is theoretically loaded.154 Even though legal provisions appear to be neutral, 
they are in fact the result of weighing different interests, principles, policy argu-
ments, ideas of fairness and other values. A legal scholar who undertakes to sys-
tematise a particular area of law will have to determine which of these interests, 
principles, policy arguments and ideas of fairness he believes are relevant, because 
this will infl uence the outcome of his endeavour.

In modern contract law, different theories are possible to explain the binding force 
of contracts.155 A contract is a multilateral legal act which is formed by an offer and its 
acceptance (Article 6:213 par. 1 j° 6:217 par. 1 DCC). Article 3:33 DCC defi nes the legal 
act as an intention aimed at a specifi c legal effect and that is manifested by a declara-
tion. This defi nition gives two leads for the binding force of contracts. One could argue 
that a party’s will or intention binds him to a contract (intention theory). This theory 
emphasises the psychological will of the parties. According to the idea of liberalism, 
an individual has the right to determine his future position, inter alia, by concluding 
contracts. However, the principle of autonomy says that an individual can only be 
bound by his freely-determined will. If that individual’s declaration does not coincide 
with his (internal) intention, the legal effect will not take place. However, one could 

152 Even though there is some debate about the exact meaning of the term system, a number of 
common characteristics can be identifi ed in the classic defi nition by Dewey. See Sampford 1989, 
p. 13-14. In the Dictionary of Philosophy and Psychology, Dewey described a system as : (…) a whole 
from the standpoint of the methodic connection and arrangement of its constituent members. 
(…) A system arises whenever a particular plan, a working hypothesis, or scientifi c method has 
been so consistently, extensively, and deductively applied to the interpretation and arrangement 
of a body of facts as to give them internal intellectual coherence and unity, and obvious exter-
nal detachment or distinction from other facts. (….) Dewy 1920, p. 659. Cf. Eisler & Roretz 1930, 
p.204-205.

153 Asser-Scholten (Algemeen deel) 1974, p. 48.
154 Brouwer 2008, p. 210-212.
155 See a.o. Hijma, Van Dam, Van Schendel, Valk 2019, par. 31-32,  Smith 2004, p. 46-48, Kötz  & Flessner

1997, p. 7-10.



The problem of implementing directives and the effect on national property law 1.3.3.3

25

also adopt a more objective theory. This theory takes the person’s declaration of his 
intention as the binding force (promise theory). A person is bound by his declaration 
even if this declaration does not coincide with that person’s intention. However, there 
is yet another method to explain the binding force of contracts, i.e. reasonable expec-
tations. The fact that someone has declared something – like an offer – may have rai-
sed expectations with someone else. He or she may have believed that the offer was 
genuine and that by accepting it, a contract had been created. The question whether 
this expectation was justifi ed depends on the circumstances of the case. However, if 
the person believed and could have believed that a contract had been concluded, the 
law should give effect to that expectation. Dutch law does this by forbidding the other 
person to invoke the absence of intention in a declaration  (Article 3:35 DCC).

The different theories of the binding force of contract will in turn infl uence the 
other aspects of contract law as well, like the correct method of interpretation. If 
one adheres to the intention theory, a contract will predominantly have to be inter-
preted on the basis of the parties’ intentions. An adaptation of the promise theory 
will lead to an objective interpretation of the agreement. The wording of a contract 
will be decisive. Adherence to the theory of justifi ed expectations will emphasise 
the parties’ mutual expectations. In this theory, a purely grammatical interpretation 
of the wording is not decisive to establish the meaning of a contract. The relevant 
criterion is the Haviltex criterion. It comes down to what parties have declared and 
what meaning parties could reasonably have attached to these declarations.156

1.3.3.3. Elements of a good system

The fact that different systematisations are possible in one area of law – depending 
on the underlying supposition(s) – does not mean that it is impossible to judge a 
system on its merits. It is possible to derive standards from the idea of law as a unity.

Unity as coherency: exclusion of contradictions
First of all, the idea of law as a unity entails that a system of law should be free 
from contradictions. The ideal that a system should be free from contradictions is a 
requirement of logic. As Scholten has said, contradictions undermine the authority 
of the law and lead to disarray. If a legal provision (seemingly) contradicts another 
provision, the contradiction will have to be eliminated. There are several techniques 
to achieve this result. One could interpret one or both provisions in such a way that 
they no longer contradict each other. Another option is to resort to maxims, like 
lex priori derogat lex posteriori or lex specialis derogat lex generalis.157 The legislator 
could also adopt an exceptional provision to neutralise the contradiction. One of 
the contradicting provisions will as a result be placed outside the system. However, 
this technique cannot be used too often, because it undermines the authority of the 
prevailing provision. If the number of exceptions increases, it will be harder to con-
tribute meaning to the prevailing provision. At a certain point, it will de facto become 
the minor provision.

156 See HR 13 March 1981, ECLI:NL:HR:1981:AG4158 , NJ 1981, 635 (Haviltex).
157 Bloembergen 1992 (1977), p. 322-323.
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Unity as consistency: universal concepts
A good systematisation of the law involves the development of consistent termi-
nology. The concepts that are developed in a system must ideally have the same 
meaning throughout the system. Whether this is true for the Dutch legal order in 
its entirety is highly doubtful. A legal order consists of different fi elds of law that 
are often considered more or less autonomous. The term ‘good’, for instance, has a 
different meaning in criminal law than in private law. Good in the sense of Article 3:1 
DCC refers to patrimonial rights or objects. The latter in turn is defi ned as corporeal 
objects that are susceptible for human control. Electricity is generally considered not 
to fall within this defi nition.158 However, in criminal law, the term ‘good’ as used in 
Article 310 of the Criminal Code does include electricity.159 Criminal law and private 
thus have a different concept of good.

In the different fi elds of law, one might assume a higher degree of consistency. 
The Dutch Civil Code, for instance, is presented as a unity. One might expect that 
the concepts therein are used in a consistent manner. It is of course possible that 
a concept used in a particular provision has a slightly different meaning160, but this 
deviation must be justifi ed.

Unity as completeness: the power of explanation
Since law is perceived as a unity, the system of law should ideally be complete. It 
should provide an answer to every legal question. However, a system is the result 
of an intellectual activity at a given time. The system has arranged the rules, con-
cepts and legal principles in accordance with a certain theory. Reality on the other 
hand is unsettled: society is always confronted with new developments which will 
reverberate upon the law. An example may clarify this point. When the Dutch Civil 
Code was introduced in 1992, the transfer for security purposes was replaced by the 
undisclosed pledge. On the basis Article 3:239 par. 1 DCC, the creation of an undis-
closed pledge requires an authentic deed or a registered private deed. Since claims 
had become important collateral, banks and factoring companies were in need of 
a fl exible mechanism for creating a security right over a large number of receiva-
bles. The question was whether the pledged claims had to be specifi ed in the deed 
of pledge, or whether it was suffi  cient that the document referred to a bordereau, 
a list of claims. The legal literature doubted whether it was suffi  cient to register a 
document that did not specify the encumbered claims. Since the requirement of 
registration was inspired by the interest of preventing fraud – in particular fraud 
by antedating – it had to be clear whether a particular claim had been encumbered 
with a pledge and, if so, at what moment. A scheme in which the deed of pledge 
merely referred to a list of claims, would thus be insuffi  cient to constitute a pledge.161 
When the Supreme Court gave its decision in the seminal case of Rivierland v Gispen 

158 Pitlo/Reehuis & Heisterkamp 2019, par. 5, p. 3.
159 HR 23 May 1921, NJ 1921, 564 (Elektriciteit).
160 Bloembergen 1992 (1977), p. 337-338, Brouwer 2008, p. 218-220.
161 See Vriesendorp 1992, p. 150-151,  Heyman 1992, p. 840-841. Kortmann on the other hand 

believed that such a scheme would answer to the requirements of Article 3:239 par. 1 DCC. See
Kortmann 1991, p. 178.
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q.q.162, the legal doctrine was confronted with a new element. According to the Dutch 
Supreme Court, it is suffi  cient that the deed contains so much information that it can 
be determined – even afterwards if necessary – which claims have been pledged. 
This lenient interpretation of Article 3:84 par. 2 in connection with Article 3:239 
par. 1 DCC meant that the system had to be recalibrated. The interest of effi  ciency, 
the interest of preventing fraud and the principle of specifi city had to be reassessed 
to explain this new element. One might of course still adhere to the old system that 
emphasises the principle of specifi city. However, since this system cannot explain 
the aforementioned decision nor the subsequent development, which has culmina-
ted in the recognition of the so-called collective deed of pledge163, it is to a certain 
extent inferior to a system that does explain these elements.

One must keep in mind that the unity of law is an ideal. A perfect system can never 
be achieved, because law is always interacting with the real world. Furthermore, any 
systematisation of law will inevitably lead to some form of rigidity.164 It hampers the 
adoption of new solutions in the existing arrangement of legal principles, provisions 
and concepts. However, a system is not an objective in itself. It is a tool to help per-
ceive, understand and apply the law. It is possible that one of the criteria – like con-
sistency – will have to be made subordinate to other interests, like justice, fairness or 
the perceived common good.165 The characteristics of a good system that have been 
described above should therefore be regarded as guidelines rather than hard criteria.

1.3.4. Considering the problem on the basis of the Collateral Directive

Again, the aim of this book is to determine how directives on matters of property law 
should be implemented in the Dutch Civil Code. The legislator can adopt one or more 
strategies of implementation. The question is which strategy the legislator will have 
to adopt in a particular situation, if it wants to preserve the system of property law 
as much as possible. Any answer to this question should ideally be based on a large 
number of case studies. The problem, however, is that only a few directives actually 
deal with matters of property law. So far, the Collateral Directive (hereinafter also: 
the Directive) is the only directive that has a real impact on Dutch property law.

Even though the EU Succession Regulation has an impact on national property 
law, it in principle falls outside the scope of this research.166 The ESR is cast in the 
form of a regulation. Since a regulation is binding in its entirety and is directly appli-
cable (Article 288 par. 2 TFEU), no implementation is necessary. Furthermore, the 
ESR harmonises confl ict of law rules, rather than material rules regarding succes-
sion. The problems that this regulation may impose on national property law will 
thus be of a different nature.

162 HR 14 October 1994, ECLI:NL:HR:1994:ZC1488, NJ 1995, 447 (Rivierland v Gispen q.q.).
163 HR 3 February 2012, ECLI: HR: 2012:BT6947, NJ 2012, 261 (Dix q.q. v ING).
164 Cf. Brouwer 2008, p. 205.
165 Cf Nieuwenhuis 2005, p. 35-36.
166 It is nevertheless inevitable to pay some attention to the ESR. Chapter 2 will discuss in broad 

outlines the impact that this regulation has on the idea of numerus clausus.
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1.3.4.1. The Collateral Directive in a nutshell

The aim of the Directive is to establish a Community regime for fi nancial collateral 
arrangements that enables parties to provide fi nancial collateral with a minimum 
of formalities.167 Players in the fi nancial markets often use these types of arrange-
ments – typically in the form of a master agreement – to secure fi nancial obligations. 
Harmonisation in this fi eld was considered necessary168, because (again) legal diffe-
rences between Member States deterred players in the fi nancial markets from ente-
ring into cross-border transactions. A Community regime would contribute ‘to the 
integration and cost-effi  ciency of the fi nancial market as well as to the stability of 
the fi nancial system in the Community, thereby supporting the freedom to provide 
services and the movement of capital in the single market in fi nancial services.’169

The Directive obliges Member States to adopt two different types of fi nancial 
collateral arrangements. One leads to the transfer of fi nancial collateral, while the 
second leads to the establishment of a security right over the collateral. With res-
pect to the security fi nancial collateral arrangement, the Directive also regulates the 
powers that the collateral taker has with respect to the provided collateral, and the 
method of enforcement. These issues belong to the realm of property law, or at least 
the Dutch legislator has treated them as such.

1.3.4.2. The approach

Although it is far from ideal, the aforementioned question will be considered solely 
on the basis of the Collateral Directive. The Dutch legislator has implemented the 
Directive by introducing a special regime for fi nancial collateral arrangements in 
Title 2 of Book 7. This choice is understandable because Book 7 of the Dutch Civil 
Code regulates all sorts of specifi c contracts (bijzondere overeenkomsten). During 
the legislative procedure, the minister responsible made it clear that the regime for 
fi nancial collateral arrangement in Title 7.2 would be based on the general regime of 
patrimonial law (vermogensrecht). The provisions of Book 3 are thus fully applicable 
to the regime of Title 7.2, unless it is determined otherwise.170

The experience of implementing the Collateral Directive might help understand 
how the Dutch legislator should implement property law directives in the future. 
The problem will be approached, roughly, as follows. First of all, it will be established 
how the Directive relates to Dutch property law. The legislator has argued that the 
Dutch Civil Code is fl exible enough to assimilate private law directives, including 
directives dealing with matters of property law. It has even gone so far as to state 
that the Collateral Directive is to a large extent compatible with Dutch law.171 The 

167 A more extensive treatment of the Directive will be given in Chapter 3.
168 In particular, the International Swaps and Derivatives Association (ISDA) expressed concern about 

the legal difference between Member States and called for reform. See ISDA, ‘Collateral Arrange-
ments in the European Financial Markets. The Need for National Law Reform’ (March 2000), p. 6-7.

169 Recital 3 of the preamble to Directive 2002/47/EC.
170 Kamerstukken I, 2003-2004, 28 874, C, p. 3 (memory of reply), Handelingen Eerste Kamer, EK 

17-760.
171 Kamerstukken I, 2004-2005, 28 874, E, p. 21-22 (further memory of reply).
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Directive nevertheless contains elements that confl ict with Dutch property law.172 
The fi rst step is to establish on what points the Directive is incoherent with existing 
Dutch property law.

After the incoherencies have been identifi ed, the next step will be to determine 
what measures, if any, the legislator has taken to resolve them. The central question 
at this stage is whether the Directive has been correctly implemented in the Dutch 
Civil Code.

The third step entails an assessment of the implementation measures, viewed 
from the idea of law as a unity. As was said earlier, there are different strategies to 
ensure coherence of the system. One possibility is to place the European element 
outside the system by adopting an exception provision. There is thus no or little 
interaction between European law and Dutch property law. Another possibility is 
conversion. The European element can be adjusted to fi t within the system, or the 
system could adjust to European law. In order to determine which strategy is appro-
priate, it will be necessary to look behind the relevant legal provisions. A provision is 
always the result of an assessment of interests. These include legal principles, policy 
arguments and ideas of fairness. The EU Treaty grants the institutions legislative 
competence in discrete areas. Since these areas concern supranational interests – 
like the functioning of the internal market – the assessment of interests underlying 
the European provisions of private law will be different from that of national law. If 
the difference is too great or if the assessment has no real merit for Dutch property 
law, it will probably be best to implement the European elements outside the sys-
tem. However, sometimes the assessment of interests made on the European level 
may proof useful for Dutch property law. The implementation of a Directive may also 
be a convenient moment to hold national legal provisions up to the light. Some of 
the provisions might be altered to ensure better law. Others may have outlived their 
purpose and should thus be removed from the Dutch Civil Code.

1.4. The organisation of this book

This book is composed of three parts. Each part will discuss how a particular aspect 
of the Collateral Directive relates to Dutch law using the approach described above. 
Since there are different strategies to implement a directive, discussing how the 
three aspects of the Collateral Directive have been implemented might help to deter-
mine when a particular strategy should be employed.

The title transfer fi nancial collateral arrangement and Article 3:84 par. 3 DCC
The fi rst part deals with the title transfer fi nancial collateral arrangement (herein-
after: title transfer fca) and its relation to Article 3:84 par. 3 DCC, also known as the 
prohibition of fi duciary transfers (fi duciaverbod). On the basis of this arrangement, 
fi nancial collateral is transferred for the purpose of securing or otherwise covering 
fi nancial obligations. Since Article 3:84 par. 3 DCC invalidates the transfer of goods 

172 Some legal scholars have argued that the Directive contains provisions that are so deviant from 
the Dutch Civil Code (and its legal culture and legal tradition) that the directive should have been 
transposed in separate legislation. See Wibier 2006, p. 393-399, Westrik 2004, p. 771-776.
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for security purposes, the question arises whether the title transfer fca strains this 
provision. The legislator denied that such was the case. In order to remove all doubt, 
however, the legislator adopted Article 7:55 DCC. This provision which is allegedly 
superfl uous reads that a title transfer collateral arrangement is not a title to transfer 
for security purposes in the sense of Article 3:84 par. 3 DCC. The question is whether 
this measure is suffi  cient to remove this apparent incompatibility. Another approach 
– namely the removal of Article 3:84 par. 3 DCC – would perhaps have been a better 
option.

The provision of cash on the basis of security fi nancial collateral arrangement
The second part of this book concerns the provision of collateral on the basis of a 
security fi nancial collateral arrangement (security fca). Article 7:51 DCC defi nes 
the security fca as an arrangement on the basis of which a pledge is provided over 
fi nancial collateral. Since the Directive is implemented on the basis of the existing 
system of property law, the term ‘pledge’ in Article 7:51 DCC coincides with the term 
‘pledge’ used in Book 3 of the Dutch Civil Code. Even though the consistency in ter-
minology benefi ts the idea of law as a unity, it is doubtful whether this strategy of 
implementation was prudent in this case.

The right of use and the principle of numerus clausus
Part three of this book regards the implementation of the right of use in light of the 
principle of numerus clausus. Article 5 of the Directive prescribes that parties to a 
security fca should be able to agree that the collateral taker can exercise a right of 
use with respect to the provided collateral. A right of use is incompatible with the 
traditional concept of a pledge, because the sole purpose of a pledge is to provide 
the creditor with security for the payment of a claim. Since the legislator has chosen 
to incorporate the directive in the Dutch Civil Code, the question arises whether the 
right of use, notwithstanding the incompatibility, should be incorporated in a way 
that is best in keeping with the system of property law. Some legal scholars, notably 
Struycken, believe that the principle of numerus clausus binds the legislator to res-
pect the system of property law. The meaning of the numerus clausus is obscure. 
It essentially states that the law recognises a limited number of property rights – 
rights that have third-party effect. Struycken, however, argues that the principle of 
numerus clausus also entails an assignment to the legislator to respect the system of 
property law. When the legislator adopts new legislation in the fi eld of property law, 
it must ensure that this legislation is in keeping with the system of property law as 
much as possible. 173 This obligation is not a legal obligation, but a premise for proper 
legislation.174 It is doubtful, however, whether this notion of the numerus clausus is 
tenable with respect to implementing directives in the fi eld of property law.

The method of legal comparison
Finally, a remark must be made about the method of legal comparison. Although this 
book focuses on Dutch law, some attention will also be given to the implementation 

173 Struycken 2007, p. 806-808.
174 Ibid, p. 808-809.
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of the Directive in other Member States. The experience of other Member States will 
also be of interest to Dutch law. Since the European legal tradition is split into two 
separate branches, namely the civil law tradition and the common law tradition, the 
following legal systems will be considered in this research, French law, German law 
and English law. The fi rst two represent the continental legal tradition, while English 
law is part of the common law.

Including English law in a legal comparison concerning EU law has of course 
become somewhat problematic as a result of the Brexit. On 23 June 2016, a majority 
of the British voters in a referendum decided that the United Kingdom (UK) should 
leave the EU. The UK government kept its promise to honour this outcome. It has 
subsequently initiated the process of withdrawing from the EU (Article 50 of the 
TEU).175 This has ultimately resulted in the UK leaving the European Union on 31 
January 2020. A transitional period was in force until the end of 2020. Even though 
the UK has left the EU, it is still useful to include English law in this research. The 
Directive has been implemented in the UK long before the initiation of the Brexit. In 
addition, the High Court as well as the Judicial Committee of the Privy Council has 
dealt with the Directive on several occasions.

The Draft Common Frame of Reference will also be included in this research. At 
the end of 2008, an international research network, chaired by Christian von Bar, 
published the Draft Common Frame of Reference, or DCFR. This academic document 
contains principles, defi nitions and model rules of European private law. Although 
the DCFR predominantly contains principles, defi nitions and model rules of the law 
of obligations and contract law, it also deals with matters of property law, like the 
acquisition of ownership of goods, security rights over movable assets and trusts.

175 See for an overview of the process leading up to the Brexit,  Craig 2016, p. 447-468.
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CHAPTER 2

The Framework of European 
infl uence on property law

Introduction

As was said above, the European Union has infl uenced and continues to infl uence 
the development of national private law. This book tries to answer the question how 
Dutch law should deal with the Europeanisation of private law, in particular property 
law. In order to answer this question, it is necessary to have a better understanding 
of the framework of European infl uence on property law. Even though this book 
focuses on the impact that secondary EU law has on Dutch property law, paragraph 
2 will start with an exposé of primary EU law.

The previous chapter has already mentioned the numerus clausus principle. It 
states that the number of property rights is closed and that the law determines the 
content of those rights. Parties have little or no autonomy in this matter. A number 
of legal scholars1 have argued that European law forces Member States to adopt a 
more fl exible approach with respect to the numerus clausus. The central proposition 
of their argument is that apart from EU regulations and directives, primary EU law 
in particular may have an impact on national property law. This impact becomes 
apparent in situations of confl it mobile. Such a situation arises if an object is moved 
from one jurisdiction to another. On the basis of the general principle of lex rei sitae, 
issues regarding property law will be governed by the laws of the receiving state. 
This change of situs may be problematic. If a particular property right is not recogni-
sed by the receiving state and cannot be transformed into an equivalent right either, 
the property right will be lost.

Precisely this potential loss of property rights is said to restrict the free move-
ment of goods as protected by Article 34 TFEU. If the receiving Member State cannot 
justify this restriction, it may be forced to recognise a property right that has been 
validly created under the laws of another Member State, even if this right is not 
included in the catalogue of property rights established by the receiving Member 
State. Given that the presented argument deals with the impact of primary European 
law on national property law, it strictly speaking falls outside the scope of this book. 

1 See a.o.,  Akkermans & Ramaekers 2013, Rutgers 1999, p. 167-206,  Kieninger 1996(a), p. 122 ff, 
Kieninger 1996(b), Von Wilmowsky 1996, p. 108 ff., Basedow 1995, p. 41-48.
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However, the far-reaching implications warrants a discussion thereof. This chapter 
will argue that the principle of free movement of goods has little or no impact on 
national property law.

European interference in national property law is likely to occur through secon-
dary law, particularly through directives. Paragraph 3 will therefore discuss, in broad 
outlines, a number of issues relating to directives, like the competence to adopt 
directives in the fi eld of property law, the requirement of proper implementation 
and the difference between minimum and maximum harmonisation.

2.2. The effect of primary EU Law on national property law

2.2.1. The internal market: free movement of goods

From the beginning, the cornerstone of the European project has been the esta-
blishment of an internal market.2 Article 26 (2) TFEU defi nes the internal market as 
‘an area without internal frontiers in which the free movement of goods, persons, 
services and capital is ensured in accordance with the provisions of the treaties.’ 
Sometimes a distinction is made between negative integration and positive integra-
tion. Market integration is fi rst of all achieved by removing certain trade barriers, 
known as negative integration. In order to achieve complete integration, measures 
will have to be adopted on an EU level that replaces national legislation. This is called 
positive integration.3

The free movement of goods, which is one of the characteristics of the internal 
market, involves the creation of a so-called custom union (Article 28 TFEU). A custom 
union covers all trade in goods and is different from a free trade area. States that 
agree to a free trade area merely agree to liberalise trade between them by removing 
internal barriers, while a custom union also entails the establishment of uniform 
rules regarding goods from third states. In other words, a custom union has both an 
internal element and an external element.4 To  establish a custom union, the TFEU 
prohibits Member States to adopt or maintain the following measures: (i) duties on 
import and export and charges having equivalent effect (Article 30 TFEU); (ii) quanti-
tative restrictions and measures having equivalent effect (hereinafter: MEE) (Articles 
34 to 36 TFEU) and (iii) internal discriminatory taxation (Article 110 TFEU).

2.2.2. Relation between EU law and national law

Since these and other prohibitions in the TFEU are directed at the Member States, the 
question arises what the relationship is between EU law and the laws of the Member 
States, i.e national law.  The CJEU, or ECJ as it was known then, has dealt with this 

2 See for a brief account of the development of the internal market Craig & De Búrca 2020, p. 640 ff, 
Chalmers, Davies & Monti 2019, p. 667 ff.

3 See  Craig 2020, p. 20, Craig & De Búrca 2020, p. 642-643, Amtenbrink & Vedder 2017, par. VI-9, 
p. 278-279.

4  Oliver & Martínez Navarro 2020, p. 367.
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issue in the ground-breaking cases of Costa v Enel5 and Van Gend en Loos6. In brief, the 
Court determined that the EEC Treaty (now: TFEU) has created a legal order sui gene-
ris under which the Member States have voluntarily limited their sovereign rights 
and have transferred a proportion of their powers to the Community. According to 
the CJEU, the law stemming from the Treaty is therefore binding both to the Member 
States and their subjects. The Court has, furthermore, held that the treaty provisions 
take precedence over confl icting national law. The fact that a Member State adheres 
to a dualistic system, rather than a monistic system with respect to the effectiveness 
of international treaties is irrelevant. EU law, according to the CJEU, is an integral 
part of the national legal order and has supremacy over confl icting provisions of 
national law.7

2.2.2.1.  The lex rei sitae and the free movement of goods

Even though various scholars have argued that Article 34 TFEU (or its precursor in 
the EC Treaty) may have an impact on national property law, the discussion will 
focus on the argument presented by Akkermans and Ramaekers in the European Law 
Journal.8 Since their argument dates from 2013, it includes the more recent case law 
of the CJEU concerning Article 34 TFEU. They in fact rely heavily on the CJEU’s land-
mark decision in Commission v Italy9 (Trailers) to make their point. In Trailers, the 
court applied a market access test to determine whether the measure to prohibit 
the pulling of trailers by motorcycles constituted a measure that restricts the free 
movement of goods.

2.2.2.2. Article 34 of TFEU: quantitative restrictions and measures having 
equivalent effect

One of the objectives of the European Union is to establish an internal market, i.e. 
an ‘area without internal frontiers in which the free movement of goods, persons, 
services and capital is ensured in accordance with the provisions of the Treaties’ 
(Article 26 par. 2 TFEU). In order to remove the internal frontiers, all quantitative 
restrictions (QRs) on import and all measures having equivalent effect (MEEs) shall 
be prohibited (Article 34 TFEU).10 Akkermans and Ramaekers believe that rules of 
property law cannot be qualifi ed as QRs.11 Instead, they argue that these rules con-
stitute MEEs because they either qualify as certain selling arrangements that cannot 
be justifi ed under Keck, or as measures that hinder market access.12 Whether a parti-

5 Case 6/64 Flaminio Costa v Enel [1964] ECR 585.
6  Case 26/62 NV Algemene Transporten Expeditie Onderneming van Gend en Loos v Nederlandse Admi-

nistratie der Belastingen [1963] ECR 1.
7 Craig & De Búrca 2020, p. 222 ff, Asser/Hartkamp 3-I 2019/8-11.
8  Akkermans & Ramaekers 2013, p. 237-266. See also Akkermans 2008, p. 525-537, Ramaekers 

2013, p. 6-7.
9  Case C-110/05 Commission v Italy [2009] ECR I-00519.
10 Article 35 of the TFEU contains a corresponding prohibition with respect to restrictions on 

exports.
11 Akkermans & Ramaekers 2013, p. 246.
12 Akkermans & Ramaekers 2013, p. 247-248.
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cular measure constitutes an MEE is not always easy to determine, because the case 
law on this matter is abundant and not always easy to fathom.13 The following will 
therefore give a brief overview of the principal cases concerning the defi nition of 
MEEs in Article 34 TFEU.

Dassonville and Cassis de Dijon
The classical defi nition of an MEE was formulated in the seminal case of Dassonville14. 
A Belgian law required that imported goods containing a designation of origin should 
be accompanied with a certifi cate from the government of the exporting country 
that this designation is offi  cially and defi nitely adopted on pain of penal sanctions. 
Dassonville imported Scotch whisky into Belgium from France. Since a certifi cate 
of origin was not required for Scotch whisky under French law, Dassonville did not 
possess the relevant documentation required under the aforementioned Belgian 
law. When Dassonville was subsequently prosecuted, he argued by way of defence 
that the Belgian law constituted an MEE. The CJEU defi ned the concept of MEE as 
‘all trading rules enacted by Member States which are capable of hindering, directly 
or indirectly, actually or potentially, intra community trade (…).’15 This formula has 
been used in subsequent cases, albeit in slightly different wording.16

Since Dassonville concerned a law that discriminated against imported goods 
on its face, the question arose whether so-called indistinctly applicable measures 
could also fall under the scope of Article 34 TFEU. An indistinctly applicable measure 
does not discriminate against goods on the basis of origin, but may nevertheless 
inhibit trade. The classic example of such a measure is a product requirement which 
imposes standards on the inherent quality of products, such as form, size, weight, 
composition etcetera.17 In the case of Cassis de Dijon18, the CJEU confi rmed that an 
indistinctly applicable measure could qualify as an MEE.

Cassis de Dijon revolved around a German law that required brandy liqueurs to 
have a minimum alcohol percentage in order to be marketed in Germany as brandy. 
According to the CJEU, this law qualifi ed as an MEE, because it de facto discriminated 
against imported goods – in this case brandy liqueur from France which contained a 
lower alcohol percentage. Even though the requirement applied to all alcohol bever-
ages of this type (brandy liqueurs) that were sold in Germany, manufactures from 
other Member States who wanted to export their product to Germany were at a 
disadvantage because they had to adjust the composition of their product to meet 
the higher standard. The Court noted that in absence of common rules, Member Sta-
tes were free to regulate all matters relating to the production and marketing of alco-
hol. Obstacles to the free movement of goods resulting from disparities between the 

13 See a.o. Oliver & Martínez Navarro 2020, p. 373-374, Craig & De Búrca 2020, p. 709 ff., Barnard 
2019, p. 70-71,   Schütze 2018, p. 837-840.

14  Case 8/74 Procureur du Roi v Dassonville [1974] ECR 837.
15 Dassonville, par. 5.
16 In subsequent decisions, the word ‘trading’ is often dropped, which suggests that rules other than 

trading rules can also constitute MEEs. See Oliver & Martínez Navarro 2020, p. 373.
17 See Craig & De Búrca 2020, p. 708-709, Oliver & Martínez Navarro 2020, p. 376, Barnard 2019, 

p. 90-91.
18  Case 120/78 Rewe-Zentrale AG v Bundesmonopolverwaltung für Branntwein [1979] ECR 649.
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national laws must be accepted in so far as the provisions were necessary in order to 
satisfy ‘mandatory requirements relating in particular to the effectiveness of fi scal 
supervision, the protection of public health, the fairness of commercial transactions 
and the defence of the consumer’. However, since the German authorities failed to 
justify the product requirement on one of those grounds, there was no reason that 
alcohol beverages – provided that they had been lawfully produced and marketed in 
one of the Member States – should not be introduced into any of the other Member 
States. This principle is also known as the principle of mutual recognition.

Keck and Mithouard
The downside of the principles laid down in Dassonville and Cassis de Dijon was that 
they gave Article 34 TFEU a very broad fi eld of application. Any rule or measure that 
in one way or another hindered the free movement of goods would in principle be 
caught by Article 34 TFEU.19 By the end of the 1980s, a discussion arose in the aca-
demic literature about the proper boundaries of Article 34 TFEU.20 The CJEU tried to 
clarify this issue in Keck and Mithouard (hereinafter: Keck)21 by making a distinction 
between rules containing product requirements and rules prohibiting certain selling 
arrangements. Rules containing product requirements in principle fall within the 
scope of Article 34 TFEU, even if they are indistinctly applicable. The reason is that 
they impose a double burden. Goods that have been lawfully produced and marke-
ted in Member State [A] will have to meet the additional requirements imposed by 
Member State [B] before it can be sold on [B]’s territory. These product requirements 
impede the free movement of goods and are thus forbidden, unless they can be jus-
tifi ed by a public-interest objective.

However, according to the CJEU, provisions with regard to selling arrangements 
are of a different nature. They are not considered to hinder trade between Member 
States within the meaning of Dassonville, provided that they are applied in a non-dis-
criminatory way and provided that they affect in the same manner – in law and in 
fact – the marketing of domestic goods and imported goods.22 If these conditions are 
met, the provisions concerning selling arrangements will contain an equal burden on 

19 The Torfaen case, which concerned the prohibition of Sunday trading, is a good example of how 
the CJEU has overstretched the scope of Article 34 TFEU. The Court held that the rules prohibiting 
retailers to open their businesses on Sundays did not discriminate against imported goods. In 
principle, the marketing of products imported from other Member States was therefore not made 
more diffi  cult than the marketing of domestic products. The Court nevertheless held that Article 
34 TFEU was engaged. Sunday trading laws were thus prohibited unless the Member State could 
demonstrate some objective justifi cation and that the restrictive effects on trade that may result 
from these rules did not exceed the effects intrinsic to rules of that kind ( Case 145/88 Torfaen BC 
v B&Q plc [1989] ECR 3851). In its decision in Stoke-on-Trent, the Court eventually ruled that these 
Sunday trading laws are allowed under EU law (  Case C-169/91 Council of the City of Stoke-on-Trent 
v B&Q plc [1992] ECR I-6635). See also Weatherill 2017, p. 65-68.

20 See for a general discussion about the academic opinion on the concept of ‘equivalent effect’ after 
Cassis de Dijon, Oliver 2010, par. 6.54-6.59, p. 111-113.

21  Cases C-267 and  C-268/91 Criminal Proceedings against Keck and Mithouard, [1993] ECR I-6097. 
These cases concerned criminal charges against Keck and Mithouard for selling goods below their 
actual purchase price (‘resale at a loss’). According to a law of 1963, it was forbidden to resale at a 
loss in France.

22 Keck and Mithouard, par. 16.
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traders from different Member States. As a result, they will not be caught by Article 
34 TFEU.

Italian Trailers case
Although the CJEU had partially succeeded in clarifying its case law on Article 34 
TFEU, the decision in Keck met with strong criticism as well. One of the concerns was 
that the Keck formula entailed a non-discrimination test, namely whether the selling 
arrangement imposes an equal burden in law and fact? However, according to the 
critics, the relevant test should be whether the measure hindered market access.23 
Another point of criticism was that the Keck formula merely focused on rules con-
cerning selling arrangements. The question arose whether the exception made for 
selling arrangements in Keck also applied to other measures, like rules of product 
use.

The aforementioned case of Commission v Italy dealt with a measure on product 
use.24 The CJEU had to determine whether an Italian law prohibiting motorcycles 
and similar vehicles from towing trailers, constituted an MEE. After having sketched 
in very broad strokes its previous case law – from Dassonville to Keck – the CJEU 
stated that three types of national rules were caught by Article 34 TFEU. First of all, 
measures the object or effect of which is to treat products coming from other Mem-
ber States less favourably – the so-called discriminatory measures – are regarded as 
MEEs. The same is true for rules containing product requirements. Finally, the CJEU 
determined that ‘any other measure which hinders access of products originating in 
other Member States to the market of a Member State’ will also fall under the con-
cept of MEE.25

It is doubtful whether market access adds something new to the principle for-
mulated in Dasssonville.26 A measure that hinders the access of goods to the market 
of a Member State will also – directly or indirectly, actually or potentially – form 
an obstacle to interstate trade. The danger of the market access approach is that it 
may again lead to a very broad application of Article 34 TFEU. This approach is not 
based on a quantitative analysis of the adopted measure, nor does a causal link have 
to be demonstrated that the measure actually hinders access to the Member State’s 
market.27 The CJEU seems to rely on a common sense approach.28 Since the CJEU 

23 See Advocate General Jacobson in his Opinion in Case C-412/93, Leclerc-Spilec [1994] ECR I -182, 
par.  41-45. See also Barnard 2001, p. 52.

24 See also  Case C-142/05 Åklagare v Mickelsson & Roos, [2009] I-04273.
25 Trailers, par. 37.
26 Cf.  Gormley 2015, p. 928.
27 See Lianos 2015, p. 239-240.
28 In paragraph 57 and following of its decision in Trailers, the Court held that ‘Consumers, knowing 

that they are not permitted to use their motorcycle with a trailer specially designed for it, have 
practically no interest in buying such a trailer.’ The measure was thus held to ‘prevent[s] a demand 
from existing in the market at issue for such trailers and therefore hinders their importation’. As a 
result, this measure hindered ‘access to the Italian market for trailers which are specially designed 
for motorcycles and are lawfully produced and marketed in Member States other than the Italian 
Republic […].’
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has always refused to accept a de minimis threshold29, any measure that hinders 
market access will be caught by Article 34 TFEU. The real diffi  culty is what effect the 
market access approach will have on the exception formulated in Keck with regard 
to selling arrangements. In recent case law, the court seems to diminish the meaning 
of Keck.30

2.2.3. The argument made by Akkermans and Ramaekers

After having sketched in very broad outlines the relevant case law on Article 34 TFEU, 
it is time to look at the fi rst leg of the argument made by Akkermans and Ramaekers 
that property law can fall within the ambit of Article 34 TFEU. Their main argument 
is that the refusal to recognise a (foreign) property right over an object in a confl it 
mobile situation constitutes an MEE. It is important to note that this refusal does not 
concern the goods themselves, but rather the property right that has been created 
with respect to those goods.

An example31 may clarify this point. Imagine a German supplier (hereinafter: 
the German supplier) who sells semi-fi nished products on the basis of an extended 
retention of title clause, containing a so-called Verarbeitungsgklausel. This type of 
clause ensures that the seller shall become the owner of the goods that the buyer 
manufactures from the delivered semi-fi nished products. A Verarbeitungsgklausel has 
full effect under German law.32 However, if the German supplier sells and exports his 
products to a buyer in another Member State that does not recognise the Verarbei-
tungsgklausel – like the Netherlands – a problem of confl it mobile will arise. Once the 
products cross the border, the law of the receiving Member State will according to 
the lex rei sitae principle determine the property law aspects of the retention of title 
clause. Dutch law does not recognise the Verarbeitungsgklausel, because the rules 
with regard to production are mandatory law. The buyer who has used the delivered 
semi-fi nished products to produce new goods will, as a rule, become the owner the-
reof (Article 5:16 par. 2 DCC).33 The German supplier will thus lose his proprietary 
position, once the semi-fi nished products are being used to produce new goods.

29 See a.o.  Joined Cases 177 and 178/82 Van de Haar [1984] ECR 1797, par. 13,  Case C-67/97, Bluhme 
[1998] ECR I-8033, par. 19-20. See also, Gormley 2015, p. 931. Barnard, however, believes that the 
CJEU in Trailers, par. 56 appeared to suggest the need for some form of treshold requirement. See 
Barnard 2019, p. 76 (in note 54).

30 See  C-428/12 Commission v Spain, ECLI:EU:C:2014:218, par. 29-30. See also Lianos 2015, p. 238-
239, Spaventa 2009, p. 921-924, 928-929.

31 Akkermans and Ramaekers use the example of a fl oating charge that has been validly established 
under English law. Goods that are subject to this charge are brought to the Netherlands. When an 
event of default occurs, the fl oating charge becomes a fi xed charge. The charge holder maintains 
his preference, but will lose adjoining rights and powers, like the power to appoint an administra-
tor See Akkermans & Ramaekers 2013, p. 242.

32 See Wolf & Wellenhofer 2020, § 9 Rn 10. The starting point is that the manufacturer will become 
the owner of produced goods, even if the original materials belonged to someone else (§ 950 
BGB). Under German law, the matter of allocating ownership is mandatorily regulated by law. 
However, parties may agree who in their legal relation will be regarded as the manufacturer of 
the produced goods. If they have included a so-called Verarbeitungsklausel in their agreement, the 
buyer will not produce the goods for his own account, but for that of the supplier.

33 See Verheul & Verstijlen 2016, p. 116-117, Pitlo/ Reehuis & Heisterkamp 2019, par. 521-523, p. 454-
456, Snijders & Rank & Berenschot 2017, par. 289, p. 245-246, Fikkers 1998(a), p. 465.
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So, even though the law of the receiving Member State does not in any way 
prevent the import of the semi-fi nished products, the non-recognition of the Ver-
arbeitungsgklausel may lead to a loss of property rights. This in turn will refl ect on 
the willingness of German sellers and suppliers to trade with parties who reside in 
Member States that do not recognise such an extended retention of title clause. In 
other words, the non-recognition of property rights due to the interplay between 
the lex rei sitae and national property law may have an impact on interstate trade. 
The question now arises whether this measure, i.e. the non-recognition of property 
rights, constitutes an MEE.

Akkermans and Ramaekers trot two different paths to argue that this measure 
constitutes a breach of Article 34 TFEU. They initially qualify rules of property law 
as rules containing certain selling arrangements, because ‘the law of property con-
cerns the way in which a good is ‘marketed’, it concerns the way in which an object 
is brought on the market of another Member State’.34 As was explained above, pro-
visions restricting or prohibiting selling arrangements are not caught by Article 34 
TFEU, provided that they apply to all relevant traders operating within the national 
territory and that they affect in the same manner, in law and in fact, the marketing of 
domestic products and of those from other Member States. Akkermans & Ramaekers 
argue that the effect of applying the lex rei sitae results in factual discrimination. 
They state that:

‘[T]he lex rei sitae rule combined with the application of national property law in the receiving 
Member State leads to a different application in law and in fact. Although rules of private inter-
national law apply to all cases, lex rei sitae in particular, the effect of the application of lex rei sitae 
is the application of domestic law of the receiving Member State. A property right validly created 
on an object under the law of another Member State is therefore transformed into a receiving-state 
equivalent or is lost when the receiving property law does not recognise a certain property right or 
close equivalent to it. The effect of the application of property law therefore leads to a treatment 
that is different in fact than it is in law (…).’35

Since the exception of Keck does not apply, the measure will constitute an MEE that 
is forbidden by Article 34 TFEU.

However, Akkermans & Ramaekers are not entirely convinced that rules of pro-
perty law should be qualifi ed as provisions regarding selling arrangements. They 
believe that this qualifi cation is somewhat artifi cial and was born out of necessity, 
because it was the only alternative to provisions containing product requirements.36 
According to them, the correct qualifi cation is that the measure falls under the resi-
dual category formulated in Trailers, namely  all other measures that hinder market 
access. They argue that

‘[w]hether there is an outright refusal (prevention) or merely a hindrance to market access depends 
on how the foreign property right is received in the host Member State. If there is no equivalent 
in the national numerus clausus to the foreign property right, then the foreign property right will 
not be accepted and is therefore prevented from accessing the market of the host Member State. 

34 Akkermans & Ramaekers 2013, p. 247.
35 Ibid.
36 Ibid.
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If, however, there is a national equivalent then the foreign property right may be recognised and 
transposed into the national equivalent. That means that there is access to the market for the 
foreign property right, but because the transposition may have caused a change in the content 
of the property it may still be less attractive for the foreign trader to enter the market of the host 
Member State. We would therefore argue, that even if the lex rei sitae in combination with national 
property law is considered to be non-discriminatory, there is nevertheless a prevention or hin-
drance to market access.’37

All paths – according to Akkermans and Ramaekers – lead to the inevitable con-
clusion that the refusal to recognise foreign property rights qualifi es as an MEE. This 
measure will thus be forbidden under Article 34 TFEU, unless a justifi cation ground 
can be raised that is also proportional. However, as will be discussed later on, Akker-
mans and Ramaekers do not believe that the measure can be justifi ed under EU law.

2.2.4. The refutation of the argument

2.2.4.1. Preliminary remarks

The argument that the non-recognition of property rights constitutes a breach of 
Article 34 TFEU is, with respect, not entirely convincing. Before going into the diffe-
rent aspects of their argument, it is necessary to make a few preliminary remarks. 
First, the internal market is a shared competence between the EU and the Member 
States (Article 4 par. 2 under (a) TFEU). Since the EU legislator has not yet interfered 
much with matters of property law, these matters are still regulated by national law. 
It is to be expected that there will be disparities between Member States regarding 
property law. However, mere differences in law between Member States are as such 
not suffi  cient to argue that there is an obstacle in trade under EU law.38

Second, Article 345 TFEU determines that ‘the treaties shall in no way prejudice 
the rules in Member States governing the system of property ownership’. The wor-
ding of this provision39 suggests that rules governing the system of property owner-
ship – which includes property law – is a matter belonging to the Member States. In a 
number of cases concerning intellectual property rights, the CJEU made a distinction 

37 Akkermans & Ramaekers 2013, p. 247-248.
38 See Case C-565/08, Commission v Italy, [2011] ECR  I-02101. This case concerned an alleged breach 

of Article  43 and Article 49 of the EC (now Articles 49 and 56 of the TFEU), i.e. the freedom of 
establishment and the freedom to provide services respectively.  In paragraph 49 of its judgment, 
the CJEU held that ‘rules of a Member State do not constitute a restriction within the meaning of 
the EC Treaty solely by virtue of the fact that other Member States apply less strict, or more com-
mercially favourable, rules to providers of similar services established in their territory.’

39 The meaning of Article 345 TFEU is not entirely clear. In a different article, Akkermans and Ramae-
kers have argued that in view of the preparatory documentation to Article 222 EEC Treaty (the 
predecessor to Article 345 TFEU) this provision is limited to public or private ownership of under-
takings.  The draft of an earlier version of Article 222 EEC treaty talked of ‘le regime de propriété des 
entreprises’. Even though the words ‘des entreprises’ had been struck out in the ultimate version 
that would lead to Article 222 EEC Treaty, they believe that this provision (and thus Article 345 
TFEU) should be interpreted in this limited sense. See Akkermans & Ramaekers 2010, p. 304-305. 
This interpretation is hardly convincing. If the drafters of the EEC Treaty intended Article 222 to 
have this limited meaning, they would not have dropped the words ‘des entreprises’. By doing so, 
the drafters have instead suggested that Article 222 EEC Treaty (Article 345 TFEU) included the 
Member States’ regime of public and private ownership, but also other types of ownership.
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between the existence of intellectual property rights, i.e. the conditions under which 
an intellectual property right is created in the Member State, and the exercise of 
this right. The fi rst is considered to fall within the scope of Article 345 TFEU and is 
thus a matter for national law, while the second – the exercise of these rights – is a 
matter of EU law. Even though Article 345 TFEU grants Member States the freedom 
to regulate ownership, and thus property law, it does not contain a license to dis-
regard EU law entirely. According to standard case law of the CJEU, the provision of 
Article 345 TFEU does not mean that rules governing the system of property owner-
ship current in the Member States are not subject to the fundamental rules of the 
TFEU, including the prohibition of discrimination, the free movement of capital and 
the free movement of goods.40

Free movement of goods is, inter alia, achieved through Article 34 TFEU, which 
prohibits measures containing quantitative restrictions on imports and measures 
with equivalent effect. The proper scope of Article 34 TFEU depends on the market 
model that one adheres to.

Advocate General Maduro has formulated in his opinion in Alfa Vita what Article 
34 TFEU is not, namely a general right to economic or commercial freedom:

‘Community nationals cannot draw from [Article 34 TFEU] an absolute right to economic or com-
mercial freedom. Indeed, the Treaty provisions regulating to the free movement of goods aim to 
guarantee the opening-up of national markets, offering producers and consumers the possibility 
of fully enjoying the benefi ts of a Community internal market, and to encourage a general deregu-
lation of national economies.’41

An important disadvantage of the market access approach is that it might seriously 
affect the regulatory powers of the Member States. National legislation adopted by 
democraticly elected bodies will have to be struck down, if they hinder interstate 
trade. This problem is all the more urgent, because many laws could to a greater or 
lesser extent have an impact on interstate trade.42

Finally, the discussion will focus on the aforementioned example that a German 
supplier exports goods to the Netherlands on the basis of an extended retention of 
title clause, containing a Verarbeitungsklausel. Matters of property law are according 
to Dutch international private law governed by the lex rei sitae (Article 10:127 DCC). 
When a movable object is brought to the Netherlands, a situation of confl it mobile 
will arise. The starting point is that any foreign property right remains vested in 
the object (Article 10:130 DCC). Only when the rights manifests itself will it have to 
be assimilated into Dutch law.43 The Dutch Supreme Court formulated the relevant 
criterion in Sisal II. It has to be determined whether from the point of view of fairness 

40 Joined Cases C-105/12 to C-107/12, Staat der Nederlanden v Essent NV a.o., ECLI:EU:C:2013:677, 
par. 36, Case C-30/90, Commission v The UK, [1992] ECR I-858, par. 18, Case C-350, Spain v Council, 
[1995] ECR I -2003, par. 18.

41 Opinion of Advocate General Maduro Joined Cases C-158-159/04 Alfa Vita [2006] ECR I-8135, par. 
37. See also Opinion of Advocate General Tesauro, Case C-292/92, Hünermund v Landesapotheker-
kammer Baden-Würtenberg [1993] ECR I-6787, par. 25-26.

42 See Barnard 2019, p. 26.
43 See  Asser/Kramer & Verhagen 10-III 2015/366, Knot & Verstijlen 2015, p. 22-24, Strikwerda & 

Schaafsma 2019, par. 222, p. 313.
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and effi  ciency the foreign property right can be equated to a Dutch property right. 
The decisive factor is not whether similarity exists between the foreign property 
right and a Dutch property right in every respect. Assimilation is possible, when – for 
the purpose of applying a particular Dutch regulation – the foreign property right 
can in content and purpose be equated to a related Dutch property right.44

2.2.4.2. Why the non-recognition of foreign property rights does not fall within the 
scope of Article 34 TFEU

It must be reiterated that Akkermans and Ramaekers have argued that the non-
recognition of property rights constitutes an MEE. They believe that it qualifi es as a 
measure that hinders market access. For a number of reasons, it is doubtful whether 
the non-recognition of foreign property rights in a confl it mobile situation should be 
regarded as a measure within the scope of Article 34 TFEU.

The non-recognition does not hinder intra-union trade (Krantz)
The fi rst argument is that the measure does not hinder market access at all. One has 
to keep in mind that market access has not discarded the basic principle of Dasson-
ville; market access should instead be perceived as an application of this principle. A 
measure that hinders market access of products originating in other Member States 
will also be capable of hindering ‘directly, or indirectly, actually or potentially, intra-
union trade’. The basic principle of Dassonville still stands.

Even though the CJEU has never accepted a de minimis test with regard to Article 
34 TFEU, it has in a number of post Dassonville cases determined that the effects of 
the national provision in question was ‘too uncertain and indirect’ to warrant the 
conclusion that the provision was liable to hinder trade between Member States.45 
Perhaps the best-known example is the Court’s decision in Krantz .46 The facts of this 
case were straightforward. A German seller exported machines to a buyer situated 
in the Netherlands. On the basis of the terms of the agreement, the seller remained 
the owner of the machines until full payment was received. The buyer was allowed 
to pay the purchase price in instalments. When the buyer became bankrupt, the 
Tax Collector seized all movable goods found on the buyer’s premises to recover the 
direct taxes that were due. Among them were the machines which still belonged 
to Krantz. Even though the buyer did not own the machines, the Tax Collector was 
authorised to take recourse against them on the basis of what was then Article 16 
par. 3 of the Collection of the State Direct Taxes Act (Wet op de Invordering van ‘s Rijks 
Directe Belastingen).

The question arose whether this provision constituted an MEE. After having esta-
blished that the provision applied without distinction to domestic goods and impor-
ted goods, and did not seek to regulate trade, the CJEU continued to observe that:

44 HR 14 December 2001, ECLI:NL:HR:2001:AD4933, NJ 2002, 241 (Tanzania National Bank of Com-
merce v Sisal (II)), par. 3.3.

45 See a.o. Case C-379/92, Peralta [1994] ECR I-3453, Case C-93/92, CMC Motorradcenter [1993] ECR 
I-500, Case C-44/98, BASF [1994] ECR I-6269.

46 Case C-69/88, H. Krantz v Ontvanger der Directe Belastingen and Netherlands State, [1990] ECR I-594.
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‘[…] the possibility that nationals of other Member States would hesitate to sell goods on instal-
ment terms to purchasers in the Member State concerned because such goods would be liable to 
seizure by the collector of taxes if the purchasers failed to discharge their Netherlands tax debts 
is too uncertain and indirect to warrant the conclusion that a national provision authorizing such 
seizure is liable to hinder trade between Member States.’47

The CJEU thus ruled that the provision was not caught by Article 34 TFEU.
Since the example of the extended retention of title clause is not so different from 

the circumstances in the Krantz case, one could argue that the non-recognition of the 
Verarbeitungsklausel does not hinder trade between Member States either. The seller 
in the Krantz case chose to sell his machines under retention of title to secure his 
position as creditor. His proprietary position with regard to the delivered machines 
was affected, because the Dutch Tax Collector could take recourse against them even 
though they did not legally belong to the buyer. However, the restrictive effects that 
Article 16 par. 3 of the Collection of the State’s Direct Taxes Act might have on trade 
was considered too uncertain and indirect.

The German supplier in the aforementioned example is in a position comparable 
to that of the seller in Krantz. He also relied on a retention of title arrangement to 
protect his position against other creditors, but went a step further. The German 
supplier included a Verarbeitungsklausel to ensure that he would become owner of 
the produced goods. These goods would be subject to the same retention of title 
clause. However, the Verarbeitungsklausel will be ineffective if the production occurs 
on Dutch territory, because Dutch law does not recognise such a provision.48 On the 
basis of Article 5:16 par. 2 DCC, the manufacturer – i.e. the buyer in this case – will 
be designated as the owner.49 So, once the semi-fi nished goods are being used in 
the production of new goods, the German Supplier will lose title to them, without 
acquiring a proprietary position in the newly produced goods.

The similarity between the German supplier and the seller in the Krantz case is 
that they both lose, or are liable to lose their proprietary position in the delivered 
goods. However there is also an important difference. In Krantz, the Tax Collector 
seized the delivered machines to recover the direct taxes that were due. Since these 
goods fell under the scope of Article 16 par. 3 of the Collection of State’s Direct Taxes 
Act, the seller could not reclaim them. This may be different for the German supplier. 
When the German supplier wants to invoke his retention of title clause, it is possible 
that not all of the delivered semi-fi nished products have been used in the production 
process. If there is still an amount of semi-fi nished products left at the buyer’s pre-
mise, he can reclaim them because the simple retention of title will be fully recogni-
sed under Dutch law.50 So, in a way, the restrictive effects that the non-recognition 
of the extended retention of title clause may have, are even more uncertain and 
indirect. The mere circumstance that the Verarbeitungsklausel is ineffective does not 
mean that the supplier is left empty handed. It depends on the circumstances of the 

47 Ibid, par. 11.
48 See Pitlo/Reehuis & Heisterkamp 2019,  par. 967, p. 804-805,  Asser/Bartels & Van Velten 5 2017/ 

76a.
49 On the basis of Article 10:127 DCC the property law consequences of production shall be governed 

by Dutch law. See Knot & Verstijlen 2015, p. 22.
50 See Article 10:128 DCC.
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case whether the supplier still has a proprietary position. The possibility that the 
non-recognition of the extended retention of title clause deters German suppliers to 
do business with buyers in the Netherlands is so uncertain and indirect that it cannot 
warrant the conclusion that the measure hinders trade between Member States.

Regulation (EU) 650/2012 and the numerus clausus
An argument can also be derived from Regulation (EU) 650/201251 – the regulation 
on cross-border succession (hereinafter: ESR or Regulation). Even though this book 
concentrates on the implemen tation of the Collateral Directive, it is inevitable to say 
one or two things about the ESR. According to Recital 7 of the preamble to this regu-
lation, ‘[t]he proper functioning of the internal market should be facilitated by remo-
ving the obstacles to the free movement of persons who currently face diffi  culties 
in asserting their rights in the context of a succession having cross-border impact.’ 
This regulation thus brings together ‘provisions on jurisdiction, on applicable law, 
on recognition or, as the case may be, acceptance, enforceability and enforcement of 
decisions, authentic instruments and court settlements’ (Recital 8). It also introduces 
a new legal device, the so-called European Certifi cate of Succession.

Articles 21 and 22 of the Regulation determine the law applicable to the succes-
sion. The starting point is that the law of the state in which the deceased has had 
his habitual residence at the time of death shall be the applicable law. However, 
Article 22 par. 1 of the ESR contains a choice of law provision. A person can appoint 
the law of the State of which he possesses the nationality at the time of his death as 
the applicable law. This choice has to be made expressly in the form of a disposition 
of property upon death or shall be demonstrated by the terms of such a disposition 
(Article 22 par. 2 Regulation).

The applicable law, as a starting point, will govern the succession as a whole, 
including certain matters of property law. Article 23 par. 1 under (e) of the Regula-
tion states that the applicable law shall govern the transfer to the heirs and, as the 
case may be, to the legatees of the assets, the rights and obligations forming part of 
the estate. Since the applicable law and the lex rei sitae do not have to coincide, a con-
fl ict may arise concerning the numerus clausus. The applicable law may for instance 
allow for the transfer of a particular right in rem by way of succession that is not 
recognised by the lex rei sitae, i.e. the law of the place where the object is located. 
However, the Regulation does not force Member States to recognise a right in rem 
that is not known in their law. Recital 15 states that the Regulation should not affect 
the limited number (‘numerus clausus’) of rights in rem known in the national law of 
some of the Member States. Article 31 of the Regulation provides a solution for this 
confl ict. If a right in rem is not recognised by the law of the Member State where the 
right is invoked, it shall to the extent possible be adapted to the closest equivalent 
right in rem.

51 Regulation (EU) N° 650/2012 of the European Parliament and of the Council of 4 July 2012 on 
jurisdiction, applicable law, recognition and enforcement of decisions and authentic instruments 
in matters of succession and the creation of a European Certifi cate of Succession [2012] OJ L 
201/107.
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The thought expressed in Recital 15 that the Regulation should not affect the 
numerus clausus is revealing. It drops a hint about the perception of national pro-
perty law in the context of the internal market. As was said just now, the aim of 
the Regulation is to facilitate the functioning of the internal market by removing 
obstacles to the free movement of persons. These obstacles concern matters of cross-
border succession. Even though property law plays an important role in succession, 
material differences between national property law are apparently not perceived as 
an obstacle – at least not at this point in time of the European integration. Since the 
ESR does not affect the numerus clausus, it is not possible to establish a right in rem 
over an object that is not recognised by the lex rei sitae. As a result, a person still has 
to know the law of the Member State where the object is located, if his succession 
will have cross-border aspects.52 This requirement is apparently not regarded as an 
obstacle. In the future, when the more pressing legal obstacles have been removed, 
the differences between national property law may become problematic. However, 
for now, the EU legislator seems to respect the numerus clausus of property rights.

2.2.4.3. The measure can in any case be justifi ed under EU law

Even if this argument is not accepted, there is still another hurdle to face before 
the conclusion can be drawn that the measure is forbidden by Article 34 TFEU. The 
measure may still be justifi ed under EU law. Rules of property law do not serve a 
particular purpose, but are nevertheless essential to trade. Without clear rules that 
determine how and when ownership is passed it would become very diffi  cult to 
conclude any transaction. Since most matters of property law are still left to be regu-
lated by national law, there will be signifi cant differences between Member States 
with regard to property law. If one accepts for the sake of argument that the non-
recognition of foreign property rights hinders interstate trade, the question will arise 
whether this measure can be justifi ed under EU law.

In Cassis de Dijon, the CJEU held that ‘[o]bstacles to movement within the Com-
munity resulting from disparities between the national laws (…) must be accepted 
in so far as those provisions may be recognized as being necessary in order to satisfy 
mandatory requirements relating in particular to the effectiveness of fi scal super-
vision, the protection of public health, the fairness of commercial transactions and 
the defence of the consumer.’53 In later cases, the court has accepted other manda-
tory requirements still.54 If one presumes that the non-recognition of the extended 
retention of title clause forms an obstacle to trade, the question becomes whether 
this measure is nevertheless necessary to satisfy a mandatory requirement.

The fi rst thing that has to be kept in mind is that the lex rei sitae imposes no 
double burden on traders from other Member States. Dutch private international 
law adheres to the theory of assimilation with respect to situations of confl it mobile 
(Article 10:130 DCC). The starting point is that foreign property rights remain vested 
in the object when they are moved to the Netherlands. Only if these rights manifest 

52 See COM (2009)154 fi nal, p. 5.
53 Cassis de Dijon, par. 8.
54 See Barnard 2019, p. 168 ff.
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themselves, will they have to be assimilated into Dutch law as much possible. Assi-
milation, however, does not entail a double burden for traders from other Member 
States. The essence of assimilation is that a foreign property right that has been 
validly created according to the law of the originating Member State will, if possible, 
be equated to a Dutch law equivalent for the application of Dutch law. An English 
fl oating charge that has been converted to a fi xed charge (crystallisation) will for 
instance be assimilated to a pledge for the application of Dutch law provisions.55 
This assimilation imposes no double burden on the foreign trader because it is not 
necessary for assimilation that the formalities of Article 3:237 par. 1 DCC have been 
fulfi lled.

Since Dutch law adheres to a closed system of property rights, it is possible that a 
foreign property right cannot be fully assimilated, or that a particular modality will 
not be effective. An example of the latter is the aforementioned extended retention 
of title clause. There are two reasons that this clause will be ineffective under Dutch 
law. First of all, the Verarbeitungsklausel, which is a crucial aspect of the extended 
retention of title clause, appoints the supplier as the owner of the produced goods. 
However, as was said earlier, this matter is mandatorily regulated by Article 5:16 
DCC. Secondly, the purport of the extended retention of title confl icts with Article 
3:84 par. 3 DCC, because it intends to use the new goods for security purposes.56

The non-recognition of the extended retention of title clause is ultimately based 
on important policy reasons, including legal certainty with regard to manufactured 
goods, consistency of the property law system and a proper balancing of interests 
among the seller, the buyer and his other creditors. If the EU treaties are truly neutral 
with regard to the system of property ownership, Member States should be able to 
make these kinds of policy choices. The CJEU has actually determined in the Essent 
case that the interest underlying the choice of the legislator in relation to the rules 
with respect to public or private ownership of the electricity or gas distribution sys-
tem operator may be taken into consideration as an overriding reason in the public 
interest.57 It is hard to see why the policy choices for not recognising the extended 
retention of title clause may not constitute an overriding reason as well.

Again, a measure that has restrictive effects on trade can be justifi ed under EU 
law, provided that these effects are not disproportionate to the purpose of this 
measure. Akkermans and Ramaekers seriously doubt whether the non-recognition 
of foreign property rights can be justifi ed under EU law. Even if a justifi cation can 
be found, they deny that this measure would be proportionate to the justifi cation 
ground or the mandatory requirement. In their view, the interest of internal cohe-
rency may qualify as a mandatory requirement. However, this exception to Article 
34 TFEU will only be accepted if the system is indeed applied in a coherent manner. 
Since studies58 have shown that national systems of property law are not internally 
coherent, this justifi cation will fall short. In the words of Akkermans and Ramaekers:

55 HR 14 December 2001, ECLI:NL:HR:2001:AD4933 NJ 2002, 241 (Sisal II).
56 Pitlo/Reehuis & Heisterkamp 2019,  par. 967, p. 804-805.
57 Joined Cases C-105 to C-107/12, The Netherlands v Essent NV a.o., ECLI:EU:C:2013:677, par. 53.
58 The authors refer to Akkermans 2008, p. 519-520.
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‘A justifi cation on this ground [i.e. the interest of a coherent system DFK] is therefore not likely to 
be accepted. In other words, when a measure less invasive on intra-Union trade exists, the propor-
tionality test will not enable a Member State to justify its behaviour. Instead, a measure falling 
under the scope of Article 34 TFEU, will lead to the inapplicability of national law in a certain case. 
As a result a foreign property right must be given effect, thus upsetting a national closed system 
of property law. The results of this are diffi  cult to oversee, but are likely to lead to a closely inter-
related system of property rights at a European level.’59

This argument is wrong and must be rejected. It seems to suggest that that Member 
States should recognise foreign property rights, even if these are incompatible with 
their national system of property law, because their system is already incoherent. 
Even though a system of property law may contain fl aws, aberrations and other 
inconsistencies, internal consistency is still a valid concern, especially in relation to 
legal certainty. The obligation to recognise foreign property rights may have severe 
consequences for legal certainty. The example of the extended retention of title 
clause can help demonstrate this point.

First of all, the recognition of the extended retention of title leads to an internal 
pressure to accept this modality across the board. The issue of recognising foreign pro-
perty rights only occurs in cases of confl it mobile. If a German supplier delivers goods 
on the basis of an extended retention of title clause, the Dutch authorities will be forced 
on the basis of Article 34 TFEU to recognise this modality. This immediately begs the 
question why a Dutch supplier may not be able to include an extended retention of 
title clause in his set of general conditions. Under present law, a Dutch supplier who 
wants to obtain a proprietary interest in produced goods will have to take additional 
steps. He will have to agree with the buyer that a pledge shall be established in advance 
over these goods. A deed of pledge will subsequently have to be registered with the tax 
authorities (Article 3:97 par. 1 j° Article 3:237 par. 1 DCC). This inequality in treatment 
will cause pressure on the system to recognise the extended retention of title clause.

Secondly, granting effectiveness to the Verarbeitungsklausel, which is an essential 
component of the extended retention of title clause, will disrupt the closed system of 
property law. Article 5:16 DCC that mandatorily determines who acquires ownership 
of manufactured goods will suddenly become regulatory law. Since the system is 
not prepared for this sudden change, the recognition of the Verarbeitungsklausel will 
raise all sorts of new questions. One question that springs to mind is that a manu-
facturer will likely acquire different semi-fi nished products from different suppliers. 
If they all have included an extended retention of title clause in their general con-
ditions, the question arises who will become the owner, or owners of the fi nished 
products.60 Dutch law may not have a ready answer to this and other questions that 

59 Akkermans & Ramaekers 2013, p. 250.
60 This issue has been touched upon by Lord Goff in Clough Mill v Martin, which is the leading 

judgment concerning retention of title clauses, or Romalpa clauses. One of the issues concerned 
the construction of an extended retention of title clause. Such a clause must be read as creating 
either a charge or a trust. Goff stated that ‘[t]hose who insert Romalpa clauses in their contracts 
of sale must be aware that other suppliers might do the same; and the prospect of two lots of 
material, supplied by different sellers, each subject to a Romalpa clause which vests in the seller 
the legal title in a product manufactured from both lots of material, is not at all sensible. Accordin-
gly, […] I have come to the conclusion that, although it does indeed do violence to the language of 
the fourth sentence of the condition, that sentence must be read as giving rise to a charge on the 
new goods in favour of the seller.’ Clough Mill Ltd v Martin [1985] W.L.R. 111, [119]
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may arise. This lacuna is a source of legal uncertainty which in turn will have a 
restrictive effect on both internal trade and interstate trade. The cure may thus proof 
to be worse than the disease.

2.2.5. Harmonisation of confl ict of law rules concerning matters of 
property law

A fi nal point has to be made with respect to the relation between national property 
law and primary EU law. The argument that has been enfolded above is that the 
non-recognition of foreign property rights is not in breach of the free movement of 
goods. However, if one assumes for the sake of argument that the non-recognition 
does constitute an MEE, it is doubtful whether the Court should resolve this matter. 
Once a particular measure is considered to hinder interstate trade, the question ari-
ses which EU institution should deal with this matter – the Court or the legislator. 
This dilemma is sometimes referred to as the ‘horizontal issue’, i.e. the division of 
power between the political institution and the judicial institution of the EU.61

Since the CJEU’s primary task is to interpret the treaties, the Court is perhaps 
not the best institution that should deal with this matter. The Court can only deter-
mine whether a particular measure constitutes an MEE for the purpose of Article 36 
TFEU. It is then for the national referring court to apply the CJEU’s judgment in its 
ruling, and to interpret national law in such a manner that it can adapt to the new 
situation. Since the recognition of foreign property rights is a sensitive subject and 
given the fact that national courts adopt a piecemeal approach – going from case to 
case – it may take some time before this issue is fully crystallised. As was explained 
above, this strategy leads to uncertainty, which in turn will have an adverse effect 
on trade.

It follows from the above that the EU legislator should resolve the issue of recog-
nising foreign property rights in cross-border cases. The question is whether this 
should be done by harmonising confl ict of law rules. Plans to harmonise confl ict of 
law rules relating to matters of property law have been put forward in a number of 
documents, namely the The Hague programme of 200562 and the Stockholm pro-
gramme of 201163. They included issues like matrimonial property regimes, succes-
sion and even security rights.64 Although the zeal seems to have faded for the plan 
to harmonise confl ict of law rules concerning security rights, this is not the case with 
regard to the other two plans. They have led to the adoption of the EU Succession 

61 See Weatherill 2016, p. 309.
62 Council, The Hague programme: strengthening freedom, security and justice in the European 

Union [2005] OJ C 53/13.
63 European Council, The Stockholm programme – An open and secure Europe serving and protec-

ting citizens [2010] OJ C 115/13.
64 In this connection, it should also be pointed out that the European Commission has made a propo-

sal for a regulation concerning the property law aspects of cross-border assignments. See Proposal 
for a Regulation of the European Parliament and of the Council on the law applicable to the third-
party effects of assignments of claims, COM (2018) 96 fi nal.
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Regulation in 2012 and recently to the adoption of Regulation 2016/110365 and Regu-
lation 2016/110466.

Despite the fact that this book focuses on the Collateral Directive, the EU Succes-
sion Regulation merits some further attention due to the CJEU’s recent decision in 
the Kubicka case.67 The ESR does not unify material succession law. It instead aims to 
provide a regulation for confl ict of law rules concerning different aspects of succes-
sion – including the transfer of assets, rights and debts forming part of the estate. 
Since the ESR touches upon issues of property law, the question arises what impact 
this regulation may have on national property law. On a more general level, the 
question arises what role the ESR can play in the development of future European 
property law. Since the ESR falls outside the scope of this book, the answer to these 
questions shall necessarily be given in broad strokes.

2.2.5.1. The CJEU’s decision in Kubicka

On 12 October 2017 – about two years after the ESR came into force – the CJEU gave 
its fi rst preliminary ruling on the interpretation of the ESR in the aforementioned 
Kubicka. case. This decision has given the Regulation a strong impetus. It is now clear 
that the law governing the succession shall determine the method for transferring 
rights in rem to the heir or legatee. The authorities of the Member States where the 
right is invoked will in principle have to recognise these methods; it cannot impose 
additional requirements with regard to the transfer itself.

Facts and legal issues
The facts are relatively straightforward. Kubicka, who had the Polish nationality, 
lived in Frankurt an der Oder in Germany. She was married to a German citizen with 
two children. Kubicka and her husband owned a parcel of land in Frankfurt an der 
Oder on which their conjugal home had been built. In order to arrange her succes-
sion, Kubicka contacted a notary in Poland. Her intention was to, inter alia, draw up a 
so-called legacy ‘by vindication’ on the basis of which her share in the conjugal home 
shall pass upon her death to the surviving husband. Pursuant to Article 22 par. 1 of 
the Regulation, Kubicka had made a choice of law. She wanted Polish law to govern 
her succession. Under Polish law, a legacy ‘by vindication’ has immediate proprietary 
effect; the legatee shall acquire the property immediately upon death.

However, the Polish notary refused to draw up this will, because the legacy by 
vindication was contrary to German law. When the case came to court, the Polish 
judge decided to request the CJEU for a preliminary ruling in the matter. In essence, 
the judge wanted to know whether the refusal to recognise the direct material effect 
of a legacy by vindication that was governed by Polish law could be justifi ed either 

65 Council Regulation (EU) 2016/1103 of 24 June 2016 implementing enhanced cooperation in the 
area of jurisdiction, applicable law and the recognition and enforcement of decisions in matters 
of matrimonial property regimes [2016] OJ L183/1.

66 Council Regulation (EU) 2016/1104 of 24 June 2016 implementing enhanced cooperation in the 
area of jurisdiction, applicable law and the recognition and enforcement of decisions in matters 
of the property consequences of registered partnerships [2016] OJ L 183/30.

67 Case C-218/16, Aleksandra Kubicka, ECLI:EU:C:2017:755.
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under Article 1 par. 2 under (k), Article 1 par. 2 under (l) or Article 31 of the Regula-
tion, if the lex rei sitae (German law) was unfamiliar with this type of legacy.

The heart of the problem is that German law does not recognise the legacy by 
vindication. Such a legacy was traditionally converted into a damnation legacy.68 
This type of legacy imposes an obligation on the heir – in this case the obligation to 
transfer the share in the conjugal home. Since this legacy gives rise to an ordinary 
transfer inter vivos, the general rules of transferring property are applicable. The 
transfer of rights in immovable property requires a real agreement between parties 
to convey property (Einigung), which has to be made before a notary or another com-
petent authority (§§ 873 and 925 BGB). In order to complete the transfer, the change 
of rights has to be registered in the land register (the so-called Grundbuch).69

The question is whether the German authorities would be obliged to recognise 
the direct effect of the legacy by vindication governed by Polish law. Recital 15 of the 
preamble states that the Regulation should allow for the creation or the transfer by 
succession of a right in immovable or movable property as provided for in the law 
applicable to the succession. This thought is refl ected in Article 23 par. 2 under (e) of 
the Regulation. According to this provision, the applicable law in particular governs 
the transfer to the legatees of rights forming part of the estate. The Regulation howe-
ver seems to respect the requirement of registration for obtaining ownership of the 
bequeathed immovable property. Article 1 par. 2 under (l) explicitly states that ‘any 
recording in a register of rights in immovable or movable property, including the 
legal requirements for such recording, and the effects of recording or failing to record 
such rights in a register’ are excluded from the scope of this regulation. Recital 19 of 
the preamble amplifi es the impression that the lex rei sitae (in case of immovable 
property) governs the matter of registration. This recital reads as follows:

‘(19) The effects of the recording of a right in a register should also be excluded from the scope of 
this Regulation. It should therefore be the law of the Member State in which the register is kept 
which determines whether the recording is, for instance, declaratory or constitutive in effect. Thus, 
where, for example, the acquisition of a right in immovable property requires a recording in a 
register under the law of the Member State in which the register is kept in order to ensure the erga 
omnes effect of registers or to protect legal transactions, the moment of such acquisition should be 
governed by the law of that Member State.’

At fi rst sight, the wording of this recital appears to be clear.70 German authorities do 
not have to recognise the direct effect of the legacy by vindication, because regis-
tration is constitutive for the transfer of immovable property under German law 
(§ 873 BGB).

The Court’s decision
However the CJEU ruled that Article 1 par. 2 under (k), Article 1 par. 2 under (l) nor 
Article 31 of the Regulation precluded ‘refusal by an authority of a Member State, 

68 See BGH 28 September 1994, NJW 1995, 58.
69 Wolf & Wellenhofer 2020, § 17, Rn 20-21, Baur & Stürmer 2009, § 22. See for a concise overview of 

the legacy in different legal systems, Schmidt 2018, p. 5-10.
70 See also Schmidt 2018, p. 19.
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to recognise the material effects of a legacy ‘by vindication’ provided for by the law 
governing succession’. The Court’s reasoning is, with respect, not always convincing.

Although the Court addresses both the legacy by vindication and the damnation 
legacy, it seems to have closed its eyes to the different property law effects of these 
legal devices. They are merely regarded as methods of transfer of ownership. In 
paragraph 49 of its judgment, the Court stated that ‘both the legacy “by vindication”, 
provided for by Polish law and the legacy “by damnation”, provided for by German 
law, constitute methods of transfer of ownership of an asset, namely (…) a right in 
rem that is recognised in both of the legal systems concerned.’ It was thus common 
ground that both Polish law and German law recognised ownership as a right in rem. 
The only difference concerned the arrangement by which that right in rem would be 
transferred at the time of the testator’s death.71

The failure to make a distinction between the two types of legacies becomes 
problematic when the Court interprets Article 1 par. 2 under (l) of the Regulation. 
According to the CJEU, this provision only concerns the recording in a register of 
rights in immovable or movable property, including the legal requirements for such 
recording and the effects of  recording or failing to record such register. Conditions 
under which rights are acquired do not fall within the scope of Article 1 par. 2 under 
(l) of the Regulation.72 The Court thus seems to disregard the possibility that regis-
tration may be one of the conditions for obtaining rights in immovable property. 
Recital 19, cited above, suggests that this possibility falls within the scope of Article 
1 par. 2 under (l) of the Regulation. The law of the Member State in which the register 
is kept after all determines whether the recording is declaratory or constitutive in 
effect. As was explained just now, registration in the Grundbuch is constitutive for 
transferring ownership under German law.73

The reason that the Court narrowly interprets Article 1 par. 2 under (l) is to give 
the Regulation effet utile.74 Recital 7 states that the Regulation seeks to facilitate the 
proper functioning of the internal market by eliminating obstacles to the free move-
ment of persons who want to claim their rights in arising for a cross-border succes-
sion. Citizens in the European area of justice must be able to organise their succes-
sion in advance. As a starting point, the applicable law governs the succession as a 
whole, including the transfer to the legatee of rights and assets forming part of the 
estate (Article 23 par. 2 under (e) Regulation). Accepting that Article 1 par. 2 under (l) 
of the Regulation allowed the acquisition of property under a legacy ‘by vindication’ 

71 The Court rightfully held that Article 1 par. 2 under (k) of the Regulation was not applicable in this 
case.  This provision only excludes ‘the nature of rights in rem’ from the scope of the Regualtion. 
It does not concern the method of transfer. Article 31 of the Regulation was not engaged either, 
because it only deals with the adaption of foreign rights in rem into equivalent rights in rem 
recognised by the law of the Member State where this right is invoked. The Court held however 
that both Polish law and German law were familiar with ownership as right in rem. See Weber 
2018, p. 19.

72 Kubicka, par. 54.
73 According to Schmidt, the practical consequences of the Court’s decision for German law are not 

that drastic. Under German law, the registration requirement does not apply to a transfer mortis 
causa. Since a legacy by vindication results in a direct acquisition upon death under Polish  law – a 
transfer mortis causa – there is no reason why German law should treat this acquisition differently 
from a German acquisition by way of succession. See Schmidt 2018, p. 23-24.

74 Van Erp 2018, p. 194.
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to be excluded from the Regulation would lead to the fragmentation of the succes-
sion. This result, according to the CJEU, would be incompatible with the wording of 
Article 23 of the Regulation.75

2.2.5.2. The impact of ESR on national property law

After having discussed the Court’s decision in Kubicka, the question arises what 
impact the Regulation has on national property law. The starting point is that the 
Regulation respects the numerus clausus of property rights. Article 1 par. 2 under 
(k) read in conjunction with recital 15 suggests that the number of rights in rem and 
the content of these rights fall outside the scope of this Regulation. However, the 
principle of numerus clauses often also entails a closed system of acquiring property 
rights. Since the Regulation does cover the transfer by way of succession, it may 
affect this particular aspect of the closed system of property law. The law applicable 
to the succession will determine the conditions for transferring property rights to 
the legatee, not the lex rei sitae. As the decision in Kubicka has demonstrated, this 
modality may have an impact on the closed system of acquiring rights. Since Polish 
law determines that the legacy by vindication has direct effect, the share in the con-
jugal home shall immediately pass to the legatee upon the testator’s death. German 
law, which is the lex rei sitae¸ cannot impose additional requirements with respect to 
the validity of the transfer. The German authorities will simply have to recognise the 
direct effect of the legacy by vindication governed by Polish law.

The Regulation may also have an indirect impact on national property law. In 
order to demonstrate this point, a hypothetical case will be used that is somewhat 
reminiscent of Kubicka. A testator wants to bequeath his house to her husband on 
the basis of a legacy by vindication. The law applicable to the succession is the law of 
Member State [A]. Under this law, the legacy has direct proprietary effect. The immo-
vable property, however, is situated in Member State [B]. A transfer of immovable 
property under the law of Member State [B] mandatorily requires registration in the 
land register. Registration is thus constitutive for the transfer of ownership.

Since the legacy by vindication is governed by the law of Member State [A], the 
law of Member State [B] cannot require registration as a condition for the validity of 
the transfer. However, Member State [B] may require registration for other purposes 
than the validity of the transfer. Recital 19, cited above, makes it clear that the law of 
the Member State where the register is kept, shall determine whether registration 
has constitutive or declaratory effect, for instance with regard to the erga omnes 
effect of registers or with respect to the protection of legal transactions. If Member 
State [B] strongly adheres to the principle of publicity, it will want to make sure that 
the information in the land register is accurate and up to date. Member State [B] may 
for this purpose determine that registration is constitutive for the erga omnes effect 
of the transfer. Since this requirement concerns the effect of registration rather than 
the validity of the transfer, it will be allowed under the Regulation.

Imposing this requirement to ensure third-party effectiveness will lead to a new 
type of property right. Under the law of Member State [B], registration is mandatory 

75 Kubicka, par. 55-57.
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for the transfer of immovable proper. Ownership will not pass – not even between 
the transferor and the transferee – as long as the transfer has not been entered in 
the land register. The Regulation forces Member State [B] to recognise the direct 
material effect of a legacy by vindication governed by the laws of Member State [A]. 
Ownership shall pass immediately to the legatee upon the testator’s death. However, 
the constitutive requirement of registration to ensure third-party effect will create 
a new type of ownership. The transfer will not have erga omnes effect as long as it 
has not been registered. In the intermediate period, the legatee will have a right of 
ownership over the bequeathed object that is only effective against the heirs.

One has to keep in mind that this is an indirect consequence of the Regulation. 
Member State [B] could have chosen a different modality. It would for instance have 
been possible to opt for a system where registration only has declaratory effect.76 
Registration would in that case merely serve to inform the rest of the world about 
the passing of ownership.77 Since the passing of ownership on the basis of a legacy 
by vindication has full effect, there is no strong incentive to register the transfer. The 
choice to opt for a constitutive requirement (concerning the effect of registration) 
is inspired by the policy to keep the land register accurate and up to date, which in 
turn serves the principle of publicity. However, the drawback of this policy choice 
is that it may lead to a new type of property right, namely a property right that is 
(temporarily) only effective against the heir.

2.2.5.3. The ESR and the development of future European property law

The aim of this paragraph is to try to assess in broad outlines whether the ESR can 
serve as a model for future legislation. In a way, this Regulation can be regarded as a 
milestone in the development of EU property law. Recital 7 states that the ESR serves 
‘the functioning of the internal market by removing the obstacles to the free move-
ment of persons who currently face diffi  culties in asserting their rights in the context 
of a succession having cross-border implications’. The ESR intends to achieve this – 
not by unifying material laws on succession – but by providing a regime containing 
confl ict of law rules. As was explained above, the ESR also has an impact on national 
property law. Member States have to accept that in case of a cross-border succession, 
the law of another Member State may govern the transfer by succession.

Making statements about future EU property law is of course a perilous under-
taking, because one enters the realm of speculation. It is nevertheless doubtful 
whether the ESR can function as some sort of model for developing EU property 

76 The Dutch legislator has opted for this solution. On the basis of Article 27a par. 2 of the Cadaster 
Act, a legacy that has direct effect can be registered, on the condition that it concerns the pas-
sing of ownership of immovable property belonging to the estate.  Registration can be made by 
offering a certifi ed copy of the European Succession Certifi cate. See Kamerstukken II, 2013-2014, 
33 851, nr. 3, p.  21. Since the German authorities had taken a different view with regard to the 
scope of the ESR, a similar solution does not exist in German law. § 35 of the Land Registry Act 
(Grundbuchordnung) does not contain a provision for the direct acquisition of immovable property 
on the basis of a legatee. It has been argued in the German legal literature that this provision 
should be interpreted in conformity with Article 69 par. 5 ESR. See Schmidt 2018, p. 29.

77 The two modalities that are described here are extremes. It is of course possible to implement 
hybrid solutions.
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law. Recitals 3 to 5 make it clear that the harmonisation of confl ict –of–laws rules is 
based on the principle of mutual recognition. Even though this principle may work 
with respect to certain subject matters of cross-border succession, it does not appear 
to be very fruitful with regard to issues of property law. The principal reason that 
mutual recognition will not work in property law is that most Member States adhere 
to the numerus clausus. Adhering to a closed system of property law makes it diffi  cult 
to recognise a foreign property right, even if this right had been validly created under 
the laws of the Member State that were applicable at the time of creation (usually 
the lex rei sitae).

The drafters of the ESR seemed to have made some sort of compromise with 
regard to the principle of numerus clausus.78 Article 23 par. 1 of the ESR contains the 
starting point: the applicable law shall govern the succession as a whole. It shall in 
particular govern the transfer of assets, rights and obligations forming part of the 
estate (Article 23 par. 2 under (e) ESR). This provision entails an exception to the 
general principle of lex rei sitae. Traditionally, the law of the state where the immo-
vable object is situated determines matters of property law, including the transfer of 
property.79 As a result of the ESR, the Member State where the immovable is situated 
must now recognise that in case of a cross-border succession, the law governing the 
succession shall determine the methods of transfer. This may entail an infringement 
of the closed system of acquiring rights.

However, the Regulation does respect the principle of numerus clausus in the 
narrow sense of the word. The content of rights in rem are excluded from the ESR. 
Member States are not obliged to recognise rights in rem that are not known in 
their legal system. These have to be adapted to equivalent rights as much as pos-
sible (Article 31 ESR). Respecting the numerus clausus principle is a wise decision 
from the perspective of legal certainty. As was said above, the need to recognise 
foreign property rights in all their aspects may be problematic. If the receiving Mem-
ber State is unknown with a particular property right, or aspects thereof, all sorts 
of questions will arise concerning the way this right should be incorporated in the 
system of that Member State. Since the receiving Member State adheres to a numerus 
clausus of property rights, the existing body of rules in that Member State may not 
be able to incorporate this foreign property right. This incompatibility is a source of 
legal uncertainty. A similar danger would exist, if the ESR forced Member State to 
recognise unknown property rights.80 It is thus understandable that Member States 
are not forced under the ESR to recognise unfamiliar property rights.

The downside of this particular choice is that it undermines the principle of 
mutual recognition upon which the ESR seems to be founded. A Member State is after 
all not obliged to recognise rights in rem that have been transferred according to the 
applicable law, if that Member State does not recognise these rights. Furthermore, 

78 The subject of the numerus clausus will be discussed in more detail in Part Three of this book.
79 Strikwerda & Schaafsma 2019, par. 219, p. 309.
80 The workings of the ESR is different compared to that of the confl it mobile. As was said earlier, the 

ESR appoints the applicable law that shall govern the succession as a whole. It is thus not neces-
sarily the lex rei sitae that determines the conditions for the transfer (or creation) of a property 
right by way of succession. However, the problem is the same: the Member State where the right 
is invoked might still be confronted with an unknown property right.
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the recording of rights in immovable property and the effects thereof fall outside the 
scope of the Regulation (Article 1 par. 2 under (l) ESR). Even though the CJEU has nar-
rowly interpreted the provision that excludes registration from the ESR, the Mem-
ber States are free to regulate the effects of registration. This duality in a way also 
undermines the aforementioned idea of mutual recognition. If, for instance, a legacy 
has direct proprietary effect under the applicable law governing the succession, the 
law of the Member State where the immovable is situated can still require that the 
right must be registered as a condition for the opposability against third parties. 
Member States, in other words, have to accept that the conditions for the transfer 
by way of succession may be governed by the laws of another Member State. This of 
course contributes to the principle of mutual recognition. However, a Member State 
may still impose a registration requirement to ensure third-party effectiveness. The 
legatee must take additional steps to ensure that his right in the immovable property 
shall be effective against others.

2.3. Secondary EU law

The foregoing has demonstrated that at this stage of the market integration the rules 
of confl it mobile do not confl ict with the free movement of goods. Since it is more 
likely that secondary EU law will have an impact on national property law, the fol-
lowing paragraphs will discuss various aspects of positive harmonisation – focusing 
in particular on directives. They include the power to adopt directives, the proper 
implementation of directives and the interpretation thereof.

2.3.1. The competence to adopt directives

Diversity between national laws might form a barrier to interstate trade. In order to 
complete the internal market, the EU legislator can adopt measures to harmonise 
areas of national law. These measures typically consist of regulations that are bin-
ding in their entirely and are directly applicable in all Member States, and directives 
that are binding as to their result (Article 288 TFEU).81

2.3.1.1. Article 114 TFEU and Tobacco advertising

Article 26 par. 1 of the TFEU determines that the EU shall adopt measures aimed at 
establishing or ensuring the functioning of the internal market. In the past, enacting 
harmonisation measures was diffi  cult, because Article 100 EC (now Article 115 TFEU) 
required unanimity. The Single European Act of 1986 (SEA) has introduced Article 
100a EC (now Article 114 TFEU). Just like Article 115 TFEU, it contains a general legis-
lative power to adopt harmonisation measures for the establishment and functio-
ning of the internal market. The important difference is that Article 114 TFEU requi-
res majority voting instead of unanimity.82 Since Article 114 TFEU provides a general 
legislative power, the question arises what the boundaries are of this legislative 

81 Craig & De Búrca 2020, p. 642, Craig 2020, p. 19.
82 Craig & De Búrca 2020, p. 648-649,  Craig 2020, p. 18-19, Weatherill 2016, p. 524
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power. The principle of conferral after all entails that the EU shall act only within the 
limits of the competences conferred upon it by the Member States in the treaties to 
the objectives set out therein (Article 5 par. 2 TFEU).

2.3.1.2. Tobacco advertising

The standard case with respect to the interpretation of Article 114 TFEU is Tobacco 
advertising83. In brief, the case revolved around a directive approximating national 
laws on advertising and sponsorship of tobacco products. This directive was inter 
alia adopted on the basis what is now Article 114 TFEU. Since this provision is inten-
ded to improve the conditions for the establishment and the functioning of the 
internal market, any measure based on Article 114 TFEU must, according the CJEU, 
genuinely have the improvement of the internal market as its object. This provision  
could not be construed as meaning that it vests in the EU legislator a general power 
to regulate the internal market, such an interpretation would, inter alia, be in breach 
of the principle of conferral mentioned earlier. The Court developed the following 
framework84:
i. Measures  based on Article 114 TFEU must contribute to the eliminating of 

obstacles to the free movement of goods and to removing distortions of com-
petition;

ii. The aim of these measures may also be to prevent future obstacles to trade, but 
these future obstacles must be likely and the measures have to be designed to 
prevent them;

iii. A mere fi nding of disparities between national rules and of the abstract risk of 
obstacles to the exercise of fundamental freedoms or of distortions of competi-
tion liable to result therefrom is insuffi  cient to justify Article 114 TFEU as a legal 
basis for adopting a measure. The Court held that the distortions of competition 
which the directive sought to eliminate must be ‘appreciable’85;

iv. The Court stated that the Union did not have the authority to harmonise national 
rules protecting and improving human health. Other provisions, like Article 114 
TFEU, could therefore not be used to circumvent the exclusion of harmonisation. 
However, provided that the conditions for recourse to Article 114 TFEU as a legal 
basis are fulfi lled, the EU legislator could not be prevented from relying on that 
legal basis on the ground that public health protection was a decisive factor in 
the choices to be made.

The Court confi rmed this framework in subsequent cases, albeit in slightly different 
wording.86

83  Case C-376/98 Germany v European Parliament and Council [2000] ECR I-8419.
84 Cf.  Snell 2020, p. 317-319, Craig & De Búrca 2020, p. 590-591. Chalmers, Davies & Monti 2019,

p. 678-680.
85 See also  Case C-300/89 Titanium Dioxide [1991] ECR I-2876, par. 10.
86 See a.o.  Case C-58/08 The Queen on the application of Vodafone Ltd a.o. v Secretary of State for Busi-

ness, Enterprise and Regulatory Reform [2010] ECR I-4999, Case C-398/13 P Inuit Tapiriit Kanatami v 
Commission, ECLI:EU:C:2015:535, par. 26-27.
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2.3.2. Harmonisation of substantive property law

The Treaties do not contain a general power to harmonise private law. Nevertheless, 
harmonising measures that touch upon private law can be based on a number of 
grounds. The TFEU provides for a number of sector competences. Article 81 TFEU 
states that the Union shall develop judicial cooperation in civil matters having cross-
border implications. The regulations that harmonise confl ict of laws in specifi c areas 
are based on this competence, including the Rome I Regulation87, the Brussels I 
Regulation88 and the earlier mentioned ESR. Another example of a sector specifi c 
competence is Article 169 TFEU, which provides for a specifi c competence for har-
monising consumer law.89 However, many measures that affect private law are based 
on the generic competence of Article 114 TFEU, the internal market.90

As was said in Chapter One, only a few directives deal with matters of property 
law.91 The legal base for adopting these directives, according to the preambles, was 
Article 114 TFEU (Article 95 EC). It follows from the framework mentioned above that 
the measures must genuinely be intended to improve for the establishment and the 
functioning of the internal market. The EU legislator may have recourse to Article 
114 TFEU as a legal base, in particular where there are differences between national 
rules which are such as to obstruct the fundamental freedoms and thus have a direct 
effect on the functioning of the internal market or to cause signifi cant distortions of 
completion.92

2.3.2.1. Article 345 TFEU: a possible impediment?

However, the question is whether Article 345 TFEU forms a legal impediment to har-
monise matters of property law is Article 345 TFEU. This provision determines that 
the Treaties shall in no way affect the rules in Member States governing property 
ownership. How Article 345 TFEU should be understood is not entirely clear. A num-
ber of legal scholars have argued that the meaning of this provision is actually very 
limited. They argue that Article 345 TFEU only wants to make clear that decisions 
with regard to privatisation and nationalisation of companies remain the sole com-
petence of the Member States.93 Whether this argument is correct remains to be 
seen. Article 345 TFEU can probably not prevent the EU legislator from adopting 
measures that touch upon property law. If the conditions for invoking Article 114 
TFEU have been met, the EU legislator will be competent to adopt harmonising mea-
sures to increase the proper functioning of the internal market, even if they affect 

87 Regulation (EC) No 593/2008 on the law applicable to contractual obligations (Rome I) [2008] OJ 
L 177/6.

88 Regulation (EU) No 1215/2012 on jurisdiction and the recognition and enforcement of judgments 
in civil and commercial matters [2012] OJ L 351/1.

89 See Kuipers 2014, p. 169-174, Twigg-Flesner 2013, p. 31.
90 Kuipers 2014, p. 179. See also Twigg-Flesner 2013, p. 146.
91 See Chapter One, paragraph 2.2.
92 Vodafone case, par. 32-33.
93  Van Erp 2012(b), p. 155, Akkermans & Ramaekers 2010, p. 292 ff., Milo 2003, p. 383-385.
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property law.94 The Court has in a number of cases decided that Article 345 TFEU 
does not mean that rules governing the system of property law are not subject to 
the fundamental rules of the TFEU, which rules include, inter alia, the prohibition of 
discrimination, the freedom of establishment and the free movement of capital.95 In 
the case of Spain v Council96, the Court inter alia considered that Article 222 EEC (now 
Article 345 TFEU) granted Member States the power to regulate substantive patent 
law, but not to ‘the exclusion of any Community action in the matter’. The EU is thus 
not completely deprived from any competence in the fi eld of property law.97

However, apart from the legal aspects of Article 345 TFEU, the provision does 
form a political barrier to adopt measures in this fi eld. 98 Chapter One has given two 
examples of how Article 345 TFEU is sometimes used to reject a proposal to har-
monise aspects of property law because the rules of property ownership are said to 
come under the competence of the Member States.99

2.3.2. The implementation of directives

After having discussed the competence to harmonise matters of property law, it 
is time to look at the implementation of directives. Directives only specify a result 
that has to be achieved, but leaves Member States the freedom to choose the form 
and methods (Article 288 TFEU). Even though the number of directives dealing with 
matters of property law is still low, it is important to determine the extent of this 
freedom.

2.3.2.1. General requirements

Member States are obliged to ensure that a directive is properly implemented in 
their legal system.100 They will in most cases have to alter the existing laws in order 
to give effect to a directive, but this is not always necessary. In a number of cases, the 
CJEU has decided that ‘the transposition of a directive does not necessarily require 
that its provisions be incorporated formally and verbatim in express, specifi c legis-
lation; a general legal context may, depending on the content of the directive, be 
adequate for the purpose provided that it does indeed guarantee the full application 
of the directive in a suffi  ciently clear and precise manner so that, where the directive 
is intended to create rights for individuals, the persons concerned can ascertain the 
full extent of their rights and, where appropriate, rely on them before the national 

94 Cf. Weatherill 2020, p. 3. He argues that ‘any national rule may be subjected to the discipline of 
legislative harmonisation pursuant to Article 114 TFEU (…) provided only that such harmonisa-
tion makes a true contribution to the good functioning of the internal market (…).’

95  Cases C-105/12 – C-107/12 Staat der Nederlanden v Essent NV a.o., ECLI:EU:C:2013:677, par. 36, C ase 
182/83, Fearon v Irish Land Commission [1984] ECR 3678, par. 7, C-302/97 Konle [1999] ECR I-3099, 
par. 7, Case C-300/01, Salzmann [2003] ECR I-492, par. 39. See also S agaert  a.o. 2012, p. 636-640.

96 Case C-350/92 Spain v Council [1995] ECR I-2003, par. 22.
97 Cf. Sagaert 2012, p. 640, Milo 2003, p. 383-384. See with regard to the harmonisation of security 

rights, Juutilainen 2018, p.  229 ff.
98 Cf. Milo 2003, p. 385.
99 Chapter One, paragraph 2.3.
100 See with respect to requirements of implementing directives  Twigg-Flesner 2013, p. 38-41.
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courts.’101 Furthermore, the Court has ruled that individuals must be made fully 
aware of their rights, and where appropriate, should be able to rely on them before 
the national courts.102

Member States are thus not required to transpose a directive by adopting legisla-
tion using precisely the same words of the directive. They may choose to incorporate 
a directive within the framework of the existing legal system, using national legal 
concepts rather than the concepts used by the directive to ensure consistency.103 A 
Member State may even choose not to adopt any implementation measures, if the 
Member State believes that its laws already meet the requirements of the directive. 
The laws will in that case have to ensure the full application of the directive in a 
suffi  ciently clear and precise manner. Although the latter choice may ensure a cer-
tain degree of consistency within the internal legal system, it is not full proof. Since 
concepts in directives are autonomous, it is possible that the CJEU will interpret a 
particular European concept in a way that does not coincide with the national law 
homonym.

2.3.2.2. The degree of harmonisation achieved by directives

Minimum and maximum harmonisation
Once the EU legislator has adopted a measure to harmonise an area of national law, 
the question will arise whether the national legislator has any residual power in that 
particular area. If a directive is solely based on Article 114 TFEU, Member States are in 
principle not allowed to adopt to more stringent rules than the rules agreed upon in 
the directive. On this point, Article 114 TFEU differs from the sector-specifi c, shared 
and support competences, like Articles 192 and 193 TFEU on the environment.104 
Nevertheless, Article 114 TFEU does contain a limited possibility that allows Member 
States to maintain (existing) national provisions after the harmonisation measure 
has been adopted. The Member State will have to demonstrate that maintaining 
them is necessary on the ground of major needs referred to in Article 36 TFEU, or 
relating to the protection of the environment or the working environment.105 The 
Commission will have to approve the national provisions involved.

101  Case C-58/02 Commission v Spain [2004] ECR I-636, par. 26,  Case 363/85 Commission v Italy [1987] 
ECR 1740, par. 7,  Case C-58/89 Commission v Germany [1991] ECR I-2626, par. 18,  Case C-131/88 
Commission v Germany [1991] ECR I-825, par. 6, Case C-365/93 Commission v Greece [1995] ECR 
1- 499, par. 9.

102 The aim of a directive is also relevant in this respect. If the directive intends to accord rights to 
nationals of other Member States, the condition that individual rights should be knowable and 
can be invoked before a national court becomes especially relevant. In the case of Commission 
v Kingdom of the Netherlands, the CJEU ruled that the Netherlands failed to properly implement 
Directive 93/13/ECC on unfair terms in consumer contracts into their national law. The Dutch 
government argued that Dutch legislation could be interpreted in conformity with Directive 
93/13/ECC and that this is settled case law of the Dutch Supreme Court. The CJEU nevertheless 
rejected this argument, because this manner of transposition cannot achieve the clarity and pre-
cision needed to meet the requirement of legal certainty – especially in the fi eld of consumer 
protection. Case C-144/99 Commission v Kingdom of the Netherlands [2001] ECR I-3558, par. 21-22. 
See also Twigg-Flesner 2013, p. 40.

103 Cf Twigg-Flesner 2013, p. 38-39.
104  Weatherill 2020, p. 4.
105 Craig & De Búrca 2020, p. 652-653, Weatherill 2020, p. 4.



Secondary EU law 2.3.3

61

It is possible that the harmonisation measure allows Member States some leeway. 
A distinction is made between minimum harmonisation and maximum harmonisa-
tion. The EU legislator can adopt a directive that contains maximum harmonisation. 
In that case, the directive regulates a fi eld in an exhaustive manner. Member States 
do not have any leeway to adopt more stringent rules than the EU standard set by 
the directive. Maximum harmonisation entails the pre-emption of national activity. 
It also means changes in the law with regard to that particular fi eld can only be made 
at an EU level.106

Directives that are based on minimum harmonisation allow for more legislative 
diversity, because they only set a minimum standard. As a consequence, Member 
States may adopt more stringent rules. However, this leeway is not unlimited, 
because the ceiling is determined by the Treaty.107 The more stringent national rules 
are open to scrutiny to determine whether they are compatible with the Treaty, in 
particular the free movement provisions.108

2.3.3. Ensuring proper implementation

Member States are burdened with the task of ensuring that a directive can have 
effect in their legal systems. The failure to properly implement a directive in time has 
a number of consequences.109 First of all, the Commission can start an enforcement 
procedure against the Member State in remiss (Article 258 TFEU). The Commission 
shall deliver a reasoned opinion on the matter to the Member State. If the latter fails 
to comply with the opinion within the period laid out therein, the Commission may 
start a procedure before the Court.

The characteristic of directives is they do not have direct effect. However, an 
important exception is made if a directive has not been implemented when the 
implementation period expires. A directive may, in that case, acquire direct, vertical 
effect. If a Member State has failed to implement a directive in time, it should not 
be able to rely on this failure to undermine an individual from invoking the rights 
granted by the directive. For this reason, individuals may rely on the provisions in 
the directive in relation to the Member State. A prerequisite for a provision to have 
direct, vertical effect is that its subject matter is unconditional and suffi  ciently pre-
cise.110

Even though directives do not have direct horizontal effect, the impact of a direc-
tive may still be felt in horizontal relations. The CJEU has determined in Von Colson111 
that following the fi delity provision of what is now Article 4 par. 3 TEU, national 
courts are required to interpret national law in the light of the wording and purpose 
of the directive in order to achieve the result pursued by the directive.112 The duty 

106 Craig & De Búrca 2020, p. 661, Weatherill 2020, p. 5-6, Snell 2020, p. 361.
107  Case C-205/07 Gysbrechts [2008] ECR I-9979, par. 34.
108 Craig & De Búrca 2020, p. 661, Weatherill 2020, p. 6-7, Snell 2020, p. 361.
109 See Johnston & Unberath 2010, p. 92-94.
110 Cf Case 41/74 Van Duyn v Home Offi  ce [1974] ECR 1337, par. 12. See also  Craig & De Búrca 2020, 

p. 237-238, Bobek 2020, p. 164-165,  Asser/Hartkamp 3-I 2019/155.
111 Case 14/83 Von Colson and Kamann v Land Nordrhein-Westfalen [1984] ECR 1891, par. 26. See also 

Craig & De Búrca 2020, p. 244-245, Asser/Hartkamp 3-I 2019/181-183.
112 See also Chalmers, Davies & Monti 2019, p. 316-318.
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of harmonious interpretation not only concerned implementing legislation adopted 
after the directive. National law as a whole should, as far as possible, be interpreted 
in light of the wording and purpose of the directive.113 The duty of harmonious inter-
pretation is not absolute. It is limited by the general principles of law which form 
part of the EU, particularly the principles of legal certainty and non-retroactivity.114 
A national court is thus not obliged to interpret national law in conformity with a 
directive, if that would lead to an interpretation contra legem, i.e. an interpretation 
against the natural wording of the provision.115

Lastly, a Member State that fails to implement a directive on time may be held lia-
ble for damages. The fact that a directive is not implemented on time may prejudice 
individuals because they cannot rely on the rights granted to them by the directive. 
In order to claim damages, an individual will not only have to demonstrate that the 
Member State has breached EU law by not properly implementing the directive in 
time. The breach must be suffi  ciently serious.116

2.3.4. The interpretation of directives

National courts also play a role in ensuring that a directive can have effect in their 
legal system. According to standard case law, national courts are obliged to interpret 
concepts in a directive in an autonomous and uniform manner. The national court 
will have to take into account the context of the provision and the purpose of the 
directive in question. According to the CJEU, only such an autonomous interpretation 
is capable of securing for that directive full effi  cacy and uniform application of those 
concepts in all the Member State.117 The diffi  culty is that a concept in a directive may 
be ambivalent. In that case, the national court can make a reference to the CJEU for 
a preliminary ruling.

Preliminary ruling
On the basis of Article 267 TFEU, the CJEU shall have jurisdiction to give a prelimi-
nary ruling regarding (i) the interpretation of the treaties and (ii) the validity and 
interpretation of acts of the institutions (…) of the EU. If a question concerning the 
interpretation arises before a national court, that court may request the Court to give 
a ruling on the matter, if it believes that a decision on the question is necessary to 
give judgment. The power to ask for a preliminary ruling is thus at the discretion of 
the national courts. An exception, however, is made if that question is raised in a case 
before a court against whose decisions there is no normal remedy under national 
law. This will in most cases be the highest court of that country, but can also be 
a court of fi rst instance if national law prohibits appeal, for instance, because the 

113 Case C-106/89 Marleasing SA v La Comercial Internacionale de Alimentacion [1990] ECR I-4135, 
par. 8.

114 Case C-80/86 Kolpinghuis Nijmegen BV [1987] ECR 3982, par. 13.
115 Case C-105/3 Pupino [2005] ECR I-5309, par. 37.
116  Joint Cases C-46/93 and C-48/93 Brasserie du Pêcheur [1996] ECR I-1131, par. 51.
117 Case C-151/02 Landeshauptstadt Kiel v Jaeger [2003] ECR I-08389, par. 58, Case C-287/98 Luxem-

bourg v Linster [2000] ECR I-6917, par. 43. See also Twigg-Flesner 2003, p. 122.
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pecuniary sum in question is considered to be insignifi cant.118 In those cases, the 
national court must refer the question to the Court of Justice of the European Union. 
One must keep in mind that the Court cannot resolve the issue. The Court may only 
give an interpretation of EU law and some guidance of how EU law should be applied 
to the facts.119

Gold plating directives and the interpretation of EU law
A Member State may sometimes decide to enlarge the applicability of a directive 
outside the area required by the directive. This process is sometimes referred to as 
‘gold plating’ the directive.120 It is of course possible that a question of interpretation 
arises about a national provision that is based on a directive, but strictly speaking 
falls outside its scope. The question is whether the national court can make referral 
to the CJEU for a preliminary ruling.

There is a line of cases which suggests that the Court has jurisdiction in these 
type of cases and that the national court could and should refer to the Court for a 
preliminary ruling.121 In the Dzodzi case122 a Togolese woman who was the widow 
of a Belgian national, appealed against an administrative decision ordering her to 
leave Belgium. The Tribunal of fi rst instance of Brussels referred to the Court for a 
preliminary ruling concerning the question whether, and in what circumstances the 
Community provisions conferred a right of residence on a national of a non-Mem-
ber State. This question was considered relevant by the Tribunal of fi rst instance, 
because Article 40 of the Belgian law of 15 December 1980 treated the spouse of a 
Belgian national as a Community citizen. Both the Belgian State and the Commis-
sion argued that the issue only concerned the application of domestic Belgian law 
– Article 40 of the Belgian law after all extended the scope of Community provisions 
to spouses of Belgian nationals. Since the issue did not have an effect on the fi eld of 
application of Community law, the Belgian State and the Commission believed that 
the Court had no jurisdiction. The Court disagreed and ruled that it was solely for the 
national court before which the dispute has been brought, to determine the need for 
a preliminary ruling. The Court furthermore held that:

‘It does not appear either from the wording of Article 177 (now: Article 267 TFEU) or from the aim 
of the procedure introduced by that article that the authors of the Treaty intended to exclude from 
the jurisdiction of the Court requests for a preliminary ruling on a Community provision in the 
specifi c case where the national law of a Member State refers to the content of that provision in 
order to determine rules applicable to a situation which is purely internal to that State.’123

118 Under the Dutch civil procedure law, it is impossible for parties to appeal against a decision if the 
matter concerns a sum lower than € 1.750 (Article 332 Code of Civil Procedure).

119 See Craig & De Búrca 2020, p. 527-528, Chalmers, Davies & Monti 2019, p. 179-181, Twigg-Flesner 
2013, p. 45-46.

120 Mance 2013, p. 440.
121 Mance 2013, p. 439-440.
122  Joined Cases C-297/88 and C-197/89 Dzodzi v Belgium [1990] ECR I-3783.
123 Dzodzi case, par. 36. See also  Case C-130/95 Giloy and Haupzollamt Frankfurt am Main-Ost [1997] 

ECR I-4295, par. 28 , Case C-1/99 Kofi sa Italia [2001] ECR I-231, par. 21.
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So, the starting point is that national courts have the discretion to determine whe-
ther a reference to the Court is necessary to come to a decision in a particular case. 
If the national law is based on a EU directive, the Court will probably give a decision 
even if this law falls outside the scope of the directive.124

Conclusion

This chapter has described in very broad brush strokes how EU law may interfere 
with national property law. First of all, it has been determined whether primary EU 
law may infl uence the development of national property law. Many Member States 
adhere to a closed system of property rights. This means that the law determines 
in a mandatory manner the number of property rights as well their content. If a 
situation of confl it mobile occurs and the Dutch legal system is unfamiliar with the 
property right in question, it will be adapted or converted into a property right that 
is recognised in Dutch law. This process of conversion may lead to a loss of powers or 
rights. A number of legal scholars – in particular Akkermans and Ramaekers – have 
argued that the non-recognition of the foreign property right constitutes an MEE in 
the sense of Article 34 TFEU.

The fi rst part of this chapter has tried to refute this argument using the extended 
retention of title clause as an example. German suppliers commonly use such clause 
in their contracts. In view of the Krantz-decision, this measure will not be caught 
by Article 34 TFEU. The possibility that a German supplier is dissuaded from doing 
business in the Netherlands because the extended retention of title will be ineffec-
tive under Dutch law is too indirect and remote to warrant the conclusion that the 
measure causes hinder to trade. Even if one assumes for the sake of argument that 
the measure had a restrictive effect on trade, it would still not be forbidden under EU 
law. The rules of property law are essential for conducting trade. However, certain 
modalities like the extended retention of title clause are not possible, because Dutch 
law adheres to a closed system of property rights. If Dutch courts were forced to 
recognise the extended retention of title clause, all sorts of new questions would 
arise to which Dutch law did not have a ready answer. This legal penumbra is a 
source of uncertainty which in turn may have an adverse effect on trade. Ensuring 
coherence of the system of property law is thus a very important mandatory require-
ment that carries much weight. The measure that declares the extended retention 
of title clause ineffective thus serves a necessary purpose and cannot be regarded as 
disproportional. Finally, it must be kept in mind that Article 34 TFEU does not gua-
rantee an absolute right to economic or commercial freedom. This provision ensures 
the opening-up of national markets, but should not be turned into a deregulatory 
tool.

Since the divergence between national property laws may become problema-
tic as the market integration continues, it is likely that at one point the EU legis-
lator will adopt measures to harmonise aspects of property law. The second part of 
this chapter has described the various aspects of harmonising property law. Even 
though Article 345 TFEU states that ‘the Treaties shall in no way prejudice the rules 

124 Cf. Craig & De Búrca 2020, p. 498.
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in Member States governing the system of property ownership’, it probably does not 
prevent the EU legislator from adopting harmonising measures. If the conditions 
of Article 114 TFEU are fulfi lled, the EU legislator will be competent to adopt har-
monising measures to enhance the internal market, even if they concern matters 
of property law. Article 345 TFEU may however operate as a restraint. Even though 
the meaning of Article 345 TFEU is not entirely clear, it is possible that this provision 
attaches additional weight to the requirements of proportionality and subsidiarity. 
In any case, the provision operates as political restraint. During the co-decision pro-
cedure that has led to the so-called Late Payment Directive, the Council presented 
Article 295 EC (now: Article 345 TFEU) as an obstacle to including a provision con-
cerning the third-party effectiveness of retention of title clause. The Member States 
were afraid that such a provision would disrupt their national system.

EU directives and regulations touching upon matters of property law are still 
relatively small in number at this moment. However, this may change as the market 
integration continues. As cross-border transactions and activities increase, divergen-
ces between national property laws will likely become problematic. Measures will 
have to be adopted in order to overcome these diffi  culties. What these measures will 
look like, is of course still uncertain. However, this book assumes that they include 
harmonising aspects of property law through directives.
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CHAPTER 3

The Financial Collateral Directive

Introduction

As was said in the introductory chapter, this book aims to determine how directives 
concerning matters of property law should be implemented in Dutch law. Since 
the Financial Collateral Directive (hereinafter also the Directive) is one of the few 
European instruments that actually harmonises aspects of property law, the study 
will focus on the Directive. This book is composed of three parts. Each part revolves 
around a particular aspect of the Directive that is incompatible with with Dutch 
property law. It will discuss which measures have been adopted to implement these 
aspects, what effect these measures have on the system of property law and whe-
ther additional measures should have been adopted to ensure coherency. Hopefully, 
these parts together will provide a basis for answering the question how property 
law directives should be implemented in Dutch law. Before discussing these aspects, 
it is convenient to have a better understanding of the Directive. This chapter will 
therefore provide an overview of this Directive. A more detailed discussion of the 
relevant provisions will, if necessary, be provided in the different parts of the book.

3.2. Background and purpose of the Directive

The Commission stated in the Financial Services Action Plan of 19991 that urgent 
action was necessary to reap the full benefi ts of the single currency and a well-func-
tioning European fi nancial market. The remaining barriers on the capital markets 
had to be removed through harmonisation. One area in which legislative action was 
considered necessary was the use of collateral.

In the fi nancial markets, taking collateral is one of the most important methods 
of eliminating or mitigating credit risks in fi nancial transactions, i.e. the risk that 
the counterparty will default his obligation, or go bankrupt.2 The provision of col-
lateral typically occurs on the basis of a collateral arrangement. However, around 
the turn of the century, the laws and rules throughout the European Union con-
cerning collateral allegedly were complex, inconsistent and in important respects, 

1 Commission, ‘Implementing the framework for fi nancial markets: action plan’, COM (1999) 232.
2 See Benjamin 2000, p.79-80.
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out-of-date.3 The legal diversity formed an impediment to the use of collateral, in 
particular in cross-border situations.  The implementation of the Settlement and 
Finality Directive4 had furthermore demonstrated how important it was to have 
common rules for collateral that was provided to cover obligations arising out of 
payment and securities settlement systems.5 The Commission therefore promised 
in 1999 to prepare a directive on cross-border use of collateral, in close cooperation 
with market experts and the Member States.6 Two years later, in 2001, the Commis-
sion published a proposal for a directive7 that would eventually lead to the adoption 
of the Financial Collateral Directive.

The purpose of the Directive is to establish a legal framework on a Community 
level for the provision of fi nancial collateral. On the basis of the Directive, fi nancial 
collateral can be provided under both a security interest and a title transfer arrange-
ment. Member States will thus have to ensure that both techniques can have full 
effect in their legal system. The Directive tries to make it easier for parties to provide 
collateral under an fca by reducing formalities. Furthermore, in order to increase 
legal certainty, a number of bankruptcy provisions are not applicable to the fca. 
The Directive also provides clarity about the question which law shall govern the 
proprietary aspects of providing collateral under an fca in an international context.  
All in all, the idea behind establishing this Community regime is to increase legal 
certainty of fcas. This in turn will ‘contribute to the integration and cost-effi  ciency of 
the fi nancial market as well as to the stability of the fi nancial system in the Commu-
nity, thereby supporting the freedom to provide services and the free movement of 
capital in the single market in fi nancial services.’8 Recital 17 furthermore indicates 
that ‘[t]his Directive provides for rapid and non-formalistic enforcement procedures 
in order to safeguard fi nancial stability and limit contagion effects in case of a default 
of a party to a fi nancial collateral arrangement.’

Directive 2009/44 /EC amended both the Finality and Settlement Directive and 
the Financial Collateral Directive9. The most important change with regard to the 
Directive is the enlargement of its scope. Credit claims can now also be provided 
as fi nancial collateral. The EU legislator has, over the years, adopted directives and 
regulations that touch upon the Collateral Directive, but do not alter its scope. 
Out of these, Regulation (EU) 2015/2365 on transparency of securities fi nancing 

3 See ISDA, Collateral Arrangements in the European Financial Markets, The Need for National Law 
Reform (March 2000), p. 3-4 <http://www.isda.org/c_and_a/pdf/NeedLawReform.pdf> accessed 
18 Augustus 2013.

4 Directive 98/26/EC on settlement fi nality in payment and securities settlement systems [1998] OJ 
L 166/45.

5 COM (1999) 232, p. 8-9.
6 Ibid, p. 24.
7 Commission, ‘Proposal for a directive of the European Parliament and the Council of fi nancial 

collateral arrangements’, COM (2001) 168 fi nal.
8 Recital 3 of the preamble to the Directive.
9 Directive 2009/44/EC amending Directive 98/26/EC on settlement fi nality in payment and securi-

ties settlement systems and Directive 2002/47/EC on fi nancial collateral arrangements as regards 
linked systems and credit claims, [2009] OJ L 146/37.
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transactions is probably the most important one.10 Chapter 11 will discuss this regu-
lation in more detail.

The Directive has been in force now for almost twenty years. During that period, 
the CJEU has given two preliminary rulings concerning the interpretation of the 
Directive. On 16 November 2016, the CJEU gave a decision in the Swedbank case11. 
The court gave a preliminary ruling on the meaning of the terms ‘fi nancial obliga-
tion’, ‘relevant fi nancial obligations’ and ‘provision of fi nancial collateral’. The Court 
gave its second preliminary ruling some two years later in the Aviabaltika case12. 
Central in that case was the interpretation of Article 4 of Directive that deals with 
the enforcement of the security fca. These decisions will be discussed here, but also 
in more detail in other parts of this book.

3.3. Financial collateral

3.3.1. Cash, fi nancial instruments and credit claims

A fi nancial collateral arrangement can be described as an arrangement on the basis 
of which one party (the collateral provider)13 provides fi nancial collateral to ano-
ther party (the collateral taker) for the purpose of securing or otherwise covering 
the performance of a fi nancial obligation. Originally, the Directive only recognised 
two categories of fi nancial collateral, namely cash and fi nancial instruments. Cash is 
defi ned as money credited to a bank account or similar claims for the repayment of 
money (Article 2 par. 1 (d) Directive).

One of the questions that arose in Swedbank was whether the Directive would 
also be applicable to monies credited to an ordinary bank account. The facts of this 
case was relatively straightforward. On 14 April 2007, the successor of Private Equity 
Insurance Group SIA entered into a standard current account contract with Swed-
bank. According to the terms of the agreement, the money in the account are pledged 
to the bank as fi nancial collateral. The successors of Private Equity Insurance Group 
went bankrupt on 25 October 2010. Since they owed Swedbank a certain sum of 
money as maintenance commission, the bank debited the bank account. The bank-
ruptcy administrator wanted to recover this sum invoking the principle of equality 
of creditors. The lower Latvian courts rejected the application on the basis that the 
Latvian law excluded fi nancial collateral from the applicability of insolvency law. 
When the case came before the Latvian Supreme Court, it referred the case to the 
CJEU for a preliminary ruling.

Since the Directive is adopted in a legal context, which inter alia included Direc-
tive 98/26/EC dealing with securities payment and settlement systems (recitals 1 

10 Regulation (EU) 2015/2365 of the European Parliament and the Council of 25 November 2015 on 
transparency of securities fi nancing transactions and of reuse and amending Regulation (EU) No 
648/2012 [2015] OJ L 337/1.

11  Case C-156/15 Private Equity Insurance Group SIA v Swedbank SA, ECLI:EU:C:2016:851.
12  Case C-107/17 Aviabaltika UAB v Ūkio Bankas AB, ECLI:EU:C:2018:600.
13 The collateral provider and the person of the debtor do not necessarily have to be one and the 

same person. It is possible that the collateral provider provides fi nancial collateral to secure a 
fi nancial obligation of which someone else is the debtor.
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and 4), it was uncertain whether the Directive also applied to monies credited to an 
ordinary bank account. The CJEU held that the Directive was applicable. According 
to the Court, there is no support for the suggestion that the scope of the Directive 
is limited to cash deposited in accounts used in payment and securities settlement 
systems. The Directive is silent about such a restriction. In fact, the Directive was 
adopted with the objective of going beyond the scope of Directive 98/26/EC.14

The description of fi nancial instruments is more extensive compared to that of 
cash. Financial instruments include shares in a company, securities equivalent to 
shares, bonds and other debt instruments if these are tradable on the capital market. 
The defi nition of fi nancial instruments also includes shares that are normally dealt in 
and which give the right to acquire any such shares, bonds or other securities by sub-
scription, purchase or exchange or which give rise to a cash settlement. As a result 
of Directive 2009/44/EC, the scope of eligible fi nancial collateral has been enlarged 
to include credit claims. These are pecuniary claims arising out of an agreement 
whereby a fi nancial credit institution grants credit in the form of a loan (Article 2 
par. 1 (o) Directive).

3.3.2. The dual function of fi nancial collateral

Even though fi nancial collateral provided under an fca, primarily, serves to mitigate 
credit risk, it often has another purpose as well, namely the purpose of economic 
use.15 This duality of collateral can easily be explained on the basis of a so-called 
repurchase agreement, or repo.

The Directive explicitly states that a repo falls under the scope of the title transfer 
fca (Article 2 par. 1 under (b) Directive). Players in the fi nancial market conclude 
this type of agreement16 to obtain short term funds from banks or other fi nancial 
institutions.17 The seller – normally the party who is in need of money – sells bonds 
to the buyer against a purchase price. Simultaneously, parties agree that at a future 
point in time the seller shall buy back equivalent bonds from the buyer against the 
repurchase price which consists of the purchase price plus a fee calculated over the 
term of the agreement – also known as the repo rent. 18

Legally, a repo consists of a combination of a sale and a buy-back transaction 
with respect to bonds or other securities. However, from an economic point of view, 
it resembles a secured loan: the purchase price represents the principal amount; 
the transferred bonds serve as collateral for the pay back of the loan while the fee 
could be regarded as interest on the borrowed amount.19 If an event of default 
occurs during the term of the agreement – the seller goes bankrupt for instance – the 

14 Swedbank, par. 34-35.
15 Keijser 2006, p. 16-17.
16 Repo transactions usually occur on the basis of a master agreement like the Global Master 

Agreement 2011 (GMRA) drawn up by the Securities Industry and Financial Markets Association 
(SIFMA) and the International Capital Market Association (ICMA). The document can be found at 
<http://www.icmagroup.org> accessed 10 June 2021.

17 Benjamin 2000, p.138 ff.
18 See Beale, Bridge, Gullifer & Lomnicka 2018, par. 7.60-7.73, p. 299-302, Choudhry 2010, p. 134-136, 

Keijser 2006, p. 11-12, Benjamin 2000, p. 138-139.
19 See Van Vliet 2019, par. 67, p. 68-69, Diamant 2015, p. 19.
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value of the transferred bonds will normally be suffi  cient to cover the obligation of 
payment of the repurchase price. The bonds thus serve a security function. However, 
since the repurchase agreement leads to a full transfer of title, the buyer can do with 
the transferred bonds as he likes. He can sell them on, or use them as collateral. The 
buyer is only obliged to retransfer bonds equivalent to the purchased bonds.

The Directive, to a certain extent, embraces these two functions of fi nancial col-
lateral. The dual character of fi nancial collateral is self-evident with regard to a title 
transfer fca. Since this type of collateral arrangement leads to a transfer of property, 
it is clear that the collateral taker is entitled to use the provided collateral, unless 
parties have agreed otherwise.20 In case of a security fca, the duality is in principle 
absent, because this type of arrangement merely leads to the creation of a security 
right over the provided collateral. However, as will be discussed later on, the Direc-
tive enables parties to a security fca to agree upon a right of use. The collateral taker 
may in that case use the collateral as if he were the owner.

3.4. Parties to a fi nancial collateral arrangement

Although the Directive establishes a regime for fi nancial collateral arrangements, 
the scope of this regime is limited in at least two ways. The Directive only applies 
to fi nancial collateral that consists of cash, fi nancial instruments, and credit claims. 
Furthermore, only a limited number of parties can enter into an fca that is governed 
by the Directive – the scope ratione personae. According to Article 1 par. 2 of the 
Directive, the collateral taker and the collateral provider must each belong to one of 
the categories mentioned in that paragraph. They include: (a) a public authority, (b) 
a central bank, the European Central Bank, the Bank for International Settlements 
and a multilateral development bank, (c) a fi nancial institution subject to pruden-
tial supervision, including a credit institution, an investment fi rm and an insurance 
undertaking, (d) a central counterparty, settlement agent or clearing house. A per-
son, other than a natural person, including unincorporated fi rms and partnerships 
can also be a party to an fca, provided that the other party belongs to one of the 
categories mentioned in (a) to (d) (Article 1 par. 2 under (e) Directive).

Member States are allowed to exclude the last category from the scope of this 
Directive (Article 1 par. 3 Directive), but the Dutch legislator has chosen not to make 
use of this exemption. In the original Bill to implement the Collateral Directive21, 
Title 7.2 of the Dutch Civil Code would have been applicable to every fca, unless one 
of the parties is a natural person not acting in the exercise of a profession or a busi-
ness. The Dutch Senate (Eerste Kamer), however, believed this choice to enlarge the 
scope of the Directive to be undesirable and rejected the original bill.22 In the revised 

20 The fact that fi nancial collateral provided under a title transfer fca can serve both functions does 
not necessarily mean that it should do so. Parties are of course free to determine otherwise. Keij-
ser’s contention that Article 6 of the Directive only applies to those title transfer arrangements 
whereby fi nancial collateral serves both purposes, therefore seems to be incorrect. See Keijser 
2006, p. 160-162.

21 Kamerstukken II, 2001-2002, 28 847, nrs 1-2 (Bill).
22 This is an example of how implementing a directive beyond its scope requires prudence. Since the 

Collateral Directive contains a liberal regime for providing fi nancial collateral, enlarging its fi eld 
of application in this manner would have been undiserable. Cf. Smits 2006, p. 101.
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bill23, the legislator more or less followed the Directive with respect to the persons 
eligible to conclude an fca. A natural person acting in the exercise of a profession or 
trade can be a party to an fca, provided that the other party belongs to one of the 
categories mentioned in Article 7:52 par. 1 under (a) till (d) which correspond to the 
categories in Article 1 par. 2 under (a) till (d) of the Directive.

3.5. The security fi nancial collateral arrangement

The Directive recognises two different techniques for providing fi nancial collateral, 
either by title transfer or by creating a security right over the fi nancial collateral. The 
difference between these two techniques is clear. A title transfer fca entails a transfer 
of full ownership of (or entitlement to) the fi nancial collateral from the collateral 
provider to the collateral taker. A security fca on the other hand merely leads to the 
creation of a security right. In the latter case, ownership of the fi nancial collateral 
will remain with the collateral provider. Even though most Member States will be 
familiar with the concept of a security right, or a pledge, the Directive contains unor-
thodox provisions for the security fca.

3.5.1. Providing fi nancial collateral under a security fca and formalities

As was said earlier, the Directive intends to limit administrative burdens for the 
parties to an fca by establishing a minimum regime. Member States may therefore 
not require that the creation, validity, perfection, enforceability or admissibility in 
evidence of an fca be dependent on the performance of any formal act. A similar pro-
hibition exists with regard to providing collateral on the basis of an fca (Article 3 par. 
1 Directive). Since the Directive does not give a defi nition of a formal requirement, it 
is not entirely clear what constitutes a (forbidden) formal requirement. The Directive 
only gives a list of examples of formal requirements. They include: the execution of 
any document in a specifi c form or in a particular manner, the making of any fi ling 
with an offi  cial or public body, registration in a public register, or notifi cation to a 
public offi  cer.24

There must be some sort of balance between market effi  ciency and the protection 
of parties to the fca and third parties, in particular against fraudulent acts.25 For this 
reason, the regime of the Directive only applies to fi nancial collateral arrangements 
which provide for some form of dispossession. The act dispossession involves the 
provision of fi nancial collateral and where this provision can be evidenced in writing 
or a durable medium ensuring thereby the traceability of the collateral.26 Member 
States may therefore only require that the fi nancial collateral – i.e. cash, fi nancial 
instruments and credit claims – is delivered, transferred, held, registered or other-
wise designated so as to be in the possession or under the control of the collateral 
taker (Article 3 par 2 in conjunction with Article 2 par. 2 Directive).

23 Kamerstukken II, 2004-2005, 30 138, nr. 2 (Bill).
24 Recital 10 of the preamble to the Collateral Directive.
25 Ibid.
26 Recital 9 of the preamble to the Collateral Directive.
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The prohibition to require formalities with regard to the provision of fi nancial 
collateral might be incongruous with Dutch property law, in particular with the 
rules of transferring and pledging claims (Article 3:94 par. 1 and 3: 236 par. 2 DCC). 
Since cash under Dutch law is qualifi ed as a claim against the bank for the credited 
amount27, the creation of a pledge over cash requires the drawing up of a deed, and 
notifi cation. These formalities may be incompatible with Article 3 of the Directive. 
This subject will be discussed in the second part of this book.

3.5.2. Enforcement of the security fi nancial collateral arrangement

3.5.2.1. Article 4 Directive: different methods of enforcement

The enforcement of fi nancial collateral provided under a security fca is governed 
both by the rules of the Directive and the terms agreed to in the fca. Article 4 par. 1 
of the Directive determines the manner in which the different categories of fi nancial 
collateral must be realised. Since cash has a nominal value28, the realisation of cash 
occurs by setting of the amount against, or applying it in discharge of the relevant 
fi nancial obligation. If the provided fi nancial collateral consists of fi nancial instru-
ments and/ or credit claims, the realisation occurs by way of sale or by appropria-
tion.29 Their value is subsequently set off against, or applied in discharge of the rele-
vant fi nancial obligation.

Appropriation is only possible, if parties have agreed to this in the security fca 
and if they have also agreed to the valuation of the fi nancial instruments and/ or 
credit claims. The choice of the EU legislator to allow for appropriation of the fi nan-
cial collateral is understandable. Although a sale is a suitable method to establish 
the value of collateral, it does have a number of drawbacks. It may for instance be 
diffi  cult to fi nd a suitable buyer for the collateral. Another possibility is that the mar-
ket is so unfavourable that the sale will have to be postponed to a later moment. 
Appropriation may thus under certain circumstances be an attractive alternative.

The Directive aims to establish a rapid and non-formalistic enforcement pro-
cedure to safeguard fi nancial stability and limit contagion effect in case of default.30 
For this purpose, Member States may not require any of the formal acts mentioned 
in Article 4 par. 4 of the Directive. They include: the requirement that the intention 
to realise shall be notifi ed in advance; the need to approve the terms of the rea-
lisation by any court, public offi  cer or other person; the demand that realisation be 

27 See a.o. Mijnssen 2010, p. 3.
28 It is of course possible that the cash collateral and the fi nancial obligation are expressed in dif-

ferent currencies. Parties to the fca must in that case determine in which currency the set-off or 
discharge shall take place, as well as the relevant exchange rate.

29 The Collateral Directive originally contained an opt-out provision in Article 4 par. 3. Member Sta-
tes which did not allow appropriation of pledged goods, were not obliged to recognise this tech-
nique. However, this opt-out provision has been removed, because none of the Member States 
has used it (Article 7 under (c) Directive 2009/44/EC). See  Commission, ‘Proposal for a Directive 
amending Directive 98/26/EC on settlement fi nality in payment and securities settlement sys-
tems and Directive 2002/47/EC on fi nancial collateral arrangements as regards linked systems and 
credit claims’, COM (2008) 213 fi nal, p. 10.

30 Recital 17 of the preamble to the Collateral Directive.
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conducted by public auction or in any prescribed manner; the demand that an addi-
tional period of time must have elapsed before the collateral taker may commence 
realising the assets. Member States must also ensure that an fca can take effect in 
accordance with its terms, notwithstanding the commencement of or continuation 
of an insolvency procedure in respect of the collateral taker or collateral provider 
(Article 4 par. 5 Directive).

However, a balance must be struck between the interest of a rapid and non-for-
malistic enforcement and the protection of the collateral provider and third parties. 
Member States may therefore require that the realisation or valuation of the fi nan-
cial collateral and the calculation of the fi nancial obligations are conducted in a com-
mercially reasonable manner (Article 4 par. 6 Directive).31

3.5.2.2. Aviabaltika case

Facts
Since the CJEU gave a preliminary ruling on the interpretation of Article 4 of the 
Directive in the Aviabalitka case mentioned earlier, this may be a convenient place 
to discuss that case in some detail. The interesting aspect about this case is that the 
CJEU had to interpret Article 4 in connection with the somewhat unusual situation 
that the collateral taker is bankrupt. Since the facts are complicated and somewhat 
opaque, they will be presented in broad outlines.

On 10 October 2011 and 16 Augustus 2012, Aviabaltika and Ūkio bankas had 
entered into two guarantee agreements. Pursuant to these agreements, guarantees 
were provided to Aviabaltika’s contracting parties. This occurred through a chain 
of counter guarantee agreements: Ūkio bankas entered into a counter guarantee 
agreement with Commerzbank AG that provided guarantees to the State Bank of 
India. The latter provided guarantees to the end benefi ciaries, namely Aviabaltika’s 
contracting parties. On the basis of the 2011 and 2012 agreements, Aviabaltika had 
to transfer funds to Ūkio bankas as guarantee for its obligations. It was common 
ground that these funds qualifi ed as fi nancial collateral provided under a security 
fca. These funds must be qualifi ed as cash in the sense of Article 2 par. 1 under (d) 
of the Directive.32

Ūkio bankas became subject to insolvency proceedings on 2 May 2013. Avia-
baltika, in the meantime, defaulted on its obligation to its contracting parties, 
which triggered the chain of guarantees. Although the facts are unclear, it stands 
to reason that Aviabaltika’s counrterparties called upon the State Bank of India as 
guarantee. The latter subsequenlty came knocking on Commerzbank’s door. Since 
Commerzbank was compelled to reimburse the State Bank of India pursuant to the 
counter guarantee agreement, it debited part of the funds that Ūkio bankas had 

31 Ibid.
32 See Aviabaltika, par. 10. The CJEU considers that ‘[t]he 2011 and 2012 agreements provided that 

the funds paid into that account, together with the claim for repayment of those funds, were 
transferred to the bank as a security (…)’. Another clue provides the description of the legal con-
text in paragraph 5 of the judgment. The CJEU only mentioned Article 4 par. 1 under (b) of the 
Directive, which deals with the enforcement of the security fca with respect to cash. For these 
reasons, the provided fi nancial collateral was probably cah collateral.
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transferred by way of security. Ūkio bankas in turn offset part of the withdrawals 
made by Commerzbank not with the provided fi nancial collateral, but with other 
funds belonging to Aviabaltika. It then claimed that Aviabaltika should repay the 
portion of the amount owed under the 2011 and 2012 agreements remaining after 
that offsetting, plus interest. Aviabaltika submitted that Ūkio bankas should have 
used the funds provided as fi nancial collateral to recover its claim.

Ūkio bankas subsequently went bankrupt. The lower courts in Lithuania held that 
following the commencement of the insolvency proceedings against Ūkio bankas, 
the funds provided as fi nancial collateral were included in the assets remaining after 
the insolvency. Ūkio bankas’ right to make use of them was limited by the prohibi-
tion of discharging any obligation that had not been discharged at the date on which 
those proceedings were commenced pursuant to the relevant national legislation.33

Preliminary issues
When Aviabaltika brought an appeal before the Lithuanian Supreme Court, the latter 
referred the case to the CJEU for a preliminary ruling. In brief, the referring court 
asked the following questions:

Does Article 4 par. 5 of the Directive impose an obligation on Member States to 
establish legal rules that enable the collateral taker to recover its claim from the 
provided collateral in case of an enforcement event, if that event occurs after an 
insolvency proceeding has started against the collateral taker?

Should Article 4 par. 1 and 5 of the Directive be systematically interpreted as con-
ferring on the collateral provider the right to demand that the collateral taker should 
primarily obtain satisfaction of its claim by using the provided fi nancial collateral?

If the answer to question two is in the negative, and the collateral taker satis-
fi es its claim by using other assets belonging to the collateral provider, the question 
arises whether the collateral provider should be granted priority over the collateral 
taker’s other creditors to recover the provided collateral.

Preliminary ruling question 1
Before discussing the CJEU’s answers to the preliminary questions, it must be rei-
terated that in this case, the provided fi nancial collateral was included in the assets 
remaining after Ūkio bankas’ insolvency and that the collateral consisted of cash 
in the sense of the Directive. The bank argued that it was prohibited according to 
national law to discharge any obligation that had not been discharged at the date of 
the commencement of the insolvency proceedings.

The CJEU ruled that the collateral taker should be able to recover its claim from 
the provided collateral even if the enforcement event occurs after an insolvency 
proceeding has been commenced against the collateral taker. The Court’s reasoning 
is based on a textual interpretation of Article 4 par. 5 of the Directive and a teleolo-
gical argument. On the basis of Article 4 par. 5 of the Directive, Member States need 
to ensure that an fca can take effect in accordance with its terms notwithstanding 
the commencement or continuation of winding-up proceedings in respect of the 

33 Aviabaltika, par. 16.



3.5.2.2 The Financial Collateral Directive

76

collateral provider or the collateral taker. The wording of this provision suggests that 
the collateral taker should be able to enforce the security fca, even if the enforce-
ment event occurs after the commencement of the insolvency proceeding against 
the collateral taker.34

This interpretation is supported by the aims that the Directive tries to achieve. 
Recital 3 of the preamble states that the Directive intends to contribute to the inte-
gration and cost-effi  ciency of the fi nancial market and to the fi nancial stability of 
the system in the European Union. For this purpose, the Directive establishes a legal 
regime which limits the administrative burdens for parties using fi nancial collateral. 
It also aims to increase legal certainty of such collateral by ensuring that certain 
provisions of national insolvency law are not applicable to fcas. The latter will help 
safeguard fi nancial stability and limit contagion effects in case one of the parties to 
the fca defaults its obligation.

A different interpretation would defeat the objectives of safeguarding fi nancial 
stability and limiting contagion risks. The CJEU considered in paragraph 28 of its 
judgment that:

‘An interpretation of Article 4(5) of that directive whereby the security fi nancial collateral arran-
gement would become ineffective as a result of the commencement of insolvency proceedings 
against the taker, preventing that party from effectively recovering its claim from that collateral 
and obliging the provider, in practice, to pay the taker the amount of that collateral a second time, 
would be contrary to both the wording of that article and the objectives pursued by Directive 
2002/47. Indeed, such an interpretation would result in such an arrangement being rendered inef-
fective to a large extent and could, as the case may be, cause fi nancial diffi  culties for that provider, 
contrary to the objective of limiting contagion effects in case of a default of one of the parties.’

It is uncertain how the effectiveness of a security fca should be given shape after 
insolvency proceedings have started against the collateral taker. The CJEU did give a 
suggestion in paragraph 29:

‘[…] Article 4(5) of Directive 2002/47 does not specify the way in which the effectiveness of fi nan-
cial collateral is to be ensured notwithstanding the commencement of insolvency proceedings, it 
is for the Member States to provide for appropriate means of ensuring such effectiveness, which 
could include a measure whereby the fi nancial collateral is excluded from the collateral taker’s 
assets.’

Since the provided funds are qualifi ed as cash collateral, it is doubtful whether the 
CJEU’s suggestion of excluding the fi nancial collateral from the collateral taker’s 
assets would be very useful. The enforcement of the security fca over cash occurs by 
setting off the amount against, or applying it in discharge of the relevant fi nancial 
obligations (Article 4 par. 1 under (b) Directive). A measure whereby cash collateral 
is kept separate from the collateral taker’s assets seems pointless, because it is inhe-
rent to this method of enforcement that the collateral taker will appropriate the cash 
collateral.

34 Ibid, par. 23.
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Preliminary rulings on questions 2
The CJEU answered the second question in the negative. Article 4 par. 1 of the Direc-
tive  does not require the collateral taker to recover the secured claim from the pro-
vided collateral. If one reads the considerations in paragraphs 36 and 37 leading up 
to the conclusion, one cannot help feeling a bit surprised. These considerations seem 
to stir the conclusion in the opposite direction from where it eventually ended up 
being.

According to the CJEU, Article 4 par. 1 and 5 of the Directive is intended to ensure 
that the fca is enforced fi rst and foremost in accordance with the terms of the fca. 
If the fca determines that the collateral taker is not obliged to recover the secured 
claim from the provided collateral, the collateral taker may take recourse against the 
collateral provider’s other assets. The question of course arises how the security fca 
should be enforced if the agreement does not regulate this issue. In paragraph 36 
of its judgment, the CJEU considered that the objectives of the Directive – i.e. safe-
guarding fi nancial stability and limiting contagion risk – prescribe that the collateral 
taker should primarily recover its claim from the provided collateral:

‘It should also be noted that, where the arrangement does not contain any terms governing that 
issue, it follows from those objectives that the taker must recover its claim primarily from the 
collateral provided for that purpose before making use of other assets of the provider. Such a 
requirement, inasmuch as it enables the provider to avoid paying, in practice, the amount of that 
collateral which corresponds to its debt a second time, could help prevent contagion effects in the 
event of the taker’s insolvency.’

The CJEU continued in paragraph 37 that the referring court should verify whether 
the agreements of 2011 and 2012 did not require the collateral taker to recover its 
claim primarily from the provided collateral. However, notwithstanding the conside-
rations made in paragraphs 36 and 37, the CJEU eventually came to the conclusion 
that ‘Article 4(1) and (5) of Directive 2002/47 must be interpreted as not requiring 
the taker of collateral provided under a security fi nancial collateral arrangement to 
recover its claim […] primarily from that collateral.’

This turn is somewhat surprising to the reader, because it does not follow from 
what has been said in paragraph 36. One explanation for this unexpected twist is 
that the CJEU drew inspiration from the Advocate General’s opinion on this issue, but 
failed to take into account the subtle distinction that the Advocate General adopted 
in his opinion. In point 89 of his opinion, the Advocate General comes to the same 
conclusion that Article 4 par. 1 and 5 of the Directive do not oblige the collateral 
taker to obtain satisfaction primarily from the provided collateral. The Advocate 
General also observed that the ‘option of recovering the claim from other assets of 
the provider once an enforcement event has occurred cannot prevent that provider 
from effectively recovering that unused collateral in the event of the commence-
ment of insolvency proceedings against the taker.’

This distinction made by the Advocate General is sensible. Article 4 par. 1 and 5 of 
the Directive do not oblige the collateral taker to take recourse against the provided 
collateral, on the condition that the collateral provider can effectively recover the 
unused collateral. If the latter were not the case, the collateral provider would de 
facto be obliged to pay the amount of the collateral twice. This situation occurs if 
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the secured claim is settled – the collateral taker has for instance taken recourse 
against other assets – while the collateral provider is unable to recover the unused 
collateral. Such a situation is undesirable, because it renders the security fca inef-
fective, and may cause fi nancial diffi  culties for the collateral provider. The latter of 
course strains the objective of limiting contagion risk. As was explained above, the 
CJEU has employed a similar reasoning to answer question one.35

Nevertheless, the Court adopted a different approach. Article 4  par. 1 read in 
conjunction with par. 5 of the Directive gives precedence to the terms of the secu-
rity fca. Enforcement occurs fi rst and foremost in accordance with the conditions of 
the arrangement.36 Parties may therefore agree that the collateral taker is allowed 
to take recourse against other assets in case of default. However, if the fca is silent 
about this matter, the collateral taker will be obliged to recover his claim primarily 
from the provided collateral before making use of other assets. This follows from 
the Directive’s underlying objectives to limit contagion risk and ensure fi nancial 
stability.37

The Court’s teleological resoning is not without its problems. On the one hand, 
the contagion effect may still arise, even if the collateral taker is obliged to primarily 
recover its claim from the provided collateral. If, for instance, the value of the col-
lateral is higher than the secured claim, and the collateral provider cannot recover 
the unused collateral, the contagion risk may still exist.38 On the other hand, the 
reasoning is also overinclusive. It is after all possible that the laws of other Mem-
ber States do enable the collateral provider to recover the unused collateral, if the 
secured claim is settled. As a result, the contagion effect viewed in this context does 
not occur. It is thus unclear why a collateral taker should in that case be obliged to 
recover his claim primarily from the pledged collateral, provided that the agreement 
is silent about this issue.

Preliminary question 3
The third question was declared inadmissible on the ground that it was hypothetical. 
Since question three might potentially have far-reaching consequences for the rules 
of priority in bankruptcy, it is unfortunate that the CJEU did not treat this question. 
However, the Advocate General did answer question three in his opinion, albeit in a 
circumspect manner.39 Even though the Directive does not contain provisions about 
the priority of creditors, the Advocate General believed that when implemented, 
the Directive could affect provisions governing the order in which creditors must 
be satisfi ed. If the national legislator decides that the provided collateral must be 
included in the assets of the insolvent collateral taker, it will have to accept the con-
sequences of this decision and refl ect them in the national law of insolvency, inclu-
ding rules of priority.

35 See also  Aviabaltika, par. 28.
36 Aviabalitka, par. 35
37 See Diamant 2019, p. 197, Schuijling 2018, p. 290.
38 Cf. Schuijling 2018, p. 290.
39 See  Aviabaltika, par. 109 (Opinion AG Szpunar).
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According to the Advocate General, the collateral provider should be granted 
priority over the other creditors of the insolvent collateral taker, so that the provider 
can recover the unused collateral where the collateral taker has recovered his claim 
from other assets belonging to the provider.

The Advocate General offers three arguments that the Directive may interfere 
with the priority of creditors in insolvency.  He fi rst of all states that in Swedbank 
the CJEU considered that ‘[t]he different treatment [of creditors as a result of the 
specifi c nature of fi nancial collateral] is based on an objective criterion that relates 
to the legitimate aim of Directive 2002/47, which is to improve the legal certainty 
and effectiveness of fi nancial collateral in order to provide stability in the fi nancial 
system.’40

Furthermore, the Advocate General believes that there is no meaningful diffe-
rence between keeping the provided fi nancial collateral outside the assets remaining 
after the collaterar taker’s insolvency, and changing the ranking of creditors. In both 
cases, the provided collateral would be repaid to the provider, notwithstanding the 
claims of the collateral taker’s other creditors.41 This argument, with respect, is sim-
ply wrong. Granting a creditor priority over other creditors may increase his chances 
of payment, but offers no guarantees. If the debtors’ assets are simply insuffi  cient, 
the preferred creditor may obtain less than he is entitled to according to his claim. 
This is different of course, if the collateral provider remains entitled to the fi nancial 
collateral. Since the fi nancial collateral will in that case remain outside the collateral 
taker’s bankrupt estate, the creditors of the collateral taker will not be entitled to 
take recourse against the provided collateral.

The third argument relates to the interpretation of Article 8 par. 4 of the Direc-
tive. According to this provision, the Directive leaves unaffected the general rules 
of national insolvency law in relation to the voidance of transactions entered into, 
during a particular period before the commencement of the insolvency procedure. 
However, the Advocate General adopted an argument au contraire to support his 
statement. The Advocate General believed that a provision like Article 8 par. 4 of 
the Directive would be redundant, if the Directive was not capable of affecting the 
national insolvency law. He therefore regarded that provision as an exception to the 
general rule that the Member States are entitled to modify the national insolvency 
rules in order to safeguard the objectives by that Directive.

Since the CJEU declared question three inadmissible, it is uncertain how the Court 
would have answered this question. One therefore has to be cautious about making 
any defi nite statements about whether the collateral provider should be awarded a 
higher rank, so that he can recover the unused collateral. However, in view of the 
objectives aimed by the Directive –  namely safeguarding fi nancial stability and pre-
venting contagion risk – it is likely that the collateral provider should somehow be 
protected. The impact that this decision may have on Dutch insolvency law will be 
discussed below.

40 Ibid, par. 33.
41 Aviabaltika, par. 104 (Opinion AG Szpunar).
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3.6. The right of use

The most unorthodox aspect of the Directive – at least from a Dutch law perspective42 
– is the introduction of the right of use. A right of use is defi ned as the right of the 
collateral taker to use and dispose of fi nancial collateral provided under a security 
fca as the owner (Article 2 par. 1 under (m) Directive). If parties have agreed to such a 
right of use, the Member States must ensure that the collateral taker can exercise the 
right of use in accordance with the terms of the fca. The purpose behind the right of 
use is to increase the liquidity in the market. According to the Commission, a right of 
use would also benefi t both the collateral taker and the collateral provider. The idea 
is that since the collateral may generate income by reusing the provided collateral, 
he will be able to offer better fi nancing terms to the collateral provider.43

If the right of use is exercised, the collateral taker will be obliged to transfer 
equivalent collateral to replace the original assets (Article 5 par. 2 Directive). With 
respect to cash, the obligation to transfer equivalent collateral consists of a payment 
of the same amount and in the same currency (Article 2 par. 1 (i) under (i) Direc-
tive). Equivalent fi nancial instruments are fi nancial instruments of the same issuer 
or debtor, forming part of the same issue or class, and of the same nominal amount, 
currency and description (Article 2 par. 1 (i) under (ii) Directive). The obligation to 
transfer equivalent collateral taker must at the latest be performed on the date that 
the relevant fi nancial obligation is due. The equivalent collateral which is thus trans-
ferred shall be subject to the same security fca to which the original fi nancial colla-
teral was subject and shall be treated as having been provided under the security fca 
at the same time as the original collateral was provided (Article 5 par. 3 Directive).

Alternatively, the collateral taker may – if the fca so provides – set off the value 
of the equivalent collateral against, or apply it in discharge of the relevant fi nancial 
obligation (Article 5 par. 2 Directive). Member States may, again, require that the 
valuation occurs in a commercially reasonable manner (Article 4 par. 6 Directive).

Parties can only create a right of use with respect to cash and fi nancial instru-
ments. The EU-legislator has deliberately chosen to exclude credit claims (Article 
5 par. 6 Directive), because they are not fungible assets.44 Despite the choice to 
restrict the right of use to fungible assets, it still strains the basic concept of a pledge. 
After all, a pledge merely allows the creditor to take preferential recourse against 
the encumbered assets of the debtor in case of default. Allowing the pledgee to use 
these assets for his own benefi t before an event of default has occurred, would seem 
to be incompatible with the essential characteristic of the pledge. This aspect of the 
directive will be discussed in part three of this book.

42 Most Member States were unfamiliar with the concept of the right of use over pledged assets at 
the time the directive was published. According to the ISDA, only in the jurisdictions of England, 
Ireland and Greece was it possible for the pledgee to use the pledged assets as though it were the 
owner. See ISDA 2000, p. 7.

43 COM (2001) 168 fi nal, p. 8.
44 COM (2008) 213, p. 9.
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3.7. The title transfer fi nancial collateral arrangement

Even though parties to a security fca have substantial freedom to organise the con-
tent of their agreement, the Directive aims to strike a balance between contractual 
freedom and the protection of the collateral provider and third parties. The title 
transfer fca, however, is not subjected to any specifi c regime. Apart from the general 
provisions which apply to both types of fi nancial collateral arrangement, the Direc-
tive does not contain any specifi c substantive provision for the title transfer fca. 
Parties thus seem to have complete contractual freedom to determine the content 
of this arrangement.

A title transfer fca is defi ned as an arrangement under which fi nancial collateral 
is transferred to a collateral taker for the purpose of securing or otherwise covering 
the performance of a fi nancial obligation (Article 2 par. 1 (a) Directive). Some Mem-
ber States, including the Netherlands, do not recognise the validity of a transfer for 
security purposes. This type of agreement is either requalifi ed as an agreement for 
the creation of a pledge45, or is simply considered to be an invalid ‘titel’ or cause for 
transferring ownership.46 For this reason, the Directive determines that a title trans-
fer fca shall have full effect in accordance with its terms (Article 6 par. 1 Directive).

3.8. Confl ict of laws

The Directive contains a confl ict of laws provision for proprietary issues relating to 
book entry securities collateral. A specifi c provision was necessary because the tradi-
tional lex rei sitae rule would be unsuitable with respect to these types of assets. 
Nowadays, most securities are no longer held physically, but through securities 
accounts. The securities are immobilised by placing them in a deposit with a bank, 
or another institution. The entitled person has a claim against the institution for 
delivery of the securities. Since the place where the securities are physically kept 
is not always clear, uncertainty may arise which law governs the proprietary issues 
with respect to the securities on the basis of the lex rei sitae.47 Article 9 of the Direc-
tive therefore determines the applicable law for a number of international proprie-
tary matters concerning book entry securities.

3.9. The fi nancial collateral arrangement and insolvency

In order to improve the legal certainty of the fca, the circumstance that one of the 
parties to an fca is declared bankrupt or has become subjected to a reorganisation 
procedure should not cast doubt on the validity of an fca, the provision of collateral, 

45 In French law, for instance, the Cour de Cassation has ruled that an assignment of claims for secu-
rity purposes, outside the scope of the so-called Loi Dailly, constitutes a pledge (nantissement). 
See Cass.com. 19 December 2006, D. 2007, p. 76 (note Delpech),  Cass.com. 26 May 2010, D. 2010, 
p. 2201 (note  Lienhard).

46 As will be discussed in part one, an agreement to transfer property for security purposes is not a 
valid cause for the transfer of property under Dutch law (Article 3:84 par. 3 DCC).

47 COM (2001) 168 fi nal, p. 10.
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nor the ability to enforce the fca in accordance with its terms. Member States are 
thus obliged to alter their bankruptcy rules with respect to the fca.

3.9.1. Close-out netting and insolvency

As will have become clear from the previous sections, the enforcement or settlement 
of fcas typically occurs by way of a set-off. The value of the fi nancial collateral is set 
off against or applied in discharge of the relevant fi nancial obligation. Parties to an 
fca usually conduct several transactions on the basis of an fca, leading to reciprocal 
(future) claims and obligations. It is possible that some of the claims and obligations 
will not yet be due and payable, when an event of default occurs during the period 
of the arrangement. A full set-off may in that case not be possible, because one of 
the prerequisites of a set-off – at least under Dutch law – is that the claims and the 
corresponding debts are due and payable (Article 6:127 par. 2 DCC).

For this reason, the standard documentation often contains a close-out netting 
scheme that is triggered by an event of default, either automatically or after noti-
fi cation. The scheme is designed to reduce credit exposure and typically consists 
of three stages. If an event of default occurs, all outstanding transactions will be 
accelerated. The reciprocal claims and obligations arising out of these transactions 
become immediately due and payable. Secondly, the obligation to deliver (equiva-
lent) collateral is converted into a monetary obligation, based on the present market 
value. Any monetary obligation expressed in a different currency will be converted 
into the base currency. This process results in two net sums, which represent their 
reciprocal exposures. Party (A) has a net amount (x) to claim from party (B), while 
party (B) has a net amount (y) to claim from party (A). These reciprocal claims are set 
off against each other, resulting into one net claim that one of the parties has against 
the other. This set-off is the third stage.48

Since a set-off is generally considered as a form of preferential payment, most 
Member States restrict the ability to apply this technique in case of insolvency.49 In 
order for the fi nancial collateral arrangement to be effective, Member States have to 
ensure that the technique of close-out netting can have full effect in accordance with 
the terms of the arrangement, notwithstanding the commencement of an insolvency 
procedure or reorganisation procedure (Article 7 par. 1 (a) Directive). They must also 
ensure that the formal acts mentioned in Article 4 par. 4 of the Directive do not apply 
to close-out netting clauses, unless parties have agreed otherwise.

3.9.2. Non-applicability of certain insolvency provisions

The directive distinguishes two types of insolvency procedures, viz. winding-up pro-
cedures and reorganisation measures. In short, winding-up procedures are aimed at 
realising the assets of the debtor and distributing the proceeds among its creditors, 
shareholders or members (Article 2 par. 1 (j) Directive). Reorganisation measures, 
on the other hand, are intended to restore the fi nancial situation of the debtor and 

48 See Keijser 2006, p. 81, Benjamin 2000, p.125-126.
49 See COM (2001) 168 fi nal, p. 9.
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which affect the pre-existing rights of third parties. These measures include a sus-
pension of payments, a suspension of enforcements or a reduction of claims (Article 
2 par. 1 (k) Directive). If these reorganisation measures fail, the debtor will even-
tually become subjected to a winding-up procedure.

Since the insolvency procedures affect the position of third parties – both before 
and after the commencement of the procedure – they may lead to legal uncertainty. 
In light of the Directive’s aim to improve legal certainty of fi nancial collateral arran-
gements, Member States have to exclude the applicability of certain provisions of 
insolvency law. These include the ‘zero-hour’ rule, which states that the working of 
the decree of insolvency has retrospective effect to the beginning of that day, and the 
‘suspicious-period’ rule50 upon which certain transactions performed in a particular 
period prior to the decree of insolvency are void (Article 8 Directive).

Legal acts that are performed after the commencement of the insolvency procee-
ding are in principle invalid or ineffective. For instance, a transfer of ownership com-
pleted after the transferor has been declared insolvent will not lead to a transfer of 
ownership, because he will have lost the right of disposal due to the insolvency.51 
This restriction also applies to the fi nancial collateral arrangement. However, Mem-
ber States must make an exception with respect to a bona fi de collateral taker. A 
fi nancial collateral arrangement, or a relevant fi nancial obligation that has come into 
existence, or fi nancial collateral that has been provided on the day of the commence-
ment of the insolvency but after the decree of insolvency is legally enforceable and 
binding on third parties, if the collateral taker can prove that he was not aware, nor 
should have been aware of the commencement of the insolvency (Article 8 par. 2 
Directive). This protection is unusual from a Dutch law perspective, because Article 
3:88 DCC, which would be applicable to fi nancial collateral, does no protect the bona 
fi de transferee against the transferor’s lack of right of disposal due to bankruptcy.52

Financial collateral arrangements often contain provisions regarding the sub-
stitution of fi nancial collateral during the term of a particular transaction. The party 
who provides collateral does so in the supposition that he will not need the collateral 
for the period of the agreement. However, markets are changeable and the market 
conditions may change in such a way that it becomes advantageous for the collateral 
provider to sell the provided collateral. An fca, in particular a long-term fca, might 
for that reason contain a substitution clause.53 On the basis of such a clause, the 
collateral provider has the right to withdraw fi nancial collateral while providing by 
way of substitution fi nancial collateral of the same value. Since fi nancial instruments 
are volatile, arrangements will often also contain a provision with respect to changes 
in value. If the value of the provided collateral drops to a certain level, the collateral 
provider will be obliged to deliver additional collateral. The Directive determines 

50 French insolvency law, for instance, is familiar with the concept of a suspicious period (la période 
suspecte). Article L. 632-1 Code de Commerce enumerates a number of (legal) acts that are void 
if these are performed after the day the debtor has stopped paying his debt (cessation des paie-
ments).

51 This is the case in Dutch law. See Article 23 in conjunction with Article 35 Dutch Bankruptcy Act 
(Faillissementswet).

52 Cf. Verstijlen 2005(a), p. 74.
53 Cf. Benjamin 2000, p.107-108



3.9.3 The Financial Collateral Directive

84

that these types of provisions shall not be treated as invalid, or reversed or declared 
null due to the zero-hour rule or the fact that these provisions were made during the 
suspect period (Article 8 par. 3 Directive).

3.9.3. The impact of Aviabaltika on Dutch insolvency law

Sub-paragraph 3.5.3.2 discussed the CJEU’s decision in Aviabaltika in some detail. 
Since this chapter gives an account of the different aspects of the Collateral Directive, 
the following discussion will be somewhat incongruous. Nevertheless, one or two 
things still need to be said about the impact that the Court’s decision may have on 
Dutch insolvency law. A situation similar to the one in Aviabaltika may occur under 
Dutch law, if cash is provided on the basis of a pledge fca and the collateral taker 
is also the account bank.54 Even though it is not a run-of-the-mill event, the fi nan-
cial turmoil of 2008 has demonstrated that banks do fail and may collapse. If the 
collateral taker becomes insolvent, and the secured claim is somehow settled, the 
question arises whether the collateral provider must be granted priority over other 
creditors, so that he can recover the unused collateral. Cash, i.e. money credited to 
a bank account, constitutes a claim against the account bank for payment of the 
credit balance. Since the object of the pledge is a claim, the collateral taker cannot 
demand the return thereof when the secured claim is settled. He can merely demand 
payment of the claim, i.e. payment of the credit balance.

In view of the decision in Aviabaltika, two questions are relevant. The fi rst ques-
tion is whether the collateral provider should be granted priority over the other 
creditors of the collateral taker. Since the Directive aims to increase fi nancial stabi-
lity and limit contagion risk, it is tentatively assumed that for this type of situation 
Member States need to grant the collateral provider priority for the recovery of the 
unused collateral. This requirement is predominantly inspired by the Directive’s aim 
to limit the contagion risk. Once the secured claim is settled, the fca-pledge ceases 
to exist, because its existence is dependent on the secured claim (Article 3:7 DCC). 
The credit balance will in that case no longer be encumbered with a pledge. If the 
collateral taker – who is also the account bank – becomes insolvent, the collateral 
provider will not be able to demand payment of the credit balance. The inability to 
recover the cash collateral may cause fi nancial diffi  culties for the collateral provider. 
Every account holder, to an extent,  runs the risk that the account bank becomes 
insolvent. However, the fact that this money has been provided as collateral on the 
basis of a pledge fca is apparently a relevant distinction. The Directive after all aims 
to limit contagion effects in case one of the parties defaults.

Article 108 European Bank Recovery and Resolution Directive
The subsequent question is what the collateral provider’s position should be on the 
priority ladder. In order to answer this question, it will be appropriate to briefl y refer 

54 Cf. Schuijling 2018, p. 3434.
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to Directive 2014/59/EU55, also known as the European Bank Recovery and Resolu-
tion Directive (hereinafter: EBRRD). Article 108 of the EBRRD56 mitigates the con-
sequences of the account bank’s insolvency for certain categories of account holders. 
Pursuant to this provision, Member States must ensure that in national law gover-
ning normal insolvency proceedings, two types of claims arising out of deposits shall 
have the same priority ranking which is higher than the ranking provided for the 
claims of ordinary creditors:

(i)   that part of eligible deposits from natural persons and micro, small and medium-sized enter-
prises which exceeds the coverage level provided for in Article 6 of Directive 2014/49/EU;

(ii)   deposits that would be eligible deposits from natural persons, micro, small and medium–
sized enterprises were they not made through branches located outside the Union of institu-
tions established within the Union;

Two types of deposit claims will have the same priority ranking which is higher than 
the ranking provided for to the deposit claims, mentioned under (i) and (ii), namely:

(iii) covered deposits (covered until € 100,000);
(iv)   deposit guarantee schemes subrogating to the rights and obligations of covered depositors 

in insolvency.

The Dutch legislator has implemented Article 108 of the EBRRD in Article 212ra 
Dutch Bankruptcy Act or DBA (Faillissementswet). In brief, the priority of claims with 
regard to deposits is regulated as follows. The claims arising in connection with 
covered deposits (iii and iv) take priority right after the preferred creditors in the 
sense of Article 3:288 DCC have been paid (Article 212ra par. 1 under (a) DBA). After 
the deposit claims under (iii) and (iv) have been settled, the claims with regard to 
deposits mentioned under (i) and (ii) will take priority over ordinary claims (Article 
212ra par. 1 under (b) DBA).

The claim for the recovery of cash collateral is not a bankruptcy claim
The question is whether the collateral provider must be granted a priority ranking 
that is higher than the priority granted to the claims with regard to deposits in the 
sense of Article 108 EBRRD. Two factors are relevant to determine the collateral pro-
vider’s position on the priority ladder. On the one hand, the Directive aims to enhance 
the stability of the fi nancial system and limit contagion risk. Again, the inability to 
recover the provided collateral may cause fi nancial diffi  culties for the collateral pro-
vider, which in turn may trigger a domino effect. On the other hand, parties to an 
fca are generally speaking large players on the fi nancial market. They are more than 
capable of taking care of their own interests – for instance by including a close-out 

55 Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 establis-
hing a framework for the recovery and resolution of credit institutions and investment fi rms and 
amending Council Directive 82/891/EEC a.o. [2014] OJ L 173/190.

56 Article 108 EBRRD has been amended by Directive (EU) 2017/2399 amending Directive 2014/59/
EU as regards the ranking of unsecured debt instruments in insolvency hierarchy [2017] OJ L 
345/96. The provision now also contains a priority scheme for unsecured claims resulting from 
debt instruments.
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netting provision in the agreement, or including a clause that obliges the collateral 
taker to primarily take recourse against the provided collateral.

The claim for the recovery of the cash collateral should not be treated as an
estate claim (boedelvordering). In brief, bankruptcy estate claims can be described 
as claims that are charged to the bankrupt estate and do not need to be verifi ed.57 
A bankruptcy trustee is in principle obliged to immediately pay these claims from 
the bankrupt estate. In Koot Beheer BV v Tideman q.q.58, the Dutch Supreme Court 
identifi ed three sources of estate debts (boedelschuld). An estate debt may arise out 
of law, or because the bankruptcy trustee has made a bankruptcy debt in his capacity 
of trustee, or because he has acted in breach of a duty or obligation imposed on him 
in his capacity of bankruptcy trustee.59

Treating the claim for the recovery of the cash collateral as an estate claim is 
undesirable for a number of reasons. Even though the legislator could grant this claim 
the status of an estate claim by changing the law, it would not fi t within the system 
of Dutch bankruptcy law. In principle, estate claims can only arise as a result of the 
commencement of a bankruptcy procedure, or during this procedure. The claim for 
payment of the credit balance will in most cases constitute a pre-bankruptcy claim. 
It already exists at the moment that the account bank is declared bankrupt, provided 
that the relevant account has a credit. Furthermore, there is no justifi cation to grant 
the collateral provider the status of an estate creditor (boedelschuldeiser). Estate 
debts are treated differently from pre-bankruptcy debts, because the bankruptcy 
trustee has made these debts in connection with his task of managing and admini-
strating the bankrupt estate. These debts are made by the bankruptcy trustee for the 
benefi t of the pre-bankruptcy creditors and should therefore be settled before any 
payment can be made to the pre-bankruptcy creditors.60 Estate debts designated 
by law are somewhat different, because they are not necessarily made by the bank-
ruptcy trustee. These debts nevertheless only arise after the commencement of the 
bankruptcy proceeding.61

As was explained just now, the reason for granting the collateral provider priority 
is to enhance the possibility that he can effectively recover the provided cash colla-
teral, i.e. payment of (part of) the credit balance. This protection is necessary to limit 
the contagion risk. If the collateral provider is unable to recover the cash collateral, 
he may himself end up in fi nancial diffi  culties. Granting the collateral provider the 
status of an estate creditor would enable him to obtain immediate payment from 
the estate, thus limiting the contagion risk. However, the interest of protecting the 
collateral provider (and in line therewith the interest of limiting contagion risk) car-
ries too little weight to justify this solution. The claim is a pre-bankruptcy claim and 
should be treated accordingly.

57 Wessels 2021, par. 7081, p. 49-50, Polak & Pannevis 2017, par. 11.6.1, Van der Feltz I, p. 134.
58 HR 19 April 2013, ECLI:NL:HR:2013:BY6108, NJ 2013/291 (Koot Beheer BV v Tideman q.q.).
59 Ibid, par. 3.7.1.
60 See Verstijlen 1998, p. 165-168.
61 Article 39 DBA provides an example of a bankruptcy debt arising from law. Debts for the payment 

of rent or rural lease become bankruptcy claims from the day the tenant or lessee is declared 
bankrupt.
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A claim that ranks right after the privileged creditors
The only acceptable solution is to grant the collateral provider a priority that ranks 
immediately after the privileged creditors in the sense of Article 3:288 DCC. His 
claim will have a priority equal to that of the claims with respect to covered deposits 
in the sense of Article 212ra par. 1 under (a) DBA. Granting the collateral provider a 
higher priority would be undesirable.

In order to explain this point, it is necessary to briefl y explain Directive 2014/49/
EU on deposit guarantee schemes62, or DGS. Directive 2014/49/EU inter alia aims 
to increase the stability of the banking system and the protection of depositors. 
Member States must ensure the introduction of one or more, offi  cially recognised 
DGS within its territory (Article 4 par. 1 Directive 2014/49/EU). A credit institution 
authorised in a Member State may only take deposits provided that it is a member 
of a DGS offi  cially recognised in its home Member State (Article 4 par. 3 Directive 
2014/49/EU). The general idea behind the DGS is to guarantee deposits up to a 
certain level, if a credit institution is in fi nancial distress, thus preventing a bank 
run. If a credit institution does become insolvent, or threatens to become insolvent, 
the DGS will be obliged to ensure that the repayable amount is available to the 
deposit holders within seven days. The repayable amount of eligible deposits is set 
at € 100,000.

A similar protection can be found in the aforementioned Article 108 under (b) of 
Directive 2014/59/EU. Even though covered deposits fall under the DGS, they have 
a relatively high priority. It is always possible that the DGS cannot63, or will not pay 
(in time). Granting deposit holders a high priority ensures that they have a better 
chance of being paid. If, however, the DGS does repay the deposit holder, it will by 
way of subrogation acquire the claim that the deposit holder had against the credit 
institution. This claim has the same priority as the claim with regard to covered 
deposits (Article 108 under (b) (ii) Directive 2014/59/EU).64

If the collateral provider were granted a higher priority than the holders of covered 
deposits, the objectives of protecting deposit holders and preventing bank runs 
might be undermined. One has to keep in mind that the collateral provider would be 
granted priority for the repayment of the unused cash collateral. This amount may 

62 Directive 2014/49/EU of the European Parliament and the Council of 16 April 2014 on deposit 
guarantee schemes [2014] OJ L 173/149.

63 According to Article 10 par. 1 of Directive 2014/49/EU, the DGS must have in place adequate sys-
tems to determine their potential liabilities. The available means of the DGS has to be proporti-
onate to those liabilities. By 3 July 2024, the target level will be set at 0,8 % of the amount of the 
covered deposits. If a credit institution is in fi nancial distress, the DGS may not be capable to repay 
the account holders.

64 Article 108 of Directive 2014/59/EU harmonises national law on the ranking of deposits in insol-
vency hierarchy. In the original proposal, Member States had to ensure that, under the national 
law governing normal insolvency proceedings, the deposit guarantee schemes rank pari passu 
with unsecured, non-preferential claims (Article 99 par. 2 COM (2012) 280 fi nal). The European 
Central Bank thought that this was inconsistent, because Member States were allowed to establish 
a preferential ranking with regard to covered deposits. Some Member States had actually granted 
deposit holders a higher priority than ordinary creditors. If the DGS did pay the covered deposit 
holders, it would acquire the claim against the bank by way of subrogation. This claim would 
have a higher priority than the claims of unsecured, non-preferential claims. See ECB, Opinion of 
29 November 2012 on a proposal for a directive establishing a framework for recovery and resolu-
tion of credit institutions and investment fi rms [2013] OJ C 39/6.



3.9.4 The Financial Collateral Directive

88

very well exceed the repayable amount of € 100,000. If the credit institution were at 
risk of becoming insolvent, deposit holders who are aware that collateral providers 
may have a higher rank might be tempted to recover its money, thus triggering a 
bank run. For this reason, collateral providers should rank pari passu to the deposit 
holders and the DGS (Article 108 under (b) (i) and (ii) of Directive 2014/59/EU).

Granting the collateral provider a higher priority would thus be undesirable. One 
has to keep in mind that the parties to an fca are often large players on the fi nancial 
market. A collateral provider is presumed to be able to take care of his own interests. 
If the collateral provider fears that the collateral taker will not be able to recover 
the provided collateral, he may want to include a close-out netting provision, or a 
provision that grants the collateral provider a right to withdraw excess collateral.

3.9.4. Aviabaltika and the title transfer fca

Aviabaltika concerns the interpretation of Article 4 of the Directive. This provision 
deals with the enforcement of fcas, in particular the security fca. This sub-paragraph 
will discuss the question whether this decision may also reverberate on the title 
transfer fca.

Enforcement of the title transfer fca
As was said just now, the Directive inter alia aims to safeguard fi nancial stability 
and limit contagion risk in case one of the parties to an fca is in default. Since the 
title transfer fca is one of the security devices governed by the Directive, it must 
be presumed that this type of fca will also contribute to those objectives. Never-
theless, the technique of the title transfer fca is fundamentally different to that of the 
security fca. A title transfer fca leads to a full transfer of ownership of, or entitlement 
to the fi nancial collateral. The fca can of course determine that the collateral taker 
will return the provided collateral at the end of the contractual term, but this is only 
a personal claim. In other words, the collateral provider runs the risk that the col-
lateral taker might become insolvent. This risk in principle does not exist with res-
pect to the security fca, because the collateral provider remains fully entitled to the 
provided fi nancial collateral. Once the secured claim has been settled, the collateral 
provider can recover the provided collateral as his property.

Since the loss of ownership is inherent to the title transfer fca, the collateral 
provider runs the risk that he cannot recover the provided collateral. This inability 
to recover the collateral may cause fi nancial diffi  culties for the collateral provider, 
which in turn could trigger a contagion effect. In order to mitigate the insolvency 
risk, parties to a title transfer fca will have to adopt contractual measures if one of the 
parties is in default. They could for instance include a close-out netting provision65 in 

65 A close-out netting clause comes into play when an event of default occurs. Pursuant to this 
clause, all existing and future claims become immediately payable and will be crossed out against 
each other. Only the single net balance shall be payable by one of the parties. See Yeowart and 
Parsons 2016, par. 17.37-17.40, p. 445-447. Article 6 par. 2 of the Directive reads that ‘[i]f an enfor-
cement event occurs while any obligation of the collateral taker to transfer equivalent collateral 
under a title transfer fi nancial collateral arrangement remains outstanding, the obligation may be 
the subject of a close-out netting provision.’
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the title transfer fca. Other enforcement techniques are of course also possible.66 In 
view of the Court’s teleological approach in Aviabaltika, the question arises whether 
the collateral provider should somehow be protected if he cannot recover the trans-
ferred collateral.

Title transfer fca should be effective in case of bankruptcy
The answer to the fi rst preliminary question is relevant in this respect. According 
to the CJEU, the collateral taker must be able to take recourse against the provided 
collateral, notwithstanding that the enforcement occurs after an insolvency pro-
cedure has started against the collateral taker. Interpreting Article 4 of the Directive 
in a different manner would, according to the Court, run against both the wording 
of that article and the objectives pursued by the Directive. These include increasing 
fi nancial stability and limiting contagion risk.

The Court’s answer to the fi rst preliminary question will also be relevant to the 
title transfer fca. Pursuant to Article 6 par. 1 of the Directive, Member States must 
ensure that a title transfer fca can have effect in accordance with its terms. Article 
4 par. 5 of the Directive contains a similar provision about the effectiveness of an 
fca in case the collateral provider or the collateral taker is insolvent. It reads that 
‘Member States shall ensure that a fi nancial collateral arrangement can take effect 
in accordance with its terms notwithstanding the commencement or continuation 
of winding-up proceedings or reorganisation measures in respect of the collateral 
provider or collateral taker.’ Even though Article 4 of the Directive primarily deals 
with the enforcement of a security fca, paragraph 5 of that article uses the more 
inclusive term ‘fi nancial collateral arrangement’.67 It must therefore be presumed 
that this provision also concerns the title transfer fca. Applying this provision to the 
title transfer fca is sensible too. Since the parties to the title transfer fca must agree to 
a method of enforcement, the agreement should be effective, especially if an insol-
vency procedure has started against either the collateral provider or the collateral 
taker.

It will thus have to be examined what impact the effectiveness requirement of 
Article 4 par. 5 of the Directive has on Dutch bankruptcy law, in particular on Article 
37 DBA. The discussion will focus on the regular bankruptcy procedure. Any com-
plication arising from the European Banks Recovery and Resolution Directive68, or 
the Dutch law counterpart, will be disregarded for the sake of simplicity.

Collateral provider is bankrupt
The following example will be used to answer the aforementioned question about 
the effectiveness requirement of Article 4 par. 5 of the Directive. Party [A] and party 
[B] enter into an agreement which includes a title transfer fca. On the basis of this 
agreement, [B] will lend [A] a sum of money. Party [A], who is the collateral provider, 

66 Diamant has suggested that if the title transfer fca does not contain any provisions concerning 
enforcement, Article 4 par. 1 of the Directive should be applicable by way of analogy. This means 
that the collateral taker will have to take recourse against the transferred collateral. Diamant 
2018, p. 198.

67 The heading of Article 4 of the Directive reads ‘Enforcement of fi nancial collateral arrangements’.
68 Directive 2014/59/EU.
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will in turn have to transfer fi nancial instruments as collateral to party [B], the 
collateral taker. The relevant fi nancial obligation will have to be repaid after three 
months. Once the claim is settled, party [B] will retransfer the fi nancial instruments. 
Pursuant to a clause in this agreement, the collateral taker shall take recourse against 
the collateral in case of an enforcement event. The latter arises if the collateral pro-
vider defaults his obligation. An enforcement event also includes the situation that 
an insolvency procedure has commenced against the collateral provider. In that case, 
the relevant fi nancial obligation will be immediately payable and demandable.69 
Enforcement shall occur by selling the fi nancial instruments. The collateral taker 
will use the proceeds to settle the secured claim, under the requirement to pay any 
surplus to the collateral provider.

If the collateral provider is declared bankrupt within the three months period, 
the aforementioned clause may cause some diffi  culty. Since the Dutch legislator did 
not adopt any specifi c measures with regard to the fca on this point, the agreement 
will be subject to the general regime of bankruptcy law and contract law. The fi rst 
step is to determine whether the fca qualifi es as a reciprocal agreement in the sense 
of Article 37 DBA. According to the defi nition in Article 7:51 under (b) of the Direc-
tive, a title transfer fca is an agreement on the basis of which fi nancial collateral is 
transferred as security for an obligation. Strictly speaking, only one obligation arises 
out of this agreement, namely the obligation to transfer collateral. However, in the 
example used above the title transfer fca has been moulded in a reciprocal agree-
ment. At the end of the term, the collateral provider will be obliged to pay the rele-
vant fi nancial obligation, while the collateral taker shall retransfer the collateral.

The qualifi cation of the title transfer fca is important with respect to Article 37 
DBA. As a starting point, the declaration of bankruptcy has no effect on the existing 
reciprocal agreements. The bankrupt’s contractual party will be in uncertainty as to 
whether the bankruptcy trustee is going to honour the agreement.70 Article 37 DBA 
contains a facility to end this uncertainty. If a reciprocal agreement has not been 
fully executed by both the bankrupt and his contractual party when bankruptcy is 
declared, the latter can grant the bankruptcy trustee a reasonable time to indicate 
whether he is going to honour the agreement (gestanddoening). The bankruptcy trus-
tee has a discretion on this point. If he refuses to perform the obligations arising out 
of the agreement, an event of default will arise by way of law. The collateral taker 
can deduce from this statement that the collateral provider will not pay the rele-
vant fi nancial obligation. On the basis of the enforcement clause, the collateral taker 
should take recourse against the provided collateral. Any surplus value will have to 
be paid to the collateral provider.

Since the bankruptcy trustee has indicated that he will not honour the agree-
ment, he loses the right to demand performance from the bankrupt’s contractual 

69 Such a clause is not considered to be problematic in Dutch insolvency law. Article 6:40 under (a) 
DCC seems to support this. It reads that a debtor loses the benefi t of the term for performance 
when he has been declared bankrupt. The obligation thus becomes immediately payable. See Van 
Zanten 2012, p. 375-378.

70 Van Zanten 2012, p. 71.
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party (Article 37 par. 1 DBA).71 This may be problematic if the value of the provided 
collateral is higher than the nominal value of the relevant fi nancial obligation. If the 
collateral taker refuses to execute the enforcement clause, there is nothing that the 
bankruptcy trustee can do about it. Since the title transfer fca must be effective in 
accordance to its terms, notwithstanding the fact that an insolvency procedure has 
started against the collateral provider, an exception should be made to Article 37 par. 1 
DBA. In case of an fca, the collateral provider’s bankruptcy trustee must be able to 
demand payment of the surplus value, even if he has indicated not to honour the 
agreement.

The bankruptcy trustee might have a claim against the collateral taker on the 
basis of unjust enrichment. A person who has been unjustifi ably enriched at the 
expense of someone else is obliged – insofar this is reasonable – to pay damages to 
that person up to the amount of his enrichment (Article 6:212 DCC). If the collateral 
taker were allowed to keep the surplus value, he would be enriched at the expense 
of the collateral provider. The crucial question is whether this enrichment can be 
qualifi ed as unjust. What constitutes an unjust enrichment is diffi  cult to describe. 
In brief, the term entails a displacement of assets or wealth (vermogensverschuiving) 
without a reasonable cause or justifi cation.72 An enrichment may, however, be jus-
tifi ed by a legal act or the law. The title transfer fca does not in itself contain a jus-
tifi cation. In the example given above, the collateral taker shall take recourse against 
the provided collateral under the obligation to pay any surplus value to the collateral 
provider. Parties did therefore not intend for the collateral taker to keep the surplus 
value. Even if the title transfer fca did not contain such a provision, it is hard to fat-
hom that the agreement would allow the collateral taker to keep the surplus value. 
After all, the aim of the title transfer fca is merely to secure or otherwise cover the 
performance of the relevant obligation (Article 2 par. 1 under (b) Directive).

Article 37 par. 1 DBA does not prevent a claim on the basis of unjust enrichment 
either. If the bankruptcy trustee has decided not to honour the agreement, he will 

71 According to Van Zanten the bankruptcy trustee’s loss to demand performance concerns all con-
tractual rights arising from the contract that the bankrupt has against the contractual party. See 
Van Zanten 2012, p. 186. See also, H R 2 December 2016, ECLI:NL:HR:2016:2730, NJ 2017, 20 (Poot 
c.s. v Peters q.q.), par. 3.4.3 - 3.4.4. This case concerned the bankruptcy of Roos Bouw B.V. Before its 
bankruptcy, Roos Bouw was in the business of building houses. The building contract stated that 
the fi rst instalment of the contractual sum became payable and demandable when the construc-
tion of the ground level had been completed. In July 2017, Roos Bouw fi nished the construction 
of the ground level. Two months later Roos Bouw was declared bankrupt. Even though the bank-
ruptcy trustee indicated that he would not honour the building contract, he did demand payment 
of the fi rst installment from the buyers. The question arose whether the bankruptcy trustee had 
lost the right to demand payment according to Article 37 DBA. In par. 3.4.4., the Supreme Court 
ruled that ‘[i]f  the bankrupt has performed in order to execute an agreement in the sense of Arti-
cle 37 DBA before the declaration of bankruptcy, while the contractual party has not performed 
the owed counter obligation, Article 37 DBA by its purport will not be applicable to the counter 
obligation.’ (‘[i]ndien de gefailleerde ter uitvoering van een overeenkomst zoals bedoeld in art. 
37 Fw vóór de faillietverklaring een prestatie heeft verricht, maar de wederpartij nog niet de 
daarvoor verschuldigde tegenprestatie, is art. 37 Fw naar zijn strekking niet van toepassing met 
betrekking tot deze tegenprestatie.’). Such a situation does not arise in the given example of the 
title transfer fca, because at the time of the declaration of bankruptcy both the obligation to pay 
the relevant fi nancial obligation and the obligation to transfer equivalent collateral have not been 
performed.

72 Cf. Asser/Sieburgh 6-IV 2019/465.
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lose the right to demand performance under the agreement. However, Article 37 
par. 1 DBA does not provide a justifi cation for an enrichment.73 The purport of this 
provision is to protect the bankrupt’s contractual party from the risk of having to 
perform under the agreement while he has no guarantee that the bankrupt estate 
will perform the corresponding contractual obligations. Article 37 DBA mitigates 
this risk. On the basis of this provision, the contractual party can grant the bank-
ruptcy trustee a period in which he must notify whether he will honour the agree-
ment. Failure to do so, or the decision not honour the agreement results in a loss to 
demand performance under the agreement. The contractual party may in that case 
(partially) dissolve the agreement. If the bankruptcy trustee does decide to honour 
the agreement, he will have to provide some form of security for the performance of 
the agreement (Article 37 par. 2 DBA).74 In view of its purport, Article 37 DBA does 
not obstruct a claim on the basis of Article 6:212 DCC.

Collateral taker is bankrupt
More diffi  cult to answer is the question whether the enforcement clause will also 
be effective if the collateral taker is declared bankrupt. It must be reiterated that the 
title transfer fca has been qualifi ed as a reciprocal agreement in the sense of Article 
37 DBA. Two situations will have to be discussed in this context.

The fi rst situation is that the bankruptcy trustee decides to honour the title trans-
fer fca. Pursuant to par. 2 of Article 37 DBA, the bankruptcy trustee must in that 
case provide security to ensure the performance of the contract. If the title trans-
fer fca is executed according to plan, the collateral provider will pay the relevant 
fi nancial obligation at the agreed upon day. The bankruptcy trustee will in turn have 
to retransfer the collateral to the provider. Failure to do so enables the provider to 
resort to the security that the bankruptcy trustee has provided pursuant to Article 
37 par. 2 DBA. It is also possible that an enforcement event occurs after the bank-
ruptcy trustee has decided to honour the agreement. One has to keep in mind that 
the counterparty’s willingness to perform the reciprocal agreement is not a require-
ment to invoke Article 37 DBA.75 If the collateral provider defaults to pay the rele-
vant fi nancial obligation, the enforcement clause will come into play. On the basis 
thereof, the bankruptcy trustee must sell the provided fi nancial instruments and use 
the proceeds to settle the fi nancial obligation. Any surplus must be paid to the colla-
teral provider. If the bankruptcy trustee fails to perform this obligation, the collateral 
provider may resort to the security to obtain the surplus value.

If the bankruptcy trustee decides not to honour the agreement – the second 
situation – an event of default will arise by way of law. The collateral provider may 
deduce from the bankruptcy trustee’s decision that he will not perform the obligati-
ons arising out of the title transfer fca (Article 6:80 par. 1 under (c) DCC).76 Pursuant 
to this provision, the consequences of non-performance will take effect before the 

73 HR 2 December 2016, ECLI:NL:HR:2016:2729, NJ 2017, 19 (De Krom c.s. v Van Logtesteijn q.q.) , par. 3.6.3.
74 De Krom c.s. v Van Logtesteijn q.q., par. 3.6.3 and 3.5.1-3.5.2.
75 Van Zanten 2012, p. 99-100.
76 Article 6:83 under (c) DCC contains a similar provision for claims that are already payable and 
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claim is payable and demandable. This situation qualifi es as an event of default77. 
If the collateral provider decides not to perform as well, the enforcement clause 
may come into play. However, the bankruptcy trustee’s refusal to honour the agree-
ment also entails this particular clause.78 It is thus unlikely that the trustee will take 
recourse against the provided collateral.

The collateral provider’s best option is to partially dissolve the title transfer fca. As 
a consequence, both the collateral taker and the collateral provider will be relieved 
from their reciprocal obligations, i.e. the repayment of the loan, and the retransfer 
of the fi nancial instruments. If the value of the equivalent collateral is much higher 
than the nominal value of the relevant fi nancial obligation, the collateral provider 
will suffer damages. This claim is eligible for verifi cation in bankruptcy (Article 37a 
DBA). Since the claim for damages is an ordinary claim, the collateral provider will be 
paid according to the pari passu principle. It is thus possible that the collateral taker 
will not obtain what he is entitled to on the basis of the fca.

Solution to ensure the effectiveness of the title transfer fca
After having discussed the effect of Article 37 DBA on the title transfer fca, the question 
arises whether the Directive has been correctly implemented on this point. It has to be 
kept in mind that the title transfer fca must have effect in accordance with its terms 
(Article 5 par. 1 Direcitve). The wording of Article 4 par. 5 of the Directive suggests that 
the requirement of effectiveness also applies when either the collateral provider or 
the collateral taker is subject to an insolvency proceeding. One of the principal aims of 
the Directive is to provide limited protection to collateral arrangements from certain 
rules of insolvency law, in particular those that would inhibit the effective realisation 
of collateral or cast doubt on the validity of the techniques, such as close-out netting.79

The requirement of Article 4 par. 5 of the Directive is certainly sensible with 
regard to the title transfer fca. Since the Directive does not contain a regulation 
for the enforcement of a title transfer fca, the parties have to draw up provisions 
to regulate this matter. A title transfer fca will thus need to be able to take effect 
in accordance with its terms, even if the collateral taker is declared bankrupt. The 
problem with Article 4 par. 5 of the Directive is that it does not specify the way 
in which effectiveness of an fca is to be ensured notwithstanding the commence-
ment of an insolvency proceeding. It is thus up to the Member States to provide for 
appropriate means of ensuring such effectiveness.80 They are not obliged to force the 
bankruptcy trustee to give effect to the title transfer fca. A facility like Article 37 DBA 
whereby the bankruptcy trustee has the discretion to honour a reciprocal agreement 

77 More accurately, the consequences of non-performance will take effect even if the obligation is 
not yet payable and demandable. One has to keep in mind that in the given example the accelera-
tion clause only applies when the collateral provider is declared bankrupt. If the collateral taker is 
declared bankrupt, the obligation to transfer equivalent collateral will be payable and demandable 
at the agreed upon time. Article 6:83 under (c) DCC is therefore not applicable to this situation.

78 Article 37 DBA is indivisible in nature. The bankruptcy trustee’s decision not to honour the agree-
ment concerns the agreement as a whole. He cannot decide to honour one particular obligation, 
while choosing not to perform the other obligations arising out of the agreement. See W essels 
2019/2483.

79 COM (2001) 168 fi nal, par. 2.1, p. 4. Cf. Aviabaltika, par. 58 (Opinion of AG Szpunar).
80 Cf. Aviabaltika, par. 29.
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is acceptable, provided that the collateral provider’s interests are suffi  ciently protec-
ted. This means that the collateral provider should as much as possible be brought 
in a position that he would have been in, if the title transfer fca had been executed 
according to plan.

Even though there are probably different ways to enhance the collateral provider’s 
position, the most obvious one is to grant his claim for damages priority. As was explai-
ned just now, if the bankruptcy trustee decides not to honour the title transfer fca, the 
collateral provider will be entitled to (partially) dissolve the agreement. The claim for 
damages is eligible for verifi cation, but it only qualifi es as an ordinary claim (Article 
37a DBA). Since the collateral provider may not receive full payment of the claim for 
damages, it is doubtful whether this particular measure meets the requirement of 
Article 4 par. 5 of the Directive. In order to enhance the collateral provider’s position, 
the claim for damages should be granted priority. Since parties are free to give shape 
to the title transfer fca as they see fi t, it is diffi  cult to oversee the consequences of 
such an alteration. The title transfer fca could for instance contain a penalty clause. On 
the basis of this clause, the collateral taker will forfeit a penalty if he fails to transfer 
equivalent collateral on the agreed upon date. It is doubtful whether Article 4 par. 5 
of the Directive requires that this type of clause should be given effect too. The aim 
is to protect fcas from certain provisions of insolvency law. However, this particular 
provision constitutes a source of enrichment at the expense of the bankrupt estate. 
It also confl icts with the fi xation principle. The declaration of bankruptcy fi xates the 
legal positions of those that are involved in the bankrupt estate (Article 24 DBA).81 
For these reasons, an exception to Article 37a DBA should be interpreted narrowly. 
It should in any case include the so-called surplus value, i.e. the difference between 
the market value of the equivalent collateral and the nominal value of the relevant 
fi nancial obligation. This claim for damages should be granted some form of priority.

The conclusion is that Article 4 par. 5 of the Directive might have a profound 
impact on the system of Article 37 DBA. As a rule, the declaration of bankruptcy has 
no effect on existing agreements, but the collateral provider will be in uncertainty 
as to whether the bankruptcy trustee will perform the obligations arising out of the 
fca. Article 37 DBA contains a facility to end this uncertainty: the counter party can 
request the bankruptcy trustee to indicate whether he will honour the agreement. In 
the end, it is up to the bankruptcy trustee to determine whether performance of the 
contract is in the best interest of the bankrupt estate. Article 4 par. 5 of the Directive 
allows such a facility, provided of course that the fca can still have effect.

Since one cannot force the bankruptcy trustee to give effect to the title trans-
fer fca, the starting point of Article 37 DBA should be maintained. The bankruptcy 
trustee must have the discretion to determine whether he wants to honour the title 
transfer fca. Nevertheless, the facility of Article 37 DBA needs to be altered on at 
least two points in order to ensure effectiveness. If the collateral provider is declared 
bankrupt and the bankruptcy trustee decides not to honour the agreement, the col-
lateral taker will have to take recourse against the collateral in accordance with the 
title transfer fca. However, since the bankruptcy trustee has lost the right to demand 

81 See HR 23 March 2018, ECLI:NL:HR:2018:424, NJ 2018/290 (Credit Suisse Brazil ltd v Jongepier q.q.), 
par. 3.5.1 and 3.8.4.
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performance, the collateral taker cannot be forced to give effect to the enforcement 
clause. This is problematic if the value of the equivalent collateral exceeds the nomi-
nal value of the relevant fi nancial obligation, i.e. a surplus value. Despite the fact that 
the bankruptcy trustee has decided not to honour the agreement, he should be able 
to demand payment of any surplus value.

If the collateral taker goes bankrupt and the bankruptcy trustee refuses to honour 
the agreement, the collateral provider can partially dissolve the agreement. The 
claim for damages can be submitted for verifi cation in bankruptcy (Article 37a DBA). 
Since this claim qualifi es as an ordinary claim with no priority, the collateral provi-
der runs the risk that he will not receive full payment. In order to meet the require-
ment of effectiveness, some form of priority will have to be attached to the claim 
for damages. The scope of this exception to Article 37a DBA must be limited, but it 
should in any case include the claim for payment of the surplus value.

Conclusion

Chapter 3 has discussed in broad outlines the different aspects of the Collateral Direc-
tive. The term fi nancial collateral includes fi nancial instruments, cash – i.e. money 
credited to an account or similar claims for repayment of money – and credit claims. 
According to the preamble, the Collateral Directive aims to establish a minimum 
regime for the provision of fi nancial collateral under an fca. Such a regime leads 
to more legal certainty, which in turn will lead to cost-effi  ciency of the fi nancial 
market. The non-formalistic enforecement procedures introduced by the Directive 
will furthermore contribute to fi nancial stability and diminish the contagion risk.

At least three aspects of the Directive are of particular interest. The fi rst aspect is 
that the Directive provides for two different techniques of providing fi nancial colla-
teral. It should be possible to provide fi nancial collateral both on a title transfer fca 
and a security fca. Since Dutch law has banned the transfer for security purposes, the 
introduction of the title transfer fca might cause diffi  culties.

Another interesting aspect is Article 3 of the Direcitve – the prohibition of forma-
lities. In order to minimise administrative burdens, Member States may not require 
that the creation, validity, perfection, enforceability or admissibility in evidence of 
an fca or the provision of fi nancial collateral under such an fca be dependent on a 
formal act. Nevertheless, the Directive tries to strike a balance between market effi  -
ciency and the safety of parties to the fca and third parties, preventing inter alia the 
risk of fraud. This balance is achieved through the scope of the directive by requiring 
that the fi nancial collateral is provided and that the provision can be evidenced in 
writing.

The third aspect is the right of use. According to Article 5 of the Directive, parties 
to a security fca must be able to agree to a right of use. This modality enables the 
collateral taker to use the collateral as the owner, in accordance with the terms of 
the fca. Since a traditional security right merely entitles the secured creditor to take 
preferential recourse against the encumbered assets, the modality of the right of use 
is diffi  cult to reconcile with the nature of a pledge. The following chapters will dis-
cuss these aspects in more detail.
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CHAPTER 4

Article 3:84 par. 3 DCC: the 
prohibition of fi duciary transfers

Introduction

As was said in the previous chapter1, the title transfer fca is defi ned as an arrange-
ment under ‘which a collateral provider transfers full ownership of, or full entitle-
ment to, fi nancial collateral to a collateral taker for the purpose of securing or other-
wise covering the performance of relevant fi nancial obligations’ (Article 2 par. 1 (c) 
Directive). At fi rst glance, this provision seems to be incongruous with Article 3:84 
par. 3 DCC, which reads that a legal act to transfer property for the purpose of secu-
rity shall not be a valid ‘titel’ (hereinafter: cause)2 for the transfer of that property. 
Since the collateral taker obtains full ownership of the provided collateral, he is able 
to use it for his own benefi t, for instance, by selling the collateral to a third party. 
Nevertheless, the defi nition of the title transfer fca clearly states that the purpose of 
the arrangement is to provide a form of security. What is more, parties may contrac-
tually restrict the collateral taker’s right to use the provided collateral. The security 
aspect of the arrangement will thus become more prominent.

Although the title transfer fca seems to constitute a forbidden cause in the sense 
of Article 3:84 par. 3 DCC, the Dutch legislator has denied that the Directive confl icts 
with Dutch law on this point. In the legislator’s opinion, the title transfer fca leads to 
a real transfer of ownership, or entitlement in the sense of the Sogelease decision3. 
The title transfer fca will therefore not be affected by Article 3:84 par. 3 DCC. As a 
consequence, the legislator did not believe it necessary to adopt any specifi c mea-
sure in this respect. The adoption of Article 7:55 DCC – which explicitly declares that 
a title transfer fi nancial collateral arrangement is not a forbidden cause for the trans-
fer in the sense of Article 3:84 par. 3 DCC – merely serves to remove any doubt that 
may be caused by a casual reading of both Article 3:84 par. 3 DCC and the Directive.4

1 See section 3.6.
2 The Dutch word ‘titel’ cannot be translated with ‘title’ in this context, because ‘title’ has a specifi c 

meaning in English law. It is a right or claim to the ownership of property. However, ‘titel’ in Article 
3:84 par. 1 DCC refers to the legal basis that justifi es the transfer. A ‘titel’ to transfer ownership often 
arises from an agreement, like an agreement of sale. See Pitlo/Reehuis & Heisterkamp 2019, par. 112, 
p. 78-79. For this reason, it is better to speak of legal basis or cause when referring to the term ‘titel’.

3  HR 19 May 1995,  ECLI:NL:HR:1995:ZC1735, NJ 1996, 119 (Keereweer q.q. v Sogelease).
4 See Kamerstukken II, 2004-2005, 30 138, nr. 3, p. 9-10.
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It will be demonstrated that the legislator’s contention is incorrect. A title trans-
fer fca can, under certain circumstances, constitute a legal act to transfer goods for 
security purposes in the sense of Article 3:84 par. 3 DCC. The next step will be to 
determine how this problem of inconsistency must be dealt with. One possibility is 
to reinterpret Article 7:55 DCC in a way that Article 3:84 par. 3 DCC does not apply 
to the title transfer fca. Another option would be to remove, or partly remove, Article 
3:84 par. 3 from the Dutch Civil Code. Removing Article 3:84 par. 3 from the Dutch 
Civil Code would not only ensure that the title transfer fca could have full effect in 
Dutch law. It might also be preferable in a wider context. Ever since Article 3:84 
par. 3 DCC was adopted in 1992, the legal doctrine as well as the legal practice has 
considered this provision unfavourable, because it casts doubt on the effectiveness 
of certain legal devices under Dutch law.5 Furthermore, it is uncertain whether this 
provision still serves any purpose after the Supreme Court’s decision in the Soge-
lease case. The implementation of the Collateral Directive was thus perhaps a good 
opportunity to cut out this piece of dead wood.

The fi rst part of this book will assess which of these two options is preferable to 
solve the problem of incompatibility of the title transfer fca with Article 3:84 par. 3 
DCC. Hopefully, a lesson can be learned from this assessment for the implementation 
of future property law directives.

4.2. The fi duciary transfer for security purposes

Ever since the adoption of the new Civil Code in 1992, Article 3:84 par. 3 DCC has 
been surrounded by a mist of obscurity. It for a long time was uncertain how this 
provision should be interpreted. The biggest concern was that Article 3:84 par. 3 DCC 
could jeopardise the validity of a number of fi nancing techniques, such as the fi nan-
cial sale and leaseback.6 In the leading case of Keereweer q.q. v. Sogelease, the Dutch 
Supreme Court (Hoge Raad) has largely removed this fear, by narrowly interpreting 
the scope of Article 3:84 par. 3 DCC. Financing devices, like a fi nancial sale and lease-
back, can in principle have full effect under Dutch law, provided that they lead to a 
real transfer of ownership. The Sogelease decision will be discussed in more detail 
later on. The following two sections will fi rst describe the device of the transfer for 
security purposes as it was developed under the old Dutch law, and assess the rea-
sons for adopting Article 3:84 par. 3 DCC.

4.2.1. The historical background of the fi duciary transfer for security purposes

The provision of Article 3:84 par. 3 DCC must be understood against the background 
of the fi duciary transfer for security purposes. Under the regime of the old Dutch 
Civil Code, a pledge could only be lawfully created, if the encumbered objects were 
given to the pledgee, or a third party. The pledge would otherwise be void.7 The 

5 See a.o. Rank 1998, p. 4-39.
6 See a.o. Kleijn 1994, p. 15-17.
7 Article 1198 par. 2 old DCC.
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policy behind this rule was to ensure publicity of the right of pledge.8 It was feared 
that if the encumbered object remained under the physical control of the pledgor, 
the outside world might be misled by the false appearance of solvability. The object 
would after all be encumbered with a right of pledge. For this reason, the law requi-
red that the object was brought outside the pledgor’s possession.

As one can imagine, the formality of dispossession was considered a hindrance 
by both the pledgor and the pledgee. More often than not, the pledgor needed to use 
the pledged objects in his own business and could therefore not afford to part with 
them. The pledgee, on the other hand, was obliged to properly store the objects. 
The creation of a pledge thus generated costs for both parties.9 It is not surprising 
that parties constructed all kinds of legal devices to circumvent these practical hin-
drances. One of them was the fi duciary transfer for security purposes.10

At the beginning of the twentieth century, the transfer for security purposes was 
often cast in the form of a combination of contracts, like a sale and hire back arrange-
ment. Party X, who was in need of money, would for example sell his machine to 
party Y, a fi nance house. Since party X still wanted to make use of the sold machine, 
the delivery occurred by way of constitutum possessorium. The fi nance house thus 
obtained possession of the machine, while the object physically remained with X on 
the basis of a hire agreement. After a certain period of time, the machine would be 
transferred back to X. Even though the arrangement was cast in the form of a com-
bination of named contracts, the scheme essentially operated as a secured loan. For 
a long period, it was uncertain whether this type of arrangement was valid. Case 
law of the lower courts on this matter was not unequivocal. Many courts, however, 
considered these arrangements to be void on the basis that parties intended to cir-
cumvent the mandatory provision of Article 1198 par. 2 old DCC. This circumvention 
of mandatory rules was in breach of pubic order.11

4.2.2. The Bierbrouwerij case

The uncertainty came to an end in 1929, when the Dutch Supreme Court gave its 
decision in the Bierbrouwerij case.12 The Supreme Court ruled that a transfer of 
ownership for security purposes was lawful, notwithstanding Article 1198 par. 2 old 
DCC or the principle of paritas creditorum.

A café proprietor borrowed the sum of fl . 6,000 from his franchiser – the bre-
wery – and mortgaged his business property to secure the repayment of the loan. 

8 Cf. Asser-Scholten 1905, p. 331, Land 1902, p. 331-332, Losecaat Vermeer 1928, p. 3-4.
9 See Losecaat Vermeer 1928, p. 4-5.
10 The assignment for security purposes (zekerheidscessie) was also used as an alternative to the 

creation of a pledge over claims, because it did not require notifi cation. Under the regime of the 
old Dutch Civil Code, the creation of a pledge over claims required notifi cation of the pledged deb-
tor (Article 1199 old DCC). The act of notifi cation ensured that the encumbered claim was brought 
outside the control of the pledgor. An assignment on the other hand did not require notifi cation. 
It was effective against the assignor and against third parties from the date mentioned in the deed 
of assignment. Notifi cation of the assignment merely ensured that the assigned debtor could no 
longer pay to the assignor in discharge of his obligation (Article 668 old DCC).

11 See a.o.  KG Den Haag 6 November 1922, W 11100, p. 5-6,  Rb. Rotterdam 20 June 1927, NJ 1927, 
1349,  Rb. Leeuwarden 4 November 1926, NJ 1927, 306, Hof Den Bosch 6 July 1925, W 11467, p. 2-3.

12  HR 15 January 1929, NJ 1929, 616 (Haan q.q. v Heineken’s Bierbrouwerij).



4.2.2 Article 3:84 par. 3 DCC: the prohibition of fi duciary transfers

102

Furthermore, parties made a security arrangement similar to the sale and hire back 
arrangement described above. In this particular case, the entire inventory of the 
establishment was sold and delivered to the brewery by way of constitutum pos-
sessorium; the café proprietor was subsequently given the use of the assets. The 
arrangement made a clear connection between the transfer of the inventory and the 
debt of fl . 6,000 because the purchase price was not made payable until the afore-
mentioned debt was paid back in full.13 This meant that ownership was transferred 
without any form of consideration. Furthermore, the brewery only had the power 
to dissolve the contract of use in certain circumstances: if the café proprietor would 
fail to repay the debt, in case of bankruptcy or if creditors would attach the assets 
belonging to the inventory.14 In case the contract was dissolved, he would have the 
right to retake the assets and sell them. When on the other hand the debt was repaid 
in time, the café proprietor would have the ‘right’ and the obligation to buy back the 
inventory he had sold to the brewery. The repurchase price was settled at the same 
amount as the original purchase price.15 Since the latter became payable the instant 
the loan was repaid, the brewery would likely set off the original purchase price 
against the repurchase price. As a result, all debts were cancelled out. The entire ope-
ration served no other purpose than to provide the brewery (a form of) additional 
security for the pay back of the original loan.

After the café proprietor went bankrupt, the contract of use was dissolved and 
the brewery claimed the goods belonging to the inventory. The bankruptcy trustee, 
however, contended that the agreement to sale was nothing more than a sham act 
to hide parties’ real intention, namely to provide a form of security. He therefore 
refused to give up the goods. The central question in the cassation appeal was whe-
ther the cause of the agreement, i.e. the intended effect of the agreement, had legal 
effect. The Supreme Court recognised that parties intended to transfer ownership for 
securing the repayment of the loan, but denied that this would be unlawful.

 The Supreme Court construed the law in a narrow manner to demonstrate that 
parties’ intention did not confl ict with any legal provision. Even though parties 
intended to provide security, they chose to do so by concluding an agreement to 
transfer rather than an agreement to pledge. The cause of the agreement could the-
refore not be in breach of the regime of the pledge, in particular Article 1198 par. 2 
old DCC. Nor, could it confl ict with the rules of equality of creditors because these 
are only applicable to assets belonging to the debtor. The later argument of course 
presupposes a valid transfer of ownership.

Furthermore, the Supreme Court was not convinced by the argument of the bank-
ruptcy trustee that this was a case of evasion of law. There is some merit in the argu-
ment that a transfer for security purposes whereby the assets had been delivered by 
way of constitutum possessorium would constitute a case of evasion of law. After all, 
parties did intend to give surety, but in order to achieve this they evaded the rules of  
pledge, especially Article 1198 par. 2 old DCC. The question whether evasion is allo-
wed will greatly depend on the value that is attached to the particular provision and 

13 Art. 3 of the Bierbrouwerij-arrangement.
14 Art. 7 of the Bierbrouwerij-arrangement.
15 Art. 6 of the Bierbrouwerij-arrangement.
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its underlying policies. In this case, the Supreme Court denied that parties frustrated, 
in an improper manner, any aim pursued by the law, or maintained a situation which 
the law believed undesirable. According to the Supreme Court, one could not deduce 
from Article 1198 par. 2 old DCC the legislator’s general intention to protect creditors 
against the misleading appearance of wealth.

A similar style of reasoning was used to answer the question whether the rules 
with regard to the equality of creditor’s rights (paritas creditorum) had been evaded 
in an unlawful manner. In case of bankruptcy, or another event of concurrence, every 
creditor has an equal right to take recourse against the debtor’s assets, except for rea-
sons of preference determined by law. One might argue that by transferring assets 
to the brewery for security purposes, parties evaded the paritas creditorum, because 
in case of default the brewery could take recourse against assets that previously 
belonged to the café proprietor. He in other words enjoyed a factual preference. The 
Supreme Court, however, stated that the rules concerning the equality of creditors 
did not intend to prevent that creditors – except for the pledge, the mortgage or any 
other legal reason of preference – might not enjoy a factual preference, provided that 
this did not lead to an act of fraudulent preference (paulianeuse handeling).

In the fi nal paragraph of its decision, the Supreme Court seemed to give some 
sort of justifi cation for validating the transfer for security purposes. Parties who con-
cluded the sale and hire back arrangement to provide (additional) security for the 
repayment of the loan could not be said to act inappropriately. The only alternative 
provided by law, i.e. the possessory pledge, would be unsuitable for practical rea-
sons, because the café proprietor needed to use the inventory to continue his busi-
ness. The Supreme Court thus more or less admitted that the requirement of Article 
1198 par. 2 old DCC to deliver possession was simply unpractical.

4.2.3. Restrictions with regard to the transfer for security purposes

The recognition in the Bierbrouwerij decision16 that security was a valid cause for the 
transfer of ownership marked the fi rst step in the development of the fi duciary trans-
fer for security purposes. From that moment on, parties no longer had to use elaborate 
contractual arrangements to constitute a cause for the transfer of ownership. They 
could simply agree to transfer goods by way of security. Of course, the recognition of 
the transfer for security purposes entailed a number of new problems regarding the 
legal position of the security transferee vis-à-vis the debtor and third parties. In the 
course of time, the Dutch Supreme Court imposed restrictions on the rights of the 
transferee to better protect the interests of the debtor and certain third parties.

4.2.3.1. The applicability of the rules of pledge

An important step in this development was taken in the case of Hazerswoude v Loss17. 
One of the questions in this case was whether Article 257 par. 2 of the Dutch 

16 The decision was repeated in  HR 21 June 1929, ECLI:NL:HR:1929:317, NJ 1929, 1096 (Hakkers v Van 
Tilburg).

17  HR 3 January 1941, ECLI:NL:HR:1941:114, NJ 1941, 470 ( Hazerswoude v Loss).
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Bankruptcy Act or DBA18 applied to the transfer for security purposes. Since the legal 
device emerged long after the adoption of the Bankruptcy Act in 189319, bankruptcy 
law did not contain any provisions for this form of security. It was thus uncertain 
whether Article 257 par. 2 DBA would also apply to security ownership. The Supreme 
Court decided that the provisions in the Bankruptcy Act regarding the pledge were, 
as much as possible, applicable by way of analogy to the transfer for security pur-
poses.

Even though the Supreme Court20 did not explicitly rule in this case that the legal 
regime of the pledge (Articles 1200 till and including 1202 old DCC) applied to the 
security ownership by way of analogy21, most legal scholars assumed that this was 
the case.22 This meant that in case of default the secured creditor was obliged to 
take recourse against the transferred goods in accordance with the rules written for 
the pledge. He would thus have to sell the goods in public and subsequently use the 
proceeds to settle the debt, under the obligation to pay any surplus to the debtor. A 
clause which stipulated that the transferred object would remain with the trans-
feree in case of default was void (analogical application of Articles 1200 and 1201 
old DCC).

4.2.3.2. Security ownership ineffective against certain third parties

Apart from the obligation to realise the transferred objects in accordance with the 
rules of pledge, the security ownership was restricted in another way as well. The 
transfer of ownership for security purposes was sometimes ineffective against cer-
tain creditors with a preferential claim (voorrecht).

A claim is called preferential if on the basis of the law a creditor is entitled to 
be paid with priority out of the proceeds from the realisation of the debtor’s goods. 
Preferential claims can be linked to a particular good (a specifi c privilege or bijzonder 
voorrecht) or linked to all goods belonging to the debtor (a general privilege or alge-
meen voorrecht). In contrast to a pledge or a hypothec, a privilege is not a proprietary 

18 A debtor who has been granted moratorium (surseance van betaling) may offer his creditors a pro-
posal for settlement. In order for creditors to vote on the proposal, they will have to submit their 
claims for verifi cation with the receiver (Article 257 par. 1 DBA). Claims to which the moratorium 
does not apply – such as secured claims (Article 232 sub 1 DBA) – cannot be submitted (Article 
257 par. 2 DBA). The idea is that secured creditors and others who have a claim in the sense of 
Article 232 DBA should not be able to infl uence the deliberation of the proposal. If a claim is 
nevertheless submitted to the receiver, it will become subjected to the moratorium. Any privilege, 
pledge or hypothec connected to the claim ceases to exist, unless the claim is withdrawn before 
the creditors have voted on the proposal for settlement (Article 257 par. 2 DBA). See Wessels 2014, 
par. 8326.

19 The assignment of claims for security purposes, however, was already a well-known practice in 
the nineteenth century. See Veenhoven 1955, p. 39.

20 In the case of Keereweer v Sogelease, the Supreme Court stated (with hindsight) that since the 
purpose of the security transfer was to establish a form of non-possessory pledge, it was obvious 
to deem the other rules of pledge, especially the rules with regard to taking recourse, applicable 
by way of analogy. See HR 19 May 1995, NJ 1996, 119 (par. 3.4.2).

21 The Supreme Court did repeatedly state that the rules of pledge do have a certain effect on the 
security ownership. See   HR 6 March 1970, ECLI:NL:HR:1970:AB7171, NJ 1970, 433 (Van Wessem 
q.q. v Traffi  c) and  HR 7 March 1975, ECLI:NL:HR:1975:AB7436, NJ 1976, 91 (Van Gend & Loos v 
Kledingmagazijnen Tielkes NV).

22 Van Mierlo 1988, p. 163 ff.
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security right. The debtor can dispose of his goods free from any privilege. A creditor 
with a specifi c privilege to a good can therefore only claim preference, as long as this 
good is still part of the debtor’s patrimony (Article 3:276 DCC).23 If the good has been 
transferred to a third party, the creditor will have lost his privilege.

The problem with the transfer for security purposes, of course, was the lack of 
publicity. Since a transfer of movable objects for security purposes often occurred 
by way of constitutum possessorium, the passing of ownership was not knowable to 
third parties. In order to protect the interests of third parties – in particular prefe-
rential creditors – the transfer for security purposes was sometimes rendered inope-
rative. The Supreme Court explicitly ruled in the Pluvier case24 that the agreement 
to transfer ownership for security purposes could not be fully equated to a ground 
to transfer ownership in the sense of Article 639 old DCC. Even though the security 
transfer with a delivery constitutum possessorium was recognised as valid, the rea-
sons that led to this recognition did not justify that this transfer would have the 
same legal consequences as a normal transfer of ownership. Not only were the legal 
consequences of a security transfer infl uenced by the legal provisions concerning 
security rights. The fact that this type of security transfer was not made public could 
give cause for disregarding this transfer in so far as necessary to recognise the rights 
of third parties. In this case, the Supreme Court believed it was justifi ed to disregard 
the security transfer in favour of the seller with a preferential claim (Article 1185 
under 3° old DCC), because the security transferee could not have acquired the 
object, if the seller had not fi rst sold it to the security transferor.

The legal doctrine heavily criticised the theoretical basis of this decision. Some 
legal scholars believed the construction that treated security as an incomplete cause 
for transfer, undesirable because it affected the legal concept of cause.25 In subse-
quent cases, the Supreme Court maintained that a transfer for security purposes 
combined with a delivery constitutum possessorium did not have the same legal 
consequences as a normal transfer of ownership. This type of security transfer may 
sometimes be disregarded in order to recognise the rights of certain third parties. 
However, the Supreme Court did no longer base this decision on the incompleteness 
of the cause for the transfer of ownership.26 The legal ground for disregarding secu-
rity ownership was therefore unclear.

4.2.4. The construction of the transfer for security purposes

4.2.4.1. No multiple encumbrances

Even though the rules of pledge had an effect on the transfer of ownership, the 
idea that security ownership could be completely equated with a pledge would be 

23 Cf. Pitlo/Reehuis & Heisterkamp 2019, par. 914, p. 914, Asser/Van Mierlo & Krzemiński 3-VI 
2020/476,  Feseveur 1979, p. 23, Asser-Van Oven 1967, p. 10.

24 HR 6 March 1970, ECLI:NL:HR:1970:AB7171, NJ 1970 (Van Wessem q.q.  v Traffi  c).
25 See a.o. Van der Grinten 1970, p. 217-218, Houwing 1970, p.1240-1241.
26 HR 7 March 1975, ECLI:NL:HR:1975:AB7436, NJ 1976, 91  (Van Gend & Loos v Kledingmagazijnen 

Tielkes NV),  HR 21 June 1985, ECLI:NL:HR:1985:AC894, NJ 1986, 306 (LDM v H.H. Brock) and  HR 
18 September 1987, ECLI:NL:HR:1987:AC9963, NJ 1988, 983 (Berg & Sons Ltd v H. Albert de Bary & Co.).
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misleading. Despite the restrictions, security ownership was still a form of owner-
ship. Since a transfer of ownership, unlike the creation of a pledge, leads to the loss 
of the right of disposal, a good can only be transferred once. This was also true for the 
transfer for security purposes. If property had been transferred by way of security, 
the debtor could not ‘encumber’ that property for a second time by transferring it to 
another creditor.27 He had simply lost the right to dispose of the property.

4.2.4.2. Lack of accessoriness

Security interests – like a pledge – are accessory rights and thus dependent of the 
secured claim. If the secured claim ceases to exist by payment or by any other cause, 
the security right will share its fate because it has fulfi lled its purpose. The debtor 
will reobtain ownership free from the encumbrance, the so-called redemption. In 
the case of Ontvanger v Schriks28, the Supreme Court ruled that in case of a transfer 
for security purposes, the good was presumed to have been transferred under the 
resolutive condition of payment. If a transfer is performed under a resolutive con-
dition, the transferee obtains a right that is subjected to the same condition. Fulfi ll-
ment of the condition – in this case payment of the claim – will cause the transferred 
ownership (or other right) to return to the transferor by operation of law.29 Since the 
resolutive condition operated as a sort of right of redemption, the transferor was 
protected against the risk of the transferee’s insolvency. However, the existence of 
a resolutive condition was merely a presumption. The Supreme Court stated that 
parties were still free to agree otherwise. If full ownership had been transferred to 
the creditor unconditionally, the settlement of the secured claim would merely lead 
to a personal obligation to retransfer ownership.

The second aspect of an accessory right is that it ‘follows’ the right of which it 
is dependent (Article 3:82 DCC). If a creditor assigns his claim to a third party, any 
security interest will pass to him as well, by way of law. Although the Supreme Court 
construed the transfer for security purposes in such a way that it contained a sort of 
right of redemption, it refused to recognise in Ten Cate v Wildervank30 that security 
ownership was a true accessory right. This feature would be diffi  cult to reconcile 
with the idea that ownership is the most inclusive right one can have with respect 
to an object. Furthermore, accessoriness would also entail a method of assignment 
of claims with which the law was unfamiliar. This method of acquisition would fi t ill 
within the existing system of transfer.

It appears from the foregoing subsections that the transfer for security purposes 
was an ambivalent legal concept. Even though this transfer led to the passing of 
ownership the transferee’s powers were restricted. Since the sole purpose of this 
transfer was to provide security, the transferee’s powers were restricted to take 
recourse against the transferred object in case of default. Furthermore, if the transfer 

27  HR 15 March 1991, ECLI:NL:HR:1991:ZC0171, NJ 1992, 605 (Veenendaal v Hogeslag).
28  HR 3 October 1980, ECLI:NL:HR:1980:AB8508, NJ 1981, 60 (Ontvanger v Schriks).
29 See for the Old Dutch Civil Code, a.o. Asser-Beekhuis I (Zakenrecht) 1985, par. 294, p. 183.
30 HR 18 February 1994, ECLI:NL:HR:1994:ZC1270, NJ 1994, 462 (Ten Cate v Wildervank).



Article 3:84 par. 3 DCC: the prohibition of transfer for security purposes 4.3.2

107

of movable objects occurred by way of constitutum possessorium – which was often 
the case – the transfer was sometimes disregarded in order to recognise the rights of 
certain preferential creditors. Security ownership, however, could not be fully equa-
ted with a right of pledge. The Supreme Court did construe the transfer for security 
purposes as a conditional transfer to simulate a right of redemption, but security 
ownership was never regarded as an accessory right, dependent of the secured 
claim. Nor was it possible to ‘encumber’ security property twice.

4.3. Article 3:84 par. 3 DCC: the prohibition of transfer for security 
purposes

Even though the transfer for security purposes fi lled an important economic need in 
the past, it has now been replaced with the non-possessory or silent pledge (Articles 
3:237 and 3:239 DCC). Fiduciary transfers are no longer allowed under the regime of 
the new Dutch Civil Code. Article 3:84 par. 3 DCC reads that a legal act which aims 
to transfer a good as security (fi ducia cum creditore), or which lacks the import that 
the good becomes part of the transferee’s patrimony after the transfer (fi ducia cum 
amico), shall not be a valid cause for the transfer of that good.

4.3.1. Meijers’ objection to the fi duciary transfer for security purposes

The introduction of Article 3:84 par. 3 DCC must be attributed to Meijers, the original 
drafter of the new Dutch Civil Code. His draft for a new Dutch Civil Code contained a 
provision – Article 3.4.3.2. par. 3– that was the precursor of Article 3:84 par. 3 DCC. 
In the explanatory memorandum to the draft Civil Code, Meijers stated with respect 
to Article 3.4.3.2. par. 3:

‘[…] fi duciary causes are not recognised as valid ‘titels’ for the transfer of goods. He who wishes to 
transfer a good as security for a debt must establish a right of pledge; he who wants his goods to 
be managed by another must place them under administration. The fi duciary transfer of owner-
ship […] has constantly been a method to circumvent mandatory provisions which were percei-
ved by the practitioners as outdated. The law however is better served in those circumstances by 
changing the outdated mandatory legislation, than by allowing this circumvention of the law to 
undermine the authority of mandatory provisions.’31

4.3.2. The classifi cation of subjective patrimonial rights

This passage must be viewed against Meijers’ general jurisprudence. A central aspect 
of his jurisprudence was the purposeful classifi cation of subjective rights. Meijers 
defi ned a subjective right as a specifi c entitlement that the law granted to a person 

31 Parl. Gesch. Boek 3, p. 317  ‘(…) fi duciaire titels worden niet erkend als geldige titels tot overdracht 
van een goed. Wie een goed tot zekerheid van een schuld wil overdragen, moet een pandrecht ves-
tigen; wie hem toekomende goederen door een ander wenst te laten beheren moet deze goederen 
onder bewind stellen. De fi duciaire eigendomsoverdracht (…) is steeds een middel geweest om 
dwingende bepalingen, die de praktijk als verouderd beschouwde, te omzeilen. Het recht wordt 
echter veel beter gediend door in zodanige gevallen de verouderde dwingende wet te veranderen 
dan door toe te laten dat door wetsontduiking het gezag van dwingende bepalingen wordt onder-
mijnd.’
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to serve his interest. The normal type (normaaltype) of a subjective right was the 
subjective patrimonial right.32

Meijers made a distinction between normal subjective patrimonial rights and 
incomplete legal relations. Whether these incomplete legal relations should be cal-
led subjective patrimonial rights depended on whether it was easier to represent 
them as subjective rights which lacked one or more features of the normal type, 
or whether it was easier to represent them as legal relations to which specifi c legal 
rules applied.33 It appears from the examples given by Meijers that he particularly 
thought of situations in which the legal position and the interest were not, or no 
longer congruous.34 Such a divergence occurred with respect to the transfer for secu-
rity purposes. As was explained in the previous section, this legal device was used to 
circumvent certain provisions of the pledge. Meijers stated that this device was sui-
table as long as the security taker obtained the legal position of owner, while being 
obliged to consider the debtor’s interest when exercising his rights. However, since 
the creditor obtained full ownership Meijers presumed that in the course of time 
the creditor’s legal position would be altered to protect the debtor’s interest. For this 
purpose, the transferred objects would be kept outside the creditor’s insolvency. His 
creditors would be denied the right to take recourse against the transferred objects. 
Moreover, if the secured debt was paid, the debtor would be entitled to claim the 
objects even against third parties. The more the creditor’s legal position was restric-
ted in this way, the more reason there would be to regard the debtor as the owner 
and to grant the creditor a mere limited proprietary right over the objects that had 
been transferred for security purposes.35

It is doubtful whether, under Dutch law, security ownership had actually deve-
loped in the way Meijers presumed. Security ownership was after all regarded as 
a form of ownership rather than a limited proprietary interest.36 Notwithstanding 
the correctness of the presumption, Meijers believed that a general jurisprudence 
should not allow the existence of a pledge next to a transfer for security purposes. 
Their powers and rights were according to Meijers so similar and the dissimilarities 
were so insignifi cant that there was no reason to accept both security devices that 
were based on two different techniques. Eventually, the question came down to fi n-
ding the most suitable arrangement of subjective rights. Either one should allocate 
full entitlement to the debtor encumbered with a limited proprietary right of the 
creditor (the pledge construction) or, vice versa, one should allocate full entitlement 
to the creditor encumbered with a limited proprietary right of the debtor (construc-
tion of the transfer for security purposes).37

32 Meijers 1948, p. 86.
33 Ibid, p. 86.
34 One of the examples concerned the seller’s legal position with respect to the sold object, after the 

purchase price had been paid, but before the object was delivered. Any powers that the seller had 
with regard to the sold object would only be exercised in the interest of the buyer. The question 
was whether the seller must still be considered the owner. Meijers 1948, p. 86-87.

35 Meijers 1948, p. 89-90.
36 Cf. Struycken 2007, p. 498. Struycken questions whether Meijers’ opinion was not ‘wishful thin-

king’. Meijers perhaps thought it desirable that the transferee’s position would be equated with 
that of the pledgee.

37 Meijers 1948, p. 285-286.
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4.3.3. The lack of publicity due to the delivery constitutum possessorium

The inconceivability of having a transfer for security purposes next to the pledge in 
one legal system suggests that Meijers would not have objected to a form of security 
ownership whereby the creditor’s rights were not restricted. However, it is doubtful 
whether this supposition is correct, because apart from the dogmatic argument, Mei-
jers also had legal political objections to the transfer for security purposes. According 
to his own admission, Meijers’ greatest objection to the transfer for security purposes 
was the fact that it was incongruous with the principle that a creditor could not, by a 
mere agreement with the debtor, take preference over the debtor’s other creditors.38

Furthermore, Meijers opposed to the fact that the transfer of movable objects 
often lacked publicity due to the delivery by way of constitutum possessorium. Mei-
jers had a general aversion to the constitutum possessorium because it created a false 
appearance of wealth, which in his view seriously disrupted society. This effect was 
amplifi ed by the great number of cases in which goods were transferred to a third 
party by way of constitutum possessorium for fraudulent purposes.39 For this reason, 
Meijers’ draft for a new Dutch Civil Code did not attribute full effect to a delivery by 
way of constitutum possessorium. This type of delivery was – apart from a number of 
exceptions – ineffective against third parties as long as the object physically remai-
ned with the transferor.40

Even though Meijers intended to abolish the transfer for security purposes, he did 
realise that the market needed a non-possessory security interest. His draft for a new 
Civil Code therefore contained a regime for the so-called registered pledge (regis-
terpand). A registered pledge had the advantage over a traditional pledge that the 
encumbered objects could remain with the pledgee. In order to ensure publicity, the 
creation of a registered pledge required the drawing up of a deed followed by publi-
cation in a public register.41 Meijers, nevertheless, believed that as a starting point, 
a pledge over movable objects should be created by dispossession. An exception to 
this starting point should only be made if there was a clear demand from society 
to do so.42 The scope of the registered pledge was therefore only limited to objects 
belonging to a business.

4.3.4. The legislator’s reasons for introducing Article 3:84 par. 3 DCC

4.3.4.1. The non-possessory pledge as an alternative to the transfer by way of security

The Dutch legislator did not adopt the registered pledge, because the permanent 
Committee for Private law and Criminal law in the House of Representatives (Vaste 

38 Parl. Gesch. Boek 3, p. 703-704.
39 A survey that Meijers conducted under bailiffs in 1936 showed that an intended seizure of (mova-

ble) goods was often frustrated because the goods no longer belonged to the debtor. The latter had 
already sold and transferred the goods by way of constitutum possessorium to a third party. The 
bailiffs suspected that in ninety per cent of the cases these acts concerned fraudulent acts. See 
Meijers 1936, p. 272-276. See also Parl. Gesch. Boek 3, p. 703.

40 Article 3.4.2.5. par. 2 Meijers’ Draft.
41 Article 3.9.3.1. et seq. Meijers’ Draft.
42 Parl. Gesch. Boek 3, p. 746.
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Commissie voor Privaat- en Strafrecht) had great objections to this legal device. The 
Committee feared that the act of registration would entail huge administrative bur-
dens for the pledgor and the pledgee as well as for the government that would have 
to process the registration. Furthermore, it was considered undesirable that the esta-
blishment of the pledge was made public through registration. The Committee belie-
ved that publicity would scare businesses to take credit on the basis of a pledge.43

In order to ensure that businesses could continue to provide security without 
having to surrender the pledged object to the pledgee or a designated third party, the 
legislator introduced the non-possessory pledge or silent pledge. Meijers’ draft for a 
new Civil Code already contained a provision for a (limited) non-possessory pledge. 
The creation of a non-possessory pledge required the drawing-up of an authentic 
deed or registered, private deed (Article 3.9.2.2. par. 2 Meijers’ Draft). In contrast 
with the registered pledge, the registration of the private deed was not intended as a 
means of publicity. It merely ensured that the deed had a certain date. Even though 
the non-possessory pledge entailed an exception to the idea of publicity, Meijers 
believed this exception justifi ed, because the scope of this legal device was limited. 
A non-possessory pledge could only be created over objects belonging to a business, 
and could only secure claims arising out of funds and objects provided to the pledgor 
for the benefi t of his business (Article 3.9.2.2. par. 1 Meijers’ Draft). Meijers believed 
it fair that the creditors who provided goods and funds to a business could obtain a 
preference over the goods belonging to that business.44 Since the legislator intended 
the non-possessory pledge as a full alternative to the transfer for security purposes, 
the restrictions of the non-possessory pledge were removed.45 However, the intro-
duction of a general silent pledge in the new Dutch Civil Code meant that Meijers’ 
objection to the transfer for security purposes – namely the lack of publicity – had 
been abandoned.46

4.3.4.2. More rights than the creditor’s interest can justify

The legislator chose to replace the transfer for security purposes with a silent pledge, 
because the latter was considered more suitable for the purpose of providing secu-
rity. If there was a widely felt need in society for a non-possessory security right, the 
legislator should allow such a legal device, but nothing more than that. A transfer for 
security purposes not only enabled the creditor to take preferential recourse against 
the transferred good; it also provided him with full entitlement to that good.47 Other 

43 Parl. Gesch. Boek 3, p. 723.
44 Ibid, p. 746.
45 Idid, p. 731.
46 The minister responsible admitted that ‘[T]he notion that the new code should be aimed at tar-

geting the “covert character of the fi duciary of ownership” (…) has been abandoned, now that 
the pledges in the sense of Articles 3.9.2.2 and 3.9.3.3 over the goods mentioned therein will 
be admitted without any form of publicity and without any restriction.’ (‘[D]e gedachte dat het 
nieuwe wetboek zich zou moeten richten “tegen het heimelijke karakter van de fi duciaire eigen-
domsoverdracht” (…) is daarbij geheel prijsgegeven, nu in de artikelen 3.9.2.2 en 3.9.2.3 pand-
rechten op de daar bedoelde goederen zonder enige vorm van openbaarheid en zonder beperking 
worden toegelaten’). See Parl Gesch. Boek 3 (inv. 3, 5 en 6), p. 1197 (MvA II Inv).

47 Ibid, p. 388.
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creditors of the debtor were thus denied the possibility to take recourse against 
those goods.48 Since the new Dutch Civil Code provides for a silent pledge, there 
is no longer any need for a transfer for security purposes. Article 3:84 par. 3 DCC 
thus serves as a bolt on the door to prevent the transfer for security purposes from 
re-entering the realm of Dutch property law.49 If parties want to transfer goods for 
security purposes, they should now use a pledge or a hypothec.50

Despite the objection that security ownership provides the creditor with more 
rights than his interest can justify, the legislator has not completely eradicated secu-
rity ownership from the new Dutch Civil Code. Parties are still allowed to agree to 
a retention of title (Article 3:92 par. 1 DCC). If an object is sold and delivered under 
retention of title, the seller shall remain the owner thereof until the buyer has paid 
the purchase price. Ownership thus functions as a form of security for the supplier’s 
credit. The legislator nevertheless believed that a retention of title was desirable to 
enhance the position of the seller vis-à-vis the buyer’s other creditors, in particular 
the bank.51 A retention of title however can only be established with regard to the 
types of claims enumerated in Article 3:92 par. 2 DCC, i.e. payments for the delive-
red, or still to be delivered objects, payments for work performed on the basis of the 
agreement for the benefi t of the buyer, and claims arising out of default. If the seller 
wants to secure other claims against the buyer, he will have to content with a pledge, 
or another security right.52

4.3.4.3. A division of rights not recognised by law

The legislator has also adopted Article 3:84 par. 3 DCC to ensure that a transfer of 
property could not be used to create a division of rights not recognised by law. In 
Meijers’ Draft for a new Civil Code, Article 3.4.2.2. par. 3 originally read that ‘a legal 
act that is aimed at the transfer of a right53 as security or for the exercise of the 
transferred right in the interest of the transferor or a third party is not a valid cause 
for the transfer of that right.’54 Since this provision led to misconception in the legal 
doctrine, the legislator altered the text of the provision to that of the present Article 
3:84 par. 3 DCC. A number of legal scholars55 feared that this provision would affect 
the validity of certain trust-like arrangements. The revised text makes it clear that 
Article 3:84 par. 3 DCC merely turns against legal acts under which interests arising 
out of a right are divided over parties through a transfer of that right in a way that 

48 The Supreme Court had partly dealt with this problem by acknowledging that under circum-
stances the transfer for security purposes must be disregarded to recognise the interest of certain 
third parties. See section 4.2.3.2.

49 Cf. Rongen 2012, p. 798-799.
50 Parl. Gesch. Boek 3, p. 317.
51 Parl. Gesch. Boek 3, p. 388.
52 Pitlo/Reehuis & Heisterkamp 2019, par. 965, p. 802-803, Asser/Van Mierlo & Krzemiński 3-VI 

2020/535.
53 The term right or ‘recht’ in this connection refers to proprietary rights, like ownership, as well as 

personal rights.
54 Article 3.4.2.2. par. 3 Meijers’ Draft: ‘Een rechtshandeling, die de overdracht van een recht tot 

zekerheid van een schuld of tot uitoefening van het over te dragen recht in het belang van de ver-
vreemder of van een derde ten doel heeft, is geen geldige titel van overdracht van dat recht.’

55 See a.o. Uniken-Venema 1956, p. 34 ff.
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is not recognised by law. According to the legislator, the provision does not affect 
arrangements which lead to a full transfer of ownership and which impose on the 
transferee mere contractual restrictions with regard to the transferred good for the 
transferor’s benefi t.56

This aspect of Article 3:84 par. 3 DCC is rather superfl uous in view of the numerus 
clausus principle. Even though a transferor can transfer title to a good under the 
retention of a limited property right over that good, private parties are only capable 
of establishing those limited property rights that are enumerated by law (Article 
3:81 par. 1 DCC). It is therefore unclear how private parties, through a transfer of 
ownership, could create a division of ownership which is not recognised by law.57

4.3.4.4. A difference of treatment between the fi rst part and the second part of 
Article 3:84 par. 3 DCC

The parliamentary materials58 suggest that the fi rst part of Article 3:84 par.  3 DCC – 
the prohibition of the fi ducia cum creditore – and the second part of Article 3:84 
par. 3 DCC –the prohibition of the fi ducia cum amico – should be treated differently.59 
Whether an agreement to transfer constitutes a forbidden fi ducia cum amico depends 
on whether parties intended ownership to become fully part of the transferee’s 
patrimony, or whether they intended a proprietary division of rights not recognised 
by law. In the latter case, the agreement will not be a valid cause for transfer. This 
test, however, is incomplete with respect to the fi ducia cum creditore. An agreement 
to transfer ownership by way of security will not be a valid cause for transfer, even 
if parties merely intended to contractually restrict the transferee’s rights.60 After all, 
the purpose of the prohibition of the fi ducia cum creditore is to eradicate the trans-
fer for security purposes because this legal device provides the creditor with more 
rights than his interest can justify.

4.4. The Supreme Court’s Interpretation of Article 3:84 par. 3 DCC

The introduction of Article 3:84 par. 3 DCC caused unrest in the fi nancial world, 
because it was unclear whether certain fi nancing techniques were still possible. 

56 Parl. Gesch. Boek 3, p. 318-319.
57 It is nevertheless possible that the judiciary would construe a transfer of property as a partial 

transfer of property rights. As was explained above, the Supreme Court stated in the Pluvier case 
that the agreement to transfer ownership for security purposes could not be fully equated to 
a cause or ‘titel’ to transfer ownership in the sense of Article 639 old DCC. Since a transfer for 
security purposes did not have the same legal consequences as an ordinary transfer of owner-
ship, the preferential creditor could still exercise his privilege over the transferred object. Some 
legal scholars deduced from the decision in the Pluvier case that an agreement to transfer owner-
ship for security purposes with a delivery by way of constitutum possessorium led to a division of 
ownership. Only the right to take recourse was transferred between the creditor and the trans-
feror, while externally the transferor maintained the owner. See Ca hen 1970, p. 466 and Clausing 
1971, p. 321. Since the Supreme Court did not repeat this observation in the Van Gend & Loos case, 
it is doubtful whether the division of ownership thesis was actually correct.

58 See Parl. Gesch. Inv. 3, 5 en 6, p. 1200. The minister responsible stated that the wording of the 
second part is far more lenient than that of the fi rst part, the transfer for security purposes.

59 Cf. Rongen 2012, p. 803-805.
60 See for a different opinion, Heyman 1994, p. 7, Kortmann 1994, p. 19.
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An extensive interpretation of Article 3:84 par. 3 DCC would seriously threaten the 
effectiveness of legal devices, like a sale and leaseback, because they involve a trans-
fer of ownership that in a way serves as security.

A sale and leaseback arrangement is used by businesses either to fi nance the 
acquisition of new assets61, or to obtain cash by liquidating the value ‘trapped’ in one 
of their assets. The arrangement in broad outlines operates as follows.  If a business 
wants to fi nance the acquisition of an object on the basis of a fi nancial sale and lease-
back arrangement, a fi nance house will provide the funds for the acquisition.  After 
the business has obtained ownership of the asset, it sells the asset to the fi nance 
house. Since the business still needs to use the asset, it enters into a lease agree-
ment with the fi nance house. The arrangement determines the sum of the perio-
dic installments, the term of the lease62, the party who shall enter the asset on his
balance sheet, and the party who shall bear the costs and risks with respect to the 
leased asset. The lessee usually has the contractual right to buy the leased object for 
a symbolic price, at the end of the lease arrangement.63

Even though the sale and leaseback arrangement legally consists of a combina-
tion of agreements, it economically operates as a secured transaction.64 The purchase 
price can be regarded as the principal sum which has been used either to fi nance 
the acquisition of the leased object, or to make other investments. The installments 
serve to pay back the principal sum plus interest, while the transferred object func-
tions as a form of security. Furthermore, the lessee will be considered the economic 
owner, because he has to enter the leased object on his balance sheet, and bears the 
risk and costs with respect to this object. The lessee, in other words, has the main 
interest in the object. Since the transfer in a sale and leaseback arrangement has a 
security function, it was long uncertain whether it would fall within the scope of 
Article 3:84 par. 3 DCC.65

4.4.1. The Sogelease case

The Supreme Court to a large extent removed this uncertainty with its decision in 
the leading case of Keereweer q.q. v Sogelease66.  Zaaiers B.V. had purchased printing 
machines from a company called Mahez. In order to fi nance the acquisition of the 
machines, Zaaiers BV entered into a fi nancial sale and leaseback arrangement with 
Sogelease. Ownership of the machines was consequently transferred from Zaaiers 
BV to Sogelease; whereupon Zaaiers BV continued to use these machines on the 
basis of a lease agreement. Two years later, Zaaiers was declared bankrupt and Keer-
eweer q.q. was appointed as bankruptcy trustee. The question which was put to the 

61 In the case of fi nancing new assets, the arrangement is often called a fi nancial sale and leaseback.
62 With regard to fi nancial lease, there is often a link between the lease term and the economic 

duration. Van Hees 1997, p. 11-12, Heyman 1994, p. 2.
63 See for an overview of the various lease arrangements, Schallheim 1994, p. 17 ff.
64 Van Hees qualifi es the fi nancial lease as a secured fi nancing instrument. See Van Hees 1997, p. 22.
65 On two occasions, the sale and leaseback arrangement was considered an invalid basis for 

the transfer of ownership pursuant to Article 3:84 par. 3 DCC. See  Rb. Utrecht 25 May 1993, 
ECLI:NL:RBUTR:1993:AD1888, NJ 1994, 481 (Trucklease Tiel BV Kooijman Trucks v Ontvanger),  Rb. 
Roermond 16 July 1992, ECLI:NL:RBROE:1992:AD1718, NJ 1994, 482 (NMB lease NV v Ontvanger).

66 HR 19 May 1995, ECLI:NL:HR:1995:ZC1735, NJ 1996, 119 (Keereweer q.q. v Sogelease).
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Supreme Court was whether the transfer on the basis of the fi nancial sale and lease-
back arrangement constituted a transfer by way of security in the sense of Article 
3:84 par. 3 DCC.

4.4.1.1. The transfer for recourse purposes

The Supreme Court’s decision begins with an exposition of the historical background 
of the fi duciary transfer by way of security and Article 3:84 par. 3 DCC. From the fact 
that the legislator has chosen to replace the transfer for security purposes with a 
silent pledge, the Supreme Court inferred that there was a close connection between 
the prohibition of Article 3:84 par. 3 DCC and the provided alternative. On the basis 
thereof, the Supreme Court formulated the following criterion to determine whether 
parties intended to transfer property for security purposes:

‘This criterion, insofar it regards the phrase ‘which is intended to transfer a good by way of secu-
rity’, must be found in the answer to the question whether the legal act aims to provide the other 
party with a security right over the good in such a way that his interest as creditor is protected 
with regard to other creditors. The core of such a protection by its nature lies in the right to take 
recourse against that good above other creditors, which excludes the right to appropriation (…). 
As a consequence, an agreement which, in case of default, restricts the party to whom the good is 
transferred to realise the transferred good in order to satisfy himself out of the proceeds, under the 
obligation to pay any surplus to the other party, shall not be a valid cause for transfer pursuant to 
Article 3:84 par. 3 DCC: parties must in that case use a (silent) pledge, or a hypothec.’67

An agreement to transfer goods for the purpose of taking recourse is thus not a valid 
cause for transfer. Even though the Supreme Court did not elaborate on the nature of 
the restrictions, it must be assumed that these can be proprietary as well as contrac-
tual in nature.68 After all, the purport of the prohibition of the fi ducia cum creditore 
is more extensive than that of the fi ducia cum amicore.69 The fi rst not only aims to 
prevent a division of rights that is not recognised by law70. It aims to eradicate the 
transfer for security purposes because it provides the creditor with more rights than 
his interest can justify. An agreement to transfer a good that contractually restricts 

67 Ibid, par. 3.4.3. ‘Deze maatstaf moet, voor wat betreft het element ‘die ten doel heeft een goed 
over te dragen tot zekerheid’, worden gezocht in het antwoord op de vraag of de rechtshandeling 
ertoe strekt de wederpartij in dier voege een zekerheidsrecht op het goed te verschaffen dat deze 
in zijn belangen als schuldeiser ten opzichte van andere schuldeisers, wordt beschermd. De kern 
van een zodanige bescherming ligt naar haar aard in de bevoegdheid om zich met voorrang boven 
andere schuldeisers op het goed te verhalen, hetgeen de bevoegdheid tot toeëigening uitsluit. 
Dienovereenkomstig levert een overeenkomst die de bevoegdheden van degene aan wie het goed 
wordt overgedragen, in geval van wanprestatie van zijn wederpartij beperkt tot het recht het hem 
overgedragen goed te gelde te maken ten einde zich uit de opbrengst daarvan te bevredigen onder 
de gehoudenheid een eventueel overschot aan zijn wederpartij ten goede te komen, ingevolge art. 
3:84 lid 3 niet een geldige titel voor overdracht op: partijen dienen dan gebruik te maken van (stil) 
pandrecht, onderscheidenlijk van een hypotheekrecht.’

68 Cf. Rongen 1996, p. 76-77, Verstijlen 2003, p. 6529-6539. A different view is apparently adopted 
by: Asser/Mijnssen & De Haan 2006, par. 241, p. 242.

69 See section 4.3.4.4 above.
70 Under the regime of the old Dutch Civil Code, the rules of pledge were as much as possible app-

lied to the security ownership by way of analogy. See HR 3 January 1941, ECLI:NL:HR:1941:114, NJ 
1941, 470 (Hazerswoude v Loss). This application by way of analogy led to a division of rights with 
respect to security ownership.
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the transferee to merely take recourse against the transferred good in case of default 
will not be a valid cause for transfer.

4.4.1.2. The agreement to a real transfer of ownership

The Supreme Court contrasted the transfer for the purpose of taking recourse with 
the so-called real transfer, which is in principle valid:

‘If on the other hand, the parties’ legal act is aimed at a ‘real transfer’ (in case of an object: a 
transfer of ownership) and thus has the import to transfer the good to the transferee, free from any 
restriction and thus provides him more than merely a right over the good that protects his interest 
as creditor, than Article 3:84 par. 3 will not form an impediment. This is particularly not the case, 
if the agreement has the import that on the one hand, the object is sold and transferred by the 
transferor to the transferee and that on the other hand, the object is given in use by the transferee 
to the transferor in exchange for payments, under such conditions that the transferee in case of 
default by the other party, merely has to dissolve the agreement – at least insofar as it concerns the 
use – in order to be able to fully and freely dispose over the object again.’71

The Court enumerated a number of circumstances which in principle did not affect 
the qualifi cation of a sale and leaseback arrangement as a valid cause for the transfer 
of ownership. According to the Supreme Court, it does not matter that the arrange-
ment is concluded in connection with obtaining credit, which will usually be the 
case with a sale and leaseback arrangement. Furthermore, it does not make any dif-
ference whether the agreement concerns an object that the person in need of credit 
wants to acquire, or an object that he already owned.  It also makes no difference 
how the lessee wishes to spend the funds obtained by selling the object to the lease 
company. Finally a clause in the agreement on the basis of which the maintenance 
and risk of the transferred object remains with the lessee after he has transferred the 
object to the lease company, does not prevent the conclusion that the agreement is 
aimed at a real transfer of ownership.

According to the Supreme Court, the law allows agreements – like a sale and 
leaseback agreement – provided that they are aimed at a real transfer of ownership. 
The fact that the parties to a sale and leaseback agreement also have the intention 
to provide the transferee with a form of security does not immediately qualify this 
agreement as a forbidden fi ducia cum creditore. In this connection, the Supreme 
Court referred to the regulations in the Dutch Civil Code on retention of title (Article 

71 Keereweer q.q. v Sogelease, par. 3.4.3. ‘Strekt daarentegen de rechtshandeling van partijen tot 
‘werkelijke overdracht’(in geval van een zaak: tot eigendomsoverdracht) en heeft zij derhalve de 
strekking het goed zonder beperking op de verkrijger te doen overgaan – en deze aldus meer te 
verschaffen dan enkel een recht op het goed, dat hem in zijn belang als schuldeiser beschermt 
– dan staat art. 3:84 lid 3 daaraan niet in de weg. Met name doet dat het niet, indien de overeen-
komst ertoe strekt, enerzijds dat een zaak door de overdrager aan de verkrijger wordt verkocht 
en overgedragen, anderzijds dat de zaak door de verkrijger tegen betaling aan de overdrager in 
gebruik wordt gegeven onder zodanige voorwaarden dat de verkrijger in geval van wanprestatie 
van zijn wederpartij de overeenkomst slechts – voor wat betreft het gebruik – behoeft te ont-
binden ten einde weer vrijelijk en volledig over zijn zaak te kunnen beschikken.’
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3:92 DCC) and the hire-purchase agreement (Article 7A:1576h DCC)72. These legal 
devices have in common that ownership is used to provide the seller with some form 
of security for the payment of the purchase price. If a sale and leaseback agreement 
is concluded with the intention to fi nance the acquisition of an asset, ownership 
will provide the lessor with a form of security similar to that of a retention of title.  
However, according to the Supreme Court, a sale and leaseback agreement can also 
be concluded with respect to objects that already belong to the person who is in 
need of credit. The purport of this type of agreement closely resembles that of the 
sale and hire back arrangement in the Bierbrouwerij case of 1929 – the precursor of 
the transfer for security purposes.73 The difference is that a sale and leaseback agree-
ment that is aimed at a real transfer of ownership will not be treated as a (silent) 
pledge. So, even though the parties to a sale and leaseback agreement may have the 
intention to provide the lessor with a form of security, the rules of pledge that are 
aimed to protect the pledgee will not be applicable by way of analogy to the sale and 
leaseback.74 The lessor will thus not be obliged to take recourse against the object in 
case of default.

However, the court made one important reservation. It is possible that under 
additional circumstances, one must assume that parties’ intention was to circum-
vent the prohibition of Article 3:84 par. 3 DCC. What these circumstances include 
is not entirely certain. Some legal scholars have argued that a discrepancy between 
the purchase price and the value of the sold object might constitute an additional 
circumstance in the Sogelease case.75 As will be discussed hereinafter, it is doubtful 
whether this argument is correct.

4.4.2. Decision in the BTL Lease case

The issue of the discrepancy between the purchase price and the value of the object 
was raised in the case of BTL Lease v Van Summeren.76 In short, the facts of the case 
were as follows. Van Summeren had concluded an operational lease arrangement 
with BTL Lease (hereinafter: BTL) regarding twelve lorries. Since Van Summeren 
could no longer pay the instalments due to liquidity problems, Van Summeren ente-
red into a sale and leaseback arrangement with BTL. Under this agreement, fi ve used 
lorries and twelve used trailers with a total value of fl  700,000 were sold to BTL at 
the price of fl  350,000.  A few months later, Van Summeren was forced to cease its 
activities due to bankruptcy. BTL dissolved the lease agreement and demanded res-
titution of the leased assets. When he found out that two of the fi ve used lorries and 
three of the twelve used trailers appeared to be missing, he claimed damages in total 
of fl  350,000.

72 Since 1 January 2017, Title 5A of Book 7A, which included the regulation on hire purchase agree-
ments, has been removed from the Dutch Civil Code (Article IV Act of 5 October 2016 on Consumer 
credit agreements, purchase fi nancing and money lending (Wet Consumentenkredietovereenkom-
sten, goederenkrediet en geldlening), Stb. 2016, 360). 

 The hire purchase agreement are now governed by Article 7: 84 et seq. DCC.
73 Cf. Kortmann 2010, p. 66.
74 Cf. Rank-Berenschot 1995, p. 210.
75 See Reehuis 2010, par. 81, p. 74, Reehuis 1997, p. 58 ff.
76 HR 18 November 2005, ECLI:NL:HR:2005:AT8241, NJ 2006, 151 (BTL Lease v Summeren).
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The court of appeal dismissed the claim because BTL had never obtained owner-
ship of the fi ve lorries and the twelve trailers. According to the court of appeal, the 
sale and leaseback arrangement constituted a forbidden transfer for security pur-
poses in the sense of Article 3:84 par. 3 DCC. Although the wording of the agree-
ment suggested that parties intended a ‘real transfer’ of ownership rather than a 
transfer for the purpose of taking recourse, there were circumstances that casted 
doubt on the parties’ true intention. Witness’ testimony and the testimony given by 
Van Summeren revealed that parties merely intended to transfer ownership of the 
fi ve used lorries and the twelve used trailers as security for the sum of fl 350,000 
provided by BTL. Furthermore, the court of appeal refused to believe that BTL, after 
having dissolved the lease agreement, could freely dispose of the leased assets. The 
court of appeal’s primary argument was that the assets representing a market value 
of fl 700,000 were sold at the price of fl 350,000. It was diffi  cult to conceive that 
Van Summeren would accept such a disadvantageous arrangement, and conversely, 
it was hard to understand that BTL would sell back the transferred assets to Van 
Summeren for a total price of just fl  400,000 at the end of the lease term. The court 
of appeal thus came to the conclusion that in case of default BTL was not free to dis-
pose of the assets, but was instead obliged to take recourse against the assets under 
the obligation to pay any surplus to Van Summeren.

4.4.2.1. Discrepancy between the purchase price and the value

Although the Supreme Court reversed the decision of the court of appeal on technical 
grounds regarding the burden of proof, it made a number of important observations 
regarding the way the court of appeal construed parties’ intentions. The Supreme 
Court reiterated the distinction made in the Sogelease case between a ‘real transfer of 
ownership’ and a transfer for the purpose of taking recourse only. It refuted, howe-
ver, the argument presented by BTL that parties to a sale and leaseback agreement 
intended a real transfer of ownership unless they had explicitly agreed that in case 
of default the lessor shall be obliged to sell the leased object and to take recourse 
against the proceeds to satisfy his debt, under the obligation to pay any surplus to 
the lessee. Since an agreement to transfer ownership is an obligatory agreement, 
its meaning should be construed using the criteria developed in the Haviltex case77. 
Once it has been established that parties intended a real transfer of ownership the 
goods will belong to the transferee, irrespective of any discrepancy between the pur-
chase price and the actual value. However, the Supreme Court ruled that the court 
of appeal was free to attach signifi cance to this discrepancy in order to determine 
whether parties actually intended a ‘real transfer’ of ownership.

Since the court of appeal did not explicitly state that it considered the discre-
pancy between the purchase price and the value of the sold object as an additional 
circumstance in the sense of the Sogelease decision, the Supreme Court did not ela-
borate on this point. However, it is doubtful whether this circumstance should be 
considered as an additional circumstance in the Sogelease case. The fi rst stage of the 
Sogelease test is to determine on the basis of the Haviltex-criterion whether parties 

77 HR 13 March 1981, ECLI:NL:HR:1981:AG4158, NJ 1981, 635 m.nt. Brunner (Haviltex).
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to the sale and leaseback agreement intended a real transfer or merely a transfer for 
the purpose of taking recourse. All circumstances of the case may be relevant to con-
strue parties’ intention, including a discrepancy between the purchase price and the 
value of the object. A large discrepancy may be an indication that parties intended to 
transfer the object for the purpose of taking recourse only. However, additional facts 
and circumstances are probably necessary to support this conclusion.78  Dutch law is 
after all unfamiliar with the iustum pretium rule, which states that an object can only 
be sold at a fair price.79 There can be many legitimate reasons for selling goods below 
the actual market value. A company may for instance be forced to sell its assets for a 
price below the market value because it is in desperate need of cash. The company 
and his buyer may still intend a real transfer of ownership, notwithstanding the low 
purchase price. Nevertheless, since the BTL Lease case, the lower courts seem to treat 
a discrepancy between the purchase price and the value of the object as a relevant 
indication that parties intended to transfer ownership for security purposes.80

4.4.2.2. Additional circumstances

The Supreme Court’s remark in the Sogelease case concerning the additional circum-
stances leaves a loophole. Even though it appears that the agreement leads to a 
real transfer, additional circumstances may still lead to the conclusion that parties 
intended to circumvent Article 3:84 par. 3 DCC. The transfer will in that case still 
be invalid. What these additional circumstances involve is not entirely sure. A con-
tractual clause which obliges the lessor in case of default to set off the value of the 
transferred object against the unpaid instalments, under the obligation to account 
any surplus to the lessee might constitute such an additional circumstance. This 
clause, strictly speaking does not restrict the lessor’s right with respect to the trans-
ferred object. He is after all not (contractually) obliged to take recourse against the 
transferred object in case the lessee defaults his obligation. In this respect, the sale 
and leaseback agreement passes the fi rst stage of the Sogelease test. The import of 
this clause however closely resembles the act of taking recourse against the object.81 
So, even though the agreement is aimed at a real transfer of ownership, this clause 
betrays that parties actually intended to circumvent Article 3:84 par. 3 DCC.

78 Cf. Rongen 2012, p. 842-843, Lokin 2007, p. 144-145. Critical about the idea that a discrepancy 
between the purchase price and the market value as an important indication, Kortmann 2010, 
p. 70.

79 See  Asser/Hijma 7-1 2019/397, Lokin 2007, p. 145.
80 See Hof Den Bosch 8 September 2009, JOR 2010, 33 ( Pessers v Ru-Pro Holding BV),  Hof Arnhem 

29 March 2011, ECLI:NL:GHARN:2011:BQ0191, RI 2011, 62 (Schreurs q.q. v Huisman Special Lifting 
Equipment B.V).

81 In the Sogelease case, the Supreme Court determined that the core of a security right was the 
creditor’s entitlement to take preferential recourse against the encumbered good. The question 
whether parties intended a forbidden fi ducia cum creditore must be assessed on the basis of the 
narrow criterion whether the transfer is for recourse purpose only.  On the basis of Article 3:251 
par. 1 DCC, a pledgor can also request the court that he may keep the pledged good in exchange for 
an amount to be determined by the court. The set-off clause in the example closely resembles this 
alternative method of enforcement. However, since the Supreme Court has narrowly formulated 
the relevant criterion, an agreement that contains this clause will not directly fall within the scope 
of Article 3:84 par. 3 DCC.
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4.4.2.3. A duty to account for the surplus value

Since a sale and leaseback agreement provides the lessor with a form of security, the 
question arises whether he is obliged to account the surplus value to the transferee 
in case of default. It is after all possible that the object has been sold to the lessor 
for a price below the market value, or that the value of the object has increased 
during the term of the lease agreement. The problem is that the Supreme Court has 
only determined what the lessor’s rights are with respect to the leased object in 
case of default. If the lessee defaults his obligation to pay the instalments, the les-
sor will only have to dissolve the agreement with respect to the use, in order to be 
able to dispose fully and freely of the object again.82 The lessor is not obliged to take 
recourse against the object to satisfy his claim, under the obligation to account any 
surplus to the lessee.

Nevertheless, the majority of the legal scholars believe that the lessor is obliged 
to pay any surplus value to the lessee.83 They predominantly base this obligation on 
Article 7:92t DCC (or its predecessor Article 1576t old DCC84) – either directly via 
Article 7:84 par. 2 and 3 under (b) DCC (Article 7A:1576h par. 2 old DCC), or via appli-
cation by way of analogy. This provision applies to the situation where a seller dis-
solves the hire-purchase agreement because the buyer defaults his obligations under 
the agreement. If the seller were to end up in a fi nancially, better situation as a result 
of the dissolution, than he would have been in had the agreement been executed 
correctly, a full set-off shall take place. As the following example will demonstrate, 
the technique of a set-off more or less leads to the same result as the technique of 
taking recourse.

The following example is inspired by an example given by Salomons.85 Party A 
(the lessee) sells one of his movable assets with a market value of € 60,000 to Party B 
(the lessor) for the price of € 50,000. The object remains with party A on the basis of 
a lease agreement. Parties agree that the duration of the lease is fi ve years and that 
party A shall pay a monthly instalment of € 1,000 to Party B. When the lease comes 

82 In paragraph 3.5.2 of the BTL Lease decision, the Supreme Court determined that ‘[i]f there is a ‘real 
transfer’ in the sense of the Sogelease decision, the consequence is that BTL is the owner of the 
transferred lorries and trailers. Whether the lorries and trailers are worth more than BTL’s claim 
against the Van Summeren companies and whether BTL has benefi ted from the transfer  (…) is no 
longer relevant for the question of ownership.’ The Supreme Court did not elaborate on the law of 
obligations aspect of this enrichment. (‘Indien sprake is van een ‘werkelijke overdracht’ in de zin 
van het Sogelease-arrest, is het gevolg dat BTL eigenaar is van de aan haar overgedragen trekkers 
en opleggers. Of die trekkers en opleggers meer waard zijn dan de vordering van BTL op de Van 
Summeren-vennootschappen en of BTL door die overdracht bevoordeeld wordt, doet (…) voor de 
eigendomsvraag niet meer ter zake.’)

83 Reehuis 2010, par 92, p. 84, Van Vliet 2008, p. 332, Van Hees 1997, p. 185-186, Kortmann & Van 
Hees 1995, p. 995-996,  Vriesendorp 1995, p. 872.

84 As of 1 January 2017, many of the hire purchase agreements are governed by Title 7.2B DCC on 
purchase fi nancing (goederenkrediet). This title has been inserted by the Act of 5 October 2016 on 
Consumer credit agreements, purchase fi nancing and money lending (Wet Consumentenkrediet-
overeenkomsten, goederenkrediet en geldlening), Stb. 2016, 360. It applies to any credit agreement 
on the basis of which the lender provides the enjoyment of a movable object, not being registered 
property, to the borrower, provided that the term for the repayment is more than three months. 
The provision of Article 7:92 DCC mirrors that of Article 7A:1576t DCC

85 Salomons 1995, p. 872.
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to an end, party A shall be entitled to buy back the object for a symbolic price. Howe-
ver, after four years, party B dissolves the lease agreement, because party A defaults 
his obligation to pay the monthly instalments. The object is at that time still worth 
€ 15,000. On the basis of Article 6:271 DCC, the parties are obliged to undue the 
performances received under the contract. If one assumes that the value of the right 
to use the asset more or less corresponds to the amount of the paid instalments (48 x 
€1,000)86, the two claims will cancel out. After the dissolution, party B is left with 
€ 48,000 of received instalments and a movable asset that is worth € 15,000. Since 
party B would only have received € 60,000 (60 x € 1,000) had the agreement been 
executed correctly, B should pay € 3,000 (€ 63,000 – € 60,000) to party A.  A simi-
lar result would also have been obtained if the lessee was obliged to take recourse 
against the object in accordance with the rules of pledge.

To a certain extent, the obligation to account for any surplus on the basis of Article 
7:92 DCC defeats the distinction made in the Sogelease case between a real transfer 
and a transfer for recourse purposes.87 It is after all hard to understand why parties 
cannot agree that in case of default the lessor shall be obliged to take recourse to the 
object under the obligation to pay any surplus to the lessee, while the lessor may be 
obliged to account for any surplus on the basis of Article 7:92t DCC. One must keep 
in mind however that Article 7:92t DCC is not aimed at taking recourse, but merely 
intends to prevent that the seller becomes enriched as a result of the dissolution of 
the hire-purchase agreement.88 Since parties are obliged to reverse the performances 
received under the sale and leaseback agreement, a dissolution of the lease-agree-
ment does not necessary have to lead to an enrichment of the lessor.89 He will con-
sequently not be obliged to account for any surplus, i.e. the difference between the 
value and the unpaid lease instalments.

Conclusion

The purpose of Article 3:84 par. 3 DCC is to keep fi duciary transfers outside the realm 
of the new Dutch Civil Code. Since the transfer for security purposes would be repla-
ced by a silent pledge, the legislator of 1992 believed that there was no longer any 
need for a transfer for security purposes. The legislator considered the transfer for 

86 The value of the received performance in the sense of Article 6:272 par. 1 DCC will often corres-
pond to the price that the person who received it was willing to pay for it. See Asser/Sieburgh 6-III 
2018/704.

87 Cf. Struycken 1996, p. 657.
88 See Fischer & Frank 1936, p. 63-64.
89 In the example above, it has been assumed that the obligation to repay the value of the right to use 

the object (Article 6:272 par. 1 DCC) corresponds to the nominal value of the lease instalments. 
This assumption is not entirely accurate, because from a substantial point of view, the instalments 
consist of two components: a component for the repayment of the purchase price and an interest 
component. See Van Hees 1997, p. 186. Since the leaseback agreement is formally aimed at pro-
viding the lessee with the right to use the object in exchange for the payment of the instalments, 
the dissolution of the sale and leaseback agreement entails that the lessee will be obliged to repay 
the value of having used the object (Article 6:272 par. 1 DCC). If this value is actually lower than 
the nominal value of the paid instalments, the two claims will not entirely cancel out. The lessor 
will in that case be obliged to pay back a proportion of the received instalments. Depending on the 
extent of the restitution obligation, the lessor may not be enriched as a result of the dissolution. A 
correction on the basis of Article 7:92 DCC (Article 7A: 1576t DCC) will then not be necessary.
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security purposes undesirable because this legal device had always been a method to 
avoid mandatory rules of pledge, but more importantly the creditor obtained more 
rights over the transferred good than his interest could justify. Parties who under 
the regime of the new Dutch Civil Code wanted to transfer goods by way of security 
should create a (silent) pledge. Furthermore, the legislator wanted to prevent that 
rights over a good could be divided in a manner not recognised by law.

The introduction of Article 3:84 par. 3 DCC in 1992 caused unrest in the market 
because it was uncertain whether certain fi nancing devices, like the sale and lease-
back, were still possible. In the Sogelease case, the Supreme Court chose to accom-
modate the needs of the market by interpreting the prohibition of Article 3:84 par. 3 
DCC in a restrictive manner.

The relevant test hinges on the distinction between a real transfer and a transfer 
for the mere purpose of taking recourse. In the latter case, the transferee’s rights are 
(contractually) restricted to take recourse against the transferred good in case of 
default. An agreement which has that import will not be a valid cause for transfer. 
Since an agreement to transfer must be interpreted on the basis of the Haviltex-cri-
terion, all circumstances of the case may be relevant to determine parties’ intention. 
In case of a sale and leaseback agreement, a discrepancy between the purchase price 
and the value of the sold object may for instance be an indication that parties merely 
intended to transfer the object for the purpose of taking recourse in case of default.

Even if it appears that parties have intended a real transfer of ownership in the 
sense of the Sogelease case it is still possible that under additional circumstances the 
transfer must be considered invalid because parties’ intention has been to circum-
vent Article 3:84 par. 3 DCC. This condition will be far more diffi  cult to satisfy, partly 
because it is unclear what these additional circumstances involve. It is possible that 
a contractual clause which obliges the transferee to set off his claim against the value 
of the transferred good in case of default, may constitute such an additional circum-
stance. This clause does not (contractually) restrict the transferee’s rights with res-
pect to the transferred good, but its purport is similar to that of an act of recourse. 
Since the prohibition of the fi ducia cum creditore, as interpreted by the Supreme 
Court, is to prevent parties from transferring goods for recourse purposes, this clause 
confl icts with this purport. Parties who insert such a clause in their agreement to 
transfer may be said to circumvent Article 3:84 par. 3 DCC. The transfer will in that 
case still be void.

 An important downside of the Supreme Court’s interpretation of Article 3:84 
par. 3 DCC is that it is uncertain whether the lessee will have any right to the surplus 
value if the sale and leaseback agreement is dissolved due to default. Even though 
the sale and leaseback agreement is partly aimed at providing the lessor with a form 
of security, the protective rules of pledge will not be applicable to this agreement 
by way of analogy. The matter of the surplus value will probably not be regulated in 
the sale and leaseback agreement either. In order to make sure that the agreement is 
perceived as obliging to a real transfer of ownership, parties are incited not to regu-
late this matter. A duty to account for the surplus may lead to the conclusion that 
parties actually intended to transfer ownership for the purpose of taking recourse. 
Herein lies the irony of the Sogelease criterion: the more rights the lessor obtains 
with regard to the transferred object, the less likely it becomes that the agreement 
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will fall within the scope of Article 3:84 par. 3 DCC.90 One of the reasons for introdu-
cing this provision was to prevent the transferee from obtaining more rights than his 
interest could justify.

The interest of the lessee must thus be protected in a different manner. According 
to the legal literature, Article 7:92t DCC (7A:1576t old DCC) applies to the sale and 
leaseback agreement either directly, or by way of analogy. This provision prescribes 
a full set-off if the seller threatens to become enriched due to dissolution of the hire-
purchase. However, since the mechanism behind Article 7:92t DCC differs from that 
of Article 3:253 DCC, the result may be different. If the lessor is obliged to pay back 
part of the received instalments pursuant to Article 6:271 par. 1 DCC, it is possible 
that the lessor will not be enriched as a result of the dissolution. The lessor will in 
that case not be obliged to pay the surplus, i.e. the difference between the value of 
the leased object and the unpaid lease instalments.

90 Verheul 2018, p. 219-220 , Lokin 2007, p. 146.
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CHAPTER 5

The title transfer collateral 
arrangements and the prohibition 
of the transfer for security 
purposes

Introduction

As was explained in the previous chapter, the Supreme Court’s decision in the Soge-
lease case has signifi cantly reduced the potential scope of Article 3:84 par. 3 DCC 
with respect to the prohibition of the fi ducia cum creditore. In this connection, an 
agreement to transfer property only constitutes an invalid cause for the transfer of 
property, if it (contractually) restricts the transferee’s rights to a mere right to take 
recourse against the transferred good in case of default. Parties should in that case 
have used a security right, like a pledge or a hypothec. If on the other hand, parties 
intend a ‘real transfer’ of property that provides the transferee with more than just a 
right to take recourse, Article 3:84 par. 3 DCC will not form any impediment.

When Bill 30 138 (28 874) to implement the Collateral Directive1 was treated in 
Parliament, the Dutch government strongly relied on the Sogelease decision to argue 
that a title transfer fca did not confl ict with Article 3:84 par. 3 DCC. According to the 
minister responsible, an fca typically consists of a combination of agreements like a 
sale and buy-back of securities or an exchange of one type of securities for another 
type of securities. Since these arrangements lead to a real transfer of property in the 
sense of the Sogelease decision – providing the transferee with more than a mere 
right to take recourse – a title transfer fca constitutes a valid cause for transfer under 
the Dutch Civil Code. The adoption of Article 7:55 DCC, which explicitly states that 
a title transfer fca does not constitute a forbidden cause in the sense of Article 3:84 
par. 3 DCC, was therefore – strictly speaking – unnecessary, at least according to 

1 The government originally introduced Bill 28 874 to implement the Collateral Directive (Kamer-
stukken II, 2002-2003, 28 874, nrs 1-2). When this Bill was rejected in the Senate, a second, revised 
Bill had to be introduced, namely Bill 38 874 (Kamerstukken II, 2004-2005, 30 138, nr. 2). This Bill 
led to the Act of 22 December 2005 implementing Directive 2002/47/EC on fi nancial collateral 
arrangements (Wet van 22 december 2005 tot uitvoering van Richtlijn 2002/47/EG betreffende 
fi nanciëlezekerheidsovereenkomsten, Stb. 2006, 15), which came into force on 22 January 2006 
(Besluit van 22 december 2005, Stb. 2006, 16).
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the legislator. Although this issue has caused a stir in the legal doctrine2, some legal 
scholars seem to agree with the legislator that a title transfer fca does not fall within 
the scope of Article 3:84 par. 3 DCC.3

This chapter will demonstrate that the legislator’s contention is wrong; a title 
transfer fca may under certain circumstances actually constitute a cause to transfer 
property by way of security in the sense of Article 3:84 par. 3 DCC, notwithstanding 
Article 7:55 DCC. As a consequence, a title transfer fca may not have full effect under 
Dutch law. Even though it is important that Dutch law is in conformity with the 
Directive, the primary aim of this chapter is not to assess whether the directive has 
been correctly implemented on this point. Any confl ict between the title transfer 
fca and Article 3:84 par. 3 DCC could easily be solved by reinterpreting Article 7:55 
DCC in such a way that Article 3:84 par. 3 DCC does not apply to Title 7.2 DCC. The 
real issue here is whether Article 3:84 par. 3 DCC still has any meaning. After all, the 
legislator considers a title transfer fca a valid cause for the transfer of property, even 
though the collateral taker will acquire more rights than his interest can justify. It is 
therefore unclear whether the objections which the legislator had to the transfer for 
security purposes in 1992 are still valid today. If Article 3:84 par. 3 DCC has indeed 
become meaningless, the question arises whether it would not have been better if 
the legislator had removed Article 3:84 par. 3 DCC on the occasion of implementing 
the Collateral Directive.

5.2. The transfer of fi nancial collateral and Article 3:84 par. 1 DCC

In order to demonstrate that the legislator’s contention is incorrect, it will fi rst have 
to be satisfi ed that a transfer on the basis of an fca actually constitutes a transfer of 
property in the sense of Article 3:84 par. 1 DCC. Even though the Directive determi-
nes that the title transfer fca leads to a full transfer of ownership of, or full entitle-
ment to fi nancial collateral, it does not prescribe how this transfer should be given 
shape. This matter is left to the Member States. In Dutch law, the substantive pro-
visions regarding fcas have been adopted in Book 7 Title 2 of the Dutch Civil Code. 
Although Title 7.2 does not explicitly state that Article 3:84 par. 1 DCC is applicable, 
the text of the provisions and the parliamentary materials4 do suggest that this is the 
case. A transfer on the basis of an fca thus requires an act of delivery on the basis of 
a valid cause by a transferee who has a right of disposal.

5.2.1. Cash collateral

Nevertheless, there is reason to doubt whether a transfer on the basis of an fca 
always constitutes a proprietary transfer in the sense of Article 3:83 DCC. The minis-
ter responsible stated in the Explanatory Memorandum to Bill 30 138 that the term 
‘overdracht’ (transfer) in what is now Article 7:51 under (b) DCC corresponds with 

2 See Verstijlen 2005(a), p. 72-73, Pitlo/Reehuis & Heisterkamp 2006, par. 986, p. 757.
3 Rank-Berenschot & Snijders believe that the qualifi cation in Article 7:55 DCC will in most cases 

be correct. A title transfer fca does not constitute a forbidden cause (‘titel’) to transfer property. 
Rank-Berenschot & Snijders 2017, par. 199c, p.162. See also Keijser 2004, p. 765-767.

4 Kamerstukken I, 2003-2004, 28 874, C, p. 3.
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the term ‘transfer’ as used in the Directive.5 Since terms in EU directives have an 
autonomous meaning, independent of any national concept, the term ‘transfer’ as 
used in the Collateral Directive may be more inclusive than that of Article 3:83 DCC. 
This discrepancy may in particular occur with regard to the provision of cash under 
a title transfer fca. Cash, or money credited to a bank account, is qualifi ed in property 
law as a claim against the bank for payment of the credit balance.6 A proprietary 
transfer of cash thus requires an assignment in the sense of Article 3:94 par. 1 DCC. 
In practice, however, a collateral provider who is obliged to provide cash under a 
title transfer fca will most likely simply transfer the money to the collateral taker’s 
account. This transfer probably qualifi es as a transfer in the sense of the Collateral 
Directive, but does not constitute a proprietary transfer in the sense of Article 3:84 
DCC. Nevertheless, the minister responsible argued that this transfer would fall wit-
hin the scope of Article 7:51 under (b) DCC.7 The term ‘transfer’ in Title 7.2 DCC may 
thus have an ambivalent character.

5.2.2. Securities and the GSTA

A similar discrepancy will probably not occur with respect to the other categories of 
fi nancial collateral, because a transfer of fi nancial instruments or an assignment of 
credit claims formally constitutes a transfer in the sense of Article 3:84 DCC. How 
fi nancial instruments must be delivered depends on their legal qualifi cation. The 
transfer of a bearer paper (toondereffect) simply requires the delivery of the paper to 
the transferee. If the paper is payable to order (ordereffecten), the transfer will, apart 
from the delivery of the paper, require endorsement (Article 3:93 DCC). Nowadays, 
however, most paper securities will be part of the so-called Wge-system. The Wet 
giraal effectenverkeer, or Wge – which hereinafter will be called Giro Securities Trans-
actions Act, or GSTA in short – has established a system for the custody of securities 
that enables participants in this system to transfer securities by a book-entry transfer.

The GSTA system in broad outlines operates as follows.8 An  owner deposits9 his 
bearer securities (type A) with an intermediary – for example Bank B – that will keep 
these securities for the benefi t of the owner in a pool of equivalent securities (ver-
zameldepot) (Article 9 par. 2 GSTA). Since the securities can no longer be individuali-
sed once they become part of a pool of securities, the owner will lose his ownership 
over the securities. Instead he obtains a proprietary share in that pool, just like all the 
other owners who have deposited their type A securities with Bank B – the so-called 

5 Kamerstukken II, 2005-2006, 30 138, nr. 3, p. 14. See also, Pitlo/Reehuis & Heisterkamp 2019, par. 
993, p. 839.

6 Mijnssen 2010, p. 47-48, Bierens 2009, p. 28-29. In the latest edition of De rekening-courantver-
houding, Mijnssen has adopted a slightly different qualifi cation. He describes the payable cre-
dit balance as an obligation to keep the amount available at the account holder’s disposal. See 
Mijnssen & Van Mierlo 2019, p. 38-39.

7 Kamerstukken II, 2005-2006, 30 138, nr. 3, p. 14.
8 See for a more extensive description of the workings of the GSTA, Schim 2006, p. 35 ff., Uniken 

Venema 2003, p. 33 ff.
9 The GSTA is based on the idea of depositing securities with a participating custodian that in turn 

will deposit the securities with the central institute – Euroclear Nederland. In practice, however, 
a top-bottom approach is followed. When new securities are emitted, the emission occurs via the 
GSTA system by placing a so-called global certifi cate with Euroclear. See Schim 2006, p. 72-81.
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deelgenoten or participants. This proprietary interest protects the owners against the 
so-called intermediary risk, i.e. the risk that if the custodian (Bank B) goes bank-
rupt, the owners will lose their entitlement to the securities due to (irregular) com-
mingling.10 Since the GSTA system is a multi-tier system, it is possible that Bank 
B in turn deposits (a part of) the type A securities with another bank, or with the 
central institute (Euroclear Nederland) thus creating new shares in different pools. 
Even though those shares are in the name of Bank B – Bank B has after all concluded 
the agreement to deposit, not its clients – the shares are part of the pool of type A 
securities kept by Bank B (Article 10 under (b) and (c) GSTA). In other words, those 
shares belong to the participants in the pool of type A securities.11

A participant can dispose of his share or a proportion thereof, provided that this 
disposal does not create a share that does not correspond with one or more securi-
ties (Article 16 par. 1 GSTA).12 He can only dispose of his share with the help of the 
custodian, because the act of delivery requires a book-entry in the name of the trans-
feree (Article 17 GSTA).  This administration typically occurs by means of a (bank) 
account. If a shareholder wants to transfer (a part of) his share, he orders his bank 
to transfer the securities to the transferee’s bank account. The bank will debit the 
shareholder’s account for the amount of shares and consequently credit the trans-
feree’s bank account with a corresponding amount of shares. In case the transferee 
keeps his account at another bank, the crediting will occur via the central institute – 
Euroclear Nederland.

There is some controversy in the legal literature about the legal nature of the 
delivery mentioned in Article 17 GSTA. A number of legal scholars have argued that 
contrary to the dominant position, a delivery on the basis of Article 17 GSTA should 
not be regarded as an act of delivery in the sense of Article 3:84 par. 1 DCC.13 In their 
view, the transfer of securities on the basis of Article 17 GSTA constitutes a form of 
original acquisition of property rights rather than a derivative acquisition. Since this is 
not the place to fully assess the merits of this argument14, it will be assumed that the 
dominant position is correct. Not only does the text of Article 17 and Article 19 of the 

10  See HR 12 January 1968, ECLI:NL:HR:1968:AC2286 NJ 1968, 274 (Mulder c.s. v Teixeira de Mattos).
11 Cf. Schim 2006, p. 61.
12 It is not possible to dispose of individual securities belonging to a pool of securities (Article 16 par. 

2 WGE).
13 Schim 2006, p. 136-138, Haentjens 2004, p. 479-480, Van der Beek 2003, p. 244-247, Van Setten 

2003, p. 121-127.
14 Van der Beek uses the following example to demonstrate that a book-entry transfer of securities 

leads to an original acquisition of property. Bank A and Bank B both have a share in a Giro depository 
with Necigef (the predecessor of Euroclear Nederland). If X orders his bank, Bank A, to transfer his 
share equal to 100 securities to Y who has an account with Bank B, the following will happen. Bank 
A will debit X’s account for 100. Necigef will in  turn debit Bank A’s account for 100 and will credit 
Bank B’s account for an equal amount. Finally, Bank B will credit Y’s account with 100. Van der Beek 
denies that Y has acquired property that used belong to X, because X was entitled to a share of 100 
securities in the pool of securities kept by A, while Y has obtained a share of 100 securities in the 
pool of securities kept with bank B. However, Y has never become a participant in the pool kept with 
bank A. See Van der Beek 2003, p. 245. This argument is not very convincing because it does not 
take into account the fact that the giro depository kept with Necigef is also a pool of securities. Even 
though the shares in the giro depository are in the name of bank A and bank B respectively, Article 38 
GSTA determines that the owners of the securities are entitled to the giro depository as participants. 
Y, as a result of the transfer, acquires a (larger) share in the giro depository that used to belong to X.
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GSTA suggest that a transfer of securities is intended as a transfer in the sense of Arti-
cle 3:84 par. 1 DCC, the legislator explicitly stated in the explanatory memorandum to 
Bill  13 78915 that the term ‘delivery’ in (the proposed) Article 17 GSTA corresponded 
to the term ‘delivery’ in Article 3.4.2.2. par. 1 (Article 3:84 par. 1 DCC). The doctrine 
still seems to accept on the basis of the passage in the explanatory memorandum 
that a book-entry transfer is an act of delivery in the sense of Article 3:84 par. 1 DCC.16

5.2.3. Credit claims

Even if it was assumed that a transfer of book-entry securities did not lead to a 
transfer of property in the sense of Article 3:84 par. 1 DCC, the purpose of this chap-
ter which is to demonstrate that a title transfer fca may confl ict with Article 3:84 
par. 1 DCC would not be doomed beforehand. It is the underlying principle that is 
important, namely transferring fi nancial collateral by way of security. GSTA securi-
ties undoubtedly form an important category of fi nancial collateral. However, the 
amendment made in 2009 to the Collateral Directive has demonstrated that other 
categories of property are also eligible as fi nancial collateral, namely credit claims. 
It is beyond doubt that an assignment of credit claims constitutes a transfer of pro-
perty in the sense of Article 3:84 par. 1 DCC.

5.3. The compatibility of the title transfer fca with Article 3:84 par. 3 DCC

The previous section has demonstrated that – with the possible exception of cash – 
Article 3:84 par. 1 DCC fully applies to a transfer of fi nancial collateral under an fca 
in the sense of Article 7:51 under (b) DCC. Since Article 6 of the Directive determines 
that a title transfer fca must have full effect in the Member States in accordance 
with its terms, the question arises whether a title transfer fca can have full effect in 
Dutch law considering Article 3:84 par. 3 DCC. A title transfer fca is after all aimed 
at providing the collateral taker with a form security. Nevertheless, the legislator 
contended that a title transfer fca did not strain Article 3:84 par. 3 DCC and based its 
contention on the following arguments.

5.3.1. The legislator’s point of view

5.3.1.1. A fi duciary transfer by way of security does not fall within the scope of the 
title transfer fca

First of all, the legislator, or more precisely the minister responsible, stated that the 
title transfer fca neither leads to the establishment of a security right nor to a form 

15 Kamerstukken II, 1975-1976, 13 780, nr. 3, p. 36-37.
16 Pitlo/Reehuis & Heisterkamp 2019, par. 290a, p. 273-274, Asser-Mijnssen-De Haan-Van Dam 3-I 

2006/461, Rank-Berenschot 1998, p. 159-160, Mijnssen 1975, p. 207. See also  Asser/De Serière 
2-IV 2018/674-676. It is not entirely clear whether De Serière believes that Article 17 GSTA entails 
a sui generis act or a delivery in the sense of Article 3:84 par. 1 DCC. He nevertheless argues that a 
transfer on the basis of the GSTA is not a derivative acquisition. The transferee does not obtain the 
share that the transferor had in the pool of securities, but a ‘new’ share in the pool of securities 
held by his intermediary.
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of security ownership that Dutch law was familiar with before 1992. The minister 
referred to arrangements like a repurchase agreement and securities lending to 
demonstrate this point. As was explained earlier, these types of arrangements are 
common in today’s fi nancial market and basically consist of a sale and buy-back 
of securities, or an exchange of securities. Since these arrangements lead to a ‘real 
transfer’ of property in the sense of the Sogelease criterion, the legislator believed 
that a title transfer fca has full effect in Dutch law.17 Furthermore, a fi duciary trans-
fer was not only considered to be incompatible with Article 3:84 par. 3 DCC, but also 
with the Directive. Article 2 par. 1 under (b) of the Directive after all determines that 
a title transfer fca leads to a full transfer of ownership of fi nancial collateral. Since a 
fi duciary transfer for security purposes did not lead to a full transfer of ownership, it 
could not fall within the defi nition of the title transfer fca.18

5.3.1.2. Security in the sense of Article 3:84 par. 3 DCC versus security in the 
sense of its economic effect

Even though Article 2 par. 1 under (b) of the Directive determines that a transfer of 
fi nancial collateral on the basis of an fca is for the purpose of securing or otherwise 
covering the performance of a fi nancial obligation, the legislator denied that a title 
transfer fca was incongruous with Article 3:84 par. 3 DCC. According to the legislator, 
the term security is used here in different ways.

‘The term security in Article 3:84 par. 3 DCC is understood as security in the form of a proprietary 
security right like a pledge. The provision is adopted in the Civil Code with the objective to dis-
continue the security ownership used before 1992 – which in fact functioned as a non-possessory 
pledge – and to replace it with the non-possessory pledge of Article 3:237 and Article 3:239. The 
term “security” in this connection has a limited, strictly legal meaning and must be understood as 
security that is provided by the security rights regulated in Title 9 of Book 3 and that are merely 
aimed at taking preferential recourse against the collateral. The provision (…) does not impede a 
transfer whereby property completely falls within the transferee’s patrimony. Such a transfer is 
after all not aimed at merely providing the transferee with a limited security right not supported 
by the law. Reference can be made to HR 19 May 1995, NJ 1996, 119, paragraph 3.4.3, which in a 
nutshell states that an agreement obliging to a ‘real transfer’ is not aimed at security in this limited 
sense, even if it is “linked  with some form of providing credit to the transferor”.’19

17 Kamerstukken I, 2004-2005, 28 874 E, p. 4-5.
18 Kamerstukken I, 2004-2005, 28 874, E, p. 4-5, 14-15.
19 Kamerstukken II, 2004-2005, 30 138, nr. 3, p. 9. ‘Bij de term “zekerheid” in artikel 3:84 lid 3 is 

gedacht aan zekerheid in de vorm van een beperkt recht als een pandrecht. De bepaling is in het 
Burgerlijk Wetboek opgenomen om te bereiken dat de praktijk van de voor 1992 gebruikelijke 
zekerheidseigendom, dat in feite als een bezitloos pandrecht fungeerde, niet zou kunnen worden 
voortgezet, maar dat ter vervanging daarvan voortaan het bezitloos pandrecht van de artikelen 
3:237 en 239 zou worden gebezigd. De term “zekerheid” heeft hier dus een beperkte, strikt juri-
dische betekenis van de zekerheid die wordt verschaft door de beperkte rechten tot zekerheid, 
die worden geregeld in titel 9 van boek 3 en die alleen strekken tot verhaal bij voorrange op het 
onderpand. De bepaling (…) staat dus niet in de weg aan een overdracht waardoor het goed vol-
ledig in het vermogen van de verkrijger valt. Een dergelijke overdracht strekt er immers niet toe 
aan de verkrijger slechts een – niet op de wet steunend – beperkt zekerheidsrecht te verschaffen. 
Verwezen moge worden naar HR 19 mei 199, NJ 1996, 119, rechtsoverweging 3.4.3, waar wordt 
overwogen (…) dat een overeenkomst die verplicht tot een “werkelijke overdracht”, niet strekt tot 
zekerheid in deze beperkte betekenis, ook al houdt zij “verband met enigerlei vorm van krediet-
verschaffi  ng aan de overdrager”.’
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The legislator argued that the term ‘security’ in the sense of Article 3:84 par. 3 DCC 
must be contrasted with the term ‘securing’ used in Article 2 par. 1 under (b) of the 
Directive.

‘The term “security” [in the sense of the Directive DFK] is used here in a different manner than in 
the Dutch Civil Code, namely in the sense of its economic effect – fi nancial security in the general 
sense – at which the agreements referred to in the directive are aimed. This security can, inter alia, 
exactly be obtained by an agreement that obliges to a full transfer. A fi nancial collateral agreement 
therefore constitutes (…) a valid cause for the transfer of property under Dutch law, because it is 
the intention that the transferred property entirely falls within the transferee’s patrimony and that 
he does not merely receive a limited security right not supported by the law.’20

The legislator nevertheless feared that the homonym ‘zekerheid’ or ‘security’ could 
easily lead to confusion. An inattentive reader might misconstrue the defi nition of 
the fi nancial collateral arrangement and conclude that it falls within the scope of 
Article 3:84 par. 3 DCC. In order to avoid this confusion, the legislator has adopted 
Article 7:55 DCC, which reads that a transfer to perform a title transfer fi nancial 
collateral arrangement is neither a transfer for security purposes nor a transfer 
which lacks the purport to vest title in the transferee after the transfer in the sense 
of Article 3:84 par. 3 DCC. The second sentence of Article 7:55 DCC determines that 
the rules of pledge are neither directly nor by way of analogy applicable to the title 
transfer fca.

5.3.1.3. A quasi-authentic interpretation

The interesting aspect of Article 7:55 DCC is its wording. Instead of declaring that 
Article 3:84 par. 3 DCC does not apply to fi nancial collateral arrangements, Article 
7:55 DCC categorically states that the one does not fall within the scope of the other. 
However, the qualifi cation of legal acts belongs to the realm of the judiciary rather 
than that of the legislator.21 It is ultimately the judge that will have to determine 
whether a particular agreement to transfer property falls within the scope of Article 
3:84 par. 3 DCC. The legislator nevertheless chose this approach because it wanted 
to provide clarity about the scope of Article 3:84 par. 3 DCC, not just with respect to 
fi nancial collateral arrangements but in general.

‘It merits attention that the importance that emanates from Article 7:55 DCC reaches further than 
just the issue of fi nancial collateral arrangements. A debate has arisen in the legal literature about 
Article 3:84 par. 3 DCC in which the fear repeatedly comes to the fore that this provision might 

20 Kamerstukken II, 2004-2005, 30 138, nr. 3, p. 9 ‘De term “zekerheid” wordt hier echter in een 
andere betekenis dan in het Nederlandse BW gebruikt, namelijk in de zin van het economisch 
effect – fi nanciële zekerheid in algemene zin – waarop de richtlijn bedoelde overeenkomsten 
gericht zijn. Die zekerheid kan onder meen juist door een overeenkomst die tot een volledige 
overdracht verkregen worden. Een fi nanciëlezekerheidsovereenkomst tot overdracht levert dan 
ook, gelet op het voorgaande, naar Nederlands recht zonder meer een geldige titel voor over-
dracht op, omdat het de bedoeling is dat de overgedragen goederen volledig in het vermogen 
van de verkrijger vallen en dat deze niet alleen maar een – niet op de wet gegrond – beperkt 
zekerheidsrecht verkrijgt.’

21 Cf. Struycken 2007, p. 509-510, Pitlo/Reehuis & Heisterkamp 2006, par. 986, p. 757, Verstijlen 
2005(a), p. 72, Jansen 2007, p. 363-364. Against this view, Snijders 2008, p. 848-849.
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be interpreted broader than in the above sense [i.e. security in the manner provided by a limited 
security right DFK] and that this provision would stand in the way of transactions while their 
impediment would serve no reasonable cause. Article 7:55 DCC states beyond all doubt that such 
an interpretation is incorrect, not just here [i.e. in connection with the fca DFK] but also in other 
cases. In view of legal certainty, it is important to make this clear.’22

The legislator thus chose to give a quasi-authentic interpretation of Article 3:84 
par. 3 DCC in the hope that it would bring legal certainty. However, the question is 
whether it would not have been better if the legislator had altered Article 3:84 par. 3 
DCC, or simply removed it from the Dutch Civil Code.

5.3.2. Why the title transfer fca does confl ict with Article 3:84 par. 3 DCC

5.3.2.1. The scope of Article 2 par. 1 (b) of the Collateral Directive

The legislator’s argument that a title transfer fca does not confl ict with Article 3:84 
par. 3 DCC is unconvincing for a number of reasons. First of all, the argument is based 
on the incorrect presumption that the category of the title transfer fca predominantly 
consists of agreements like the repurchase agreement, the securities lending agree-
ment and certain types of swaps.23 These arrangements are often used in today’s 
fi nancial market and can probably be regarded as title transfer fcas. Article 2 par. 1 
under (b) of the Directive even explicitly determines that a repurchase agreement 
qualifi es as a title transfer fca. However, the advantage of the Directive is that parties 
can now resort to the title transfer fca to secure a fi nancial obligation. A bank that is 
in need of short-term funds does not have to conclude a repurchase agreement with 
another fi nancial institution to obtain those funds. The fi nancial institution can sim-
ply lend funds to the bank and in exchange the bank may transfer bonds on the basis 
of an fca as a form of security for the payback of the loan. As a consequence, it will be 
more explicit that the transfer of bonds serves to secure an obligation.

The Dutch Central Bank (De Nederlandsche Bank (hereinafter: DNB)), for instance, 
has abandoned the silent pledge24 and now uses a title transfer fca to secure claims 
that arise in connection with monetary policy transactions.25 DNB provides short-
term and long-term liquidities on the basis of a credit loan in exchange for collateral. 
One of the ways that a borrower may provide collateral is by assigning credit claims 
to DNB on the basis of a title transfer fca. The so-called Model Stamcessieakte, or 

22 Kamerstukken II, 2004-2005, 30 138, nr. 3, p. 9. ‘Aandacht verdient dat het belang van artikel 7:55 
uitgaat boven dat van de enkele materie van de fi nanciëlezekerheidsovereenkomst. In de litera-
tuur is over artikel 3:84 lid 3 een discussie ontstaan, waarin herhaaldelijk de vrees naar voren 
komt dat het daar bepaalde ruimer moet worden uitgelegd dan blijkens het voorgaande bedoeld 
is en dat die bepaling dan in de weg zou kunnen staan aan transacties waarvan het beletten geen 
redelijk doel dient. Artikel 7:55 stelt buiten twijfel dat een dergelijke uitleg niet juist is, hier niet 
en ook niet in de andere gevallen.’

23 See for an overview of the different agreements, Van Vliet 2019,  par. 73-77, p. 61-70, Keijser 2006, 
p. 21-24.

24 Beekhoven van den Boezem 2009, p. 186-187.
25 Voorwaarden Monetaire Beleidstransacties. Uitgave mei 2020, p. 47-54 (Bijlage VII. Model Stamces-

sieakte) <https://www.dnb.nl/binaries/Voorwaarden%20Monetaire%20Beleidstransacties%20%20
uitgave%20mei%202020_tcm46-388687.pdf> accessed 13 August 2020.
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model deed of assignment26 clearly states that the assignment of credit claims serves 
as guarantee for claims that DNB has against the borrower by any reason whatsoe-
ver, including the claims arising in connection with monetary policy transactions.27 
Whether the model deed of assignment constitutes a forbidden cause to transfer 
property by way of security must of course be determined on the basis of the Soge-
lease criterion. It is not entirely certain that this agreement would be in the clear, if 
Article 7:55 DCC had not been adopted.28 As will be discussed hereinafter, there are 
indications that the purpose of this assignment is to take recourse against the trans-
ferred claims.

5.3.2.2. A wrong interpration of the Sogelease criterion

Since parties can explicitly determine that the transfer of fi nancial collateral serves 
to secure the performance of a fi nancial obligation, the question whether a title 
transfer fca is compatible with Article 3:84 par. 3 DCC becomes more prominent. 
According to the legislator, however, the term ‘security’ as used in the Directive must 
be understood in a different sense than security in the sense of Article 3:84 par. 
3 DCC. The problem with this distinction is that it is founded on a dubious inter-
pretation of the Sogelease decision.

It is true that the Supreme Court has interpreted Article 3:84 par. 3 DCC in a 
restrictive manner. As was explained earlier, the relevant criterion is whether the 
agreement to transfer property aims to grant the transferee a security to such an 
extent that it protects his position as creditor in relation to other creditors. The core 
of such a protection is the right to take preferential recourse against the object. Con-
sequently, an agreement will not be a valid cause for the transfer of property, if it 
restricts the transferee’s powers to take recourse against the transferred object when 
the transferee is in default, under the obligation to return any surplus. However, the 
passage in the explanatory memorandum cited in section 5.3.1.2 above suggests 
that these restrictions only involve restrictions of a proprietary nature. The legis-
lator after all considered the fi duciary transfer by way of security to be incompatible 
with Article 2 par. 1 (b) of the Directive, because it did not result in a full transfer of 
property. It led to a security right not recognised by law. There is, however, no reason 
to assume that the Supreme Court only had proprietary restrictions in mind.

The legislator possibly relied on par. 3.6 of the Sogelease decision. In that parti-
cular paragraph, the Supreme Court ruled that a sale and leaseback agreement whe-
reby full ownership is vested in the lessor and whereby the lessee merely obtains 
contractual rights and obligations with respect to the leased object would not con-
fl ict with Article 3:84 par. 3 DCC. Restrictions, in other words, are allowed as long 
as they are contractual in nature. However, this paragraph explicitly concerned the 
second part of Article 3:84 par. 3 DCC: the prohibition of the fi ducia cum amico. There 

26 This document, i.e. the Model Stamcessieakte, operates both as a title transfer fca and a deed of 
assignment in the sense of Article 3:94 par. 3 DCC. It contains an appendix in which the credit 
claims need to be specifi ed.

27 See section C under the heading ‘ACHTERGROND’ (Background) of the model deed of assignment.
28 Cf. Beekhoven van den Boezem 2010, p. 38-39.
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is no indication that the Supreme Court intended for the passage to apply to the 
fi ducia cum creditore as well.

One must keep in mind that the import of the prohibition of the fi ducia cum 
creditore is more extensive than that of the prohibition of the fi ducia cum amico. 
Article 3:84 par. 3 DCC forbids the transfer for security purposes, because it provides 
the creditor with more rights than his interest can justify. This over-allocation of 
rights is more likely to occur if the restrictions are of a contractual nature than of 
a proprietary nature. If the restrictions are contractual, the creditor will be obliged 
vis-à-vis the transferor to take recourse against the transferred property in case of 
default. However, since these restrictions are not of a proprietary nature, the creditor 
will obtain full and unencumbered property. He thus acquires more rights than his 
interest can justify.

Another argument can be derived from the numerus clausus.29 Pursuant to this 
principle, the system of property rights is closed. The law determines in a manda-
tory manner the number of property rights as well as their content. In other words, 
matters of property law are not at the free disposal of parties. They can only agree 
to proprietary restrictions and modalities that are recognised by law. Since the law 
does not recognise proprietary restrictions that limit the powers of the owner to take 
recourse against the transferred property in case of default, any restriction must be 
contractual.

Since the restrictions referred to in the Sogelease decision will predominantly 
have a contractual nature, it is doubtful whether a distinction can be made between 
the term ‘security’ as used by the Directive and the term ‘security’ in the sense of 
Article 3:84 par. 3 DCC. It seems that the two terms, at least partly, overlap each ano-
ther. The Directive takes contractual freedom as a starting point for the title transfer 
fca. Parties are thus free to determine how this type of arrangement shall be settled 
in case of default. The Model Stamcessieakte drafted by the DNB serves as an example. 
Article 7 of this document contains provisions for enforcing the fca.

As was said earlier, it is doubtful whether the Model Stamcessieakte would not be 
affected by Article 3:84 par. 3 DCC, if it had not been for Article 7:55 DCC. Section (c) 
of Article 3, entitled ‘FINANCIËLEZEKERHEIDSOVEREENKOMST’ (fi nancial collateral 
arrangement), announces that this document does not purport to establish a right of 
pledge, nor to establish any other type of limited property right with regard to the 
credit claims, nor to serve as security in any other way.

This intention statement is probably insuffi  cient to ward off the threat of Article 
3:84 par. 3 DCC, because the document contains other elements and provisions that 
cast doubt on the true intentions of the parties to this assignment. Section C under 
the heading entitled ‘ACHTERGROND’ (background) explicitly states that the lender 
shall transfer full entitlement to the credit claims to DNB as guarantee for the claims 
that the latter may have against the lender by any reason whatsoever.

Furthermore, Article 7 entitled ‘VERHAAL’ (recourse) contains provisions on 
taking recourse against the assigned claims. If there is a continuous event of default, 
DNB will be entitled to notify the assigned debtors about the assignment. DNB may 

29 See Chapter 12 of this book.
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subsequently collect payment of the credit claims, or sell and assign them to a 
third party. The proceeds shall be used to settle the guaranteed claims. Although 
these provisions are formulated as entitlements rather than obligations, one can-
not avoid the impression that that the assignment occurs for security purposes 
in the sense of Article 3:84 par. 3 DCC. Formulating provisions on taking recourse 
after all arouses certain expectations. Since the assignment of credit claims serves 
as guarantee, the lender may rely that DNB will take recourse against these claims 
in accordance with Article 7 of the document if an event of continuous default 
occurs.

5.3.2.3. An incomplete account of the Sogelease case

Another weakness in the legislator’s argument is that the minister responsible 
neglected the aspect of the additional circumstances mentioned in the Sogelease 
case. In order to demonstrate that a title transfer fca did not confl ict with Article 
3:84 par. 3 DCC, the legislator referred to agreements like the repurchase agreement. 
Although it is true that the parties to a repurchase agreement often intend a real 
transfer of property in the sense of the Sogelease decision, the transfer may still be 
affected by Article 3:84 par. 3 DCC. Additional circumstances may lead to the con-
clusion that parties intended to circumvent Article 3:84 par. 3 DCC.  The problem  is 
that the Supreme Court has not elaborated on what these circumstances involve. 
It has been argued in the previous chapter that a contractual clause in a sale and 
leaseback agreement that obliges the lessor to set off the value of the leased object 
against the unpaid instalments in case of default might constitute such an additional 
circumstance.30 The import of this clause after all strongly resembles that of taking 
recourse. Since a repurchase agreement often provide for a set-off in case of default, 
it is possible that in combination with yet other additional circumstances, a judge 
may come to the conclusion that parties intended to circumvent Article 3:84 par. 3 
DCC.

5.4. Options to ensure that a title transfer fca can have full effect

The previous paragraph has demonstrated that the legislator’s contention is wrong. 
A title transfer fca may – despite Article 7:55 DCC – qualify as a cause to transfer pro-
perty by way of security. In that case, the transfer of fi nancial collateral will strictly 
speaking be invalid on the basis of Article 3:84 par. 3 DCC. Since a title transfer fca 
must have full effect in accordance with its terms, the Directive has not been cor-
rectly implemented on this point. The question arises how this problem should be 
solved.

5.4.1. Reinterpreting Article 7:55 DCC

One possible solution is to reinterpret Article 7:55 DCC. This provision reads that 
‘a transfer to perform a title transfer fca is not a transfer by way of security or a 

30 See Chapter 4 section 4.2.3.
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transfer that lacks the import to vest title to the transferee in the sense of Arti-
cle 3:84 par. 3 DCC.’ Since this provision is based on an incorrect and incomplete 
account of the Sogelease decision, the qualifi cation that a title transfer fca does not 
constitute a forbidden cause in the sense of Article 3:84 par. 3 DCC will not always 
be correct. An agreement that is aimed at transferring fi nancial collateral for the 
purpose of taking recourse in the traditional sense will in view of Sogelease not 
constitute a valid cause for the transfer of property. Parties should in that case have 
used a pledge.

5.4.1.1. Article 3:84 par. 3 DCC not applicable to the title transfer fca

In order to ensure that the title transfer fca can have full effect, it will be necessary to 
reinterpret Article 7:55 DCC. National courts are after all obliged to interpret national 
law in accordance with a directive as much as possible. This provision should not be 
read literally – qualifying a title transfer fca as a valid cause, notwithstanding Article 
3:84 par. 3 DCC – but should be understood thus that Article 3:84 par. 3 DCC is not 
applicable to the title transfer fca.31 An interpretation like that is possible without 
doing too much violence to the wording of the provision. The following three types 
of title transfer fcas will thus be allowed: (i) an arrangement that leads to a real 
transfer of property in the sense of the Sogelease decision, (ii) an arrangement that 
leads to a real transfer of property but contains contractual provisions that reduces 
the collateral taker’s rights to a right to take recourse in the sense of Article 7:54 DCC 
and (iii) an arrangement that contractually restricts the transferee’s rights to a right 
to take recourse against the transferred collateral in case of default. In the latter case, 
the term ‘recourse’ is used in the traditional sense, namely selling the property and 
using the proceeds to satisfy the claim. By re-interpreting Article 7:55 DCC, it is pos-
sible for parties to create a type (iii) arrangement.

31 Cf. Pitlo/Reehuis & Heisterkamp 2019, par. 996, p. 997. Whether, as Reehuis & Heisterkamp sug-
gest, the minister responsible has changed its position with respect to the interpretation of Article 
7:55 DCC is uncertain. In the explanatory memorandum to Bill 32 457 implementing Directive 
2009/44/EC, the minister responsible made the following general remark with respect to the 
relation between the title transfer fca and Article 3:84 par. 3 DCC. ‘Article 6 par. 1 and recital 13 
of the Directive on fi nancial collateral arrangements are implemented by Article 7:55 DCC. This 
provision has as a result that a transfer in fulfi lment of a fi nancial collateral arrangement is a valid 
cause for the transfer of property. Article 3:84 par. 3 DCC will thus not be applicable in case of a 
title transfer fi nancial collateral arrangement to assign credit claims.’ See Kamerstukken II, 2009-
2010, 32 457, nr. 3, p. 14. (Artikel 6 lid 1 en overweging 13 van de Richtlijn fi nanciëlezekerheids-
overeenkomsten zijn uitgewerkt in artikel 7:55 BW. Deze bepaling heeft als gevolg dat een over-
dracht ter nakoming van een fi nanciëlezekerheidsovereenkomst een geldige titel is. In geval van 
een fi nanciëlezekerheidsovereenkomst tot overdracht van een kredietvordering is artikel 3:84 
lid 3 BW dus niet op die overdracht van toepassing.) Apart from the inaccuracy of the second 
sentence, the passage is drafted in very general wording. It is therefore doubtful that the minister 
responsible has abandoned its original view that a title transfer fca does not constitute a cause to 
transfer property for security purposes. See also Jansen & Schuijling 2014, p. 494.  According to 
them, the minister responsible has confi rmed in the passage above that Article 3:84 par. 3 DCC is 
not applicable.
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5.4.1.2. Reinterpretation does not allow for the standard type of fi duciary 
transfer by way of security

The reinterpretation of Article 7:55 DCC will not enable parties to create a fi duciary 
transfer on the basis of a title transfer fca. The legislator stated that the prohibition of 
fi duciary transfers remains in force even after the implementation of the Directive. A 
fi duciary transfer was characterised by the fact that it did not vest full title with the 
transferee. Under the regime of the old Dutch Civil Code, the rules of pledge were 
considered applicable to security ownership by way of analogy. The transferee’s 
rights were thus restricted in a proprietary manner, comparable to that of a pledgee. 
In case of default, the security owner was thus obliged to take recourse against the 
transferred object (Article 1201 old Dutch Civil Code). An indefi nite appropriation 
was therefore, in principle, not possible (Article 1200 Dutch Civil Code).32 Fiduciary 
transfers are now forbidden by Article 3:84 par. 3 DCC, and neither Article 7:51 DCC 
nor Article 7:55 DCC will change this according to the legislator.33 The reinterpre-
tation of Article 7:55 DCC therefore does not concern Article 3:84 par. 3 DCC as a 
whole. Only the fi rst part of this provision, the prohibition of the fi ducia cum credi-
tore, will not be applicable to the title transfer fca. Parties are still forbidden to split 
ownership in a manner not recognised by law. The second part of Article 7:55 DCC 
therefore determines that the rules of pledge are not directly, nor by way of analogy, 
applicable to the title transfer fca.

Whether this restriction is allowed on the basis of Article 6 of the Directive is not 
entirely clear. There are nevertheless indications that a fi duciary transfer, which lead 
to a division of ownership, do not fall within the scope of the title transfer fca in the 
sense of the Directive. One reason is that  Article 2 par. 1 (b) of the Directive defi nes 
the title transfer fca as an agreement that leads to a transfer of ‘full’ ownership of, or 
entitlement to fi nancial collateral.34 Another reason to exclude the fi duciary transfer 
from the scope of the Directive is that not all Member States recognise fi duciary 
transfers.35 Whether fi duciary transfers are allowed under a title transfer fca thus 
depends on national law. Support for this argument can be found in recital 4 of the 
preamble to the Directive. The recital states:

‘This Directive is adopted in a European legal context which consists in particular of the said 
Directive 98/26/EC (…) and Council Regulation (EC) 1346/2000 of 29 May 2000 on insolvency 
proceedings. This Directive is in line with the general pattern of these previous legal acts and is 
not opposed to it.’

32 See Chapter 4 section 2.3.1.
33 Kamerstukken I, 2004-2005, 28 874, E, p. 14.
34 Keijser argues that a fi duciary transfer should not fall within the scope of the Directive, because 

fi nancial collateral under the Directive serves a double function, namely a security function and 
a function of use. Since a fi duciary transfer is merely aimed at taking recourse in case of default, 
the collateral taker will not be entitled to use the transferred collateral in the pre-default stage. 
A fi duciary transfer will therefore not lead to an increase of liquidity in the market. See Keijser 
2004, p. 765-766. This argument is however not entirely convincing, because collateral can also 
be provided on the basis of a security fca. In that case, the collateral taker will in principle not be 
entitled to use the collateral.

35 Against this view, Rongen 2012, par. 725, p. 903.
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In this respect recital 8 of the preamble to Directive 98/26/EC becomes important. 
The recital states the following with regard to collateral security :

‘(…) collateral security is meant to comprise all means provided by a participant to the other 
participants in the payment and/or securities settlement systems to secure rights and obligations 
in connection with that system, including repurchase agreements, statutory liens and fi duciary 
transfers; whereas regulation in national law of the kind of collateral security which can be used 
should not be affected by the defi nition of collateral security in this Directive.’

Collateral security is defi ned as all realisable assets, including, without limitations, 
fi nancial collateral referred to in Article 1(4) (a) of Directive 2002/47/EC, provided 
under a pledge (…), a repurchase or similar agreement, or otherwise, for the purpose 
of securing rights and obligations potentially arising in connection with a system, 
or provided to central banks of the Member States or to the European Central Bank 
(Article 2 under (m) Directive 98/26/EC as revised by Article 1 par. 5 (h) Directive 
2009/44/EC). If it is true that the Collateral Directive does not oppose the general 
patterns of Directive 98/26/EC and if it is true that the national catalogue of secu-
rity rights should not be affected by the defi nition of collateral security in Directive 
98/26/EC, then it must be assumed that Member States do not have to recognise 
a fi duciary transfer of fi nancial collateral. It would after all be odd to make a dis-
tinction between a title transfer fca made to secure rights and obligations arising in 
connection with the payment and settlement system (the scope of Directive 98/26/
EC) and a title transfer fca made to secure other obligations.

5.4.2. Removing Article 3:84 par. 3 DCC

The need to reinterpret Article 7:55 DCC only arises if one adheres to the original rea-
son behind the prohibition of the fi ducia cum creditore. Again, the legislator of 1992 
considered the transfer for security purposes undesirable because it provided the cre-
ditor with more rights than his interest could justify. Since the Directive provides for a 
transfer for security purposes, an exception must be made to Article 3:84 par. 3 DCC in 
order to ensure that the title transfer fca can have effect. The question is however whe-
ther the reason behind the prohibition of the fi ducia cum creditore is still valid today.

5.4.2.1. Narrow interpretation of Article 3:84 par. 3 DCC may gain authority

As was said earlier, the legislator’s contention that a title transfer fca did not confl ict 
with Article 3:84 par. 3 DCC was based on a narrow interpretation of the Sogelease deci-
sion. The legislator considered the restrictions in the Sogelease decision to be of a pro-
prietary nature. According to this reading, Article 3:84 par. 3 DCC only aims to prevent 
that rights over property could be divided in a manner not recognised by law through 
a fi duciary transfer. Even though this account of Article 3:84 par. 3 DCC is incomplete, 
the legislator did intend to give a quasi-authentic interpretation of Article 3:84 par. 
3 DCC. The legislator wanted to make sure that Article 3:84 par. 3 DCC needed to be 
interpreted in this narrow sense, not only with respect to the title transfer fca, but with 
respect to other transactions as well. In short, an agreement that leads to a real transfer 
of property and merely contains contractual restrictions is a valid cause for transfer, 
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at least according to the legislator. Although this quasi-authentic interpretation is not 
binding on the judiciary, it may have a certain degree of authority.36 If the legislator 
continues to rely on this narrow interpretation when drafting new legislation, it may 
obtain authority not only within the judiciary but also in the legal doctrine.

5.4.2.2. New legislation: the agreement to pawn

An example of recent legislation that is apparently based on this narrow interpreta-
tion can be found in the Act of 11 September 2013 containing rules of the agreement 
to pawn37. The pawn agreement is described as an agreement under which a pawn 
house lends a sum of money to a borrower, and the borrower in return places a 
movable object under the control of the pawn house either on the basis of a pledge, 
or on the basis of a transfer of ownership (Article 7:130  DCC). This section will con-
centrate on the transfer version only. If the borrower repays the loan as well as the 
agreed fee, ownership of the movable object will return to the borrower by way of 
law. The transfer of ownership must apparently be understood as a transfer under 
the resolutive condition of payment (Article 7:136 DCC).38 If, on the other hand, the 
borrower fails to repay the loan before the end of the term, the pawn house will 
become the indefi nite owner of the object. The pawn house will not have to account 
any surplus value to the borrower.

The Explanatory Memorandum did not breathe a word about whether a transfer 
of ownership on the basis of a pawn agreement confl icts with Article 3:84 par. 3 DCC, 
even though there is every appearance that such is the case39. However during the 
parliamentary treatment of the Bill, members of parliament raised this very ques-
tion. They wanted to know how a transfer under a pawn agreement related to Article 
3:84 par. 3 DCC.40 Not surprisingly, the minister responsible denied that the pawn 
agreement confl icted with that provision:

‘This device [the transfer on the basis of a pawn agreement DFK] does not confl ict with the pro-
hibition of the fi duciary transfer of Article 3:83 par. 3 DCC (sic.). It does after all not concern a 
security right, that is essentially aimed at taking recourse against the pawned object to satisfy a 
claim, but a transfer that has the purpose of vesting title in the pawn house, unless the borrower 
reobtains ownership because he has timely invoked his right of redemption against payment of 
the borrowed sum. The device of fi duciary ownership as existed before 1992 has therefore nothing 
to do with the matter treated in this Bill.’41

36 Cf Snijders 2008, p. 848-849.
37 Act of 11 September 2013 supplementing Book 7 of the DCC with a new Title 2D (rules regarding 

the agreement of pawn), Stb. 2013, 350. This act came into force on 1 July 2014.
38 Kamerstukken II, 2011-2012, 33 334, nr. 3, p. 14.
39 Against this view, Salomons 2013, p. 655.
40 Kamerstukken I, 2012-2013, 33 334, nr. 5, p. 7.
41 Kamerstukken I, 2012-2013, 33 334, nr. 6, p. 13. ‘Deze fi guur [de overdracht op basis van een pand-

beleningsovereenkomst DFK] is niet in strijd met artikel 3:83 lid 3 BW (sic). Het gaat hier immers 
niet om een zekerheidsrecht, dat in wezen gericht is op verhaal van een vordering op de beleende 
zaak, maar om een overdracht die de strekking heeft de zaak in het vermogen van het pandhuis 
te doen vallen, tenzij de pandbelener de eigendom van de zaak opnieuw verkrijgt, omdat hij tijdig 
gebruik maakt van zijn recht afgifte van de zaak tegen terugbetaling van de geldsom te verlangen. 
De fi guur van fi duciaire eigendom zoals deze vóór 1992 bestond, heeft derhalve met de materie 
van dit wetsvoorstel niet te maken.’
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The minister’s argument is unsatisfying, because it does not take into account that 
on the basis of Article 7:140 draft DCC, parties are free to deviate from Title 7.2 DCC 
as long as this does not prejudice the borrower’s interest. The agreement may thus 
contain a contractual clause which determines that in case of default, the pawn 
house shall be obliged to take recourse against the pawned object. This clause, if 
anything, protects the interest of the borrower, because it ensures that the borrower 
will be contractually entitled to any surplus value. Nevertheless, adopting this clause 
may also lead to the conclusion that parties intend to transfer ownership for security 
purposes. The latter is of course only true if one accepts that the restrictions in Soge-
lease may refer to both proprietary restrictions and contractual restrictions.

More importantly, the legislator’s argument is a straw man fallacy. The minister 
emphasised that the aim of a pawn agreement is to vest title in the pawn house, but 
failed to consider that the entire agreement is surrounded by an aura that screams 
security. After all, the agreement to pawn must be distinguished from the agreement 
of sale, or the agreement of exchange. A transfer of ownership on the basis of a pawn 
agreement is aimed at providing the pawn house with collateral for the provision 
of money.42 The interest that the pawn house has in the transferred object is thus 
security, at least a form of security. This limited interest is also apparent from the 
fact that ownership returns to the borrower by way of law after he has repaid the 
borrowed sum. The unreserved manner in which the minister responsible argued 
that a transfer on the basis of a pawn agreement is valid, is not only dubious, but also 
betrays that the reason behind the prohibition of the fi ducia cum creditore no longer 
has any meaning. A pawn house will obtain more rights than his interest can justify. 
Since the borrowers are often consumers who are in dire straits, it is all the more 
harsh that the pawn house is not obliged to account for any surplus.

5.4.2.3. Removal of Article 3:84 par. 3 DCC and legal uncertainty

In view of the erosion of Article 3:84 par. 3 DCC that has taken place since the Soge-
lease case, the second question that the members of parliament posed to the minis-
ter was all the more interesting. They wanted to know what was wrong with the 
fi duciary transfer as used before 1992 and whether this legal device could not fulfi l 
a useful purpose in today’s society. Although the minister did not give a defi nite 
answer to this question, he argued that the re-employment of the transfer for secu-
rity purposes – which would entail the removal of Article 3:84 par. 3 DCC, at least 
in so far it concerns the prohibition of the transfer for security purposes – would 
cause great uncertainty. The minister reiterated that before 1992 the rules of pledge 
were applicable by way of analogy to the security ownership. If the fi duciary transfer 
were to resurrect, the rules of pledge would probably be applicable again by way of 
analogy. However the question which rules would be applicable and to what extent 
would be completely open. The re-employment of the fi duciary transfer by way 

42 The standard dictionary of the Dutch language, Van Dale Woordenboek van de Nederlandse taal, 
defi nes the term ‘belenen’ (to pawn) as ‘als onderpand geven om geld op te nemen’ (‘to give col-
lateral for taking money’).
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of security would therefore require an additional legal regulation to prevent legal 
uncertainty 43

Although the legal literature is generally in favour of removing Article 3:84 par. 3 
DCC44, a small number of legal scholars plead for retaining the prohibition of Article 
3:84 par. 3 DCC.45 They argue, like the minister, that simply removing Article 3:84 
par. 3 DCC would lead to great uncertainty. Struycken and Heilbron, for instance, 
argue that the removal would not only affect the transparency of the property law 
system – affecting  inter alia the principle of publicity, and the proper allocation 
of rights – it would also disturb the delicate balance between the interests of the 
creditor, the debtor and his other creditors.46 It is doubtful whether these objections 
are actually valid because these distortions may already occur due to the erosion of 
Article 3:84 par. 3 DCC. As was explained above, the transfer of ownership on the 
basis of a pawn agreement more or less operates as a form of a security transfer: the 
transferred object serves as collateral for the money provided. If this technique is 
accepted as valid under the regime of the present civil code, companies should also 
be able to employ this technique to obtain credit, or a loan from the bank. Never-
theless, the removal of Article 3:84 par. 3 DCC will eradicate all doubt that this 
technique is possible. The question will of course arise whether parties should have 
complete contractual freedom in this matter – the model on which the title transfer 
fca is based – or whether a legal regulation is desirable to protect the interest of the 
debtor and his other creditors.

Conclusion

The question whether the legislator has implemented the title transfer fca correctly, 
must be answered in the negative. Since the legislator based Article 7:55 DCC on an 
incorrect and incomplete account of Article 3:84 par. 3 DCC, the qualifi cation that 
the title transfer fca constitutes a valid cause to transfer property will not always be 
correct. A title transfer fca that obliges the collateral taker to take recourse against 
the transferred collateral in case of default will probably fall within the scope of 
Article 3:84 par. 3 DCC. Yet, this type of title transfer fca must have full effect within 
Dutch law according to Article 6 of the Directive.

In order to ensure that this type of title transfer fca can have full effect, it may 
be necessary to interpret Article 7:55 DCC in accordance with Article 6 of the Direc-
tive. The provision of Article 7:55 DCC should not be taken literally, but must be 
understood thus that Article 3:84 par. 3 DCC is not applicable to the title transfer fca.  
However, this exclusion only concerns the prohibition of the fi ducia cum creditore. 
The second part of Article 3:84 par. 3 DCC would in case of a reinterpretation still 
be applicable, because the legislator believed  parties should not be able to establish 
a fi duciary transfer on the basis of a title transfer fca. According to the legislator, a 

43 Kamerstukken II, 2012-2013, 33 334, nr. 6, p. 13.
44 See a.o. Beekhoven van den Boezem 2014, p. 45-46, Rongen 2012, par. 702, p. 857-858, Kortmann 

2010, p. 72, Kortmann 1994, p. 22-23, Rank 1998, p. 42, Van Hees 1997, p. 79, Heyman 1994, p. 17.
45 Reehuis 2010, par. 92, p. 83-84,  Struycken & Heilbron, in: GS Vermogensrecht¸ art. 3:84 lid 3 BW, 

aant. 3.10. Salomons, 1994, p. 1261-1266.
46 Struycken & Heilbron, in: GS Vermogensrecht¸ art. 3:84 lid 3 BW, aant. 3.10.
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fi duciary transfer is characterised by the fact that it does not vest full title with the 
transferee. A fi duciary transfer by way of security as was used before 1992 led to 
a mere right to take recourse, because the rules of pledge were applied by way of 
analogy. The restriction not to allow a fi duciary transfer is probably not in breach of 
Article 6 of the Directive.

Reinterpreting Article 7:55 DCC is only sensible if one still adheres to the rea-
son(s) behind the prohibition of the fi ducia cum creditore. Article 3:84 par. 3 DCC 
prohibits the transfer for security purposes, because it provides the creditor with 
more rights than his interest can justify. In order to uphold this objective, it is sen-
sible to explicitly determine that Article 3:84 par. 3 DCC is not applicable to the title 
transfer fca. The latter must thus be treated as an exception to the starting point 
that a transfer for security purposes is not allowed under the regime of the Dutch 
Civil Code. However, the question is whether the reason(s) behind the prohibition 
of the fi ducia cum creditore is (are) still valid. The legislator interpreted the Sogelease 
decision in a narrow manner: a transfer for security purposes is aimed at providing 
the transferee with a limited security right, not recognised by law. An agreement to 
transfer property that contractually obliges the transferee to take recourse against 
the property in case of default, is apparently a valid cause, even though it smacks of 
security. The transferee will thus acquire more rights than his interest can justify.

Even though the legislator’s interpretation is not binding, it may gain authority 
if future legislation is based on this interpretation. An example thereof is the trans-
fer of ownership on the basis of a pawn agreement. The legislator emphasised that 
this agreement is aimed at vesting title in the pawn house, but ignored the fact that 
the import of the agreement is to provide the pawn house with a form of security. 
The transfer of ownership after all occurs in exchange for the provision of money. If 
this technique is unreservedly accepted as valid under the regime of the Dutch Civil 
Code, one must also accept that the technique can be used outside the scope of Title 
7.2 D of the Civil Code. This acceptance, however, will to a large extent diminish the 
rationale behind prohibiting a transfer for security purposes, because the creditor 
who acquires (full) property on the basis of this technique acquires more rights than 
his interest can justify.

Since the legislator narrowly interpreted Article 3:84 par. 3 DCC – thus eroding 
the meaning of the prohibition of the fi ducia cum creditore – it would perhaps have 
been better to remove Article 3:84 par. 3 DCC. Of course the question arises whe-
ther parties should have complete contractual freedom in this matter, similar to the 
model of the Directive, or whether a specifi c regulation is required. The following 
chapters will try to answer this question partly by looking at the experiences of other 
Member States.
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CHAPTER 6

The transfer for security purposes 
in other European legal systems

Introduction

The previous chapter has demonstrated that removing Article 3:84 par. 3 DCC is one 
of the two options to ensure that the title transfer fca can have full effect in the Dutch 
Civil Code. Removing Article 3:84 par. 3 DCC suggests that a transfer for security 
purposes would again be possible under the Dutch Civil Code. The question is whe-
ther a specifi c regulation must be adopted for this type of transfer. If the legislator 
followed the example of the Directive and did not specifi cally regulate this matter, 
parties would have full contractual freedom to determine the content of the agree-
ment to transfer property for security purposes. This freedom is perhaps acceptable 
for the players in the fi nancial market that are deemed capable of asserting their 
interest, but a form of protection will be necessary for small and medium-sized com-
panies that have a weaker bargaining position vis-à-vis the bank. On the other hand, 
balancing the interest of the creditor against those of the debtor and his other credi-
tors entails the danger that the legal system will end up with two legal devices that 
have the same function, but operate in a different manner. Meijers considered the 
existence of two security devices undesirable. According to him, many continental 
legal systems rightfully refused to recognise security ownership next to a traditional 
security right. He referred to French law, Belgian law and Swiss law; all these legal 
systems, at that time, refused to recognise both a transfer for security purposes and 
a pledge.1 The question is whether this duality should not be taken for granted 
because the alternative, the prohibition of the transfer for security purposes, has not 
worked.

In order to determine how a regulation should be given shape, it may be useful 
to look at the experience in other European legal systems. Meijers’ argument that 
the legal systems on the continent denied the duality of security devices is no 
longer correct for French law. In 2007, the French legislator adopted the fi ducie 
in the Code Civil2. This legal device consists of a transfer of property to a person 
called the fi duciaire who will manage it for a particular purpose, which may also 

1 Meijers 1948, p. 286.
2 Loi n° 2007-211 du 19 février 2007 instituant de la fi ducie.
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be security. German law is also familiar with a duality of security legal devices. 
It had already recognised the security transfer, or, Sicherungsübereignung, at the 
beginning of the twentieth century when the Bürgerliches Gesetzbuch came into 
force. French law and German law are part of the continental legal tradition, or 
the civil law tradition. They have in common that their legal development has 
been infl uenced by Roman law, and that their private law is codifi ed in a civil 
code. The other major legal tradition of course is Common law. Since English law 
is the representative of this tradition, it will be included in the comparison as 
well. The aim of the comparison is to assess how other European legal systems 
regulate the transfer for security purposes, in particular how they protect the 
security provider. Even though the DCFR is not a legal system, it will be included 
in the legal comparison. The drafters of the DCFR inter alia intended this docu-
ment to be a source of inspiration for legislators and courts to formulate suitable 
legal solutions.

6.2. French Law

The French Code Civil underwent two important changes some fi fteen years ago, 
namely the reform and modernisation of the law of security rights3 and the intro-
duction of the so-called fi ducie. The latter is of particular interest for the purpose at 
hand, because, as was said just now, the fi ducie can also be used to transfer goods 
by way of security, the so-called fi ducie à titre de garantie. Before the introduction 
of the fi ducie, French law had taken an ambivalent position towards the transfer for 
security purposes. The general view was that a transfer for security purposes was 
not possible under French law. In a number of private international law cases, the 
French Cour de Cassation (la Chambr e des requêtes) refused to recognise the validity 
of a foreign security ownership.4 Since the agreement to transfer property by way of 
security constituted a forbidden pacte commissoire in the sense of Article 2078 old 
Cc., the security ownership which was valid in accordance with the original lex rei 
sitae could not be recognised in France.

However, before the introduction of the fi ducie in 2007, the French legislator had 
already adopted specifi c legislation – predominantly in the area of fi nancial law – 
that allowed for a transfer for security purposes within well-defi ned boundaries. The 
most notable example is the so-called Loi Dailly5, which enables professional parties 
to assign claims by way of security. However, outside the scope of the Loi Dailly, 
the Cour de Cassation still refused to recognise the assignment of claims by way of 
security. The Court held in a decision of 19 December 20066 that outside the cases 
envisaged by law, an assignment of claims by way of security constituted a pledge 
over claims, a so-called nantissement. Whether this decision is still valid today is 

3 Ordonnance n° 2006-346 du 23 mars 2006 relative aux sûretés.
4  Cass. req. 24 May 1924, DH 1933, 378,  Cass. civ. 8 July 1969, RCDI 1971, 75. Cf.  Witz 1981, p. 203-

204.
5 Loi n° 81-1 du 2 janvier 1981 facilitant le crédit aux entreprises.
6  Cass. com. 19 December 2006,  D. 2007, p. 76 (note Delpech). The decision was strongly criticised 

in the French legal literature. See a.o.  Larroumet 2007, p. 346.
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uncertain, because it was given under the regime applicable before both ordonnance 
n° 2006-346 and loi n° 2007-211 du 19 février 2007 were in force.7

6.2.1. The legal regime for the garantie fi nancière

In order to implement the Collateral Directive, the French government has adopted 
Ordonnance n° 2005-1718. French law at that time already contained a regime for 
operations concerning fi nancial instruments in Article L 431-79 of the Code moné-
taire et fi nancier (C.mon.fi n.). This provision inter alia applied to operations that were 
governed by a master agreement. In order to secure the obligations arising out of a 
master agreement, parties could either transfer full entitlement of fi nancial instru-
ments, claims and sums of money by way of security, or create a security right over 
these assets (Article L 431-7 C.mon.fi n.). The transfer of these assets would be effec-
tive against third parties without any formality being necessary, while the security 
right was enforceable even if one of the parties had become subject to one of the 
insolvency procedures mentioned in Book VI of the Code de Commerce.

Since French law already had a specifi c regime for providing fi nancial collateral, it 
is not surprising that the transposition of the Directive hardly caused any diffi  culty. 
Ordonnance n° 2005-171 merely complemented Article L 431-7 C.mon.fi n. to ensure 
that it would meet the requirements of the Directive.10 This completion has, among 
other things, resulted in the enlargement of the scope of Article L 431-7 C.mon.fi n. 
Apart from obligations that arise out of operations concerning fi nancial instruments, 
the notion of fi nancial obligation also includes: obligations arising out of agreements 
concluded between, to put it briefl y, fi nancial institutions and which give a right to 
a cash settlement and/or the delivery of fi nancial instruments (Article L 211-36, I, 
2° C.mon.fi n. (ex-Article L 431-7, I, 2°)) and fi nancial obligations arising out of any 
agreement concluded in connection with a payment and settlement system in the 
sense of Article L 330 C.mon.fi n. (Article L 211-36, I, 3° C.mon.fi n. (ex-Article L 431-
7, I, 3°)). If fi nancial collateral is provided in connection with fi nancial obligations 
mentioned in Article L 211-36, I, 2° or 3° C.mon.fi n., a special regime geared to the 
requirements of the Directive shall be applicable (Article 211-38, II C.mon.fi n. (ex-
Article L 431-7-3, II C.mon.fi n.)). Since this matter is not directly relevant for the 
present purpose – namely the security transfer in other legal systems – it will not be 
discussed here any further.

7 In 2010, the Cour de cassation has maintained its position that an assignment by way of security 
constitutes a nantissement. See  Cass. com. 26 May 2010, D. 2010, p. 2201 (note Lienhard). The 
regulation for the assignment in the Code Civil was altered in 2016. (Ordonnance n° 2016-131 du 
10 février 2016 portant réforme du droit des contrats, du régime général et de la preuve des obli-
gations). This new regime is however silent about whether claims can be assigned for security 
purposes. See Bourassin & Bremond 2018, par. 745, p. 491-492.

8 Ordonnance n° 2005-171 du 24 février 2005 simplifi ant les procédures de constitution et de réa-
lisation des contrats de garantie fi nancière.

9 Article L 431-7 C.mon.fi n was ultimately a modifi ed version of Article 52 of the loi de modernisa-
tion des activités fi nancières (loi n° 96-597 du 2 juillet 1996).

10 Cf. Couret & Le Nabasque a.o. 2019, par. 1461, p. 1168.
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6.2.2. The Cession Dailly

A more interesting legal device in this respect is the assignment of claims on the 
basis of the Loi Dailly. This law has introduced a special regime in the Code moné-
taire et fi nancier which enables companies to mobilise their claims with a mini-
mum of formalities, thus making it easier for them to obtain credit. Even though 
the mobilisation of claims can occur either on the basis of an assignment (cession) 
or on the basis of a pledge (nantissement), in practice parties most often resort to an 
assignment of claims, the so-called cession Dailly.

6.2.2.1. The scope of the cession Dailly

Since the operation Dailly concerns the mobilisation of claims, three parties will 
necessarily be involved in this operation. When the mobilisation of claims occurs 
on the basis of an assignment, the parties involved are referred to as the assignor 
(cédant), the assignee (cessionaire), and the assigned-debtor (débitor-cédé). It follows 
from the defi nition of the operation Dailly in Article L 313-23 C.mon.fi n. that the scope 
of the operation is limited to professional parties and public bodies. The assignor – i.e. 
the party that obtains the credit – may be a public law legal person, a private law legal 
person, or a natural person who is acting in his professional capacity. The assignee is 
per defi nition a credit institution that has agreed to provide credit in exchange for 
the assignment of claims. Furthermore, the assigned debtors have to be professional 
parties as well, because only professional claims can be the subject of a cession Dailly. 
Professional claims are claims that the assignor has against a public law legal person, 
a private law legal person or a natural person acting in his professional capacity.11

6.2.2.2. The assignment of claims by way of a bordereau

The Loi Dailly has introduced a separate regime for the assignment of claims that devia-
ted from the droit commun as it was before the reform of 201612. Under this old regime, 
an assignment of a claim became effective against third parties when the assignor or the 
assignee had duly notifi ed the assigned debtor of the transfer13, or, alternatively, when 
the debtor had accepted the transfer by authentic deed (Article 1690 Cc.).14 Acceptance, 
by the way, did not make the assigned debtor a party to the cession agreement; it only 
served as attestation that he had been informed about the transfer.15 These cumber-
some requirements impeded the assignments of large numbers of claims.16

11 Pérochon & Bonhomme 2009, par. 757-759, p. 829-830.
12 Ordonnance n° 2016-131 du 10 février 2016 portant réforme du droit des contrats, du régime géné-

ral et de la preuve des obligations.
13 According to Article 1690 old Cc., the notifi cation had to be served by a bailiff.
14 Terré, Simler & Lequette 2005, par. 1279-1282, Malaurie, Aynès & Stoffel-Munck 2005, par. 1311.
15 Fabre-Magnan 2004, p. 476.
16 As a result of the reform of 2016, the assignment of claims under the droit commun has been sim-

plifi ed. The assignment of a claim has to be included in a deed, on pain of being null (Article 1322 
Cc.).  Between parties the assignment takes effect from the date mentioned in the deed. It is also 
effective against third parties from that moment on (Article 1323 Cc.). Notifi cation, however, is still 
necessary to ensure that the assignment will be effective against the assigned debtor (Article 1324 
par. 1 Cc.).
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The Loi Dailly has circumvented these cumbersome provisions by introducing a 
simpler method for transferring large numbers of claims, namely the handing over 
of a bordereau.  In essence, a bordereau is a document containing a list of the claims 
that will be included in the transfer. Article L 313-23 par. 3 C. mon. fi n. prescribes 
the form and substance of this document.  The assignment takes effect between the 
parties to the cession Dailly and becomes effective against third parties – including 
the assigned debtor – from the date marked on the bordereau, without any furt-
her formality being necessary (Article L 313-27 par. 1 C. mon. fi n.).  Since the credit 
institution has become the new creditor, the assigned debtor should theoretically 
pay his debt to him.  However, as long as the assigned debtor has not received any 
notifi cation, he is justifi ed to believe that the claim still belongs to the assignor (Arti-
cle 1324 Cc.).17 It is also deduced from the text of Article L 313-28 C.mon.fi n. that as 
long as no notifi cation has been made, the assigned debtor will still be able to pay 
to the assignor in discharge of the obligation. The latter will receive payment as the 
authorised representative of the assignee.18 After notifi cation has been made, the 
assigned debtor can only still pay to the assignee in discharge of his obligation.

6.2.2.3. The cession Dailly à titre de garantie versus à titre d’escompte

Article L 313-23 C.mon.fi n. determines that any credit that a credit institution pro-
vides to a professional party may give rise to an assignment on the basis of a ces-
sion Dailly. The term ‘credit’ must be understood here in the economic sense of the 
word, and not every type of cession Dailly will therefore be qualifi ed as a cession 
Dailly by way of security. A distinction is often made between the cession Dailly à 
titre d’escompte and the cession Dailly à titre de garantie. In the fi rst case, the bank or 
the credit institution advances the amount of the claim to the company that will in 
return assign the claim as guarantee for the repayment of the credit. There is thus 
a certain connection between the amount of the provided credit and the nominal 
value of the claim. When the cession Dailly is performed à titre de garantie, there will 
be no connection between the amount and the value: the transferred claims serve as 
security for the repayment of any credit.19

6.2.2.4. Claims assigned on the basis of a cession Dailly for security purposes return 
by way of law

The question whether a particular assignment qualifi es as a cession Dailly à titre de 
garantie is relevant, because the Cour de cassation has attached a number of con-
sequences to this type of cession Dailly. The Loi Dailly is silent about what will hap-
pen to the assigned or pledged claims after the credit has been repaid. With regard 

17 Under the new droit commun, this matter has been explicitly regulated. The starting point is that 
an assignment of a claim takes effect between parties and becomes effective against third parties 
from the date mentioned in the deed (Article 1322 and 1323 par. 1 Cc.). However, the assignment 
will only be effective against the assigned debtor if he has been notifi ed of the assignment, or has 
taken notice of it (Article 1324 par. 1 Cc).

18 Aynès & Crocq 2017, par. 770, p. 452, Bonhomme 2017, par. 272, p. 227.
19 Bonhomme 2017, par. 259, p. 215-216.
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to the nantissement Dailly, this void may be fi lled by the droit commun. Since the 
nantissement is a security right over intangible goods, it has an accessory nature.20 If 
the debt is repaid, the secured claim as well as the security right over the claims will 
cease to exist. This mechanism will also apply to the nantissement Dailly.

Since parties tend to resort to the cession Dailly à titre de garantie rather than 
to the nantissement, it is of more interest to know how a cession Dailly is settled or 
enforced. The Cour de cassation has clarifi ed in two cases what happens to claims 
assigned on the basis of a cession Dailly à titre de garantie when the credit is repaid. 
In a decision of 22 November 2005, the Cour de cassation ruled that a cession Dailly à 
titre de garantie leads to a temporary assignment of a claim. This type of assignment 
after all implies that the assigned claim returns to the assignor when the secured 
claim is paid.21 Two years later, in a decision of 19 September 2007,  the Cour de cas-
sation elaborated on how the assigned claim returns to the assignor, a matter which 
remained undecided in the previous judgment. In principle, there were two pos-
sibilities: assigned claims returned to the assignor as a result of a retro assignment, 
or by operation of law. According to the Cour de cassation the latter is the case with 
respect to the cession Dailly à titre de garantie. When the secured claim is repaid or 
when the creditor renounces the secured claim, the assignor will regain title to the 
assigned claim without any specifi c formality (sans formalité particulière).22 The Cour 
de cassation made it clear that this mechanism only applies to the cession Dailly à 
titre de garantie, not to the cession à titre d’escompte.

6.2.2.5. The assigned claim cannot exceed the amount of the secured claim

The Cour de cassation’s decision of 19 September 2007 shows that the cession Dailly 
à titre de garantie is an accessory right, comparable to a security right. If the secured 
claim is repaid, or if the creditor renounces the secured claim, the assigned claims 
will lose their security function. As a consequence the claims will return to the assign-
or by operation of law.

In a decision of 2010, the Cour de Cassation used the principle formulated in its 
decision of 19 September 2007 to restrict the assignor’s right to demand payment 
of the assigned claims. The facts were briefl y as follows. A company called Erec 
assigned its claim against the Royal hôtel of roughly € 280,000 to the bank on the 
basis of a cession Dailly à titre de garantie. The bank notifi ed the Royal hotel of this 
assignment. A few months later, Erec became subject to a so-called redressement 
judiciaire, a fi nancial restructuring procedure. The bank submitted a claim of roughly 
€ 200,000 – the state of defi cit on the account – with the administrator who accep-
ted it as a non-preferential claim, but later reduced the amount to roughly € 67,500. 
When the bank claimed payment of the sum of € 280,000 from the Royal hôtel, 
the latter refused to pay the full amount because the claim was assigned by way of 
security and the bank had only € 67,500 to claim from Erec. The Court of Appeal in 

20 Legeais 2017, par. 378, p. 321.
21  Cass. com. 22 November 2005, D. 2005, p. 3081-83 (note Delpech).
22  Cass. 1e civ. 19 September 2007, D. 2007 AJ, p. 2532 (note Delpech). Cf. Bonhomme 2017,  par. 271,  

p. 226.
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Aix-en-Provence decided that as a result of the notifi cation, Royal hôtel could only 
pay validly to the bank. However, since the assignment occurred by way of security, 
the bank was obliged to pay any surplus (roughly the difference between € 280,000 
and € 67,500) to the insolvent estate.

Although this judgment was in keeping with Article L 313-28 C.mon.fi n. 23, the 
Cour de cassation annulled the decision. It ruled that ‘the assignment of a claim 
performed by way of security takes an end without any specifi c formality for the 
amount exceeding the claim which remained due to the bank/assignee by the assign-
or, which in this case amounted to 67, 519.02 euros.’24 The bank in other words could 
only demand payment from the assigned debtor for an amount equal to the secured 
claim.

This approach by the Cour de cassation has a number of advantages. It not only 
prevents the credit institution from becoming enriched at the expense of the assign-
or. The fact that the credit institution can only demand an amount equal to the secu-
red claim suggests that the assignor is (again) entitled to demand payment of the 
rest of the claim. Since he has a direct right against the assigned debtor, he is not 
dependent on the credit institution to obtain the surplus value. Furthermore, this 
approach may also proof advantageous to the assigned debtor. The latter can now set 
off his obligation to pay the surplus value with a posterior claim that he has against 
the assignor.25

Despite these advantages, the legal literature has criticised this approach to 
limit the credit institution’s right to demand payment of the assigned claim. This 
approach is based on the principle of accessoriness mentioned in the decision of 
19 September 2007. However, as long as the credit institution has not received full 
payment, the assigned claims still serve a security function. The fact that a cession 
à titre de garantie ends in so far it exceeds the secured claim, strains the principle 
of indivisibility.26 On the basis of this principle, a security right extends over the 
encumbered property entirely, even if the property itself is susceptible for division.27 
The legal literature also fears that the division of the assigned claim may unneces-
sarily complicate, in particular for the assigned debtor who more than usual runs the 
risk of paying to the wrong party.28 Aynès argues that it would have been better, if 
the credit institution was entitled to demand payment of the claim under the obli-
gation to pay any surplus to the assignee. This result would be comparable to the 
pacte commissoire in Article 2365 Cc.29

23 Crocq 2010, p. 360.
24 Cass. com. 9 February 2010, D. 2010, 578 (note Delpech). ‘(…) que la cession de créance effectuée 

à titre de garantie prend fi n sans formalité particulière pour les sommes excédant la créance qui 
reste due à la banque cessionnaire par le cédant, laquelle s’élevait en l’espèce à la somme de 
67.519, 02 euros(…).’

25 Cf. Crocq 2010, p. 360-361.
26 Ibid. 361.
27 Cabrillac & Pétel 2015, par. 774, p. 577.
28 Delpech 2010, p. 579, Aynès 2010, p. 215.
29 Aynès 2010, p. 217.
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6.2.3. The fi ducie in general

Even though the Loi Dailly, the regulation of the garantie fi nancière, and other exam-
ples like the cession-bail (sale and leaseback)30 are incidental consecrations of the 
transfer for security purposes, they have been symptomatic of an important devel-
opment: the inception of the idea that property can be used for a certain purpose.31 
One of the reasons that a fi duciary transfer could not strike root in French law was 
the fact that it strained the traditional concept of property. This concept states that 
a person’s patrimony is one and indivisible.32 Since a proper fi duciary transfer leads 
to a division of rights, it is not compatible with this concept.33 Another reason for 
not adopting the fi ducie in French law was the fear that this legal device would be 
used for money laundering and evasion of taxes.34 However after a number of ten-
tative attempts in the early 1990s, the fi ducie was fi nally introduced in 2007 by Act 
of 19 February 200735. This introduction was partly induced by international devel-
opments. Many legal systems, both in Europe and in other parts of the world, had 
at that time introduced a legal device similar to the trust.36 The introduction of the 
fi ducie would revitalise French law making it more competitive with other legal sys-
tems, which in turn would stimulate the economy.37 However, the enactment of the 
fi ducie has not been plain sailing. Since the Act of 19 February 2007, a number of 
changes have been made to the regulation of the fi ducie. This section will discuss in 
broad outlines the general aspects of the fi ducie.

6.2.3.1. The parties to the fi ducie

Article 2011 Cc. describes the fi ducie as the operation under which one or more sett-
lors (constituants) transfer objects, rights or security rights to one or more fi duciaries 
(fi duciaires) who will keep these separate from his own patrimony and will act in 
accordance with a certain purpose for the benefi t of one or more benefi ciaries (béné-
fi ciaires). Three parties are thus involved in the fi ducie operation: a settlor, a fi duciary 
and one or more benefi ciaries.

Even though the fi ducie is adopted in the Code civil, the regulation limits the 
persons that have the capacity to act as fi duciary. In brief, only credit institutions, 
investment companies an insurance companies can act as fi duciary (Article 2015 

30 Like many Western European states, France has adopted the concept of leasing (crédit-bail) in the 
1960s, namely by loi n° 455 du 2 janvier 1966. One particular form of the crédit-bail is the ces-
sion-bail that is comparable to a sale and leaseback agreement. The person in need of credit sells 
one or more of his assets to a credit institution which will transfer it back to him on the basis of a 
crédit-bail. See Cabrillac, Cabrillac & Pétel 2015, par. 600, p. 446.

31 Cf. Crocq 2007, p. 62, Barrière 2012, p. 223-224.
32 See a.o. Ripert & Boulanger 1946, par. 2722, p. 894.
33 Cf. Crocq 2009, p. 101, De Richemont 2007,  p. 9-10.
34 Zenati-Castaing & Revet 2008, par. 252, p. 407.
35 Loi n° 2007-211 du 19 février 2007 instituant la fi ducie.
36 A trust like device has been introduced in a number of countries, namely Israël, Japan, Russia, and 

the People’s Ruplic of China. See Zenati-Castaing & Revet 2008, par. 252, p. 405-406.
37 De Richemont 2007, p. 9-10.
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Cc.). Since the enactment of the Loi de modernisation de l’économie, the list of parties 
that are eligible to act as fi duciary has been extended to include lawyers as well.38

Until recently, the law also imposed restrictions as to the person of the settlor.39 
Only legal persons that were subjected, either directly or by choice, to the impôts 
sur des sociétés (corporate taxes) could operate as settlor. These restrictions have 
been removed40, and as a consequence both natural persons and legal persons can 
transfer property as settlor in a fi duciary operation. However, the government was 
given the power to regulate by way of an ordonnance the situation that a natural 
person transfers property as settlor to a fi duciary.41 This in turn led to the insertion 
of a new chapter in Book IV of the Code civil containing a regulation for the fi ducie for 
security purposes (the fi ducie-sûreté) which did not apply to legal persons.42 Since 
this restriction has recently been removed, the regulation applies to every fi ducie-
sûreté, irrespective of whether the settlor is a natural person or a legal person.43

The general regulation of the fi ducie does not impose any restrictions with regard 
to the person of the benefi ciary. Anyone can in principle be the benefi ciary of a fi du-
cie agreement. The law only determines that the settlor and/ or the fi duciary can be a 
benefi ciary of the fi ducie operation (Article 2016 Cc.). This duality will often occur in 
case of a fi ducie-sûreté in which both the fi duciary/ secured creditor and the settlor/ 
security provider will be benefi ciaries to the transferred property.44

6.2.3.2. The formalities of the fi ducie

A fi ducie is established either by way of law or – which will most often be the case – 
by way of an (written) agreement (Article 2012 Cc.).  Parties who enter into a fi ducie 
agreement must observe the formalities enumerated in Article 2018 Cc. on pain of 
the agreement being null. These formalities apply to all fi ducie agreements. If the 
agreement concerns a fi ducie-sûreté, the agreement will also have to mention, again 
on pain of being null, the secured claim and the estimated value of the transferred 
property (Article 2372-2 Cc.). Apart from the formalities mentioned in Article 2018 
Cc, the fi ducie agreement also has to be registered with the tax authorities within a 
month after the conclusion of the agreement on pain of being null (Article 2019 Cc). 
Registration however is not an act of publicity. It avoids the risk of backdating the 
agreement, and provides useful information for government auditing.45 The national 
register mentioned in Article 2020 Cc.46 is not aimed at giving publicity of the fi ducie 
agreement. It merely serves to centralise information about the fi ducie agreement to 
facilitate control in connection with the fi ght against money laundering, tax evasion 
and fi nancing terrorism (Article 1 Décret n° 2010-219) and can only be accessed by 

38 Article 18 par. I (2°) loi n° 2008-776 du 4 août 2008.
39 Bourassin & Brémond 2018, par. 781, p. 518-519.
40 Article 18 par. I (1°) loi n° 2008-776 du 4 août 2008.
41 Article 18 par. V (1°) loi n° 2008-776 du 4 août 2008.
42 Article 2372-6 Cc. inserted by ordonnance n° 2009-112 du 30 janvier 2009.
43 Article 138 par. I under X (3°) loi 2009-526 du 12 mai 2009.
44 Cf. Damman & Podeur 2007, p. 1360.
45 See Barrière 2012, p. 229.
46 The regulation for this register has been established by décret n° 2010-219 du 2 mars 2010.
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certain government agents of the Direction Générale des Finances Publiques (Article 4 
Décret n° 2010-219).

6.2.3.3. The creation of a separate patrimony

The core of the fi ducie operation is the establishment of a fi duciary patrimony. A 
settlor transfers property to a fi duciary who will keep it separate from his own patri-
mony. In other words, the fi duciary is owner of at least two patrimonies, namely 
his private patrimony and one or more temporary47, fi duciary patrimonies.48 Since 
the fi duciary patrimony is a separate patrimony, the fi duciary’s private creditors are 
incapable of taking recourse against goods belonging to the fi duciary patrimony. It 
must thus be suffi  ciently clear to third parties who deal with the fi duciary whether 
he is operating in his capacity of fi duciary, or whether he is acting on his own behalf. 
For this reason, the fi duciary is obliged to expressly mention that he is acting on 
behalf of the fi duciary patrimony (Article 2021 par. 1 Cc.).

Creditors arising from the management and conservation of the fi duciary patri-
mony can take recourse against the goods belonging to this patrimony. If the fi du-
ciary patrimony is insuffi  cient to satisfy these claims, the fi duciary creditors will 
be able to resort to the settlor’s patrimony, unless parties to the fi ducie have agreed 
otherwise. The fi ducie agreement can determine that the fi duciary’s patrimony will 
be fully or partially liable to satisfy these claims (Article 2025 par. 2 Cc). It is also pos-
sible that the settlor’s patrimony shall not be liable for the fi duciary debts (Article 
2025 par. 3 Cc.). However, this modality is only effective against creditors that have 
agreed to this limitation.49

The fi duciary patrimony is also a patrimoine d’affectation – an earmarked patri-
mony. The fi duciary must act in accordance with the purpose determined in the 
fi ducie agreement. In general, two different types of fi ducie agreements are distin-
guished: the agreement to administer the fi duciary patrimony (the so-called fi ducie 
de gestion) and the agreement to a fi duciary transfer by way of security (the so-called 
fi ducie-sûreté).50 The following section will discuss the fi ducie-sûreté in more detail.

6.2.4. The fi ducie-sûreté

The Code civil contains a specifi c regulation for the fi ducie-sûreté concerning movable 
property (Articles 2372-1 – 2372-6 Cc.) and immovable property (Articles 2488-1 – 
2488-6 Cc.). The discussion will focus only on the regulation of movable property. 
However, since the regulations are to a large extent similar, what is said for the one 
will mutatis mutandis also be true for the other.

47 The fi ducie agreement must determine the duration of the fi duciary transfer which is set at a 
maximum of 99 years (Article 2018 under 2° Cc.).

48 Bourassin & Brémond 2018, p. 495-498, Simler & Delebecque 2016, par. 691, p. 647, Barrière 2012, 
p. 238-239, Aynès & Crocq 2017, par. 787, p. 467-468.

49 Malaurie & Aynès 2017, par. 767, p. 277.
50 See Bourassin & Brémond 2018, par.  p.498-499.
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6.2.4.1. Different modalities and the possibility of a recharge

On the basis of Article 2372-1 Cc., movable objects and rights can be transferred 
on the basis of a fi ducie agreement for the purpose of securing a claim. Parties have 
a certain amount of freedom to shape the fi ducie-sûreté agreement. The simplest 
modality however will be the fi ducie-sûreté under which the settlor transfers pro-
perty to the fi duciary to secure a claim that the second has against the fi rst. In that 
case, the fi duciary will also be the benefi ciary (or one of the benefi ciaries) of the 
fi ducie. Another modality is that the transfer of property will serve to secure a claim 
that a third party has against a settlor, or inversely that the fi duciary has against a 
third party. It is even possible that the fi ducie-sûreté is created to secure a claim in 
which neither the settlor nor the fi duciary is involved.

A fi ducie-sûreté can also be ‘recharged’. If, for instance, the settlor has transfer-
red property on the basis of a fi ducie-sûreté to secure a claim that the fi duciary has 
against him, the settlor may offer the property to a second creditor as well, even 
if the fi rst claim has not been fully settled. The fi duciary will in that case not only 
administer the property for his own benefi t, but also for the benefi t of the second 
creditor.  Property that is part of a fi ducie-sûreté can only be ‘recharged’, i.e. the 
(value of the) fi ducie property can be used to secure other claims of the fi duciary/
creditor, or claims of third parties. On pain of being null, the agreement to recharge 
the fi ducie-sûreté must be registered in accordance with Article 2019 Cc. The date of 
the registration will determine the priority of the creditors.

The possibility under French law to recharge a fi ducie-sûreté is an important dif-
ference with the fi duciary transfer under Dutch law. If a debtor had transferred pro-
perty by way of security to his creditor, the debtor could not transfer it to a second 
creditor, simply because he no longer had the right of disposal.

6.2.4.2. The fi ducie-sûreté and publicity

A striking omission in the regime of the fi ducie-sûreté is the lack of publicity.51 The 
fi ducie entails a transfer of property from the settlor to the fi duciary. Since the 
regime is based on the general regime of property French law, the requirements for 
the transfer of a good on the basis of a fi ducie agreement will in principle coincide 
with the requirements for the transfer of that particular good. The regime of the 
fi ducie only contains provisions for the transfer of claims and immovable goods. If 
the object of a fi ducie is a claim, the assignment will be effective between parties 
as well as against third parties from the date mentioned in the fi ducie agreement. 
In order for the assignment to become enforceable against the debtor, a notifi cation 
will have to be made, either by the assignor or the fi duciary. These requirements 
coincide with the new regulation of the assignment, i.e. Articles 1323 and 1324 Cc. 
If the fi ducie concerns immovable property or rights over immovable property, the 

51 Bourassin & Brémond 2018, par. 784, p. 520, Aynès & Crocq 2017, par. 784-785, p. 466-467, Barrière 
2013, p. 123.



6.2.4.3 The transfer for security purposes in other European legal systems

152

fi ducie agreement, on pain of being null, will have to be entered into the register of 
immovable property52

The lack of publicity is problematic when a fi ducie-sûreté is created with respect 
to movable objects. Since the regulation of the fi ducie does not impose additional 
requirements with respect to the transfer of movable objects, it is possible to transfer 
movables without dispossession. Parties can agree that after the transfer, the mova-
ble object remains with the settlor and that the latter shall be entitled to use and 
enjoy it (Article 2018-1 Cc.). In other words, it is possible to create a non-possessory 
fi ducie-sûreté without any form of publicity. This lack of publicity is diffi  cult to recon-
cile with the non-possessory pledge, or gage sans dépossession. Since the reform of 
2006, the gage or pledge is a consensual agreement that requires a written document 
containing the information mentioned in Article 2336 Cc. In order to ensure third-
party effectiveness of the pledge, the encumbered object has to be brought under 
the factual control of the pledgee (dispossession), or it has to be entered into a public 
register. It is strange that the gage is subject to the requirement of publicity, while 
the fi ducie-sûreté is not.

Apart from this inconsistency, the lack of publicity also makes the fi ducie-sûreté 
less attractive for the secured creditor. If the transferred object remains with the 
settlor, the fi duciary (and thus the secured creditor) will run the risk that a third 
party obtains ownership of the transferred object. Even though the settlor no longer 
has the right of disposal, a third party who has obtained possession of the object in 
good faith will be protected under French law. Pursuant to Article 2276 Cc. (la posses-
sion vaut titre), a third party who has acquired possession of a movable obect in good 
faith will considered to be the owner.53

6.2.4.3. The ending of the fi ducie-sûreté

The regulation of the fi ducie-sûreté does not determine what will happen to the 
fi ducie-sûreté if the secured claim is fully settled. It stands to reason that this matter 
is therefore governed by the general regulation of the fi ducie. Article 2329 under 
(4°) Cc. determines that security rights over movables include property transferred 
for security purposes. Since the fi ducie-sûreté is qualifi ed as a security right, it will 
be accessory to the secured claim. If the secured claim54 is settled, the transferred 
property will no longer serve a purpose and will return to the settlor.55 The problem, 
however, is that the property forms part of the fi duciary patrimony. Even though the 
fi ducie has been created for security purposes, it is not impossible that debts have 
been made to administer this property. These debts will probably have to be settled 
fi rst before the property can return to the settler. Another possibility is that full pay-
ment of the secured claim leads to a universal transfer of the fi duciary patrimony to 
the settlor. This matter is not clearly regulated in the Code civil.56

52 Simler & Delebecque 2016, par. 383, p. 393.
53 Barrière 2013, p. 119-120.
54 Pursuant to Article 2372-2 Cc., a fi ducie agreement concluded for security purposes will have to 

mention on pain of being null, the secured debt and the estimated value of the transferred goods.
55 Cf. Bourassin & Brémond 2018, par. 788, p. 523.
56 See Barrière 2012, p. 254-256, Leroy 2008, p. 62.



French Law 6.2.4.4

153

As was said earlier, it is possible to ‘recharge’ the fi ducie-sûreté. This modality 
constitutes an exception to the idea of accessoriness. Goods that have been transfer-
red in connection with the fi ducie-sûreté can be charged to secure other claims than 
those mentioned in Article 2372-2 Cc., provided that the fi ducie agreement explicitly 
provides for this modality. The settlor can offer these goods as security to the original 
creditor, but also to another creditor, even if the original claim has not been settled 
(Article 2372-5 par. 2 Cc.). On pain of being null, the recharged fi ducie-sûreté will 
have to be registered in accordance with Article 2019 Cc. The date of registration 
shall determine the ranking among creditors (Article 2372-5 par. 3 Cc.).

The ability to recharge a security right is not unprecedented in French law. The 
reform of 2006 has led to the introduction of the hyphotèque rechargeable (Article 
2422 Cc). However, there is at least one important difference between the hypothè-
que rechargeable and the fi ducie-sûreté rechargeable. Pursuant to Article 2423 CC., the 
notary deed has to mention, on pain of being null, the maximum sum for which the 
good may be granted as mortgage. If the mortgagor wishes to ‘recharge’ the hypothè-
que, he will only be able to establish a second mortgage for the remaining sum. The 
idea behind this limitation is to prevent excessive indebtedness of the settlor, similar 
to the subprime mortgages.57 A somewhat different regime applies for the fi ducie-
sûreté rechargeable. The nature of the settlor is relevant in this respect. If the settlor is 
a natural person, the ability to recharge the fi ducie-sûreté as security for new claims 
will be limited to the estimated value of the fi duciary patrimony at the moment of 
recharging (Article 2372-5 par. 2 and Article 2488-5 par. 2 Cc.). It is questionable 
whether this limitation offers suffi  cient protection to the settlor. The danger exists 
that the level of debt may increase as the value of the transferred good increases.58 If 
the settlor is a legal person, there are no restrictions in this respect. A fi ducie-sûreté 
can be recharged even if the present value of the transferred object is insuffi  cient to 
cover the new claims.59

6.2.4.4. The enforcement of the fi ducie-sûreté

Article 2372-3 Cc. prescribes a method of enforcing the fi ducie-sûreté in case the 
debtor defaults to pay the secured obligation. This provision makes a distinction 
between two situations. If the fi duciary is also the secured creditor, he will obtain 
the free disposal of the property. If a third party is the creditor, the fi duciary will 
either transfer the property to the creditor who can then freely dispose of it, or, if the 
fi ducie-agreement so provides, sell the property and transfer the purchase price or 
a part thereof to the creditor. The value of the appropriated property will in either 
case have to be determined by an expert agreed upon by the parties, or who has been 

57 Bourassin & Brémond 2018, par. 1124, p. 724.
58 Crocq 2009(b), p. 716.
59 Articles 2372-5 and 2488-5 Cc. have been introduced by ordonnance n° 2009-112 du 30 janvier 

2009. The original text of Article 2372-5 Cc. made no distinction between natural persons and 
legal persons with regard to the ability to recharge the fi ducie-sûreté. It was limited to the value of 
the transferred goods at the moment of recharging. However, the Commission des lois du Sénat has 
altered the text. The limitation only applies if the settlor is a natural person. See Sénat, Document 
n° 210 du 11 février 2009 (session ordinaire de 2008-2009), p. 125.
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appointed by a court. If the value exceeds the amount of the secured claim, the dif-
ference will have to be paid to the settlor. This obligation applies mutatis mutandis to 
the situation that the fi duciary has to sell the property for the benefi t of the secured 
creditor. Any agreement that deviates from the obligation to account for any surplus 
will be treated as not written.

This method of enforcement closely resembles the mechanism of the so-called 
pacte-commissoire which is allowed since the reform of 2006. Parties to a pledge 
agreement (gage) may determine that in case of default the pledgee shall become 
owner of the pledged object.  In order to protect the interest of the pledgor, the value 
of appropriated object must be determined by an appointed expert. If this value 
exceeds the amount of the secured claim, the difference will have to be paid to the 
pledgor (Article 2348 Cc.). There is however, an important difference between the 
pacte commissoire and the enforcement of the fi ducie-sûreté.  Since the fi ducie-sûreté 
forms a patrimony, it is possible that the fi duciary has made debts and other costs to 
administer the patrimony. These costs will have to be settled before any surplus will 
be paid to the settlor.60

6.2.4.5. The fi ducie-sûreté and the French insolvency procedures

A brief remark must be made with regard to the fi ducie-sûreté in insolvency procedu-
res. The introduction of the fi ducie-sûreté after all meant that the French insolvency 
laws had to be altered in order to accommodate this new device. However, the Act 
of 19 February 2007 introducing the fi ducie did not contain any amendments to the 
insolvency laws. Legal scholars criticised this omission, because the fi ducie-sûreté 
could be used to circumvent the goals of the insolvency procedures.61 It must be kept 
in mind that French law is familiar with different types of insolvency procedures. 
The sauvegarde and the redressement judiciaire are aimed at preserving a company in 
fi nancial diffi  culties, if necessary in a slimmed down form.62 The liquidation judicaire 
on the other hand is aimed at liquidating the company and to use the proceeds to 
satisfy the creditors.63

The ordonnance of 18 December 200864 has introduced provisions to adapt the 
insolvency provisions to the fi ducie-sûreté. In broad outlines, the opening of a sauve-
garde or a redressement judiciaire will only affect the fi ducie-sûreté if the transferred 
objects have physically remained with the settlor, i.e. the insolvent company. This 
limitation is understandable because these procedures are aimed at the continua-
tion of the company. If the transferred objects are crucial for the success of a plan 
de cession or a plan de redressement, the fi duciary should not be able to frustrate this 
plan by demanding possession of the object on behalf of the benefi ciary (Article L 
622-23 C.com.).65 This restriction does therefore not apply to a fi ducie-sûreté under 

60 Bourassin & Brémond 2018, par. 791, p. 525-526, Cabrillac & Pétel 2015, par. 870, p. 648-649, 
Barrière 2013, p. 898-899.

61 Cf. Legais 2009, par. 806, p. 517, Lucas & Sénechal 2008, p. 29.
62 See a.o. Pérochon & Bonhomme 2009, par. 227, p. 211, par. 389, p. 403-405.
63 Ibid., par. 410, p. 429-430.
64 Ordonnance n° 2008-1345 du 18 décembre 2008.
65 Dupichot 2009, p.  27. Legeais 2017, par. 811, p. 519.
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which the movable objects have been physically transferred to the fi duciary. If on 
the other hand, the company is subject to a liquidation judiciare, the law does not 
pose any restrictions on the enforcement of the fi ducie-sûreté.66 Since this procedure 
is aimed at liquidation, secured creditors are fully entitled to exercise their rights, 
including the creditor benefi ting from the fi ducie-sûreté.

6.2.4.6. The fi duciary’s insolvency

The fi nal issue that is going to be discussed here is the fi duciary’s insolvency. For this 
purpose, the following example will be used. [A] borrows a sum of money from [B] 
and in order to secure this loan, [A] and [B] enter into a fi ducie-sûreté agreement. On 
the basis thereof, [A] transfers movable objects for security purposes to the bank. 
Even though ownership is passed to [B] in his capacity as fi duciary, the object phy-
sically remains with [A] – i.e. a fi ducie-sûreté sans dépossession. During the course of 
the fi ducie-sureté, [B] experiences fi nancial diffi  culties and becomes insolvent.

Since the regime for the fi ducie-sûreté does not cover the fi duciary’s insolvency, 
this matter is governed by the general regime written for the fi ducie. A distinction 
will have to be made between the different insolvency procedures, namely the sau-
vegarde, the redressement judiciaire and the liquidation. The starting point is self-evi-
dent: the commencement of one of these collective procedures against the fi duciary 
does not affect the fi duciary patrimony. This principle is self-evident (Article 2024 
Cc.). Since the fi duciary patrimony is a separate patrimony established for a parti-
cular goal, the fi duciary’s personal creditors cannot take recourse against the goods 
belonging to this patrimony, nor can they be used in a plan de sauvegarde or a plan 
de redressement.67

However, the fact that the person acting as fi duciary has been admitted to a pro-
cedure of sauvegarde or redressement judiciaire may hamper his fi duciary task.68 A 
judicial administrator after all (in part) controls the fi duciary’s personal patrimony. 
The general regime for the fi ducie contains a provision for this situation. Pursuant to 
Article 2027 Cc., if the fi duciary becomes subject to a sauvegarde or a redressement 
judiciaire, the settlor, the benefi ciary or a third party designated in accordance with 
Article 2027 Cc. may request the courts to nominate a provisional fi duciary or a 
replacement fi duciary. The judicial decision will, by way of law, relieve the origi-
nal fi duciary, and transfer the fi duciary patrimony to its replacement. Parties may 
determine in the fi ducie agreement the conditions under which a fi duciary can be 
replaced. It is not entirely clear whether a replacement pursuant to the contractual 

66 Cabrillac & Pétel 2015, par. 872, p. 649, Dupichot 2009, p. 27, Legeais 2017, par 792, p. 543.
67 Cf. Podour 2014, p. 1654, Barrière 2017, par. 110.
68 One has to keep in mind that credit institutions in the sense of Article L 511-1 C.mon.fi n. – in short 

banks –form an important category of eligible fi duciaries. Banks that have stopped paying their 
debts are not subject to Article 620-1 et  seq. C.com. regarding the sauvegarde, the redressement 
and the liquidation judiciaire. The Code monétaire et fi nancier has adopted specifi c provisions with 
regard to the opening and the winding up of the collective procedures, if a bank becomes subject 
to one of them (Article 613-26 et seq. C.mon.fi n.). See Aubry 2018, par. 228. These specifi c provi-
sions in the Code monetaire et fi nancier will be disregarded in the discussion about the fi duciary’s 
insolvency.
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conditions will also lead to a transfer of the fi duciary patrimony by way of law. A 
number of legal scholars however have assumed that this is the case.69

Article 2027 Cc. does not include the situation that a fi duciary has become sub-
ject to a liquidation judiciare. The liquidation judiciaire is written for creditors whose 
debtors have stopped paying their debts, while a reorganisation is manifestly impos-
sible. Its aim is to stop the debtor company’s activity or to realise its patrimony by 
way of a general or separate sale of his rights and goods (Article L 640-1 C.com.).70 
Provided that the fi ducie agreement does not determine otherwise, the fi ducie agree-
ment will end when the fi duciary has been admitted to the liquidation judiciaire 
(Article 2029 par. 2 Cc.). The diffi  culty is that the regime for the fi ducie does not 
determine in a general manner what will happen to the fi duciary patrimony if the 
fi ducie agreement comes to an end.71.

Since the general regime is of little assistance in this matter, the fi ducie-sûreté will 
have to regulate what will happen if the fi duciary becomes subjected to a liquidation 
judiciaire. Parties could determine that the commencement of a liquidation judiciaire 
does not end the fi ducie agreement, and that the debtor may in that case appoint a 
new fi duciary. Appointing a new fi duciary may ensure a smoother settlement of the 
fi ducie-sûreté.

Two situations are relevant in this connection. One possibility is that the debtor 
simply pays the secured debt. Since the fi ducie-sûreté is a security right, it will cease 
to exist when the secured claim is settled. The problem still remains whether the 
transferred goods will return to the debtor by way of law, or whether a separate 
transfer will be necessary. As was explained earlier, the latter is not unconsciona-
ble, because it is theoretically possible that a third party has a claim against the 
fi duciary patrimony. This claim will have to be settled fi rst, before the good can be 
transferred back to the settlor.72 If the debtor defaults to pay the secured claim, the 
fi duciary will be obliged to act in accordance with Article 2372-3 Cc. This provision 
deals with the enforcement of the fi ducie-sûreté. If the fi duciary is a third party, the 
creditor can demand the transferred good of which he will acquire the free disposal 
(Article 2372-3 par. 2 Cc.). The creditor will in that case have to pay the debtor any 
surplus value (Article 2372-4 Cc.). Since the bankrupt creditor is in liquidation, this 
option is undesirable. Fortunately, the fi ducie agreement may determine otherwise. 

69 Article 2027 fi nal sentence Cc. reads: ‘The judicial decision granting the request (to replace the 
fi duciary) entails by way of law the relieve of the original fi duciary and the transfer of the fi duciary 
patrimony to the replacement’ (‘La décision judiciaire faisant droit à la demande emporte de plein 
droit dessaisissement du fi duciaire originaire et transfert du patrimoine fi duciaire en faveur de 
son remplaçant.’). Podeur believes that this principle equally applies to the situation that the 
fi duciary is replaced on the basis of the fi ducie agreement. See Podeur 2014, p. 1657 (note 22). See 
also Ibara Garza 2012, par. 740, p. 311.

70 Lienhard 2013, par. 121.11, p. 438, Jacquemont 2009, par. 775, p. 399-400.
71 Article 2030 Cc. deals with the fate of the fi duciary patrimony if the fi ducie agreement comes to 

an end for lack of a benefi ciary, or because the settlor has deceased. In the fi rst case, the rights, 
goods and security rights will return by way of law to the settlor. Death of the settlor causes the 
fi ducie agreement to end, while the fi duciary patrimony is returned by way of law to the estate. 
An exception has been made in this regard for the fi ducie-sûreté. The death of the settlor does not 
end the fi ducie agreement by way of law (Article 2372-1 Cc.). The settlor’s heirs will continue the 
fi ducie-sûreté. See Bourassin & Brémond 2018, par. 794, p. 527.

72 See section 6.2.4.4.
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The fi duciary will in that case have to sell the transferred object and reimburse the 
purchase price or part of the purchase price to the creditor (Article 2372-3 par. 2 
second sentence Cc.). Any surplus will have to be paid to the debtor (Article 2372-4 
par. 2 Cc.).73

6.3. German law

The transfer of ownership for security purposes (die Sicherungsübereignung) has since 
long been accepted in German law and plays an important role in providing credit 
to companies. When the German Civil Code – known as the Bürgerliches Gesetzbuch 
(hereinafter BGB) – came into force in 1900, it provided for the possessory pledge as 
the only security right over movable objects (§ 1205 BGB). Even though it was evi-
dent during the legislative process of the BGB that the market was in need of a non-
possessory security right, the legislator held on to the principle that the creation of a 
pledge over movables required a transfer of possession. It is therefore not surprising 
that the pledge has become overshadowed by other legal devices, like the retention 
of title and the transfer of ownership for security purposes.74

The transfer for security purposes is common place in today’s German private 
law. Even the legislator relies on this institution. The legislator, for instance, did not 
take any specifi c measure to implement the title transfer fca in the German legal 
system. Since parties could already transfer fi nancial collateral to secure a fi nancial 
obligation, the legislator did not fi nd it necessary to take any transposition measures 
in this respect.75 This section will discuss the essential features of the transfer of 
property by way of security. Even though all goods can in principle be transferred for 
security purposes, this section will focus on the transfer of (ownership of) movable 
objects.

6.3.1. The transfer of movable objects for security purposes

6.3.1.1. Transfer of ownership by a constructive delivery

A transfer of movable objects – including for security purposes – must answer to the 
requirements set out in §§ 929-931 BGB76, namely the conclusion of a real agree-
ment (die Einigung) and the delivery of the transferred object (die Übergabe).77 The 
real agreement can be concluded free of form, and is aimed at passing ownership 
from the transferor to the transferee. It must be distinguished from the contractual 
agreement to transfer ownership, like an agreement of sale, or in this case the secu-
rity agreement – also known as Sicherungsabrede or Sicherungsvertrag.

73 Bourassin & Brémond 2018, par. 790, p. 525, Simler & Delebecque 2016, par. 699, p. 652, Dupichot 
2009, p. 27.

74 Staudinger-Wiegand 2019, Vorbemerkungen zu §§ 1204-1272, Rn 1.
75 Wimmer 2003, p. 1567.
76 Apart from the requirements mentioned in § 929 BGB, the transferor must of course also be entit-

led to dispose of the object, the so-called Verfügungsmacht.
77 Wolf & Wellenhofer 2020, §7 , Rn 4-8.
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The second requirement for the passing of ownership is the delivery of posses-
sion over the object to the transferee. The simplest way of delivering possession is 
to hand over the object to the transferee. However, in case of a transfer for security 
purposes, the security provider will, more often than not, need to use the object for 
his business. The transfer will therefore take place on the basis of a constructive 
delivery of possession (§ 930 BGB). In that case, the object will physically remain 
with the security provider on the basis of a legal relation between the security provi-
der and the security taker, while the latter obtains indirect possession of the object.78 
The transfer of ownership for security purposes thus serves a similar function as the 
fi duciary transfer did in Dutch law before 1992, namely to create a non-possessory 
security right.

6.3.1.2. Mutual rights and duties arising out of the agreement and the 
contractual accessoriness

For a number of reasons, the security agreement or Sicherungsabrede is relevant with 
regard to the transfer for security purposes. It not only provides the legal basis for 
the passing of ownership, but also gives shape to this transfer. Since the ownership 
is passed for security purposes, the transferee is (contractually) bound by the func-
tional designation, or Zweckbestimmung. He can only use this ownership as security, 
if the debtor fails to pay the secured debt. The transfer for security purposes thus 
leads to a form of trust, or Treuhand.79 As will be discussed hereinafter, the Zweck-
bestimmung may also entail proprietary consequences.

The security agreement fi rst and foremost determines the mutual rights and obli-
gations of the security provider and the security taker with respect to the transferred 
object.80 On the basis of this agreement, the security provider has the right to use 
the object in his business but will also be obliged to take proper care of the object. 
The latter may include an obligation to insure the object for the security taker’s 
benefi t.81

Since the security taker’s interest in the object is security, he will be entitled to 
take recourse against the transferred object in case the debtor defaults the secured 
obligation. The secured creditor will in the meantime not be entitled to demand 
restitution of the object, nor will he have the right to transfer ownership to a third 
party by delivery traditio longa manu (§ 931 BGB). Since the security taker is legally 
the owner of the object, he can transfer ownership to a third party. However, trans-
ferring ownership to a third party thwarts the right of the security provider to regain 
ownership after having paid the secured claim. The security taker will be obliged 
to pay damages to the security provider, because such a disposal is in breach of the 
Zweckbestimmung – unless of course the security agreement determines otherwise.82

78 Wolf & Wellenhofer 2020, §7, Rn 24-28.
79 Staudinger-Wiegand 2017, Anh zu §§ 929-931, Rn 80-81, Wolf & Wellenhofer 2020, § 2, Rn 13, § 15, 

Rn 5.
80 Baur & Stürner 2009, §57. Rn 15, p. 793, Wolf & Wellenhofer 2020,  § 15, Rn 21.
81 Staudinger-Wiegand 2017, Anh zu §§ 929-931, Rn 219, Wolf & Wellenhofer 2020, § 15, Rn 22.
82 Staudinger-Wiegand 2017, Anh zu §§ 929-931, Rn 248, Wolf & Wellenhofer 2020, § 15, Rn  25.
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6.3.1.3. No presumption of a conditional transfer

Even though the transfer occurs for security purposes, security ownership is not an 
accessory right in the sense of § 401 BGB.83 An assignment of the secured claim 
will not result in a passing of ownership from the security taker to the assignee. If 
the secured claim has been settled, ownership will not automatically return to the 
security provider. A separate act of transfer will be necessary. The law determines 
whether a (property) right has an accessory character; it is not at the free disposal 
of the parties.84

A possible solution is to transfer the property under the resolutive condition of 
payment of the secured claim. This construction ensures that the security owner-
ship has a semi-accessory character. Since the transfer of property is conditional, its 
effect will be dependent on the fulfi lment of the resolutive condition. The security 
provider has maintained a proprietary interest in the transferred good, the so-called 
Anwartschaftsrecht or inchoate title. If the condition is fulfi lled by payment of the 
secured debt, the security provider’s inchoate title will grow to full ownership. Fulfi l-
ment of the resolutive condition thus creates an effect that is (partially) similar to 
that of an accessory right: the ownership will automatically return upon settlement 
of the secured claim.85

It is generally accepted in German law that the intention to transfer ownership 
under a resolutive condition has to be explicit. This intention will not be read in 
the real agreement, simply because the transfer occurs for security purposes.86 
Under Dutch law, however, the transfer of property was presumed to occur under 
a resolutive condition of payment of the secured claim. This modality ensured that 
property would return to the security provider upon payment, thus protecting the 
security provider against the risk that the security taker might go bankrupt. Parties 
however were free to determine that payment of the secured claim would lead to 
an obligation to retransfer ownership.87 In German law, the dominant view is that 
a transfer of ownership for security purposes in principle leads to an unconditional 
transfer. So, unless parties have determined otherwise, the payment of the secured 
claim, merely leads to a contractual right to the retransfer of the movable object.88

6.3.2. Breach of public morals

6.3.2.1. Economically restraining the security provider

Even though parties are free to determine the content of the security agreement, 
the German Federal Supreme Court, or Bundesgerichtshof (BGH) has determined that 
under certain circumstances the utilisation of this legal device is in breach of good 

83 Baur & Stürner 2009, § 57, Rn 10, p. 789.
84 Staudinger-Wiegand 2017, Anh zu §§ 929-931, Rn 190, Schmidt 1992, p. 331.
85 Staudinger-Wiegand 2017, Anh zu §§ 929-931, Rn 197-198, Baur & Stürner 2009, § 57, Rn 10, p. 

789-790, Wolf & Wellenhofer 2020, § 15, Rn 8.
86 Staudinger-Wiegand 2017, Anh zu §§ 929-931, Rn 198.
87 See section 4.2.4.2.
88 BGH 2 February 1984,  NJW 1984, 1184, Schmidt 1992, p. 339.
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morals and therefore void (§ 138 BGB). A transfer of ownership for security purposes 
is forbidden if this leads to a situation which is known in German law as Knebelung 
or ‘tying up’. This situation arises if the security provider becomes economically 
restrained as a result of the transfer for security purposes and if the management of 
his business becomes unilaterally dependent on the security taker.89 The dominant 
view is that in case of Knebelung both the security agreement and the real contract 
will be in breach of good morals.90 Ownership will thus remain with the security 
provider, notwithstanding the so-called Abstraktionsprinzip.91

6.3.2.2. Taking too much security: Übersicherung

A transfer of ownership by way of security can also be in breach of good morals if 
parties have insuffi  ciently taken into consideration the interests of the security pro-
vider’s other creditors. This situation can inter alia arise if the security provider takes 
too much security – a situation which is known in German law as Übersicherung. In 
a number of cases, the BGH has formulated rules with respect to taking too much 
security. A distinction is thereby made between the nachträgliche Übersicherung (too 
much security afterwards) and anfängliche Übersicherung (too much security from 
the start).

Nachträgliche Übersichung exists when the value of the transferred property starts 
to exceed the amount of the secured claim to such an extent and in an enduring 
manner that there is no longer any balanced ratio between the security and secu-
red claim that takes into consideration the interests of both parties involved.92 This 
situation may for instance arise as a result of payment of the monthly instalments. 
According to case law of the Bundesgerichtshof93, the security agreement is of a fi du-
ciary nature. On the basis thereof, the security taker will be obliged – except in case 
the ownership has been transferred under the resolutive condition of payment – 
to retransfer ownership if and insofar it no longer serves the purpose of security. 
The fi duciary nature of the security agreement also entails that the security provider 
will be entitled to demand (partial) restitution of the transferred goods in case of 
Übersicherung. In the landmark decision of 27 November 1997, the BGH set a cap to 
determine whether a situation of Übersicherung has occurred. A distinction must be 
made between the realisable value, which is the amount that the object would make, 
if it were sold at a particular moment, and the cost price, or, the nominal value in 

89 Staudinger-Wiegand 2017, Anh zu §§ 929-931, Rn 152-153, Baur & Stürner 2009, § 57, Rn 17, 
p. 794-794, Wolf & Wellenhofer 2020, § 15, Rn 28.

90 Baur & Stürner 2009, § 57, Rn 17, p. 795.
91 German law adheres to the Abstraktionsprinzip with regard to the transfer of ownership. As was 

said earlier, a distinction is made in this respect between the agreement to transfer ownership 
(causa traditionis) and the real agreement that is aimed at the transfer itself (Einigung). The Ger-
man transfer system is called abstract, because the validity of the transfer does not depend on 
the underlying causa traditionis. If, for instance, an agreement of sale is void or avoided, it will 
not affect the subsequently concluded real transfer. As a result, the ownership will have passed, 
despite the absence of a valid causa traditionis. The result would have been different in a causal 
transfer system, because such a system does require a valid causa traditionis for the transfer of 
ownership. See Hintreger & Van Vliet 2012, p. 830- 831, 835-836.

92 Cf. Baur & Stürner 2009, § 57, Rn 18, p. 795.
93 See a.o. BGH 27 November 1997, NJW 1998, 671.
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case of claims. With respect to the realisable value, the limit is set at 110%. This limit 
is based on § 171 Insolvency Act (Insolvenzordnung (hereinafter: InsO)) that sets the 
costs of identify ing a movable object and determ ining any rights over it at four per 
cent of the proceeds, and the costs for the realisation of the object at fi ve per cent. 
The total costs are thus set at roughly ten per cent of the proceeds. Übersicherung 
thus occurs, if the realisable value of the transferred property at a certain point 
becomes more than 110% of the amount of the secured claim. If the market price 
of the movable objects, or the nominal value of the assigned claims exceeds 150% 
of the secured claim, the security provider becomes entitled to partial restitution.94 
This limit, in turn, is based on the fi rst part of § 237 BGB, which determines that a 
movable thing may be provided as security only up to the amount of two thirds of its 
estimated value. In other words, the German legislator settles the value of a security 
right over a movable object at two thirds of the objects market value, respectively 
its cost price. A security taker, in principle, can thus only demand the transfer of 
goods with a total value equal to 150% of the secured amount.95 These goods may 
be (changing) inventory, or claims that the business has against third parties. If the 
value exceeds the limit of 150%, the security taker will be obliged to retransfer part 
of the goods to the security provider.

In case of anfängliche Übersicherung, the relation between the value of the 
transferred property and the amount of the secured claim has been blatantly dis-
proportionate from the start. Whether a transfer for security purposes constitutes 
a case of anfängliche Übersicherung is unclear. The BGH in a judgment of 12 March 
199896 refused to apply the criterion developed for the nachträgliche Übersichung to 
determine whether such a disproportion exists between the value of the transferred 
goods and the secured claim at the conclusion of the agreement. What is relevant 
in this matter is the value according to uncertain market conditions in case of the 
security provider’s bankruptcy. This value can only be determined on the basis of 
the specifi c circumstances of the case. Legal scholars, however, do apply a cove-
ring limit to determine whether a transfer for security purposes constitutes a case 
of anfängliche Übersicherung. Although there is no unanimous agreement on this 
matter, the prevailing view seems to be that anfängliche Übersicherung occurs if the 
value of the transferred goods is 300% or more of the secured claim (i.e. double the 
limit of 150% for nachträgliche Übersichung).97 If a case of anfängliche Übersicherung 
occurs, the security agreement will be void pursuant to § 138 BGB.98 Whether the 
real agreement will also be void is a matter of controversy in the legal literature.99 
Some legal scholars argue that if the security agreement is null because of breach of 

94 BGH 27 November 1997, NJW 1998, 671, 674.
95 Baur & Stürner 2009, § 57, Rn 24-27, p. 797-798, Wolf & Wellenhofer 2020, § 15, Rn 33.
96 BGH 12 March 1998, NJW 1998, 2047.
97 Baur & Stürner 2009, § 57, Rn  29e, p. 800-801,  Wolf & Wellenhofer 2020, § 15, Rn 33, Tetzlaff 2003, 

p. 1830-1831.
98 BGH 12 March 1998, NJW 1998, 2047.
99 Cf. Baur & Stürner 2009, § 57, Rn 29d, p. 800.
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good morals, the transfer of ownership will be void as well.100 The security provider 
will thus have remained the owner of the object.101

6.3.3. Enforcement of security ownership

6.3.3.1. Realisation of the transferred object

A transfer of ownership for security purposes is a transfer in the sense of § 930 BGB. 
Even though the security taker becomes the owner of the transferred object, his 
interest therein is restricted to security, i.e. applying its value to satisfy his claim in 
preference to the security provider’s other creditors. The conditions and the method 
of realising the transferred objects are primarily determined by the security agree-
ment.102 The provisions of pledge (§§ 1228 et seq. BGB) are not applicable. Only if 
the security agreement is silent on this matter, or if the contractual provisions on 
enforcement are void or ineffective pursuant to § 138 of § 308 BGB, will the rules of 
pledge insofar appropriate be applicable by way of analogy to the security provider 
and the security taker.103 The security taker will in that case be entitled to sell the 
object privately, under the obligation to warn the security provider in advance of the 
sale and to observe a waiting period of a month (§ 1234 BGB).104 Although the secu-
rity taker may privately sell the object, he must choose, within certain boundaries, 
the method that is most favourable for the security provider. The security taker is 
entitled to use the proceeds to satisfy his claim, under the obligation to return the 
surplus to the security provider (§ 1247 BGB).

6.3.3.2. Enforcement in case of insolvency

A movable object that is transferred for security purposes will often be delivered by 
way of constitutum possessorium (§ 930 BGB). In that case, the security taker acquires 
indirect possession of the object, while it physically remains with the security pro-
vider on the basis of a particular legal basis. The security provider is thus entitled to 
keep using the transferred object, as long as he does not default the secured claim. 

100 Wolf & Wellenhofer 2020, § 15, Rn 36, Tetzlaff 2003, p. 1831-1837,  Soergel-Henssler 2002, § 930 
Anh, Rn 95.

101 Even more problematic is the situation that a number of goods – like a companies’ inventory, and 
a claims portfolio – have been transferred for security purposes. The question than arises whether 
the security agreement is entirely void, or partially void, i.e. void insofar the value of the trans-
ferred goods exceed the limit of 300%.  Baur & Stürner advocate the latter approach. See Baur & 
Stürner 2009, § 57, Rn 29d. Tetzlaff argues that the nullity affects the provided security as a whole, 
and not just the provided goods that surpass the limit. See Tetzlaff 2003, p. 1837.

102 BGH 24 October 1979, NJW 1980, 226, Baur & Stürner 2009, § 57, Rn 41-44, p. 806-808, Soergel-
Henssler 2002, § 930 Anh, Rn 66.

103 Baur & Stürner 2009, § 57, Rn 41-42, p. 806-807, Wolf & Wellenhofer 2020, § 15, Rn 24, Staudinger-
Wiegand 2017, Anh zu §§ 929-931, Rn 226. Henssler is more reluctant to apply the rules of pledge 
by way of analogy, because a security ownership and a pledge are essentially different. In his 
view, only the § 1220 (warning of auction), § 1221 (sale by private agreement of certain assets), 
§ 1243 (unlawful sale) and § 1244 (good faith acquisition) BGB can be applied by way of analogy. 
(Soergel-Henssler 2002, § 930 Anh, Rn 67). See also Serick 1965, § 19 IV 2a.

104 Wolf & Wellenhofer 2020, § 15, Rn 24.
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If the secured claim remains unpaid, the security taker will be entitled to demand 
restitution of the object for the purpose of taking recourse against it.

This is different in case the security provider goes bankrupt. Even though the 
security taker is the owner, he will not have the right to separate the object from 
the bankrupt estate, the so-called Aussonderungsrecht (§ 47 InsO). He will only be 
entitled to a separate payment in the sense of §§ 50 and 51 InsO known as the Abson-
derungsrecht.105 The bankruptcy trustee has the power to privately sell a movable 
that is subject to the aforementioned Absonderungsrecht, provided that he is in pos-
session of the object (§ 166 InO). After the trustee has realised the transferred object, 
he will need to reserve the proceeds minus the costs mentioned in § 170 InsO for the 
security taker. The latter has the right to separate satisfaction of the principal claim, 
interest and costs (§ 51 par. 1 j° § 50 InsO).106

6.3.3.3. Security ownership and the security taker’s insolvency

The fi nal issue that will be discussed here concerns the security provider’s legal posi-
tion with respect to the transferred object if the security taker has become insolvent. 
As was explained earlier, the transferee’s interest in the transferred object is limited 
to security. If the secured claim is settled, ownership will have to be transferred back 
to the security provider. This may of course be problematic if the security taker is 
in a state of insolvency. In Dutch law, this issue was tackled by assuming that the 
transfer for security purposes occurred under the resolutive condition of payment 
of the secured debt. Fulfi lment of the condition led to return of ownership by ope-
ration of law.

In German law, the protection of the security provider follows a different route. 
The transfer for security purposes is not presumed to occur under the resolutive 
condition of payment; parties will have to explicitly agree to this modality of trans-
fer. However, this transfer is considered to be a fi duciary transfer (Treuhandabrede) 
and this qualifi cation will reverberate upon the security ownership. Payment of the 
secured claim leads to fulfi lment of the purpose for which the fi duciary transfer 
was concluded, namely security. It would be in breach of the fi duciary nature of the 
security ownership, if, despite settlement of the secured claim, ownership would 
remain with the security taker – allowing the security taker’s other creditors to take 
recourse against it. For this reason, the security provider is under certain conditions 
awarded an Aussonderungsrecht in the sense of § 47 InsO. If the security provider 
has paid the secured debt, or is willing to do so on the basis of an immediate quid 
pro quo, he shall be able to separate the ownership from the insolvent estate. The 
failure to do so does not leave the security provider with empty hands. If the security 
provider does not invoke the Aussonderungsrecht, the bankruptcy trustee will realise 
the transferred object. The proceeds shall, if necessary, be used to settle the secu-
red claim, interests and costs. Any surplus value will have to be paid to the security 

105 Staudinger-Wiegand 2017, Anh zu §§ 929-931, Rn 254.
106 Baur & Stürner 2009, § 57, n° 31, p. 802, Wolf & Wellenhofer 2020, § 15 Rn 38.
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provider, insofar the bankrupt estate has been enriched in the sense of § 55 par. 1 
under (3) InsO.107

6.4. English law

After having discussed the transfer for security purposes in two civil law systems, it 
is time to look at the mortgage, which is the English law equivalent of the transfer for 
security purposes. English law of course belongs to the common law tradition and is 
fundamentally different from the legal systems on the continent.

First of all, English law has never been infl uenced by Roman law to the same 
extent as the continental legal systems. When Roman law was rediscovered in 
Bologna at the end of the eleventh century, it quickly became an important subject 
in academia. Roman law was taught at many universities in Europe, including at 
Oxford. It was through academia that the ideas and concepts of Roman law could 
spread and thus infl uence the legal development on the continent. However, this 
reception of Roman law did not occur in England, because England had a well-orga-
nised body of legal practitioners, gathered round the Inns of Court, which strongly 
adhered to common law.108

 A second important difference between English law and the continental legal 
systems is that English law does not have a civil code. English private law can be 
found in separate statutes, like the Sale of Goods Act 1979, but more importantly in 
case law. A distinction is made with respect to case law between common law (in the 
narrow sense) and equity. Common law (in the narrow sense) refers to the case law 
developed by the common law courts throughout the centuries. In the Middle Ages, 
litigation before the King’s Courts was based on a specifi c writ. Since the number 
of writs was limited, the plaintiff had to make sure that he chose the correct writ to 
start a trial. The writ system together with the formalistic nature of the proceedings 
often resulted in unsatisfying and unjust results. From the fourteenth century, plain-
tiffs whose action had failed in the King’s Court would start to petition to the Lord
Chancellor to grant them a remedy on the basis of equity. This practice has led to the 
development of a separate body of legal rules, known as equity, which could only be 
applied in the Courts of Equity which existed parallel to the Common Law Courts.109 
The Judicature Act of 1873 consolidated the areas of common law and equity. As a 
result, all divisions of the High Court and the Court of Appeal are now obliged to 
apply the rules and principles of English law, irrespective of whether they are at law 
or in equity.110 The distinction is nevertheless still relevant today, also with respect 
to the mortgage.

107 Staudinger-Wiegand 2017, Anh zu §§ 929-931, Rn 252.
108 Baker 2019, p. 34, Koschaker 2000, p. 208, Zweigert & Kötz 1998, p. 193.
109 Zweigert & Kötz 1998, p. 198.
110 Zweigert & Kötz 1998, p. 198-199.
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6.4.1. The mortgage

English law is familiar with a number of different security rights, namely the pledge, 
the lien, the mortgage and the charge. A mortgage is a consensual security whereby 
the mortgagor transfers ownership to the mortgagee under the obligation that on 
satisfaction of the secured obligation, the latter shall retransfer ownership to the 
mortgagor.111

6.4.1.1. The legal mortgage and the equitable mortgage

A mortgage can be legal as well as equitable. Parties who have agreed to create a 
legal mortgage must observe the formalities prescribed by law for the transfer of 
that type of property. The creation of a legal mortgage over chattels112 may be done 
free of form.113 If however parties choose to do it in writing and the mortgagor is a 
natural person, the agreement will have to be cast in the form of a deed in accor-
dance with the requirements of the Bill of Sale Acts 1878 and Amendment Act of 
1892.114 Since the mortgage is a non-possessory security right, it is not necessary 
to deliver possession of the movable object. The mortgagee will at any time have 
a right to possession.  However, this right is often restricted by contract so that the 
mortgagee can only demand possession in case of default.

If parties wish to create a legal mortgage, but fail to meet the legal require-
ments for the transfer of ownership, all will not be lost. The mortgagee will still 
have acquired a mortgage in equity, because one of the principles in equity is that 
equity considers as done that which ought to have been done. This principle is 
of particular importance for creating a mortgage over future assets. A mortgage 
over future property is not possible in law, simply because the mortgagor does 
not own the property at the moment of the transfer. However, as Lord Westbury 
stated in Holroyd v Marschall, a mortgage over future property may take effect in 
equity:

‘(…) if a vendor or mortgagor agrees to sell or mortgage property, real or personal, of which he 
is not possessed at the time, and he receivers the consideration for the contract, and afterwards, 
becomes possessed of property answering the description in the contract, there is no doubt that a 
Court in Equity would compel him to perform the contract, and that the contract would, in equity, 
transfer the benefi cial interest to the mortgagee or purchaser immediately on the property being 
acquired.’115

111 Beale, Bridge, Gullifer & Lomnicka 2018, par. 6.01, p. 159, Goode & Gullifer 2018, par. 1-54, p. 36, 
Clarke & Kohler 2005, p. 663-664., Clark a.o  2002, par. 1.3, p. 4.

112 Chattels personal conists of things in possession and things in action, or choses in action. The latter 
category includes contractual rights,  goodwill, intellectual property and shares in a company. See 
Bridge 2015, p. 12-14.

113 Clark a.o. 2002, par. 5.1, p. 131.
114 Beale, Bridge, Gullifer & Lomnicka 2018, par. 6.05, p. 161, Goode & Gullifer 2018, par. 1-13, p. 8, 

Clark a.o. 2002, par. 5.1, p. 131.
115 A.P. Holroyd a.o. v J.G. Marshall a.o. (1862) X House of Lords Cases (Clark’s), 11 ER 999, 1007. See also 

Beale, Bridge, Gullifer & Lomnicka 2018, par. 6.13, p. 166.
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So, the mortgage will attach to the object, the moment that the mortgagor acquires 
legal title to it.116

6.4.1.2. The equitable right of redemption

Equity also plays a role in the right of redemption. As was said just now, a mort-
gage is a transfer of ownership by way of security, under the obligation to retransfer 
ownership when the secured claim is satisfi ed. The right to retransfer is not just a 
personal right. Since the retransfer is enforced by equity, the mortgagor actually has 
an equitable interest in the mortgaged good, the so-called equitable right of redemp-
tion.117 This right of redemption represents a value which will (gradually) increase 
as the secured claim becomes settled – for instance by payment of the instalments. 
When parties have created an equitable mortgage, the equitable interest is divided 
between the mortgagee and the mortgagor. The mortgagee is entitled to the equita-
ble ownership, while the mortgagor has an equitable right of redemption.118

Since the equitable right of redemption represents a certain value, it is possible 
that the equitable interest itself becomes subject to a mortgage. This situation occurs 
if the same object is mortgaged twice. If a legal mortgage has been created, the mort-
gagor will not be able to create a second legal mortgage, simply because he no longer 
has the right to dispose of it. Since the mortgagor only has an equitable interest in 
the transferred object, any second mortgage must have been created over the equity 
of redemption, or a part thereof. This second mortgage will thus be equitable in 
nature.119

6.4.2. Perfection of the mortgage

Once a security right is created and has become attached120 to a good, it will only still 
work inter partes. The security right is not necessarily effective against third parties. 
An extra step – known as perfection – must be made to ensure that the security right 
can have maximum effect.121 Since the mortgage is a non-possessory security right, 
it is not necessary to deliver possession of the mortgaged object to the mortgagee. 
However, the circumstance that the mortgaged object physically remains with the 

116 The issue about attachment of a mortgage to future property is actually more subtle. Even though 
it is true that the security right can only attach to the object after it has been acquired, the courts 
have adopted in a number of cases the principle of continuous existence. The security right is 
deemed to take effect from the time that the security agreement was concluded. See a.o.  Industri-
als Finance Syndicate, Limited v. Lind [1915] 2 Ch. 345, 374 [per Bankes LJ]. This principle of con-
tinuous existence is relevant inter alia with regard to the issue of priority. If a debtor establishes 
an equitable mortgage on 1 April for the benefi t of Creditor (A) and a second equitable mortgage 
on 1 June for the benefi t of Creditor (B), both security rights will attach on the same time, namely 
the moment that the debtor acquires the property. However, since mortgage (A) was earlier in 
time, it will have priority over mortgage (B). Cf. Goode & Gullifer 2018, par. 2-13 – 2-14, p. 75-76.

117 Beale, Bridge, Gullifer & Lomnicka 2018, par. 6.02, p. 160.
118 Ibid.
119 Ibid, par. 6.07, p. 163.
120 According to Gullifer, the effect of attachment is that the security interest tightens to an asset so 

as to give the security taker rights in rem against the security provider, but not necessarily against 
third parties. See Goode & Gullifer 2018, par. 2-02, p. 65.

121 Goode & Gullifer 2018, par. 2-16, p. 78-79.
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mortgagor may be misleading to third parties, in particular to other creditors. In 
order to prevent the false appearance of ownership, the English legislator has adop-
ted a number of measures, including registration.122

6.4.2.1. Perfection by registration: Bills of Sale Act

The Bills of Sale Act 1878, better known as the Principal Act123, is one of the measures 
that requires registration. It applies to debtors that are not companies.124 A bill of sale 
is described as ‘a document given with respect to the transfer of chattels, and is used 
in cases where possession is not intended to be given.’125 The Bills of Sale Act 1878 
fully applies to an absolute bill of sale. A bill of sale that is given by way of security 
for the payment of money is governed by the Bills of Sale Act construed together 
with the Amendment Act.126 So, if a mortgage is created in writing by an individual, 
it will fall within the scope of the Bills of Sale Act.

If a document creating a mortgage falls within the scope of the Bills of Sale Act, 
the document will have to be made in the form of a bill of sale as described in the 
schedule annex to the Amendment Act.127 Failure to do so will cause the bill of sale 
to be void (section 9 Amendment Act). Pursuant to section 4 of the Amendment Act, 
the bill of sale must contain a schedule of property attached thereto. If the bill of sale 
fails to specifi cally describe an object, the bill of sale will be void as to that object, 
except against the mortgagor. After its execution, the bill of sale must be attested128 
and registered within seven days on pain that the bill will be void in respect of the 
objects comprised therein (section 8 Amendment Act and section 8 Bills of Sale Act). 
The bill of sale, and thus the mortgage, will be void against everyone, including the 
mortgagor, as to the objects comprised in it, but not further. Personal rights and obli-
gations vis-à-vis the mortgagor arising out of the bill of sale will be unaffected. This 
is the difference between the avoidance in section 8 and section 9 of the Amendment 
Act. The latter avoids the bill of sale entirely.129

The bill of sale must be registered in accordance with the requirements of section 
10 of the Bills of Sale Act. Since the register is public, anyone may inspect the register 
and make extract from any and every bill of sale against payment of a fee (section 16 
Amendment Act). An interesting aspect about the registration is that it determines 
priority. When two or more bills of sale are given, comprising in whole or in part any 
of the same chattels, they shall have priority in the order of the date of their regis-
tration respectively as regards such chattels (section 10 Bills of Sale Act).

122 Beale, Bridge, Gullifer & Lomnicka 2018, par. 9.04-9.08, p. 424-426.
123 The Bills of Sale 1878 has later been amended by the Bills of Sale Act (1878) amendment Act of 

1882 (hereinafter:  the Amendment Act).
124 Beale, Bridge, Gullifer & Lomnicka 2018, par. 11.09, p. 465.
125  Johnson v Diprose [1893] 1 QB, 512 (CA), 515 (Lord Echer MR).
126 Clark a.o. 2002, par. 5.13, p. 137.
127 See for a discussion of these requirements, Beale, Bridge, Gullifer & Lomnicka 2018, par. 11.43-

11.53, p. 473-478.
128 According to s 10 Amemdment Act, the execution of every bill of sale shall be attested by one or 

more reliable witnesses, not being a party to the mortgage.
129  Heseltine v Simone [1892] 2 QB, 547, 553-554 (Kay LJ).



6.4.2.2 The transfer for security purposes in other European legal systems

168

6.4.2.2. Registration and the Companies Act 2006

The Companies Act 2006 imposes on companies the duty to register charges with 
the Registrar of Companies that keeps a register of charges for each company. Even 
though the terms ‘charge’ and ‘mortgage’ are used interchangeably, the two concepts 
are technically different. A mortgage entails a transfer of ownership for security pur-
poses, while a charge leads to the appropriation of property to the discharge of an 
obligation.130 The term ‘charge’ in Part 25 of the Companies Act 2006 nevertheless 
also includes a mortgage (section 859A par. (7) Companies Act 2006). So, if  a com-
pany creates a charge or a mortgage that falls within  section 859A of the Com-
panies Act 2006, it must in principle be registered within 21 days beginning with the 
day after the charge is created (section 859A par. 4 Companies Act 2006). The most 
important legal consequence of registration is that it becomes valid against third 
parties. More precisely, registration of the charge ensures that it will be effective 
against a liquidator of the company, an administrator of the company and a creditor 
of the company (section 859H par. 3 Companies Act 2006).

6.4.3. Enforcement of the mortgage

If the debtor defaults his obligation, the mortgagee can sue the debtor for the princi-
pal sum, or decide to enforce the mortgage. Leaving the fi rst option aside, a mortgage 
can be enforced in a number of ways. The mortgagee can demand possession and sell 
the mortgaged object; he can pursue the remedy of foreclosure, or he may appoint 
a receiver.

6.4.3.1. The remedy of foreclosure

The repayment of a loan is due in law on the fi xed date, or if no date has been 
agreed upon, the debt will be due after notifi cation or demand. If the mortgagor 
fails to pay at the fi xed date or after having received notice, the right to foreclosure 
will become available.131 Foreclosure extinguishes the mortgagor’s right to redeem 
and his equitable interest in the object, i.e. the equitable right of redemption. As 
a result, the mortgagee will obtain absolute ownership of the object (both in law 
and in equity).132 Foreclosure resembles the act of appropriation, because he takes 
the mortgaged assets in fulfi lment of the secured claim. Since the mortgagee can in 
principle not sue for any shortfall133, the remedy of foreclosure is rather uncertain. It 
is also harsh on the mortgagor because he loses his equitable interest in the object 
and he is not entitled to any surplus value.

130 Beale, Bridge, Gullifer & Lomnicka 2018, par. 6.52-6.56, p. 188-190, Goode & Gullifer 2018, par. 1-56, 
p. 37-38.

131 Beale, Bridge, Gullifer & Lomnicka 2018, par. 18.23 p. 615, Clark a.o. 2002, par. 22.2, p. 610.
132 Beale, Bridge, Gullifer & Lomnicka 2018, par. 18.21, p. 613-614.
133 If the mortgagee decides to sue the mortgagor because there is a shortfall, the foreclosure will 

be reopened. The mortgagor will thus again be entitled to redeem the object. This means that 
the mortgagee is only entitled to sue for a shortfall if he is still capable to restore property on 
redemption. In other words, he must still have ownership of the mortgaged objects. See Clark a.o. 
2002, par. 22.69, p. 641.
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The legal mortgagee will have to make an application to the court for an order 
of foreclosure. The mortgagor and others who have an interest in the equity of 
redemption will have to join as parties in this procedure. Each of them may apply 
for an order of sale rather than an order for foreclosure. The court has a discretion 
in this matter, but as a rule will only make an order for sale, if the repayment of the 
mortgagee’s claim is secured. If the court does not use the discretion, it will make a 
so-called order nisi. The mortgagor is given a chance to redeem the mortgage wit-
hin a specifi c period of time. Failure to do so will result in the foreclosure order to 
become absolute.134

6.4.3.2. Taking possession followed by sale

Since foreclose is a cumbersome and uncertain remedy, legal mortgagees hardly ever 
apply it any more.135 They prefer to seek a court order for possession. Once a mortga-
gee has obtained possession of the object, he will often want to sell it. The power to 
sell may be implied by law or statute, or may be expressly agreed upon.136 Since the 
mortgagee does not owe a general duty of care to the mortgagor or to subsequent 
encumbrencers137, he is in principle free to act in his own interest. He may decide if 
he wants to sell the object, when he wants to sell it, and under what conditions.138 
The mortgagee does not exercise the power of sale as trustee for the benefi t of the 
mortgagor. Equity however forces the mortgagee to pay some regard to the interests 
of the mortgagor. In equity, the mortgagee has a general duty to exercise his powers 
in good faith and for proper purposes.139 When he decides to sell the mortgaged 
object, he has a duty to take reasonable care to obtain a proper price for the mortga-
ged object in the interest of the mortgagor.140 The extent of this duty will depend on 
the circumstances of the case, but a mortgagee will not be adjudged to be in default 
unless he is clearly on the wrong side of  the line.141 If a mortgagee exercises his 
power of sale in good faith for the purpose of protecting his security, he will not be 
liable to the mortgagor even though he might have obtained a higher price and the 
terms might be regarded as disadvantageous to the mortgagor.142 The mortgagor’s 
equity of redemption is extinguished, when the mortgaged object is sold.143

In the past, when the sale of the mortgaged property yielded a surplus, and 
parties had not agreed to an express trust, the mortgagee was considered to be a 
constructive trustee of the surplus money for the mortgagor or any second mortga-
gee. Case law considered that there was a suffi  cient relation fi duciary between the 

134 Beale, Bridge, Gullifer & Lomnicka 2018, par. 18.24, p. 615, Clark a.o. 2002, par. 22.27, p. 621.
135 Beale, Bridge, Gullifer & Lomnicka 2018, par. 18.21, p. 614,  Clark a.o. 2002, par. 22.1, p. 609.
136 Beale, Bridge, Gullifer & Lomnicka 2018, par.18.45-18.51, p. 625-627.
137  Downsview Nominees v First City Corporation [1993] AC 295 (PC), 315.
138 Cf. Beale, Bridge, Gullifer & Lomnicka 2018, par. 18.52-18.53, p. 627-628, Clark a.o. 2002, par. 20.22, 

p. 564-565.
139 Downsview Nominees v First City Corporation, 312.
140  Cuckmere Brick v Mutual Finance [1971] Ch, 949 (CA), 978. See also Beale, Bridge, Gullifer & Lom-

nicka 2018, par. 18.54, Clark a.o. 2002, par. 20.23.
141 Cuckmere Brick v Mutual Finance, 969 (Salmon LJ).
142 Downsview Nominees v First City Corporation, 315.
143 Beale, Bridge, Gullifer & Lomnicka 2018, par. 18.57, p. 631.
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mortgagor and the mortgagee to justify a constructive trust.144 This matter is now 
governed by section 105 of the Law of Property Act. On the basis of this provision, 
the money that the mortgagee receives arising from the sale will, after payment of 
a sum to meet any prior encumbrance, be held by him on trust. The mortgagee shall 
distribute the money in accordance with that provision. After the costs, charges and 
expenses incurred with the sale of the good have been paid, the money shall be used 
to discharge the mortgage. The residue, if any, shall be paid to the person entitled 
to the mortgaged property, which includes any second mortgagee as well as the 
mortgagor.145

6.4.4. Mortgage and insolvency

A fi nal remark will be made about the mortgagee’s position if the mortgagor has 
become insolvent. English law is familiar with a number of collective procedures, 
that serve different objectives. Since the legal mortgage is technically a transfer of 
ownership, the mortgagee should, in theory, be able to separate the mortgaged pro-
perty from the bankrupt estate. The question is however whether the mortgagee’s 
powers may somehow be restricted to help achieve the procedure’s objective. The 
discussion will focus on the administration and the winding-up procedure.

6.4.4.1. The administration procedure

A company that is in fi nancial distress may be put into administration, which tradi-
tionally required a court order. However, since the Enterprise Act of 2002 came into 
force, the holder of a qualifying fl oating charge, the company or its directors can 
also appoint an administrator without a court order (par.  14 (1) respectively par. 22 
Sch B1 Insolvency Act 1986). Paragraph 3 (1) of Schedule B1 to Insolvency Act 1986 
enumerates the purposes of an administration. They include ‘rescuing the company 
as a going concern’, ‘achieving a better result for the company’s creditors as a whole 
than would be likely if the company were wound up’ and ‘realising property in order 
to make a distribution to one or more secured or preferential creditors’. In order 
to achieve these objectives, the company will be placed under new management 
– the administrator – subject to a temporary, legal regime. When a company goes 
into administration, an almost total moratorium146 becomes effective allowing the 
administrator to perform his tasks. The moratorium inter alia means that no steps 
shall be taken to enforce any security over the company’s property, except with the 
consent of the administrator or the leave of the court, subject to such terms as the 
court may impose (par. 43 (2) Sch B1 Insolvency Act 1986). The term security over 

144  Banner v Berrigade [1880] LR, 254 (Ch ), 269 (Kay J).
145  Beale, Bridge, Gullifer & Lomnicka 2018, par. 18.58, p. 632.
146 An interim moratorium applies after an application has been made with the court for putting 

the company into administration. This interim moratorium mutatis mutandis also applies when a 
notice has been fi led intending to appoint an administrator without a court order (par. 44 Sch B1 
Insolvency Act 1986).
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the company’s property is very broad and certainly includes mortgaged property.147 
So, if a mortgagee wants to enforce his rights, he will have to apply to court and make 
out a case that leave should be given to him. The court has a general discretion to 
determine whether leave should be given in a particular case, taking into account all 
the relevant circumstances of the case.148

In order to achieve the objectives enumerated in paragraph 3 (1) of Schedule B1 
to Insolvency Act 1986, the administrator is invested with a number of powers. One 
of them is the power to dispose of, or, take action relating to the company’s assets 
free from any security. If these are assets subject to a fl oating charge, the administra-
tor is free to dispose of them (par. 70 (1) Sch B1 Insolvency Act 1986).149 With respect 
to assets subject to specifi c security rights, the administrator will have to obtain aut-
horisation from the court. If the court is satisfi ed that the disposal of any property of 
the company subject to a security would be likely to promote one of the purposes of 
the administration, the court has discretion to authorise the administrator to dispose 
of the property as if not subject to the security (par. 71 (1) in conjunction with (2) Sch 
B1 Insolvency Act 1986). The court has to balance the prejudice that would be felt by 
the secured creditor if the order is made, against the prejudice that would be felt by 
those interested in the promotion of the purposes specifi ed in the administration150 
– which are often the unsecured creditors.

The fact that the administrator may dispose of the assets before redemption does 
of course not mean that he is free to allocate the proceeds. If an authorisation order 
is given, the order will be subject to the condition formulated in par. 71 (3) Schedule 
B1 to Insolvency Act 1986. This condition entails that the proceeds of the disposal 
and any additional money151 shall be applied towards discharging the sums secured 
by the security.

6.4.4.2. Winding-up procedure

The purpose of a winding-up procedure is to liquidate and dissolve a company. 
English law offers two different winding-up procedures, namely a voluntary win-
ding-up and a compulsory winding-up. In practice, the voluntary winding-up is 
most often used, because the procedure occurs without the direct involvement of 
the court. A compulsory winding-up can only be initiated by a court order and is 
subject to more exacting, and more closely-applied judicial control and review.152 
The principal role of the liquidator in a winding-up procedure is to realise all the 

147 Section 248 (b) Insolvency Act 1986 defi nes security as any mortgage, charge, lien or other secu-
rity. See also Goode & Van Zwieten 2019, par. 11-60, p. 512-513.

148  Re Atlantic Computer Systems plc [1992] Ch., 505 (CA),  Re Meesan Investments (1988) 4 BCC, 788 
(Ch), 793 (Gibson J). See also Clark a.o. 2002, par. 23.7, p. 641.

149 The holder of the fl oating charge shall have the priority over the property acquired by the disposal 
(par. 70 (2) Sch B1 Inslovency Act 1986).

150  Re A.R.V. Aviation (1988) 4 BCC, 708 (Ch), 712 (Knox J).
151 Additional money is any additional money required to be added to the net proceeds so as to 

produce the amount determined by the court as the net amount which would be realised on a sale 
of the property at market value (par. 71 (3) under (b) Sch B1 Insolvency Act 1986).

152 Fletcher 2002, par. 17-001-17-007, p. 523-527,  Goode & Van Zwieten 2019, par. 1-40, p. 46-47, par. 
5-01, p. 176-178.
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company’s assets, ascertain claims, covering the expenses and distribute the pro-
ceeds to the creditors in accordance with their priority.153 One of the principles of 
English insolvency law is that only assets of the debtor are available to his credi-
tors.154 The company’s assets that are subject to a mortgage will not be affected by 
the winding-up procedure, because they do not belong to the company. The latter 
only has the equity of redemption.155 As a consequence, the mortgagee is in principle 
fully entitled to enforce his right.

6.4.4.3. Mortgee’s insolvency

This section will briefl y discuss the reverse situation that the mortgagee has become 
insolvent. As was said earlier, a mortgage entails a transfer of property to the mort-
gagee. If the latter becomes subject to an insolvency procedure, the question arises 
what the mortgagor’s legal position will be with regard to the mortgaged property. 
Since material about this matter is scarce, the discussion will focus on broad outlines.

One has to keep in mind that the mortgagor has an equitable interest in the mort-
gaged property. Since the transfer of ownership is made for security purposes, it is 
redeemable on payment of this debt or the discharge of some other obligation. This 
right to redeem the property is equitable in nature.156 Unless a date for repayment 
has been agreed upon, the mortgagor can redeem the property at any time. It is a 
general principle of English insolvency law that real rights accrued under the gene-
ral law prior to liquidation will be recognised.157 These rights include the equity of 
redemption. Since the liquidator is bound by the equity of redemption, a mortgagor 
can redeem the property by simply paying the secured debt.

More diffi  cult is the situation that the mortgagor fails to pay the secured debt 
at the date of repayment, or after having received notice. The mortgagee – i.e. the 
insolvent company – will be entitled to enforce the mortgage, for instance by selling 
the property. When the liquidator exercises the mortgagee’s right of sale, the right 
of redemption will be destroyed.158 However, a trust will arise on the basis of section 
105 of the Law of Property Act 1925 over the acquired proceeds. The insolvent mort-
gagee will hold these proceeds as trustee to be applied by him in accordance with 
that provision. The liquidator will fi rst pay all costs, charges and expenses incur-
red by him with regard to the sale. Secondly, the remaining proceeds will be used 
in discharge of the secured claim, interest and costs due under the mortgage. Any 
residue shall be paid to the person entitled to the mortgaged property. The latter 
includes the mortgagor. Under English law, the goods that are held on trust do not 
form part of the bankrupt estate and are thus not available to creditors.159

153 Cf. Goode & Van Zwieten 2019, par. 1-40, p. 46, par. 502, p. 179.
154 Goode & Van Zwieten 2019, par. 3-03 - 3-04, p. 116-117.
155 Goode & Van Zwieten 2019, par. 6-44, p. 252.
156 Beale, Bridge, Gullifer & Lomnicka 2018, par. 6.02, p. 160.
157 Goode & Van Zwieten 2019, par. 3.02-3.03, p. 115-118.
158 Clark a.o. 2002, par. 20.45, p. 582.
159 Goode & Van Zwieten 2019, par. 6.41, p. 249-250.
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6.5. The DCFR

This chapter on the transfer of property for security purposes will end with a brief 
discussion of the DCFR. As was said earlier, the DCFR is an academic text which com-
prises the result of a large European research project. It was intended to serve as a 
basis for the development of a political Common Frame of Reference, or CFR. Even 
though the advent of a CFR is far from certain – to put it mildly – a discussion of 
the DCFR may still be useful. According to its drafters, the DCFR stands on its own 
– irrespective of what happens to a possible CFR. They believe that the academic 
text can be used as a source of inspiration to develop suitable legal solutions.160 This 
section will therefore look at how the transfer of ownership for security purposes is 
regulated in the DCFR.

6.5.1. Security over movable assets

6.5.1.1. Movable assets

Book IX of the DCFR regulates proprietary security in movable assets. The DCFR does 
not give a defi nition of the term ‘movable assets’. However, the glossary in the annex 
does give a description of the constituent terms ‘movables’161 and ‘assets’162. If these 
are read in combination, the term ‘movable assets’ can be understood as anything of 
economic value, including corporeal and incorporeal property, rights having a mone-
tary value; and goodwill. Since the term ‘movables’ does not apply to immovable 
property, it stands to reason that movable assets excludes immovable property as 
well as rights over immovable property. A security over a right of emphyteusis for 
instance will not fall within the scope of Book IX.

6.5.1.2. Security rights

According to Article IX 1:101 DCFR, Book IX applies to the following rights in mova-
ble property based upon contracts for proprietary security: (a) security rights and 
(b) ownership retained under reservation of ownership devices. Since reservation of 
ownership devices fall outside the scope of this book, the discussion will only focus 
on security rights. The drafters of the DCFR have taken a functional approach with 
respect to the concept of security right. Article IX 1:102 par. 2 DCFR enumerates the 
different rights that are regarded as security rights under Book IX.

They include: (a) limited proprietary rights which are generally recognised as 
designed to serve as security, especially the pledge, (b) limited proprietary rights, 
however named, that are either intended by the parties to entitle the secured cre-
ditor to preferential satisfaction of the secured right from the encumbered asset or 
have this effect under the contract and (c) other rights that are regarded as security 

160 Introduction, DCFR full edn (Sellier 2009), par. 7-8, p. 4.
161 ‘Movables’ means corporeal and incorporeal property other than immovable property. See Defi ni-

tion, DCFR (full edn Sellier), p. 75.
162 ‘Assets’ means anything of economic value, including property; rights having a monetary value; 

and goodwill. See DCFR (outline edn), p. 546.
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rights under Book IX. Category (c) is of particular importance here, because it inclu-
des ownership transferred for security purposes. Paragraph 3 of Article 1:102 DCFR 
determines in this connection that a transfer of ownership for security purposes can 
only create a security right in the asset for the transferee. This paragraph applies 
in particular to: a security transfer of ownership of corporeal assets, a security 
assignment, a sale and leaseback and a sale and resale (Article 1:102 par 4 DCFR). 
However, as will be discussed hereinafter, the DCFR also contains model rules for 
the trust. If a trust is created for security purposes, the trustee will depending on 
the trust agreement either hold the security right for his own benefi t or for that of 
a third party.

6.5.2. The establishment of a security right

6.5.2.1. The creation of a security right

It seems that the drafters of the DCFR have been inspired by Article 9 of the Uniform 
Commercial Code (UCC), because the establishment of a security right is a two-step 
process, just like under Article 9 UCC.163 The fi rst step is the creation of a security 
right. Article IX 2:101 DCFR distinguishes three modes of creating a security right: 
(a) by granting a security right, (b) by retaining a security right when transferring 
ownership of the asset, and (c) by the secured creditor relying on a right of retention 
of possession. The creation of a security right requires that the asset exists, the asset 
is transferable and that the secured right exists (Article IX 2:102 (a)-(c) DCFR). Apart 
from these general requirements, parties must fulfi l the requirements prescribed for 
the specifi c modes of creating a security right. If parties wish to create a security 
right by granting, they will have to meet the requirements determined in Article IX 
2:105 DCFR. These requirements are self-explanatory: parties must specify the asset 
to be encumbered; the security provider must have the right or authority to grant a 
security right; the secured creditor must be entitled as against the security provider 
to the granting of a security and fi nally the secured creditor and the security provi-
der must agree on the granting of a security right to the secured creditor.

Since a security transfer of ownership qualifi es as a granting of a security right, 
this transfer must also meet the requirements of Article IX 2:105 DCFR. The transfer 
of ownership is regulated in Book VIII of the DCFR which deals with the acquisition 
and loss of ownership of goods. Article VIII 2:101 DCFR determines the requirements 
for the transfer of ownership in general. These requirements closely resemble those 
of Article IX 2:105 DCFR. An important difference is that the transfer of ownership 
requires an agreement as to the time ownership is to pass, or, in the absence of such 
agreement, delivery or an equivalent to delivery (Article 2:101 par 1 (e) DCFR). A 
security right on the other hand is created by granting at the time when the require-
ments of Article IX 2:105 DCFR have been met, unless parties have agreed on another 
time of creation. Furthermore, it is not necessary for the creation of a security right 
that the secured creditor has possession of the encumbered asset (Artcle IX 2:103 
DCFR). Since the rules in Chapter 2 of Book VIII only apply for the purposes of Book 

163 Van der Weide 2011, p. 371.
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IX with appropriate adaptations (Article IX 2:112 DCFR), it must be assumed that the 
provision of Article VIII 2:101 par. 1 (e) DCFR does not apply to the transfer of owner-
ship for security purposes.

6.5.2.2. Effectiveness against third parties

Once a security right has been created a second step is required to ensure that the 
security right is effective against the parties enumerated in Article IX 3:101 par. 1 
DCFR, namely (a) holders of proprietary rights, (b) a creditor who started to bring 
execution against that asset and (c) the insolvency administrator of the security 
provider. Traditionally, the establishment of a security right over a movable object 
required a delivery of possession, but the possessory security right is less important 
in modern times.164  This diminished importance is also refl ected in the DCFR. The 
creation of a security right by contract does not require possession of the encumbe-
red asset by the secured creditor, unless otherwise agreed to by parties (Article IX 
2:103 DCFR). Possession of corporeal assets is nevertheless still one of the methods to 
ensure that a security right is effective against third parties (Article IX 3:201 DCFR). 
So if a security agreement determines that the secured creditor must be in posses-
sion of the encumbered asset, the security right will be created and have third-party 
effect from the moment possession has been delivered.

However, the main method165 to ensure third-party effectiveness is registration. 
The drafters of the DCFR propose to introduce a European registration of proprie-
tary security, because they consider publicity by registration one of the principles 
of European private law.166 The modalities of this registration are set out in Chapter 
3, section 3 of Book IX. In broad outlines, the registration system operates as follows. 
An entry can directly be made by the secured creditor and must contain the infor-
mation enumerated in Article IX 3:306 par. 1 DCFR. The register is open to anyone 
for inspection. Since the registration system is based on the idea of notice fi ling, it 
merely aims to notify third parties that a security right or a reservation of ownership 
device may exist. A third party will have to make further inquiries with the secured 
creditor about the existence of a security right in specifi c assets.167 Apart from the 
function of publicity, the time of registration also plays an important role with res-
pect to determining priority. This matter, however, will not be discussed here any 
further.

6.5.3. Termination of the proprietary security right

Article IX 6:101 DCFR enumerates the different instances in which a proprietary 
security right will be terminated. Termination in this context means complete extinc-
tion; the asset is no longer encumbered with a security right. As a consequence, 

164 Cf. Book IX, DCFR full edn (Sellier 2009), p. 5474.
165 If a security right is created over fi nancial assets, Article IX 3:204 DCFR provides for yet another 

method of ensuring third-party effectiveness, namely by exercising control. This matter will be 
discussed in the second part of this book.

166 Book IX, DCFR full edn (Sellier 2009), p. 5494-5495.
167 Book IX, DCFR full edn (Sellier 2009), p. 5505.
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the secured creditor is no longer entitled to possession or control (Article IX 6:104 
par. 1 and 2 DCFR).168 Instances of termination, inter alia, include an agreement to 
terminate the security right (Article IX 6:101 par. 1 (a) DCFR); the encumbered asset 
is destructed (Article IX 6:101 par. 1 (c) DCFR), and the instance that the security cre-
ditor acquires ownership of the encumbered asset (Article IX 6:101 par. 1 (d) DCFR).

However, the most common instance for the termination of a security right is full 
satisfaction169 of the right to payment (Article IX 6:101 par. 2 DCFR).170 Since secu-
rity rights are treated as accessory and dependent rights, they extinguish once the 
secured claim is settled. The DCFR makes no distinction with regard to the technique 
used by parties to provide security. In a number of legal systems, security ownership 
is not considered to be an accessory or dependent right. If the secured claim is sett-
led, ownership will have to be transferred back to the provider, unless the transfer 
occurred under a resolutive condition of payment. The drafters of the DCFR wanted 
to draw one line in this respect, because they believed there was no justifi cation 
for the distinction that some security rights would extinguish automatically, while 
in other cases the security provider would only have a personal right to have the 
encumbrance released or removed.171

Security ownership under the DCFR must apparently be regarded as a proper 
security right that is accessory to the secured claim. An exception is nevertheless 
made for goods delivered under a reservation of ownership device. If the reservation 
of ownership device is terminated, for instance by payment of the purchase price, 
ownership of the supplied assets is no longer subject to the rules of Book IX (Article 
IX 6:104 par. 5 DCFR). An acquisition of ownership of the supplied assets by the 
buyer or the right to use them is subject to an agreement of the parties. If the trans-
fer occurred under a suspensive condition of payment, the buyer will automatically 
acquire ownership. Otherwise, an additional transfer will be necessary.172

6.5.4. The enforcement of a security right

If the debtor does not perform the secured obligation, the secured creditor will be 
entitled to enforce his security right. The DCFR makes a distinction between judicial 
enforcement and extra-judicial enforcement, but the discussion will focus on the 
latter. Article IX 7:207 par. 1 DCFR  enumerates the different methods of enforcing 
a security right: (a) by sale, (b) by leasing the asset to a third person and collecting 
the proceeds, (c) by appropriation or (d) in case the security right concerns a right to 

168 Book IX, DCFR full edn (Sellier 2009), p. 5599-5560.
169 The DCFR does hold on to the idea of indivisibility: the encumbered asset as a whole serves as 

security. If part of the secured debt has been paid, an equivalent proportion of the security right 
will not be terminated. However, the parties to the security agreement can determine otherwise.

170 An exception is made if a third party has paid the secured debt. Pursuant to Article III 2:107 par. 2 
DCFR, the third party takes over the creditor’s right by assignment or subrogation. The third party 
also obtains all accessory rights and transferable supporting security rights (Article III 5:115 par. 1 
DCFR). For this to be possible, an exception will have to be made to the general rule that payment 
of the secured creditor terminates the security right (Article IX 6:101 par. 2 DCFR). See also Book 
IX, DCFR full edn (Sellier 2009), p. 5602.

171 Book IX, DCFR full edn (Sellier 2009), p. 5608.
172 Book IX, DCFR full edn (Sellier 2009), p. 5611.
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payment or negotiable instruments, by the realisation methods mentioned in Arti-
cle IX 7:214 DCFR. The specifi c details of the sale are not important, but it is worth 
mentioning that the secured creditor is obliged to obtain a commercially reasonable 
price for the encumbered asset (Article IX 7:212 par. 1 DCFR). The proceeds shall be 
distributed in accordance with Article IX 7:215 DCFR, which is based on the idea that 
the secured creditor should not be enriched by the enforcement. First the secured 
claim and any costs incurred with regard to the enforcement shall be satisfi ed. If 
there is any surplus left, it will be used to satisfy any secured creditor whose proprie-
tary security has a lower priority than that of the enforcing creditor. Any remaining 
proceeds will be repaid to the security provider.

When the drafters wrote the rules of enforcement, they predominantly thought 
of the enforcement of limited security rights. The following comment to Chapter 
7 is illustrative in this respect: ‘The great majority of the rules of enforcement – 
even for extra-judicial enforcement – deal with the enforcement of security rights. 
The reason is obvious. The encumbered assets are owned by the security provider; 
the rights must be respected, even if – and especially if and because – enforcement 
involves the loss of the security provider’s encumbered asset (…)’173 Since ownership 
transferred for security purposes is regarded as a security right, it must be assumed 
that the rules of enforcement apply with appropriate adaptation. The security owner 
may thus, in case of default, appropriate the transferred assets indefi netely, provided 
that the requirements of Article IX 7:216 DCFR are satisfi ed. Ownership retained on 
the basis of a reservation of ownership device, on the other hand, is treated as true 
ownership. The holder of a reservation of ownership device can in case of default 
terminate the contract (Article IX 7:301 par. 1 DCFR). If the holder subsequently sells 
the movable, he will be entitled to keep any surplus over the original price (Article IX 
7:301 par. 3 DCFR). He does not have to pay it to the original buyer.

6.5.5. The security trust

The DCFR also contains model rules for the trust in Book X. A trust is defi ned as a 
legal relation in which a trustee is obliged to administer or dispose of one or more 
assets  (the trust fund) in accordance with the terms governing the relationship (trust 
terms) to benefi t a benefi ciary or advance benefi t purposes (Article X 1:201 DCFR). 
In order to constitute a trust over a fund, a trustee must declare an intention to con-
stitute a trust in relation to that fund. The declaration must answer the requirements 
of Article X 2:201 DCFR. A trust can be constituted either by transfer (Article X 2:102 
DCFR) or without a transfer in accordance with Article X 2:103 DCFR). The effect of 
constituting a trust is the creation of a separate patrimony. Even though the trustee 
is the owner of the trust fund, it is distinct from his personal patrimony.

A trust can be constituted for different purposes, including security. The drafters 
gave a number of examples of how a trust may be used to secure the performance 
of an obligation. In essence, a security trust operates as follows. A debtor transfers 
a fund to a trustee who is obliged to return the fund only when the creditor’s right 
to performance is satisfi ed. The trustee may either be the creditor himself or a third 

173 Book IX, DCFR full edn (Sellier 2009), p. 5614.
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party. In each case, the creditor has a conditional right to benefi t dependent on the 
debtor’s failure to perform the obligation.

The drafters of the DCFR realised that ‘the rights to benefi t under trusts created 
to achieve security purposes are clearly capable of functioning like traditional pro-
prietary securities. The rules of Book IX would be dysfunctional if trusts for security 
purposes were not brought within their purview so as to ensure that kindred instru-
ments are treated alike in their security effects, regardless of the precise dogmatic 
basis on which they are construed.’174 Although the security trust is not regarded as 
a security right, Article IX 1:101 par. 2 (a) DCFR does determine that the regime of 
Book IX is applicable to security trusts as well, albeit with appropriate adaptations. 
The security trust will in principle have to be registered in order to ensure third-
party effectiveness. If an event of default occurs, the trustee will enforce the security 
trust in accordance with the rules of Book IX.

Conclusion

One of the diffi  culties about introducing the security transfer is that a balance has to 
be struck between respecting the concept of ownership and the need to protect the 
parties involved in the operation and if necessary the interest of third parties. Since 
this type of security is based on a transfer, the creditor obtains full entitlement to the 
transferred good, while his interest is limited to security. The creditor’s rights and 
powers will somehow have to be restricted to protect the interest of the debtor and 
that of other parties. If these restrictions are of a property law nature, the creditor’s 
ownership will be diminished. The more restrictions are accepted, the more the right 
of ownership will resemble a traditional security right. This chapter has discussed 
how French law, German law, English law and the DCFR have regulated the transfer 
for security purposes. Even though the legal systems in hand are different, none of 
them adopt a fully liberal approach with regard to the transfer for security purposes. 
They all, in one way or another, impose restrictions to protect the debtor and other 
parties.

German law
German law offers parties relatively great freedom to organise the security transfer. 
The transfer is not presumed to be made under the resolutive condition of payment. 
Parties have to agree to this modality. Furthermore, the conditions and method of 
enforcing the security ownership is determined by the security agreement. The rules 
of pledge will only be applied by way of analogy, if the security agreement is silent 
or somehow invalid. However, the secured creditor’s powers are restricted in bank-
ruptcy. A transfer of ownership for security purposes is typically accompanied by a 
delivery constitutum possessorium. If the security provider is declared insolvent, the 
secured creditor cannot demand the restitution of the object. He will instead have a 
so-called Absonderungsrecht (§§ 50 and 51 InsO), i.e. the proceeds of the sale of the 
object minus the costs mentioned in § 170 InsO. An interesting aspect about Ger-
man law is the doctrine of taking too much security, or Übersicherung. If the creditor 

174 Book IX, DCFR full edn (Sellier 2009), p. 5677.
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takes too much security from the start – known as anfängliche Übersicherung – the 
security agreement will be void. Even though there is some debate about this mat-
ter, the anfängliche Übersicherung will also invalidate the real agreement or Einigung. 
Another possibility is that during the course of the credit relation, the value of the 
transferred object becomes no longer proportionate to value of the secured claim. 
The German BGH has set the limit at 110 % of the realisable value, and at 150% of the 
market value of the transferred objects. If the market value of the objects exceeds 
150 % of the secured amount, the security provider will be entitled to a partial res-
titution. The security provider is also protected if the security taker goes bankrupt. 
A transfer for security purposes is regarded as a Treuhandabrede, i.e. a fi duciary 
transfer. Settlement of the secured debt does not automatically lead to a retransfer, 
unless parties have agreed to a conditional transfer. Instead, the security provider 
under certain circumstances has an Aussonderungsrecht in the sense of § 47 InsO. The 
security provider may separate the transferred object, if he has settled the secured 
debt, or is willing to do so on the basis of a quid pro quo basis.

French law
The French regime for the transfer for security purposes is shattered. Apart from the 
regulation of the fi ducie-sûreté in the Code civil, French law has recognised security 
transfer devices in other laws as well. It is not entirely clear how these devices relate 
to the fi ducie-sûreté.

The fi ducie-sûreté is an agreement on the basis of which the settlor transfers 
goods to the fi duciary for a certain purpose. Even though the fi duciary becomes 
entitled to those goods, they form a separate patrimony, in the sense that the 
fi duciary’s private creditors cannot take recourse against those goods. The regime 
for the fi ducie-sûreté aims to balance the interest of the creditor with those of the 
debtor and his other creditors. Since the fi ducie-sûreté is qualifi ed as a security 
right (Article 2329 under (4°) Cc.), it stands to reason that the security ownership is 
accessory to the secured claim. The question is whether settlement of the secured 
claim will lead to a retransfer by operation of law. Since the goods are part of a 
fi duciary patrimony, the fi duciary might have made debts and costs to administer 
this patrimony. It is possible that the costs will have to be settled before the goods 
can be transferred back to the settlor. Another possibility is that payment of the 
secured claim leads to a universal transfer, in the sense that the settlor acquires the 
goods as well as the debts to administer the fi duciary patrimony. The Code civil is 
unclear about this matter.

A different approach is adopted with regard to the cession Dailly à titre de garan-
tie. The Cour de cassation has ruled that an assignment for security purposes ends, 
without any formality being necessary, when the secured claim is settled. So even 
though the creditor is entitled to the assigned claim, he can only demand payment 
from the assigned debtor for an amount equal to the secured claim.

With regard to the enforcement of the fi ducie-sûreté, a distinction must be made 
between two situations. If the fi duciary is also the secured creditor, he will obtain 
the free disposal of the transferred goods. The other possibility is that someone else 
is the secured creditor. In that case, the fi duciary must either realise the goods for 
the benefi t of the creditor, or transfer it to the creditor so that he can freely dispose 
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of them. The debtor is protected, because the value of the appropriated goods must 
be determined by an expert.

French law is familiar with a number of insolvency proceedings. If the debtor is 
subject to a sauvegarde or a redressement judiciaire, the enforcement of the fi ducie-
sûreté may be  restricted. These restrictions apply to the fi ducie-sûreté whereby the 
object has remained with the settlor, i.e. the insolvent debtor. Since these proceed-
ings are aimed at continuing the company, the creditor should not be able to frus-
trate this aim by demanding the restitution of the transferred object. No restrictions 
apply in case of a liquidation judiciaire, because this proceeding is aimed at liquida-
ting the insolvent company.

English law
Under Enslish law, a transfer for security purposes is called a mortgage. Even though 
the mortgage is technically a transfer of ownership, the mortagee’s powers are limi-
ted both by contract and law to balance the interests of the parties involved. If the 
mortgage concerns a movable object, the mortgage agreement will usually restrict 
the mortgagee’s right to possession so that the object can physically remain with the 
mortgagor. Only in case of default will the mortgagee be entitled to demand posses-
sion. The circumstance that the mortgaged objects physically remain with the mort-
gagor entails the danger of a false appearance of wealth. A mortgage must therefore 
be registered on the basis of the Bills of Sale Act or the Companies Act 2006. Third 
parties can thus take notice of the mortgage by consulting the register.

If the debtor fails payment when it is due, the mortgagee will have the power to 
sell the mortgaged property. Although the mortgagee is free to exercise this power 
for his own benefi t, he does have an equitable duty to act in good faith. He can the-
refore not entirely disregard the interest of the mortgagor. When he decides to sell 
the property, he has a duty to take reasonable care to obtain a proper price for the 
property. The extent of this duty will depend on the circumstances of the case. The 
money that the mortgagee receives as a result of the sale will be held by him as trus-
tee. In short, he may use the proceeds to satisfy his claim plus costs and expenses. 
The surplus will be paid to the mortgagor, or to any second mortgagee.

The law also restricts the mortgagee’s powers if the mortgagor is put into admini-
stration. Since the objective of the administration is to rehabilitate the company, the 
moratorium that surrounds this procedure also applies to the mortgagee. The latter 
can therefore not enforce his rights except with leave of the administrator or by 
court order. If the company is wound-up, the mortgagee is free to enforce his rights. 
The purpose of a winding-up procedure in short is to liquidate the company’s assets 
and distribute the proceeds among creditors, followed by dissolving the company. 
Since the mortgaged assets do not belong to the company, the mortgagee is entitled 
to demand possession and enforce his rights.

DCFR
The DCFR contains model rules concerning a great number of private law matters, 
including security over movable assets. However, it is doubtful whether inspiration 
can be drawn from the DCFR with respect to the transfer for security purposes. Book 
IX of the DCFR takes a functional approach towards security rights. If a legal device 
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functions as a security, it will in most cases fall within the scope of Book IX, irres-
pective of its legal construction. A non-possessory pledge must be registered, just 
like a security transfer without a delivery of possession. The rules of Book IX also 
apply to the security trust. The fact that these different legal devices are subjected to 
the same regime blurs the differences between the underlying techniques. Under the 
DCFR, it does not seem to matter whether parties use a pledge or a security transfer: 
the secured creditor has the same rights of enforcement. This effect is amplifi ed by 
the fact that the DCFR does not contain rules regarding insolvency procedures. As 
a consequence, it is unclear whether the chosen technique for providing security 
makes any difference in case of insolvency.
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CHAPTER 7

Removing Article 3:84 par. 3 from 
the Dutch Civil Code

Introduction

After having discussed how the transfer for security purposes is regulated in other 
European legal systems, it is time to pick up the thread again. The objective of this 
legal comparison is to help determine what a legal regime for the security transfer 
should look like. If Article 3:84 par. 3 were to be removed from the Dutch Civil Code, 
parties would again be able to transfer property for security purposes. The question 
is whether this transfer should be regulated by law, and if so, how this regulation 
should be given shape. During the parliamentary treatment of Bill 33 334 on the 
pawn agreement, the minister responsible stated that if Article 3:84 par. 3 DCC were 
to be removed, a legal regulation would be required to reincorporate the fi duciary 
transfer for security purposes in the Dutch legal system. According to the minister 
responsible, it would stand to reason that the rules of pledge would be applicable 
again by way of analogy. The diffi  culty however would be to determine to what 
extent these rules should be applicable to the transfer for security purposes and 
for what purpose. The minister responsible believed that the reintroduction of the 
fi duciary transfer for security purposes without a clear legal regime would lead to 
great legal uncertainty.1

Even though the reintroduction of the transfer for security purposes would 
require a legal regime, it is doubtful whether creating this regime is as diffi  cult as the 
minister responsible led to believe. Dutch law was after all familiar with the transfer 
for security purposes, long before the introduction of the new Civil Code in 1992. Alt-
hough this regime was created by case law, it can be used to draw inspiration from. 
Inspiration can also be drawn from the experience in other European legal systems. 
The purpose of this chapter is to draw the contours of a possible regime. It will not 
go into details, because drawing up a regime on the level of actual provisions falls 
outside the scope of this book. As was explained in the introductory chapter, the aim 
of this book is to determine how EU directives that deal with matters of property law 
should be implemented in Dutch law. Since Article 3:84 par. 3 DCC has, more or less, 
become meaningless – even the legislator seems to have forgotten the rationale of 

1 Kamerstukken II, 33 334, 2012-2013, nr. 6, p. 13.



7.2 Removing Article 3:84 par. 3 from the Dutch Civil Code

184

the prohibition to transfer property for security purposes – the implementation of 
the title transfer fca might have been an opportunity to remove Article 3:84 par. 3 
from the Dutch Civil Code. This chapter will demonstrate that removing Article 3:84 
par. 3 DCC would have been possible without too much diffi  culty.

7.2. The nature of the transfer for security purposes

7.2.1. Different techniques with respect to the transfer for security purposes

As was said in the previous chapter, Meijers, who was the original drafter of the 
new Dutch Civil Code, believed it undesirable from a general jurisprudence point of 
view that a legal system should accommodate both a limited security proprietary 
right and a transfer for security purposes. Meijers referred in this connection to the 
continental legal systems, like French law, that categorically refused the duality of 
security devices.2 This reference is no longer accurate, because the European legal 
systems discussed in the previous chapter, including French law, recognise a limited 
proprietary security right next to the transfer for security purposes. However, the 
legal systems differ as to the technique(s) underlying the transfer for security purpo-
ses. These different techniques can be enumerated as follows.

The Directive for instance uses the technique of the full transfer of ownership. A 
title transfer fca is defi ned as an agreement under which full ownership of fi nancial 
collateral is transferred to the collateral taker for the purpose of securing the per-
formance of fi nancial obligations. The transferred goods thus become part of the 
collateral taker’s patrimony (technique 1). On the other side of the spectrum are the 
French fi ducie-sûreté and the security trust in the DCFR. They lead to the creation of 
a separate patrimony (technique 2). Even though the fi duciary or the trustee is the 
owner of the transferred property, the latter is separated from his private patrimony. 
A third technique is apparent with respect to the English mortgage, the French Ces-
sion Dailly, and to a certain extent German law.3 They have in common that the secu-
red creditor becomes entitled to the transferred property, but that it returns to the 
security provider when the secured claim is paid, without an additional act being 
necessary (technique 3).

7.2.2. A conditional transfer, unless parties have determined otherwise

If the fi duciary transfer under the old Dutch legal regime is compared with the techni-
ques above, it showed some similarity with the third technique. The Dutch Supreme 
Court ruled in a decision of 3 October 19804 that a transfer of property for security 
purposes was presumed to have occurred under the resolutive condition of payment 
of the secured claim. So, if the secured claim was paid, property would return to the 
security provider by way of law. Parties, however, were free to determine that the 

2 Meijers 1936, p. 269, Meijers 1948, p. 286.
3 As was explained in Chapter 6, the situation is somewhat different in German law. The German 

transfer for security purposes is not by default regarded as a transfer under a resolutive condition 
of payment.

4 HR 3 October 1980, ECLI:NL:HR:1980:AB8508, NJ 1981, 60 (Ontvanger v Schriks q.q.), par. 2.
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transfer would occur unconditionally. In that case, repayment of the secured claim 
would result in a mere obligation to retransfer property to the security provider.

A modern regime for the security transfer should be based on the presumption 
that the transfer occurs under the resolutive condition of payment of the secured 
claim (Article 3:84 par. 4 j° Article 6:22 DCC), unless parties have explicitly deter-
mined otherwise. The conditional transfer protects the security provider against 
the danger that the security taker becomes bankrupt. Fulfi lment of the condition, 
after all, has proprietary effect. The security provider could also be protected against 
this danger by creating a separate patrimony. However, this solution would be less 
suitable for the Dutch Civil Code, because it is in general unfamiliar with the trust or 
a trust-like device.5

7.2.3. No accessory right and no consecutive encumbrance

The fact that the security device is based on a transfer of property, rather than an 
encumbrance has two important consequences. First of all, ownership that has been 
transferred for security purposes is not a dependent right in the sense of Article 
3:7 DCC. The Dutch Supreme Court made this clear for the old fi duciary transfer6, 
but a security transfer under the new Dutch Civil Code should not be a dependent 
right either. A dependent right is defi ned as a right that is so tied to another right 
that it could not exist without that right (Article 3:7 DCC). Since ownership is the 
most inclusive right one can have over an object, it cannot be dependent on the exis-
tence of another right. The circumstance that ownership is transferred for a specifi c 
purpose does not change its character: security ownership still remains ownership.

However, the legal systems that have been discussed in the previous chapter 
show that there is no consensus on this matter. German law does not treat the Siche-
rungsübereignung as an accessory right. If the secured claim is assigned to a third 
party, an additional act will be necessary to transfer security ownership to that third 
party.7 The drafters of the DCFR on the other hand considered it a generally accep-
ted principle that a proprietary security right is accessory to the secured claim.8 
Article IX 5:301 par. 1 DCFR therefore determines that if a secured right is trans-
ferred to another creditor, the security right also passes to that creditor. Since the 
DCFR adopts a functional approach with respect to the concept of security right, 
ownership transferred for security purposes will be regarded as an accessory right. 
Whether the French fi ducie-sûreté is an accessory right is not entirely clear. Article 
2367 Cc explicitly determines that a retention of ownership (propriété retenue à titre 
de garantie) is an accessory right, but a similar provision is missing for the fi ducie-
sûreté. Nevertheless, Article 2329 under (4°) Cc. qualifi es the transfer for security 

5 The greatest diffi  culty is the so-called division of ownership. Dutch law adopts a uniform approach 
towards ownership. One person is by default the owner of an object and his creditors can take 
recourse against that object (Article 3:276 DCC). Since the rights to trust property are divided 
over the trustee and the benefi ciary, and given that the trustee’s personal creditors cannot take 
recourse against the trust property, a trust device is considered to be incompatible with Dutch 
law. See K ortmann 1996, p. 177, Wibier 2016, p. 68-72.

6  HR 18 February 1994, ECLI:NL:HR:1994:ZC1270, NJ 1994, 462 (Ten Kate v Wildervank).
7 Baur & Stürner 2009, § 57, par. 10, p. 789-790.
8 Book IX, DCFR full edn (Sellier 2009), p. 5591.
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purposes as a security right. It therefore stands to reason that the fi ducie-sûreté is an 
accessory right.

Secondly, the fact that this legal device is based on a transfer of property in prin-
ciple excludes the possibility that the security provider can encumber the transfer-
red property for a second time. With respect to the old fi duciary transfer for security 
purposes, the Supreme Court had determined that a claim could not be assigned 
for a second time by way of security after it had already been assigned to another 
creditor fi rst.9 This must also be the starting point of any modern regime in the Dutch 
Civil Code. Since ownership or entitlement is transferred to the secured creditor, the 
transferee no longer has the right of dispose of it. The legal systems that have been 
discussed in the previous chapter take a slightly different approach. In French law, 
the surplus value of the fi ducie-sûreté can, under certain circumstances, be recharged 
for the benefi t of a second creditor. The fi duciary will in that case administer the 
property not only for the benefi t of the fi rst creditor but also for the second. This 
possibility is specifi c for the trust-like construction of the fi ducie-sûreté and will the-
refore be unsuitable for Dutch law. Under English law, it is possible to create a second 
mortgage over the mortgaged property. Since legal ownership has already passed to 
the fi rst mortgagee, a second mortgage can only be created over the equitable right 
of redemption. In German law, the Sicherungsübereignung is not presumed to be a 
transfer under the resolutive condition of payment of the secured claim. Parties will 
explicitly have to agree to this modality. Since property will in that case automati-
cally return to the transferee when the condition is fulfi lled, the transferee is said 
to have a proprietary interest in the property, known as the Anwartschaftsrecht. The 
transferee is capable of disposing over this proprietary right.

A number of legal scholars have argued with regard to Dutch law that a conditio-
nal transfer in the sense of Article 3:84 par. 4 DCC leads to some type of proprietary 
interest as well.10 Since the transfer for security purposes is presumed to be a con-
ditional transfer, the transferor will have a proprietary position over the transferred 
property. Fulfi lment of the condition will after all cause the property to return to the 
transferor by way of law. In their view, the transferor should be able to dispose of this 
proprietary position: i.e. the expectation to obtain full property.

The Dutch Supreme Court has confi rmed this in the decision of Rabobank v Reu-
ser11. In this case, a cultivation system had been sold under retention of title in the 
sense of Article 3:92 DCC. According to that provision, the transfer is presumed to 
have occurred under the suspensive condition of payment of the purchase price. The 
buyer nevertheless established a pledge over the conditional ownership of the cul-
tivation system. The principal question that the Supreme Court had to answer con-
cerned the transferee’s legal position in the intermediate period between delivery 
and payment of the purchase price. In essence the Supreme Court ruled that in the 
intermediate period both the transferor and the transferee are conditional owners of 

9 HR 15 March 1991, ECLI:NL:HR:1991:ZC0171, NJ 1992, 605 (Veenendaal v. Hogeslag).
10 Reehuis 2010, par. 104, p. 95-96, Verstijlen 2007(a), p. 824, Snijders 2006(a), p. 227-228,  Schel-

tema 2003, p. 343 ff., Kleijn note under  HR 3 June 1973, ECLI:NL:HR:1973:AC0385, NJ 1974, 346 
(Nationaal Grondbezit v Kamphuis). Against Vriesendorp 1985, p. 85-90, Kortmann, 1992, p. 205-
208, Zwalve 2006, p. 270-273.

11  HR 3 June 2016, ECLI:NL:HR:2016:1046, NJ 2016, 290 (Rabobank v Reuser).
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the object. The transferor is owner under the resolutive condition of payment, while 
the transferee is owner under the suspensive condition of payment; their respective 
powers of disposal are restricted accordingly. As a consequence, the transferee can 
only dispose of the object under the same suspensive condition of payment. If the 
transferee were to establish a right of pledge over the object, an unconditional pledge 
would exist over the conditional ownership. Once the condition has been fulfi lled, 
the right of pledge will grow into a pledge over the unconditional ownership.12

What has been said in Rabobank v Reuser with regard to the retention of title in 
the sense of Article 3:92 par. 1 DCC will also apply to the security transfer. Since the 
fi duciary transfer is presumed to occur under the resolutive condition of payment, 
both the security provider and the security taker will be conditional owners of the 
transferred object. The latter is owner under a resolutive condition, while the fi rst 
remains owner under a suspensive condition. The advantage of this construction is 
that the security provider can still dispose of the object, albeit under the suspensive 
condition of payment. He may for instance encumber the object with an uncon-
ditional (undisclosed) right of pledge. As was said just now, payment will cause the 
pledge to grow into a pledge over the full ownership. In other words, the surplus 
value does not form an economic deadweight. The security provider can use it, for 
instance, as collateral to obtain additional credit.

7.3. Formalities

7.3.1. A written agreement

Since a transfer of property for security purposes is a transfer in the sense of Article 
3:84 par. 1 DCC, the formalities of that provision have to be fulfi lled. The transfer of 
property requires an act of delivery on the basis of a valid cause by somebody who is 
entitled to dispose of the property. The cause will in this case consist of an agreement 
that obliges the owner to transfer ownership for security purposes. Even though an 
agreement can be created free of form under Dutch law, it is perhaps necessary to 
impose requirements with respect to the agreement to transfer property for security 
purposes. The agreement must be in writing and has to mention explicitly that the 
transfer of property occurs by way of security. If a regime were to be introduced for 
the transfer of property for security purposes, it would be possible under the Dutch 
Civil Code to provide security on the basis of a limited proprietary security right as 
well as a transfer of ownership. Since the formalities for the transfer of ownership 
and those for the creation of a limited proprietary right may sometimes overlap, 
confusion may arise whether parties intended the one or the other. The agreement 
must therefore explicitly state that the provision of security occurs on the basis of a 
transfer of property. A similar requirement exists, for instance, with respect to the 
bordereau Dailly. The bordereau, among other things, has to mention whether the 
mobilisation of claims occurs on the basis of an assignment (cession) or a pledge 
(nantissement).

12 Ibid, par. 4.2.3-4.2.4.



7.3.2 Removing Article 3:84 par. 3 from the Dutch Civil Code

188

7.3.2. Registration of a transfer of movable objects delivered constitutum 
possessorium

The drafters of the DCFR considered publicity by way of registration one of the 
principles of European private law.13 Even though many European legal systems are 
familiar with a form of public registration, notable exceptions are German law and 
Dutch law. Whether Dutch law should adopt a public registration system for security 
rights is open for debate.14 However, it will not be discussed here any further.15 
The fact is that a non-possessory pledge under the present Dutch Civil Code is not 
knowable to third parties. Even though the creation of a non-possessory pledge 
over movable objects requires that a deed of pledge is registered with the tax offi  ce 
(Article 3:237 par. 1 DCC), the act of registration is not a means of publicity. This 
requirement merely ensures that the creation of the pledge has a certain date, which 
diminishes the risk of anti-dating the deed of pledge. Attaching a certain date to the 
creation of a pledge also helps determining priority in case of collision of rights.16

Even though the regime for the transfer for security purposes should be in kee-
ping with the system of Article 3:84 par. 1 DCC as much as possible, it might be 
prudent to demand registration in case possession is delivered by way of constitutum 
possessorium. This mode of delivering possession consists of a mere declaration that 
the transferor of the object shall henceforth hold the object as holder for the trans-
feree who shall become the (indirect) possessor of it (Article 3:115 sub a DCC). In 
order to prevent disputes concerning the exact date on which delivery of possession 
and thus the transfer of ownership have occurred, the formalities of Article 3:237 
par. 1 DCC should be adopted for the delivery constitutum possessorium, at least with 
respect to the transfer of ownership by way of security.

7.4. Enforcement of property transferred for security purposes

As was said earlier, the Directive does not contain any (substantive) provisions on the 
enforcement of the title transfer fca.17 Parties to a title transfer fca are entirely free 
to determine how their arrangement will be enforced, even if the transfer of fi nan-
cial collateral merely occurred to serve as security for the repayment of the fi nancial 
obligation. This choice not to regulate the enforcement of security ownership is not 

13 Book IX, DCFR full edn (Sellier 2009), p. 5494-5495.
14 See a.o. Struycken 2009, p. 115-186, Beekhoven van den Boezem & Goosmann 2010, p. 43-55, 

Hamwijk 2011, p. 613-630, Kaptein 2016, p. 247 ff. See with regard to the question whether a regis-
tration system should be introduced on a European level, Hamwijk 2014, p. 331- 373, Juutilainen 
2018, p. 158 ff.

15 Chapter 10 will discuss in more detail whether a registration system for security rights is desirable 
for Dutch law.

16 Pitlo/Reehuis & Heisterkamp 2019, par. 765, p. 557-558, Asser/Van Mierlo & Krzemiński 3-VI 
2020/166.

17 Article 4 par. 5 of the Directive is a possible exception. On the basis of this provision, Member 
States must ensure that an fca can take effect in accordance with its terms notwithstanding the 
commencement or continuation of winding-up proceedings or reorganisation measures in res-
pect of the collateral provider or collateral taker. This provision applies both to a security fca and 
a title transfer fca, but is not substantive in nature. It does not describe how a title transfer fca 
should be enforced.
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an example worth following. Any regime in the Dutch Civil Code on the security 
transfer should explicitly regulate the matter of enforcement to strike a balance 
between the interest of the secured creditor and those of the security provider and 
his other creditors.

7.4.1. Power to sell the transferred property

Under the legal regime prior to 1992, it was presumed that the rules of pledge were 
applicable by way of analogy to the transfer for security purposes as much as pos-
sible. The transferee had to take recourse against the transferred good in accordance 
with the Articles 1200-1204 old DCC. A modern regime should provide for two diffe-
rent types of enforcement. If an event of default occurs, the creditor will be entitled 
to demand possession of the transferred object, and sell it to a third party. This sale 
may occur either on a public auction, or privately. Even though the creditor exercises 
this power in his own interest, he is obliged to the security provider to obtain a 
commercially reasonable price. As was explained in the previous chapter, English 
law and German law impose a similar obligation on the mortgagee, respectively the 
Sicherungseigner. If claims are assigned for security purposes, the secured creditor 
will have a choice. He may either choose to sell the assigned claims, or choose to 
demand payment from the assigned debtor(s). The present Dutch Civil Code already 
provides the pledgee a similar choice with respect to pledged claims (Article 3:246 
DCC).

Until the moment that the transferred property has been sold, the debtor is entit-
led to redeem the property by paying the secured claim in full. When the transferred 
property has been sold, the secured creditor will have to use the acquired proceeds 
to settle the costs incurred by the sale and use the remainder to satisfy the secured 
claim. Any surplus must be paid to the security provider. All the legal systems dis-
cussed in the previous chapter, including the DCFR, adhere to the principle that the 
secured creditor may not profi t from his security right by keeping any surplus.

7.4.2. Appropriation followed by a set-off

A second technique should be adopted which consists of an appropriation of the 
transferred property. The term ‘appropriation’ is, as was said earlier, somewhat 
unfortunate in this connection, because the creditor is legally already the owner. 
The technique in essence entails a set-off. If parties agree to transfer property for 
security purposes they may agree that in case of default the transferee shall indefi -
nitely keep the transferred property and that the value of the transferred property 
shall be deducted from the amount of the secured claim. The secured creditor must 
pay any surplus value to the security provider. In order to ensure that the value is 
set in a commercially reasonable manner, the parties need to appoint an expert who 
shall assess the property’s market value. The need to appoint an expert may be dis-
regarded if the property has a certain value, or if similar property is normally traded 
on a market. French law has adopted a similar approach for the enforcement of the 
fi ducie-sûreté (Article 2372-3 Cc).
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7.5. The transfer for security purposes and third parties

7.5.1. Ineffective against certain other creditors?

As was explained just now, Duch law is unfamiliar with a public registration system 
for security rights over movable objects and claims. Other creditors are thus kept in 
the dark whether particular assets of the security provider are encumbered with a 
security right. A possible comeback of the security transfer will probably not change 
this lack of publicity. The introduction of a public registration system entails a radical 
change with the existing system of taking security and cannot be introduced over-
night.

In the past, however, the transfer of ownership for security purposes was some-
times disregarded to protect the interests of third parties. This solution had been 
applied to protect a creditor who had a specifi c legal privilege over an object, and a 
dispatching agent who had a general legal privilege on the basis of Article 58 Gene-
ral Act with regard to Customs and Excise duties (Algemene Wet inzake Douane en 
Accijnzen). Although disregarding the transfer of ownership for security purposes 
was perhaps necessary to reach a just result, the solution was less accurate from a 
dogmatic point of view. Since the transfer had been validly made, it was unclear how 
this transfer could be disregarded to protect the interests of others. A regime for the 
security transfer should not adopt a similar measure to protect the interest of third 
parties and it is doubtful whether such a measure would be necessary under the 
present Dutch Civil Code. In the past, the measure was only applied if the delivery of 
possession occurred by way of constitutum possessorium. The new Dutch Civil Code 
recognises the constitutum possessorium as a valid method of delivering possession, 
but this delivery is deprived of its effect to protect parties with an older proprietary 
right over the transferred object (Article 3:90 par. 2 DCC). A similar protection against 
the covert nature of the delivery constitutum possessorium can be found throughout 
the Dutch Civil Code.18 These restrictions would mutatis mutandis also apply to the 
transfer of ownership for security purposes, provided of course that the delivery 
occurred by way of constitutum possessorium.

7.5.2. Taking too much security

Every creditor is entitled to take recourse against all the debtor’s assets to satisfy his 
claim. If there is a collision of creditors, the net proceeds will be distributed in accor-
dance with the principle of pari pasu (Article 3:277 DCC). A creditor may enhance his 
position by taking security either in the form of a pledge or a mortgage. However, 

18 A specifi c privilege is not a right in the sense of Article 3:90 par. 2 DCC. However, this provision is 
with the necessary adaptations also applicable to the specifi c privilege arising in connection with 
the costs made for maintaining an object (Article 3:284 par. 2 DCC). The regulation on the right 
of reclamation (recht van reclame) provides another example in which the delivery constitutum 
possessorium is deprived of its effect. An unpaid seller who exercises his right of reclamation can 
demand the sold object as his property. He can even demand the object from a third-party trans-
feree, if possession has been delivered to that party by way of constitutum possessorium. This 
means that the sold object is physically still with the original buyer (Article 7:42 DCC).
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taking security inevitably means that other creditors are deprived, at least de facto, 
of the ability to take recourse against the encumbered property, because they rank 
second to the secured creditor.19 The recognition of the collective deed of pledge 
in the case of Dix q.q. v ING20 has increased the scale of this problem, because this 
legal construction enables creditors to take security over large volumes of claims and 
movable objects with relative ease.21 Since it stands to reason that the technique of 
the collective deed of pledge would also be used in connection with the transfer for 
security purposes, the question arises whether the regime for the security transfer 
should impose restrictions on the ability to take security.

7.5.2.1. Erba case: creating a false appearance of creditworthiness

In the case of Erba v Amsterdamse Bank 22, the Supreme Court determined that under 
certain circumstances a bank could be liable against his client’s other creditors for 
creating a false appearance of creditworthniness. Transferring ownership in itself 
did not constitute an unlawful act. However, the amount of property that had been 
transferred and the manner in which this transfer occurred might in combination 
with other circumstances lead to the conclusion that – if the bank should not have 
restrained from providing credit – it should at least have taken the interests of third 
parties into consideration. Failure to do so could lead to liability on the basis of com-
mitting an unlawful act. In this case, a bank had given a substantial credit to a com-
pany that was in fi nancial distress. The company, in return, transferred all its present 
and future assets to the bank by way of security. Since the credit arrangement was 
not made public, suppliers trusted the (false) appearance of creditworthiness and 
continued to deliver goods and services to the company. According to the Supreme 
Court, the bank could under circumstances be liable on the basis of tort, if it knew or 
could have foreseen that if credit were to be stopped the new and still unpaid sup-
pliers would be harmed due to the lack of recourse, while the bank took insuffi  cient 
care to protect their interests. It is uncertain however whether the decision in the 
Erba case of 1957 still has any practical relevance today.23 Developments in the fi eld 
of company law – in particular the company’s obligations to publicise an annual 
account and to keep an administration of the company – have diminished the risk 
of a false appearance of creditworthiness. Diligent suppliers are now better capable 
of determining the company’s true fi nancial state.24 The fact remains that cases in 

19 Cf. Verstijlen 2013, p. 8, Van den Heuvel 2004, p. 66-69.
20 HR 3 February 2012, ECLI:NL:HR:2012:BT6947, NJ 2012, 261 (Dix q.q. v ING).
21 The construction of a collective deed of pledge essentially relies on a power of authority granted 

by the pledgor to the pledgee. On the basis of this authority, the pledgee is entitled to draw up a 
deed of pledge and sign it on behalf of the pledgor. The deed of pledge will consequently have to 
be registered at the tax offi  ce. Since the pledged claims do not have to be specifi ed in the deed 
itself – a general description like ‘all present claims and future claims that will immediately arise 
out of any legal relation existing at the time of registration’ is considered suffi  cient – the pledgee 
can pledge all the pledgor’s present and future claims to himself by drawing up a deed of pledge 
and registering it at the tax offi  ce on a daily basis.

22 HR 28 June 1957, ECLI:NL:HR:1957:AG2021, NJ 1957, 514  (Erba v Amsterdamse Bank).
23 See Deterink & Prinsen 1996, p. 155, Blomkwist 1988, p. 144-120, Pabbruwe 1987, p. 322.
24 Deterink & Prinsen 1996, p. 157.
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which a bank has been held liable on the basis of creating a false appearance are few 
to none.25

7.5.2.2. Limiting the amount security that a creditor may take

Since liability on the basis of the Erba-principle seems to be merely academic, the 
regime for the security transfer should provide for other measures to protect third 
parties. One of them could be to limit the amount of security that a creditor may take. 
German law is interesting in this respect, because it is familiar with the prohibition 
of Übersicherung – the situation that (the value of) the transferred property not only 
covers the secured claim, but considerably exceeds it. As was explained in the pre-
vious chapter, German law makes a distinction between anfängliche Übersicherung 
and nachträgliche Übersicherung. If the value of the transferred property blatantly 
exceeds the secured claim, the security agreement will be void. Even though it is 
somewhat controversial, German legal scholars accept that contrary to the Abstrak-
tionsprinzip the transfer itself will also be void. Nachträgliche Übersicherung, roughly 
speaking, occurs if the market price of the transferred property starts to exceed the 
limit of 150 per cent of the secured amount during the term of the loan or credit. This 
situation may for instance arise after partial payment of the secured claim. When the 
limit of 150 per cent is passed, the security provider will become entitled to claim a 
proportion of the transferred property, the so-called Freigabeanspruch. For obvious 
reasons, Nachträgliche Übersicherung is only recognised in cases where a bundle of 
goods are transferred for security purposes, like a company’s revolving inventory.

The prohibition of Übersicherung might with the necessary adaptations also be 
suitable for Dutch law. Even though a bank is in principle free to take security, the 
manner in which security is taken and the amount of security that is taken may 
under certain conditions impose a duty on the bank to take the interests of other 
(new) creditors into consideration. This follows from the decision in the Erba case. 
The secured creditor’s duty to take the interests of other (new) creditors into con-
sideration might also entail the obligation to release some of the transferred pro-
perty when a certain limit has been crossed. Other measures are of course also pos-
sible. English law, for instance, is familiar with the ring-fencing measure of section 
176A of the Insolvency Act. This particular measure has not been discussed in the 
previous chapter, but it is designed to protect the interests of the unsecured creditor 
against the holder of a fl oating charge. If a fl oating charge has been created over the 
assets of a company and this company becomes subject to an insolvency procedure, 
a certain percentage of the proceeds will be available for the unsecured creditors.26 
Even though a charge is technically speaking an encumbrance, a similar measure 
could be adopted in Dutch law. The regime for the security transfer may, for instance, 
require that if the security provider goes bankrupt, the secured creditor shall pay a 

25 Liability is sometimes accepted in a parent-subsidiary relation. Under certain circumstances, a 
parent company can be held liable against the creditors of the subsidiary company for creating 
a false appearance of creditworthiness. See  HR 25 September 1981, ECLI:NL:HR:1981:AG4232, 
NJ 1982, 433 (Re Osby) and  HR 21 December 2001, ECLI:NL:HR:2001:AD4499, NJ 2005, 96 (Sobi/
Hurks).

26 Goode & Van Zwieten 2019, par. 6.37, p. 245-246.
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contribution to the trustee which is based on the (realised) value of the transferred 
property.27

It must be kept in mind that the problem of taking too much security is a general 
problem. The recognition of the collective deed of pledge has made it very easy for 
creditors – in particular the banks – to take security in the form of a silent pledge.  
The bank will in most cases have a (silent) pledge over virtually all of a company’s 
movable objects and claims. By the Supreme Court’s own admission28, the principles 
on which the Articles 3:276 and 3:277 DCC are based – the paritas creditorum – have 
in reality been greatly undermined for the unsecured creditors.  So, if the legislator 
had to introduce a regime for the transfer for security purposes, it would have to 
consider the problem of taking too much security at the expense of the group of 
unsecured creditors. Measures that should restore the balance between the interests 
of the secured creditor and those of the unsecured creditors should however not only 
be taken with respect to the transfer for security purposes, but also for the pledge.29

7.6. Insolvency of the security provider

A regime for the transfer for security purposes should regulate the secured creditor’s 
position in case the security provider becomes insolvent. The Dutch Bankruptcy Act 
is familiar with three different insolvency procedures, namely bankruptcy (faillis-
sement), the suspension of payment (surseance van betaling) and the debt repayment 
procedure for natural persons (schuldsanering natuurlijke personen). Since the latter 
is specifi cally written for natural persons who are in fi nancial diffi  culty, it will not be 
discussed here. Bankruptcy and the suspension of payment serve different purposes. 
The suspension of payment is a temporary measure that grants the debtor with a 
liquidity problem a postponement of payment. The ultimate aim of the suspension 
of payment measure is to settle or partially settle the company’s unsecured creditors 
without having to liquidate the company. However, in most cases, the suspension of 
payment is the porch to bankruptcy. The purpose of the bankruptcy procedure is to 
liquidate the company’s assets and distribute the proceeds among the creditors.30

7.6.1. Application of the rules of pledge with appropriate adaptation

The reintroduction of the transfer of property for security purposes means that 
changes will have to be made in order to accommodate this legal device. Howe-
ver, these changes do not have to be drastic. Before the abolition of the transfer for 
security purposes in 1992, the rules of the Dutch Bankruptcy Act concerning the 
pledge were applied with appropriate adaptation to the security ownership.31 A 

27 The Draft for an Insolvency Act (Voorontwerp Insolventiewet) contains a similar provision for the 
holders of a pledge or a mortgage. If holders of a pledge or a mortgage realise the encumbered 
good, they will have to pay a contribution out of the proceeds to the bankrupt (Article 3.6.10 par. 
1 Draft). See Kortmann & Faber 2007, p. 267.

28 Dix q.q. v ING, par 4.8.3.
29 See Verstijlen 2013, p. 13, Kaptein 2016, p. 282 ff.
30 Polak & Pannevis 2017 p. 2-3.
31 See HR 3 January 1941, NJ 1941, 470.
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similar approach could be followed with respect to the security transfer under the 
new Dutch Civil Code. If a company goes bankrupt, the holder of the mortgage or a 
pledge can exercise his rights, as if there was no bankruptcy (Article 57 DBA). This 
would mutatis mutandis also apply to the security owner.

Compulsory arrangement with creditors
In 2020, the Dutch legislator adopted the so-called Wet homologatie onderhands 
akkoord32 or the Approval of a Private Arrangement Act. The principal aim of this 
Act is to facilitate the restructuring capacity of companies in fi nancial distress. A 
company that is heavily indebted runs the risk of becoming insolvent. If some of its 
businesses are viable, the company may want to restructure its debt burden. One of 
the ways that the company can achieve this is by entering into an arrangement with 
its creditors. The problem was that all creditors had to agree to this rearrangement 
of debts.

The Act contains a regime for the restructuring of companies in fi nancial distress 
which includes, as a measure of last resort, a compulsory arrangement. In essence 
the regime operates as follows. If a debtor is in a position that he will likely not be 
able to continue paying his debts, he may offer his creditors and shareholders, or a 
number of them,  an arrangement (akkoord) which can be approved by a court (Arti-
cle 370 par. 1 DBA). The creditors and shareholders are of course allowed to vote on 
this arrangement. For this purpose, they are, as a rule, grouped into different classes 
(Article 374 par. 1 DBA). If at least one class of creditors has agreed to the arrange-
ment, the debtor can request the court in writing to approve it. Other creditors can 
be bound by the arrangement even though they have rejected it. The approval is 
subject to a number of conditions which will not be discussed here.

As was said just now, the creditors and shareholders are placed in different clas-
ses, if they belong to different categories. The creditors that are entitled to a pledge 
or a mortgage form a separate class only for that part of their claim to which the 
preference applies (Article 374 par. 3 DBA). Since the rules of pledge (and mortgage) 
are mutatis mutandis applicable to security ownership, the security taker should be 
in the same or a similar class as the secured creditors.

7.6.2. Insolvency and the assignment for security purposes

A matter that perhaps requires specifi c attention in this connection is the assignment 
of claims for security purposes. It stands to reason that this type of assignment will 
probably be made silently – i.e. without notifying the assigned debtor (Article 3:94 
par. 3 DCC). The question arises what the assignee’s position will be if the assigned 
claim is paid before the assignor is declared bankrupt and if payment is made during 
his bankruptcy. This issue has already become real with respect to the title transfer 

32 Wet van 7 oktober 2020 tot wijziging van de Faillissementswet Act of 7 October 2020 to amend 
the Bankruptcy Act in connection with the possibility to approve a private arrangement (Wet 
homologatie onderhands akkoord),  Stb. 2020, 414. (Act of 7 October 2020 to amend the Bank-
ruptcy Act in connection with the possibility to approve a private arrangement (Approval of a 
Private Arrangement Act), Stb 2020, 414).
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fca, since the scope of the Directive has been enlarged to include credit claims.33 
However, the discussion will concentrate on the assignment for security purposes 
in general.

7.6.2.1. Payment of the assigned claim before bankruptcy

If a claim is assigned in accordance with Article 3:94 par. 3 DCC, the assignment 
will have full effect from the moment of registration, provided of course that the 
other requirements of Article 3:84 par. 1 DCC have been fulfi lled. Since the assignee 
is the new creditor, payment of the assigned claim should from that moment on 
be made to him. However, as long as no notifi cation has been made, the assigned 
debtor may in good faith consider the person of the assignor to still be his creditor. 
If the assigned debtor consequently pays his debt to the assignor, this payment will 
on the basis of Article 6:34 j° 3:94 par. 3 DCC be in discharge of his obligation. The 
assignee is nevertheless entitled to demand restitution of the received money from 
the assignor (Article 6:36 DCC). Since a claim on the basis of Article 6:36 DCC is a 
mere personal right, the assignee will in case of bankruptcy rank pari passu with 
other ordinary creditors for the restitution of the received sum. The position of the 
assignee is different from that of the pledgee on this point. Payment to the pledgor 
before bankruptcy is in principle valid, because as long as no notifi cation has been 
made the pledgor is still entitled to receive payment (Article 3:246 par. 1 DCC). As 
a consequence, the pledgee will have no right to demand restitution in the sense of 
Article 6:36 DCC.34

7.6.2.2. Receiving payment after bankruptcy

The position of the assignee becomes different if payment is made after the assig-
nor has been declared bankrupt. Again the assignor is in principle not entitled to 
demand or receive payment. Even if this power has been (tacitly) given to him, this 
power will immediately end after the declaration of bankruptcy (Articles 3:72 (b) 
and 7:422 par. 1 (b) DCC). If the assigned debtor of his own accord pays the assignor 
after the declaration of bankruptcy, the claim for restitution on the basis of Article 
6:36 DCC will be an ordinary estate claim.35 After the apportionment of the general 
bankruptcy costs, the claim will be paid before the preferential creditors and the 
ordinary creditors. This is again an important difference with the right of pledge over 
claims. Payment of a pledged claim to the trustee will extinguish the right of pledge. 
On the basis of the rule in Mulder q.q. v CLBN36, the pledgee will have a preference 
over the money received in accordance with its priority. The pledgee will however 
have to wait for the distribution of the liquidation proceeds, and have to contribute 
to the bankruptcy costs.

33 Cf. Beekhoven van den Boezem & Bergervoet 2011, p. 48-56.
34  HR 12 July 2002, ECLI:NL:HR:2002:AE3387, NJ 2003, 194 (Rabobank v Knol q.q.).
35 Kamerstukken II, 2003-2004, 28 878, nr. 5, p. 13. Cf. Pitlo/Reehuis & Heisterkamp 2019, par 269, 

p. 254, Biemans 2011, par. 710, p. 687.
36  HR 17 February 1995, ECLI:NL:HR:1995:ZC1641, NJ 1996, 471 (Mulder q.q. v CLBN).
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7.6.2.3. Actively collecting payment by the bankruptcy trustee

In the previous situation, the payment occurred of the debtor’s own accord. The 
question arises what will happen if the trustee actively collects payment of the 
assigned claims. In order to answer this question, it is helpful to look at the pendant 
situation for the silent pledge. Since the creation of a pledge is an encumbrance of 
property, the pledgor remains entitled to the claim. He can demand and receive pay-
ment of the pledged claim as long as the pledge has not been notifi ed to the pledged 
debtor (Article 3:246 par. 1 DCC). In the cases ING v Verdonk q.q.37 and Hamm q.q. v 
ABN Amro38, the Supreme Court restricted the trustee’s power to actively collect pay-
ment of the pledged claims. Although the bankruptcy trustee is in principle entitled 
to demand payment of the pledged claims in the interest of the bankrupt estate, the 
trustee may not frustrate the pledgee’s ability to exercise his rights by demanding 
payment of the pledged claims immediately after the pledgor has been declared 
bankrupt. The trustee must grant the pledgee a reasonable amount of time to exer-
cise his rights in accordance with Article 57 Bankruptcy Act. In case of a professional, 
undisclosed pledgee, like a bank, the term is set at 14 days counting from the day 
after the declaration of bankruptcy. If the trustee nevertheless demands and receives 
payment within the 14-day period, he will have committed an unlawful act against 
the pledgee. The latter will in that case obtain an estate claim (boedelvordering) with 
the same rank as the original pledge for the repayment of the money received. If the 
trustee collects payment after the 14-day period, the pledgee will lose his right of 
pledge pursuant to Article 3:81 par. 2 (a) DCC, but maintains his preference over the 
money received, according to the rule in Mulder q.q. v CLBN.

The main difference between a silent pledge and an assignment for security pur-
poses is clear. Since the assigned claims are no longer part of the assignor’s patri-
mony, the bankruptcy trustee will not be entitled to collect payment of the assigned 
claims. Actively collecting payment thus qualifi es as an unlawful act against the 
assignee. The latter will in line with the Supreme Court’s decision in Hamm q.q. v 
ABN Amro obtain a preferential – but not a supra-preferential39 – estate claim for the 
restitution of the money received.40 It should nevertheless be possible that the trus-
tee under certain circumstances can demand and receive payment of the assigned 
claims. This power would for instance be desirable if the trustee believed that the 
bankrupt estate might benefi t from a surplus value, while the assignor was tardy 
with exercising his rights. Since the rules of the Dutch Bankruptcy Act concerning 
the right of pledge are proposed to be applicable to the security assignment, albeit 
with appropriate adaptations, the trustee will pursuant to Article 58 DBA be able 
to grant the assignee a reasonable period of time to exercise his rights, if necessary 
with the help of the trustee in the form of providing information about the assigned 
claims. If no notifi cation has been made within that period of time, the trustee will 

37  HR 22 June 2007, ECLI:NL:HR:2007:BA2511, NJ 2007, 520 (ING v Verdonk q.q.).
38 HR 30 October 2009, ECLI:NL:HR:2009:BJ0861, NJ 2010, 96 (Hamm q.q. v ABN Amro).
39 Rongen argues that the claim must be treated as a supra-preferential estate claim similar to the 

one in Ontvanger v Hamm q.q. The trustee will thus immediately have to satisfy the assignee’s 
claim out of the assets in the bankrupt estate. Rongen 2012, par. 507, p. 602.

40 Cf. Beekhoven van den Boezem & Bergervoet 2011, p. 54.
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become entitled to demand payment of the assigned claims. Since the payments that 
the trustee receives technically do not belong to the bankrupt estate, the assignee 
should have a bankruptcy claim41 for restitution of the money received. If the pro-
ceeds are higher than the secured claim, the assignee will only obtain a bankruptcy 
claim to receive an amount equal to the secured claim.

Although the trustee’s task is to administer and liquidate the bankrupt estate, it is 
not unprecedented that the trustee can dispose over goods that do not belong to the 
debtor’s patrimony. Before the introduction of the new Dutch Civil Code in 1992, the 
legal doctrine considered Article 58 old DBA42 to be applicable by way of analogy to 
the transfer for security purposes.43 A secured creditor – i.e. a holder of a mortgage 
or a pledge – was obliged under the old regime of the Insolvency Act to exercise his 
rights within a month after the declaration of bankruptcy (Article 58 old DBA). If the 
secured creditor failed to do so, the bankruptcy trustee could demand restitution of 
the encumbered property and execute the property himself on the basis of Article 
58 old DBA. The secured creditor of course remained entitled to the proceeds. Since 
the Articles 57 and 58 old DBA were considered to be applicable to the transfer for 
security purposes, it was possible that the trustee could dispose over property that 
did not belong to the bankrupt estate. The security owner in that case would have 
to wait until the bankruptcy was settled.44 Whether the trustee also had this power 
with respect to claims that were assigned for security purpose is uncertain. The mea-
sure that is proposed here with respect to the security assignment, admittedly, has a 
number of theoretical diffi  culties45, but it is in keeping with the solution formulated 
by the Supreme Court in Mulder q.q. v CLBN for the silent pledge. Payment of a pled-
ged claim made either of the debtor’s own accord or after a request by the trustee 
will extinguish the claim and thus the right of pledge. However, the silent pledgee 

41 The question is whether the claim for restitution readily falls under one of the categories of 
bankruptcy claims formulated by the Supreme Court in Koot v Tideman q.q. (HR 19 April 2013, 
ECLI:NL:HR:2013:BY6108, NJ 2013, 291). It is in particular uncertain whether this claim can be 
qualifi ed as an estate claim of the second category: debts made by the trustee in his offi  cial capa-
city. The claim after all arises because the trustee has lawfully collected the assigned claims. It 
cannot be said that his intention is necessarily aimed at creating this claim of restitution. For this 
reason, the regulation of the transfer for security purposes should explicitly determine that the 
claim for restitution is an estate claim.

42 Before 1992, the wording of Article 58 DBA was slightly different from that of the present provi-
sion. It read that ‘the mortgage creditor and the pledgee (…) are obliged to exercise their rights 
within one month after the insolvency has begun (…).’ (‘De hypothecaire schuldeischer en de 
pandhouder (…) zijn verplicht hunne rechten uit te oefenen vóór het verstrijken van ééne maand, 
nadat de insolventie is begonnen (…)’)

43 Polak 1969, p. 155, Asser-Van Oven 1967, p. 106.
44 Polak 1969, p. 155-156.
45 One theoretical diffi  culty is the question for whose benefi t the trustee collects payment of the 

assigned claims. In a slightly different context, Rongen has argued that a bankruptcy trustee col-
lects payment for the benefi t of the assignee. It should be stressed however that Rongen adopts a 
different view with respect to the assignor’s right to receive and collect payments. Rongen belie-
ves that as long as no notifi cation has been made the assignor remains entitled to receive and 
collect payment, even after the assignor has been declared bankrupt. Since the assigned claims 
do not belong to the bankrupt estate, the bankruptcy trustee can only demand payment for the 
benefi t of the assignee. He will immediately have to pay the money received to the assignee. See 
Rongen 2012, par. 498, 509, p. 586-591, 608. This argument is unconvincing, because the idea that 
the trustee actively collects the assigned claims for the benefi t of the assignee seems to be incom-
patible with the task of the trustee as described in Article 68 Bankruptcy Act.
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will somehow remain entitled to the money received. The principal difference is 
that in case of an assignment for security purposes, the assignee will acquire a bank-
ruptcy claim for the restitution of the received money.

7.6.3. Insolvency of the security taker

One issue will have to be addressed here that has gained some interest since the 
CJEU’s decision in the Aviabaltika  case, namely the security provider’s position in 
case the security taker goes bankrupt. Under the proposed regime, the security pro-
vider’s position is protected because the transfer for security purposes is presumed 
to be a conditional transfer. The security taker is owner under the resolutive con-
dition of payment, unless parties have agreed otherwise. Since the fulfi lment has 
proprietary effect, payment of the secured claim will cause the ownership to return 
to the security provider, even if the creditor has been declared bankrupt. In other 
words, it is within the security provider’s power to reobtain ownership of the trans-
ferred object.46

The question of course arises what happens if the debtor is in default, after the 
security taker has been declared bankrupt. Since literature on this matter is scarce 
with regard to the old fi duciary transfer for security purposes, German law might 
serve as a source of inspiration. As was explained in the previous chapter, the transfer 
for security purposes is qualifi ed under German law as a fi duciary transfer, or a Treu-
handabrede, which reverberates on the security ownership if the secured creditor is 
bankrupt. The security provider may in that case exercise the so-called Aussonder-
ungsrecht, provided that he has paid or is willing to pay the secured claim. The trans-
ferred object does not belong to the insolvent estate. If the security provider fails to 
do so, the bankruptcy trustee must realise the transferred object in accordance with 
the security agreement. The German legal scholar Wiegand has argued that in view 
of § 55 par. 3 InsO, any surplus must be paid to the security provider.47 Since he does 
not elaborate on this point, it is not entirely clear how all this works. The bankrupt 
estate apparently becomes enriched, when the surplus value fl ows into the bankrupt 
estate. An estate claim, or Masseverbindlichkeit would in that case arise pursuant to 

46 If parties have chosen an unconditional transfer, payment of the secured claim will not automati-
cally lead to the return of ownership. The security provider will in that case only have a personal 
right to a retro transfer. However, Van Mierlo has argued in his dissertation that the security pro-
vider should in that case be awarded a separatist position. This solution was inspired by German 
law. Van Mierlo 1988, p. 52-53 As was explained in Chapter 6, the security provider under German 
law has a so-called Aussonderungsrecht. Even though awarding a separatist position enhances the 
security provider’s position, it is doubtful whether this solution is suitable with regard to the pro-
per organisation of rights. The problem with this solution is that it blurs the distinction between 
a pledge and a transfer. It is after all futile to reintroduce the transfer for security purposes, if it 
operates exactly as a pledge. Furthermore, the proposed regulation presumes that the transfer 
for security purposes occurs under the resolutive condition of payment. Parties are thus free to 
determine otherwise. If certain categories of parties need additional security – like consumers – it 
is better to deny them this freedom. A consumer who wants to transfer ownership for security 
purposes should only be able to do this under the resolutive condition of payment.

47 Staudinger-Wiegand 2017, Anh zu §§ 929-931, Rn 252.
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§ 55 par. 3 InsO. The bankruptcy trustee is apparently obliged to (immediately) undo 
this enrichment by immediately paying the surplus value to the security provider.48

Even though the German approach is appealing, it is doubtful whether this solu-
tion would be fully suitable for Dutch law. One has to keep in mind that the security 
taker will in most cases be a bank. The situation that the security taker is bankrupt 
will therefore not be commonplace. If the debtor defaults his obligation after the secu-
rity taker has become insolvent, the bankruptcy trustee may decide to take recourse 
against the transferred good.49 Since the transfer occurs for security purposes, the 
bankrupt estate is only entitled to an amount equal to the secured claim. The bank-
ruptcy trustee will be obliged to account any surplus value to the security provider. A 
regulation for the security transfer should explicitly determine that the entitlement 
to payment of the surplus value constitutes an ordinary estate claim. However, unlike 
in German law, the trustee should not be obliged to immediately pay the surplus 
value.50 Such an obligation has only been accepted under exceptional circumstances.51

Conclusion

This chapter has demonstrated that the regime which was developed by case law 
for the fi duciary transfer for security purposes could still be suitable for the present 
Dutch Civil Code with the necessary adaptations. There are of course issues that 
require specifi c attention, like the lack of publicity and the problem of taking too 
much security. However, these issues are not specifi c for the transfer for security 
purposes. They are inherent to the Civil Code (a non-possessory has no publicity) or 
are the result of legal development (the recognition of the collective deed of pledge) 
and must therefore be solved on a more general level. These solutions will have a 
more profound impact on the Dutch Civil Code.

48 This approach offers no diffi  culty as long as the bankrupt estate contains suffi  cient funds to settle 
all bankruptcy costs (Kosten des Verfahrens) and estate claims (Masseverbindlichkeiten). It is of course 
possible that the estate contains insuffi  cient funds. A distinction is made in this regard between Mas-
searmut (§ 207 InsO) and Masseunzulänglichkeit (§ 208 InsO). The latter exists when the estate con-
tains suffi  cient assets to fully cover the bankruptcy costs, but not the estate claims. In that case, the 
bankruptcy trustee will have to settle the estate claims according to the ranking set by § 209 InsO.

49 One has to keep in mind that the bankruptcy trustee could also realise the secured claim by selling 
it to a third party. However, since security ownership is not an accessory right, the bankruptcy 
trustee will have to transfer the property (in case of a movable object, the conditional ownership) 
to the assignee. Maintaining the security ownership for the estate is not an option, because (in the 
standard case) the trustee can only dispose of conditional ownership.

50 Qualifying the claim for payment of the surplus value as an estate claim provides suffi  cient pro-
tection. Unless there is a so-called negative estate (negatieve boedel), the security provider will 
receive payment of any surplus value.

51 Sometimes certain estate claims need to be paid before others in order to prevent unjustifi ed 
enrichment of the estate. See Wessels 2021, par. 7120, p. 76, Voûte 1994, p. 235. In Ontvanger v 
Hamm q.q., the Dutch Supreme Court has accepted that if a payment has been made to the bank-
rupt that is the result of an obvious mistake, the estate will have been unjustifi ably enriched 
(Article 6:212 DCC). The bankruptcy trustee will in that case be obliged to undo this mistake 
by reimbursing the payee out of the available funds. Repayment must be done as soon as pos-
sible; the bankruptcy trustee does not have to wait for the completion of the bankruptcy proceed-
ings. Furthermore, he cannot require the payee to contribute towards the general bankruptcy 
costs. In other words, the payee has a super estate claim to undue the erroneous payment. See  HR 
5 September 1997, ECLI:NL:HR:1997:ZC2419, NJ 1998, 437 (Ontvanger v Hamm q.q.) , par. 3.4.
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The connecting thread that runs through this book is the question how EU directives 
concerning matters of property law should be implemented in the Dutch Civil Code. 
It focuses in particular on the implementation of the Collateral Directive that lays 
down a regime for fi nancial collateral arrangements or fcas. An fca is an arrangement 
on the basis of which fi nancial collateral is provided to cover fi nancial obligations. 
The Directive contains two types of collateral arrangements, namely the title trans-
fer fca and the security fca.

Part one of this book has examined whether the Dutch Civil Code is fl exible enough 
to incorporate the title transfer fca. Article 2 par. 1 under (b) of the Directive defi nes the 
title transfer fca as ‘an arrangement, including repurchase agreements, under which a 
collateral provider transfers full ownership of, or full entitlement to, fi nancial collateral 
to a collateral taker for the purpose of securing or otherwise covering the performance 
of relevant fi nancial obligations.’ Member States are obliged to ensure that the title 
transfer fca can have full effect in accordance with its terms (Article 6 par. 1 Directive).

At fi rst glance, the title transfer fca seems to confl ict with Article 3:84 par. 1 DCC. 
The fi rst part of this provision states that ‘security’ is not a valid cause for the transfer 
of property. It would thus appear that measures had to be adopted to ensure that the 
title transfer fca could have effect in Dutch law. The Dutch legislator however was of 
a different opinion. According to the minister responsible, no implementation was 
necessary on this point, because the title transfer fca did not strain Article 3:84 par. 
3 DCC. Article 7:55 DCC gives expression to this notion. It categorically states that a 
title transfer fca does not constitute a transfer for security purposes in the sense of 
Article 3:84 par. 3 DCC.

For a number of reasons, the notion that a title transfer fca does not fall within the 
scope of Article 3:84 par. 3 DCC is wrong. First of all, a fundamental objection can be 
made to this notion. Since a title transfer fca entails a transfer of fi nancial collateral to 
secure a fi nancial obligation, one cannot exclude beforehand that it will fall within the 
scope of Article 3:84 par. 3 DCC. In other words, they are not necessarily mutually exclu-
sive. The question whether a particular agreement constitutes a cause to transfer pro-
perty for security purposes depends on the circumstances of the case. In the end, it is the 
judiciary – and not the legislator – that will determine whether parties have intended to 
transfer fi nancial collateral for security purposes in the sense of Article 3:84 par. 3 DCC.
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Furthermore, the minister responsible based his notion on a dubious and incom-
plete account of Sogelease v Keereweer q.q., which is the standard decision on the inter-
pretation of Article 3:84 par. 3 DCC. The Supreme Court has formulated the following 
test. An agreement will qualify as a cause to transfer property for security purposes, 
if it aims to grant the transferee a security over the property to such an extent that 
it protects his position as creditor in relation to other creditors. The core of such a 
protection is the power to take preferential recourse against the transferred property. 
Consequently, an agreement that restricts the transferee’s powers – in case the debtor 
is in default – to take preferential recourse against the property, under the obligation 
to return any surplus, will not be a valid cause for the transfer of that property.

The minister responsible seemed to believe that the restrictions in Sogelease only 
concerned restrictions of a proprietary nature. It is possible that the minister relied 
on par. 3.6 of the Sogelease decision, which concerned the fi ducia cum amico. Accor-
ding to the Supreme Court, the prohibition of the fi ducia cum amico aimed to prevent 
the establishment of property rights not recognised by law. It does not oppose to an 
agreement that leads to a real transfer of property and whereby parties merely have 
contractual rights and powers, like the lessor’s personal right to use the transferred 
object. However, since par. 3.6 particularly concerned the prohibition of the fi ducia 
cum amico, it is not readily applicable to the prohibition of the fi ducia cum creditore. 
The latter is more extensive, because it serves other policy goals as well. According 
to the parliamentary documents on Article 3:84 par. 3 DCC, the principal reason for 
prohibiting the fi ducia cum creditore is to prevent the creditor from obtaining more 
rights than his interests can justify. The legislator introduced the undisclosed pledge 
in 1992 as an equivalent alternative to the transfer for security purposes. If parties 
wish to transfer property for security purposes, they should use a proper security 
right, like a pledge or a mortgage.

If the minister responsible was right that contractual restrictions did not fall 
under the Sogelease criterion, the creditor would still obtain more rights than his 
interest could justify. The following example can illustrate this point. Bank [A] lends 
money to [B] and in order to secure this loan, [B] will be obliged to transfer property 
to [A]. The agreement to transfer contains an enforcement clause. If [B] defaults his 
obligation to pay back the loan, the bank shall take recourse against the transferred 
property. The Bank must sell the transferred property and use the proceeds to settle 
the debt under the obligation to return any surplus. According to the minister res-
ponsible, such an agreement would not pose any diffi  culty in relation to Article 3:84 
par. 3 DCC, provided that these restrictions were of a contractual nature.

However, the problem with this agreement is that it clearly intends to trans-
fer property for security purposes. The creditor’s powers are after all restricted to 
take preferential recourse against the transferred property. It is diffi  cult to see why 
these restrictions need to be of a proprietary nature in order for the agreement to 
fall within the scope of Article 3:84 par. 3 DCC. The fact that the creditor obtains 
full ownership or entitlement is not a convincing argument – on the contrary. Since 
these restrictions are merely of a contractual nature, the creditor obtains more rights 
than his interests can justify. In view of the policy reason behind the prohibition of 
the fi ducia cum creditore, this agreement should constitute a forbidden cause for the 
transfer of property.
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The idea that Sogelease only dealt with restrictions of a proprietary nature would 
also render Article 3:84 par. 3 DCC rather meaningless. The principle of numerus clau-
sus prevents parties from creating new property rights not recognised by law. As a 
consequence, parties are incapable of restricting the transferee’s powers in a proprie-
tary manner that he shall only be entitled to take recourse against the transferred 
property. It will thus have to be assumed that restrictions in the sense of the Soge-
lease decision can refer to both proprietary restrictions and contractual restrictions.

Apart from the fact that the interpretation of the minister responsible was 
incorrect, he also gave an incomplete account of the Sogelease decision. The Dutch 
Supreme Court has ruled that an agreement that apparently leads to a real transfer 
of property, may still be caught by Article 3:84 par. 3 DCC. Additional circumstances 
can lead to the conclusion that parties intended to circumvent Article 3:84 par. 3 
DCC. Since it is not clear what these additional circumstances are, the minister res-
ponsible could not state with absolute certainty that the title transfer fca did not fall 
within the scope of Article 3:84 par. 3 DCC.

The inevitable conclusion is that Dutch law was not fl exible enough to properly imple-
ment the title transfer fca. Since the Sogelease criterion cannot be interpreted in the 
way suggested by the minister responsible, the notion underlying Article 7:55 DCC is 
incorrect. A title transfer fca may under certain circumstances be caught by Article 
3:84 par. 3 DCC. Even though the title transfer fca has not been properly implemented 
in Dutch law, there is still a way out. National courts are obliged to interpret national 
law in conformity with the directive as much possible. Article 7:55 DCC may be inter-
preted in such a way that Article 3:84 par. 3 DCC is not applicable to the title transfer 
fca. The wording and purport of this provision allow for such an interpretation.

Although reinterpreting Article 7:55 DCC would ensure that the title transfer fca 
can have effect in Dutch law without affecting Article 3:84 par. 3 DCC, it is ques-
tionable whether the latter should be maintained in the long run. The Dutch legal 
doctrine has argued ever since its introduction in 1992 that Article 3:84 par. 3 should 
be removed from the Dutch Civil Code, because it does not serve any useful purpose. 
Even the legislator failed to attribute meaning to Article 3:84 par. 3 DCC. The minis-
ter responsible has made it abundantly clear that the notion underlying Article 7:55 
DCC – the prohibition of the fi ducia cum creditore should be interpreted narrowly – 
not only concerns Title 7.2 DCC, but the law of patrimony in general. Traces of this 
narrow interpretation can be found in other, more recent legislation as well – like 
the Act of 11 September 2013 on the rules concerning the pawn agreement. Devel-
opments in other legal systems may also be taken into consideration. Dutch law 
should not fall too much out of step with international developments. French law, 
for instance, had long been opposed to the transfer for security purposes. In 2007, 
however, France introduced the so-called fi ducie in the Code civil. On the basis of a 
fi ducie agreement, property is transferred to a trustee, or fi duciaire for a particular 
purpose. This purpose can also be security.

Even though a strong case can be made for the removal of Article 3:84 par. 3 
DCC, the question arises how the void that this provision leaves behind should be 
fi lled. The abolition of Article 3:84 par. 3 DCC after all suggests that parties may again 
transfer property for security purposes. A number of options are conscionable. On 
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the one hand, it is possible to regulate the transfer for security purposes using the 
Directive as an example. Parties will in that case have complete freedom to regulate 
the transfer for security purposes as they see fi t. The downside of such a regulation 
is that it would offer little or no protection to the weaker party, usually the security 
provider. On the other hand, the regulation might be drafted in such a way that it 
offers the security provider a similar protection as the law does to the pledgor. The 
downside of this approach is that the rights, powers and obligations with regard to 
the transferred property are divided between the security provider and the security 
taker in such a way that it mimics a pledge. It is pointless to reintroduce a security 
ownership if it functions and operates in virtually the same way as a pledge. The 
third option strikes the golden mean between the two aforementioned extremes. It 
aims to divide the powers, rights and obligations with regard to ownership in order 
to prevent an over-allocation of rights, without losing sight of the fact that this right 
concerns ownership. A fourth alternative is to treat security ownership as forming 
part of a separate patrimony. The security taker will in that case be the owner of the 
transferred property, but this is kept separate from his own patrimony. Since the 
separate patrimony serves a particular purpose, namely security, the security taker 
can only use ownership to take preferential recourse against it in case of default. This 
alternative is less suitable for Dutch law, because the trust and trust-like devices are 
not commonplace in Dutch law. Introducing a trust-like device for security purposes 
would entail a huge change for Dutch patrimonial law.

Part one ended by sketching in broad outlines how a regime for the transfer 
for security purposes should be drafted. A comparison has been made with other 
legal systems. Their experience with regard to regulating the transfer for security 
purposes might serve as a source of inspiration. The conclusion is that the regime 
developed by the Dutch Supreme Court on the fi duciary transfer for security pur-
poses could still be suitable today as a template. A transfer for security purposes is 
presumed to occur under the resolutive condition of payment. If an event of default 
occurs, the security taker will be obliged to take recourse against the transferred 
property in accordance with the rules of pledge. An alternative should be introduced 
known as the pacte commissoire. On the basis of this agreement, the security taker 
may indefi nitely appropriate the transferred good in case of an event of default. The 
value of the transferred object will be used to settle the secured claim. Any sur-
plus will have to be paid to the security provider. There are of course issues that 
require specifi c attention, such as the lack of publicity and the problem of taking too 
much security. However, these issues are inherent to the choices made by the legis-
lator in 1992, when the new Dutch Civil Code was introduced. The legislator inten-
tionally chose to introduce an undisclosed or silent pledge which has no publicity. 
These issues may also be the result of legal development. When the Supreme Court 
sanctioned the so-called collective deed of pledge in Dix q.q. v ING, it enabled banks 
to obtain a right of pledge over virtually all the debtor’s existing and future assets. 
Since these issues are not specifi c for the reintroduction of the transfer for security 
purposes, they must be tackled on a more general level. They require a review of the 
existing system of security rights.

 Conclusion of part one: the title transfer fi nancial collateral arrangement and Article 3:84 par. 3 DCC
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CHAPTER 8

The provision of fi nancial collateral 
on the basis of a security fca

Introduction

Part two of this book deals with the provision of fi nancial collateral under a secu-
rity fca. The Dutch legislator has embedded the security fca in terminology that is 
reminiscent of Book 3. In Dutch law, the security fca is called a fi nancial collateral 
arrangement to establish a pledge (hereinafter: pledge fca). Article 7:51 under (c) 
DCC defi nes the pledge fca as an agreement on the basis of which a pledge is provi-
ded over fi nancial collateral. The drafting of this provision is somewhat unfortunate, 
because in Dutch law a pledge is established (vestigen) over goods, rather than provi-
ded (verschaffen) over goods. Nevertheless, the preparatory documents make it clear 
that the rules in Book 3 on establishing a pledge are applicable to the security fca, 
unless determined otherwise.1

Although embedding the security fca in the system of property law seems to 
advance the idea of law as a unity, it will be argued that this strategy was not pru-
dent. The Directive applies to fcas that provide for some form of dispossession.2 It 
applies to fi nancial collateral once they have been provided and if that provision 
can be evidenced in writing (Article 1 par. 5 Directive). The term ‘provision’ has a 
specifi c meaning in the Directive. It refers to the situation that the collateral has 
been brought under the control or possession of the collateral taker (Article 2 par. 
2 Directive). Since Dutch law does not require dispossession, and given the wording 
of Article 7:51 under (c) DCC, any pledge over fi nancial collateral will fall within the 
scope of Title 7.2 DCC provided that the requirement of Article 7:52 DCC has been 
fulfi lled (the scope ratione personae of Title 7.2). As a consequence, some pledges will 
only be governed by Dutch law, while other pledges will also fall under the scope of 
the Directive. This division is problematic because the term ‘security right’ as used 
in the Directive does not fully coincide with the concept of pledge. It will be argued 
that the Dutch legislator should have adopted a different strategy.

The argument that will be unfolded in the following chapters begins by deter-
mining what ‘the provision of fi nancial collateral under a security fca’ means in 
the Directive. This chapter will discuss the different interests involved in providing 

1 Kamerstukken  I, 2003-2004, 28 874, C, p. 3 (memory of reply).
2 Recital 10 of the preamble to Directive 2002/47/EC.
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fi nancial collateral, focusing in particular on the security fca. It will be argued that 
the act of dispossession is an expression of the principle of publicity and the princi-
ple of specifi city.

8.2. The prohibition of formalities

As was said earlier, the Directive’s main purpose is to establish a minimum regime on 
a European level for providing fi nancial collateral. This regime, among other things, 
intends to minimise the administrative burdens for parties using fi nancial collate-
ral. In order to achieve this goal, Article 3 of the Directive contains a prohibition of 
formalities. The prohibition of formalities is one of the cornerstones of the regime.

8.2.1. Formal acts and other legal requirements

Article 3 of the Directive determines that neither the creation, validity, enforceabi-
lity, the admissibility in evidence of an fca nor the provision of fi nancial collateral 
should be dependent on the performance of any formal act. Even though ‘formal 
act’ is the operative term in this provision, the Directive does not defi ne it. Recital 
9, nevertheless, gives a number of examples. Formal acts include the execution of 
any document in a specifi c form or in a particular manner, the making of any fi ling 
with an offi  cial or public body or registration in a public register, advertisement in 
a newspaper or journal, in an offi  cial register or publication or in any other matter, 
notifi cation to a public offi  cer or the provision of evidence in a particular form as 
to the date of execution of a document or instrument, the amount of the relevant 
fi nancial obligations or any other matter.

This list of formal acts is not intended to be exhaustive, but not every require-
ment imposed by national law will qualify as a formal act for the purpose of the 
Directive.3 Recital 10 explicitly states that

‘acts required under the law of a Member State as conditions for transferring or creating a security 
interest on fi nancial instruments, other than book entry securities, such as endorsement in the 
case of instruments to order, or recording on the issuer’s register in the case of registered instru-
ments, should not be considered as formal acts.’

It is striking that the Directive refers to the laws of the Member States to restrict the 
ambit of the term ‘formal act’. Of course, this passage should not be interpreted as a 
charter for Member States to adopt formal acts that are masquerading as conditions 
for transferring or creating a security interest in collateral. Such an interpretation 
would largely defeat the purpose of establishing a minimum regime for the provi-
sion of fi nancial collateral. The aforementioned passage, however, does suggest that 
prudence is called for when qualifying a condition as a formal act. After all, the aim 
of the Directive is not to harmonise the national rules of transferring fi nancial colla-
teral and rules of creating a security right therein. Conditions imposed by the laws of 
the Member States must be respected unless they are overly formal or cumbersome, 
like the requirement of registration.

3 Cf. Diamant 2015, p. 110-111.
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Another striking aspect about this passage is that it explicitly excludes the provi-
sion of book entry securities. It refers to acts required under national law to transfer 
or establish a security right over fi nancial collateral, other than book entry securities. 
The passage is totally silent about the provision of cash collateral. It is possible that 
the European legislator assumed that the conditions for transferring cash collateral 
and book entry securities and the conditions for the creation of a security right over 
these assets are similar in all Member States – namely a transfer of cash into an 
account, or a book transfer of securites – and that it is self-evident that they do not 
constitute formal acts in the sense of the Directive. After all, the purpose of this pas-
sage is to make clear that the conditions required by national law for the disposal of 
collateral, in principle, do not constitute formal acts.

8.2.2. Formal acts and the provision of the different types of collateral

It follows from the passage in recital 10 cited above that a distinction must be made 
between formal acts and other requirements. Member States are still allowed to 
demand the performance of requirements necessary for transferring or creating a 
security interest in fi nancial collateral. Since the Directive contains other passages 
as well that betray how the EU legislator perceived the method of providing the 
different types of collateral, it is possible to determine which requirements do not 
constitute formal acts for the purpose of the Directive.

The provision of fi nancial instruments
Financial instruments come in many guises. If the fi nancial instruments are bea-
rer instruments, the creation of a possessory security interest will require that the 
instruments are brought under the physical control of the security taker or a third 
party.4 Even though the Directive is silent about bearer instruments, it must be assu-
med that this requirement is allowed under the Directive. As will be discussed in 
more detail hereinafter, a condition for the applicability of the Directive is that the 
fi nancial collateral has been provided. This, inter alia, means that the collateral must 
be delivered so as to be in the possession or under the control of the collateral taker 
(Article 2 par. 2 Directive).

The provision of instruments to order has already been discussed above. Recital 
10 explicitly mentions that endorsement is a requirement that does not constitute 
a formal act. The same applies to recording the provision on the issuer’s register in 
case the fi nancial instruments concern registered instruments. Nowadays, fi nancial 
instruments take the form of book entry instruments. The Directive assumes that 
the provision of book entry securities  requires that the collateral is in one way or 
another credited to an account. Article 1 par. 5 of the Directive determines that for 
the proof of the provision of book entry securities it is suffi  cient to proof that the 
securities have been credited to or form a credit in the relevant account. The term 
‘relevant’ account is defi ned in Article 2 par. 1 under (h) of the Directive as the regis-
ter or account – which may be maintained by the collateral taker – in which the 

4 Goode & Gullifer 2018, par. 648, p. 295, Benjamins 2000, par. 2.05, p. 32, Wood 1995, par. 8-32, 
p. 132. See in particular for Dutch law, Article 3:236 par. 1 DCC.
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entries are made by which that book entry securities is provided to the collateral 
taker. The requirement of a book entry is therefore not a formal act for the purpose 
of the Directive either.

The provision of cash collateral
Cash is defi ned in the Directive as money credited to a bank account or similar 
claims for the repayment of money, such as money market deposits (Article 2 par. 1 
under (d) Directive). As will be explained in more detail hereinafter, the Commission 
proposal5 described for each type of collateral the method of provision. If cash was 
provided on the basis of a security collateral arrangement, the Commission Proposal 
prescribed that the collateral had to be deposited with or transferred to the collateral 
taker or a third party (Article 2 par. 3 under (c) Commission Proposal). Even though 
the proposal has been altered on this point, the method of provision prescribed in 
Article 2 par. 3 under (c) of the Commission Proposal still resonates in the fi nal text 
of the Directive. The provision of cash collateral can be evidenced by proving that 
the cash has been credited to, or forms a credit in a designated account (Article 1 
par. 5 Directive). The requirement of crediting a designated account, therefore, does 
not qualify as a formal act.

However, the problem is that in a number of legal systems – including Dutch 
law – money credited to a bank account constitutes a claim against the bank.6 Even 
the Directive suggests that cash qualifi es as a claim. Article 2 par. 1 under (d) of 
the Direcitve refers to ‘similar claims for the repayment of money, such as money 
market deposits’. Under Dutch law, the establishment of a disclosed pledge over cash 
requires the drawing up of a deed followed by  notifi cation of the bank (Article 3:94 
par. 1 DCC). The question whether these requirements constitute formal acts for the 
purpose of the Directive will be discussed in the next chapter.

The provision of credit claims
In 2009, the scope of the Directive was enlarged to include credit claims. These are 
defi ned as ‘pecuniary claims arising out of an agreement whereby a credit institu-
tion, as defi ned in Article 4 par. 1 of Directive 2006/48/EC, including the institutions 
listed in Article 2 of that Directive, grants credit in the form of a loan’ (Article 2 par. 1 
under (o) Directive). Article 3 of the Directive has been altered to accommodate the 
provision of credit claims. The prohibition of formalities applies to the provision of 
credit claims as fi nancial collateral. However, Member States are allowed to demand 
the performance of a formal act for purposes of perfection, priority, enforceability, or 
admissibility in evidence against the debtor and third parties (Article 2 par. 6 under 
(a) Directive 2009/44/EC). These formal acts include notifi cation and registration. A 
distinction is thus made between the provision which is effective between parties 
and a provision that is effective against the debtor and third parties.7

5 Proposal for a Directive of the European Parliament and the Council on fi nancial collateral arran-
gements, COM (2001), 168 fi nal.

6 See for Dutch law, Mijnssen & Van Mierlo 2019, p. 3, Mijnssen 2010, p. 3, Van Esch 2011, p. 26 ff., 
Rank 1994, p.189. See for French law, Bonhomme 2017, par. 499, p. 459,  Rives-Lange & Contamine-
Raynaud 1995, p. 273. See for English law, Per Lord Goff,  Reg. v. Preddy [1996] A.C., 815 at 834.

7 Rongen 2012, p. 903-904, Beekhoven van den Boezem 2010, p. 36.
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According to Article 1 par. 5 of the Directive, the inclusion of credit claims in a list 
of claims submitted in writing, or in an equivalent manner is suffi  cient to evidence 
the provision of those credit claims. The requirement to draw up a list of claims does 
not constitute a formal act, at least not with respect to the provision of credit claims.

8.3. Dispossession as a condition for the applicability of the Directive

Even though market effi  ciency is one of the cornerstones of the regime on fi nancial 
collateral arrangements, the Directive aims to strike a balance between market effi  -
ciency and the safety of parties to the fca and third parties, preventing inter alia the 
risk of fraud.8 The EU legislator has tried to achieve this balance through the scope 
of the Directive. It applies only to fi nancial collateral arrangements that provide for 
some form of dispossession. This means that the fi nancial collateral must be provided 
and that this provision should be evidenced in writing or in an equivalent manner 
to ensure the traceability of the fi nancial collateral.9 As was said in the introduction, 
the term ‘provision’ has a specifi c meaning in the Directive. Provision refers to the 
situation that the collateral taker has control or possession of the fi nancial collateral 
(Article 2 par. 2 Directive). The question arises what the relevant test is to determine 
whether the collateral taker has control or possession over the provided collateral.

8.3.1. Grammatical interpretation

When interpreting European law, it is appropriate to consider the wording of the 
concept as well as the context in which the concept occurs and the objectives of the 
rule of which it forms part.10 Recourse must thereby be had to the generally recogni-
sed principles of interpretation.11 Any interpretation starts with the ordinary or col-
loquial meaning of those terms, in their context. The terms ‘control’  and  ‘possession’ 
occurred in two places in the Directive, namely recital 9 of the preamble and Article 
2 par. 2. As a result of Directive 2009/44/EC, the text of recital 9 has been altered. 
The term ‘possession’ no longer appears in the revised text. Recital 9 now reads that:

‘In order to limit the administrative burdens for parties using fi nancial collateral under the scope of 
this Directive, the only perfection requirement regarding parties which national law may impose 
in respect of fi nancial collateral should be that the fi nancial collateral is under the control of the 
collateral taker or of a person acting on the collateral taker’s behalf while not excluding collateral 
techniques where the collateral provider is allowed to substitute collateral or to withdraw excess 
collateral. This Directive should not prohibit Member States from requiring that a credit claim be 
delivered by means of inclusion in a list of claims.’12

8 Recital 10 of the preamble to Directive 2002/47/EC.
9 Ibid.
10 Case C-351/00 Maierhofer [2003] ECR I-579, par. 27, Case C-223/98 Adidas [1999] ECR I-7081, par. 

23, Case C-191/99 Kvaerner [2001] ECR I-4447, par. 30.
11 Case 53/81 Levin v Staatssecretaris van Justitie [1982] ECR 1036, par. 9.
12 Recital 9 has been amended by Directive 2009/44/EC. The original text of recital 9 stated that 

collateral should be provided so as to be in the possession or under the control of the collateral 
taker, while the new text only still talks of control. Whether this change actually has any relevance 
is uncertain, because it has not been carried through consistently. The terms ‘possession’ and 
‘control’ are still used in the revised text of Article 2 par. 2  of the Directive.
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The text of this recital is elaborated in Article 2 par. 2 of the Directive:

‘References in this Directive to fi nancial collateral being ‘provided’, or to the ‘provision’ of fi nancial 
collateral, are to the fi nancial collateral being delivered, transferred, held, registered or otherwise 
designated so as to be in the possession or under the control of the collateral taker or of a person 
acting on the collateral taker’s behalf. Any right of substitution, right to withdraw excess fi nancial 
collateral in favour of the collateral provider or, in the case of credit claims, right to collect the pro-
ceeds thereof until further notice, shall not prejudice the fi nancial collateral having been provided 
to the collateral taker as mentioned in this Directive.’

As is clear from the phrase ‘so as to be’ in Article 2 par. 2, the act of provision must 
result in the collateral taker having control over or possession of the fi nancial col-
lateral. Since both possession and control13 in their colloquial sense signify an ele-
ment of power, the collateral taker must exert power over the collateral. This inter-
pretation, however, is to a large extent tautological and therefore not very useful. 
It is apparent from the second phrase of Article 2 par. 2 of the Directive that the 
power over collateral does not have to be absolute. The collateral provider may have 
the right to withdraw excess collateral. Furthermore, it is possible to agree that the 
collateral provider shall have the right to substitute fi nancial collateral. This aspect 
of substitution will be discussed in more detail hereinafter.

8.3.2. The purpose of dispossession: publicity

Since a grammatical interpretation is not very helpful in this matter, it may be useful 
to look at the preparatory documents. The use of the term ‘dispossession’ in recital 
10 is remarkable because it conjures up the idea of creating a possessory pledge. In 
many legal systems, a pledge traditionally was a so-called real contract. The creation 
of this contract required that the object had to be brought in the ‘possession’ of the 
pledgor, or that of a third party, and it had to remain there.14 One of the rationales 

13 The Oxford Dictionary of English defi nes possession as ‘the action or fact of possessing something; 
the holding or having something as one’s own or in one’s control; actual holding or occupancy as 
distinct from ownership. Law: visible power or control over a thing, esp. land, which is similar to 
but may exist apart from lawful ownership.’ Control is defi ned as ‘the act or power of directing 
or regulating; command, regulating infl uence.’ See L. Brown (ed), The New Shorter Oxford English 
Dictionary, Oxford: Clarendon Press 1993.

14 Roman law was familiar with the pignus, which was a real contract. The pledge came into existence 
as soon as the object was placed in the hands of the pledgee. At the end of the era of the Roman 
Republic, a pledge without dispossession was recognised.  See Kaser & Wubbe 1971, p. 149-151, 
Mousourakis 2012, p. 178, Lokin 1999, p.  176-177. Dutch law was, and still is familiar, with the so-
called vuistpandrecht (Article 1198 old DCC and Article 3:236 par. 1 DCC).  In France, the gage avec 
dépossession requires that the object is brought in the possession of the pledgor or a third party. 
However, this act is necessary to ensure that the pledge is effective against third parties (Article 
2337 par. 2 Cc). The gage is no longer considered to be a contrat réel, but a written, consensual 
agreement. See a.o. Simler & Delebecque 2016, par. 624, p. 581, par. 628, p. 585, Aynès & Crocq 2017, 
p. 222. The German BGB only mentions one type of security right over a movable object, namely 
Pfandrecht. On the basis of § 1205 par. 1 BGB, the creation of a right of pledge over an object requi-
res that the owner hands over the object to the creditor and that both parties agree to the creation 
of a pledge. The English pledge is similar to the Roman law pignus. However, unlike Roman law, the 
act of dispossession in English law apparently does not require an actual delivery of possession of 
the object. According to the House of Lords in  Dublin City Distillery ltd and another v Dorothy [1914] 
AC 823, 843 (per Lord Atkinson) a constructive delivery is suffi  cient. See also Zwalve 2008, p. 256.
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behind the requirement of dispossession is the prevention of a false appearance of 
wealth. Since the object was no longer under the physical control of the debtor, his 
other creditors could not be misled about the status of this object. The object was no 
longer available to them for recourse purposes.15 It will be argued on the basis of the 
preparatory documents that ‘dispossession’ serves a similar function in the Direc-
tive. The idea of dispossession must be regarded as an expression of the principle 
of publicity. Publicity or transparency is said to be one of the leading principles of 
property law. Since property rights are effective against the rest of the world, third 
parties should be able to know about these rights.16

8.3.2.1. The Commission proposal

The argument will start with the Commission proposal.17 If one compares the Com-
mission proposal with Directive 2002/47/EC, it is clear that the two documents are 
fundamentally different. One difference is that the terms possession and control did 
not appear in the Commission proposal. They were added at a later stage in the co-
decision procedure. A second difference concerns the organisation of the regime for 
fcas. Even though the scope of the Commission proposal was limited to cash and 
fi nancial instruments, the proposal – unlike the Directive – prescribed the method 
of provision for the different types of collateral.

The provision of collateral under the Commission proposal
Article 2 of the Commission proposal determined for each type of fca the content 
of the contractual provisions. Depending on the type of fca that parties concluded 
and depending on the type of collateral provided, the fca had to contain one of the 
contractual provisions mentioned in Article 2 par. 3 under (c), (d), (e), (f) or (g) of the 
Commission proposal. In order to prevent a misrepresentation of these provisions, 
the text will be presented here literally.

The arrangement must contain the following provisions:
(a)  it must identify the fi nancial collateral to which it applies; for this purpose it is suffi  cient if the 

arrangement identifi es the account to which fi nancial collateral can be credited from time to 
time;

(b)   it must describe the relevant fi nancial obligations for which the collateral is provided. Where 
the relevant fi nancial obligations consist of a specifi ed class or kind of obligations, it must 
describe the class or kind of obligation for which the collateral is provided;

(c)   where the arrangement is a security fi nancial collateral arrangement and the fi nancial collate-
ral consists of or includes cash, it must provide for the cash to be deposited with or transferred 
to the collateral taker or deposited with or transferred to a third party for the account of the 
collateral taker or to be deposited in an account with a third party designated as an account 
which is subject to the security fi nancial collateral arrangement;

d)   where the arrangement is a title transfer fi nancial collateral arrangement and the fi nancial 
collateral consists of or includes cash, it must provide for the cash to be deposited with or 
transferred to the collateral taker or a third party for the account of the collateral taker;

15 See Drobnig 2011, p. 1027.
16 Van Erp 2012(a), p. 75-76.
17 COM (2001) 168 fi nal.
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(e)   where the fi nancial collateral consists of or includes bearer securities, it must provide for 
those securities to be delivered to the collateral taker or to another person acting as agent or 
custodian on behalf of the collateral taker;

(f)   where the arrangement is a security fi nancial collateral arrangement and the fi nancial colla-
teral consists of or includes book entry securities collateral, it must provide for the book entry 
securities collateral:

 (i)  to be transferred into a securities collateral account; or
 (ii)  to be otherwise held and designated so as to indicate that it is held for the account of the 

collateral provider but subject to the security fi nancial collateral arrangement;
(g)   where the arrangement is a title transfer fi nancial collateral arrangement and the fi nancial 

collateral consists of or includes book entry securities collateral, it must provide for the book 
entry securities collateral to be transferred into an account in the name of the collateral taker 
or an account in the name of another person designated by the collateral taker.

The contractual provisions thus determined in detail how the different types of 
fi nancial collateral should be provided on the basis of a security fca and a title trans-
fer fca respectively.

Publicity and the Commission proposal
The contractual provisions mentioned in Article 2 par. 3 under (c), (d), (e), (f) or (g) 
of the Commission proposal are relevant, because the  Commission suggested a link 
between the method of providing collateral and the principle of publicity. In the 
explanatory memorandum, the Commission stated with regard to Article 4 –which 
was the forerunner of Article 3 of the Directive – that:

‘The Directive is not intended to interfere with the laws or regulations of Member States as regards 
publicity and registration, except to the extent that the penalties for breach of such a law or regu-
lation include the invalidity of a fi nancial collateral arrangement. The reason why such a sanction 
should not be imposed is that the Directive applies to a fi nancial collateral arrangement only if the 
collateral has been transferred to the collateral taker or its existence has been noted on the account 
or register in which the collateral provider’s interest is recorded. Accordingly, third parties who 
deal with the collateral provider are not at risk of being misled about the status of the collateral 
provider’s interest in the collateral as long as they make reasonable enquiries.’18

The Commission clearly did not want to meddle in issues on publicity and regis-
tration. It is also implied in this fragment that the Commission did not believe it 
was necessary to do so either. As long as third parties made reasonable enquiries, 
they were not at risk of being misled about the status of the collateral. The transfer 
of fi nancial collateral would be knowable to third parties either because the bearer 
securities were no longer under the physical control of the collateral provider, or 
because the book entry securities and/ or cash no longer appeared in the account or 
the register of the collateral provider. Something similar applied for the creation of a 
security right over fi nancial collateral. In case of a security fca, however, the creation 
of a security right would also be apparent if this right was noted in the account or 
on the register in which the collateral provider’s cash or securities were recorded.

18 COM (2001) 168 fi nal, p. 7.
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8.3.2.2. The opinion of the Economic Social Committee

The next step in the argument is derived from the opinion of the Economic Social 
Committee, or ESC.19 Even though the ESC welcomed a legal regime which would 
speed up and facilitate the process of providing collateral, it believed that greater 
attention should be given to certain aspects to ensure compliance with the prin-
ciples of market balance and equal treatment before the law. The matter that is of 
particular interest here concerns the compatibility of the proposal with the laws of 
the Member States. The ESC stated in par. 2.2.2. of its opinion that:

‘Under this proposal for a Directive, the Collateral, which currently functions as a pledge held on 
deposit, effectively becomes the property of the collateral taker, subject to agreement between the 
parties. This major change raises a number of issues:

2.2.1. The Directive will have to be transposed into the national legislation of each Member State 
and may prove to be incompatible with their existing legislation. Various Member States have 
already expressed doubts on this matter at the Council, and the requisite transposition may pose 
problems.

2.2.2. A real-time information system about the collaterals provided by a given entity also needs 
to be set up for the various operators and creditors, in order for there to be transparency regarding 
the assets at their disposal at any given time. Since this is a new and unprecedented mechanism, a 
high degree of transparency will be required to give it credibility.’20

It is not entirely clear to what aspect or aspects of the Commission proposal the ESC 
was referring to in par. 2.2.1. The aspects that spring to mind are the title transfer 
fca, the right of appropriation and of course the right of use. However, it is possible 
that the ESC also referred to the techniques of providing cash collateral and book 
entry securities on the basis of a security fca. A transfer of cash and or securities into 
an account in the name of the collateral taker would, at least in Dutch law21, result 
in the collateral taker becoming fully entitled to the money or securities into the 
account. The money or securities would have to be credited to a special account, or 
kwaliteitsrekenening. However, the capacity to open a special account is restricted to 
a number of professions that entail a position of trust, like lawyers, notaries, bailiffs 
and accountants.22 Apart from that, the method in the original proposal would also 
have meant a dogmatic change. Money credited into a bank account qualifi es as a 
claim against the bank for payment of the credit balance.23 The creation of a dis-
closed pledge over a credit balance under Dutch law entails an encumbrance and 

19 Economic and Social Committee ‘Opinion of the Economic and Social Committee on the “Proposal 
for a Directive of the European Parliament and the Council on fi nancial collateral arrangements”’ 
[2002] OJ C, 48/1.

20 Opinion of the ESC [2002] OJ C 48/2.
21  HR 23 September 1994, ECLI:NL:HR:1994:ZC1454, NJ 1996, 461 (Kas-Associatie/ Drying).
22 See  HR 13 June 2003, ECLI:NL:HR:2003:AF3413, NJ  2004, 196 (Procall). A number of legal scholars 

have, however, argued that any one should be capable of opening a kwaliteitsrekening. See a.o. 
Wolfert 2007, p. 60-63.

23 Van Esh 2011, p. 148, 239, Mijnssen 2010, p. 47-56, Blomkwist 1991, p. 300-301. Against the view 
that money in a bank account constitutes a claim, Bierens 2009, p. 48-50.
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requires a deed of pledge followed by notifi cation of the account bank.24 Since a book 
transfer of money consists of the debiting of one account and the crediting of another 
account25, the method of creating a pledge as envisaged by the original proposal 
would not entail an encumbrance in the sense of Article 3:8 DCC. The transposition 
of the Directive as originally proposed by the Commission would on this point entail 
a major change in Dutch law.

More interesting is the ESC’s proposal for a real-time information system to in-
crease transparency, because it diametrically opposed the Commission’s intention not 
to interfere in national laws and regulations concerning publicity and registration. 
The ESC proposed a system in which all fi nancial collateral provided under an fca 
would have to be registered as long as they existed. Furthermore, this system had to 
be generally accessible. Only under these conditions would the system provide the 
requisite transparency and security so that all creditors, suppliers and shareholders, 
etc, could have a clear picture at any one moment of the real situation regarding the 
collateral provider’s assets.26 This proposal was not followed, but it might neverthe-
less be possible to draw a link between the ESC’s proposal to increase transparency 
and the requirement of dispossession.

8.3.2.3. The amendments proposed by the European Parliament

In its report of 23 November 200127, the Committee on Economic and Monetary 
Affairs of the European Parliament proposed a number of amendments to the Com-
mission proposal.28 One of them – amendment three – sought to alter the wording 
of Article 2 par. 2 as follows:

‘This Directive only applies to fi nancial collateral once it has been provided under a fi nancial colla-
teral arrangement and if that provision can be evidenced in writing.’

According to amendment eleven, the term “provided” referred to the fi nancial colla-
teral being delivered, transferred, held, registered or otherwise designated so as to 
be in the possession or under the control of the collateral taker or of a third party 
acting on the collateral taker’s behalf. One, of course, recognises these amendments 
as the precursors of Article 1 par. 5 and Article 2 par. 2 of the Directive.

Amendment three was presented in the explanatory statement as a compromise 
for the controversy concerning the requirement of a written agreement. The rap-
porteur of the European Parliament, Perez Royo, explained that:

24 Mijnssen 2010, p. 53-56.
25 Mijnssen 2010, p. 83-85.
26 Opinion of the ESC, [2002] OJ 48/3.
27 European Parliament, ‘Report on the proposal for a European Parliament and Council directive on 

fi nancial collateral arrangements (fi rst reading)’, A5-04172001 (fi nal).
28 The Commission presented the original proposal to the European Parliament by letter of 27 March 

2001. In the period between 27 March 2001 and 23 November 2001, the European Parliament con-
sidered the proposal and made proposals to amend the proposal which were eventually presented 
in its rapport. During the same period, the Council considered the proposal in corporation with 
the delegations of the Member States. This parallel process had resulted into a number of propos-
als to revise the text of the original proposal.
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‘A (…) key issue is whether a collateral arrangement needs to be concluded in writing and signed, 
as the Commission proposes. A number of Member States abolished such a requirement some 
time ago and therefore would regard its imposition in the Directive as a negative step. On the other 
hand, some countries currently require collateral arrangements to be concluded in writing and 
signed. I have therefore envisaged a compromise solution on this issue. This states that it would 
be suffi  cient for the collateral to be ‘provided’(‘delivered, transferred, held, registered or otherwise 
designated so as to be in the possession or under the control of the collateral taker’) so long as that 
‘provision can be evidenced in writing’. This would mean that so long as a written trace (defi ned 
as including recording in electronic form) could be found of the provision, it would fall within the 
scope of the Directive.’29

Since the conclusion of an fca and the act of providing collateral are different and 
distinct, it is somewhat odd that the amendment was presented as a compromise 
solution for the controversy concerning the requirement of a formal agreement. 
This oddity is amplifi ed by the fact that the European Parliament did not propose to 
amend Article 2 par. 3 of the Commission proposal, at least not in any material way. 
If the original proposal was amended as suggested by the European Parliament, an 
fca would still have to contain one or more of the provisions mentioned in Article 2 
par. 3 of the proposal. This requirement de facto meant that parties still had to draw 
up some written document. The rapporteur’s explanation was thus either rash or 
referred to some other issue.

It is possible that the requirement of dispossession was introduced as a com-
promise for the bigger controversy, namely that between the Commission and the 
ESC concerning registration and publicity. The ESC’s proposal to introduce a regis-
tration system for fi nancial collateral was not followed, but an additional requi-
rement had been added to the method of providing fi nancial collateral, namely 
dispossession. Justice Briggs made a similar suggestion in Re Lehman Brothers Inter-
national (Europe) (in administration)30. According to Justice Briggs, it is equally pos-
sible:

‘that the requirement for dispossession of the collateral provider by demonstrating possession or 
control in the collateral taker was a reasonable compromise between the more fundamental diver-
gence between the Commission on the one hand and the Economic and Social Committee on the 
other hand, whereby the requirement for possession and control to be demonstrated was intended 
to be an important part of the quid pro quo to the collateral provider’s creditors for the removal 
of the protection otherwise afforded to them under national law in the event of the collateral 
provider’s insolvency.’31

The judge obviously referred to the requirement that company charges have to be 
registered under the Companies Act 2006 (section 859A et seq. CA 2006). If the 
requirements of registration are not met, the charge will be void against, inter alia, 
the administrator of the company and the liquidator of the company (section 874 
par. 1 CA 2006).

29 A5-04172001 (fi nal), p. 27.
30  In the Matter of Lehman Brothers International (Europe) (in administration) [2012] EWHC 2997 (Ch).
31 Per Justice Briggs, In the Matter of Lehman Brothers International (Europe) (in administration), 

par. 114.
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The idea that the requirement of dispossession was introduced as a compromise 
for the larger controversy concerning the principle of publicity is certainly plausible. 
It at least makes more sense than the explanation given by the European Parlia-
ment for the introduction of this requirement. Control and possession, in other legal 
systems, serve as a means of perfection. An example thereof is Article 9 of the Uni-
form Commercial Code (UCC) of the United States of America. Under Article 9 UCC, 
security interests have to be perfected in order to be enforceable against third par-
ties.32 Perfection typically occurs by notice fi ling (section 9-310 UCC). However, other 
perfection methods exist with respect to certain types of property. If, for instance, a 
security right is created over tangible negotiable documents, perfection may occur 
by the secured creditor taking possession of the collateral (section 9-313 UCC). A 
security right over certain intangible assets, like investment property (stocks, bonds 
and the like), can be perfected by control.33 It is possible that the EU legislator was 
inspired by the example of Article 9 UCC. Recital 9, after all, states that the only 
perfection requirement that Member States may impose with respect of fi nancial 
collateral should be that the fi nancial collateral is under the control of the collateral 
taker.

The amendments as presented by the European Parliament did not have any real 
consequences, at least not at this stage in the procedure. Since the proposed amend-
ments did not alter Article 2 par. 3 (c), (d), (e), (f) and (g) in any material sense, the 
contractual provisions still prescribed how the fi nancial collateral had to be provided. 
The only difference with the Commission proposal was that the amended proposal 
would apply to fi nancial collateral once it had been provided and if that provision 
could be evidenced in writing. However, since the Commission proposal still pres-
cribed the method of providing collateral, it must be assumed that the provision of 
fi nancial collateral as prescribed by Article 2 par. 3 (c), (d),(e), (f) and (g) would also 
meet the requirement of providing collateral.

8.3.2.4. The common position

Even though the amendments three and eleven proposed by the European Parlia-
ment, seemed to be of little consequence, their relevance suddenly became apparent 
when the Council published the common position.34 At this stage in the co-decision 
procedure, the proposal obtained its defi nitive shape: the text presented in the com-
mon position more or less coincided with the fi nal text of Directive 2002/47/EC. The 
Council adopted the amendments three and eleven in Article 1 par. 5 and Article 2 
par. 2 of the Directive, albeit in a slightly altered form.

If one reads the Council’s reasons, one gets the impression that the amend-
ments as accepted by the Council merely changed the set-up and organisation of the 
Directive but that they did not have any real material consequences. This impres-
sion however is misleading. Since Article 2 par. 2 of the Directive gives a defi nition 

32 Harris & Mooney 2006, p. 150-151.
33 See Harris & Mooney 2006, p. 189 -191, 434-436, Summers & White 2000, p. 775-777.
34 Council, ‘Common position (EC) No 32/2002 with a view of adopting Directive 2002/…/EC of the 

European Parliament and of the Council of … on fi nancial collateral arrangements’ [2002] OJ C 119 
E/12.
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of what is meant with fi nancial collateral being provided, the Council believed that 
this provision replaced Article 2 par. 3 (c), (d), (e), (f) and (g) of the original proposal. 
As a consequence, those provisions were not maintained in the common position.35 
Even though the Council presented the removal of these provisions as a measure of 
proper legislation – namely getting rid of redundant provisions – this choice actually 
has material consequences.

The method of providing collateral is left to the laws of the Member States
Not maintaining Article 2 par. 3 (c), (d), (e), (f) and (g) of the Commission propo-
sal (hereinafter also: the deleted provisions) meant that the regime no longer pre-
scribed the method of providing fi nancial collateral. This matter has to a large extent 
been left to the laws of the Member States. Even though the Council gave redun-
dancy as the reason for removing the provisions of Article 2 par. 3 (c), (d), (e), (f) and 
(g), one cannot deny that this choice was also convenient for a number of Member 
States, including the Netherlands. After all, the ESC mentioned in its opinion that a 
number of Member States had complained to the Council that transposing the ori-
ginal proposal might cause problems. The ESC in particular referred to the aspect 
of the proposal that ‘the collateral which currently functions as a pledge held on 
deposit, effectively becomes the property of the collateral taker, subject to agree-
ment between parties.’36 As was said earlier, it is not entirely clear to what aspect 
or aspects of the proposal the ESC referred here. It is possible that the ESC thought 
of the contractual provisions mentioned in Article 2 par. 3 of the original proposal. 
Some of these provisions would have been diffi  cult to implement in the laws of the 
Member States, including Dutch law. Not maintaining Article 2 par. 3 (c), (d), (e), (f) 
and (g) in the common position was therefore convenient for a number of Member 
States.

Another consequence of not maintaining Article 2 par. 3 (c), (d), (e), (f) and (g) 
is that the examples of evidencing provision in Article 1 par. 5 of the Directive have 
become less signifi cant. It is clear that this provision is based on the methods of 
providing collateral prescribed by the deleted provisions. Since the Member States 
are free to determine the method of providing fi nancial collateral, they no longer 
have to follow the methods prescribed by the deleted provisions. The provision of 
cash on the basis of a security fca is an example thereof. As was said earlier, money 
credited to a bank account qualifi es in Dutch law as a claim against the bank. The 
establishment of a disclosed pledge over cash requires the drawing up of a deed of 
pledge followed by notifi cation (Article 3:236 par. 1 j° 3:94 par. 1 DCC).  It does not 
entail a book transfer of the encumbered cash to a designated account, as Article 
1 par. 5 of the Directive seems to suggest. Certain aspects of Article 1 par. 5 of the 
Directive are thus remnants of the Commission proposal.

The most important consequence of deleting Article 2 par. 3 (c), (d), (e), (f) and 
(g) is that the link between the method of creating a security right over fi nancial 
collateral and the requirement of providing collateral is lost. Provision is a condition 
for the applicability of the Directive (Article 1 par. 5 Directive).  The Directive applies 

35 Council’s common position [2002] OJ C 119 E/22.
36 Opinion of the ESC, [2002] OJ C 48/2.
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to fi nancial collateral once it has been provided and if that provision can be evi-
denced in writing. If the Directive prescribed the method of provision for each type 
of collateral, the moment of creating a security right over fi nancial collateral and 
the moment that the Directive became applicable to the fi nancial collateral would 
necessarily coincide. Deleting Article 2 par. 3 under (c), (d), (e), (f) and (g) from the 
Commission proposal meant that the laws of the Member States would prescribe the 
method of creating a security right over fi nancial collateral. As a consequence, it will 
have to be determined for each method of creating a security right whether it leads 
to dispossession for the purpose of the Directive.

8.3.2.5. Dispossession and the risk of fraud

If the Council is right and the contractual clauses in the deleted provisions have 
become redundant in view of Article 2 par. 2 of the Directive, the method of provi-
ding fi nancial collateral as determined by the laws of the Member States must offer 
a similar degree of protection to third parties as the deleted contractual provisions 
would have offered them. One must keep in mind that the Commission did not want 
to interfere in the national laws or regulations regarding publicity and registration. 
What is more, the Commission did not believe that this was necessary, because third 
parties were not at risk of being misled about the status of the fi nancial collateral. 
The contractual clauses in the deleted provisions apparently offered suffi  cient pro-
tection against this risk. Since the Council did not maintain them for the reason of 
being redundant, the dispossession of collateral must fulfi l a similar function (Article 
1 par. 5 in conjunction Article 2 par. 2 Directive).

However, the Council used the term fraud instead of the term ‘misleading’:

‘(…) it should be noted that the Common Position aims at providing a balance between market 
effi  ciency, which is the reason behind the exclusion of formal acts, and the safety of the parties 
to the arrangement and third parties, thereby avoiding inter alia, the risk of fraud. This balance is 
achieved by the fact that the scope of the Directive only covers those fi nancial collateral arrange-
ments which provide for some form of  dispossession as set out in Articles 1(5) and 2(2).’37

The concern for fraud and the concern for being misled about the status of the col-
lateral are of course distinct. In the legal literature – in particular the Anglo-Ame-
rican literature38 – this distinction is made with regard to non-possessory security 
rights. Fraud refers to the situation that the debtor truly owns the object, but intends 
to deceive his creditors by letting them believe that a third party has obtained a 
proprietary interest in the object. Other examples of fraud are of course possible. 
The subject of fraud is also discussed in the commentary to Book IX of the DCFR, 
which deals with security rights over personal property. One of the examples given 
by the drafters concerns the situation that a security provider tries to obstruct the 
secured creditor from taking recourse against his assets by claiming that they have 

37 Council’s common position [2002] OJ C 119 E/23.
38 See for American law, Harris & Mooney 2006, p. 153-154. See for English law, Potter & Kiralfy 1937, 

p. 163-168, Zwalve 2008, p. 264, Beale, Bridge, Gullifer and Lomnicka 2018, par. 9.05-9.06. p. 424-
425 (Beale).
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been encumbered with an earlier security right. A registration system as proposed 
in the DCFR will diminish this risk of fraud, because the security provider’s claim can 
easily be verifi ed by consulting the register.39  The problem of ‘ostensible ownership’ 
concerns the risk that third parties might be misled about the true status of an object 
because the object has remained in the physical control of the debtor. Third parties – 
especially the pledgor’s other creditors – might wrongfully believe that the object is 
available for recourse purposes.

8.3.2.6. The CJEU’s decision in Swedbank

In November 2016, the CJEU gave a decision in the case of Private Equity Insurance 
Group SIA v Swedbank SA40. This decision is relevant, because it is the fi rst preli-
minary ruling with regard to the Directive. Since the decision will be discussed in 
more detail hereinafter, it will not be necessary to give an account of the relevant 
facts. For now, the discussion will focus on the Court’s considerations concerning 
the provision of collateral. The Court linked the requirement of provision to the aim 
expressed in recital 17 of the preamble that the Directive provides for rapid and 
non-formalistic enforcement procedures which will help ensure fi nancial stability 
and limit contagion effects. A collateral taker who has control or possession of the 
collateral will actually be able to dispose of the collateral when an event of enforce-
ment occurs.41

Even though the Court does not breathe a word about publicity in its decision, 
Swedbank in no way undermines the theory that the requirement of provision gives 
expression to the principle of publicity. The link between the provision of collateral 
and the aim to establish rapid and non-formalistic enforcement procedures should 
not be stretched too far. Having control or possession of the collateral does not help 
the collateral taker in this regard, if the enforcement procedures are expensive 
and cumbersome. The aim of establishing rapid and non-formalistic enforcement 
procedures is predominantly achieved by the prohibition of formalities. Article 3 
par. 1 of the Directive forbids Member States that the enforceability of an fca shall 
be dependent on the fulfi lment of any requirement. Article 4 of the Directive subse-
quently determines how a security fca can be enforced in case of an event of default. 
Furthermore, the principle of publicity can be reconciled with the requirement to 
provide collateral and the aim of establishing rapid and non-formalistic enforce-
ment procedures. Having control or possession of collateral can operate as a means 
of publicity, but also facilitate the enforcement procedure.

8.4. The relevant test to determine control and possession

As was said earlier, dispossession is a necessary requirement for the applicability 
of the Directive. Recital 10 describes dispossession as the provision of fi nancial 
collateral whereby the provision can be evidenced in writing or in an equivalent 

39 See Commentary to Article IX 3:301 DCFR, Book IX, DCFR full edn (Sellier 2009), p. 5495-5496.
40 Case C-156/15 Private Equity Insurance Group SIA v Swedbank AS ECLI:EU:C:2016:851.
41 Swedbank, par. 41-42.
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manner. The term provision refers to the situation that the fi nancial collateral has 
been brought in the possession or under the control of the collateral taker (Article 
2 par. 2 Directive). It has been argued in the previous section that provision is an 
expression of the principle of publicity.  This section will determine the relevant 
test for control and possession. Since provision is tied to the principle of publicity, it 
stands to reason that this principle will give shape to this test.

8.4.1. Control: the ability to prevent the collateral provider from dealing 
with the collateral

Literature on the concept of control and possession in the sense of the Directive 
is not abundant. The subject has predominantly received attention in the English 
legal literature.42 English law is interesting for another reason as well. The meaning 
of control or possession for the purpose of the Directive, has arisen in two English 
cases, namely Gray v GTP Group Ltd43 and the aforementioned Re Lehman Brothers 
International (Europe) (in administration)44. A discussion of English law may thus be 
helpful to formulate the relevant test.

The FCARs
The Directive has been implemented in English law by the Financial Collateral Arran-
gements Regulations (n° 2) 2003, or FCARs45. The FCARs consist of fi ve parts: part one 
contains a list of defi nitions; part two declares that certain laws requiring formalities 
do not apply to fcas; part three modifi es insolvency law; part four contains rules 
of the right of use and appropriation and part fi ve contains a provision on confl ict 
of laws. An important difference between Title 7.2 of the Dutch Civil Code and the 
FCARs is that the latter requires dispossession. The FCARs defi ne the security fca as 
an agreement or arrangement, evidenced in writing, where—
(a)  the purpose of the agreement or arrangement is to secure the relevant fi nancial 

obligations owed to the collateral-taker;
(b)  the collateral-provider creates or there arises a security interest in fi nancial 

collateral to secure those obligations;
(c)  the fi nancial collateral is delivered, transferred, held, registered or otherwise 

designated so as to be in the possession or under the control of the collateral-
taker or a person acting on its behalf; any right of the collateral-provider to 
substitute equivalent fi nancial collateral or withdraw excess fi nancial collateral 
shall not prevent the fi nancial collateral being in the possession or under the 
control of the collateral-taker; and

(d)  the collateral-provider and the collateral-taker are both non-natural persons.

42 See a.o. Beale, Bridge, Gullifer and Lomnicka 2018, par. 3.41-3.70, p. 53-96, Goode & Gullifer 2018, 
par. 6-40-6-44, p. 283-292. See also Diamant 2013, p. 60-67.

43 Gray v GTP Group Ltd [2011] BCC 869.
44 In the Matter of Lehman Brothers International (Europe) (in administration) [2012] EWHC 2997 (Ch).
45 The Financial Collateral Arrangements (No. 2) Regulations 2003, SI 2003/3226. In 2010, the FCARs 

were amended by statutory instruments to implement Directive 2009/44/EC and to make other 
adjustments. See The Financial Markets and Insolvency (Settlement Finality and Financial Colla-
teral Arrangements) (Amendment) Regulations 2010, SI 2010/2993. SI 2009/2462 amended the 
FCARs in light of the Companies Act 2006.
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The collateral taker must have control or possession of the fi nancial collateral in 
order to benefi t from the lenient regime created by the FCARs.

Beale has argued that the words ‘possession’ and ‘control’ must be interpreted 
in light of recital 10 of the Directive. He in particular refers to the passage in recital 
10 that the Directive should only apply to fcas that provide for some form of dis-
possession. The relevant test, according to Beale, is whether the collateral provider 
has retained the right to deal with the collateral. If the debtor still has that right, the 
collateral will not have been provided for the purpose of the Directive.46 The judge 
in the Gray case, Vos J, accepted this argument, but also relied on Article 2 par. 2 of 
the Directive to advance the argument that dispossession means the loss of the right 
to deal with the collateral. The second sentence of Article 2 par. 2 of the Directive 
explicitly states that the right to withdraw excess collateral or the right to substitute 
collateral shall not prejudice that the collateral has been provided to the collateral 
taker. According to Vos J, it would be unlikely that ‘the Commission had thought it 
necessary to include that paragraph [the second paragraph of Article 2 par. 2 DFK] if 
control simply meant administrative control over the collateral rather than the legal 
right to control the collateral.’47 The fact that fi nancial collateral has been provided 
prevents the collateral provider to substitute or withdraw collateral without the 
collateral taker’s consent.

Positive control and negative control
In the English legal literature a distinction is sometimes made between positive con-
trol and negative control.48 A collateral taker is said to have negative control over 
collateral if he can prevent the collateral provider from dealing with the collate-
ral save for the right to substitute collateral or to withdraw any excess collateral.49 
Positive control exists when the collateral taker has the legal and practical ability to 
take or dispose of the collateral without any further involvement of the debtor.50 The 
collateral taker can obtain positive control, for instance, by transferring securities to 
his own account, or by getting the intermediary to agree that it will accept instruc-
tions from the collateral taker.51 Beale nevertheless believes that negative control is 
suffi  cient for the purpose of the Directive and thus the FCARs. The judge in the Gray 
case, Vos J, agreed that negative control was suffi  cient.52

The question is what constitutes negative control. Beale initially believed that 
if the collateral taker had legal or practical control over the fi nancial collateral, he 
would have control and possession for the purpose of the Directive.53 However, 
the decisions in the Grey case and in Re Lehman Brothers International (Europe) (in 
administration) forced him to adjust this statement.54 Vos J held in the Grey case that 

46 Beale, Bridge, Gullifer & Lomnicka 2018, par. 3.41, p. 53. See also the fi rst edition of Beale, Bridge, 
Gullifer & Lomnicka 2008, p. 399.

47 Gray case, par. 60.
48 See Beale, Bridge, Gullifer & Lomnicka 2018, par. 3.60, p. 64.
49 Beale, Bridge, Gullifer and Lomnicka 2018, par. 3.58, p. 61.
50 Ibid, par. 3.60, p. 64.
51 Ibid.
52 Gray case, par. 62.
53 Beale, Bridge, Gullifer & Lomnicka 2008, par. 10.26, p. 397.
54 Beale, Bridge, Gullifer & Lomnicka 2018, par. 3.40, p. 50.
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‘if the collateral taker cannot prevent the collateral provider from dealing with the 
charged assets, then he does not in any legal sense have control. He only has control 
in an administrative or practical sense, which is insuffi  cient for the application of the 
Regulations [i.e. the FCARs DFK]’.55 This decision was met with approval by Briggs J 
in Re Lehman Brothers International (Europe) (in administration).56 According to Beale, 
these decisions entail that the collateral taker must have a legal right to possession 
or control. The collateral taker must also have practical control over the fi nancial 
collateral, at least in relation with fi nancial instruments and cash. A different regime 
applies with regard to credit claims.57 Practical control has two aspects. First, if the 
collateral is held by a third party for the collateral provider, the third party will have 
to be notifi ed about the creation of a security right. If the third party is allowed to 
ignore a notifi cation, the collateral taker must reach an agreement with the third 
party not to allow the collateral provider to dispose of the collateral without the col-
lateral taker’s permission. The second aspect is that the account must be blocked.58 It 
stands to reason that if the collateral taker is the fi nancial institution that holds the 
account on behalf of the collateral provider, the collateral taker will have practical 
control in this sense. A mere agreement that the collateral provider can no longer 
dispose of the collateral will be suffi  cient to ensure legal control.59

8.4.2. Control and possession under Article 9 UCC

The previous paragraph discussed how the terms ‘control’ and ‘possession’ are 
understood in the English literature and case law. Negative control is said to be suf-
fi cient for the purpose of the Directive. A collateral taker is said to have negative 
control, if he can prevent the collateral provider from dealing with the collateral. 
This ability to prevent further dealing must both be legal and practical. Even though 
the preparatory documents do not suggest that there is a link between the use of the 
terms ‘control’ and ‘possession’ and Article 9 UCC, the latter may also be helpful to 
understand what is meant with those terms.

Two things must be kept in mind. Possession and control used in the Directive 
are autonomous concepts. They do not make any express reference to the law of the 
Member States for their interpretation and should normally be given an autonomous 
meaning and a uniform interpretation throughout the EU. As a consequence, the 
concepts ‘possession’ and ‘control’ used in Article 9 UCC can in no way determine 
the meaning of the European homonyms. It merely serves as inspiration. Secondly 

55 Gray case, par. 62.
56 In the Matter of Lehman Brothers International (Europe) (in administration), par. 134.
57 Beale, Bridge, Gullifer & Lomnicka 2018, par. 3.57, p. 60-61. See also, Goode & Gullifer 2018, 

par. 6-53, p. 299
58 Ibid, p. 51-53.
59 This was the problem in the Grey case. It was held that the relation between F2G and GTP was 

indistinguishable from the relation between a charger and a bank where the bank had a fl oating 
charge over the bank account. Even though GTP had practical control over the money, F2G had the 
legal right to control and manage the charged assets without the collateral taker’s assent. GTP was 
still obliged to transfer the charged assets to F2G. Final appropriation of the charged assets was 
dependent of a future event. GTP did thus not have legal control over the assets. See also Goode & 
Gullifer 2018, par. 6-42, p. 287.
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the function of dispossession is different in the two regulations. The requirement 
that the collateral taker has control or possession over the fi nancial collateral is one 
of the conditions for the applicability of the Directive. Under the regime of Article 
9 UCC, however, control is a method of perfection. Before discussing how control is 
acquired under Article 9 UCC, it is prudent to pause here a moment and consider the 
establishment of a security right according to Article 9 UCC.

8.4.2.1  Attachment and Perfection

Taking security under Article 9 UCC is a multi-step process. It starts with creating 
a security interest that is effective against the debtor. Section 9-203 subsection (a) 
UCC determines that a security interest attaches to collateral when it becomes enfor-
ceable against the debtor with respect to the collateral. Subsection (b) enumerates 
the conditions for creating an enforceable security interest. In general, three basic 
requirements have to be fulfi lled. The fi rst condition is that value must have been 
given. Value is, for instance, given when the creditor provides a loan to the debtor. 
Secondly, the debtor must have rights in the collateral. Thirdly some form of evi-
dentiary requirement must be fulfi lled. The collateral has to be in the possession or 
control of the secured party depending of the type of collateral, or the debtor must 
have authenticated a security agreement that describes the collateral (section 9-203 
subsection (b) under (3) UCC).60

When a security interest attaches to collateral, the secured creditor can enforce 
the security interest against the debtor and against third parties (section 9-203 (b) 
UCC). However, many third parties will defeat a security interest, unless it is perfec-
ted. The term perfection is hard to defi ne. A somewhat circular description is that a 
security interest is perfected if the security interest is attached and if the require-
ments in section 9-308 to 9-316 UCC have been fulfi lled. Perfection suggests that it 
affords the secured creditor maximum third-party effectiveness, including effecti-
veness against the trustee in bankruptcy.61 A perfected security interest will usually 
defeat a competing interest in the collateral, but there are exceptions.62 The date of 
perfection will normally also determine a security interest’s priority with respect to 
other perfected security interests.63

Perfection usually requires an additional act that notifi es a diligent searcher 
about the existence of a security interest.64 Sections 9-308 to 9-316 UCC prescribes 
the different methods of perfecting security interests. In general, a security interest 
will be perfected by notice fi ling. This means that a fi nancing statement containing, 
among other data, the name of the debtor, the name of the creditor and an indication 
of the collateral (section 9-502 (b) UCC) will have to be fi led with the fi ling offi  ce. If 
the fi lling offi  ce accepts the fi nancing statement, it will index the statement accor-
ding to the debtor’s name. Since these records are public, any person can inspect 
them. That person can use the information from the fi ling offi  ce to make further 

60 Harris & Mooney 2006, p. 136-137, White & Summers 2000, p.748-756.
61 White & Summers 2000, p. 748.
62 Harris & Mooney 2006, p. 150, Sigman 2004, p. 69, White & Summers 2000, p. 757.
63 White & Summers 2000, p. 757.
64 Ibid, p. 758.



8.4.2.2 The provision of fi nancial collateral on the basis of a security fca

226

inquiries to disclose the complete state of affairs.65 The fi ling must be viewed against 
the background of the problem of ostensible ownership and fraud66 which has been 
discussed above. However, Baird and Jackson adopt a more general view; they regard 
the fi ling system as an expression of the principle of publicity. A party who wishes 
to create a non-possessory security interest in property that is effective against third 
parties, must make it possible for others to discover that interest.67

8.4.2.2. Perfection by control and possession

Possession
Apart from notice fi ling, a security interest in certain collateral can also be perfected 
by possession or control. Section 9-313 UCC determines that a secured creditor can 
perfect a security interest in tangible goods by taking possession of the collateral. 
The term possession is not defi ned, but adopts its meaning from the old Article 9 
UCC.68 A secured creditor will of course have possession, if the object is in his direct 
physical power. It notes to the diligent third party that the debtor no longer owns the 
property free and clear.69 A third party could also have possession on behalf of the 
secured creditor. In order to determine whether the secured creditor has possession, 
the principles of agency apply. A secured creditor will not have possession for the 
purpose of section 9-313 UCC, if a third party who holds the collateral for the secured 
creditor, but is in close connection to, or is controlled by the debtor. The same is of 
course also true if the debtor operates as agent of the secured creditor. 70

Control
A security interest in certain goods, like investment property, deposit accounts and 
electronic chattel paper, can also be perfected by control. The question is how con-
trol should be perceived in this context. White and Summers draw a parallel with 
possession:

‘One way to think of control is to regard it as the intangible’s equivalent to possession of tangibles. 
(…) security interests in intangibles for which there is no indispensible res to be possessed (like a 
negotiable instrument) cannot be perfected by possession. Yet some of these intangible interests 
can be put under the “control” of a secured creditor to the exclusion of others, and this will put 
third parties on notice.’71

By exercising control, the secured creditor informs the rest of the world that the 
debtor no longer owns the intangible asset free and clear. Sections 9-104, 9-105 
and 9-107 UCC determine what constitutes control for deposit accounts, electronic 
chattel papers and letter-of-credit rights. Section 9-106 UCC refers to specifi c section 

65 Offi  cial Comment 2 to section 9-502 UCC.
66 Harris & Mooney 2006, p.153-157.
67  Baird & Jackson 1983, p. 178.
68 Offi  cial Comment 3 to section 9-313 UCC.
69 Harris & Mooney 2006, p. 189.
70 Offi  cial Comment 3 to section 9-313 UCC, Harris & Mooney 2006, p. 189, White & Summers 2000, 

p. 773.
71 White & Summers 2000, p. 774.
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8-106 UCC for control over investment property. The following discussion will focus 
on control over deposit accounts.

Section 9-104 subsection (a) UCC distinguishes three ways in which a secured 
creditor can obtain control over a deposit account. The most common way to obtain 
control is that the secured creditor is the bank with which the account is held (sec-
tion 9-104 (a) (1) UCC). If the bank enters into a security agreement with a debtor 
who is also its client, the security interest will be perfected automatically. It is of 
course possible that the bank is a third party. The secured creditor will in that case 
obtain control if it enters into an authenticated agreement with the debtor and the 
bank that the latter shall comply with instructions from the secured party directing 
disposition of the funds in the account without further consent by the debtor (sec-
tion 9-104 (a) (2) UCC). Another option is that the secured creditor will become the 
bank’s client with respect to the deposit account (section 9-104 (a) (3) UCC). White 
and Summers in this connection suggest that the debtor can transfer the account in 
the name of the bank. In that case, the debtor will no longer be entitled to withdraw 
from the account. They also argue that it is possible that the secured creditor and 
the debtor become joint account holders. Unless the bank, the secured creditor and 
the debtor have agreed otherwise, the latter will still be able to withdraw from the 
account. White & Summers however argue that this situation is consistent with sec-
tion 9-104 subsection (b) UCC. This provision determines that ‘a secured party that 
has satisfi ed subsection (a) has control, even if debtor retains the right to direct the 
disposition of funds from the deposit account.’ The situation that the debtor still has 
the right to dispose of the assets in the deposit account does not defeat the secured 
creditor having control of the account.

8.4.3. The relevant test

This paragraph has discussed the relevant test for determining whether the collateral 
taker has control or possession for the purpose of the Directive. It must be reiterated that 
if one interprets concepts of European law, it is important to consider the wording of the 
concept, the context in which the concept occurs and the objectives of the rule of which 
it forms part. Since providing control and possession must be regarded as a means of 
publicity, it stands to reason that the aforementioned test will be marked by the princi-
ple of publicity. According to this principle, third parties should be able to discover the 
existence of a property right, exactly because they have third-party effectiveness.

In her doctoral thesis, Diamant questions whether the ultimate goal of disposses-
sion is publicity in the true sense of the word.72 She argues that the control require-
ment primarily serves to enable third parties to verify that a security right has been 
established and the moment of establishment:

‘The control requirement replaces the different requirements that the EU jurisdictions attached 
to the creation of a security right over assets in an account before the implementation of the 
Collateral Directive. These include the registration of a security right in a public register and the 
obtainment of a certain date through registration or by drafting a notary deed, but also notifi cation 

72 Diamant 2015, p. 140.
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of the security right assets to the account provider (…). The aim of these requirements is not 
always the prevention of the invisibility risk73.  A notary deed, for instance, does not make the 
security right known to third parties and therefore does not give publicity of the security in 
the proper sense of the word. The requirement of a notary deed therefore does not counteract 
the risk of invisibility. What the aforementioned requirements do have in common is that they 
enable third parties – even afterwards if necessary in case an insolvency procedure is opened 
against the debtor – to verify that and when a security right has been established. In other words, 
the goal of these requirements is to offer a safeguard against simulation of security rights and 
antedating or – to put it yet in other words – a safeguard against fraud.’74

This argument is not really convincing. Even though control is the only perfection 
requirement that Member States may impose with respect to fi nancial collateral, its 
purpose is not merely to prevent fraud. Recital 10 explicitly states that the Directive 
wants to protect the parties to the fca and third parties, preventing inter alia the 
risk of fraud. The control requirement may therefore serve other goals as well. Fur-
thermore, the interest of preventing fraud might be regarded as an elaboration of the 
principle of publicity. This principle states that property rights – in this case security 
rights – must be known to third parties, because they are binding erga omnes. If 
the security rights are somehow public, it will become more diffi  cult for malicious 
parties to an fca to commit fraud. Diamant seems to accept this point. She argues 
that control has replaced the requirement previously imposed by the Member Sta-
tes with regard to the establishment of security rights. These requirements have in 
common that they enable third parties to determine that a security right has been 
established and the moment of establishment. It stands to reason that control serves 
a similar goal. Of course, this goal is not achieved through control alone. The require-
ment that the provision must be evidenced in writing will to a large extent con-
tribute to this goal. After all, the evidencing must allow for the identifi cation of the 
collateral (Article 1 par. 5 Directive). This evidence might help determine when the 
collateral has been provided.

If one accepts that provision is a means of publicity, the degree of possession or 
control must be such that third parties will be notifi ed that the collateral provider 
is no longer entitled to freely dispose of the collateral. The English legal literature 
and case law adopt the view that negative control is suffi  cient for the purpose of 
the Directive. Dispossession suggests that the collateral provider no longer has free 

73 Diamant seems to have borrowed the term from Gullifer. It refers to the risk that third parties run 
if security rights are invisible. See Goode & Gullifer 2013, par. 6-35-6-36, p. 268.

74 Diamant 2015, p. 141. ‘Het controlevereiste komt in de plaats van de verschillende vereisten die de 
EU-jurisducties verbonden aan het in zekerheid geven van girale activa vóór implementatie van 
de Collateral Richtlijn. Daarbij kan gedacht worden aan registratie van het zekerheidsrecht in een 
openbaar register en het verkrijgen van een vaste datum door registratie of het opmaken van een 
notariële akte, maar ook aan mededeling van een beperkt zekerheidsrecht op girale activa aan de 
account provider (…). Het doel van deze vereisten is niet steeds het tegengaan van invisibility risk.  
Zo maakt een notariële akte het zekerheidsrecht niet kenbaar voor derden en geeft het daarmee 
geen publiciteit aan het zekerheidsrecht in de eigenlijke betekenis van het woord. Het vereiste van 
een notariële akte gaat het invisibility risk dus niet tegen. De bovengenoemde vereisten hebben 
daarentegen gemeen dat zij derden, zo nodig achteraf wanneer ten aanzien van de debiteur een 
insolventieprocedure is geopend, in staat te stellen om te verifi ëren dat een zekerheidsrecht tot 
stand is gekomen en wanneer het tot stand is gekomen. Het doel van deze vereisten is met andere 
woorden het bieden van waarborg tegen simulatie van zekerheidsrechten en antedatering of, 
weer anders gezegd, een waarborg tegen fraude.’
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control or possession of the collateral. The relevant test is thus whether the collateral 
taker can both legally and practically prevent the collateral provider from dealing 
with the collateral. This test in a way answers to the principle of publicity. If the 
collateral consists of bearer securities or securities to order, the collateral taker will 
have control and possession in the sense of the Directive if they are brought under 
his direct physical control or that of a third party. Intangible fi nancial instruments 
and cash are usually held in an account or register. Negative control suggests that the 
collateral no longer has the legal right to dispose of the assets in the account without 
the collateral taker’s consent. The collateral taker can obtain negative legal control 
by agreeing with the collateral provider that it shall no longer deal with the collate-
ral, but legal control may also arise from the law itself.75 However, making such an 
agreement will not always be suffi  cient. If the collateral is held with a third-party 
bank, the collateral taker will sometimes have to take additional steps to ensure that 
the bank shall not execute any more payment orders.76

The collateral taker must also take measures to ensure practical control, for instance 
through notifi cation of the account bank. Even though control under Article 9 UCC 
is a means of publicity, the degree of control seems to be different, at least with res-
pect to deposit accounts. The methods prescribed in section 9-104 under (a) UCC can 
lead to both practical and legal control, depending on the circumstances of the case. 
However, the provision under (b) determines that a secured creditor will have con-
trol even if the debtor remains the right to dispose of the assets. This is odd because 
the right of disposal may deceive the outside world. If for instance the account bank 
enters into a security agreement with its client whereby the assets in the deposit 
account serves as collateral, the bank will have immediate control over the assets. 
The bank may grant the debtor the right to continue to use the bank account. Even 
though the bank has control over the account, the outside world may be misled that 
the debtor is still entitled to the assets in the account free and clear.

8.4.4. The concept of control according to the CJEU in Swedbank

As was said above, the CJEU gave its fi rst preliminary ruling on the Collateral Directive 
in the Swedbank case. There is now some authority on a European level concerning 
the requirement of control. In brief, the facts were as follows. The legal predecessor 
to Private Equity Insurance Group SIA entered into a standard current account agree-
ment with Swedbank AS (hereinafter: the bank). On the basis of this agreement, the 
monies in the account, present and future, were pledged to Swedbank as fi nancial 
collateral to cover all debts owed by the account holder to the bank. The account 

75 The Swedbank case will be discussed hereinafter. However, Advocate General Szpunar in his opi-
nion came to the conclusion ‘that Article 2(2) of Directive 2002/47 must be interpreted to the 
effect that the provision of fi nancial collateral in the form of cash deposited in a bank account 
requires the existence of a contractual clause conferring on the collateral taker the right to limit 
the use of monies deposited in that account in so far as is necessary to guarantee the relevant 
obligations.’ See Case C-156/15 Private Equity Insurance Group ECLI:EU:C:2016:586, AG Szpunar, 
par. 53. It is questionable whether such a contractual clause will always be necessary. The bank’s 
refusal to execute any more payment orders may also be based on the law.

76 Cf. Beale, Bridge, Gullifer & Lomnincka 2018, par. 3.58, p. 61.
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holder – the legal predecessor of PEI – was declared bankrupt on 25 October 2010. 
A few months later, the bank debited a certain sum against the account as mainte-
nance commission. Since the insolvency administrator believed that the debiting 
of the account strained with the principle of paritas creditorum, he began proceed-
ings against Swedbank. The central question before the Latvian courts was whether 
the pledge agreement fell within the scope of the Collateral Directive. If this were the 
case, certain rules of insolvency law would not be applicable to the pledge over the 
current account.

The Latvian Supreme Court referred the case to the CJEU for a preliminary ruling. 
Among other things, the Latvian Court wanted to know whether the Directive only 
applied to bank accounts used in the securities settlement systems, or whether it 
equally applied to an ordinary current account not used for securities settlement. 
The CJEU adopted a broad perspective and ruled that the scope ratione materiae of 
the Directive was not confi ned to monies deposited in accounts used in payments 
and securities settlement. However, the Directive only applies to fi nancial collateral 
once it has been provided and if that provision can be evidenced in writing (Article 
1 par. 5 Directive). Since the Directive does not specify when the requirement of 
‘possession or control’ has been fulfi lled, the CJEU had to give an autonomous and 
uniform interpretation of that criterion. As was said earlier, the Court believed that 
the requirement of providing collateral was designed to bring the collateral taker in 
a position that he can actually dispose of the collateral in case of an event of default. 
The Directive provides for rapid and non-formalistic enforcement procedures. 
Having ‘control or possession’ would help secure the attainment of that objective. 
Furthermore, Article 2 par. 2 of the Directive states that the right to substitute as 
well as the right to withdraw excess collateral does not prejudice that the fi nancial 
collateral has been provided. This right would lack any force, according to the CJEU, 
if the collateral taker were regarded to have control or possession over monies depo-
sited in a bank account, while the account holder might freely dispose of them. The 
CJEU formulated the following criterion. A collateral taker will be regarded as having 
acquired ‘possession or control’ over monies credited to an account, if the collateral 
provider is prevented from disposing of them.77

Even though the CJEU is not very explicit, it seems to suggest that the collateral 
taker must have negative control over the collateral. The collateral provider should 
be prevented both legally and practically from withdrawing monies from the 
account, save for the exceptions mentioned in Article 2 par. 2 of the Directive.78 It 

77 Swedbank, par. 39-44.
78 Cf. Beale, Bridge, Gullifer & Lomnicka 2018, par. 3.44, p. 54. The Advocate General, Szpunar, cer-

tainly followed the approach adopted by the English courts. According to the Advocate General, 
practical control was insuffi  cient to have control for the purpose of the Directive. The collateral 
taker must also have the right to prevent the withdrawal of cash by the collateral provider. See 
Case C-156/15, Private Equity Insurance Group v Swedbank, ECLI:EU:C:2016:586, Opinion of AG 
Szpunar, par. 47-51. Schuijling and Verhagen have advocated a more liberal view with regard 
to the CJEU’s decision in Swedbank. They argue that the regime for providing credit claims as 
fi nancial collateral demonstrates that the requirement of dispossession is not incompatible with 
the scenario that a collateral provider may still dispose of the collateral. See Schuijling & Ver-
hagen 2017, p. 939-940. See also Rongen 2016, p. 244. See also Wibier who believes that the Court 
adopted a strict approach with regard to the requirement of control. Wibier 2017, p, 427.
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must be reiterated that the CJEU placed the requirement of providing collateral in 
light of establishing rapid and non-formalistic enforcement procedures. They will 
help safeguard fi nancial stability and limit contagion effects in case of default. Accor-
ding to the CJEU, the requirement for the provision of fi nancial collateral is liable to 
secure the attainment of that objective, in so far as it ensures that the collateral taker 
will actually be able to dispose of the collateral in case of default.

 The Court’s reasoning may be somewhat surprising. It is not immediately clear 
how having negative control will actually help the collateral taker to dispose of the 
fi nancial collateral. The following example may illustrate this point. Imagine that 
collateral provider [A] provides cash collateral under a security fca to collateral taker 
[B]. Since the money is credited to an account held with Bank [C], collateral provi-
der [A] must be prevented from disposing of the cash collateral. In order to obtain 
negative practical control, it is necessary to notify Bank [C] about the security, or, an 
agreement will have to be made between [B] and [C] that the latter shall no longer 
execute any payment order. However, negative control does not help facilitate the 
enforcement of the security fca. If an event of default occurs, the collateral taker 
cannot directly order the bank to transfer the cash collateral.79 The collateral taker 
after all lacks positive control.

Negative control serves a different purpose in this connection. Since the collateral 
provider is prevented from (fraudulently) withdrawing collateral80, negative control 
ensures that the collateral will actually be available to the collateral taker if an enfor-
cement event occurs. Rapid and non-formalistic enforcement procedures may help 
safeguard fi nancial stability and limit contagion effects in case of a default (recital 
17). However, availability of the provided collateral is a prerequisite for enforcement. 
Negative control thus indirectly facilitates the aim of establishing rapid and non-
formalistic enforcement procedures.

8.4.5. Control over credit claims

The test formulated above primarily applies to fi nancial instruments and cash. As 
was said in paragraph 8.2.2, the scope of the Directive was enlarged in 2009 to 
include credit claims. Some Member States, including the Czech Republic, France 
and Sweden already accepted credit claims as fi nancial collateral in their national 
transposition of the Directive, albeit operating under different regimes.81 To create 
a level-playing fi eld and to stimulate cross-border use of collateral, the Commission 

79 In Swedbank, the collateral taker was also the account bank. One could therefore argue that the 
collateral taker had practical control over the cash collateral. However, this type of control is 
insuffi  cient, if the collateral provider is free to dispose of the cash collateral.

80 Goode and Gullifer have coined this danger that the collateral provider will withdraw collateral 
before enforcement as the ‘risk of fraudulent removal’. Goode & Gullifer 2018, par. 6-41, p. 286. 
This term is pejorative, because the withdrawal does not have to be fraudulent. It may occur with 
the collateral taker’s approval. However, even if the withdrawal occurs with the collateral taker’s 
consent, the danger will still exist that the (remaining) fi nancial collateral turns out to be insuffi  -
cient to cover the relevant fi nancial obligation.

81 Commission, ‘Report from the Commission to the Council and the European Parliament. Evalua-
tion report on the Financial Collateral Arrangements Directive (2002/47/EC)’, COM (2006) 833 
fi nal, p. 6.



8.4.5 The provision of fi nancial collateral on the basis of a security fca

232

decided to harmonise the relevant legal framework.82 One of the provisions that has 
been altered with respect to the inclusion of credit claims is Article 1 par. 5 of the 
Directive. In its original proposal, the Commission stated that:

‘A different modus operandi is described for evidencing the provision of credit claims as collateral. 
The means of evidence already in place concerning the provision of book entry securities or cash 
as collateral are inadequate when applied to credit claims. Given the rather divergent practices 
and the interest of the fi nancial markets in having simple procedures that operate smoothly, the 
inclusion in a list of claims submitted to the collateral taker must suffi  ce, without specifying in 
details the mobilisation of credit claims provided as collateral or the methods of identifi cation. 
This list may be submitted in writing or in a legally equivalent manner, including by electronic 
means, since some national central banks use electronic lists.’83

The fi nal text of Article 1 par. 5 of the Directive to a large extent coincides with the 
text in the original proposal. In order to identify a credit claim and to evidence the 
provision thereof between parties it is suffi  cient that the credit claim is included in 
a list of claims and submitted in writing or in an equivalent manner to the collateral 
taker. This method of providing credit claims is reminiscent of the technique of the 
cession Dailly.84 In brief, this technique entails that an assignment of claims occurs 
by drawing up a signed and dated document containing a list of claims (the so-cal-
led bordereau Dailly) that is subsequently handed to the assignee. The assignment 
is effective both between the assignor and the assignee, and against third parties 
from the date mentioned in the bordereau (Article L 313-27 par. 1 C. mon. et fi n.). 
One must keep in mind, however, that the assigned debtor as a rule will be unaware 
of the assignment. Since the debtor is still justifi ed to take the assignor as his cre-
ditor, a payment to the assignor will, according to French law, be in discharge of his 
debt, notwithstanding the assignment.85 The assigned debtor is thus protected from 
having to pay his debt twice.86

The question arises what constitutes ‘control’ with regard to the provision of 
credit claims. It must be reiterated that negative control is required and suffi  cient 
for providing cash or fi nancial instruments as collateral. However, the Directive does 
not seem to require complete negative control with regard to credit claims. It will 
be argued that a form of indirect control is suffi  cient with regard to the provision of 
credit claims.

82 Commission, ‘Proposal for a Directive of the European Parliament and the Council amending 
Directive 98/26/EC on settlement fi nality in payment and securities settlement systems and 
Directive 2002/47/EC on fi nancial collateral arrangements as regards linked systems and credit 
claims’, COM (2008) 213 fi nal, p. 2.

83 COM (2008) 213 fi nal, p. 8.
84 The Cession Dailly was introduced in French law by the loi n° 81-1 du 2 janvier 1981, facilitant le 

crédit aux entreprises. The relevant provisions are now incorporated in Article L 313-23 till and 
including Article L 313-35 Code monétaire et fi nancier (C. mon. et fi n.).

85 Pérochon & Bonhomme 2009, par. 770, p. 843.
86 Ordonnance n° 2016-31 du 10 février 2016 among other things has modernised the assignment of 

claims. Pursuant to Article 1322 Cc, the assignment has to be cast in the form of a deed, on pain 
of being null. The assignment will be effective between the assignor and assignee as well against 
third parties from the date mentioned in the deed (Article 1323 Cc). However, a notifi cation will 
be necessary for the assignment to be effective against the assigned debtor, unless he has already 
consented to it (Article 1324 Cc.). The debtor can thus pay to the assignor in discharge of the obli-
gation, until he has received notifi cation.
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A collateral taker has acquired negative control if he can prevent the collateral 
provider both legally and practically from disposing of the collateral. In case of a 
title transfer fca, the collateral taker will immediately obtain legal control, because 
the nemo plus rule prevents the collateral provider from assigning it to a third party. 
This is of course different for the security fca. Since the collateral provider remains 
entitled to the credit claim, he may assign it to a third party, albeit encumbered 
with a security right. In order to obtain legal control, the collateral taker will have 
to make an agreement with the collateral provider that he shall not assign the credit 
claim.87 More problematic is the acquirement of practical control.88 The most appro-
priate way to obtain practical control is to notify the debtor of the credit claim. 
However, Article 3 of the Directive qualifi es notifi cation as a formal act. Notifi cation 
is thus in principle forbidden, but Member States may require formal acts, like a 
notifi cation, for the purpose of perfection, priority, enforceability or admissibility in 
evidence against the debtor or third parties. It is thus possible that credit claims are 
provided under an fca, while the debtor has not been notifi ed about the assignment 
or the security right. The fact that the Directive envisages this possibility suggests 
that control may have a different meaning with regard to the provision of credit 
claims.

The revised version of Article 2 par. 2 of the Directive provides another indication 
that ‘possession and control’ have a different meaning when it comes to credit claims. 
It states that with regard to credit claims, the right to collect the proceeds thereof 
until further notice, shall not prejudice the fi nancial collateral having been provided 
to the collateral taker. Even though the Directive does state this explicitly, it makes 
sense that the collateral provider may actually use the proceeds for his benefi t.89 
When a credit claim has been provided under a title transfer fca, the collateral taker 
will be solely entitled to demand and receive payment thereof. The collateral pro-
vider may of course be granted the power to collect payment on behalf and for the 
benefi t of the collateral taker. However, Article 2 par. 2 of the Directive talks about 
the ‘right to collect proceeds, until further notice’. This right would lose its force if 
the collateral provider might only exercise it for the benefi t of the collateral taker, 
with the exception of exercising it for the purpose of withdrawing excess collateral. 

87 See Beale, Bridge, Gullifer & Lomnicka 2018, par. 3.105, p. 83.
88 Ibid, par. 3.107-3.108, p. 84.
89 Beale expounded two different opposing views with regard to the ‘right to collect payment’, which 

he has coined the ‘restrictive’ interpretation’ and the ‘liberal’ interpretation. The fi rst entails that 
the collateral provider – except in case of withdrawing excess collateral – will have to pay the 
monies to the collateral taker, or keep it in a blocked account, or a trust account for the benefi t 
of the collateral taker. One cannot say that a collateral provider is ‘dispossessed’ if he is merely 
prevented from assigning the claim, but can collect the proceeds and spend them as he wishes. It 
must be admitted that this restrictive view is strongly inspired by English law. According to the 
House of Lords in Re Spectrum Plus, a charge over book debts cannot qualify as a fi xed charge, if 
the chargor remains free to use the proceeds as he sees fi t. Those proceeds should instead be used 
to satisfy the secured debt. See Re Spectrum  Plus Ltd (in liquidation) [2005] UKHL 41, at 111-117 
(per Lord Scott). The ‘liberal’ interpretation on the other hand states that the collateral provider 
can collect the proceeds and spend them as he sees fi t, provided that the right to collect payment 
is not exercised against the collateral taker’s will. Beale suggests that the liberal view is more in 
keeping with the wording of the Directive. See Beale, Bridge, Gullifer & Lomnicka 2018, par. 3.109, 
p. 86-87.
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It must therefore be assumed that the collateral provider can use the proceeds as he 
sees fi t. The term ‘proceeds’ is not defi ned in the Directive. Since credit claims are 
pecuniary claims arising from an agreement whereby a credit institution provides 
credit in the form of a loan, the proceeds will, inter alia, consist of the accrued inte-
rest, but not the principal sum.

Compared to the provision of cash and fi nancial instruments, the Directive seems 
to accept a weaker and more indirect form of ‘control and possession’ when credit 
claims are provided as collateral. The collateral taker needs to acquire negative legal 
control, i.e. the ability to legally prevent the collateral provider from disposing of 
the claim. However, it is not necessary to obtain practical control by notifying the 
debtor about the assignment or the security right. Notifi cation would ensure that 
the debtor could only still pay to the collateral taker in discharge of the obligation. 
The Directive after all envisages the possibility that credit claims are provided wit-
hout notifi cation. Article 2 par. 2 of the Directive accommodates this possibility by 
explicitly stating that the collateral provider may be granted the right to collect the 
proceeds until notifi cation and that this will not prejudice the credit claims having 
been provided.90

Apart from the ability to legally prevent the collateral provider from disposing of 
the claim, he must at any time be able to notify the debtor about the assignment or 
the security right (indirect control). The latter entails that he must actually possess 
the relevant information that is necessary for notifi cation.

8.5. Other aspects of providing fi nancial collateral

Principle of specifi city
So far, this chapter has focused on the prohibition of formalities and dispossession 
as a means of publicity. Dispossession, however, encompasses another principle as 
well, namely the principle of specifi city. Recital 10 determines that the Directive 
applies to fi nancial collateral once it has been provided and if that provision can be 
evidenced in writing or in equivalent manner to ensure its traceability.

Van Erp considers specifi city and publicity the two aspects of a more encom-
passing principle, that he calls transparency. Since property rights are effective erga 
omnes, third parties should be able to discover the existence of a property right. 
These rights must be made public through registration in case of land, possession 
in case of a movable object, or through some other form of publicity. However, any 
information about the existence of a property right would be useless without know-
ledge about the object of the property right. The object of the property right should 
be described with suffi  cient clearness.91

90 It is somewhat odd to state that a collateral provider has been dispossessed because he cannot 
assign the claim, while he remains entitled to collect the proceeds thereof and use them in his 
business. Cf. Beale, Bridge, Gullifer & Lomnicka 2018, par. 3.109, p. 87. This oddity is however 
inherent to the choices made by the drafters of the Directive.

91 Van Erp 2012(a), p. 75-76.
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Attachment of the security right to the collateral
Article 1 par. 5 of the Directive gives shape to the requirement that the provision 
must be evidenced in writing. The provision reads as follows:

‘The evidencing of the provision of fi nancial collateral must allow for the identifi cation of the 
fi nancial collateral to which it applies. For this purpose, it is suffi  cient to prove that the book entry 
securities collateral has been credited to, or forms a credit in, the relevant account and that the 
cash collateral has been credited to, or forms a credit in, a designated account. For credit claims, 
the inclusion in a list of claims submitted in writing, or in a legally equivalent manner, to the 
collateral taker is suffi  cient to identify the credit claim and to evidence the provision of the claim 
provided as fi nancial collateral between the parties.’

The problem is that parties to an fca may agree that the security provider shall 
have the right to withdraw or the right to substitute fi nancial collateral. In order to 
improve legal certainty of fi nancial collateral arrangements, the Member States must 
ensure that certain insolvency provisions are not applicable to, among others things, 
the technique of substitution.92 Article 5 par. 3 of the Directive gives effect to this 
intention to improve legal certainty. A right to substitute fi nancial collateral cannot 
be treated as invalid or reversed or declared void on the basis of one of the circum-
stances mentioned in the provision under (i) and (ii).

A right of substitution is problematic, in at least, two ways. The fi rst problem 
is that the right of substitution obscures the principle of specifi city. The Directive 
applies to the fi nancial collateral once it has been provided and if that provision 
can be evidenced in writing. If a security right is created on the basis of an fca over, 
for instance, 1000 shares of Type A, the Directive will be applicable to these shares 
provided that they can be identifi ed in the sense of Article 1 par. 5 of the Directive. 
The object of the security right is thus the 1000 shares of Type A. However, the right 
of substitution may alter the object of the right during the course of the agreement. 
In the end, the object of the security right may for example have changed from 1000 
shares of Type A to 1000 shares of Type B. The Directive is silent whether the provi-
sion of substitute collateral must be traceable as well.

Even more problematic is the technique of substitution. One possibility is that the 
provision of substitute collateral entails the creation of a new security right. Ano-
ther possibility is that the original security right remains intact, but that its object 
is replaced by different collateral. The Directive offers little assistance to determine 
which construction is correct. However, the term right of substitution does suggest 
that the object of the security right is replaced, rather than that a new security right 
is created over substitute collateral. This view is supported by the second para-
graph of Article 2 par. 2 of the Directive. Any right of substitution or to withdraw 
excess fi nancial collateral in favour of the collateral provider shall not prejudice the 
fi nancial collateral having been provided to the collateral taker as mentioned in this 
Directive. This paragraph would be redundant, if substitution entailed the creation 
of a new security right over substitute collateral. Rather, the paragraph suggests that 
the collateral taker has control or possession over a pool of collateral, even if the 
collateral provider has the right to substitute collateral in that pool.

92 Recital 5 of the preamble to Directive 2002/47/EC.
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Conclusion

Part two of this book deals with the provision of fi nancial collateral on the basis of 
a security fca. Since the Dutch legislator has chosen to implement the Directive on 
the general regime of property law, the creation of a security right over fi nancial 
collateral occurs in accordance with Article 3:236 in conjunction with 3:84 par. 1 
DCC. The question is whether this strategy was prudent.

This chapter has discussed the dispossession of fi nancial collateral, focusing in 
particular on the underlying principles and interests. Four interests and principles are 
at play here. First of all, the Directive aims to create a minimum regime for the provi-
sion of fi nancial collateral on the basis of an fca. Article 3 of the Directive thus forbids 
Member States that the provision of fi nancial collateral be dependent on the perfor-
mance of a formal act. The Directive, however, wants to strike a balance between the 
interest of market effi  ciency on the one hand and the safety of parties to the fca and 
third parties preventing inter alia the risk of fraud. This balance is achieved through 
the scope of the Directive. It applies only to fi nancial collateral arrangements that 
provide for some form of dispossession. The latter entails the provision of fi nancial 
collateral and the evidencing thereof in writing or in another durable manner.

The essence of providing fi nancial collateral is that it is brought under the con-
trol or possession of the collateral taker. Control and possession should be given an 
autonomous meaning throughout the EU. In the Swedbank-decision, the Court has 
viewed the requirement for the provision of collateral in light of enforcement. The 
Directive provides for rapid and non-formalistic enforcement procedures in order to 
safeguard fi nancial stability and limit contagion effects in case of a default of a party 
to a fi nancial collateral arrangement (recital 17). According to the CJEU, the require-
ment for provision helps attain this goal, in so for as it assures that the collateral 
taker will actually be able to dispose of the collateral in case of an event of default.

Apart from this practical aspect, dispossession is predominantly an expression 
of the principle of publicity. This principle states that third parties should be able to 
know about the existence of property rights, exactly because they are binding upon 
the rest of the world. The relevant test for control or possession is whether the col-
lateral taker can legally and practically prevent the collateral provider from dealing 
with the collateral. Having control or possession notifi es the diligent third party that 
the collateral provider is no longer entitled to the fi nancial collateral free and clear.

However, a point of criticism has to be made with regard to the principle of publi-
city. Even though the Directive gives expression to this principle by requiring dis-
possession, it has not done this in a consistent manner. The Directive seems to have 
adopted a different regime with regard to the provision of credit claims as fi nancial 
collateral. It is conscionable under this regime that credit claims are provided, while 
the debtor has not received notifi cation. Furthermore, the Directive explicitly sta-
tes that the collateral provider may have the right to collect the proceeds of credit 
claims, notwithstanding the fact that they have been provided as collateral. He may 
thus collect and receive payments and use the monies in his own business. In other 
words, the creation of a security right over credit claims, or the assignment does not 
have to be disclosed.
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Dispossession must also be regarded as an expression of the principle of speci-
fi city. This principle demands that the object of a property right is described with 
suffi  cient clearness. Article 1 par. 5 of the Directive states that the Directive applies 
to fi nancial collateral once it has been provided and once that provision can be evi-
denced in writing. The evidencing of the provision of fi nancial collateral must allow 
for the identifi cation of the fi nancial collateral to which it applies. The Directive at 
the same time mitigates the principle of specifi city by recognising the right of sub-
stitution. If the collateral provider has the right to substitute fi nancial collateral, the 
object of the security right might change during the course of the agreement. The 
right of substitution also implies that the security right does not attach to a particu-
lar asset or assets, but rather to a changeable pool of assets. This aspect of a security 
right, however, does not seem to coincide with the Dutch concept of pledge. As was 
said earlier, the Dutch legislator has implemented the Directive on the basis of the 
existing system of property law. The following chapter will argue that this method of 
implementation was unwise.
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CHAPTER 9

Provision of fi nancial collateral 
under Dutch law

Introduction

The previous chapter has discussed the provision of fi nancial collateral under a secu-
rity fca, focusing in particular on the underlying interests. At least four interests can 
be distinguished in this connection. On the one hand, the Directive tries to advance 
the interest of market effi  ciency by introducing a minimum regime for the provi-
sion of fi nancial collateral. Article 3 of the Directive determines that the provision 
of fi nancial collateral should not be made dependent on the performance of a formal 
act. On the other hand, the Directive wants to protect the interests of the parties 
to the fca and third parties, preventing inter alia the risk of fraud.  This balance is 
struck through the scope of the Directive. The idea seems to be that parties to an 
fca can only profi t from the lenient regime established by the Directive, if the fca 
provides for some form of dispossession. This means that the fi nancial collateral has 
to be brought under the control or possession of the collateral taker (provision), and 
that this provision must be evidenced in writing.  One recognises in dispossession 
both the principle of publicity and the principle of specifi city. Finally, the CJEU in the 
Swedbank-decision has added a fourth interest. One of the aims of the Directive is 
to establish rapid and non-formalistic enforcement procedures in order to safeguard 
fi nancial stability and limit contagion effects in case of default. The requirement for 
provision helps to ensure that the fi nancial collateral is actually available when an 
enforcement event occurs.

This chapter will determine whether the provision of fi nancial collateral under a 
security fca has been correctly implemented in the Dutch legal system. Disposses-
sion is presented in the Directive as a condition for the applicability of the Directive. 
According to Article 1 par. 5 of the Directive, the Directive applies to fi nancial collate-
ral once it has been provided and if that provision can be evidenced in writing. Since 
the Directive does not harmonise the method of creating a security right over the 
different types of fi nancial collateral, this matter is still left to the laws of the Mem-
ber States. The creation of a security right under the laws of the Member States does 
not have to lead to the secured creditor having control or possession in the sense of 
the Directive. As was said earlier, the Dutch legislator has chosen to implement the 
Directive on the basis of the existing regime of property law in Title 7.2 of the Dutch 
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Civil Code. Since Title 7.2 DCC does not contain any specifi c provision concerning 
the creation of a pledge, the general rules in Book 3 will determine how a pledge 
is created over fi nancial collateral. Two questions are relevant in this connection, 
namely whether the method of creating a pledge leads to control or possession for 
the purpose of the Directive, and if so, whether this method is in keeping with the 
prohibition of formalities (Article 3 of the Directive).

9.2. The system of providing fi nancial collateral under Title 7.2 DCC

The Directive has been given effect in Dutch law by the Act of 22 December 2005 
implementing Directive 2002/47/EC of the Council and the European Parliament of 
6 June 2002 concerning fi nancial collateral arrangements.1 This act has introduced 
a new title in Book 7 of the Dutch Civil Code – Title 7.2 DCC – containing a regime 
on fi nancial collateral arrangements. Since this regime is embedded in the general 
system of property law, the rules of Book 3 are applicable unless the rules in Title 
7.2 DCC determine otherwise. The following discussion will focus on the provision of 
collateral on the basis of a pledge fca.

Article 7:51 under (c) DCC defi nes the pledge fca as an agreement on the basis of 
which a pledge is provided over fi nancial collateral.2 Title 7.2 DCC does not specify 
how a pledge is established over fi nancial collateral. It must me assumed that this 
matter is left to the rules in Book 3. Pursuant to Article 3:84 par. 1 read in conjunc-
tion with Articles 3:98 and Article 3:236 DCC, the creation of a pledge over a good 
requires an act of establishment performed on the basis of a valid title by someone 
who has a right to dispose of that good. The required act of establishment depends 
on the type of good that is encumbered with a pledge. In order to determine whether 
the creation of a pledge over fi nancial collateral under an fca meets the requirements 
of the Directive, it will be necessary to discuss the methods of establishing a pledge 
over the different types of fi nancial collateral. 

9.3. The creation of a pledge over fi nancial instruments

The fi rst category of fi nancial collateral is fi nancial instruments. Article 7:51 under 
(e) DCC contains the defi nition of fi nancial instruments – or effecten – which more or 
less coincides with that of the Directive. Two types of fi nancial instruments will be 
discussed hereinafter, namely corporeal fi nancial instruments and fi nancial instru-
ments that are subject to the Giro Securities Transfer Act (GSTA).

1 Wet van 22 december 2005 tot uitvoering van Richtlijn 2002/47/EG van het Europees Parlement 
en de Raad van de Europese Unie van 6 juni 2002 betreffende fi nanciëlezekerheidsovereenkom-
sten, Stb. 2006, 15.

2 The original text reads as follows: ‘een overeenkomst op grond waarvan een pandrecht wordt ver-
schaft op de goederen bedoeld onder d, e, of f [i.e. fi nanciële zekerheden DFK]’.
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9.3.1. A pledge over corporeal fi nancial instruments

Bearer securities and securities to order are corporeal in the sense that the right is 
represented by a piece of paper, i.e. the existence of that right is proved by a deed.3 
If bearer securities are provided under a pledge fca, a pledge can be created in one 
of two ways. One act of establishment consists of bringing the bearer securities or 
securities to order within the power of the collateral taker or within that of a desig-
nated third party. The characteristic aspect of this method of creating a security right 
is that the pledgee has direct physical power of the object, or indirect physical power 
through the designated third, with the exclusion of the pledgor. It is essential that 
the object is brought outside the power of the pledgor.4 In case of securities to order, 
an endorsement will also be required (Article 3:236 par. 1 DCC). This method of 
creating a pledge entails provision in the sense of the Directive.

As was explained in the previous chapter, the relevant test for control or posses-
sion is whether the collateral taker can prevent the collateral provider from dealing 
with the collateral (negative control). Negative control entails both legal control and 
practical control. In Dutch law, the creation of a pledge in itself does not deprive the 
pledgor from the right of disposal. The pledgor can still transfer ownership of the 
pledged security, albeit encumbered with a pledge. Although the pledgee cannot 
legally prevent the pledgor from disposing of the pledged security, there is no doubt 
that in case of a possessory pledge the pledgee will have control or possession for 
the purpose of the Directive. The fact that the pledgor no longer has direct factual 
control over the security makes it harder to transfer ownership thereof. He can only 
deliver possession of the security either by constitutum possessorium (Article 3:115 
sub a DCC) or by way of traditio longa manu (Article 3:115 sub c DCC).5 In case of a 
traditio longa manu, the pledgee will either have to be notifi ed of the transfer, or he 
has to recognise it. Even though the pledgee will keep the pledged security for the 
transferee, he cannot be forced to surrender it. As long as the secured claim has not 
been paid, the pledgee is legally entitled to retain the pledged object (Article 3: 256 
DCC). He will also be able to invoke this right against any subsequent transferee.6 
In a manner of speaking, the pledgee can prevent the pledgor from dealing with the 
pledged security. More importantly, however, bringing the pledged object under the 
control of the pledgee answers to the principle of publicity. Since the pledgor no lon-
ger has direct factual control over the pledged security, third parties will (allegedly) 
not be misled about the status of the security. This circumstance also makes it more 

3 Cf. Van Empel & Huizink 2002, p. 43, In ‘t Velt-Meijer 1976, p. 1-3.
4 Asser/Van Mierlo & Krzemiński 3-VI 2020/146-148, Pitlo/Reehuis & Heisterkamp 2019, par. 763, 

p. 628, Snijders & Rank-Berenschot 2017, par. 528, p. 462.
5 Pitlo/Reehuis & Heisterkamp 2019, par. 241, p. 226.
6 See Asser/Van Mierlo & Krzemiński 3-VI 2020/150. Van Mierlo explicitly rejects the theory that 

the pledgee’s right to retain the object until the secured claim has been satisfi ed should be con-
strued as a right of retention in the sense of Article 3:290 DCC. According to Van Mierlo, the 
aforementioned right is of a different nature. The pledgee’s right to retain the pledged object is 
separated from the more inclusive right when the right of pledge was created. In other words, the 
right to retain the pledged object is part of the right of pledge. Since the right of pledge has droit 
de suite, it must be assumed that the pledgor can also invoke the right to retain the object against 
the transferee. See also Out 2016, p. 49. See with respect to the right to retain the pledged object 
under the Old DCC a.o., Land 1902, p. 341, Asser/Van Oven 1967, p. 73.
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diffi  cult – but not impossible – to commit fraud. Whether these assumptions are still 
tenable will be discussed in the next chapter.

The second method is to create a so-called non-possessory pledge over bearer 
securities. Establishing this type of pledge either requires the drawing up of an 
authentic deed or a private deed that has to be registered at the tax offi  ce (Arti-
cle 3:237 par. 1 DCC). Since this method of establishment does not require that the 
object is surrendered to the pledgee, the latter will not have control or possession over 
it for the purpose of the Directive. Another diffi  culty with this method is that it con-
fl icts with Article 3 of the Directive. This provision, inter alia, forbids Member States 
to require that the provision of fi nancial collateral be dependent on the fulfi lment 
of any formal act. As was said earlier, recital ten of the preamble mentions regis-
tration in a public register and the execution of any document in a specifi c form or 
in a particular manner as examples of formal acts. The requirement of drawing up an 
authentic deed will undoubtedly qualify as a formal act. The same is probably true 
for the requirement of registering a private deed at the tax offi  ce.  After all, it is hard 
to understand why a public registration should be forbidden, while registration at 
the tax offi  ce, that is undisclosed, should be allowed.

Even though the creation of a non-possessory pledge over securities is incon-
gruous with Article 3 par. 1 of the Directive, and does not lead to the collateral taker 
having possession of the securities, it is still possible that the pledge falls within 
the scope of Title 7.2 DCC. Article 7:51 under (c) of the Directive does not explicitly 
require that the collateral taker has control or possession of the collateral. This mat-
ter will be discussed in paragraph 9.6.

9.3.2. A pledge over securities subject to the Giro Securities Act

9.3.2.1. Organisation of the Giro Securities Transaction Act in brief

Although corporeal securities still exist, most fi nancial instruments will nowadays 
be subjected to the Giro Securities Transfer Act or GSTA (Wet Giraal Effectvenver-
keer7). Since Chapter 5 has already discussed the GSTA in some detail, it is suffi  cient 
to reiterate the broad outlines of this act. The purpose of the Giro Securities Transfer 
Act is to establish a legal regime for disposing of giro securities. One of the pillars of 
this act is the immobilisation of (bearer) securities by depositing them with a cus-
todian, known as the intermediary (intermediair), subject to a structure of commu-
nity property.8 Securities that are kept by the intermediary form a so-called pool 
of securities or verzameldepot (Article 10 (a) GSTA); a separate pool exists for every 
class of securities kept in custody.9 The legal consequence of depositing securities 
is that the person who is entitled to these securities becomes a joint-owner in the 
pool together with those who were already entitled to a share in the pool (Article 12 
par. 1 Wge). A person’s share is proportionate to the number of securities that he has 
deposited with the intermediary (Article 12 par. 3 GSTA).

7 Wet van 8 juni 1977, houdende bepalingen betreffende het giraal effectenverkeer, Stb. 1977, 333.
8 Kamerstukken II, 1975-1976, 13 780, nr. 3, p. 24-25 (Explanatory Memorandum).
9 Uniken Venema 2003, p. 39-40.
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The intermediary in turn can decide to place the deposited securities with the 
central custodian, known as the centraal instituut. Depositing securities with the cen-
tral custodian enables giro securities transactions between intermediaries.10 These 
securities become part of the central pool of securities (giro depot). Even though the 
securities are administrated in name of the intermediary (Article 37 par. 1 GSTA), 
the latter is not entitled to the share in the central pool of securities. It merely admi-
nistrates this share and exercises the rights attached to this share in its own name, 
but for the benefi t of the entitled persons. The securities belong to those who were 
entitled to the securities that are deposited with the central custodian.11 As a result 
of this deposit, the entitled persons, i.e. the clients of the intermediary, become co-
owners in the central pool together with those who already had an interest therein 
(Article 38 par. 1 GSTA). The fact that the clients of the intermediary become entitled 
to the share in the central pool rather the intermediary itself, is also apparent from 
Article 10 under (c) GSTA. According to this provision, the pool of securities includes 
a share administered in the name of the intermediary in a central deposit of securi-
ties of the same type.

9.3.2.2. The creation of a pledge over a share in the pool of securities

The person who deposits securities with an intermediary obtains a share in the pool 
of securities. He can dispose of this share by transferring it (or a proportion thereof), 
or by encumbering it with a limited property right, like a right of pledge. Since the 
Giro Securities Transaction Act is based on the foundations of the common patrimo-
nial law (algemene vermogensrecht) in Book 3 of the Dutch Civil Code12, the creation 
of a pledge requires a valid cause, the right of disposal and an act of establishment. 
The Giro Securities Transaction Act determines the method for creating a pledge over 
a share in the pool of securities. A distinction must thereby be made between the 
situation that the pledgee is the intermediary and the situation that the pledgee is 
not the intermediary. The question in each case is whether the method leads to dis-
possession in the sense of the Directive.

Article 20 par. 1 GSTA
If a pledge is created for someone other than the intermediary, the creation will 
require an administrative act. According to Article 20 par. 1 GSTA, a book entry must 
be made in the name of the pledgee in the intermediary’s administration. The text 
of Article 20 par. 1 GSTA in the original proposal read that ‘the creation of a pledge 
over a share in a pool of securities for the benefi t of someone else than the partici-
pating institution13 occurs by entering the securities in a pledge account held in the 

10 See Schim 2006, p. 41, Uniken Venema 2003, p 59-60, Mijnssen 1975, p.  202.
11 Uniken Venema 2003, p. 57.
12 Kamerstukken II, 1975-1976, 13 780, nr. 3, p. 36-38.
13 The term ‘participating institution’ has been replaced by the term ‘intermediary’ per 1 January 

2011. Wet van 28 oktober 2010, tot wijziging van de Wet giraal effectenverkeer houdende uit-
breiding van de bescherming aan cliënten van intermediairs inzake fi nanciële instrumenten en 
het bewerkstelligen van een verdergaande vorm van dematerialisatie van effecten, Stb. 2010, 711.
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name of the pledgee in the administration of the institution [translation DFK]’.14 The 
requirement of an entry in a pledge account has, however, been removed during the 
legislative procedure. According to the fi nal text of Article 20 par. 1 GSTA, an admi-
nistrative act is suffi  cient.15 The reason for this amendment was to accentuate that 
the intermediaries and the central custodian are free to choose the most appropriate 
administrative procedure.16

In actual practice, different methods are used to give shape to the aforemen-
tioned administrative act. Some intermediaries transfer (overboeking) the pledged 
share in the pool of securities into a separate account, known as the pledge account. 
The credit balance of this account is encumbered with a pledge.17 As was said just 
now, Article 20 par. 1 GSTA requires a book entry in the name of the pledgee in the 
intermediary’s administration. Since the (act of a) book entry in this case consists 
of a transfer into the pledge account, it stands to reason that the account is kept in 
the pledgee’s name.18 Schim has rightly argued that this transfer is not a book entry 
in the sense of Article 17 GSTA.19 The latter is the prescribed act of delivery for the 
transfer of GSTA-securities. A book entry in the sense of Article 20 GSTA, by con-
trast, concerns the act necessary for the establishment of a pledge. The agreement 
for the book entry – in this case the pledge fca – is limited to the creation of a pledge. 
Even though, the securities are transferred into an account kept in the name of the 
pledgee, the pledgor is still entitled to the securities.20

Other intermediaries block the encumbered share in the pool of securities and 
note in their administration that this share has been pledged.21 Both methods con-
stitute a book entry in the sense of Article 20 par. 1 GSTA: they show that a right of 
pledge has been created over a share of securities and for whose benefi t.22

14 The text in the original Dutch reads that ‘Vestiging van een pandrecht op een aandeel in een ver-
zameldepot ten behoeve van een ander dan de aangesloten instelling geschiedt door bijschrijving 
op een ten name van de pandhouder staande pandrekening in de administratie van de instelling’. 
See Kamerstukken II 1975-1976, 13 780, nr. 2 (Proposal for an Act).

15 Haentjens argues that the creation of a pledge in accordance with Article 20 par. 1 GSTA requires 
that the pledged securities must be credited to a special account in the pledgee’s name. See Haen-
tjens 2007, p. 160. This requirement does not appear in the text of Article 20 par. 1 GSTA.

16 Kamerstukken II 1975-1976, 13 780, nr. 7, p. 2.  See also, Asser/Van Mierlo & Krzemiński 3-VI 
2020/198.

17 Schim 2006, p. 180.
18 Cf. Schim 2006, p. 180-181, Raijmakers & Van Beek 2003, p. 186, Mijnssen 1975, p. 208-209.
19 Schim 2006, p. 181.
20 Haentjens on the other hand argues that the pledge account is in the pledgee’s name held by 

the pledgee’s intermediary. See Haentjens 2007, p. 160. This argument is somewhat problematic 
because it suggests that the securities are transferred into an account administered by the pled-
gee’s intermediary. A right of pledge is created over a share in the pool of securities administered 
by the pledgor’s intermediary, not by the pledgee’s intermediary. Cf. Schim 2006, p. 181. Van der 
Beek also believes that this view is the more preferable one. However, he does not exclude the 
possibility of transferring it into an account held by the pledgee’s intermediary. A necessary con-
dition is that one can still deduce from the intermediary’s administration who is the entitled party 
(and to which pool of securities) and who is entitled to the right of pledge. See Van der Beek 2003, 
p. 247.

21 Schim 2006, p. 180-181.
22 Cf. Schim 2006, p. 180.
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Control and possession
The question subsequently arises whether these methods lead to ‘control or posses-
sion’. As was said in the previous chapter, negative control is required and suffi  cient. 
It entails that the collateral provider must be prevented both legally and practically 
from dealing with the fi nancial collateral.

If this test is applied to the two methods for making book entries discussed above, 
the conclusion will be that it leads to acquiring negative control. The fi rst method 
entails that GSTA-securities are transferred into a pledge account that is admini-
stered by the pledgee’s intermediary. Since the account is opened in his name, the 
pledgee will have factual control over the account and the collateral credited to it. 
It is not necessary for the collateral taker to conclude a separate agreement with 
the pledgor that the latter shall not dispose of the securities. The pledgor is already 
legally prevented from disposing of them. Even though the pledgor is still entitled 
to the pledged securities, he can no longer transfer them in the sense of Article 17 
GSTA, at least not without the pledgee’s approval. The intermediary will after all 
only accept orders from the account holder, i.e. the pledgee. The second method will 
also lead to the collateral taker having control over the securities. It does not entail 
a transfer of the securities into a pledge account, but a blockage of the encumbered 
share in the pool of securities.23 As a result, the pledgor will no longer be able to 
dispose of the securities which means that the pledgee will have negative control. 
This method also prevents the pledgor from legally dealing with the GSTA-securities. 
Since the pledgor agreed to the establishment of the pledge, he implicitly agreed 
that the encumbered securities will be held in a blocked account. The intermediary’s 
refusal to execute an order will not constitute a breach of contract, i.e. the account 
agreement between the intermediary and the pledgor.

One has to keep in mind that the methods that have been described here, are 
just two examples used by intermediaries in practice. Other intermediaries may use 
different methods to give shape to the requirement of an administrative act. For this 
reason, it is diffi  cult to state in general whether the creation of a pledge in accordance 
with Article 20 par. 1 GSTA leads to dispossession. It is possible that the pledgee will 
have to enter into a tri-party agreement on the basis of which the pledgor shall not 
dispose of the pledged securities, and that the intermediary shall not execute any 
transfer orders with respect to those securities, without the pledgee’s approval.

Article 3 of the Directive: the prohibition of formal acts
The question must now be addressed whether the requirement of a book entry in 
the pledgee’s name (Article 20 GSTA) is prohibited by Article 3 of the Directive. As 
was said above, the provision of book entry securities can be evidenced by proving 
that they form a credit in, or have been credited to the relevant account. It stands to 
reason that the act necessary to transfer the securities in the account does not con-
stitute a formal act. The requirement of Article 20 GSTA therefore does not constitute 
a formal act in the sense of the Directive.24

23 Schim 2006, p. 180-181.
24 Verstijlen 2005(a), p. 70.
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Article 21 GSTA: a pledge for the benefi t of the intermediary
The Giro Securities Transaction Act makes a distinction between creating a pledge 
for the intermediary and creating a pledge for someone other than the intermediary. 
The term intermediary in this connection refers to the intermediary where the rele-
vant securities have been deposited. If a pledge is created for the benefi t of the inter-
mediary, the act of establishment consists of a proprietary agreement between the 
pledgor and the intermediary (Article 21 par. 1 GSTA). A single act is thus suffi  cient to 
create a pledge, because the agreement between the pledgor and the intermediary 
can function both as the cause and the act of establishment.25

The question, of course, is whether the creation of a pledge in the sense of Article 
21 GSTA leads to control for the purpose of the Directive. Again, the relevant criterion 
is whether the collateral taker can prevent the collateral provider from dealing with 
the collateral. Since the pledgee is the intermediary where the securities are kept, it 
can de facto prevent the pledgor from disposing of the encumbered share by refusing 
to execute any orders. The problem is that the creation of a pledge merely entails an 
encumbrance of a good. As a result, the intermediary’s refusal to execute any more 
orders from the pledgor with regard to the pledged securities could be qualifi ed as a 
breach of contract, namely the contract between the intermediary and the account 
holder, i.e. the pledgor. Practical control is therefore not enough. The pledgor and the 
pledgee must conclude some form of agreement, that the letter shall no longer be 
obliged to execute any more orders concerning the pledged securities.26

9.4. The creation of a pledge over cash

The method of creating a pledge over cash collateral has received some attention 
in the legal literature27, due to a remark made by the minister responsible in one of 
the preparatory documents of Bill 28 874. The minister stated that the method of 
establishing a pledge over cash collateral was in keeping with the Directive. A pledge 
could allegedly be established by transferring the money by way of pledge into an 
account held by the transferee.28 Since this method led to control and did not confl ict 
with Article 3 of the Directive, Dutch law did not have to be altered on this point. 
However, the minister was blatantly wrong and would later admit that the issue 
was more complicated.29 Since no action has been undertaken with respect to this 
issue, Title 7.2 of the Dutch Civil Code still relies on the general regime of property 
law for the creation of a pledge over cash collateral. The question is thus whether the 
method of establishing a pledge over cash is in keeping with the Directive.

25 Haentjens 2007, p. 160, Schim 2006, p. 183, Fillot 2000, p. 179.
26 Cf. Diamant 2015, p. 147. The situation is different under the law of Article 9 UCC. A secured cre-

ditor will ipso facto have control over a deposit account, if the secured creditor is the bank with 
which the deposit account is maintained (Section 9-104 (a) under (1) UCC). The fact that the 
debtor has remained the right to direct the disposition of funds from the deposit account does not 
deprive the collateral taker from having control (Section 9-104 (b) UCC).

27 See Verstijlen 2005(a), p. 69-70, Wibier 2006, p. 395.
28 Kamerstukken I 2003-2004, 28 874, C, p. 2.
29 Kamerstukken I 2003-2004, 28 874, E, p. 10.
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9.4.1. An undisclosed pledge over cash

Article 7:51 under (e) DCC defi nes ‘cash’ as money credited in an account or a depo-
sit. The prevailing view is that money credited to a bank account constitutes a claim 
against the account bank for payment of the credit balance.30 Cash thus qualifi es as a 
right in the sense of Article 3:94 par. 1 DCC, i.e. a right that is to be exercised against 
one or more specifi c persons (hereinafter: claims). Dutch law is familiar with two 
types of pledge over claims, namely a disclosed pledge and an undisclosed pledge.

The creation of an undisclosed pledge over a claim requires – apart from a valid 
cause and the right of disposal – the performance of an act of establishment. Accor-
ding to Article 3:239 par. 1 DCC, the act of establishment consists of drawing up an 
authentic deed – normally a notary deed – or a private deed that has to be registered 
at the tax offi  ce. The latter is necessary to ensure that the private deed has a certain 
date. Since priority in case of multiple encumbrances is determined by the rule of 
prior tempore potior iure, the date of establishment must be relatively certain. The 
requirement of registration prevents the risk of antedating the private deed.31

For the reasons given in paragraph 9.2.1.1, the requirements of Article 3:239 
par. 1 DCC constitute formal acts. Recital 10 of the preamble to Directive 2002/47/
EC gives a few examples of formal acts. They include ‘the execution of any docu-
ment in a specifi c form or in a particular manner’ and the ‘provision of evidence in a 
particular form as to the date of execution of a document or instrument’. In view of 
these examples, the need to draw up an authentic deed respectively a private deed 
seems problematic. The requirement of registration in case of a private deed will also 
be problematic. Since recital 10 regards the requirement of registration in a public 
register as a formal act, it stands to reason that registration at the tax offi  ce will be 
forbidden too. Article 3 of the Directive thus forbids the Dutch legislator to impose 
the requirements of Article 3:239 par. 1 DCC. The defi nition of a pledge fca in Article 
7:51 under (c) DCC uses the term ‘pledge’ or pandrecht which includes the undis-
closed pledge. Parties may therefore choose to create an undisclosed pledge over 
cash. On the basis of the wording of Article 7:51 under (c) DCC, this pledge would fall 
within the scope of Title 7.2 DCC.

However, since the creation of an undisclosed pledge does not result in the 
pledgee having control or possession over the collateral, the Directive will not be 
applicable to the cash collateral. Control has been defi ned as negative control, i.e. 

30 See a.o. Pitlo/Reehuis & Heisterkamp 2019, par. 983, p. 832, Mijnssen 1984, p. 46, Mijnssen 2010, 
p. 47-56, Van  Esch 2011, p. 243-245, Rank 1996, p. 250-251, Blomkwist 1991, p. 301, Blomkwist 
2004, p. 2. Against the opinion that money credited to a bank account constitutes a claim: 
Bierens 2009, p. 48-50, Houtappel 1985, p. 554 ff., Houtappel 1996, p. 252-254. Wibier believes 
that money credited to a bank account cannot simply be qualifi ed as a claim for payment of the 
credit balance. According to Wibier, the claim that the account holder has against the bank is more 
complicated. Its exact content is determined by the contract concluded between the bank and the 
account holder and the legal relation that arises therefrom. See Wibier 2007(a), p. 25. According 
to the Dutch Supreme Court, a credit balance signifi es that the bank owes this sum to the account 
holder at any given time (Article 6:140 par. 1 DCC). However, this does not immediately constitute 
an obligation (verbintenis) to payment of the credit balance or a part thereof, because there are 
different ways in which the account holder can dispose of the credit balance. See HR 23 March 
2012, ECLI:NL:HR:2012:BV0614, NJ 2012/421 (ING v Manning q.q.), par. 3.5.

31 Pitlo/Reehuis & Heisterkamp 2019, par. 263, p. 248, par. 809, p. 667-668.
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the ability to prevent the collateral provider from further dealing with the provided 
collateral. One of the characteristics of an undisclosed pledge is that the debtor does 
not have to be notifi ed of the pledge. The creation of an undisclosed pledge is neither 
apparent to the debtor nor to other third parties. On the basis of Article 3:246 par. 1 
DCC, the pledgor remains entitled to demand payment from the debtor until notifi -
cation has been given to the debtor. The pledgor can thus still dispose of the pledged 
credit balance. If the account bank executes a payment order given by the pledgor, it 
will obtain a claim against the account holder for the corresponding amount. Since 
the bank has not received notifi cation, the pledgor is the sole person entitled to 
demand payment of the credit balance (Article 3:246 par. 1 DCC). As a consequence, 
the requirements for a set-off are fulfi lled32 and the bank may debit the account with 
the corresponding amount.33 Since the pledgor can still dispose of the pledged credit 
balance, the pledgee will not have control or possession of the cash collateral.

9.4.2. A disclosed pledge

The second type of pledge is the disclosed pledge. According to Article 3:236 par. 
2 DCC, a disclosed pledge over cash (money credited to a bank account) is mutatis 
mutandis established in the same way as the delivery prescribed for the transfer 
thereof. Since cash qualifi es as a claim against the account bank for payment of the 
credit balance, the act of establishment consists of drawing up a deed followed by 
notifi cation (Article 3:94 par. 1 DCC).34

Acquisition of practical control
In contrast with the undisclosed pledge, the creation of a disclosed pledge does lead 
to the pledgee having control of the pledged credit balance, at least some form of 
practical control. Since the creation of a disclosed pledge requires notifi cation, the 
pledgee will be solely entitled to demand and receive payment of the encumbered 
claim (Article 3:246 par. 1 DCC). In other words, the bank can only pay the pledged 
credit balance to the pledgee. This circumstance also affects the collateral provider’s 
ability to dispose over the credit balance. Even though the collateral provider can 
still give a transfer order to the account bank, the latter will not execute the order, 
because it will probably not be able to debit the encumbered credit balance for the 
transferred amount. The ability to set off is limited by Article 6:130 par. 2 DCC.

Execution of a payment order
In order to understand this point, a closer look must be had at the operation of the 
bank transfer and the rules concerning set-off. An account holder who wants to pay 
a debt, can order his bank to transfer a sum of money into the creditor’s account. If 
the bank accepts the order and assuming that the creditor holds an account with the 

32 If a claim has been encumbered with an undisclosed pledge,  the debtor will be fully entitled to 
set off a counter claim that he has against the pledgor provided that the other requirements of 
Article 6:130 DCC have been fulfi lled. After notifi cation, the debtor remains entitled to set off, but 
this right is restricted by Article 6:130 par. 2 DCC. See Van Gaalen 1996, p. 50.

33 Mijnssen 2010, p. 70.
34 Pitlo/Reehuis & Heisterkamp 2019, par. 808, p. 666.
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same institution35, the bank will execute the order by simply crediting the creditor’s 
account. The bank thus becomes the debtor of the benefi ciary for an amount equal 
to the transferred sum.36

A payment order gives rise to an obligation to make a payment, once the account 
holder has made such an order and the bank has accepted it.37 The framework con-
cluded between the account holder and the bank will set the conditions for a pay-
ment order. If these conditions are met, the bank shall in principle be obliged to 
accept the payment order and consequently execute it (Art. 7:533 par. 4 DCC).38 The 
bank will obtain a claim against the account holder for executing the order (herein-
after: the bank’s counterclaim). By entering this claim in the current account, a set-
off will take place by way of law.39

A debtor can set off a claim that he has against his creditor with a debt that he 
owes to that creditor, provided that the conditions of Article 6:127 par. 2 DCC are 
satisfi ed. One of these conditions is that the debtor must be entitled to pay his debt. 
The rationale of this requirement is clear. A set-off is regarded as a way of settling 
a debt. If a debtor is not entitled to pay his debt, he should not be able to force pay-
ment upon the creditor by a set-off.40 The creation of an disclosed pledge prevents 
the debtor to set off the encumbered claim (his debt) with a counterclaim, because 
he is no longer entitled to pay to the pledgor in discharge of his obligation. After all, 
the pledgee is in principle solely entitled to demand and receive payment of the 
pledged claim as a result of the notifi cation (Article 3:246 par. 1 DCC).

Restriction to set off in case of a disclosed pledge: the same legal relation
Article 6:130 par. 2 read in conjunction with par. 1 of the Dutch Civil Code, however, 
makes an exception to the inability to set off.41 Despite the creation of a disclosed 

35 If the benefi ciary holds an account with a different bank, the transfer will run via an inter-banking 
system. The principle nevertheless remains the same; the payment consists of debiting and credi-
ting of accounts. See Bierens 2009, p. 29-30.

36 Mijnssen 2010, p. 84.
37 See  HR 28 April 2006, ECLI:NL:HR:2006:AV0653, NJ 2006, 503 (Huijzer q.q. v Rabobank), r.o. 3.2., 

 HR 23 March 2012, ECLI:HR:2012:BV0614, NJ 2012, 421 (ING v Manning q.q.), 3.5. See also Rank in: 
T&C BW 2019, commentary to art. 7:514 BW, par. 8, Van Esch 2011, p. 186.

38 Van Esch 2011, p. 205-206.
39 See a.o. Mijnssen 2009, p. 83-85, Blomkwist 2008, p. 399, Rank 1996, p. 248-251. Faber has argued 

a different view. According to him, the claim for payment of the credit balance is the active side 
of an alternative obligation. It is up to the account holder to determine how he wishes to dis-
pose of the credit balance. By giving a payment order to the bank, the claim obtains a defi nite 
form. Executing this order thus entails fulfi lment of the debt that the bank owes to the account 
holder. The reduction of the credit balance is thus not the result of a set-off, but simply the con-
sequence of fulfi lling an obligation. See Faber 2005, p. 5-6. It is doubtful whether this view is in 
keeping with the Supreme Court’s decision in ING v Manning q.q. The Supreme Court considered 
that ‘not until the moment that the account holder has made a concrete payment order accepted 
by the bank will an obligation arise to execute this order (…) at the expense of the credit balance’. 
(‘(…) eerst op het moment dat de rekeninghouder een door de bank aanvaarde beltalingsopdracht 
verstrekt, [ontstaat] een verbintenis om (…) een betalingsopdracht ten laste van het saldo van de 
rekening courant uit te voeren.’) See ING v Manning q.q., par. 3.5. Furthermore, Faber’s view cannot 
explain the execution of payment orders while the credit balance is insuffi  cient or negative. The 
obligation to execute the payment order cannot be regarded as a specifi cation of the active side of 
the alternative obligation, i.e. the claim for payment of the credit balance.

40 Faber 2005, p. 66.
41 Ibid. p. 269.
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pledge, a debtor is still entitled to set off the encumbered claim (i.e. the debt) with a 
counterclaim provided that either the two opposing claims have arisen out of the same 
legal relation, or that the counterclaim was already payable at the time of notifi cation. 
The question arises whether the claim that the bank will obtain after having executed 
the transfer order (i.e. the bank’s counter claim) and the encumbered credit balance 
must be considered as risen from the same legal relation in the sense of Article 6:130 
par. 1 DCC.  In the case of Gangadin v. Sheoratan42, the Supreme Court has elaborated 
the meaning of the phrase ‘the same legal relation’ in Article 6:130 par. 1 DCC:

‘The exceptional nature of the power granted to the debtor in Article 6:130 par. 1 DCC entails that 
this [power] can only be excepted if the counterclaim upon which the debtor relies, is suffi  ciently, 
closely related with the assigned claim to justify breaching the main rule in Article 6:127 par. 2 
(the identity of parties). The answer to the question whether this is the case must in principle 
be given by the state of affairs at the moment that the assignment is notifi ed to the debtor in 
accordance with Article 3:94 par. 1 DCC, unless (…) otherwise determined by their legal relation. 
Attention must thereby be paid to all circumstances of the case (...) [translation DFK].’43

Even though the bank’s counterclaim and the credit balance ultimately have a common 
legal basis – namely the current account agreement44 – the two should not be regar-
ded as having arisen out of the same legal relation.45 This counterclaim will fi rst come 
into existence after the account holder, i.e. the pledgor, gives a payment order that is 
accepted by the bank. Since this extra step is necessary to create the bank’s counter-
claim, one could argue that this counterclaim and the encumbered credit balance are 
not so closely related that it justifi es an exception of Article 6:127 par. 2 DCC. The bank 
will therefore not be entitled to set off the counterclaim against the credit balance.

The ability to set off would also fl y against the rationale of Article 3:246 
par. 1 DCC. Since a set-off is regarded as a means of discharge that is closely related 
to discharge by payment46, Article 6:127 par. 2 DCC entails an exception to Article 

42  HR 27 January 2012, ECLI:HR 2012:BU3777, NJ 2012, 244 (Gangadin v. Sheoratan).
43 Gangadin v. Sheoratan, par. 3.5.2. ‘Het uitzonderingskarakter van de in art. 6:130 lid 1 aan de schul-

denaar toegekende bevoegdheid brengt mee dat deze slechts kan worden aanvaard als de tegen-
vordering waarop de schuldenaar zich beroept, voldoende nauw samenhangt met de gecedeerde 
vordering om doorbreking van de in art. 6:127 lid 2 neergelegde hoofdregel (van identiteit van 
partijen) te kunnen rechtvaardigen. Het antwoord op de vraag of dit het geval is, moet in begin-
sel worden gegeven naar de stand van zaken op het moment waarop de cessie op de voet van 
art. 3:94 lid 1 BW aan de schuldenaar wordt medegedeeld, tenzij (…) uit hun rechtsverhouding 
anders voortvloeit. Daarbij moet worden gelet op alle omstandigheden van het geval (…)’ See also, 
HR  21 January 2000, ECLI:NL:HR:2000:AA4438, NJ 2000, 237 (Stet v Braaksma), par. 3.4.2.

44 The legal literature is divided about the question whether the existence of an agreement as a 
common base is suffi  cient to assume that the debt and the claim have arisen from the same legal 
relation. Faber adopts a very liberal position. According to Faber, claims and debts that arise out 
of the same agreement also arise out of the same legal relation. This is true for both main claims 
and additional claims. See Faber 2005, p. 252. Other legal scholars take a more restrictive position. 
They believe that the phrase ‘same legal relation’ primarily concerns debts and claims that have 
arisen out of the same reciprocal agreement. See a.o. Mijnssen 2010, p. 52 and Van Gaalen 1996, 
p. 44. As will be argued hereinafter, the existence of a current account is insuffi  cient to assume 
that a claim obtained for executing a payment order and the encumbered credit balance have 
arisen out of the same legal relation.

45 Cf.  Van Esch 2011, p. 242, Broekveldt 2003, p. 528-529,  Van der Heijden & Meijer 1996, p. 83, 85, 
Mijnssen 2010, p. 63-64.

46 See  De Jong, Krans & Wissink 2018 par. 112, Asser/ Sierburgh 6-II 2017/ 221.
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3:246 par. 1 DCC.47 Even though the pledgor remains entitled to the encumbered 
credit balance, he no longer has the right to demand and receive payment in case of 
a disclosed pledge. This right has shifted to the pledgee (Article 3:246 par. 1 DCC). 
The pledgee’s position would be seriously undermined if the pledgor could continue 
to give payment orders that the bank were forced to execute.48

The case of Van den Bergh v Van der Walle
Attention should be given to the Supreme Court’s decision in Van den Bergh v Van der 
Walle49, because a passage in that decision seems to undermine the argument pre-
sented above. The central question in this case was whether garnishment (derden-
beslag) of a credit facility is possible. According to the Supreme Court, the question 
must be answered in the negative. One of the reasons for the Supreme Court to deny 
this possibility was that a garnishment of a credit facility would not be sensible. In 
this case, an account holder (hereinafter: the client) had a credit facility with the 
acount bank which enabled him to overdraw the account up to a certain limit. The 
Supreme Court qualifi ed a credit facility as a future claim: the client will only obtain 
a right against the bank for payment of the promised credit after he has invoked 
the credit facility. In other words, the client merely has an option right (wilsrecht). 
Even though the credit facility does not constitute an immediate claim against the 
bank, the claim that comes into existence after the option has been exercised, will 
presumably have its basis in an already existing legal relation, namely the credit 
agreement. It should therefore theoretically be possible to seize the bank for this 
future claim (Article 475 Code of Civil Procedure).50

47 Mijnssen 2010, p. 55. According to Mijnssen, the encumbered amount must be removed from 
the credit balance. ‘The amount of the encumbered claim has to be paid to the pledgee. Since 
the ability to set off is limited, the encumbered amount no longer belongs in the account. Even 
though no payment has been made to the pledgee, the amount in question has to be removed 
from the account [translation DFK].’ (‘Het bedrag van de verpande vordering moet aan de pand-
houder worden betaald. Omdat verrekening nog slechts beperkt mogelijk is hoort het verpande 
saldo niet meer in de rekening thuis. Ook al is nog niet aan de pandhouder betaald, toch zal het 
desbetreffende bedrag uit de rekening moeten worden genomen.’) This passage suggests that 
the bank is no longer entitled to execute anymore payment orders. A set off between the bank’s 
counterclaim and the encumbered credit balance is not possible because the power is limited.

48 After notifi cation the pledgee will be entitled to demand and receive payment as well as to declare the 
obligation due, if the claim, although not due, can be made exigible on demand. Other creditor rights 
remain with the pledgor, like the right to let off the debt (kwijtschelding). See  HR 21 februari 2014, 
ECLI:NL:HR:2014:415, NJ 2015, 82 (Immun’âge Europe Ltd v Neo-River), par. 3.5.1. A pledgor can affect 
the pledgee’s position by exercising the residual rights, for instance, by letting off the debt. However, 
the legislator believed that the pledgee’s position would be suffi  ciently protected against such harm. 
The pledgee could under certain circumstances avoid the legal act on the basis of Article 3:45 DCC.

49  HR 29 oktober 2004, ECLI:NL:HR:2004:AP4504, NJ 2006, 203 (Van den Bergh v Van der Walle).
50 Caution is required in this matter, for the Supreme Court did not explicitly state that the future 

claim would directly arise from an existing legal relation. The court, however, did speak of a ‘sei-
zed claim’ in paragraph 3.6. Since the purpose of paragraph 3.6 is to demonstrate that exercising 
the option right by the judgement creditor would not be sensible, it is possible that the ability to 
seize the credit facility was assumed for the sake of the argument. In his annotation of this case, 
Snijders presumes that the future claim directly arises from the credit agreement. He thus belie-
ves that seizure of this future claim is possible pursuant to Article 475 Code of Civil Procedure. See 
Snijders 2006(b), p. 1881. Broekveldt adopts a different interpretation. According to Broekveldt, 
it is the Supreme Court’s view that before the option right is invoked, there exists neither a con-
ditional claim nor a future claim susceptible for seizure. Broekveldt 2005, p. 20.
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The Supreme Court held that the option right was not susceptible for seizure, nor 
could this right be exercised by the attaching creditor in lieu of the client. According 
to the court, it would not be possible for the attaching creditor to exercise this right 
in a sensible manner:

‘If the bank pursuant to the garnishment were obliged to pay a sum equal to the credit facility 
still available to the client as soon as the garnishment got in the executorial phase, it would as 
a consequence obtain a counterclaim against the client for this sum. Pursuant to Article 6:130 
par. 1 and 2, the bank can set off this counterclaim with the claim of the attaching creditor for 
payment of the aforementioned sum, because the counterclaim  arises from the same legal rela-
tion as the seized claim. It stands to reason that the bank will (virtually) always use the right of 
set off. Exercising the option right by the attaching creditor can therefore not occur in a sensible 
manner (…).’51

What is important here is the Supreme Court’s remark concerning the set-off. The 
court assumed that the claim obtained from executing the option right and the sei-
zed, future claim arose from the same legal relation. As a consequence, the bank 
would be entitled to set off. If this assumption is correct, it will have consequences 
for the problem at hand. As was said above, executing an order given by the pledgor 
to transfer money would result in the bank obtaining a counterclaim against the 
pledgor for the corresponding amount. If this counterclaim and the pledged credit 
balance arose from the same legal relation, the bank would be able to set off his 
claim with the credit balance (Article 6:130 par. 1 and 2 DCC).

However, one should not ascribe too much weight to the Supreme Court’s remark. 
The decision in Van den Bergh v Van der Walle revolved around the question whether 
garnishment of a credit facility was possible. The remark about Article 6:130 par. 1 
and 2 DCC was merely a cog in one of the court’s arguments. This particular argument 
– that was not very convincing by the way – concerned the ability of the attaching 
creditor to exercise the option right. According to the Supreme Court, exercising the 
option right would be ineffective. If the right were to be exercised, the bank would 
almost always set off the claim for repayment with the seized future claim. The pro-
blem with this argument is that the two claims can never exist at the same moment. 
As was said above, the claim to pay the promised credit must be regarded as a future 
claim. It comes into existence once the credit taker notifi es the bank that it wants to 
exercise the credit facility. The credit taker will from that moment on have a claim 
against the bank to payment of the credit facility, or a part thereof. It stands to rea-
son that this claim extinguishes when the bank pays out the sum of money to the 
credit taker or when the banks transfers it to a third party in accordance with credit 

51 Van den Bergh v Van der Walle, par. 3.6. ‘Indien immers de bank op grond van het derdenbeslag, 
zodra dit in de executoriale fase is geraakt, verplicht zou kunnen worden een bedrag ter hoogte 
van de voor de cliënt nog beschikbare kredietruimte aan de beslaglegger te voldoen, zou daardoor 
tegelijkertijd een tegenvordering van de bank op de beslagene/cliënt ontstaan tot terugbetaling 
van dit bedrag. Ingevolge art. 6:130 leden 1 en 2 BW mag de bank deze tegenvordering in verreke-
ning brengen met de vordering van de beslaglegger tot afdracht van het zojuist bedoelde bedrag 
omdat deze tegenvordering uit dezelfde rechtsverhouding voortvloeit als de beslagen vordering. 
Aan te nemen valt dat de bank (vrijwel) altijd van haar bevoegdheid tot verrekening gebruik zal 
maken. Uitoefening van het onderhavige wilsrecht door de beslaglegger is derhalve niet op zin-
volle wijze mogelijk (…).’
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taker’s instructions. However, the bank will only acquire a counterclaim against the 
credit taker after the money has been paid out or transferred in accordance with 
the credit taker’s instructions. Since these claims cannot exist at the same time, it is 
impossible to set off these claims (Article 6:127 par. 2 DCC).52 The Supreme Court’s 
remark about Article 6:130 par.1 and 2 DCC, with respect, seems to have been based 
on wrong presuppositions and thus carries little weight.

The case of Reuser q.q. v Postbank
The Supreme Court’s decision in Reuser q.q. v Postbank53 renders support for the 
notion that the counterclaim and the credit claims do not follow from the same legal 
relation in the sense of Article 6:130 par. 1 DCC. In brief the facts were as follows. [A] 
held a credit account with the Postbank (hereinafter: the bank). On 15 September 
1998, [B], who is one of [A]’s creditors, made a garnishment order (derdenbeslag) 
against the bank with respect to the credit balance. The bank transferred the atta-
ched monies to a separate account pending the court’s decision concerning [B]’s 
claim. However, the bank executed payment orders at the expense of [A]’s current 
account. When [A] was declared bankrupt on 28 April 1999, the current account 
showed a debit balance. The question was whether the bank could set off its claim 
against [A] (i.e. the debit balance) with the debt that it owes to [A] (the credit balance 
in the separate account) now that the attachment ceased to have effect pursuant to 
Article 33 par. 2 of the Bankruptcy Act.

Before dealing with this question, the Supreme Court made an obiter remark 
about the ability to set off outside bankruptcy. The court stated:

‘When considering this question, it has to be stated fi rst that (…) outside bankruptcy a set-off 
against the attaching creditor [A] would not have been possible on the basis of Article 6:130 par. 1 
and 2 DCC, because the Postbank’s (counter)claim, which did not follow from the same legal relation 
as the attached claim [emphasis added DFK], came into existence after attachment.’54

The Supreme Court ruled that Article 53 of the Bankruptcy Act provides for a more 
liberal regime for setting of debts, but does not ‘heal’ any shortcoming in the ability 
to set off. If a set-off is not possible outside bankruptcy due to Article 6:130 DCC, it 
will not suddenly become possible after the counter party has been declared bank-
rupt.

Even though the passage quoted above concerned a garnishment order, it equally 
applies to the establishment of a disclosed pledge. The counter claim resulting from 
the execution of a payment order and the claim for payment of the credit balance 
do not follow from the same legal relation. As a consequence, the establishment of 
a disclosed pledge prevents the account bank from setting-off any counter claims 

52 Cf. Snijders 2006(b), p. 1878, Verstijlen 2005(b), p. 27-28, Steneker 2005, p. 180, Van Straaten 
2005, p. 7-8.

53  HR 22 April 2005, ECLI:NL:HR:2005:AS2688, NJ 2006, 56 (Reuser q.q. v Postbank).
54 Reuser q.q. v Postbank, par. 3.3. ‘Bij de beoordeling van deze vraag moet worden vooropgesteld dat 

(…) zonder faillissement verrekening jegens de Rabobank als beslagleggende crediteur op grond 
van art. 6:130 leden 1 en 2 BW niet mogelijk zou zijn geweest, omdat de (tegen)vordering van de 
Postbank, die niet voortvloeit uit dezelfde rechtsverhouding als de vordering waarop beslag is 
gelegd, na de beslaglegging is ontstaan.’
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resulting from the execution of payment orders that have been given after notifi ca-
tion.

Legal control
It follows from the discussion above that the establishment of a disclosed pledge 
ensures that the collateral taker acquires some form of practical control. The ques-
tion is whether it also leads to legal control of the cash collateral. Negative legal 
control has been defi ned as the ability to legally prevent the collateral provider 
from dealing with the collateral. With regard to cash collateral, this means that the 
account bank should be able to refuse the execution of any payment order at the 
expense of the pledged credit balance, without this leading to an event of default. 
The framework agreement after all determines the conditions for accepting a pay-
ment order. If these conditions are met, the bank shall in principle have to execute 
this payment order.

However, the bank can refuse execution on different grounds. Refusal can be 
based upon the framework agreement, a separate agreement made between the 
bank and the account holder, the law55 and even the requirements of reasonableness 
and fairness.56 The framework agreement may of course determine that the esta-
blishment of a disclosed pledge forms a ground for refusal. In that case, the collateral 
taker will have obtained legal control of the cash collateral. Even if such a contractual 
provision does not exist, the refusal can be based on the law. A set-off is no longer 
possible once the debtor of the pledged claim has received notifi cation, unless the 
exceptions mentioned in Article 6:130 par. 1 DCC are applicable. Since the excep-
tion of the same legal relation does not apply in this case (Article 6:130 par. 2 DCC), 
the bank cannot execute any payment orders at the expense of the pledged credit 
balance. The law thus provides a(n) (indirect) ground for refusing to execute any 
payment orders.57

Establishing a disclosed pledge thus leads to the collateral taker obtaining legal 
control of the cash collateral. Since the account bank can refuse to execute any 
payment orders, without the risk of triggering an event of default, the pledgor is 
prevented from legally disposing of the pledged credit balance. An additional act 
will not be necessary.58 Even though the pledgor may still assign the claim to a 
third party, it will not affect the pledgee’s position. A pledge has droit de suite and 
will therefore follow the claim. Since the bank has received notifi cation about the 

55 See Kamerstukken II, 2008-2009, 31 892, nr. 3, p. 40.
56 Van Esch 2011, p. 206.
57 If Article 6:130 par. 3 DCC is not accepted as a legal ground for refusal, the bank could ultimately 

rely on the requirements of reasonableness and fairness. Forcing the bank to execute a payment 
order at the expense of the pledged credit balance is unfair and unreasonable, if it will not be able 
to set off the counterclaim against the credit balance.

58 The collateral taker, the collateral provider and the account bank may nevertheless want to 
enter into a tri-party agreement to specify the conditions under which the collateral provider 
can dispose of the credit balance. Article 2 par. 2 Directive states that the collateral provider’s 
right to withdraw excess collateral does not prejudice the collateral having been provided. 
Parties to the fca may nevertheless want to make arrangements with the bank when and under 
which conditions the bank may execute a payment order at the expense of surplus cash colla-
teral.
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pledge, he can only pay to the pledgee in discharge of the obligation. The same is 
mutatis mutandis also true, when the pledgor establishes a second right of pledge 
over the pledged cash collateral. Even though the second pledgee is entitled to 
notify the bank about the second pledge, it will not result in a change of priority. 
Only the fi rst pledgee will be entitled to demand and receive payment (Article 
3:246 par. 3 DCC).59

Prohibition of formalities: the requirement of notifi cation
The question now arises whether the requirements demanded by Article 3:236 par. 
2 read in conjunction with Article 3:94 par. 1 DCC are incongruous with Article 3 of 
the Directive. Establishing a disclosed pledge requires both the drawing up of a deed 
of pledge and notifi cation of the pledge to the debtor.

The requirement that the bank must be notifi ed of the pledge is somewhat pro-
blematic (Article 3:246 par. 2 j° 3:94 par. 1 DCC). Notifi cation is explicitly mentioned 
in the revised text of Article 3 of the Directive as a formal act. As was said earlier, 
the Directive was altered in 2009 to enlarge the scope of the Directive to include 
credit claims as fi nancial collateral. The prohibition of formalities in Article 3 of the 
Directive also applies to the provision of this type of collateral, but it is less stringent. 
Member States are allowed to require formal acts, like notifi cation, with respect to 
the provision of credit claims for purposes of perfection, priority, enforceability or 
admissibility in evidence against the debtor or third parties (Article 3 par. 1 of the 
revised Directive).

Even though the creation of a disclosed pledge over a credit balance requires 
notifi cation to the bank, it is not in breach of Article 3 of the Directive.60 Since noti-
fi cation in the sense of Article 3:94 par. 1 DCC can be made in whatever form61, this 
requirement is not particularly burdensome. A telephone call to the account bank 
is in principle suffi  cient.62 Furthermore, notifi cation is a means to obtain control of 
the credit balance. Since the Directive applies to fi nancial collateral once the col-
lateral taker has control of the collateral, it must be assumed that notifi cation is 
allowed.63 Recital 964 after all states that ‘the only perfection requirement regarding 
parties which national law may impose in respect of fi nancial collateral should be 
that the fi nancial collateral is under the control of the collateral taker or of a per-
son acting on the collateral taker’s behalf’. Finally, it is diffi  cult to understand why, 
under certain circumstances, the requirement of notifi cation is allowed with respect 

59 Pitlo/Reehuis & Heisterkamp 2019, par. 822, p. 681, Snijders & Rank-Berenschot 2017, par. 547, 
p. 488,  Asser/Van Mierlo & Krzemiński 3-VI 2020/213.

60 Cf. Verstijlen 2005(a), p. 70.
61 Pitlo/Reehuis & Heisterkamp 2019, par. 261, p. 246-247, Snijders & Rank-Berenschot 2017, par. 349, 

p. 303.
62 The Bill on the abolition of non-pledgeability clauses (Wetsvoorstel opheffi  ng verpandingsver-

bod (Kamerstukken II 2019-2020, 35 482, nr. 2)) contains an exception to the starting point that 
a notifi cation can be made free of form. Article 1 will add another paragraph to the Articles 3:94 
and 3:239 DCC. On the basis of this amendment, a notifi cation will have to  be in writing, if 
the assignment or the establishment of a pledge concerns a claim in the sense of the proposed 
Article 3:83 par. 3 DCC, i.e. a money claim that arises in the course of business or by exercising a 
trade.

63 Cf. Diamant 2015, p. 103.
64 The text of recital 9 has been revised by Article 2 par. 1 of Directive 2009/44/EC.
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to the provision of credit claims, while this requirement should be forbidden if cash 
is provided as collateral.

Prohibition of formalities: the requirement of a deed of pledge
More problematic is the requirement of drawing up a deed. The term ‘deed’ is defi -
ned in Article 156 par. 1 of the Code of Civil Procedure (CCP) as a signed document 
intended to function as proof of something. With regard to the creation of a pledge, 
the deed contains the property law agreement to create a pledge.

The deed of pledge must describe with suffi  cient defi niteness the encumbered 
claims (Article 3:84 par. 2 DCC)65. According to standard case law, it is suffi  cient 
that the deed of pledge contains so much information that on the basis thereof it 
can be determined – afterwards if necessary – which claims have been encum-
bered with a pledge.66 A phrase like ‘a pledge is created over the present and 
future credit balance of account X held with Bank Y’ is suffi  ciently clear for the 
purpose of Article 3:84 par. 2 DCC. Since the requirement is rather lenient, it is 
not so burdensome that it constitutes a formal act. Furthermore, the idea that the 
object of the pledge must be relatively certain, can also be found in the Directive. 
According to Article 1 par. 5, the Directive is applicable to fi nancial collateral once 
it has been provided and if this provision can be evidenced in writing. The evi-
dencing must allow for the identifi cation of the fi nancial collateral to which the 
fca applies. The requirement of Article 3:84 par. 2 DCC is thus in keeping with the 
Directive.

The problem is the requirement of a deed of pledge. Even though the law does 
not prescribe that the deed has to be drawn up in a particular manner or form, it is 
required that the document is signed by the pledgor.67 Diamant has, correctly, argued 
that in view of recital 10 of the preamble, the requirement of a signed document 
is forbidden. The execution of any document in a specifi c form or in a particular 
manner is explicitly mentioned in recital 10 as an example of a formal act. As was 
explained in the previous chapter, the original proposal required that the arrange-
ment must be in writing and signed by the collateral provider.68 This requirement 
was dropped during the co-decision procedure, because a number of Member States 
no longer required a signed document for the creation of an agreement. For those 
Member States, the requirement of a written and signed agreement would be a step 
back. Member States are, according to Diamant, not allowed to demand a signed 
document for the provision of cash.69

65 See Asser/Van Mierlo & Krzemiński 3-VI 2020/203, Pitlo/Reehuis & Heisterkamp 2019, par. 257, 
pp. 204 and par. 808, p. 586, Snijders & Rank-Berenschot 2017, par. 345, p. 299-300.

66 See the seminal case of HR 14 October 1994, ECLI:NL:HR:1994:ZC1488, NJ 1995, 447 (Rivierland v 
Gispen q.q.), par. 4.2.

67 Pitlo/Reehuis & Heisterkamp 2019, par. 808, p. 586.
68 Article 2 par. 2 Original Proposal.
69 Diamant 2015, p. 103-104, Wibier 2009(a), p. 394. Against this view: Van Vliet 2013, par. 83, p. 75, 

Verstijlen 2005(a), p. 70.
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Since the Directive has not been correctly implemented on this point70, the ques-
tion arises whether it is possible to interpret the term deed in Article 3:94 par. 1 DCC 
in harmony with the Directive. According to standard case law, national bodies have 
a duty to interpret national law in conformity with European law as much as pos-
sible.71 The duty to harmonious interpretation is of course not boundless. The CJEU 
has formulated a number of limits to the duty of consistent interpretation.72 One of 
them is the interpretation contra legem: the duty of harmonious interpretation does 
not exist if this will lead to an interpretation contra legem.73 The precise meaning of 
an interpretation contra legem is not entirely clear, but it certainly includes a textual 
denial of the original rule.74 In order to interpret Article 3:94 par. 1 DCC in harmony 
with the Directive, the term deed must be construed as a simple document. Article 
3 of the Directive after all forbids that the provision of fi nancial collateral is depen-
dent on the performance of a formal act, including the execution of a document 
in a particular form or manner. However, since the term deed is clearly defi ned in 
Article 156 par. 1 CCP as a signed document, a harmonious interpretation seems to 
be impossible.

9.5. The creation of a pledge over credit claims

This paragraph will discuss the provision of credit claims on the basis of a pledge fca. 
In 2009, the Directive was amended so that credit claims could also be provided as 
collateral under an fca. Credit claims are pecuniary claims arising out of an agree-
ment whereby a credit institution grants credit in the form of a loan (Article 2 par. 5 
(a) under (II) Directive 2009/44/EC). Since credit claims are rights exercisable against 
one or more specifi c persons in the sense of Article 3:94 par. 1 DCC, that what has 
been said about the creation of a pledge over cash in principle also applies to the 

70 In this connection, Wibier has argued that a contractual approach to taking security over a bank 
account might be a suitable alternative for the pledge. This approach is based on the principle 
of contractual freedom. Parties are free to determine the contents of claims arising from their 
contractual relationship. A contract of sale may for instance determine that the purchase price 
is only payable upon delivery of the goods. Third parties are in principle bound by the contents 
of a claim arising out of the contractual relationship. If the aforementioned claim for payment of 
the purchase price is assigned, the assignee will have to respect the contents of the claim. Since 
a credit balance qualifi es as a contractual claim, it is possible according to Wibier to create a con-
tractual security device with respect to the credit balance. The account holder and the account 
bank could agree that the credit balance is only payable after the secured claim has been settled. 
Even though this contractual approach may offer advantages, it also has a number of drawbacks. A 
contractual security device will probably require drawing up detailed, contractual provisions. Fur-
thermore, the account bank must be willing to enter into a contractual security agreement. This 
will probably not be problematic in case the account bank is also the secured creditor. However, 
if the account bank is a third party, it is not certain that the bank will want to enter into such 
an agreement, because it entails a more active position. The bank will need to monitor who is 
entitled to payment at a given moment, the secured creditor or the account holder. This problem 
would not arise in case of a pledge, because the account bank would in that case be passive. See 
Wibier 2009(a), p. 397-399.

71 Case 14/83 Von Colson and Kamann [1984] ECR 1891.
72 See Bobek 2014, p.172-173, Wissink 2014, p. 144.
73 See a.o.  Case C-282/10 Dominguez ECLI:EU:C:2012:33, par.25,  Case C-268/06 Impact [2008] ECR 

I-2483, par. 100, Jo ined Cases C-378-380/07 Angeldaki a.o. [2009] ECR I-03071, par. 199, Case 80/86 
Kolpinghuis Nijmegen [1987] ECR 3982, par. 13.

74 Bobek 2020, p. 172, Prechal 2005, p. 207.
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creation of a pledge over credit claims. It is nevertheless important to discuss the 
provision of credit claims separately because the Directive recognises that credit 
claims are different to other forms of fi nancial collateral. The issues of control and 
the prohibition of formalities may therefore have to be assessed differently.

9.5.1. Control

As was said earlier, Dutch law is familiar with two types of pledge over claims, 
namely the undisclosed pledge and the disclosed pledge. Both types will be discus-
sed in this section. The creation of an undisclosed pledge requires either the drawing 
up of an authentic deed, or a private deed that has to be registered (Article 3:239 par. 
1 DCC). Since notifi cation is not required for the creation of an undisclosed pledge, 
the pledgor remains entitled to demand and receive payment of the encumbered 
credit claims. In other words, the creation of an undisclosed pledge does not lead to 
control as defi ned earlier.

However, control has a slightly different meaning when it comes to the provision 
of credit claims. Article 1 par. 5 of the revised Directive states that the inclusion of a 
credit claim in a list of claims submitted in writing to the collateral taker is suffi  cient 
to identify the claim and to evidence the provision of the claim as fi nancial collateral 
between the parties. Member States may choose to adopt a similar method for the 
evidencing of the provision against the debtor and third parties. The provision of 
credit claims on the basis of an fca does not require notifi cation. What is more, the 
requirement of notifi cation is in principle forbidden, because it constitutes a formal 
act. Member States are only allowed to require notifi cation for purposes of perfec-
tion, priority, enforceability or admissibility in evidence against the debtor or third 
parties (Article 3 par. 1 revised Directive). Since notifi cation is not required for the 
provision of credit claims, the debtor will hold the collateral provider as the person 
entitled to demand and receive payment. Payments made to the collateral provider 
will still be in discharge of the obligation. It is thus required, but also suffi  cient that 
the collateral taker has indirect control over the credit claims. This is supported by 
Article 2 par. 2 of the revised Directive. Any right of the collateral provider to collect 
the proceeds of credit claims until further notice does not prejudice the collateral 
having been provided in the sense of the Directive. The Directive thus seems to be 
applicable to credit claims that have been provided on the basis of an undisclosed 
security right.

The establishment of a disclosed pledge over credit claims requires the drawing 
up of a deed followed by notifi cation (Article 3:236 par. 2 j° Article 3:94 par. 1 DCC). 
As was said earlier, notifi cation shifts the right to demand and receive payment from 
the pledgor to the pledgee (Article 3:246 par. 1 DCC). Since the debtor can only still 
pay to the collateral taker in discharge of his obligation, the latter will have control 
over the credit claim.

9.5.2. The undisclosed pledge and the prohibition of formalities

As was explained in the previous section, the requirements of drawing up an 
authentic deed  or a private deed that has to be registered (Article 3:239 par. 1 DCC) 
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constitute  formal acts for the purpose of the Directive. The same is true for the 
requirements of establishing a disclosed pledge (Article 3:236 par. 1 in conjunction 
with Article 3:94 par. 1 DCC). Since Article 3 of the Directive has been altered with 
respect to the provision of credit claims, the question arises whether the aforemen-
tioned requirements are allowed when providing credit claims as fi nancial collateral.

The starting point is that the provision of fi nancial collateral may not be depen-
dent on the performance of a formal act. However, the Directive makes an exception 
to this prohibition for the provision of credit claims. According to the preparatory 
documents, this exception is inspired by the fact that credit claims are different from 
other types of fi nancial collateral. The drafters recognised that when credit claims are 
provided as fi nancial collateral, formal acts are sometimes necessary, for instance, to 
protect the debtor’s interests.75 Member States are thus allowed to require forma-
lities, like notifi cation and registration, for purposes of perfection, priority, enfor-
ceability or admissibility in evidence against the debtor or third parties (Article 3 
par. 1 revised Directive). A distinction is thus made between a provision that is effec-
tive between parties to the fca and the provision that is effective against the debtor 
and third parties.

 During the parliamentary treatment of Bill 32 45776, which implemented Direc-
tive 2009/44/EC, the minister responsible stated that Dutch Law did not have to be 
altered on this point. The minister, by the way, believed that in view of Article 3 
par. 2 of the Directive only a disclosed pledge would be eligible. The Directive after all 
only applies once the collateral has been provided, i.e. once the collateral taker has 
control or possession of the credit claims.77 It must be kept in mind that under Dutch 
law a disclosed pledge comes into existence and obtains third-party effectiveness 
once the requirements of Article 3:236 par. 2 in conjunction with Article 3:94 par. 1 
DCC have been fulfi lled. According to the minister responsible, the requirements of 
drawing up a deed and notifi cation are allowed for purposes of perfection, priority, 
enforceability or admissibility in evidence against the debtor or third parties.78

Rongen79 and Heemskerk80 on the other hand have argued independently 
of each other that the Directive has been incorrectly implemented on this point. 
Rongen interpreted the revised Article 3 par. 1 of the Directive thus that the exis-
tence and validity of the creation of a security right over credit claims should not be 
dependent on the performance of any formal act – irrespective of the relevant legal 
relation. However, formalities may be required inter alia for the opposability of the 
pledge against the debtor or third parties.81 Support for this view can be found in the 

75 European Parliament, ‘Report I on the proposal for a directive of the European Parliament and of 
the Council amending Directive 98/26/EC on settlement fi nality in payment and securities sett-
lement systems and Directive 2002/47/EC on fi nancial collateral arrangements as regards linked 
systems and credit claims (COM(2008)0213 – C6-0181/2008 – 2008/0082(COD))’, A6-0480/2008, 
p. 23.

76 Kamerstukken II  2009-2010, 32 457, nr. 2.
77 Kamerstukken II 2009-2010, 32 457, nr. 3, p. 10 (Explanatory Memorandum).
78 Kamerstukken II 2009-2010, 32 457, nr. 3, p. 11.
79 Rongen 2012, p. 903-904.
80 Heemskerk 2011, p. 149.
81 Rongen 2012, p. 903.
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explanatory memorandum of the Commission proposal.82 The Commission stated 
with regard to the proposed amendment to Article 383 that

‘Article 3(1) (new sentence) seeks to ensure that the mobilisation of credit claims cannot be inva-
lidated on the grounds that it was not registered or that the debtor was not notifi ed. This is not to 
say that registration or notifi cation of the debtor should be prohibited as such; rather the intention 
is to eliminate the risk of invalidation on that ground. In some jurisdictions it might be considered 
benefi cial to maintain registration and notifi cation requirements for purposes other than the vali-
dity of a transaction (for instance opposability).’84

Since Dutch law does not make a distinction between establishing a pledge and 
third-party effectiveness of this establishment, it is true that the Directive has 
not been implemented correctly. Rongen has suggested to alter Dutch law in the 
following manner. The requirement of registration in the sense of Article 3:239 
par. 1 DCC should be declared inapplicable for the provision of credit claims under 
a pledge-fca. Notifi cation should only be required in order to invoke85 the pledge 
against the debtor.86 In other words, the creation of a pledge merely requires a deed 
of pledge – a signed document which contains suffi  cient information to identify the 
credit claim. This right of pledge is effective against third parties and the debtor, but 
the pledge can only be invoked against the debtor after notifi cation.

The solution proposed by Rongen is unsatisfying because it leads to legal uncer-
tainty. As was said earlier, a deed is defi ned as a signed document intended to serve 
as evidence for something (Article 156 CCP). Since drawing up a deed is suffi  cient 
to create a pledge over credit claims and given the fact that this document does not 
have to be dated, uncertainty may arise, for instance, with regard to priority. Priority 
is determined by the principle of prior tempore potior iure. If the same credit claim is 

82 European Commission, ‘Proposal for a Directive of the European Parliament and of the Council 
amending Directive 98/26/EC on settlement fi nality in payment and securities settlement sys-
tems and Directive 2002/47/EC on fi nancial collateral arrangements as regards linked systems and 
credit claims’, COM 2008 (213).

83 At this stage, the amendment of Article 3 of the Directive proposed by the Commission did not 
yet contain the exception. The phrase ‘However, Member States may require the performance of a 
formal act, such as registration or notifi cation, for purposes of perfection, priority, enforceability 
or admissibility in evidence against the debtor or third parties’ was proposed by the European 
Parliament at a later stage.

84 COM 2008 (213), p. 9.
85 Rongen literally writes: ‘In my opinion, however, it is advisable to declare the requirement of 

registration of the Articles 3:94 par. 3 and 239 par. 1 DCC entirely non-applicable, not in the 
relation between the security provider and the security taker, but also in the relation to the debtor 
and third parties. With regard to the formality of notifi cation of the assignment or the pledge, it 
should be prescribed that this is only relevant to invoke the assignment or the pledge against the 
debtor (See Articles 3:94 par. 3, second sentence, and 246 par. 1 DCC).’ (Naar mijn mening ver-
dient het echter aanbeveling om het registratievereiste van de artikelen 3:94 lid 3 en 239 lid 1 
BW geheel buiten toepassing te verklaren, niet alleen in de verhouding tussen de zekerheidgever 
en de zekerheidnemer, maar ook in de verhouding tot de schuldenaar en derden. Wat betreft de 
formaliteit van de mededeling van cessie of verpanding zou moeten gelden dat deze enkel van 
belang is voor de inroepbaarheid van de cessie of verpanding jegens de schuldenaar (zie de artt. 
3:94 lid 3, tweede zin, en 246 lid 1 BW)). See Rongen 2012, p. 903.

86 Rongen 2012, p. 903-904.
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encumbered with two fca-pledges87, it will be hard to determine which pledge has 
been created at what time.

The proposed solution also paves the way for fraud. In most cases, parties will of 
course be sensible enough to attach a date to their deed. However, since the deed 
of pledge does not have to be registered in case of credit claims, there is a risk that 
it may be antedated. Rongen’s solution thus confl icts with one of the pillars of the 
Directive, namely to draw a balance between market effi  ciency and the protection of 
parties to an fca and third parties, preventing inter alia the risk of fraud.

Finally, Rongen’s interpretation of the revised Article 3 of the Directive is rather 
conservative. Even though it is true that the creation of a security right over credit 
claims must not be dependent on the performance of a formal act, this security right 
does not have to be immediately effective against the debtor and third parties as 
Rongen seems to suggest. The text of the revised Article 3 is actually silent about 
the nature of the created security right. It reads that Member States may require 
the performance of a formal act, such as registration and notifi cation, for purposes 
of perfection, priority, enforceability or admissibility in evidence against the deb-
tor or third parties. Member States are thus free to determine the legal nature of 
the created security right. The creation of a security right over credit claims may 
not be dependent on the performance of a formal act. A deed of pledge which con-
tains a description of the credit claims is necessary but also suffi  cient to create the 
pledge. Dutch law may, however, determine that this right of pledge is only effective 
between the parties to the fca. The collateral taker in other words only has a right to 
take recourse against the credit claim which is as yet only still effective against the 
collateral provider. In order for the pledge to become effective against the debtor and 
third parties the deed must either be registered88, or notifi cation must be made to 
the debtor. The act of establishment thus becomes opposable against the debtor and 
third parties.89

Even though Rongen has envisaged this interpretation, he denied that it would be 
a suitable solution. Rongen’s main objection to this interpretation is that the effect 
of property rights are adjusted to such an extent that it de facto denies the existence 
of a property right. The essential characteristic of any property right is that it has 
third-party effectiveness. If a property right is adjusted so that it has no third-party 
effectiveness, it would be better to admit that the pledge only comes into existence 
once the deed has been registered or once notifi cation has been made to the debtor. 
This acknowledgement would according to Rongen be in breach of the Directive.90 
However, this refutation denies that Member States are free to determine whether 
the creation of a right of pledge immediately has third party-effectiveness or not. 

87 The term fca-pledge refers to a right of pledge that has been established over fi nancial collateral 
pursuant to a pledge fca in the sense of Article 7:51 under (c) DCC.

88 If a deed of pledge is registered, a notifi cation will still be required to enforce the pledge. On the 
basis of Article 3:246 par. 1 DCC, the pledgor remains entitled to demand and receive payment of 
the credit claim until the debtor has been notifi ed of the pledge.

89 This adjustment is similar to that of Article 3:90 par. 2 DCC. If ownership is transferred by way 
of constitutum possessorium (Article 3:115 sub (a) DCC), the act of delivery remains ineffective 
against someone who has an older right over the object, as long as the object physically remains 
with the transferor. See Pitlo/Reehuis & Heisterkamp 2019, par. 231-235, p. 220-223.

90 Rongen 2012, p. 904.
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The performance of a formal act may be required inter alia for the purpose of perfec-
tion against the debtor and third parties.

9.5.3. Consequences for Dutch law

If one refutes Rongen’s solution, a different approach will have to be adopted. Ron-
gen’s solution entails that a deed of pledge is suffi  cient to establish a right of pledge. 
This right is effective between the pledgor and the pledgee as well as the rest of 
the world. However, a notifi cation will be necessary to ensure that the pledge can 
be invoked against the debtor of the pledged claim. It must be reiterated that this 
approach causes diffi  culties concerning the moment that the right of pledge has 
been established, and thus its priority among other property rights regarding the 
credit claim.

The alternative solution is to accept a distinction between a pledge that is effec-
tive between the pledgor and the pledgee, and the one that is effective erga omnes 
including the debtor. Drawing-up a deed establishes a right of pledge between the 
pledgor and the pledgee. However, a notifi cation will be necessary to ensure that 
this right becomes effective against third parties, including the debtor of the pledged 
claim. The date of notifi cation will also determine its priority among other property 
rights. Parties may also choose to register the deed with the tax authorities. The 
pledge will than become effective against the world – including the debtor – as from 
the date of registration. However, a notifi cation will be necessary to ensure that the 
pledge can be invoked against the debtor.

Even though this solution leads to a comparable result as the present system, 
it is fundamentally different. The present system is based on an all-or-nothing 
approach. A right of pledge will only be established if the requirements of Article 
3:84 par. 1 read in conjunction with Article 3:98 DCC are fulfi lled. Once a pledge is 
established, it will be effective between the pledgor and the pledgee and against the 
rest of the world. As a consequence of this system, a pledge can no longer be validly 
established when the pledgor has been declared bankrupt. Bankruptcy deprives the 
pledgor of the right of disposal. Article 35 par. 2 of the Bankruptcy Act confi rms that 
a right of pledge can no longer be established after the pledgor has been declared 
bankrupt.

This might be different for the alternative solution. Under the alternative system, 
drawing up a deed is suffi  cient to establish a right of pledge that is effective between 
the pledgor and the pledgee.91 An additional act will be necessary to ensure that the 
pledge becomes effective against third parties, including the debtor. Since this 

91 This system is somewhat reminiscent of English law. Creating a charge under English law is a 
two-step process. First, the charge must attach to a property, the so-called attachment. Once a 
security right is attached, it is enforceable against the chargor. However, an additional step will be 
necessary to ensure that the charge is effective against third parties, including a trustee in bank-
ruptcy. Perfection entails a notifi cation to the rest of the world, for instance by taking possession 
or through registration. See Goode & Gullifer 2018, par. 2-02, p. 65-66, par. 2-16, p. 78-79.
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additional act is not an act of disposal92, the right of pledge might acquire third-party 
effectiveness even after the pledgor has been declared bankrupt. This legal con-
sequence is undesirable. Since the deed of pledge does not have to be dated, there 
is no way to be certain when the deed was drawn up. The dangers of antedating 
and fraud are lurking beneath the surface. In order to prevent these dangers, Article 
35 par. 2 of the Bankruptcy Act has to be altered. When credit claims are provided 
under a pledge fca, it should no longer be possible to ‘perfect’ the right of pledge by 
notifi cation or registration after the pledgor has been declared bankrupt.93

The question is what a right of pledge entails, if it is only effective between the 
pledgor and the pledgee (i.e. a personal pledge). In essence, a pledge grants the pled-
gee the right to take preferential recourse against the encumbered good. Since pre-
ference suggests a collision of different property rights or entitlements, a personal 
pledge does not allow the pledgee to take preferential recourse. The right of pledge is 
after all not yet effective against third parties. However, it does grant the pledgee the 
right to immediately realise the provided credit claims, without a title to enforce-
ment (executoriale titel) being necessary.94 If the pledgor is in default, the pledgee 
can either sell the credit claims, or appropriate them, provided that other creditors 
haven’t garnisheed the credit claim.95 Any limited property rights established over 
the credit claim will have to be respected, because the pledgee cannot dispose of the 
credit claim free from any encumbrance.

Another aspect of the personal pledge is the pledgor’s obligation to provide infor-
mation. The Supreme Court has ruled in the case of Hamm q.q. v ABN Amro96 that 
the pledgor is obliged, if the pledgee so requests, to provide the pledgee with the 
available information that enables him to notify the debtor.97 On the basis of the 
personal pledge, the pledgee will have a similar entitlement to information.

9.6. The scope of Title 7.2 DCC

The discussion, so far, has focused on the establishment of a pledge over the different 
types of fi nancial collateral. Attention should also be paid to the question whether 
it is actually  necessary to have control or possession under the regime of Title 7.2 
DCC. It is clear that dispossession is a condition for the Directive to be applicable to 
fi nancial collateral. Parties will only benefi t from the Directive’s lenient regime once 

92 The deed of pledge must contain suffi  cient information that allows for the identifi cation of the 
pledged claims. It is required but also suffi  cient that the deed is signed by the pledgor. Even 
though the deed does need not to be a two-sided document, the pledgee will have to accept 
the establishment of the pledge. This acceptance can be made form free. Cf.  HR 29 June 2006, 
ECLI:NL:HR:AB2435, NJ 2001, 662 (Meijs q.q. v Bank of Tokyo), par. 3.4.2.

93 Pursuant to Article 8 par. 1 Directive, Member States must make an exception to the 00:00-rule. 
The provision of credit claims should also be valid if occurred after the declaration of bankruptcy, 
but on the same day, provided that the collateral taker was not aware, nor should have been aware 
of the bankruptcy (Article 8 par. 2 Directive).

94 The pledgee has acquired by law the power to dispose of the credit claims, which must be in kee-
ping with the aim and purpose of the right of pledge.

95 Article 475h Code of Civil Procedure after all determines that an assignment made after an attach-
ment cannot be invoked against the attaching creditor.

96 HR 30 October 2009, ECLI:NL:HR:2009:BJ0861, NJ 2010, 96 (Hamm q.q. v ABN Amro).
97 Pitlo/Reehuis & Heisterkamp 2019, par. 833e, p. 607.
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the fi nancial collateral has been provided and if that provision can be evidenced in 
writing or in another durable manner. However, as was said earlier, Title 7.2 DCC 
does not explicitly require that the pledgee has control over the pledged assets. This 
would suggest that any pledge over fi nancial collateral would fall within the scope of 
Title 7.2 DCC. The question thus arises what the scope is of Title 7.2 DCC.

9.6.1. The interpretation of Article 7:51 under (c) DCC

Even though Title 7.2 DCC does not explicitly require dispossession, it is possible 
that this requirement should be read in the defi nition of Article 7:51 (c) DCC. In that 
case, Title 7.2 DCC would be applicable to a right of pledge over collateral, only if 
the collateral taker had control or possession over the pledged asset. The minister 
responsible argued during the parliamentary treatment of Bill 30 13898 that Title 7.2 
DCC should be understood in that sense. He stated:

‘The Directive and the proposal do not concern the legal regime for a non-possessory pledge or an 
undisclosed pledge (Article 3:237 and 239 DCC). On the basis of Article 1 par. 5, fi rst section, the 
Directive is applicable once the relevant assets are provided as collateral on the basis of a fi nancial 
collateral arrangement and on the condition that the provision can be demonstrated by written 
proof. In the system of the Directive, collateral is provided when “the collateral is being delivered, 
transferred, held, registered or otherwise designated so as to be in the possession or under the 
control of the collateral taker or a person acting on the collateral taker’s behalf” according to Arti-
cle 2 par. 2 of the Directive. This refers to the situation that the collateral taker can actually and 
immediately take recourse against the assets when (the behaviour of) the collateral provider gives 
reason thereto. Taking recourse must be possible without having to give notice to the collateral 
provider of the intention thereto (compare Article 4 par. 4 sub (a) Directive)’99

The undisclosed pledge (Article 3:239 par. 1 DCC) and the non-possessory pledge 
(Article 3:237 par. 1 DCC) are thus excluded from the regime of Title 7.2 DCC, because 
they do not lead to the collateral taker having control or possession of the collateral. 
Although the revised Directive seems to make an exception with regard to the pro-
vision of credit claims as fi nancial collateral, the minister responsible maintained 
its position that Title 7.2 DCC did not apply to the undisclosed pledge. So, according 
to the minister responsible, Title 7.2 DCC is only applicable to a pledge over credit 
claims if notifi cation of that pledge has been made to the debtor.100

98 Kamerstukken II 2004-2005, 30 138, nr. 2.
99 Kamerstukken II 2004-2005, 30 138, nr. 3, p. ‘De Richtlijn en het wetsvoorstel hebben geen betrek-

king op de wettelijke regeling voor de vestiging van een bezitloos of stil pandrecht (artikel 3:237 
en 239 BW). Op grond van artikel 1 lid 5, eerste alinea, is de richtlijn van toepassing zodra rele-
vante activa als zekerheid zijn verschaft op basis van een fi nanciëlezekerheidsovereenkomst en 
op voorwaarde dat de verschaffi  ng met schriftelijke bewijsstukken kan worden aangetoond. In het 
systeem van de richtlijn is sprake van het verschaffen van zekerheid wanneer “de als zekerheid 
verschafte fi nanciële activa daadwerkelijk worden geleverd, overgedragen, gehouden, ingeschre-
ven in een register of anderzijds gekwalifi ceerd, zodat zij in het bezit of onder de controle komen 
van de zekerheidsnemer of een persoon die namens de zekerheidsnemer optreedt”, aldus artikel 
2 lid 2 van de richtlijn. Bedoeld is het geval waarin de zekerheidsnemer zich feitelijk en onmid-
dellijk kan verhalen op de activa wanneer (het gedrag van) de zekerheidsgever daartoe aanleiding 
geeft. Uitwinning moet mogelijk zijn zonder dat kennis wordt gegeven aan de zekerheidsgever 
van het voornemen daartoe (vgl. artikel 4 lid 4 onderdeel a richtlijn).’

100 Kamerstukken II 2009-2010, 32 457, nr. 3, p. 11.
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The Dutch legal literature is somewhat divided about the question whether Title 
7.2. DCC only applies to a pledge over fi nancial collateral, if the collateral taker has 
possession or control over the assets. Some believe that the text allows for the crea-
tion of both a disclosed pledge and an undisclosed pledge.101 Others have argued that 
an undisclosed pledge in the sense of Article 3:239 par. 1 DCC is in accordance with 
the rationale of Article 1 par. 5 of the Directive and should therefore be allowed. The 
rationale of dispossession is legal certainty and the prevention of fraud. Since the 
establishment of an undisclosed pledge requires registration to ensure that the deed 
of pledge has a certain date, it is in keeping with the aforementioned rationale. An 
undisclosed pledge is therefore not excluded from the Directive.102 Diamant, on the 
other hand, agrees with the minister responsible. In her opinion, the collateral taker 
has no control or possession if the collateral provider remains entitled to dispose of 
the pledged collateral until further notice.103 This seems to exclude the possibility 
of creating an undisclosed pledge and a non-possessory pledge under the regime of 
Title 7.2. DCC.104

Even though the parliamentary documents are often considered valuable for 
the interpretation of legal provisions105, the minister’s remark, quoted above, is of 
little assistance in this matter. The law clearly defi nes a pledge fca as an agreement 
pursuant to which a right of pledge is provided over fi nancial collateral (Article 7:51 
under (c) DCC). It does not state that the pledgee must have control or possession 
of the fi nancial collateral. If the legislator wanted to limit the scope of Article 7:51 
under (c) DCC in this sense, it would have been relatively easy to do so.  Members 
of Parliament had actually asked the minister whether it would not be prudent to 
limit the scope of Article 7:51 under (c) DCC in this manner.106 The minister did not 
respond to this question nor did he alter the text of Article 7:51 under (c) DCC.107 
He did however state in very general wording that ‘[The] bill is in keeping with the 
Directive’s terminology. For instance, the terms transfer and set off that are used in 
the Directive, are also used in the bill. The purpose of the implementation act is to 

101 Verstijlen 2005(a), p. 70.
102 Schuijling & Hutten 2019, commentary to Article 7:53 DCC, par. 2, Van Vliet 2013, par. 83, p. 75. 

Van Vliet appears to be more cautious in his contribtution to the latest edition of Bijzondere over-
eenkomsten. He maintains that an undisclosed pledge can prevent the risk of fraud, but no longer 
explicitly states that this type of pledge is allowed. See Van Vliet 2019, par. 77, p. 83.

103 Diamant 2013, p.66-67, Diamant 2014, p. 125. Diament’s discussion on this subject matter is 
limited to the provision of cash and book entry securities as fi nancial collateral. It is therefore 
uncertain whether the discussion also applies to the creation of a pledge over credit claims. See 
also Rank, T&C Burgerlijk Wetboek, Article 7:51 DCC, par. 2.

104 See also Keijser & Keijser 2008, p 17-18.
105 See for a more elaborate discussion on the role of the parliamentary history in the interpretation 

of legislation, Snijders 2008, p. 845-847.
106 Kamerstukken I 2004-2005, 28 874, D, p. 4.
107 It must be kept in mind that the original bill to implement the Directive (Bill 28 874) was voted 

down by the Senate (Eerste Kamer). The minister responsible did not take this opportunity to 
alter the defi nition of the pledge fca; the wording of the proposed Article 7:51 under (c) DCC was 
identical to that in the original proposal.
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give full effect to the Directive.’108 However, the intention to correctly implement the 
Directive does not necessarily entail that Article 7:51 under (c) DCC must be inter-
preted in the way suggested by the minister. If Title 7.2 DCC applied to both a pledge 
fca that provided for some form of dispossession and to a pledge fca that did not, 
the Directive would still have full effect. The scope of Title 7.2 DCC would simply be 
larger than that proposed by the Directive.

9.6.2. The residual power to regulate

A possible argument against this broad interpretation could be that the Dutch legis-
lator no longer has any residual power to regulate the provision of fi nancial col-
lateral. Since the EU has adopted a Directive on fi nancial arrangements, Member 
States no longer have the freedom to regulate this matter. National law on fi nancial 
collateral arrangement must be in conformity with the Directive’s requirements. 
The question whether Member States still have a residual power to regulate matters 
of fi nancial collateral arrangements depends on the type of harmonisation. A dis-
tinction is sometimes made in the legal doctrine between the question whether a 
directive aims to regulate a particular matter in an exhaustive manner, and whether 
it must be regarded as minimum harmonisation or full harmonisation. Even though 
these questions may sometimes overlap, they are distinct.109 The question about the 
exhaustiveness of the Directive concerns pre-emption. A piece of EU legislation may 
regulate a particular subject in an exhaustive manner.110 When this is the case, the 
Member States will no longer have the right to freely regulate the subject in hand. 
National law will always have to be in keeping with that piece of EU legislation. The 
second question deals with the issue  whether Member States – within the material 
scope of the Directive – still have the power to adopt legislation that deviates from 
the Directive, or that goes further than prescribed by it.111

The text of the Directive does not suggest that it regulates fi nancial collateral 
arrangements in an exhaustive manner. Article 1 of the Directive determines the 
subject matter and scope of the regime. The collateral taker and the collateral provi-
der must each belong to one of the categories specifi ed in paragraph two. Paragraph 
four defi nes the different types of fi nancial collateral, i.e. cash, fi nancial instruments 

108 Kamerstukken II 2004-2005, 30 138, nr. 3, p. 14.  ‘Het wetsvoorstel sluit aan bij de terminologie van 
de richtlijn. Zo worden de termen overdracht en verrekening gebruikt in de richtlijn en derhalve 
ook in het wetsvoorstel. De bedoeling van de implementatiewet is om de richtlijn zijn volle wer-
king te geven.’

109 Asser/Hartkamp 3-I 2019/ 178, Weatherill 2020, p. 5, Meulman 2005, p. 249, Slot & Straetmans 
2003, p. 740-742.

110 Slot & Straetmans 2003, p. 742.
111 In his opinion to case C-105/17, AG Szpunar referred to the CJEU’s decision in Moteurs Leroy Somer 

to demonstrate this distinction. This case concerned the interpretation of the Product Liability 
Directive. The Court considered that ‘Although Directive 85/374 (…) seeks to achieve, in the 
matters regulated by it, complete harmonisation of the laws, regulations and administrative 
provisions of the Member States, it does not, however, as is apparent from the 18th recital in 
the preamble thereto, seek exhaustively to harmonise the fi eld of liability for defective products 
beyond those matters.’ Ca se C 285/08 Société Moteurs Leroy Somer v Société Dalkia France and 
Société Ace Europe [2009] ECR I-04733, par. 25. See Case C-105/17 Komisa za zashita na potrebitelite 
v Kamenova, ECLI:EU:C:2018:378, Opinion Szpunar, par. 33 (footnote 16).
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and credit claims. Article 1 par. 5 of the Directive determines that the Directive 
applies to fi nancial collateral once it has been provided and if that provision can be 
evidenced in writing. Since neither the creation of an undisclosed pledge nor the 
creation of a non-possessory pledge leads to the provision of collateral in the sense 
of the Directive, the Directive will not be applicable to the pledged collateral. One 
could therefore argue that the Dutch legislator is still entitled to regulate the undis-
closed pledge and the non-possessory pledge over fi nancial collateral. Support for 
this argument can be found in one of the Council’s preparatory documents.

‘Following a discussion between delegations on whether this Directive was built on a “minimum 
Directive” approach or represented maximum harmonisation, the Commission representative 
made it clear that the aim of the Directive was to introduce a Community regime for the provision 
of collateral. Member States were on the one hand free to recognise as valid according to national 
law, arrangements which did not comply with the requirements laid down in the Directive, but 
such arrangements would not be covered by the Directive. Member States could on the other hand 
not in national law impose more stringent requirements than those laid down in the Directive for 
participation in the Community regime.’112

As a consequence, parties are free to create both a disclosed pledge and an undis-
closed pledge over fi nancial collateral. Even though both types of pledge fall under 
the scope of Title 7.2 DCC – provided that the other conditions have been met – only 
the disclosed pledge will fall under the regime of the Directive. The undisclosed 
pledge over fi nancial collateral will be fully governed by Dutch law, i.e. Title 7.2 
DCC.113 The question whether the Directive is a measure of full harmonisation114 or 
minimum harmonisation does not appear to be relevant, because the Directive is not 
applicable to the undisclosed pledge and the non-possessory pledge.

The conclusion is that the  term ‘pledge’ in Article 7:51 under (c) DCC should be 
given its colloquial meaning, including both the disclosed pledge and the undis-
closed pledge, the possessory pledge as the non-possessory pledge. There are three 
arguments for this interpretation. First of all, it is in keeping with the text of Article 
7:51 under (c) DCC that uses the term ‘pledge’. If the legislator wanted to restrict 
the meaning of the term ‘pledge’, it would have had ample opportunity to do so. 
The fact that the text has not been amended, rather, suggests that the term ‘pledge’ 
is used in the ordinary sense. Secondly, the broad interpretation does not deprive 
the Directive of having full effect. If parties choose to create a pledge over fi nancial 
collateral that leads to dispossession, the Directive will be fully applicable to the 
pledged collateral. The enlarged scope of Title 7.2 DCC in no way prevents parties to 

112 Council of the European Union, ‘Document of 3 July 2001 (2001/0086 (COD) )’ ST 10526/01, p. 2.
113 Cf. Van Vliet 2013, par. 83, p. 75. Even though Van Vliet concludes that different types of pledge 

fall under the scope of Title 7.2 DCC, he is uncertain whether this situation is permitted by the 
Directive. This would, according to Van Vliet, only be permissible if the Directive achieved mini-
mum harmonisation. However, the type of harmonisation achieved by the Directive seems to 
be irrelevant in this matter. An undisclosed pledge over fi nancial collateral simply does not fall 
within the scope of the Directive. The Directive after all does not regulate the matter of fi nancial 
collateral arrangements exhaustively. See Meulman 2005, p. 249-250.

114 Van Erp has argued that the Collataral Directive is a measure of maximum harmonisation. See Van 
Erp 2004, p. 968-969.
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create such a pledge. Finally, the Dutch legislator was entitled to adopt a regime for 
fi nancial collateral arrangement that goes beyond the requirements of the Directive. 
The Directive does not regulate the subject of fi nancial collateral arrangements in 
an exhaustive manner. Member States are still free to regulate those fcas that do not 
provide for dispossession in the sense of the Directive.

Conclusion

This chapter has determined how a right of pledge must be established over the dif-
ferent types of fi nancial collateral. Since the Dutch legislator has decided to imple-
ment the Directive on the existing foundations of Dutch property law, the method 
of establishment is determined by the rules in Book 3 DCC and those in specifi c 
legislation, like the Giro Securities Transfer Act. Two questions have been central 
in this discussion, namely whether the method of establishment leads to the colla-
teral taker having control, and, secondly, whether the requirements of establishing 
a pledge over the different types of collateral constitute formal acts in the sense of 
Article 3 of the Directive.

As was explained in the previous chapter, negative control is suffi  cient for the 
purpose of the Directive. The collateral taker has negative control if he can prevent 
the collateral provider both legally and practically from further dealing with the 
collateral. Negative control can also be described from the perspective of the colla-
teral provider. The latter has lost control over the collateral if he can no longer freely 
dispose of it. An important conclusion is that Dutch law provides for each type of 
collateral a right of pledge that leads to the collateral taker having control or posses-
sion. The problem is that some of the requirements necessary for the establishment 
of a pledge constitute formal acts. As a consequence, the Directive will not have been 
correctly implemented in Dutch law. This danger is particularly real for the esta-
blishment of a disclosed pledge over cash and credit claims. Since money credited 
to a bank account constitutes a claim against the bank for payment of the credit 
balance, the act of establishing a disclosed pledge requires the drawing up of a deed 
followed by notifi cation (Article 3:246 par. 2 in conjunction with Article 3:94 par. 
1 DCC). However, one of the examples of formal acts mentioned in recital 10 of the 
Directive is the requirement of executing a document in a particular form or manner. 
The requirement of a deed is problematic, because this document has to be signed 
by the pledgor on pain of the pledge being void. Dutch law thus has to drop the 
requirement of a signed document. If a disclosed pledge is created over cash on the 
basis of an fca, it should be suffi  cient to draw up a document that contains suffi  cient 
information to identify the credit balance, followed by notifi cation.

The establishment of a pledge over credit claims under Dutch law is also pro-
blematic. Even though the Directive recognises that credit claims differ from other 
types of collateral,  Member States are only allowed to demand formal acts with res-
pect to the provision of credit claims for purposes of perfection, enforceability, prio-
rity, enforceability or admissibility in evidence against the debtor or third parties. 
The problem is that Dutch law does not distinguish between the establishment of a 
pledge between parties and the effectiveness of this pledge against the debtor and 
third parties. If the requirements of Article 3:239 par. 1 DCC or those of Article 3:236 
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par. 2 in conjunction with Article 3:94 par. 1 DCC have not been met, the pledge will 
simply not come into existence. Dutch law will thus have to be altered.

In order to meet the requirements of the Directive, parties should be able to 
create a security right over credit claims without having to perform any formal act. 
This would mean for Dutch law that drawing up a deed of pledge was suffi  cient to 
create a right of pledge over the credit claims. Since the requirement of executing a 
document in a particular form or manner is problematic in view of Article 3 of the 
Directive, the deed should not have to be signed by the pledgor. The right of pledge, 
however, would only be effective between the pledgor and the pledgee. In order to 
ensure that the pledge was effective against the debtor and other third parties, the 
deed of pledge would have to be registered or the debtor has to be notifi ed about the 
pledge. Notifi cation would in any case be necessary to ensure that the pledgee could 
demand and receive payment.
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CHAPTER 10

Towards a stronger principle of 
publicity

Introduction

Part two of this book deals with the question whether it was sensible to implement 
the security fca in the Dutch Civil Code. So far, the argument has unfolded as follows. 
Chapter 8 discussed the provision of collateral under a security fca. It unraveled the 
underlying interests and principles. At least four interests and principles have been 
identifi ed, namely the interest of market effi  ciency on the one hand and the princi-
ples of publicity and specifi city on the other hand. The CJEU has identifi ed a fourth 
interest in the Swedbank-decision, namely ensuring that the collateral was actually 
available if an enforcement event occurs. Unravelling these underlying interests and 
principles is necessary to determine on a more fundamental level how the provision 
of security fca relates to Dutch property law.

The previous chapter has determined whether the pledge fca has been correctly 
implemented in Dutch law. As was said earlier, the Dutch legislator has chosen to 
implement the Directive on the basis of the existing system of property law. This 
means that a pledge over fi nancial collateral is established according to the regime 
of Article 3:84 par. 1 in conjunction with the Articles 3:236, 3:237 and 3:238 DCC. 
Two questions have been central in the debate, namely whether the establishment 
of a pledge over the different types of fi nancial collateral leads to possession or con-
trol of the collateral, and whether the requirements of establishment constitute 
formal acts. Even though the security fca has in general been properly implemented 
in Dutch law, two diffi  culties have been identifi ed with regard to establishing an 
fca-pledge. They concern the provision of cash collateral and the provision of credit 
claims under a pledge fca. As was discussed in the previous chapter, these diffi  culties 
can be overcome by making minor changes to the law (which may nevertheless have 
major consequences for the coherence of the system of property law).

On a more fundamental level, the question arises whether the security fca should 
have been embedded in the existing regime of property law. Embedding the pledge 
fca in terminology reminiscent of Book 3 DCC might give the impression of law as 
a unity. However, this chapter will argue that the choice to implement the security 
fca within the system of the Dutch Civil Code has been imprudent. This argument 
will be based on two limbs. The fi rst limb is that the prohibition of formal acts – in 
combination with the choice to qualify cash as a claim against the bank – affects 
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the useful functions that formalities play in property law. The second limb concerns 
dispossession and the principle of publicity. As has been explained earlier, dispos-
session is a condition for the applicability of the Directive. It will be argued that the 
requirement of dispossession does not fi t well within Dutch property law, because 
the principle of publicity is not prominent in the area of security rights over movable 
objects and claims. Nevertheless, the implementation of the Directive does incite the 
question whether Dutch law should adopt a system in which security rights are in 
one way or another made public.

10.2. The prohibition of formalities and the interest of market effi  ciency

The adverse consequences of the prohibition of formalities can perhaps best be 
explained using the implementation of the fca security right over cash collateral as 
an example. As was said in the introduction, the security fca over cash collateral 
has not been properly implemented in Dutch law. Since cash is qualifi ed as a claim 
against the bank for payment of the credit balance, the act to establish a disclosed 
pledge requires both the drawing up of a deed and notifi cation (Article 3:94 par. 1 
in conjunction with Article 3:236 par. 2 DCC). Recital 10 of the preamble mentions 
the ‘execution of any document in a specifi c form or in a particular manner’ as an 
example of a formal act. Since a deed must be signed by the pledgor1 (Article 156 
CCP), the requirement of a deed constitutes a forbidden formality for the purpose of 
the Directive. One way to solve this problem would be to replace the deed of pledge 
with a document containing a description of the cash collateral and the name of the 
collateral provider. The description of the collateral is required pursuant to Article 
1 par. 5 of the Directive. The question is whether this process of deformalisation fi ts 
within Dutch property law.

10.2.1. The starting point in Dutch patrimonial law: absence of a prescribed form

The starting point in the Dutch Civil Code is that legal acts can be performed wit-
hout having to observe a prescribed form. Although there is no consensus about the 
exact defi nition, legal acts are generally defi ned as a will aimed at a particular legal 
consequence that has been expressed by a declaration (Article 3:33 DCC).2 Unless 
the law determines otherwise, a declaration of one’s will  – and thus a legal act – can 
be made in any form or may be implicit in one or more acts of conduct (Article 3:37 
par. 1 DCC). If the law does prescribe a particular form, not observing it will as a 
rule lead to the legal act being void (Article 3:39 par. 1 DCC). Legal provisions pres-
cribing a particular form must as a rule be regarded as mandatory law.3 The legal 
provision in question may of course prescribe a less invasive legal consequence, or a 
less invasive legal consequence may follow from it – like the ability to avoid the legal 
act or agreement.4

1 See HR 29 June 2001, ECLI:NL:HR:2001:AB2435, NJ 2001, 662, par. 3.4.2. (Meijs q.q. v Bank of 
Tokyo).

2 See Hijma, Van Dam, Van Schendel, Valk 2019, par. 3, Asser/Sieburgh 6-III 2018/ 2.
3 Parl Gesch. Boek 3, p. 188, Loth 2009, p. 48.
4 See Snijders 2003, p. 703.
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Although Dutch law embraces the principle that legal acts can be performed with-
out having to observe a prescribed form, certain areas of law are more formal than 
others in this respect.5 One of the areas of private law that can be regarded as highly 
formal is property law. Before elaborating on this point, it will be necessary to clarify 
what is meant here with the term ‘formal’. Law is formal in a number of ways.6 The 
term ‘formal’ is used here in the sense of pertaining to a prescribed form. Provisions 
of property law are formal because they prescribe in a mandatory and fairly detailed 
manner the different legal matters. Parties who wish to transfer ownership or wish 
to establish a limited property right, must respect the formal acts prescribed by law.

10.2.2. Why property law is necessarily formal

The question arises why property law is highly formal – at least compared to con-
tract law.  Formalness does not exist for its own sake. Law prescribes formal acts for a 
particular purpose; they often serve important values.7 It is of course possible that 
with the passage of time, or, for some other reason, a formality becomes obsolete. 
When a formal act becomes redundant, the legislator will be wise to alter the forma-
lity, or remove it altogether. This point will be discussed in more detail hereinafter.

Third-party effectiveness of property rights and the interest of legal certainty
The formal nature of property law is dictated by its subject matter, namely property 
rights. One of the characteristics of property rights is that they have third-party 
effectiveness. If, for instance, Company [A] decides to establish a pledge over one of 
its machines for the benefi t of the bank, its decision will not only have consequences 
for the bank, but also for third parties. After all, the machine will no longer be avai-
lable to [A]’s other creditors for recourse purposes. The right of pledge thus affects 
third parties, even though they are not privy to the agreement of pledge.

Since property rights affect the position of third parties, the law should con-
tain safeguards in the interest of legal certainty.8 In this connection, legal certainty 
inter alia requires certainty about the existence of a property right and its content, 

5 The degree of formality may be different in the same area of law. Contract law, for instance, em-
braces the principle of nudus consensus: an agreement comes into existence by mere consensus. It 
does not have to be in writing, at least not in principle. However, in the area of consumer contract 
law it is the exact opposite. This area of law is characterised by a high degree of formality. Con-
sumer contracts, like the consumer credit agreement (Article 7:61 par. 1 DCC), the pawn agree-
ment (Article 7:134 par. 1 DCC) and the sale of immovable property destined as residential accom-
modation (Article 7:2 par. 1 DCC), have to be in writing. See Loth 2009, p. 49.

6 See for a more elaborate discussion on the formal character of law, Summers’ 1997, p. 1166 ff. In 
this article, Summers examines how legal rules and the law in general are formal. Summers prin-
cipal aim is to demonstrate that law is inherently formal. He distinguishes fi ve different aspects 
of formality with respect to legal rules, namely essential form, structural form, expressional form, 
encapsulatory form and organizational form. The term ‘form’ or ‘formality’ is used here in a slightly 
different way. Rules of property law facilitate and regulate the legal relation between a legal sub-
ject and property. These rules are formal, because they mandatorily regulate the different matters 
of property law, like the transfer of property, the establishment of a limited property right or the 
content of property rights.

7 Cf. Summers 1997, p. 1204 ff. See with regard to the implementation of the Directive in the UK, 
Gullifer 2012, p, 392 ff.

8 Cf. Van Erp 2012(a), p. 75-76.
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certainty about its object and the ability to take notice of the security right. One 
recognises in these requirements of legal certainty the principles of publicity and 
specifi city. In order to serve these requirements, property law will necessarily have 
to be formal. Acts like the transfer of property and the establishment of a limited 
property right cannot be performed free of form. Formal acts are required because 
they operate both as a threshold and as a mark of recognition.

A threshold, in the colloquial sense of the word, is a strip that forms the bottom of 
a doorway which has to be crossed in order to enter into a house or a room. Formal 
acts operate as a threshold in property law in this metaphorical sense. If parties wish 
to transfer property or wish to establish a limited property right, they will have to 
fulfi l all the necessary formal requirements. As long as they have not been fulfi lled, 
property will in principle not pass and a limited property right will not be esta-
blished.9

Formalities also serve as a mark of recognition for third parties. This function 
partly overlaps with the threshold function described just now. Again, if parties wish 
to transfer property or establish a limited property right, they will have to fulfi l the 
necessary formalities. Third parties can in turn take notice of the transfer of pro-
perty or the establishment of a property right, because the prescribed form will have 
been observed. The effectiveness of this mark of recognition will of course depend 
on whether the formalities are made public. Establishing a possessory pledge, for 
example, is made public to third parties, because the object has to be brought under 
the physical control of the pledgee or a designated third party.10 As was explained in 
the previous chapter11, dispossession in the sense of Article 3:236 par. 1 DCC should 
be regarded as an expression of the principle of publicity. The principle of publicity, 
however, is not really predominant in Dutch property law. It only plays a signifi cant 
role in the area of property law that deals with immovable property and other regis-
tered goods. The disposal of immovable property and other registered goods, per 
defi nition, requires a registration in the relevant public registers (Article 3:10 DCC). 
In other areas of property law, the formalities tend to serve other aspects of legal 
certainty, like the certainty of existence and certainty about the object of property 
rights. However, as will be discussed later on, the recognition of the mechanism of 
the collective deed of pledge has seriously undermined these aspects of legal cer-
tainty.

Formalities and the interest of making a well-considered decision
So far, the formalness of property law has been explained by the nature of property 
rights. Since property rights can affect the position of third parties, the law must 

9 Summers would probably denote this as ‘authorizational form’. He gives the following example: 
‘the authority of a legislature to make a valid statute depends on the extent of its law-making 
power, on the procedures it follows (including voting procedures), and on the mode of promul-
gation. Validity here depends largely on compliance with appropriate form authorizational form, 
and so is largely formal.’ See Summers 1997, p. 1212-1213. Even though Summers uses the exam-
ple of law making, the term authorizational form equally applies to other legal phenomena as 
well, like drawing up a will, concluding a contract and transferring property.

10 Asser/Van Mierlo & Krzemiński 3-VI 2020/146.
11 Chapter 9, paragraph 8.3.2.
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necessarily be formal to ensure legal certainty, especially certainty of existence and 
certainty of object. Formalities are relevant in another way as well. In order to ensure 
that someone does not dispose of his good lightly, the law must necessarily be for-
mal. Formal acts are prescribed to protect a party against his own rashness.12

This point can perhaps best be explained using the example of a sale of a residen-
tial home whereby the buyer is a consumer (Article 7:2 par. 1 DCC). In general, the 
most important purchase a person will make during his lifetime – especially from 
a fi nancial point of view – is buying a residential home.13 Since the acquisition of a 
residential home plays such an  important role in someone’s life, it is necessary that 
parties – in particular the buyer – make a well-considered decision before entering 
into this transactions. The transfer of a residential home on the basis of Article 7:2 
par. 1 DCC is therefore highly formal.

First of all, the transfer of ownership is formal because it is the result of a com-
pound of acts. The transfer requires both a valid cause – in this case the agreement 
of sale – and an act of delivery. Of course, the requirement of a cause and an act of 
delivery are not unique for the transfer of a residential home under an agreement of 
sale. These apply to every transfer in the sense of Article 3:84 par. 1 DCC. However, 
Article 7:2 par. 1 DCC requires that the agreement of sale with respect to a residen-
tial home must be made in writing. According to the parliamentary documents, the 
requirement of a written agreement is to provide clarity for the contractual parties 
and other interested parties about the moment of consensus and the moment upon 
which the refl ection period commences.14 The written agreement, or a true copy 
thereof, must be provided to the buyer. Within three days after this provision, the 
buyer has the right to cancel the agreement (Article 7:2 par. 2 DCC). Even though 
it is odd to give the buyer a refl ection period after the agreement has been con-
cluded, one can see how the formality of a written agreement prevents the buyer 
from making any rash decisions. Since the buyer has (a copy of) the agreement, he 
can take proper notice of its content and decide whether he will cancel the agree-
ment or not.15

Apart from a valid cause, the transfer of a residential home requires an act of 
delivery. Even though there is no consensus about the nature of the delivery, some 
legal scholars argue that the delivery entails a two-sided legal act, or a property law 
agreement (goederenrechtelijke overeenkomst).16 The property law agreement can be 
described as a two-sided legal act pursuant to a valid cause on the basis of which 
the parties transfer property, establish a limited property right or extinguish a (limi-
ted) property right. It must thus be distinguished from the obligatory agreement to 
transfer property, like an agreement of sale. When ownership of a residential home 
is transferred, the property law agreement is formal in at least two ways. First, the 
delivery requires a notary deed between parties for the purpose of delivery. Since the 

12 Breedveld-De Voogd 2007, p.42-43, Pitlo/ Gerver a.o. 1995, p. 153.
13 Cf. Van Velten 2012, p. 1-2.
14 Kamerstukken II 1995-1996, 23 095, nr. 5, p. 8.
15 Breedveld-De Voogd 2007, p. 48-49.
16 See a.o. Asser/Bartels & Van Mierlo 3-IV 2013/23, par. 223, Snijders & Rank-Berenschot 2017, par. 

325-329, p. 285-290. See for a more balanced view on the need of the property law agreement, 
Pitlo/Reehuis & Heisterkamp 2019, par. 131-133, p. 126-132.
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property law agreement has to be in writing, parties have the opportunity to take 
notice of the deed, or a concept thereof, before signing it.17 Parties are thus offered a 
moment of refl ection. The second formality is that the deed must be drawn up by a 
notary. In most cases, parties will not read the content of the (draft) deed, because it 
is jam packed with legal terminology. Although the notary traditionally was passive 
with respect to the transfer of immovable property, its role has become more active 
over the last few decades. Pursuant to Article 43 par. 1 of the Offi  ce of Notary Act, the 
notary has a duty to give information. This means that a notary is obliged to give a 
concise summary of the deed’s content. However, if necessary the notary must also 
inform and even warn parties about the possible consequences and dangers that 
follow from the deed.18 The requirement of a notary deed thus ensures that parties 
can make an informed decision about concluding the property law agreement.19 For-
mal acts – in particular the requirement of a written agreement – can thus prevent 
parties from rashly entering into a legal act.

Formalities and the function of evidence
Formalities – in particular the requirement of an authentic deed or a private deed – 
can yet fulfi l another function, namely the function of evidence. Continuing on the 
example used above, the notary deed for the purpose of delivery constitutes com-
pelling evidence against everyone with regard to that which the notary has com-
petently declared concerning his observations and proceedings (Article 157 Code of 
Civil Procedure). A notary deed still has other functions20, but these will not be dis-
cussed here. The focus will be on the three functions of formalities described above, 
namely legal certainty, the protection of parties against making rash decisions and 
the evidentiary function.

10.2.3. Recent developments: the Supreme Court’s recognition of the collective 
deed of pledge

Although legal formalities serve a number of useful functions, they can be burden-
some as well. Parties will have to spend time, money and effort to fulfi l the pres-
cribed form, which on a higher level may hamper market effi  ciency. The Directive 
wants to break a lance for the interest of market effi  ciency by eradicating formal acts 
as much as possible with respect to the provision of fi nancial collateral under an fca. 
Article 3 of the Directive, inter alia, determines that the provision of collateral shall 
not be dependent on the performance of any formal act. The only perfection require-
ment that Member States may require is that the collateral shall be brought under 
the possession or control of the collateral taker or a designated third party.

The idea of deformalisation is not unfamiliar to Dutch law. Since the introduction 
of the new Dutch Civil Code in 1992, the law on pledging claims has undergone a 

17 On the basis of Article 43 par. 1 Offi  ce of Notary Act, parties are given the opportunity to take due 
notice of the deed’s content.

18 Cf.  HR 20 January 1989, ECLI:NL:HR:1989:AD0586, NJ 1989, 766, par. 3.3. See also, Van Es 2007, 
p. 17-21, Breedveld-de Voogd 2010, p. 74-77.

19 See Huijgen 1997, p. 4-5.
20 See for the other functions of a notary deed, Verstappen 2003, p. 68.
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process of deformalisation. The problem is that this process occurred via case law, 
rather than by taking the royal road of legislation. As a result of this piecemeal 
approach of deformalisation, the formalities prescribed by Article 3:239 par. 1 DCC 
have lost their signifi cance, at least with respect to the pledging of large volumes of 
claims. These formalities are still prescribed by law and maintain their signifi cance 
when individual claims are pledged. If cash is qualifi ed as a claim against the bank, 
the establishment of a disclosed pledge under Dutch law will necessarily require 
a deed of pledge followed by notifi cation. Since a deed constitutes a formal act for 
the purpose of the Directive, Dutch law will have to deformalise the deed of pledge. 
However, as will be argued later on, this deformalisation prescribed by the Directive 
would be undesirable for Dutch property law in general.

The collective deed of pledge and pledging bulk claims
Before going into this point, it is necessary to discuss in some detail the aforemen-
tioned process of deformalisation that has occurred with respect to the pledging of 
claims. When the new Dutch Civil Code came into force in 1992, both legal scholars 
and practitioners expressed their concern about the fl exibility of the undisclosed 
pledge over claims.21 The establishment of an undisclosed pledge over claims requi-
res either the drawing up of an authentic deed or the registration of a private deed 
(Article 3:239 par. 1 DCC). If the claims had to be specifi ed in the deed, pledging a 
large bulk of claims would be cumbersome.

Rivierland v. Gispen q.q.22 marked the beginning of a process to deformalise the 
pledging of claims. Pursuant to this decision, the encumbered claims do not have to 
be specifi ed in the deed of pledge. The document must contain so much information 
to enable the identifi cation of the claims. Although Rivierland v Gispen q.q has made 
it easier to pledge large bulks of claims, it will still be necessary to register a deed of 
pledge on a regular basis. Article 3:239 par. 1 read in conjunction with Article 3:97 
par. 1 DCC limits the ability to pledge future claims in advance (more precisely to 
perform the act of establishment in advance). Future claims can only be pledged in 
advance, if they will directly arise out of a legal relation existing at the time of regis-
tration. If the secured creditor wants to obtain a pledge over future claims, a new 
deed of pledge will have to be registered on a regular basis.

In order to tackle this diffi  culty, the banks have recently developed a new 
mechanism called the collective deed of pledge that more or less circumvents this 
drawback. Even though it is still necessary to register a deed of pledge on a regular 
basis to establish a pledge over future claims, this mechanism has made this process 
relatively easy. In brief, the mechanism operates as follows.23 When the bank con-
cludes a credit agreement with a client, the latter will, among other things, agree to 
pledge his existing and future claims to the bank as security. The credit taker will 

21 Heyman 1992, p. 839-841, Vriesendorp 1992, p. 149-152. See also Aanhangsel van de Handelingen I, 
1991-1992, 15, p. 29. A Member of the Senate (Eerste Kamer) posed questions to the ministers res-
ponsible concerning the practical diffi  culties that registration would cause. He particularly feared 
that the tax offi  ce would not be able to handle the expected large number of deeds that had to be 
registered.

22 HR 14 October 1994, ECLI:NL:HR:1994:ZC1488, NJ 1995, 447 (Spaarbank Rivierland v Gispen q.q.).
23 See for an elaborate description of the collective deed of pledge, Struycken 2010, p. 305-308.
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also grant the bank an irrevocable power of attorney to draw up and sign a deed of 
pledge in his name. This power of attorney is part of the bank’s general conditions. 
On the basis of the power of attorney, the bank will draw up a deed of pledge in name 
and on behalf of the credit taker and register it on a daily basis. This deed states 
that the credit taker pledges all his existing and future claims to the bank. Apart 
from agreeing to pledge all his existing and future claims and granting the power of 
attorney to the bank, the credit taker plays no further role in this mechanism. This 
example concerns a single client-bank relation. In reality, however, the bank applies 
this mechanism to all its clients that have concluded a credit agreement with the 
bank. The bank draws up and registers a new collective deed of pledge every day. On 
the basis of this document all the existing and future claims of each credit taker will 
be pledged to the bank. The names of the credit takers are, by the way, not specifi ed 
in the deed.

The decision in Dix q.q. v ING24 marks the tentative end of this process of defor-
malisation. In this decision, the Supreme Court approved the mechanism of the 
collective deed of pledge. Even though the appellant – Dix acting in his capacity as 
bankruptcy trustee – raised a number of objections to this mechanism, the Court 
rejected them all. Important are the Court’s remarks in paragraphs 4.6.2 and 4.6.3. 
The Court held that

‘It is not required that the pledgor’s declaration to establish a pledge must be included in the 
deed of pledge with so many words. Nor does the deed of pledge have to include the cause for 
establishing the pledge. It is suffi  cient that the intended pledgee can reasonably understand from 
the deed that it is intended to establish a pledge. (…) In view of the foregoing considerations, the 
circumstances that the pledgor’s names are not mentioned in the deed and that the pledgors are 
described in a generic manner do not prevent that their claims against third parties can be pledged 
in a legally valid manner. Nor does the purport of registration prevent this. This requirement, after 
all, is not so much made from the point of view of publicity of the pledge for third parties, but 
mainly purports to determine that the private deed has been drafted on the date of registration at 
the latest, so that antedating is prevented.’25

The approval of the collective deed of pledge has made it a doddle for banks to obtain 
a pledge over practically all of the pledgor’s existing and future claims. At the same 
time, the Supreme Court’s decision raises a number of questions about the status 
of the formalities involved in the establishment of an undisclosed pledge (Article 
3:239 par. 1 DCC). Two questions will be addressed in the next paragraph, namely 
which consequences the court’s decision has for the purpose and meaning of those 

24 HR 3 February 2012, ECLI:HR:2012:BT6947, NJ 2012, 261 (Dix q.q. v ING).
25 Dix q.q. v ING, par. 4.6.2. and 4.6.3. ‘Niet is vereist dat de tot verpanding strekkende verklaring 

van de pandgever met zoveel woorden in de akte is opgenomen. De akte van verpanding behoeft 
evenmin de titel van de verpanding in te houden. Voldoende is dat de verkrijger van het recht 
van pand op de vordering redelijkerwijs uit de akte heeft mogen begrijpen dat zij tot vestiging 
van pandrecht was bedoeld. (…) Gelet op het vorenoverwogene staan de omstandigheden dat de 
namen van de pandgevers niet in de verzamelpandakte zijn vermeld en dat de pandgevers alleen 
generiek zijn omschreven, niet in de weg aan een rechtsgeldige verpanding van hun vorderingen 
op derden. Ook de strekking van de eis van registratie staat hieraan niet in de weg. Deze eis is 
immers niet zozeer gesteld uit een oogpunt van kenbaarheid van het pandrecht voor derden, maar 
strekt hoofdzakelijk ertoe dat komt vast te staan dat de onderhandse akte is tot stand gekomen 
uiterlijk op de dag van de registratie, zodat antedatering wordt tegengegaan.’
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formalities, and how Article 3 of the Directive relates to this development of defor-
malisation.

10.2.4. Assessment of Dix q.q. v ING and deformalisation

The reason behind the restriction to pledge future claims
Since formalities are burdensome, the law must strike a balance between formalness 
and (market) effi  ciency. When the new Dutch Civil Code came into force in 1992, the 
legislator had struck a balance between the relevant interests involved with regard 
to the undisclosed pledge. It is apparent from the parliamentary documents that the 
legislator wanted to serve the interest of the business community by introducing 
a legal concept that operated in the same manner as the assignment for security 
purposes did before the introduction of the new Civil Code. Introduction of the undis-
closed pledge (allegedly) meant that fi nancing patterns did not have to be altered 
drastically. On the other hand, the legislator felt the need to protect the pledgor’s 
other creditors. When the pledgor is unwilling or unable to pay his unsecured   cre-
ditors, the latter will often try to obtain payment of their claims by garnishment 
order (derdenbeslag). In order to ensure that a pledgee would not swipe away every 
opportunity from the pledgor’s other creditors to take recourse against the pledgor’s 
claims, the law limits the ability to pledge future claims in advance.26 Pursuant to 
Article 3:239 par. 1 DCC, a pledge can only be established in advance over future 
claims, if they will arise out of a legal relation that existed at the time of registration.

As has been argued in the legal doctrine27, the recognition of the collective deed of 
pledge has undermined the aforementioned balance between the interest of an effi  -
cient credit market and the interest of the ordinary creditors to take recourse against 
the pledgor’s assets. Since the bank registers a new collective deed of pledge every 
day, it will de facto be impossible for the pledgor’s other creditors to take recourse 
against (future) claims. The bank will almost always have preferential recourse 
against the received payments. The Supreme Court actually considered the adverse 
consequences that the collective deed of pledge may have for the pledgor’s other 
creditors. It acknowledged that the mechanism of the collective deed of pledge is 
diffi  cult to reconcile with the rationale behind Article 3:239 par. 1 DCC to allow room 
for ordinary creditors to take recourse against the pledgor’s (future) claims.28 Howe-
ver, this realisation did not deter the Supreme Court from sanctioning the collective 
deed of pledge. The Supreme Court gave three main reasons that the collective deed 
of pledge must be allowed. One of them is that creditors will presumably be prepa-
red – before entering into a contractual relation with a company – that the company 
may be subjected to a collective deed of pledge scheme. Nevertheless, sellers and 
service providers who deliver goods and services to a company, will according to 
the Supreme Court have suffi  cient means at their disposal to secure the payment of 

26 Parl. Gesch. Boek 3 (Inv. 3,5 en 6), p. 1337.
27 See a.o. Kaptein 2012, p. 220, Verstijlen 2012, par. 9-11, Veder 2012, p. 459-460, Struycken 2010, 

p. 325-327.
28 Dix q.q. v ING, par. 4.8.2.
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their claims, like agreeing to a retention of tile.29 This view is somewhat optimistic, 
because a retention of title clause will not always be effective. Agreeing to a pledge 
will in most cases not be effective either, because the bank that uses a collective deed 
of pledge, will almost always outrank the seller or the service provider.30

The interest of making a sound decision
Apart from eroding the rationale of Article 3:239 par. 1 DCC, the recognition of the 
collective deed of pledge has also affected the two purposes of formalities, namely 
serving the interest of legal certainty and stimulating parties to make a well-con-
sidered decision. Establishing a pledge over claims always requires the drawing up of 
a deed. Even though the establishment of a pledge over claims is a mutual legal act, it 
is required but also suffi  cient that the deed is signed by the pledgor.31 The acceptance 
of the deed by the pledgee can be apparent from any other act or circumstance, 
like the registration of the deed.32 It is of course possible for the pledgor to grant 
someone a power of attorney to draw up and sign a deed of pledge on his behalf. 
The problem with the collective deed of pledge is that the (irrevocable) power of 
attorney is given to the intended pledgee – i.e. the bank.

One must keep in mind that the mechanism of the collective deed of pledge is an 
ongoing juggernaut. Every day a new collective deed of pledge is registered on the basis 
of which the bank pledges all the existing and future claims of its credit takers. The 
problem with the scheme is that the credit taker plays no role. The bank after all draws 
up and sings a collective deed of pledge in name of the credit taker. A number of legal 
scholars have argued that as a result of Dix q.q. v ING, the provision of Article 3:239 par. 
1 DCC has become a dead letter. The restriction to pledge absolute future claims should 
in their eyes be abolished.33 A single deed of pledge would apparently be suffi  cient to 
establish a pledge over all the existing claims and future claims of the pledgor.34

This argument ignores that the requirement of Article 3:239 par. 1 DCC to register 
a deed of pledge on a regular basis serves a useful function. It allows the credit taker 
a moment of refl ection to make a well-considered decision. Even though the credit 
taker is contractually obliged to pledge all his existing and future claims to the bank, 
the contractual obligation to draw up and sign a deed of pledge can under circum-
stances be overturned by a confl icting duty. This is not just a theoretical option.

An example of an overriding duty could be based on Article 343 under (3) of the 
Penal Code – the curtailment of creditors’ rights.35 Curtailment of creditors’ rights 

29 Ibid., par. 4.9.4.
30 Cf. Verstijlen 2012, par. 10.
31 HR 29 June 2001, ECLI:NL:HR:2001:AB2435, NJ 2001, 662 (Meijs q.q. v Bank of Tokyo-Mitsubishi).
32 Pitlo/Reehuis & Heisterkamp 2019, par. 258, p. 239-240, par. 810, p. 669-670.
33 See a.o. Schuijling 2012, p. 1725, Struycken 2010, p. 324-325. See also Damkot & Verdaas 2003, p. 5-8.
34 The aforementioned authors are cautious to accept that the bank would be able to take preferen-

tial recourse against all the pledgor’s assets. According to them, the pledgee’s powers and rights 
should be curbed during the enforcement phase in the interest of the bankruptcy estate. One 
possible solution would be to legally obligate the pledgee to pay a contribution to the estate. See 
Struycken 2010, p. 327.

35 This provision reads that ‘the director (…) of a legal person that has been declared bankrupt, shall 
be punished (…) if he on the occasion of bankruptcy or at a moment when he knew that bank-
ruptcy was inevitable, has benefi ted one of the creditors in any way, for the purpose of fraudu-
lently curtailing the rights of the legal person’s creditors.’
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might occur, if the company director – at a moment that he knows or should have 
known that the company’s bankruptcy is inevitable – has benefi ted or benefi ts one 
of the creditors in any way. Actual curtailment is not required, it is suffi  cient to proof 
that the defendant’s act has created the considerable chance that the creditor’s 
rights will be curtailed.36 Since the establishment of a pledge occurs for the benefi t 
of one or more creditors, drawing up a deed of pledge on the eve of bankruptcy by a 
company director may lead to criminal liability.37 When the company’s bankruptcy 
is inevitable, the company director should refuse to draw up a new deed of pledge. 
This refusal would constitute a legal impossibility to perform a contractual duty and 
might qualify as a case of force majeur .38

The problem with the mechanism of the collective deed of pledge is that it depri-
ves the pledgor from a moment of refl ection. Since the credit taker has given an 
irrevocable power of attorney to the bank, the credit taker will no longer be con-
fronted with the question whether it is still sensible to pledge his existing and future 
claims when a new deed of pledge is drafted. Once the juggernaut of the collective 
deed of pledge is set into motion – normally at a moment when the credit taker is 
still fi nancially sound – it will be very diffi  cult to stop this mechanism. However, as 
was explained just now, establishing a new right of pledge over existing and future 
claims becomes problematic when the credit taker’s bankruptcy is inevitable. The 
credit taker will in that case have to notify the bank of his own accord that it is no 
longer prudent to draw up a new deed of pledge in view of Article 343 under (3) of 
the Penal Code.39

Undermining legal certainty with respect to third parties
The approval of the collective deed of pledge also undermines the second function 
of formalities, i.e. the function of legal certainty. Since a right of pledge affects the 
position of third parties, it is necessary that both the object of the right of pledge and 
the moment of establishment are certain. However, the mechanism of the collective 
deed of pledge undermines those aspects of legal certainty, because the registered 
documents are in essence nothing more than empty shells. The deed merely con-
tains a generic description of the pledged claims and does not specify the identity 
of the pledgors. The decision in Dix q.q. v ING thus entails a new development in the 
principle of specifi city.40 It was already clear from Rivierland v Gispen q.q. that the 
claims did not have to be specifi ed in the deed of pledge. The pledged claims merely 
had to be identifi able. After Dix q.q. v ING, it is also apparent that the pledgor’s name 
does not have to be mentioned in the deed of pledge, at least not with regard to the 
collective deed of pledge. It is suffi  cient that the bank states that he draws up and 
signs the deed of pledge on behalf of and in the name of all the credit takers, who 
have given the bank a power of attorney. The Supreme Court extenuates this new 
step by arguing inter alia that registration of the deed of pledge does not serve the 

36  HR 9 February 2010, ECLI:NL:HR:2010:BI4691, NJ 2010, 104, par. 4.4.2.
37 Hilverda 2009, p. 290.
38 See Asser/Hartkamp & Sieburgh 6-I* 2012/ 338.
39 Cf. Karapetian & Verstijlen 2015, p. 883.
40 Cf. Struycken 2010, p. 312.
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interest of publicity, but ensures that the document has a certain date.41 This argu-
ment is not really convincing, because the deed of pledge serves at least one other 
recognised legal function. On the basis of Article 3:97 in conjunction with Article 
3:94 par. 4 DCC, the debtor may request an extract of the deed of pledge as well as 
the cause for creating a pledge.42 However since the collective deed of pledge is no-
thing more than an empty shell, the debtor will have to rely on other documents and 
information to determine which claims have been pledged and by whom. Of course, 
as long as other documents contain suffi  cient additional and reliable information, 
legal certainty does not have to be under threat.

In order for the mechanism of the collective deed of pledge to work, the date 
of the documents containing the power of attorney and the cause that obliges the 
credit taker to pledge all his future and existing claims to the bank must be certain. 
The Supreme Court paid attention to this problem in both the decision of Dix q.q. v 
ING and in the subsequent decision of Van Leuveren q.q. v ING. In the latter case, the 
Supreme Court remarked that

‘partly in view of the possibility of antedating, it is necessary – in order for the pledge construction 
like the one in hand to have legal effect – that the earlier date of both the deed which contains the 
cause for the creation of a pledge and the deed in which the power of attorney is granted is certain. 
In the case of Dix/ING, this requirement was met by registration of the credit offer (as well as the 
stem deed of pledge), which also contained the power of attorney. It does not follow from this that 
the date of the deeds can only be accepted on the basis of registration. If the date is contested, 
it will in principle be on the party who invokes the deed to proof the correctness of the date.’43

This passage is interesting because the Supreme Court tacitly assumed that the 
credit agreement – containing the cause for creating the pledge and the power of 
attorney – is in writing. However, the Supreme Court does not demand registration 
of the document; the date of the document can be proved by other means too. This 
reliance on the general rules of evidence is undesirable, because it confl icts with the 
rationale of registration. As was said earlier, Article 3:239 par. 1 DCC requires regis-
tration to ensure that the deed of pledge has a certain date. Since the document con-
taining the cause for the creation of a pledge and the power of attorney do not have 
to be registered, the danger of antedating is still possible.44

The diffi  culty with the mechanism of the collective deed of pledge is that it is a 
juggernaut. Every day a new collective deed of pledge is registered on the basis of 
which the bank acquires a right of pledge over all the claims that their credit takers 

41 Dix q.q. v ING, par. 4.6.3.
42 Pitlo/Reehuis & Heisterkamp 2019, par. 270, p. 255.
43  HR 1 February 2013, ECLI:NL:HR:2013:BY4134, NJ 2013, 156 (Van Leuveren q.q. v ING), par. 4.5.2. 

‘Mede in verband met de mogelijkheid van antedatering is, wil een verpandingsconstructie als 
de onderhavige rechtsgevolg hebben, nodig dat de eerdere datering vaststaat van zowel de akte 
waarin de titel voor de verpanding ligt besloten als de akte waarin de volmacht is verleend. In de 
zaak Dix/ING was aan die eis voldaan door registratie van de desbetreffende kredietofferte (tevens 
stampandakte), die ook de volmachtverlening behelsde. Hieruit volgt niet dat alleen op grond van 
registratie kan worden aangenomen dat de datering van de akten vaststaat. Indien die datering 
wordt betwist, ligt het in beginsel op de weg van de partij die zich op de akte beroept om de juist-
heid van die datering te bewijzen.’

44 Cf. Verstijlen 2012, par. 8.
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have against third parties. If the bank antedates the power of attorney given by one 
of its credit takers, it will seem that the bank has obtained a pledge over that credit 
taker’s claims at a moment when the credit taker had not yet granted a power of 
attorney to the bank. Since the signed document containing a power of attorney con-
stitutes mandatory evidence against the pledgor – even with respect to the date45 – 
it will not be easy for the pledgor to dispute the correctness of the date. The private 
deed of course has no mandatory, evidential value against third parties. Since third 
parties are not privy to the contract, it will however be diffi  cult for them to discover 
that the bank has antedated the deed.

It follows from the discussion above that the recognition of the collective deed of 
pledge has shifted the balance with respect to the formalities necessary for establis-
hing a pledge. On the one hand, the content of the deed of pledge has become less 
signifi cant. It is of course still necessary to draw up and register a new deed of pledge 
on a regular basis to ensure that new claims are pledged to the bank. However, since 
the collective deed of pledge is nothing more than a hollow shell, it is impossible to 
determine on the basis of this document which claims are pledged and by which 
party. On the other hand, the conclusion of the credit relation has become more 
formal. The Supreme Court requires that both the cause and the power of attorney 
have a certain date, which implies the fulfi llment of one or more formalities. Parties 
will in most cases, of course, meet this requirement by registration at the tax offi  ce. 
Certainty of date, however, is not mandatory for the validity of the collective deed of 
pledge. If someone, for instance, defi es that the power of attorney has a certain date, 
the bank shall have to proof the correctness of the date. The bank can do so according 
to the general rules of evidence. The formalities following from the requirement of 
certainty of date have an evidential function, rather than the aforementioned thresh-
old function.

10.2.5. Article 3 of the Directive and Dutch Property Law

After having discussed in some detail the process of deformalisation in connection 
with the collective deed of pledge, it is time to return to the subject in hand, namely 
the prohibition of formalities prescribed by the Directive. The discussion will focus 
on the provision of cash on the basis of a pledge fca. As was explained at the begin-
ning of this paragraph, the requirement of a deed of pledge is problematic, because 
it constitutes a formal act for the purpose of the Directive. One way to solve this pro-
blem would be to deformalise the deed of pledge by merely requiring that the docu-
ment must contain a description of the provided cash collateral. Pursuant to Article 
1 par. 5 of the Directive, the provision of collateral must be evidenced in writing or in 
another durable medium. However, parties are free to include other information and 
aspects in the document, like the pledgor’s signature. The question arises how this 
deformalisation relates to Dutch property law, especially in view of the recognition 
of the collective deed of pledge.

45 HR 6 October 1989, NJ 1990, 323 (Timmermans v Heutink), par. 3.1.
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Formalities as an intermediary between the corporeal and the incorporeal world
One or two remarks will fi rst have to be made about formalities and incorporeal 
assets. Since Dutch law qualifi es cash as a claim against the bank for payment of the 
credit balance, the establishment of a disclosed pledge over cash requires a deed of 
pledge followed by notifi cation. The deed serves as an intermediary between the 
visible world and the incorporeal world. Since claims are intangible objects, the act 
of pledging a claim will not be visible in the same manner as the establishment of 
a possessory pledge over a movable object.46 Written words or signs are necessary 
to describe the pledged claim. In Dutch law, the identifi cation of the pledged claim 
occurs in the deed of pledge.

The degree of formalness in law depends in part on the stage of development in 
society.47 Even though words and signs are always necessary to identify intangible 
objects, the qualifi cation of cash as a claim against the bank is perhaps a bit odd. 
Money credited into an account feels like real money to the man in the street. Qua-
lifying it as a claim against the bank means that the establishment of a disclosed 
pledge occurs in accordance with Article 3:236 par. 2 in conjunction with Article 
3:94 par. 1 DCC. The requirement of a deed may nevertheless be a bit archaic. Money 
credited to a bank account is not a typical claim, because it is part of a credit balance 
which may fl uctuate over time. If the account holder wants to dispose of the credit 
balance, he can assign it in accordance with Article 3:94 DCC. However, in most cases 
he will simply order the bank to transfer a sum of money to another account. This 
transfer of money is traceable by the (electronic) bank statements.

It is possible that the drafters of the Directive intended that the disposal of cash 
occurred via a book transfer. The Original Proposal explicitly required with respect 
to cash collateral that the fca contained a provision on the basis of which cash shall 
be deposited with or transferred to the collateral taker or a designated third party.48 
A reminiscent of this method can still be found in Article 1 par. 5 of the Directive, 
which states that the provision of cash collateral can be evidenced by proving that 
the cash has been credited to or forms a credit in the relevant account. This method 
of providing cash collateral does not require any legal formality. Cash is pledged or 
transferred once it has been credited to, or forms a credit in the relevant account. The 
order to transfer the money will of course be surrounded by all sorts of safeguards. 
In case of a transfer via internet, the account holder will have to identify himself at 
several stages of the transaction by typing in his four-digit password. Since these 
requirements are not prescribed by law – but by party arrangement – they will not 
qualify as formalities for the purpose of the Directive.

46 Since establishing a possessory pledge requires that the movable object is brought within the 
direct physical control of the pledgee or a designated third party, the act of establishment is said 
to be visible to third parties (Article 3:236 par. 1 DCC). See  Asser/Van Mierlo & Krzemiński 3-VI 
2020/146. See for a critical discussion about the visibility of establishing a possessory pledge, 
Hamwijk 2014, p. 40-45.

47 Pitlo/Gerver a.o. 1995, p. 152-153.
48 Article 2 par. 3 under (c) COM 2001, 168 (fi nal).
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The Dutch legislator could have chosen to adopt a method of establishing a pledge 
over cash that involved a book transfer.49 Without going into too many details, the act 
of establishment could operate as follows. If pledgor [A] wanted to establish a right 
of pledge over a certain amount of cash, [A] could simply transfer the money into 
an account held by pledgee [B] or into an account held by a designated third party. 
The collateral taker will have control over the cash collateral, because the money 
is credited into a bank account opened in his name. A simple transfer is however 
insuffi  cient to meet the requirements of the Directive. Since the defi nition of the 
security fca requires that full ownership of the fi nancial collateral remains with the 
collateral provider, the cash will have to be transferred into a special account.50  The 
question whether this method of establishing a pledge over cash collateral fi ts wit-
hin the system of Dutch property law, will not be addressed here.51 Since the Dutch 
legislator has chosen to qualify cash as a claim against the bank, the discussion will 
focus on the deformalisation of the deed of pledge as required by the Directive.

Deformalisation prescribed by the Directive and Dutch property law
The Dutch legislator is of course free to qualify cash as a claim against the bank, but 
it has to make sure that the method of establishing a pledge answers to Article 3 of 
the Directive, i.e. the prohibition of formalities. Since the requirement of a deed of 
pledge constitutes a forbidden formality, it has to be deformalised. Dutch law can 
only demand a document containing a description of the cash collateral, i.e. the rele-
vant account plus the pledged sum. Parties can of course choose to include other 
elements in this document, like the collateral provider’s signature. However, these 
elements are not required for the validity of the establishment of the pledge.

49 Under English law, it is possible to provide security over cash by transferring it to the secured 
creditor who will need to keep the money separated from his own assets. See Wibier 2009(a), p 
393.

50 In order for this method to work, the collateral taker will have to open a special account. The 
need to open a special account will probably not constitute a formal act for the purpose of the 
Directive. Article 1 par. 5 of the Directive, after all, states that the provision of fi nancial collateral 
can be evidenced by proving that the cash collateral has been credited to or forms a credit in the 
designated account. This inter alia presupposes that parties at one time have to open an account 
into which the cash collateral is credited. Opening a special account will therefore not constitute 
a forbidden formality.

51 Two brief points can nevertheless be made about whether this method of establishing a pledge 
over cash collateral is compatible with the system of Dutch property law. First of all, the require-
ment of a special account may be problematic, because it entails a separate patrimony which 
confl icts with the principle embedded in Article 3:276 par. 1 DCC. This principle states that 
someone’s entire patrimony serves as object of recourse for his creditors. An exception can 
therefore only be accepted by law. See H R 13 June 2003, ECLI:NL:HR:2003:AF3413, NJ 2004, 196 
(Beatrixziekenhuis v ProCall), par. 3.3.4. Cf. Wolfert 2007, p. 89 ff. On a more fundamental level, this 
method would mean a change in the qualifi cation of cash. As was said earlier, money credited 
to a bank account is traditionally qualifi ed as a claim against the bank. This qualifi cation is not 
appropriate with regard to the alternative method of establishment, because the object alters as 
a result of the book transfer. If the collateral provider has an account with Bank [A] and transfers 
cash collateral by way of pledge from his account to the designated account held by the collateral 
taker with Bank [B], one cannot maintain that the collateral taker still has a claim against Bank 
[A] for payment of the credit balance. Within this method of establishment, cash has a sui generis 
character.
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Even though the pledging of claims has undergone a process of deformalisation, 
the prohibition of formalities prescribed by Article 3 of the Directive does not fi t 
well within the system of Dutch property law. One must keep in mind that there is 
an important difference between the deformalisation caused by Dix q.q. v ING and 
the deformalisation incited by Article 3 of the Directive. Although Dix q.q. v ING has 
meant that large volumes of claims can be pledged wilth relative ease, the defor-
malisation has occured within the boundaries of Article 3:239 par. 1 DCC. It is still 
necessary to draw up and register a new deed of pledge on a regular basis to ensure 
that future claims will be pledged to the bank. The deformalisation incited by Arti-
cle 3 of the Directive entails an actual reduction of formalites, rather than a lenient 
interpretation of the existing ones. The law will actually have to lower the standards 
for a valid deed of pledge. Pursuant to Article 3 read in conjunction with Article 1 
par. 5 of the Directive, it would be suffi  cient that the document contains a descrip-
tion of the cash collateral.

This deformalisation of the deed of pledge would be undesirable for a number 
of reasons. Since the document containing a description of the cash collateral does 
not have to be signed by the collateral provider, the establishment of a pledge will 
be susceptible to fraud. After all, anyone can draw up a document stating that a cer-
tain amount of cash credited to account [X] has been pledged to collateral taker [Y]. 
Under the present regime, the requirement of a deed of pledge not only operates 
as a mandatory requirement (a threshold). It also provides the debtor – in this case 
the account bank – some insurance that the pledgor actually wanted to establish a 
pledge. The document has after all been signed by him.

Apart from the risk of fraud, Article 3 of the Directive undermines the functions 
of formalities, namely the threshold function and the mark of recognition. On the 
basis of Article 3:84 par. 1 read in conjunction with Article 3:98 DCC, the creation 
of a pledge requires an act of establishment, a valid cause and the right of disposal. 
Third parties can verify whether a valid pledge has been created by checking whe-
ther the three elements have been fulfi lled. In this respect, the cause – cast in the 
form of a contractual agreement – operates in a different manner than the act of 
establishment. A contractual agreement can be concluded free of form52; even an 
oral agreement is in principle binding. The act of establishment on the other hand 
is usually surrounded by mandatory formalities. A pledge will not have been esta-
blished, if the deed of pledge has not been signed, if the debtor has not been notifi ed 
about the pledge or, alternatively, if the deed has not been registered at the tax offi  ce. 
These formalities thus operate as a threshold for the establishment of a pledge and 
as marks of recognition to third parties.

Of course, the document necessary for the establishment of a pledge over cash 
collateral would in most cases be signed by the collateral provider. The difference 
with a deed of pledge prescribed by Article 3:239 par. 1 DCC is that the pledgor’s 
signature is not required for the abovementioned document. Failing to sign the 
document might of course lead to problems of evidence. When the account bank 
or someone else disputed that the collateral provider intended to establish a pledge 

52 Loth 2009, p. 47, Asser/Sieburgh 6-III 2018/272.
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over the cash collateral, the burden of proof would probably rest on the collateral 
taker. He might produce other documents or evidence that proof the intention of 
pledge. The fact that the signature was missing would however not affect the validity 
of the pledge. By drawing up a document that contained a description of the cash 
collateral followed by notifi cation to the bank, the threshold would have been rea-
ched for establishing a pledge. This document however would have little or no value. 
Since this document did not have to be signed by the collateral provider, it would not 
represent the collateral provider’s will to establish a pledge over the cash collateral. 
The collateral provider’s will however could be proved by any other means. As a 
result, the formality to draw up a document containing a description of the rele-
vant collateral would to an extent lose its function of a mark of recognition, i.e. the 
recognition that a right of pledge has been established.

10.3. Dispossession and the principle of publicity

It is necessary to pause here a moment and reiterate the line of argumentation. The 
aim of this chapter is to demonstrate that the choice to embed the pledge fca in the 
existing system of property law has been unwise. In order to do so, this chapter will 
assess how the principles and values underlying the provision of collateral on the 
basis of an fca pledge relates to those that underly the establishment of a pledge 
under Dutch property law. The previous paragraph has argued that the prohibition 
of formalities incited by Article 3 of the Directive undermines the useful functions 
that formalities serve in property law.

Even though deformalisation serves the interest of market effi  ciency, the Direc-
tive does strike a balance between market effi  ciency and the interest of protecting 
the parties to the fca and third parties preventing, inter alia, the risk of fraud.53 This 
balance is achieved through the scope of the Directive; it only applies to fcas that 
provide for some form of dispossession. As has been argued in a previous chapter, 
dispossession serves different interests including publicity. This paragraph will 
argue that the idea of dispossession does not fi t well within the existing system of 
property law.

10.3.1. The principle of publicity with regard to security rights

10.3.1.1. Meaning of publicity

Although literature on publicity is not abundant, it is widely accepted in the Dutch 
legal doctrine that publicity is a principle of property law.54 In this connection, refe-
rence is often made to the Supreme Court’s decision in the Portacabin case55. This 
case revolved around the question whether a portacabin had to be considered an 
immovable object in the sense of Article 3:3 par. 1 DCC. On the basis of this provision 

53 Recital 10 of the preamble to the Directive.
54 Cf. Kaptein 2016, p. 14, Pitlo/Gerver a.o. 1995, par. 26, p. 114-116, Snijders & Rank-Berenschot 2017, 

par. 80, p. 62.
55 HR 31 October 1997 ECLI:NL:HR:1997:ZC2478, NJ 1998, 97 (Portacabin).
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a building or a work that by its nature and design is intended to be connected with 
the ground in a durable manner will qualify as an immovable object. To answer 
the question whether there is durable connection, attention must be given to the 
builder’s intention in so far as this intention is outwardly knowable. According to 
the Supreme Court, this requirement follows from the interest that property law 
relations should be knowable to third parties.56

In the legal doctrine, the principle of publicity is often described as the require-
ment that property rights should in one way or another be public.57 The justifi ca-
tion for the requirement of publicity is legal certainty, more specifi cally the legal 
certainty in the relation between the entitled person and third parties.58 Since a 
property right is effective erga omnes, third parties should be able to take notice of 
the property right. Some legal scholars, most notably Van Erp, consider that the idea 
of transparency has two aspects, namely publicity and specifi city.

‘First of all, The strength of a property right is such that it must be clear which objects are con-
trolled by that right. Furthermore, again given the strength of any property right, third parties 
must be able to obtain information about such a right: publicity is vital in property relations.’59

Even though the interests of publicity and specifi city may coincide, they should be 
treated as separate, at least in Dutch law. The object of a property right must be 
suffi  ciently determinable (Article 3:84 par. 2 DCC), but, as will be discussed herein-
after, Dutch law does not require that a property right should always be public.

Strucycken adopts a broader perspective on the principle of publicity (herein-
after: the broad meaning of publicity). He argues that (at least) four types of rules 
can be founded on the principle of publicity. First of all, publicity may concern 
rules with regard to the act of delivering property or the act of establishing limi-
ted property rights. The requirements for these acts may be intended to make the 
delivery or the establishment of a property right known to the outside world. The 
second category concerns those rules that directly or indirectly restrict the power 
of disposal and which give publicity to this restriction. Examples thereof are not 
just the public register in the sense of Article 3:10 of the Dutch Civil Code, but also 
the public registers for legal restraint (Article 1:390 DCC), bankruptcy (Article 19 
par. 1 DBA) and marriage articles (Article 1:116 DCC). The third category of rules 
deals with third-party protection against a lack of the right of disposal. If a third 

56 Portacabin, par. 3.3 under (b) to (c).
57 See a.o. Snijders & Rank-Berenschot 2017, par. 80-81, p. 62-63, Peter 2007, p. 4, Wibier 2007(a), 

p. 111.
58 Struycken regards certainty in legal dealings (rechtsverkeer) as the rationale for the principle of 

publicity. He writes: ‘De ratio van het publiciteitsbeginsel raakt aan de fundamenten voor het goe-
derenrecht: de tegenwerpelijkheid van goederenrechtelijke rechten aan derden kan nauwelijks 
worden gerechtvaardigd worden dan op basis van de kenbaarheid van die rechten voor derden. 
Bevordering van de rechtszekerheid, te verstaan als de zekerheid in het rechtsverkeer, vormt de 
basis van het publiciteitsbeginsel.’ (‘The rationale for the principle of publicity touches upon the 
foundations of property law: the opposability of property rights against third parties can hardly 
be justifi ed but for the recognisability of these rights for third parties. Enhancing legal certainty, 
to be understood as certainty in legal dealings, forms the basis of the principle of publicity.’). See 
Struycken 2007, p. 793.

59 Van Erp 2012(a), p. 76-77.
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party acted in good faith upon a false appearance, due to lack of publicity, the law 
should protect him against the adverse consequences of the lack of the right of dis-
posal. The fourth category of rules must also be regarded as a complement to the lack 
of publicity. These rules aim to bring the actual legal situation in conformity with the 
apparent legal situation. An example thereof is the acquisitive prescription (Article 
3:99 DCC).60

The broad perspective presented by Struycken regards publicity and third-party 
protection as communicating vessels. Property rights should as a starting point be 
public. If publicity is not prescribed or not possible, the law should provide measures 
to protect third parties against the false appearance caused by the lack of publicity. 
This paragraph, however, concentrates on the narrow understanding of publicity, i.e. 
the idea that property rights in one way or another should be public. For this purpose, 
it will discuss what has been referred to above as rules of the fi rst type. These rules 
concern the transfer of property and the establishment of limited property rights. 
Since this part focuses on the security fca, the discussion will be limited to the esta-
blishment of a security right over the different types of assets. As will be discussed 
hereinafter, the principle of publicity is not prominent in every area of property law.

10.3.1.2. Publicity and establishing a mortgage over registered property

The Dutch legal system is familiar with a number of distinctions concerning pro-
perty. One of them is the distinction between registered property and non-registered 
property. Article 3:10 DCC defi nes registered property as property the transfer or the 
establishment of which requires an entry in the relevant public register. Examples of 
registered property are immovable objects – like the ground and the buildings and 
works that are durably connected with it – property rights over immovable objects, 
and certain movable objects (i.e. registered ships and airplanes).61

A security right over registered property is per defi nition a mortgage or hypo-
theekrecht (Article 3:260 par. 1 DCC). The act of establishment is more or less identi-
cal to the act of delivery, described above (Article 3:89 par. 3 DCC). Pursuant to Article 
3:89 par. 1 and 3 DCC, the delivery of registered property is a two-stage process. The 
fi rst stage requires parties to draw up a notary deed for the purpose of establishing a 
mortgage. On the basis of Article 3:84 par. 2 DCC, the notary deed must describe with 
suffi  cient defi niteness the object of the mortgage. This requirement can be regarded 
as a consequence of the above-mentioned principle of specifi city.62 In order to com-
plete the act of establishment, the deed must be entered in the public register in the 
sense of Article 3:10 DCC. Since this register is open for public inspection, everyone 
may consult the register and obtain information from it. The requirement of regis-
tration thus gives effect to the principle of publicity.63

Registration not only serves to make the deed of establishment public; it also 
helps determine priority. Since registration is mandatory for the establishment of a 

60 Struycken 2007, p. 792-793.
61 See Pitlo/Reehuis & Heisterkamp 2019, par. 11, p. 6-7, Asser/Bartels & Van Mierlo 3-IV 2013/103, 

Snijders & Rank-Berenschot 2017, par. 57, p. 43-44.
62 Pitlo/Reehuis & Heisterkamp 2019, par. 117, p. 94-95.
63 Struycken 2009, p. 122-123,
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mortgage, the time of registration – i.e. the moment that the deed is offered for regis-
tration (Article 3:19 par. 2 DCC) – will also determine the rank that the mortgage has 
vis-à-vis any other limited property right established over the registered property.64

10.3.1.3. Publicity and establishing a pledge over movable objects

Since the disposal of registered property as a rule requires registration in a public 
register, rights over registered property – including a mortgage – are public to third 
parties. Property rights over movable objects, however, are not necessarily public. If 
[A] wants to transfer ownership of a movable object to [B], the act of delivery con-
sists of the provision of possession. [A] can provide possession to [B] by handing 
over the object to [B]. This act is visible to the outside world. Since [B] is in direct 
possession of the object, he can legitimise himself as the new owner to the rest of 
the world. However, possession can also be provided by a bilateral declaration, like 
a constitutum possessorium (Article 3:115 sub a DCC). Since the object physically 
remains with the transferor in case of a delivery constitutum possessorium, the provi-
sion of possession nor the transfer of ownership will be visible to the outside world. 
A similar problem exists with regard to establishing a pledge over movable objects.

Possessory pledge over movable objects
Dutch law is familiar with two types of pledge over movable objects, namely the 
possessory pledge (vuistpand) and the non-possessory pledge (vuistloos pandrecht). 
Article 3:236 par. 1 DCC reads that a disclosed pledge over a movable object is esta-
blished by placing the object in the power of the creditor or a designated third party.

This provision is said to coincide with Articles 1198 and 1198 bis old DCC.65 Pur-
suant to Article 1198 old DCC, a right of pledge over a movable object could only 
exist if the object had been brought within the power of the pledgee (or a third 
party) and remained there. This provision was considered to be an expression of the 
principle of publicity. In the case of the Gelderche credietvereniging, the District Court 
of Amsterdam formulated the ratio behind Article 1198 DCC as follows:

‘Considering (…) that according to Article 1198 the real right of pledge can only be established by 
the outwardly apparent act as a result of which the pledgor is deprived of the power and disposal 
over an object and thus makes the right known to third parties; that the so-called constitutum 
possessorium is thus excluded by this article for the benefi t of publicity of the right of pledge.’66

Even though the requirement of 3:326 par. 1 DCC (Article 1198 old DCC) is con-
sidered to serve the interest of publicity67, it operates in a different manner than 

64 Cf. Struycken 2009, p. 122-123.
65 Parl. Gesch. Book 3, p. 744. See also Asser/Van Mierlo & Krzemiński 3-VI 2020/146.
66  Rb. Amsterdam 5 October 1922, NJ 1923, 64 (Geldersche creditvereniging). ‘O. (…) dat op grond van 

artikel 1198, het zakelijk recht van pand wordt slechts gevestigd door de uiterlijk waarneembare 
handeling waardoor aan den pandgever de macht en de beschikking over het goed wordt onthou-
den en aldus het recht tegenover derden blijkt; dat dan ook door dit artikel het zgn. constitutum 
possessorium ter wille van de publiciteit van het pandrecht is uitgesloten.’

67 Asser/Van Mierlo & Krzemiński 3-VI 2020/146, Steneker 2012, p. 22. See for a critical discussion 
about whether possession is a means of publicity, Hamwijk 2014, p. 31-54.
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the provision of possession. A transferee who has obtained direct factual possession 
over the transferred object can identify himself as the owner. Third parties may con-
sequently rely on this appearance and assume that he is the owner. In case of a dis-
closed pledge, however, the requirement of placing the object in the pledgee’s power 
is not to identify him as the new owner. The pledgee’s interest in the object is after 
all limited to security. Rather, the purpose of dispossession is to deprive the pledgor 
of power over his object.68 This prevents third parties – in particular the pledgor’s 
other creditors – from being misled about the status of the object. Since the object no 
longer resides with the pledgor, third parties are warned that the object is no longer 
available for recourse purposes. Although it is still possible to take recourse against 
the object, the pledgor’s creditor will have to respect the pledgee’s right to take pre-
ferential recourse against the object. Placing the object in the power of the pledgee 
(dispossession or buitenbezitstelling) thus prevents a false appearance of wealth.69 
The requirement of dispossession also prevents the pledgor from defrauding the 
pledgee from his pledge.70 A transferee who acquires an object encumbered with a 
pledge may under certain circumstances be protected by Article 3:86 par. 2 DCC and 
obtain the object free from pledge. In order to invoke this protection, the transferee 
will have to be ignorant about the existence of the pledge when he acquires posses-
sion of the object. Since the pledgor no longer has factual control over the object, it 
will be harder for him to try to transfer the object free of pledge. Possession can only 
be effectively provided by a so-called traditio longa manu which involves notifi cation 
of the pledgee, or the designated third party.71 Since the object is with a third party 
(in this case with the pledgee, or the designated third party), the transferee will have 
to be more wary about the transferor’s right of disposal. Even though protection is 
not impossible, the transferee will not readily be considered to have acquired pos-
session in good faith.72 The fact that an appeal to Article 3:86 par. 2 DCC is not easy in 
case of a possessory pledge, means that this right will have a strong droit de suite.73

Non-possessory pledge
Since the introduction of the New Dutch Civil Code in 1992, Dutch law is also familiar 
with the so-called non-possessory pledge. As the name suggests, the establishment 
of this type of pledge does not require that the object is brought within the power 
of the pledgee. It can remain with the pledgor. The act of establishment consists 
of either drawing up an authentic deed or a registered private deed (Article 3:237 
par. 1 DCC). As was said earlier, the purpose of registration is not publicity, but to 
ensure that the deed has a certain date. Since the legislator feared that parties might 

68 Pitlo 1951, p. 376, Losecaat Vermeer 1928, p. 3-4, Asser-Van Oven 1967, p. 71. See also  HR 
27 February 1936, NJ 1936, 351 (Curtius v Jamin & Spaarbank Montes Pietatis).

69 Losecaat Vermeer 1928, p. 3-4.
70 Diephuis 1886, p. 554.
71 The pledgor and the the transferee can also agree to a delivery constitutum possessorium (Article 

3:115 sub a DCC). In that case the pledgor will hold the object for the transferee via the pledgee. 
This delivery however will not be effective against the pledgee so long as the transfer has not been 
notifi ed to him, because he has an older right over the object (Article 3:90 par. 2 DCC). See Pitlo/
Reehuis & Heisterkamp 2019, par. 242, p. 227.

72 Pitlo/Reehuis & Heisterkamp 2019, par. 239, p. 225. See also Van Vliet 2002, p. 289.
73 Cf. Drobnig 2011, p. 1027.
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antedate the deed for fraudulent purposes, it decided that the private deed had to be 
registered to ensure a certain date. The date of registration will in principle determine 
the moment of establishment and thus its priority. If the non-possessory pledge is 
established by a notary deed (i.e. an authentic deed), the notary shall offer the deed 
for registration pursuant to Article 3 par. 1 Registration Act (Registerwet). However, 
the latter is not required for the establishment of the non-possessory pledge. The act 
of establishment is completed from the moment that the notary deed is executed.74

The circumstance that the non-possessory pledge is not public raises diffi  cul-
ties. Establishing a pledge results in a partial loss of the right of disposal. From the 
moment of establishment, the owner can only still dispose of his ownership encum-
bered with a right of pledge. Since the establishment of a non-possessory pledge 
is not apparent to the outside world, third parties might be misled about the true 
status of the object. However, the law protects third parties against this lack of right 
of disposal. Article 3:86 par. 2 DCC deals with the lack of disposal due to an earlier 
encumbrance. If the pledgor has transferred ownership of the pledged object wit-
hout informing the transferee about the pledge, the latter will obtain the object free 
from pledge, provided that the conditions of Article 3:86 par. 2 DCC have been fulfi l-
led. These conditions are that the transfer occurred for a consideration and that the 
pledgee at the time of acquiring possession in the sense of Article 3:90 par. 1 DCC did 
not know, nor should have known about the pledge.

A lex specialis (Article 3:238 DCC) exists to protect a pledgee against the pledgor’s 
lack of right of disposal. This protection only applies to the pledgee who has obtai-
ned factual power over the object. Article 3:238 par. 2 DCC concerns the situation 
that the pledgor established a right of pledge over an object that has already been 
encumbered with a right a pledge, that as a rule will be a non-possessory pledge. If 
the second pledgee knew nor should have known about the anterior pledge at the 
moment he obtained factual power over the object, a change of priority will occur. 
Rather than extinguishing the anterior pledge, the legislator has decided to protect 
the pledgee by granting his right priority over the anterior right of pledge.75

10.3.1.4. Publicity and establishing a pledge over claims

With regard to publicity of rights, the pledge over claims suffers a similar defi cit 
as the pledge over movable objects. Dutch law is familiar with two types of pledge 
over claims, the disclosed pledge and the undisclosed pledge, which is not knowable 
to the outside world. Since this subject has already been touched upon earlier, this 
section will focus on the aspect of publicity and third-party protection.

The disclosed pledge over claims
Article 3:236 par. 2 read in conjunction with Article 3:94 par. 1 DCC, the esta-
blishment of a disclosed pledge requires a deed of pledge followed by notifi cation. 
The act of notifi cation serves two important functions. When notifi cation is made, 

74 Asser/Van Mierlo & Krzemiński 3-VI 2020/166, Pitlo/Reehuis & Heisterkamp 2019, par. 767, p. 630.
75 Snijders & Rank-Berenschot 2017, par. 531, p. 464, Pitlo/Reehuis & Heisterkamp 2019, par. 781, 

p. 638-639, Asser/Van Mierlo & Krzemiński 3-VI 2020/129.
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the right to demand and receive payment of the pledged claim shifts from the pled-
gor to the pledgee (Article 3:246 par. 1 DCC).

Since the notifi cation is addressed to the debtor, the latter will be informed 
about the pledge and that someone other than the pledgor is in principle entitled 
to demand and receive payment. Notifi cation thus operates as a direct means of 
publicity vis-à-vis the debtor. It operates as an indirect means of publicity too. The 
pledgor is still entitled to the claim and thus in ‘possession’76 thereof. However, since 
the pledgor is no longer entitled to demand and receive payment and the debtor can 
only pay to the pledgee in discharge of his obligation, control will have shifted from 
the pledgor to the pledgee. If the pledgor agreed to assign the claim to a third party, 
the latter could inquire with the debtor whether he had received any earlier notifi ca-
tion. Notifi cation, however, is rather an ineffective method of publicity, because one 
cannot expect every prospective assignee to inquire with the debtor about the status 
of the claim. This objection is amplifi ed by the fact that claims tend to be assigned 
or pledged in large volumes.77 Furthermore, the debtor will only have knowledge of 
a pledge or assignment that has been notifi ed to him. It is of course possible that the 
claim has been assigned or pledged in an undisclosed manner.

The undisclosed pledge
The establishment of an undisclosed pledge requires either an authentic deed or 
a private deed that has to be registered at the tax offi  ce (Article 3:239 par. 1 DCC). 
Registration ensures that the private deed has a certain date.78 Since the esta-
blishment of an undisclosed pledge does not require notifi cation, the pledge will not 
be knowable to third parties.

Just like with the non-possessory pledge, the covert nature of the undisclosed 
pledge over claims may lead to diffi  culties. Since the establishment of an undisclo-
sed pledge is not apparent to the outside world, third parties – like an assignee or 
a second pledgee – may be misled about the status of the claim. The law, however, 
offers little or no protection in this case.79 Protection is possible if the conditions of 
Article 3:88 par. 1 DCC have been fulfi lled. This means that the lack of right of dis-
posal must be the result of an invalid earlier transfer. Since the pledgor’s diminished 

76 According to Article 3:107 par. 1 DCC, possession is keeping an asset for oneself. The object of pos-
session can be an object but also a patrimonial right. Whether someone has possession of a right 
must be determined on the basis of common opinion, the rules mentioned in Title 3.5 and for the 
rest on the basis of outward facts (Article 3:108 DCC). In principle, it is possible to have posses-
sion over a claim. See  Rank-Berenschot 2012, p. 7, Biemans 2007, p. 88-99, See also,  HR 2 March 
1928, NJ 1928, 884 (De Kruyff v Wallinga). This case concerned the acquisition by prescription of a 
ground rent (recht van grondrente), that was a real right. Possession over the supposed right must 
be apparent from the benefi t enjoyed of the (supposed) right which consists of payment of the 
rent. In the legal literature, however, it is controversial whether possession of a claim is possible. 
Wibier doubts whether possession is possible in view of the incorporeal nature of a claim. Since a 
claim does not exist in the real world, he believes it is diffi  cult to assume factual power of a claim, 
which is required for possession. See Wibier 2007(b), p. 261.

77 Cf. Rongen 2012, p. 488, Kötz 2008, p. 76, 78-79.
78 Pitlo/Reehuis & Heisterkamp 2019, par. 809, p. 667-668.
79 Pitlo/Reehuis & Heisterkamp 2019, par. 811, p. 673, Asser/Van Mierlo & Krzemiński 3-VI 2020/225.
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right of disposal is the result of establishing an undisclosed pledge, an assignee or a 
second pledgee will not be protected by Article 3:94 par. 3 and 3:239 par. 4 DCC.80

10.3.1.5. Conclusion

This paragraph has considered how the principle of publicity manifests itself in 
Dutch property law. For this purpose, it described how a security right must be esta-
blished over the different types of property and whether this disposal is somehow 
outwardly visible. Although publicity is generally regarded as a principle of property 
law, it is not equally prominent in all areas of property law. Publicity is strongest in 
case of establishing a security right over registered property. Since the establishment 
of a mortgage requires the drawing up of a notary deed that has to be entered into a 
public register, it is knowable to third parties.

With regard to the establishment of a security right over movable objects or 
claims publicity is less prominent. The establishment of a possessory pledge requires 
that the object is brought in the direct physical power of the pledgee or a desig-
nated third party. Since the object is removed from the pledgor’s factual control, 
third parties will not be misled about the status of the object. The circumstance that 
the object no longer resides with the pledgor signals to other creditors that it is no 
longer free for recourse purposes. It, in any case, warrants further investigation into 
the true status of the object. However, Dutch also recognises the so-called non-pos-
sessory pledge. Since the object remains with the pledgor and the deed of pledge is 
not made public, the establishment is not outwardly visible. For the outside world, 
the pledgor seems to be the unencumbered owner of the object. Third parties may, 
under certain circumstances, acquire third-party protection against the lack of right 
of disposal (Article 3:86 par. 2 and Article 3:237 par. 1 DCC). A similar dichotomy 
exists with respect to the establishment of a pledge over claims. However, unlike 
with a non-possessory pledge over movables, the law does not offer third-party pro-
tection against the lack of right of disposal caused by an earlier encumbrance.

10.4. The idea of dispossession and the system of Dutch property law

After having discussed the principle of publicity in Dutch property law, the question 
arises whether the idea of dispossession fi ts within the present system of property 
law. This paragraph will not only argue that the idea of dispossession does not fi t 
well within the present system of Dutch property law, because of the lack of publi-
city. The following paragraph will discuss the more fundamental question whether 
the principle of publicity should have a more prominent place within the law of 
security rights.

The role of dispossession in the Directive
It is prudent to briefl y pause here again to recap the role dispossession plays within 
the system of the Directive. The Directive wants to strike a balance between market 
effi  ciency and the safety of parties to an fca and third parties, preventing inter alia 

80 Under exceptional circumstances, Article 3:36 DCC might still offer protection.
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the risk of fraud. This balance is achieved through the scope of the Directive. It only 
applies to fi nancial collateral arrangements that provide for some form of dispos-
session, i.e. provision of fi nancial and whereby the provision can be evidenced in 
writing. The requirement to bring the fi nancial collateral in the possession or under 
the control of the collateral taker or that of a designated third party is a condition 
for the applicability of the Directive. In other words, dispossession is necessary for 
parties to profi t from the minimum regime on fcas.

Although dispossession prescribed by the Directive inter alia serves the interest 
of publicity, it does not do this in a consistent manner. When credit claims are pro-
vided as collateral, the Directive only requires that the collateral taker obtains an 
indirect form of control. Neither registration nor notifi cation is necessary. Further-
more, it is questionable whether dispossession envisaged by the Directive is effective 
to serve the interest of publicity. The problem is that having control or possession 
forms a condition for the applicability of the Directive, rather than a requirement for 
the validity or effectiveness of the security right. Since the method of establishing 
a security right is largely left to the laws of the Member States, they may determine 
what role control or possession plays – if any – in the establishment of a security 
right over fi nancial collateral. A comparison between English law and Dutch law may 
clarify this point.

Under English law, the establishment of a security interest is a two-step process, 
consisting of attachment and perfection. A security interest that has attached to a 
particular asset is effective against the debtor and a non-insolvency, unsecured cre-
ditor. However, to ensure that the security interest will be effective in bankruptcy 
and effective against other secured creditors, the security interest will have to be 
perfected. In case of a company charge, perfection is achieved by registration in 
accordance with sections 859A and 859H par. 1 Companies Act 2006. An exception is 
made for a charge over fi nancial collateral that falls within the FCARs (n° 2) 2003.81 
Such a security right does not have to be registered, provided that the collateral taker 
has possession or control over the collateral (section 4 par. 4 FCARs (n° 2) 2003). In 
English law, dispossession has a clear function, namely to ensure that the security 
interest in fi nancial collateral has third-party effectiveness.

In Dutch law – partly as a result of the chosen method of implementation – obtai-
ning control or possession is not directly relevant. A pledge over fi nancial collateral 
falls under the scope of Title 7.2 DCC, even if the collateral provider does not have 
control or possession of the collateral.82 When the collateral taker does not have 
control or possession, the Directive will not be applicable to the pledge over fi nancial 
collateral. The pledge will solely be governed by Dutch law. However, the collateral 
taker may at any moment during the course of the fi nancial collateral arrangement 
obtain control. If for instance an undisclosed pledge has been created over cash 
collateral and an event of default arises, the collateral taker may obtain control by 

81 See for the effects that deformalisation incited by the Directive has on English law, Gullifer 2012, 
p. 377 ff.

82 Cf. Van Vliet 2013, par. 83, p. 75. Contrary to this view, Diamant 2015, p. 118, 125-127. Even though 
Diamant does not take a clear position in the matter, she seems to believe that the Directive is a 
measure of maximum harmonisation. Every type of fca should therefore provide for some form of 
dispossession. See also, Schuijling & Verhagen 2017, p. 939.
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giving notice to the account bank. The pledge over cash collateral will from that 
moment on not only be governed by Title 7.2 DCC, but also by the Directive.

Dispossession and the system of Dutch property law
It follows from the foregoing discussion that the idea of dispossession does not fi t well 
within the Dutch system of property law.83 The requirement of dispossession as a con-
dition for applicability of the Directive is more sensible within a system that strongly 
adheres to the principle of publicity. As was explained earlier, the requirement of dispos-
session was probably a compromise for the controversy between the Commission and 
the European Social Committee concerning the need for an information system with 
regard to fi nancial collateral. National provisions on registration of security rights are 
not applicable to fcas, provided that the agreement leads to some form of dispossession.

Since the Dutch legal system is familiar with both an undisclosed pledge and a 
disclosed pledge, publicity of the pledge is not guaranteed. This lack of publicity 
also exists with regard to a right of pledge over fi nancial collateral, in so far as they 
concern securities to order, bearer securities and cash. Article 7:51 under (c) DCC 
defi nes a pledge-fca as an agreement on the basis of which a pledge is provided over 
fi nancial collateral. This means that an undisclosed pledge and a non-possessory 
pledge over fi nancial collateral would fall under the scope of Title 7.2 DCC. However, 
they would be governed by Dutch law, because the Directive only applies to fi nancial 
collateral once the collateral taker has control or possession of the collateral. There 
is a dichotomy with regard to the applicability of the regime.

The minister responsible did suggest during the parliamentary treatment of Bill 
30 138 that both the Directive and the Bill did not apply to the non-possessory pledge 
and the undisclosed pledge.84 Even if this interpretation were correct, it would still 
render the idea of publicity ineffective, because it would still be possible to have a 
non-possessory pledge over bearer securities or an undisclosed pledge over cash. 
Although the collateral taker would (initially) not benefi t from the regime of Title 
7.2 DCC, this could change by transforming an undisclosed pledge into a disclosed 
pledge, or a non-possessory pledge into a possessory pledge. Following the example 
used in the previous section, when notifi cation is given to the account bank, the 
collateral taker will have control over the cash collateral. One must keep in mind that 
having ‘possession or control’ is not a requirement for establishing a pledge. It would 
merely function as a condition for the applicability of Title 7.2 DCC. As a result, the 
collateral taker may from the moment of obtaining control enforce the fca by setting 
of (the value of) the secured claim with (the value of) the cash collateral (Article 7:54 
par. 1 under (c) DCC). 85

83 Cf. Diamant 2015, p. 246-248. According to Diamant, the Directive uses notions and concepts that 
have their origin in Anglo-American law. The requirement of control is one of them. When inter-
preting this notion it may according to Diamant be useful to draw inspiration from Section 9-104 
UCC. It is important to realise that this provision is an exception to notice-fi ling.

84 Kamerstukken II, 2004-2005, 30 138, nr. 3, p. 8.
85 This however is not true across the board. If one assumes that dispossession is required for the 

applicability of Title 7.2 DCC, a non-possessory pledge over securities, for instance, would only be 
governed by Book 3 of the Dutch Civil Code. As a consequence, parties to the pledge agreement 
could not agree to a right of appropriation in the sense of Article 7:54 par. 3 DCC. Such an agree-
ment would be void pursuant to Article 3:235 DCC.
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10.5. Whether more publicity is necessary with regard to security rights

Even though dispossession required by the Directive is not very effective in the pre-
sent system of Dutch property law, the underlying idea of publicity may be relevant 
to Dutch property law. The Directive might be a building block to enhance publicity 
in property law. Although Dutch property law recognises the principle of publicity, 
it is not equally prominent in all areas of property law. Publicity is relatively weak 
with respect to the disposal of movable objects and claims. Since Dutch law is fami-
liar with both the possessory pledge and the non-possessory pledge, and with both 
the disclosed pledge and the undisclosed pledge, it is never certain what the legal 
status is of an object or a claim. The question arises whether the lack of publicity is 
problematic with respect to security rights.

10.5.1. The problem with lack of publicity

A few years ago, a discussion was held in the legal doctrine on whether the lack of 
publicity of the non-possessory pledge and the undisclosed pledge was problematic 
and, if so, whether a form of public registration would be desirable.86 Even though 
these subject matters – lack of publicity and the introduction of a registration sys-
tem – are intertwined, this paragraph will only focus on the subject of publicity. Pro-
ponents of more publicity with respect to security rights have advanced a number of 
arguments. These arguments will be presented below.

Fundamental arguments: publicity as a requirement of natural justice and a 
prerequisite for an effi  cient movement of legal transactions
Publicity in the narrow sense has been described above as the requirement that pro-
perty rights should in one way or another be public. According to Benjamin87, this 
requirement is the direct result of natural justice. Since property rights are effective 
against third parties, natural justice demands that they should be public to third 
parties.88

With regard to security rights in particular, one could argue that other creditors 
should be informed about any proprietary security right. The debtor’s patrimony 
serves as collateral for all his debts (Article 3:276 DCC). According to the paritas cre-
ditorum, creditors have, among them, an equal right to be paid from the net proceeds 
of the property of their debtor in proportion to their claims (Article 3:277 par. 1 
DCC). Preference arises from the mortgage, the pledge, a privilege and any other 
reason determined by law. A mortgage or a pledge will in most cases be the result 
of an agreement between the debtor and the creditor. If the debtor establishes a 
security right for the benefi t of one or more creditors, the other creditors should be 

86 See the discussion between Struycken who is a strong proponent of introducing a registration 
system and Beekhoven van den Boezem who is against the introduction of such a system. See 
Struycken 2009, p. 115-185, Beekhoven van den Boezem & Goosmann 2010, p. 43-55, Beekhoven 
van den Boezem 2010, p. 46-47. See also Hamwijk 2011, p. 615-620.

87 Benjamin 2000, p. 105-106.
88 Cf. Van Erp 2012(a), p. 75-76. See also, Hamwijk 2014, p. 37, Juutilainen 2018, p. 158.
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able to know about it.89 An exception has after all been made to the principle that all 
creditors have an equal right to take recourse against the debtor’s patrimony.

Another fundamental argument for the requirement of publicity is the interest 
of a smooth movement of legal transactions (soepel lopend rechtsverkeer).90 If all 
property rights over a particular good were knowable, third parties would not be 
in the dark about whether they have acquired this good from someone who has the 
right of disposal or whether the good might already be encumbered with a limited 
property right. This transparency might in turn have a positive effect on commerce.

False appearance of wealth
The traditional objection to lack of publicity is that it creates a false appearance of 
wealth. Since a pledge grants the creditor the right to take preferential recourse 
against the encumbered assets, other creditors will in most cases no longer be able 
to take recourse against these assets. Depriving other creditors from the ability to 
take recourse is problematic if this occurs in a secret manner. The creditor appears 
to possess more wealth than he actually owns. Of course this objection gains weight 
as the number of encumbered assets increases.91

An argument often raised against this objection is that the danger of a false 
appearance of wealth is omnipresent in today’s world, because a company may have 
borrowed, hired or leased one or more of its assets.92 Even though this counter argu-
ment is in itself true, it is not convincing, at least not with regard to pledged assets. 
Since assets that have been borrowed, hired or leased do not belong to the company, 
its creditors are as a rule deprived from taking recourse against them. The pledged 
assets on the other hand do belong to the company and are in principle object for 
taking recourse (Article 3:276 par. 1 DCC). As a consequence they should not be 
excluded from the paritas creditorum in a covert manner.93

Interest of third parties
As was said earlier, the idea of publicity is construed as a requirement of natural jus-
tice. Since security rights belong to the realm of property rights, they are effective 

89 Meijers used a similar argument to justify the introduction of a registered pledge. He criticised 
the transfer for security because it lacked publicity. Meijers said: ‘[…] the transfer of ownership 
for security purposes violates a generally recognised principle, namely that no creditor may by 
a mere agreement between him and his debtor obtain preference above other creditors. This is a 
principle that runs through our entire law. The transfer for security purposes makes an exception 
to this because by a mere agreement without displacement of the object a preference, a priority 
is created. […]’. Further on he remarks: ‘With a preference that one creates without something 
being apparent to the outside world, the interests of all creditors are involved.’ See Parl. Gesch. 
Boek 3, p. 703-704. (‘[…] de eigendomsoverdracht tot zekerheid maakt een inbreuk op een alge-
meen erkend beginsel, n.l. dat geen crediteur enkel door een overeenkomst tussen hem en zijn 
schuldenaar een voorrang boven andere schuldeisers kan verkrijgen. Dat is een beginsel, dat door 
ons ganse recht heenloopt. Daarop maakt de eigendomsoverdracht tot zekerheid een uitzon-
dering, doordat bij enkele overeenkomst zonder verplaatsing een voorrecht, een voorrang wordt 
geschapen.’ (…) ‘Bij een voorrang, die men schept zonder dat er iets naar buiten blijkt, zijn de 
belangen van alle schuldeisers rechtstreeks betrokken.’).

90 Cf. Füller 2006, p. 252.
91 Cf. Van Oven 1930, p. 13, Meijers 1936, p. 272.
92 Hamwijk 2014, p. 40-45.
93 Vriesendorp & Barendrecht 1993, p. 30-31.
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against third parties. The latter should thus be able to know about their existence. 
With respect to security rights, publicity is particularly relevant for the (prospective) 
creditors of the security provider. If security rights are somehow public, potential 
creditors will be better able to determine their legal position. Creditors can deter-
mine whether and, if so, which assets have been encumbered with a pledge. This 
information gives an indication of the debtor’s creditworthiness. It allows creditors 
to determine their prospective position in bankruptcy and adjust it accordingly. They 
may for instance raise the interest rate, demand for personal suretyship or decide to 
only conduct business with low-risk debtors.94

The interest of the secured creditor
What has been said about the ordinary creditor also applies to the secured creditor. 
Before deciding to offer credit on a secured basis, the prospective secured creditor 
will be in a similar position as any other prospective creditor. He would like to have 
information about the debtor’s creditworthiness and his legal position with regard 
to other creditors in case of bankruptcy, in particular whether there are secured 
creditors with a higher priority.

Apart from the information function, publicity will also enhance the position of 
the pledgee. Since the non-possessory pledge is not outwardly visible, its droit de 
suite is not very strong. The creditor with a non-possessory pledge may lose his right 
to someone who has acquired the object in good faith (Article 3:86 par 2 DCC). In 
case of several encumbrances with a right of pledge, the non-possessory pledge may 
lose priority to a posterior possessory pledge (Article 3: 238 par. 2 DCC). Security 
rights over claims have other fl aws caused by the lack of publicity. As long as no noti-
fi cation has been made, the debtor can still pay in discharge of his obligation to the 
pledgor (Article 3:246 par. 1 DCC). Payment will cause the pledge to extinguish. Since 
the pledgee was not entitled to demand and receive payment, he will not be able to 
claim restitution from the pledgor (Article 6:37 DCC). Nor will the pledge continue 
in the received payment by way of substitution.95 If security rights were public, there 
would be less need to protect third parties at the expense of the pledgee.96

Risk of fraud
Another argument to increase publicity of security rights is preventing the risk of 
fraud.97 This argument is related to the second argument – preventing a false appea-

94 See Struycken 2009, p. 175, Juutilainen 2018, p. 159.
95 Under certain circumstances, the (former) pledgee will maintain his right of priority. If the 

pledgor is bankrupt and the trustee receives payment of the pledged claim, the pledgee will be 
entitled to be paid out of the proceeds in accordance with his priority but will have to contri-
bute in the general bankruptcy costs (the rule of Mulder q.q. v CLBN). See HR 17 February 1995, 
ECLI:NL:HR:1995:ZC1680, NJ 1996, 471 (Mulder q.q. v CLBN). The rule of Mulder q.q. v CLBN muta-
tis mutandis applies in case a creditor – following a garnishment order – collects silently pledged 
claim. The pledgee will still be entitled to receive payment in accordance with his priority. See HR  
23 April 1999, ECLI:NL:HR:1999:ZC2869, NJ 2000, 30 (NBC v Sisal), par. 4.2. Outside these circum-
stances, the pledgee will simply lose his right of pledge including the priority. See HR  12 July 2002, 
ECLI:NL:HR:2002:AE3387, NJ 2003, 194 (Rabobank Soest-Baarn v Knol q.q.).

96 Cf. Struycken 2009, p. 175.
97 Book IX, DCFR full edn (Sellier 2009), p. 5469.
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rance of wealth – but there is an important difference. Fraud suggests a deliberate 
act. The pledgor may for instance lie to a credit institution about the existence of a 
prior security right to increase its chances of obtaining a loan. Since the non-pos-
sessory pledge is not public, it may be diffi  cult to determine whether there has been 
a previous encumbrance. Of course, a pledgor is obliged to declare in the deed of 
pledge that he is entitled to dispose of the object and disclose the existence of any 
limited property right (Article 3:237 par. 2 DCC). This obligation offers little protec-
tion. A debtor who is in desperate need of money, may have a strong incentive to lie, 
even if this results in committing forgery.98

10.5.2. Arguments against more publicity, in particular against the 
introduction of a registration system

The plea for more publicity has met with resistance in the legal literature as well – 
most notably from Beekhoven van den Boezem and Goosmann99. According to them, 
the proposition that the lack of publicity is problematic, is gravely overstated and 
can hardly justify the call for a public registration for the pledge. Their arguments 
basically consists of two limbs and will be discussed hereinafter. Since the argu-
ments of Beekhoven van den Boezem and Goosmann are strongly intertwined with 
the plea to introduce a registration system, it is necessary to run ahead of things by 
admitting here that registration is indeed the proper way of publicity. The question 
how a registration system should be designed for Dutch law and how this system 
relates to other methods of publicity will be discussed later on.

Lack of publicity is overrated
First of all, Beekhoven van den Boezem and Goosmann argue that the proposition 
is greatly overstated that security rights are not knowable. They argue that third 
parties – in particular prospective credit providers – can learn about the existence 
of a pledge through the company’s balance sheet. On the basis of Article 2:375 
par. 3 of the Dutch Civil Code – dealing with the information on the balance sheets – 
a balance sheet should not only mention the companies’ liabilities, but also indicate 
whether any real security right has been provided for these liabilities and in what 
form the security is taken. This option has been brought forward by Vriesendorp and 
Barendrecht as well, but they have put it aside as inadequate. The balance sheet only 
refers to a particular fi nancial year and does not mention to whom security has been 
provided. Furthermore, the balance sheet tends to be published far too late – some-
times months after the close of the fi nancial year. The information may therefore be 
outdated and/ or incomplete.100

Even though Beekhoven van den Boezem and Goosmann acknowledge this point, 
they deny that it is problematic. They argue that the relation between the bank and 
the credit taker is based on the principle of quid pro quo. If a company wants cre-
dit, it will have to provide the relevant information to the bank, i.e. the most recent 

98 Cf. Vriesendorp & Barendrecht 1993, p. 10.
99 Beekhoven van den Boezem & Goosmann 2010, p. 43-55.
100  Vriesendorp & Barendrecht 1993, p. 31-32.
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balance sheet of the company, and the so-called management letter (management-
brief) which contains information about the company’s weaknesses. The company’s 
own balance sheet, which has not been ‘stripped’, does contain information about 
the company’s credit providers and which security has been provided to them.101

They further downplay the problem of lack of publicity by arguing that banks do 
not always demand security rights in exchange for credit. Big companies are often 
fi nanced without the bank asking for security. Other mechanisms are in place like 
a negative pledge clause. Beekhoven van den Boezem and Goosmann only admit 
that banks run a risk when fi nancing small businesses.102 Providing credit to small 
businesses is computerised – based in part on the information from the balance 
sheets – and often occurs in exchange for security rights. It is possible that some of 
the company’s goods have already been encumbered with a pledge. This risk should, 
according to Beekhoven van den Boezem and Goosmann, not be exaggerated. At the 
very most, it is a company car that has been pledged to a lease company. The bank 
on the other hand takes security over all the present and future inventory, stock and 
claims of a company. Furthermore, a company is contractually obliged to provide the 
bank with a fi rst right of pledge. If a particular good has already been pledged, the 
company will be in breach of this obligation and thus liable for damages.103

Necessity to enhance the secured creditor’s position
Secondly, Beekhoven van den Boezem and Goosmann deny that more publicity – in 
the form of a public register – would be necessary to enhance the secured creditor’s 
position. They argue that the threat of losing a pledge on the basis of Article 3:86 
par. 2 DCC or the threat of a change in priority pursuant to Article 3:238 par. 2 DCC 
should not be overestimated. In order to invoke these provisions, the third party 
or second pledgee has to be in good faith the moment he obtains physical control 
over the pledged object. Beekhoven van den Boezem and Goosmann believe that 
good faith should not readily be accepted in case the second pledgee is a bank. Since 
banks are able to determine whether a particular object is encumbered, a bank will 
not be in good faith if it has not conducted the necessary investigations. These inves-
tigations cannot be expected from private individuals. However, Beekhoven van 
den Boezem and Goosmann argue that the introduction of a public register would 
not solve this problem. One cannot require private individuals to inspect the public 
register every time they acquire a movable object if they wish to act in good faith.104 
The introduction of a public register will, in their eyes, not take away the risk of 
losing a pledge to a third party who acquired the object in good faith.

Beekhoven van den Boezem and Goosmann further argue that in practice, banks 
are hardly ever confronted with the situation that their right of pledge is lost or with 
a change of rank. The small number of cases in which the bank does lose its right 
of pledge or in which a change of priority occurs do not justify the introduction of 
a public register. Researching a register is a costly affair. Since the number of cases 

101 Beekhoven van den Boezem & Goosmann 2010, p. 46-47.
102 Ibid, p. 47-48.
103 Ibid, p. 48-49.
104 Ibid, p. 51-52.
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in which a loss of rights occurs is low, it is better according to Beekhoven van den 
Boezem and Goosmann that banks simply pass on the costs of this risk to the price 
of providing credit.105

10.5.3. The merit of these counter arguments

It is clear that Beekhoven van den Boezem and Goosmann have written these coun-
ter arguments from the perspective of banks. Their arguments are one-sided and 
therefore not convincing. Even though it is true that banks play a crucial role in the 
provision of credit, the law should not be blind for other interests as well. A (fair) 
balance should always be struck between the interests of the secured creditor, the 
debtor and the debtor’s other creditors.

Other companies may not be in a position to demand information from their 
perspective counter parties
Beekhoven van den Boezem and Goosmann’s fi rst argument in essence suggests that 
the existence of a pledge is suffi  ciently knowable, at least to banks. Since companies 
depend on banks for credit, the latter are in a strong negotiating position. A bank is 
probably able to demand full disclosure of a company’s fi nancial position, including 
detailed information about whether the company has obtained credit from another 
party and whether security has been provided to the credit provider. The problem is 
that the company will not be willing to disclose this information to other prospective 
business partners with whom it is on equal footing. A supplier, for instance, that 
wants to do business with this company will have to rely on the information known 
from the public balance sheet. This information may be outdated and or incomplete.

Publicity and third-party protection
Their second argument is unconvincing as well. The argument is partly based on the 
idea that more publicity will not necessarily lead to an enhancement of the pledgee’s 
position. According to Beekhoven van den Boezem and Goosmann, private indivi-
duals cannot be required to research the public register every time they acquire an 
object.106 The demand for an effi  cient movement of goods confl icts with such a duty 
to inspect the public register. As a consequence, a pledgor may still lose his right to 
a third party pursuant to Article 3:86 par. 2 DCC. This argument is rather weak. If a 
public register for the pledge is introduced in the Dutch legal system, the term good 
faith in the sense of Article 3:86 par. 2 DCC will have to be adjusted. The same is true 
for the phrase ‘known nor should have known’ in Article 3:238 par. 2 DCC. A balance 
will have to be struck between the interest of an effi  cient movement of goods on the 
one hand and the protection of the secured creditor on the other hand. Inspiration 
can be drawn from Article 9 of the Uniform Commercial Code (UCC).

The drafters of Article 9 UCC have thought about the competition between a 
secured creditor and an acquirer of the collateral. Since this matter is subject to 
detailed rules, the discussion will focus on the broad outlines. A security interest 

105 Ibid, p. 52.
106 Ibid, p. 50-51.
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that is perfected (normally through notice fi ling) will be effective against the buyer 
of the collateral (UCC 9-317(b), 9-201, 9-315 (a) (1)). In other words, the buyer bears 
the consequences of not having checked the public register. An important exception 
is made for inventory collateral. On the basis of section 9-320 (1) (a) UCC, a buyer in 
the ordinary course of business obtains free of a security interest even if the security 
interest is perfected and the buyer knows of its existence. The rule is inspired by 
effi  ciency. It ensures that goods belonging to inventory can be transferred free from 
a security interest. A secured creditor is assumed to have given assent to the disposal 
of inventory collateral. His security interest will continue in the proceeds (UCC 9-315 
(a) (2)).107

If the legislator ever decided to introduce a public register for the pledge in Dutch 
law, it might consider adopting a similar rule. The starting point would be that the 
risk of not searching the register is for the acquirer of the object. However, an excep-
tion should be made for goods bought in the ordinary course of business.

Publicity and the interest of banks
Beekhoven van den Boozem and Goosmann downplay the need to enhance the secu-
red creditor’s position by arguing that in practice banks are hardly ever confronted 
with the situation that an object has been encumbered with an anterior right of 
pledge or that they lose their right to a third party who has acquired the object in 
good faith. In other words, they don’t deny that there is a risk, but they believe it is 
unlikely to happen. This low risk can, according to them, not justify the introduction 
of a public registration system for the pledge to enhance the pledgee’s position.

Since their arguments appear to have been written with the interest of banks in 
mind, it is odd that they would fi nd the present legal situation acceptable. A stronger 
right of pledge would also be in the interest of banks, especially in view of the Capi-
tal Requirements Regulation (CRR)108. On the basis of the CRR, banks and other credit 
institutions must meet certain capital requirements. Since banks are engaged in acti-
vities that expose them to risks – like credit risk in case of a loan – they are obliged 
to keep an amount of capital that is proportionate to their total risk exposure. These 
capital requirements and the quality standards that the capital must meet, need to 
ensure that banks are better capable of taking their losses.109

How these capital requirements are precisely determined is too complicated to 
discuss here. It suffi  ces to stick to the broad outlines.110 The capital requirement is, 
as was said above, proportionate to the total risk exposure. Part of this total risk 
exposure is the risk weighted exposure amounts for credit risk (Article 92 par. 3 (a) 
CRR). The risk-weighted amount – sometimes also called risk-weighted assets – is 

107 Sigman 2004, p. 71-72.
108 Regulation 575/2013 of the European Parliament and of the Council of 26 June 2013 on pruden-

tial requirements for credit institutions and investment fi rms and amending Regulation (EU) 
648/2012, OJ L 176/1

109 Hull 2018, p. 347-348.
110 These broad outlines are based on Hull’s discussion of the 1988 BIS accord (Basel I). See Hull 2018, 

p 350-353. Even though the rules in Regulation 575/2013 are more elaborate and detailed, the 
basic idea of capital requirements has not changed.
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an indication of the bank’s total credit exposure.111 As one can imagine the different 
assets on a bank’s balance sheet entail different degrees of risk: gold has virtually 
no risk (risk weight: 0 %); loans to governments have a higher risk weight (20%) and 
loans to corporations have a yet higher risk weight (100%). Now, imagine that Bank 
A has lent Company B € 100,000. The risk-weighted asset would be € 100,000 (the 
principal amount × risk weight which in this case is 100% ). If the required capital 
is 8 % of the risk-weighted assets, Bank A will be required to keep capital equal to 
€ 8,000 for this loan.

The bank can demand collateral to lower the credit risk. Since collateral lowers 
credit risk, the bank will have to keep less capital. However, the collateral must qua-
lify as eligible and have to meet the conditions set out in the CRR. Article 210 CRR 
enumerates a number of requirements for physical collateral other than immovable 
property. The requirement under (a) states that

‘the collateral arrangement under which the physical collateral is provided to an institution shall 
be legally effective and enforceable (…) and shall enable that institution to realise the value of the 
collateral within a reasonable timeframe.’

A pledge over a movable object will probably not fully answer to this requirement, 
because this right may be lost pursuant to Article 3:86 par. 2 DCC or may change of 
priority with an anterior right of pledge (Article 3:238 par. 2 DCC). The bank cannot 
guarantee that the (agreement of) pledge will be effective and enforceable. Even though 
this situation is rare – as Beekhoven van den Boezem and Goosmann stated – the bank 
will still have to take the risk into consideration. The law of large numbers is applicable 
here. Since the bank has concluded these secured transactions on a large scale, it is 
bound to go wrong at some time. As a consequence, the bank will have to keep more 
capital than would be required, if the pledge were more certain. More publicity to 
enhance the certainty of the right of pledge will thus also be in the interest of banks.112

Publicity and market effi  ciency
The lack of publicity may also have an adverse consequence on market effi  ciency. As 
was said just now, Beekhoven van den Boezem and Goosmann downplay the pro-
blem of lack of publicity by relying on the law of great numbers. According to them, 

111 Hull 2018, p. 350.
112 No one is more aware of the importance that a right of pledge should be certain than Beekhoven 

van den Boezem. He together with Van den Bosch wrote in 2015 that ‘it is crucial that a bank may 
rely on the certainty, durability, the enforceability and thus the value of the provided security: 
security rights have to be certain. Uncertainty about this at any given moment will immedia-
tely lead to a problem. Not just at the moment when the security rights were to be enforced 
because the credit taker defaults his obligation, but also directly – even if the credit taker properly 
performs his duties of the loan agreement – because the bank is forced to keep more capital for 
the loan in question. [translation DFK]’ (‘(…) cruciaal is dat een bank moet kunnen vertrouwen 
op de hardheid, houdbaarheid, uitwinbaarheid en dus de waarde van de gestelde zekerheden: 
zekerheid moet zeker zijn. Als daarvoor op enig moment twijfel is, ontstaat direct een probleem. 
Niet pas op het moment dat de desbetreffende zekerheidsrechten zouden moeten worden uit-
gewonnen omdat de kredietnemer zijn verplichtingen uit de fi nancieringsovereenkomst niet 
nakomt, maar direct, ook als de kredietnemer zijn verplichtingen netjes nakomt, omdat de bank 
dan meer kapitaal voor de betreffende lening moet aanhouden.’). See Beekhoven van den Boezem 
& Van den Bosch 2015, p. 201.
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a bank is hardly ever confronted with an anterior right of pledge, a loss of right in 
the sense of Article 3:86 par. 2 DCC or a change of priority in the sense of Article 
3:238 par. 2 DCC. The damage sustained by the odd chance that a bank is confronted 
with one of the aforementioned situations, can be calculated in the price of credit. In 
other words, the price of credit is higher than it needs to be.

However, banks are not the only ones that are faced with risks associated with 
lack of publicity. Prospective creditors of a company may want to know whether the 
company has provided a right of pledge, and if so, what assets have been encumbe-
red. This information is important for the prospective creditor – like a supplier – to 
determine whether he will enter into business with the company and under what 
conditions. If certain goods have been pledged, the supplier will not be able to take 
recourse against those goods. As a consequence, the supplier may decide to supply 
goods under retention of title, or charge a higher interest rate to cover this risk. Sup-
pliers that neither have this information nor can obtain it against reasonable costs 
may charge an interest rate that is either too high or too low, or they may decide not 
to enter into business with the company at all.113

After Dix q.q. v ING, the lack of publicity has become even more problematic. Sup-
pliers and other third parties will now presume that a company has pledged all his 
existing and future goods to the bank. It is of course possible that a company is not 
subjected to the mechanism of a collective deed of pledge. However, the omnipre-
sence of this mechanism creates a presumption of the contrary.

Publicity and the creation of a level playing fi eld
The introduction of a public registration system may also help create a level playing 
fi eld in the EU with regard to providing credit. In order to explain this point, it may 
be useful to have a look at German law as well. German law is similar to Dutch law 
in the sense that a German security right over personal property does not have to be 
made public either. The Sicherungsübereignung and the Sicherungsabtretung are as a 
rule undisclosed security devices.

It appears that the lack of publicity is not considered problematic in German law. 
Discussions about the introduction of a registration system for security rights are 

113 Whether secured credit is actually effi  cient from the perspective of the debtor is open for debate. 
See the discussion in the American legal literature between Schwartz 1981 and, among others, 
White 1984. According to Schwartz, secured credit is ineffi  cient for the debtor. His argument is 
based on the following presumptions: creditors (i) can learn and react to the existence of security, 
(ii) can calculate risks of default reasonably precise, (iii) are risk-neutral and have (iv) homoge-
nous expectations respecting default probabilities. If the debtor provides security to obtain credit, 
the encumbered assets are no longer available for recourse purposes to other creditors. Since the 
security rights are public, all creditors are presumed to be informed about the existence of the 
security rights. The secured creditor will charge a lower interest rate because his claim is covered 
by the security right, while the unsecured creditors in turn will charge a higher interest rate. As a 
consequence, the debtor’s total interest bill is not effected by the existence of security. However, 
since taking security is costly, Schultz argues that the debtor would be worse off with security 
than without it. Schwartz 1981, p. 7-8. This is not the place to discuss Schwartz’ argument in 
detail. However, even if Schwartz is correct, the lack of publicity will still have a distorting effect. 
The argument is based on the presumption that other creditors can learn of the existence of a 
security right. Lack of publicity may incite unsecured creditors to charge an interest rate that is 
based on the presumption that all or part of the assets will not be available for recourse purposes. 
If this presumption is inaccurate, the interest rate will be too high.
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not held in a national context, but only arise in connection with international devel-
opments. German banks do not perceive the lack of publicity as problematic. Just like 
Dutch banks, they rely on the information provided by their prospective borrowers 
about any encumbrances of their assets. Incidents of fraud are not abundant and the 
adverse consequences of the odd imposter are taken for granted. Banks believe that 
the damages caused by the occasional imposter do not justify the costs and efforts of 
introducing and operating a registration system.114

Even though German banks and Dutch banks do not perceive a system of undis-
closed security rights as problematic, it is questionable whether such a system is 
sustainable in the long run. If the European integration continues, in particular the 
European banking market, a system of undisclosed security rights may become pro-
blematic. McCormack has argued that a registrationless regime of security rights 
only works well in a relatively closed credit market. Such a market is characterised 
by a small number of players that know the ropes well. He writes:

‘In a closed credit market, leading banks have detailed information on the fi nancial behaviour and 
credit needs of businesses. This is much less likely in a Europe wide credit market with fi nancial 
institutions operating across national frontiers. Potential lenders simply do not have the business 
background and information on potential borrowers. If one does not have information that is 
publicly available through a fi ling system, then fi nancial institutions who are trying to enter the 
credit market are also effectively excluded.’115

Many factors of course may limit the potential of cross-border lending. Some of these 
factors may be diffi  cult to regulate, like language barriers, preferences of potential 
borrowers for domestic lenders, the distance between potential borrowers and the 
lender.116 However, if the lack of transparency with respect to security rights is per-
ceived as a hindrance for cross-border lending, the European Commission may take 
harmonising measures. These may include the introduction some sort of registration 
system for security rights over movable property.

The previous two paragraphs have demonstrated that the lack of publicity may 
be problematic for a number of reasons. In the legal literature, arguments have been 
put forward against the need for more publicity, but these have been written with 
the bank’s perspective in mind. Although banks may have the means to obtain infor-
mation about the fi nancial status of a perspective credit taker, other potential cre-
ditors will not have this ability. They should also be able to determine with relative 
ease whether their counterparty has established a security right over one or more 
of its goods.117

114 See Rakob 2007, p. 66.
115 McCormack 2008, p. 117.
116 Cf. Whitepaper on the integration of EU Mortgage Credit Markets, COM (2007) 807 fi nal, p. 3.
117 A number of authors have expressed doubt whether prospective creditors would actually consult a 

public registration to determine the credit worthiness of their clients. See Snijders 1970, p. 34. See 
also Hamwijk 2011, par. 4.1. Hamwijk argues that the decision to provide credit is predominantly 
based on trust that the creditor has in a company. She substantiates this by referring to the expe-
rience in other legal systems that are familiar with a registration system. Apparently, credit providers 
in those systems do not inspect the register before providing credit. Even if this is true, it cannot serve 
as an argument not to introduce a registration system. The starting point should be that third parties 
should be able to know about the existence of a security right, even if they choose not to use it.
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10.5.4. Registration and other means of publicity

In order to ensure publicity, the law can adopt one or more methods. Dispossession 
was traditionally the method to ensure that security rights over movable objects 
were made public. Nowadays, registration is regarded as the method to ensure publi-
city. Recently a number of Member States – including France and Belgium118 – have 
adopted – a registration system for security rights over goods.119 The model rules 
in the DCFR for security rights are also based on the idea of registration. However, 
the effectiveness of a registration system depends on the organisation thereof. The 
question arises what the ideal system of registration would look like for Dutch law. 
Since it would go beyond the subject of this book to discuss every aspect of the ideal 
system, the following discussion will concentrate on four subject matters, namely 
the scope of the registration system, the method of registration, the purpose of regis-
tration and its relation to other means of publicity. For this purpose a comparison 
will be made between, French law, English law and the model rules in Book IX of the 
DCFR.

Scope of the registration system
Although French law, English law and the DCFR are familiar with a system of regis-
tration, the organisation of each registration system is different. French law on 
security rights in the Code civil was drastically reformed in 2006. One of the major 
changes concerned the pledge over movable objects, the so-called gage. The pledge 
agreement is now a consensual agreement rather than a real agreement. As a con-
sequence, it is possible to establish a non-possessory pledge over movable objects. 
Publicity of a non-possessory pledge is ensured through registration (Article 2337 j° 
2338 Cc.). The problem is that the registration system in the Code civil is limited to 
a pledge over movable objects. Other security rights over movable objects, like the 
retention of title (réservé de propriété à titre de garantie) and the security ownership 
(fi ducie sûreté) are not made public.120 The same is true for the pledge over claims, 
the so-called nantissement. Since the reform of 2006, the establishment of a nantis-
sement no longer requires notifi cation of the debtor. It is also possible to establish an 
undisclosed nanitssement that is not made public. Outside the Code Civil, there are 
specifi c laws that require registration of security rights over specifi c assets, like the 
warrant agricole. French law is thus a patchwork with regard to publicity of security 
rights.

118 Belgium adopted the so-called Pledge Act (Pandwet) in 2013. Act of 11 July 2013 to amend the 
Civil Code concerning security rights over movable property en to abolish several provisions in 
this area,  Belgisch Stb. 2013, n° 222, p. 48463. (Wet van 11 juli 2013 tot wijziging van het Burgerlijk 
Wetboek wat de zakelijke zekerheden op roerende goederen betreft en tot opheffi  ng van diverse 
bepalingen ter zake, Stb. 2013, n° 222, p. 48463. This Act as well as the National Pledge Register 
(Nationale Pandregister) came into force on 1 January 2018. See Article 36 Act of 25 December 
2016 containing amendments to different provisions concerning proprietary security rights over 
movable property, Belgisch Stb. 2016, n° 348, p. 91950.

119 See for an extensive overview of Western European countries that have adopted a registration 
system, Hamwijk 2014, p. 7.

120 See Aynès & Crocq 2017, par. 784, p. 466, par. 801, p. 475, Simler & Delebecque 2016, par. 694, p. 
649, Bourassin & Brémond 2018, par. 784, p. 520.
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English law has recently become more uniform with regard to the publicity of 
company charges. In 2013, the Companies Act 2006 has been amended by a statu-
tory instrument.121 These amendments have simplifi ed the scope of the registration 
requirement. Under the old regime, section 860 under (7) of the Companies Act 2006 
contained a list of charges that had to be registered. They included:
(a)  a charge on land or any interest in land, other than a charge for any rent or other 

periodical sum issuing out of land,
(b)  a charge created or evidenced by an instrument which, if executed by
 an individual, would require registration as a bill of sale,
(c)  a charge for the purposes of securing any issue of debentures,
(d)  a charge on uncalled share capital of the company,
(e)  a charge on calls made but not paid,
(f)  a charge on book debts of the company,
(g)  a fl oating charge on the company’s property or undertaking,
(h)  a charge on a ship or aircraft, or any share in a ship,
(i)  a charge on goodwill or on any intellectual property.

It was sometimes diffi  cult to determine whether a particular charge fell under one 
of the categories in the list or not. One of the advantages of the new regime is that 
in principle all charges122 created by a UK-registered company123 must be registered 
within 21 days after it has been created (section 859A Companies Act 2006). Two 
charges have been explicitly mentioned in section 859A (6) Companies Act 2006 that 
are excluded from the registration requirement. Oher Acts may of course exclude the 
registration requirement of section 859A Companies Act 2006. An example thereof 
is security interests in fi nancial collateral within the meaning of the Financial Col-
lateral Arrangements (No. 2) Regulations.124 The regime is limited to security rights 
over goods in which the debtor has an interest or a power of disposal. A company 
cannot provide security over assets that do not belong to it. Retention of title clau-
ses do not constitute charges for the purpose of the Companies Act 2006. A seller 
who supplies goods under retention of title is regarded as full owner, rather than a 
chargee.125

Book IX of the DCFR adopts a functional approach with respect to the regis-
tration of security rights. Article IX 1:101 par. (I) states that Book IX applies to the 
following rights in movable property based upon contracts for proprietary security: 
(a) security rights; and (b) ownership retained under retention of ownership devi-
ces. Paragraph 2 under (a) of Article IX 1:102 DCFR states that a limited property 
right that is generally recognised as designed to serve as proprietary security con-
stitutes a security right. One security right is mentioned in particular and that is the 

121 The Companies Act 2006 (Amendment of Part 25) Regulations 2013, SI 2013/600.
122 Goode & Gullifer 2018, par. 2-18 - 2-19, p. 81-82.
123 Before the reform, a separate registration scheme existed for charges created by Scottish com-

panies. There is now one regime for registration that in principle applies to all charges created by 
UK-registered companies. See Goode & Gullifer 2018, par. 2-22, p. 84.

124 See for other categories of security interest that do not require registration, Gullifer & Goode 2018, 
par. 2-19 p. 81-82.

125 See Clough Mill Ltd v Martin [1984] All ER 982.
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pledge. The provision under (b) contains two substantive criteria to qualify a right as 
security right.126 It must concern (i) a limited right based on a contract for proprie-
tary security and which is (ii) intended by parties to entitle the secured creditor to 
preferential satisfaction or has this effect. Article IX 1:102 par. 3 and 4 DCFR deter-
mines under which circumstances a consensual agreement must be converted to a 
proprietary security right.127 Finally, Article IX 1:103 DCFR enumerates the retention 
of title devices that fall under the regime of Book IX, including the requirement of 
registration.

The different purposes of registration
The requirement of registration serves a number of common functions within the 
different legal systems at hand. From the perspective of the secured creditor, regis-
tration of the security right ensures that the security right becomes effective against 
third parties.

Perfection: third-party effectiveness
As was said above, the agreement of pledge in French law has become a consensual 
agreement, rather than a real agreement. The agreement of pledge is valid by dra-
wing up a document containing a description of the secured debt, the number of 
objects that are pledged as well as their nature or type (Article 2336 Cc.). In order for 
the pledge to become effective against third parties, the object has to be brought in 
the hands of the creditor or a designated third party – dépossession – (Article 2337 
par. 2 Cc.), or the pledge must be publicised (Article 2337 par. 1 Cc.). Registration 
thus ensures that the non-possessory pledge is effective against third parties.

In English law, registration of a company charge serves a similar purpose. A 
security right that has attached to an asset gives the secured creditor a right in rem 
against the debtor. However, this right in rem is (somewhat paradoxically) not neces-
sarily effective against third parties.128 An extra step – called perfection – is requi-
red to ensure that the security interest has third-party effectiveness. Perfection is 
regarded as a form of public notice.129 As has been explained above, with regard to 
company charges perfection is usually achieved via registration. Failure to register 
the charge within the prescribed period will result in the charge being void against 
a liquidator of the company; an administrator of the company and a creditor of the 
company (section 859H under (3) Companies Act 2006).

The DCFR follows a similar pattern. A security right that has been created is 
ineffective against the classes of third parties mentioned in Article IX 3:101 par. 1 
(a)-(c) DCFR unless the requirements in Chapter 3 are met. The classes of third par-
ties include holders of proprietary rights, including effective security rights, in the 
encumbered asset; a creditor who has started to bring execution against those assets 
and who, under the applicable law, has obtained a position providing protection 
against a subsequent execution; and the insolvency administrator of the security 

126 Book IX, DCFR full edn (Sellier 2009), p. 5394.
127 Book IX, DCFR full edn (Sellier 2009), p. 5395-5396.
128 See Goode & Gullifer 2018, par. 2-02, p. 65-66.
129 Ibid, par. 2-16, p. 78-79.
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provider. The perfection requirements mentioned in Chapter 3, inter alia, include 
registration.

Priority
Since registration is a method to ensure third-party effectiveness, the moment of 
registration will as a rule also determine the security right’s priority. In French law, 
registration of the pledge over movable occurs at the registry of the tribunal de com-
merce in the resort where the pledgor is registered or settled.130 The pledge obtains 
third-party effectiveness from the date of registration. When the same object is 
encumbered by two non-possessory pledges, the priority is determined by the 
moment of registration (Article 2340 par. 1 Cc.). An object that is encumbered with a 
non-possessory pledge, may subsequently be encumbered with a possessory pledge. 
The anterior pledge will take priority over the possessory pledge notwithstanding 
the pledgee’s right of retention (Article 2340 par. 2 Cc.).131 In the mirror situation, the 
possessory pledge will take priority over the non-possessory pledge.

In English law, priority is based on the principle of nemo dat quod non habet. This 
means that in case of a dispute about priority the fi rst in time wins.132 When ap-
plied to a dispute between two non-possessory charges, the fi rst in time of creation 
will be relevant. The time of registration is irrelevant provided that registration has 
been made within the prescribed period.133 A charge created on 1 April but regis-
tered on 15 April, will have priority over a second charge that has been registered on 
10 April, but created on 4 April. This solution, however, is somewhat counterintui-
tive, because registration in accordance with sectiom 859A Companies Act 2006 ren-
ders the charge enforceable against other secured creditors. Apparently, registration 
under section 859A Companies Act 2006 is not a priority point.134 Charges have to be 
registered within a period of 21 days that runs from the time of creation in order to 
be enforceable. When two charges have been registered within the prescribed time, 
their moment of creation will determine priority. Of course a security right that has 
not been perfected will, as a rule, lose against a charge that has been registered.135 
There are still other priority rules, but discussing them would unnecessarily com-
plicate matters. The discussion focuses on the broad outlines.

Priority under the DCFR is determined by the rules in Chapter 4 of Book IX. The 
general rule is that priority between security rights and priority between a security 
right and other limited proprietary right is determined by the relevant time (Article 
IX 4:101 par. 1 DCFR). The relevant time for security rights is the time of registration 
or the moment it became otherwise effective in accordance with the rules of Chapter 
3. For other limited proprietary rights the relevant time is the time of creation (Arti-
cle IX 4:101 par. 2 DCFR). A perfected security right has priority over non-perfected 

130 Cabrillac & Pétel 2015, par. 779-780, p. 580-581, Aynès & Crocq 2017, par. 509-510, p. 303-305, 
Bourassin & Brémond 2018, par. 912-913, p. 598-599.

131 Aynès & Crocq 2017, par. 510, p. 304-305.
132 Beale, Bridge, Gullifer & Lomnicka 2018, par. 13.01, p. 495, Goode & Gullifer 2018, par. 5-03-5-04, 

p. 179.
133  Beale, Bridge, Gullifer & Lomnicka 2018, par. 13.10, p. 499.
134 Goode & Gullifer 2018, par. 5-16, p. 184 -185.
135 Ibid.
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security rights (Article IX 4:101 par. 3 DCFR). Priority between non-perfected secu-
rity rights is determined by their moment of creation (Article IX 4:101 par. 4 DCFR).

Publicity
The third important function that registration serves is to ensure publicity of security 
rights. In the three legal systems at hand, the register is open for public inspection: 
anyone can consult them to obtain information.

Under French law, the registration of the non-possessory pledge is governed by 
Décret n° 2006-1804 of 23 December 2006136. The pledgee who wants to register a 
non-possessory pledge with the local tribunal must submit the original agreement 
of pledge and a bordereau containing information which, inter alia, identifi es the 
parties, the secured claim, the encumbered objects and any specifi c clauses, like a 
pacte commissoire. The information is collected in a national database (fi chier natio-
nal) which can be consulted by anyone via the internet.137 A search can be made 
on the basis of the pledgor’s name and the category of assets to which the pledged 
good belong. When a match is found, the searcher may request the local tribunal 
where the pledge has been registered for additional information.138 Registration thus 
informs the rest of the world about the existence of the pledge. Once a pledge has 
been registered, a subsequent transferee will not be able to invoke third-party pro-
tection offered by Article 2276 Cc. (Article 2337 par. 3 Cc.).139 Third parties are thus 
considered to be informed about the pledge.

Although it is well established in English law that registration is a form of con-
structive notice140, uncertainty exists about the persons to whom registration forms 
a constructive notice and about what it forms constructive notice of.141 Some scholars 
regard registration a notice to the entire world142, while others have argued that it 
merely constitutes notice to those who would be reasonably expected to search the 
register.143 This matter will not be discussed here any further. It is relatively safe to 
say that buyers in the ordinary course of business are not expected to inspect the 
register before acquiring the object.144 The question what does registration consti-
tute notice of has become uncertain due to the reform. Under the old regime (section 
869 par. 4 Companies Act 2006), the particulars that had to be registered for charges 
in general were:
(a)  if it is a charge created by a company, the date of its creation and, if it is a charge 

which was existing on property acquired by the company, the date of the acqui-
sition,

136 Décret n° 2006-1804 du 23 décembre 2006 pris pour l’application de l’article 2338 du code civil 
et relatif à la publicité du gage sans dépossession, JO 2006, 303.

137 See Cabrillac & Pétel 2015, par. 779, p, 580, Aynès & Crocq, par. 509, p. 304.
138 Article 13 Décret n° 2006-1804.
139 See Simler & Delebecque 2017, par. 708, p. 660, Aynès & Crocq, par. 509, p. 304, Cabrillac & Pétel 

2015, par. 781, p. 581.
140  Beale, Bridge, Gullifer & Lomnicka 2018, par. 12.05, p. 488-489.
141 Beale, Bridge, Gullifer & Lomnicka 2018, par.12.04, p. 488, Goode & Gullifer 2018, pa. 2-25, p. 87.
142 Gough 1996, p. 842.
143 Goode & Gullifer 2018, par. 2-31, p. 90-91.
144 Beale, Bridge, Gullifer & Lomnicka 2018, par. 12.05, p. 488-489, Gullifer & Goode 2018, par. 2-31, 

p. 90.
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(b)  the amount secured by the charge,
(c)  short particulars of the property charged, and
(d)  the persons entitled to the charge.

A similar provision still exists under the present regime (section 859D Companies 
Act 2006), but there is one important difference. In the past, a company that created 
a charge had a duty to register this charge. Non-registration not only meant that 
the charge would be unenforceable in case of bankruptcy or against other secured 
creditors, it also constituted a criminal act.145 Since registration was a duty imposed 
upon a company, the fi ling of the particulars mentioned above constituted construc-
tive notice to third parties who could reasonably be expected to make a search.146 
Whether this is still the case under the new regime is uncertain. Someone who 
inspects the register will of course have knowledge about the particulars registered 
pursuant to section 859D Companies Act 2006. It is doubtful whether constructive 
knowledge still exists by those who are expected to inspect the register, but have not 
done so. Under the new regime, non-registration is no longer a criminal act. Gullifer 
has therefore suggested that registration under the new scheme does not constitute 
constructive knowledge of anything registered.147 This argument is a bit odd from 
a Dutch law perspective. Someone who obtains a property right over a registered 
property will not be in good faith, if his ignorance concerns a fact that has been regis-
tered in the public register (Article 3:23 DCC).

Within the system of the DCFR publicity by way of registration operates as fol-
lows. The secured creditor is the person who is entitled to make entries in the register 
(Article IX 3:305 par. 1 DCFR). On the basis of Article IX 3:306 par. 1 DCFR, an entry 
must at least contain (a) an identifi ed security provider, (b) a minimum declaration 
as to the encumbered assets, (c) an indication to which category the encumbered 
assets belong, (d) the required consent by the security provider and (e) a declara-
tion of the creditor that he shall assume liability for damages caused to the security 
provider and third parties by a wrongful registration. The information that appears 
in the register is enumerated in Article IX 3:308 DCFR. It includes, the name and 
contact details of the security provider, the name and contact details of the creditor, 
a description of the encumbered asset and the category to which the asset belongs. 
Anyone can search the register for entries fi led against individual security providers 
or for entries containing specifi es descriptions of the encumbered assets (Article 
IX 3:317 and 3:318 DCFR). If the searcher wants to obtain more information about 
the security right, he may, with the permission of the security provider, request the 
creditor for information. The latter has a duty to answer this request (Article IX 3:319 
DCFR).

As was said above, it is uncertain under English law to whom registration gives 
constructive notice. The drafters of the DCFR wanted to avoid this uncertainty by 
formulating a legal fi ction.148 Good faith acquisition is a matter that is regulated in 

145 Section 860 par. 5 Companies Act 2006.
146 Goode & Gullifer 2018, par. 2-31, p. 90.
147 Ibid.
148 Book IX, full edn (Sellier 2009), p. 5604-5605.
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Book VIII (Article VIII 3:101 and 3:102 DCFR). Article IX 6:102 par. 2 DCFR fi lls in 
the good faith requirement necessary to acquire ownership free from encumbrance. 
If a security right has been properly registered, the transferee is regarded as kno-
wing that the transferee has no right or authority to transfer ownership free from a 
security right. An exception is made for a number of situations. The fi rst is that the 
transferor acts in the ordinary course of its business (Article IX 6:102 par. 2 (a) DCFR). 
The aforementioned assumption is also absent if the entry is fi led against a security 
provider different from the transferor (Article IX 6:102 par. 2 (b) DCFR). An example 
thereof is the situation where [A], the security provider, transfers the object to [B] 
who transfers it to [C]. The fi ction of knowledge applies to [B], but not to [C], because 
the entry has been fi led against [A] not [B].

Other means of publicity
The fact that the legal systems at hand are familiar with a registration does not mean 
that other forms of publicity are excluded. In French law, the agreement of pledge 
acquires third-party effectiveness either by registration or by dispossession (Article 
2337 Cc.). By placing the object in the power of the pledgee or a designated third 
party, third parties will be warned that it is no longer at the free disposal of the 
pledgor.149 However, since third parties do not know the reason for dispossession, it 
is regarded as an imperfect method of publicity.150 The requirement of dispossession 
as a means of opposability only applies to the pledge. Other security rights, like the 
fi ducie-surêté, do not require dispossession or any act of publicity.

In English law, company charges must be registered in accordance with section 
859A Company Act 2006. An exception is made for possessory security rights like 
the possessory lien and the pledge.151 Since the object is brought in the possession of 
the creditor, it is believed that third parties are suffi  ciently notifi ed about the secu-
rity right.152 As a result of implementing the Directive, a security right over fi nancial 
collateral must be perfected by possession or control. They cannot be registered 
pursuant to section 859A Companies Act 2006.153

Registration is also the main method of perfecting a security right under the 
DCFR. However, Chapter 3 of Book IX DCFR is familiar with other means of perfec-
tion. A security right over movable objects can be made effective by the secured cre-
ditor holding possession. The situations mentioned in Article IX 3:201 under (a) and 
(b) DCFR are self-explanatory; they concern the situation that the secured creditor 
or a designated third party has direct physical power over the encumbered object. 
More diffi  cult is the situation mentioned under (c). In this situation the encumbered 
object is jointly held by both the secured creditor and the security provider or by 
a third party for both parties. A security right over the encumbered object will be 
effective in this situation provided that the security provider does not have access 
to the encumbered object without the secured creditor’s express consent. Under 

149 Cabrillac & Pétel 2015, par. 757, p. 565.
150 Aynès & Crocq 2017, par. 509, p. 303.
151  Beale, Bridge, Gullifer & Lomnicka 2018, par. 9.11, p. 426-427.
152 Beale, Bridge, Gullifer & Lomnicka 2018, par. 9.11, p. 426-427, Gullifer & Goode 2018, par. 2-20, 

p. 82-83.
153 Article 4 par. 4 FCARs (as amended by SI 2009/2462).
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Dutch law, this would probably not be suffi  cient to constitute dispossession because 
the pledgor still has power of the encumbered object.154 Apart from dispossession, a 
security right over fi nancial assets can also be made effective by the secured creditor 
exercising control over the assets (Article IX 3:204 DCFR). This possibility is inspired 
by the Directive.155 According to the drafters of the DCFR, control and possession 
serve the same purpose with respect to third-party effectiveness of security rights. 
The drafters did not explicitly mention what the function is of possession in this 
connection; they simply referred to the long-standing European tradition in which 
dispossession is a means to bestow third-party effectiveness on a pledge.156 It must 
therefore be assumed that dispossession notifi es third parties that the object is no 
longer freely available for recourse purposes.157 Control apparently serves a similar 
purpose of notifi cation within the DCFR.

10.6. A registration system and Dutch property law

The previous subparagraph has discussed the registration in French law, English law 
and the DCFR, focusing on three subject matters the scope of the registration system, 
its purpose(s) and other means of publicity. On the basis of this discussion, it is pos-
sible to sketch in broad outlines a registration system in Dutch property law. It must 
be stressed that an exhaustive treatment of a registration system would go beyond 
the subject of this book. The focus will be on the three subject matters mentioned 
above.

The scope of the registration system
Dutch law is familiar with one legal security right over non-registered property, 
namely the pledge. The discussion above has demonstrated that the legal systems at 
hand have adopted different strategies with regard to the scope of the registration 
system. French law has chosen for an ad hoc approach by adopting a registration sys-
tem for particular security rights. Since French law has not adopted this strategy in 
a consistent manner, publicity of security rights is somewhat of a patchwork. In the 
Code civil, only the pledge over movable objects is subjected to a publicity scheme. A 
pledge either has to be registered or the object must be brought in the power of the 
pledgee or a third party to ensure third-party effectiveness. Other legal concepts that 
function as a security right – like the fi ducie-sûreté – are not subjected to publicity 
(at least not when it concerns movable objects). Dutch law should therefore follow 
the example of the DCFR and adopt a functional approach with regard to the scope 
of the registration system. Not only a pledge, but also mechanisms that function as a 
security should be registered, like a fi nancial sale and leaseback and, if Article 3:84 
par. 3 DCC were ever to be abolished, the transfer for security purposes.

154 See  HR 23 December 1926, NJ 1927, 443 (Algemene Handelsbank v De Jong q.q.), Pitlo/Reehuis & 
Heisterkamp 2019, par. 763, p. 628, Asser/ Van Mierlo & Krzemiński 3-VI 2020/148.

155 Book IX, DCFR full edn (Sellier 2009), p. 5492
156 Ibid, p. 5479, 5487-5488.
157 Drobnig 2011, p. 1026-1027.
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The purposes of the registration system
Although a registration system may serve yet more purposes, three purposes have 
been discussed above, namely the purpose of perfection, establishing priority and 
giving notice to the outside world. In the legal systems above, providing security 
seems to be a two-stage process. The fi rst step is to create a security right by way of 
an agreement which as a rule is merely effective between parties. A security right 
becomes effective against the rest of the world by registration or by some other 
means of perfection.

If Dutch property law were to adopt a registration system, registering a pledge158 
would have to become part of the act of establishment unless another method of 
publicity is chosen by parties. Under Dutch law, the creation of a pledge mandato-
rily requires a cause (normally a contractual agreement), power of disposal and an 
act of establishment. Since a pledge is a property right, it must per defi nition have 
third-party effectiveness. Dutch law is thus not familiar with the two-stage process 
of creating a security right in which the security right is initially merely effective 
between parties or a limited group of parties, while an extra step is necessary to 
ensure third-party effectiveness.

Since registration is part of the act of establishment, the time of registration will 
be the moment the pledge is created, provided that the other requirements of Article 
3:84 par. 1 DCC have been fulfi lled. The principle of prior tempore potior iure will 
subsequently determine the rank the right of pledge has vis-à-vis other pledges and 
limited property rights.

Finally, the registration system would give notice to the outside world about the 
creation of a pledge, or other security devices. Anyone should be able to inspect the 
registration for information about encumbrances. A diffi  cult issue of course would 
be to determine the scope of persons who are expected to consult the register before 
acquiring a property interest in the encumbered good. Since this book does not intend 
to give an exhaustive draft of a registration system, only one or two remarks will be 
made about this subject. The Code civil has adopted a rather stringent approach with 
regard to the registration of a non-possessory pledge (gage sans dépossession). When 
a non-possessory pledge has been registered, a transferee who obtains possession of 
the object cannot invoke third-party protection. Article 2337 par. 3 Cc. deprives the 
transferee from invoking Article 2276 Cc. (la possession vaut titre). Registration of the 
pledge thus ensures that the pledge has droit de suite. This rigid approach should not 
be followed in Dutch law. English law and the DCFR can better serve as an example. 
Uncertainty exists in English law about the question to whom registration gives con-
structive notice to. A part of the English legal doctrine argues that it only provides 
constructive notice to those who can reasonably be expected to consult the register. 
The question who can reasonably be expected to consult the register will not be dis-
cussed here, but one group should be excluded in the interest of a well-functioning 
movement of transactions, namely the buyer who has acquired an object from a 
trasnsferor acting in the ordinary course of business.

158 The discussion is limited to the right of pledge, but what is said here about registration would 
mutatis mutandis also apply to a sale and leaseback agreement or a possible transfer for security 
purposes.
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Registration and other means of publicity
The legal systems discussed above all have in common that they allow other means 
of publicity, in particular dispossession. When Dutch law adopts a registration sys-
tem, parties to an agreement of pledge must have a choice to give publicity to the 
right of pledge, at least with regard to movable objects and claims. Apart from regis-
tration, they should be able to establish a pledge over movable objects by bringing 
it within the direct power of the pledgee or a designated third party (Article 3:236 
par. 1 DCC). If a pledge is established over a claim, parties should be able to give 
publicity of the pledge by giving notice to the debtor.

One question should be treated here in more detail, namely the question whether 
possession159 is still an adequate measure of publicity. Hamwijk160 has argued that 
possession (or direct physical power) cannot function as a means of publicity in a 
modern society, and she doubts whether it has ever functioned as such. The starting 
point of her argument is the doctrine of the false appearance of wealth. According to 
this doctrine, a non-possessory pledge that has not been made public is undesirable 
because it leads to a false appearance of wealth. Since the pledged object remains 
with the pledgor, third parties may wrongfully believe that the object is still eligible 
for recourse purposes.

Hamwijk argues that dispossession cannot inform the rest of the world that a 
security interest has been created, because this act can mean different things like 
leasing or borrowing.161 According to her, possession could only ‘publicize’ the crea-
tion of a security interest if four requirements were met. These requirements are: 
(i) every creation of a proprietary interest would have to be implemented by passing 
the asset to the acquirer of the interest; (ii) any party who has acquired a property 
interest should retain physical possession of the asset as long as he or she exercises 
the proprietary interest; (iii) every public act, i.e. every transfer of the asset should 
signify that a proprietary interest is being created and (iv) the asset transfer should 
mark the creation of a specifi c, unique proprietary interest: a security interest.162 
Hamwijk argues that only under these requirements will third parties know that 
a property right has been created, and which right (namely a security interest). 
However, this argument has little merit, because the conditions that Hamwijk has 
formulated form a logical paradox. The requirements (iii) and (iv) suggest that in this 
imaginary world, only two proprietary rights exist, namely ownership and a single 
and unique security right. Even if this were true, the requirement (ii) prevents the 
owner from establishing this security right for the benefi t of a creditor. It follows 
from requirement (ii) that a party who has acquired a proprietary right over an asset 
(the owner) must remain in possession as long as he exercises the proprietary inte-
rest. Since the creation of the security right requires dispossession (requirement (i)), 
it will be impossible for the owner to create the security right.

One might be tempted to think that this logical impossibility is grist to Ham-
wijk’s mill. However, this impossibility does not proof her point that dispossession 

159 Possession is used here in the more neutral sense of having direct physical power over an object.
160 See Hamwijk 2014, p. 35-45, Hamwijk 2011, p. 133-140.
161 Hamwijk 2014, p. 41-42. See also Sigman 2008, p. 148-149.
162 Hamwijk 2014, p. 42-43.
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cannot inform the rest of the world about the creation of a security right. She has 
formulated these conditions as necessary conditions under which the act of trans-
ferring the asset to the secured creditor may publicize the security right. Dispos-
session, however, is not so much about bringing the object within the power of the 
pledgee, but about removing the object from the debtor. Hamwijk believes that this 
would simply shift the problem. She states:

‘(…) if possession can signify many different legal relationships with regard to the asset and the-
refore does not provide any information, how can possession contribute to a false impression, by 
providing the wrong information. Furthermore, if one does assume that physical possession can be 
misleading when held by one party, does it not equally mislead when held by another?’163

This argument is not convincing. It wrongfully presupposes that the power which 
the pledgor exercises over the object is indistinguishable from the power that a 
pledgee will have over the object. Whether someone holds an object as possessor 
or as a keeper for someone else must be determined by common opinion, taking 
into account the legal rules in Title 5 of Book 3 DCC, and otherwise on the basis of 
outward facts. The pledgee who has direct physical power over an object, has a duty 
of care with regard to that object (Article 3:243 par. 1 DCC). As a consequence, the 
pledgee will act as keeper of the object rather than its possessor. He shall not use 
the object in its own business or for his own purposes.164 Furthermore, the object 
will have to be stored and kept separated from the pledgee’s own patrimony. The 
fact that the pledgee has a duty of care does not mean that there will never be an 
ambiguous situation. Imagine that A has stored a pledged object in his warehouse 
separate from his own inventory. At one moment, B enters A’s warehouse to buy 
some of his merchandise. Even though the pledged object is stored separately from 
A’s inventory uncertainty can nevertheless arise about the apparent status of the 
pledged object. Uncertainty may for instance arise, if the pledged object is of the 
same nature as the goods in A’s inventory. B may have doubts whether the pledged 
object belongs to the inventory or not. However, this ambiguity does not defeat dis-
possession as a means of publicity. B must in case of doubt make inquiries with A 
about the status of the object.165

 The requirement of dispossession may not be a perfect means of publicity; it is 
still adequate. By placing the object outside the direct physical control of the pledgor, 
third parties – in particular the debtor’s other creditors – will not be misled about 

163 Ibid, p. 44.
164 Pitlo/ Reehuis & Heisterkamp 2019, par 783, p. 640-641.
165 Fraud and mistakes are of course always possible. A pledgee can sell and deliver the object to a 

third party. Even though he has acted in breach of his duty of care, this cannot prevent that the 
third party will be protected by Article 3:86 par. 1 DCC. The relevant criterion is that the third 
party was in good faith at the moment he obtained the object. Similar problems could also arise 
under a registration system. Even if Dutch law adopted a provision comparable to Article 2337 
par. 3 Cc., third-party protection would still be possible. The direct acquirer would of course not 
be protected because he should have consulted the register. However, the acquirer of the acquirer 
would, of course, be able to invoke Article 3:86 par. 2 DCC. Inspection of the register would in 
his case not have yielded any results. The only way to prevent this would be to introduce a regis-
tration for all rights over movable objects, and impose a duty of inspection upon all perspective 
acquirers. Of course, such a scheme would be inconceivable.
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the status of the object. Dispossession can therefore exist next to registration as a 
means to establish a pledge over movable objects.

Conclusion

This chapter has examined the legislator’s choice to implement the security fca on 
the basis of the existing system of property law. Even though this method gives the 
impression that the law forms a unity, it has been argued in this chapter that the 
chosen method was unwise, because the principles and interests underlying the 
security fca do not fi t well within Dutch property law. As was explained in Chapter 
8, at least three underlying principles and interest can be identifi ed, namely the 
interest of market effi  ciency on the one hand and the principles of publicity and 
specifi city on the other hand (transparency). For different reasons, they are diffi  cult 
to reconcile with the present system of Dutch property law.

In order to ensure market effi  ciency, Article 3 of the Directive inter alia, prohibits 
Member States from requiring that the provision of fi nancial collateral be dependent 
on the performance of any formal act. The provision of cash collateral has been used 
to demonstrate the adverse consequences of deformalisation. Since Dutch law quali-
fi es cash as a claim against the bank, the establishment of a disclosed pledge requires 
a deed of pledge followed by notifi cation. In view of recital 10 of the preamble to the 
Directive, the requirement to draw up a document in a particular form or manner 
constitutes a formal act. The deed must thus be deformalised: a document contai-
ning a description of the cash collateral is necessary but also suffi  cient to identify 
the collateral. Parties may of course include other aspects in this document, like a 
signature, but these are no longer mandatory.

Although Dutch property law is not unfamiliar with the idea of deformalisation, 
the prohibition of formalities incited by the Directive leads to adverse consequences. 
Formalities serve a number of useful purposes in Dutch property law. Three have 
been identifi ed in this chapter, namely the purpose of legal certainty, the interest 
of making a well-considered decision before performing a legal act and the purpose 
of providing evidence. The deformalisation incited by the Directive would affect the 
interest of legal certainty. Since the document to establish a pledge over cash colla-
teral does not have to be signed by the collateral provider, it is susceptible to fraud. 
Anyone could have drawn up this document. Furthermore, deformalisation means 
that formalities lose their threshold function and their function as mark of recogni-
tion. If a pledge over cash collateral can be established by a document containing a 
description of the pledged collateral (followed by notifi cation thereof), the account 
bank cannot refute the validity of this document by stating that the collateral pro-
vider’s signature is missing. After all, this requirement is no longer mandatory for 
the validity of this document. The bank will instead have to argue that the collateral 
provider did not intend to establish a pledge. In that case, it will probably be upon 
the pledgee to proof the collateral provider’s intention, which must occur in accor-
dance with the ordinary rules of evidence.

The idea of dispossession does not fi t in the present system of Dutch property law 
either. A balance has been struck between market effi  ciency and the safety of parties 
to the fca and third parties preventing, inter alia, the risk of fraud. This balance is 
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achieved through the scope of the Directive. It only applies to fcas that provide for 
some form of dispossession and whereby the dispossession can evidenced in wri-
ting. Dispossession is thus a condition for the applicability of the Directive. As was 
explained in Chapter 8, dispossession is a means of publicity; the collateral has to be 
brought in the possession or under the control of the collateral taker or a designated 
third party. Even though Dutch law is familiar with the principle of publicity, it is not 
prominent with respect to the establishment of a pledge over movable objects or 
claims. Furthermore, Article 7:51 under (c) DCC does not require that the collateral 
is brought under the control or possession of the collateral provider or a designated 
third party. The idea of dispossession is therefore not very effective in Dutch pro-
perty law. However, this effectiveness does not mean that the underlying interest of 
dispossession – i.e. publicity – has no merit for Dutch property law. A strong case can 
be made for enhancing the principle of publicity in Dutch property law by introdu-
cing a registration system for security rights. Registration would be the main method 
to ensure publicity, but parties can opt for dispossession in case of establishing a 
security right over movable objects. However, introducing a registration system in 
Dutch property law would be a radical step. The implementation of the Directive 
cannot be the sole justifi cation for introducing such a system, even though it would 
do better justice to the idea of dispossession.
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Conclusion of Part Two: The 
provision of fi nancial collateral 
and the principle of publicity

The second part of this book has dealt with the provision of fi nancial collateral and 
the principle of publicity. It has focused in particular on the provision of collateral 
on the basis of a security fca, or pledge fca. The Directive aims to strike a balance 
between two (seemingly opposing) interests. On the one hand, the Directive intends 
to minimise administrative burdens for parties using fi nancial collateral. Member 
States are therefore forbidden to require any formal requirement with respect to, 
among other things, the provision of fi nancial collateral (Article 3 of the Directive). 
On the other hand, the Directive aims to secure the safety of the parties to the fca 
and third parties, preventing inter alia the risk of fraud. This is achieved through the 
scope of the Directive. It only applies to fi nancial collateral once it has been provided 
and if that provision can be evidenced in writing. Provision has a specifi c meaning in 
this connection: it refers to the situation that the collateral is brought in the posses-
sion, or under the control of the collateral taker.

Article 7:51 sub (c) DCC defi nes the pledge fca as an agreement on the basis of 
which a right of pledge is established over fi nancial collateral. Since the Dutch legis-
lator has chosen to embed the Directive within the existing system of property law, 
the establishment of a pledge occurs pursuant to Article 3:84 par. 1 in conjunction 
with Article 3:98 DCC. Part two has addressed the question whether following this 
strategy has been wise, or whether a different approach should have been adopted.

Implementing EU directives on matters of private law within the system of the 
Dutch Civil Code may be sensible. This strategy gives the impression of law as a unity, 
because different regulations of private law are embedded within the same code. 
However, it will only be successful if the Civil Code is fl exible enough to adopt the 
directive in question. Member States are after all obliged to correctly implement a 
directive within their legal system. Since the Collateral Directive does not fi t well 
within the fabric of Dutch property law – at least not with regard to the provision of 
collateral – it was unwise to follow this strategy.

There are two major reasons that the security fca should not have been imple-
mented on the basis of the existing system of property law. First of all, the conditions 
and requirements for providing cash collateral do not fi t well within the system of 
Dutch property law. As was said just now, Member States are, pursuant to Article 3 
of the Directive, forbidden to require any formality with respect to the provision of 
collateral. This prohibition is problematic when cash and credit claims are provided 
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as collateral. One has to keep in mind that no specifi c legal provision has been adop-
ted for the provision of collateral under a pledge fca. Establishing an fca-pledge will 
thus require an act of establishment on the basis of a valid cause by someone who 
is entitled to dispose of the collateral (Article 3:84 par. 1 in conjunction with Article 
3:98 DCC). The form and content of the act of establishment depend on the type 
of property that is being encumbered with a pledge. It will also have to be kept 
in mind that Article 7:51 sub (c) DCC does not require that the fi nancial collateral 
must be brought within the possession or control of the collateral taker. Dutch law 
must nevertheless provide for at least one type of establishment that answers to the 
requirement of dispossession. According to the minister responsible the disclosed 
pledge and the possessory pledge cover this requirement.

Cash legally qualifi es as a claim against the bank for payment of the credit 
balance. As a consequence, the establishment of a disclosed pledge requires the dra-
wing up of a deed followed by registration (Article 3:98 in conjunction with Article 
3:94 par. 1 DCC). Even though the Directive does not defi ne the term ‘formal act’, the 
preamble contains a non-exhaustive list of examples. One of them is the execution of 
any document in a particular form or in a particular manner. Since a deed of pledge 
mandatorily requires a written document that is at least signed by the pledgor, this 
requirement constitutes a formal act. The document describing the provided collate-
ral should therefore be free of form.

Even though the requirement of notifi cation strictly speaking constitutes a for-
mal act as well, it is diffi  cult to regard notifi cation as a forbidden requirement. A 
notifi cation is not particularly burdensome under Dutch law, because it can be made 
free of form. Furthermore, Article 1 par. 5 of the Directive requires dispossession as a 
condition for the applicability of the Directive. A collateral taker is said to have con-
trol of collateral, if he can both legally and practically prevent the collateral provider 
from freely disposing of the collateral. This means that the account bank should in 
one way or another be informed about the establishment of the fca-pledge, and that 
the bank should consequently no longer perform any payment orders without the 
collateral taker’s consent. Some form of notifi cation will thus be required to fulfi l the 
requirement of dispossession.

The provision of credit claims also causes diffi  culties within the system of Dutch 
property law. Article 3 par. 1 of the Directive, as revised by Directive 2009/44/EC, 
makes a distinction between the provision of collateral between parties to the fca 
and the third-party effectiveness of this provision. Member States are as a starting 
point forbidden to require any formal act with regard to the provision of credit claims. 
However, formalities such as notifi cation and registration are allowed for purposes 
of perfection, enforceability and perfection. This exception is not very helpful for 
Dutch law, because a pledge will only come into existence once all the requirements 
have been fulfi lled. Being a property right, a pledge has third-party effectiveness. 
Since the establishment of a pledge is an all-or-nothing act, Dutch law is not familiar 
with a personal pledge that is merely effective between parties. Altering the law 
to meet the requirement of the Directive on this point would entail a substantial 
change in the nature of a pledge as a property right.

The second major reason that the provision of collateral should not have been 
embedded within the system of property law is more abstract. The Directive aims 



323

Conclusion of Part Two: The provision of fi nancial collateral and the principle of publicity 

to protect interests that are not very prominent in Dutch law. Four interests can be 
identifi ed in this regard, namely the interest of market effi  ciency, the interest of 
publicity, the interest of specifi ty and the interest of ensuring that the collateral is 
actually available in case of an enforcement event. The starting point in Dutch law 
is that legal acts can be performed free of form (Article 3:37 par. 1 DCC). However, 
property law is highly formal compared to the law of contract. Formalities do not 
exist for their own purpose, but often serve important goals. In property law, for-
malities operate as a threshold. Parties need to fulfi l all requirements prescribed 
for the transfer of property, or the establishment of a limited property right. Apart 
from this threshold-function, formalities serve as a mark of recognition. Third par-
ties can take notice of the transfer or the establishment of a limited property right, 
exactly because the relevant formalities have been fulfi lled. It is self-evident that 
the effectiveness of this function will largely depend on the extent to which these 
formalities are made public. On this point, Dutch law deviates from the Directive. 
Even though the Directive aims to eradicate all formal acts, it does give some form 
of publicity to the provision of collateral by demanding that the collateral is brought 
outside the control or possession of the collateral provider. This aspect does not fi t 
well within Dutch property law. Even though the principle of publicity is generally 
recognised in Dutch property law, it is not very prominent in the area of security 
rights over personal property. Dutch law is after all familiar with both a disclosed 
pledge and an undisclosed pledge. In practice, parties predominantly use the latter 
as a security device. The requirement of dispossession is better suited for a legal 
system like English law in which the starting point is that security rights need to be 
made public by way of registration.

All in all, it would have been better if the provision of collateral on the basis of a 
security fca had been implemented outside the (system of the) Dutch Civil Code. The 
Directive cannot be woven within the fabric of the Dutch Civil Code on this point. 
Nevertheless, the Dutch legislator may in the long rung consider to strengthen the 
principle of publicity within the area of security rights by adopting a registration 
system. Since property security rights are effective against the world, everyone 
should in principle be able to know about their existence. The counter argument 
that Dutch banks do not require a registration system, because they have other ways 
to determine whether assets of prospective clients have been encumbered is not 
very convincing. This argument is made from the perspective of banks. However, not 
everyone will be in the same dominant position to obtain the relevant information 
about their prospective contractual partners. Furthermore, the fact that the undis-
closed pledge is the dominant security right might indicate a closed and opaque 
credit market in which a small group of banks is active. As a consequence, banks 
from other Member States may be dissuaded to operate on this market because they 
are not familiar with the tricks of the trade. The adoption of a registration system 
might help create some form of level playing fi eld.
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CHAPTER 11

The Right of Use

Introduction

The third and fi nal part of this book deals with the so-called right of use. On the 
basis of Article 5 of the Directive, Member States must ensure that the collateral 
taker can exercise a right of use over cash and fi nancial instruments that have been 
provided as collateral under a security fca.1 A right of use entitles the collateral taker 
to use and dispose of the fi nancial collateral in accordance with the terms of the 
arrangement, even though the collateral provider is not in default (Article 2 par. 1 
(m) Directive). The modality of the right of use seems to have been inspired by the 
practice in the fi nancial market, especially by the master agreement drafted by the 
International Swaps and Derivatives Association (ISDA). On the basis of Paragraph 6 
of the ISDA Credit Support Annex (subject to New York law), the secured party has 
a right of use with regard to the Posted Collateral it holds. This type of modality will 
now be effective in all Member States. Under Dutch law, the security fca obliges the 
collateral provider to establish a right of pledge. Since a pledge merely entitles the 
creditor to take preferential recourse against the encumbered goods, the right of use 
is seemingly incompatible with the concept of pledge. The question thus arises how 
a legal concept like the right of use should be implemented within the Dutch Civil 
Code.

Although the right of use is seemingly incompatible with the traditional pledge, 
it is not an altogether new phenomenon in Dutch law. Before the introduction of the 
Giro Securities Transactions Act (Wet Giraal Effectenverkeer), it was common prac-
tice to borrow money on bearer securities, the so-called prolongation agreement 
(prolongatiecontract). Since the bearer securities were pledged to the money lender 
(often a bank), an act of dispossession was required. The securities had to be brought 
under the factual control of the pledgee or that of a designated third party (Article 
1198 old DCC). A prolongation agreement would often contain a clause that enabled 
the pledgee to repledge the securities. The pledgee was thus entitled to pledge the 
securities for his own benefi t.2 Furthermore, the agreement often determined that 

1 Credit claims are explicitly excluded from the right of use. See Article 2 par. (8) Directive 2009/
44/EC.

2 The right to repledge the securities was based on Article 6 par.1 of the Stock Exchange Act 1914 
(Beurswet 1914). On the basis of this provision, the pledgee was in turn entitled to pawn the pled-
ged securities. He nevertheless remained fully accountable to the pledgor.
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the pledgee did not have to number the pledged securities. Since securities were 
considered to be fungible, the securities that were kept in a general depot, could 
not be identifi ed as belonging to the pledgee.3 When the debt had been repaid, the 
pledgee was only obliged to return equivalent securities. As a consequence, the pled-
gee was (de facto) able to use and dispose of the pledged securities.4 Even though 
this practice was condoned, the legal doctrine was divided about the question how 
the prolongation agreement should be qualifi ed legally.5 It seemed to stand midway 
between an agreement to establish a right of pledge and an agreement that led to an 
outright transfer.

Even before the implementation of the right of use, the new Dutch Civil Code of 
1992 already enabled the pledgee to use the pledged goods, albeit in a limited way. 
Meijers – following the practice of the prolongation agreement6 – introduced a gene-
ral provision in his draft civil code for the power to repledge, which has eventually 
become Article 3:242 DCC. According to this provision, the pledgee is not entitled to 
repledge the encumbered goods, unless this power has been unequivocally given to 
him. Unlike the prolongation agreement, which was as a rule restricted to fungible 
securities, Article 3:242 DCC applies to goods in general. The power to repledge can 
be granted with respect to both individualised goods and fungible goods. However, 
since Meijers has not explained how the power to repledge fi ts within the system 
of property law, the exact workings and legal consequences of the repledge are still 
surrounded by mystery.7

Despite these commonalities, the right of use as proposed by the Directive should 
not be regarded as old wine in new bottles. The right of use is more drastic compared 
to the power to repledge.8 If parties have agreed to a right of use, the collateral taker 
can use or dispose of the collateral as if he were the owner. He may thus establish a 
second right of pledge over the provided collateral to secure his own debt, but also 
sell and transfer it for his own business purposes. Implementing the right of use 
has given rise to at least two major problems. One of them is a dogmatic problem, 
while the other is more concrete and concerns the protection of the collateral taker’s 
position. They will be explained in more detail below.

The organisation of part three will be as follows. This chapter will describe the 
different aspects of the right of use and how this concept has been transposed in Title 
7.2 of the Dutch Civil Code. Attention will also be given to Regulation (EU) 2015/2365 
on transparency of securities fi nancing transactions and of reuse. Even though this 

3 See HR 12 January 1968, ECLI:NL:HR:1968:AC2286, NJ 1968, 274 (Texeira de Mattos).
4 De Kat 1932, p. 616-619.
5 See a.o. the discussion between Van Goudoever 1901, p. 285-287, who believed that the prolon-

gation agreement resulted in a transfer of ownership of securities, and Hamaker 1911 (1901), 
p. 294-297, who argued that the agreement led to the establishment of a right of pledge.

6 Meijers’ draft of a new Dutch Civil Code was published in 1953. In the explanatory memorandum 
to Article 3.9.2.4. (which would ultimately become Article 3:242 DCC) Meijers described the then 
current doctrine of the power to repledge, thereby referring to the standard textbook on property 
law, Asser-Scholten II. See Parl. Gesch. Book 3, p. 766. On page 430, Scholten discussed the prolon-
gation agreement and the ability to repledge securities. Meijers thus apparently had the practice 
of the prolongation agreement in mind when drafting Article 3.9.2.4. See also Krzemiński 2013, 
p. 78.

7 Cf Krzemiński 2013, p. 80, Van Hees 2001, p. 227.
8 Cf. Keijser 2006, p. 194.
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regulation does not amend the Directive, it contains provisions for the transparency 
of the reuse of securities, including the right of use.

As was said just now, the implementation of the right of use raises a dogmatic 
problem. Since Dutch property law adheres to the principle of numerus clausus, the 
legislator determines the list of property rights as well as the content of the different 
rights. Introducing a right of use entails a rearrangement of the different rights and 
powers with respect to pledged fi nancial collateral. The question arises how this 
rearrangement relates to the principle of numerus clausus. One might argue that the 
numerus clausus entails a proper organisation of rights in which there is a clear dis-
tinction between the different rights. Since the right of use enables the collateral 
taker to use and dispose of the collateral as if he were the owner, it blurs the normal 
type (normaaltype)9 of the pledge. After all, the right of pledge merely enables the 
pledgee to take preferential recourse against the encumbered goods. The Chapters 12 
and 13 will address the question how the right of use relates to the numerus clausus.

The subsequent question is of course whether the blurring of the normal type of 
pledge is problematic. Dogmatic objections are important and certainly carry much 
weight. However if the right of use is benefi cial not just with respect to fi nancial 
collateral, but with respect to fungible goods10 in general, the outcome of the balance 
of interests may be different. In that case it might be wise to consider adopting a 
right of use within the system of Dutch property law. Chapter 14 will deal with the 
question whether it is desirable to enlarge the scope of the right of use and, if so, how 
the pledgor’s interests ought to be protected.

11.2. Article 5 of the Directive: the right of use

This chapter discusses the different aspects of the right of use and how it has been 
implemented in the Dutch Civil Code. Article 5 of the Directive is the central provi-
sion concerning the right of use. It obliges Member States to ensure that the collate-
ral taker can exercise a right of use over fi nancial collateral provided under a security 
fca in accordance with its terms. The discussion will start with a brief sketch of the 
background of the right of use.

11.2.1. The background of the right of use

The modality of the right of use has been inspired by the practice in the fi nancial 
market. The master agreement drafted by the ISDA contains in the Credit Support 
Annex a provision that grants the secured creditor a right of use (Paragraph 6 under 
(c) of the Credit Support Annex). In 1999, the ISDA established a working group cal-
led the Collateral Law Reform Group, to study legal impediments with respect to the 
effi  cient use of collateral and to promote reform in this fi eld. In its report of March 
200011, the Collateral Law Reform Group signalled that the laws and rules in the 

9 Meijers 1948, p. 29 ff.
10 The EU legislator restricted the scope of the right of use to fi nancial instruments and cash, because 

they are said to be fungible in nature. For this reason, credit claims are explicitly excluded from 
the right of use (Article 2 par. (8) Directive 2009/44/EC). See COM (2008) 213 fi nal, p. 9.

11 ISDA, Collateral Arrangements in the European Financial Markets, March 2000.
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different Member States were inadequate for various reasons. Since this inadequacy 
in turn led to legal uncertainty with respect to the use of collateral, the working 
group stated that law reform was necessary in accordance with certain principles.

One of these principles read that ‘the collateral taker should be free to deal with 
the collateral as though it were the outright owner of the assets, and third parties 
purchasing from the collateral taker should be able to obtain a clean title to the 
assets, whether or not they have notice of the original interest of the collateral provi-
der.’12 The working group justifi ed this principle by referring to the benefi ts that the 
right of use will have for parties involved. Most fi nancial institutions considered it a 
commercial imperative that they could freely deal with the collateral until they were 
obliged to redeliver equivalent securities under the collateral agreement. The report 
stated that ‘by dealing freely with the securities, the fi nancial institution holding the 
collateral is able to use it most effi  ciently, lowering its own costs and therefore the 
cost of fi nancial services provided to the collateral provider’.13

In June 2000, the European Commission sent a Working document on collateral to 
the Member States and other relevant bodies for consultation.14 The working docu-
ment contained a description of the principal features of the suggested legislative 
action and a series of questions for recipients to consider.15 One of these questions 
was whether the Directive should include a right to reuse pledged collateral.16 Since 
it was considered desirable that the collateral taker should be able to reuse pledged 
collateral, the Commission included a provision for the right of use in its proposal. 
This provision would ultimately become Article 5 of the Directive. According to reci-
tal 9 of the preamble to the Directive, the modality of the right of use will increase 
the liquidity on the fi nancial market. Both the collateral taker and the collateral pro-
vider are said to benefi t from this modality. The supposition is that if the collateral 
taker is able to make a profi t by reusing the pledged collateral, he may be willing to 
provide better fi nancing terms.

11.2.2. The conditions of the right of use: Regulation (EU) 2015/2365

The right of use is defi ned as the right of the collateral taker to use and dispose of 
fi nancial collateral provided under a security fca as the owner of it in accordance with 
the terms of the security fca (Article 2 par. 2 under (m) Directive). A right of use is not 
a standard modality; the parties to a security fca must agree to this (Article 5 par. 1 
Directive). Since the Directive only applies if the fca can be evidenced in writing or in 
a legally equivalent manner, the contractual clause providing for this modality must 
be explicit (Article 1 par. 2 Directive). Recently, Regulation (EU) 2015/2365 has set a 
number of additional norms, or conditions, for the establishment of the right of use 

12 Ibid, p. 11.
13 Ibid, p. 6.
14 See for a more detailed discussion of the background on the right of use, Keijser 2006, pp. 181-185, 

Diamant 2012, p. 742-743.
15 Yeowart & Parsons 2016, p. 14-15
16 The European Financial Market Lawyers Group (EFMLG), a group of experts on fi nancial markets 

law established by the ECB, also advised that the draft for a directive on collateral should contain a 
right to reuse pledged collateral. See EFMLG 2000, p. 15.
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and the exercise thereof. The diffi  culty is that these conditions are only applicable to 
the reuse of fi nancial instruments, not to the reuse of cash.

The context of Regulation (EU) 2015/2365
Regulation (EU) 2015/236517 (hereinafter: the Regulation) is part of the plethora of 
measures that have been adopted after the fi nancial turmoil of 2008 to stabilise the 
banking sector. At the Seoul Summit in 2010, the G20 leaders identifi ed a number 
of regulatory issues that warranted more attention. One of them concerned streng-
thening regulation and supervision of shadow banking.18 Shadow banking is com-
monly defi ned as ‘the system of credit intermediation that involves entities and 
activities outside the regular banking system’19. It thus involves entities that ope-
rate outside the banking system and are engaged in one of the following activities: 
accepting funding with deposit-like characteristics; performing maturity and/or 
liquidity transformation; undergoing credit risk transfer; and using direct or indirect 
fi nancial leverage.20 Even though these activities may offer advantages to both the 
fi nancial sector and the real economy, they also impose risks. In its communication 
to the European Parliament and the Council of 4 September 2013, the Commission 
has aptly formulated these risks as follows:

‘In addition to risks associated with circumventing existing rules and the fact that these entities/
activities can foster the surreptitious accumulation of high levels of debt in the fi nancial sector, 
shadow banking needs to be monitored because of its size, its close link to the regulated fi nancial 
sector and the systemic risk that it poses.’21

The Commission announced in this communication that it would adopt measures to 
reduce the risks associated with shadow banking.22 One of these measures is Regu-
lation (EU) 2015/2365 that aims to increase the transparency of so-called securities 
fi nancing transactions, or SFTs. Article 4 of the Regulation forms the heart of this 
Regulation. It imposes a duty on counterparties to an SFT to report the details of 
any SFT they have concluded, as well as any modifi cation or termination thereof, 
to a trade repository. The collection of data about SFTs is necessary to enable the 
supervisory authorities – like the European Securities and Markets Authority (ESMA) 
and the European Supervisory Authority – to identify and monitor fi nancial stability 
risks caused by shadow banking activities of regulated and non-regulated entities.23

The provision that is of particular importance for the discussion at hand is Article 
15 of the Regulation, because it sets out the conditions for the reuse of collateral.24 

17 Regulation (EU) 2015/2365 of the European Parliament and Council of 25 November 2015 on 
transparency of securities fi nancing transactions and of reuse and amending Regulation (EU) No 
648/2012, OJ L 337/1.

18 Seoul Summit Document, November 2010, par. 41.
19 See FSB 2011, p. 3, Mülbert 2015, p 397, COM (2012) 102 fi nal, p. 3.
20 COM (2012) 102 fi nal, p. 3.
21 COM (2013) 614 fi nal, p. 3.
22 Ibid, p. 8-9.
23 Paragraph 13 of the preamble to Regulation (EU) 2015/2365.
24 The provisions of the Regulation have entered into force in phases. Article 15 of the Regulation is 

applicable from 13 July 2016, including for fcas existing on that date (Article 33 par. 2 under(d) 
Regulaton).
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Even though the reuse of collateral may be benefi cial, it also entails risks. The reuse 
of fi nancial collateral tends to create complex collateral chains between the traditio-
nal banking sector and the shadow banking sector. A lack of transparency is proble-
matic in that case. If it is uncertain whether the provided collateral has been reused, 
and if it is uncertain what risks are involved in case the receiving counterparty goes 
bankrupt, the confi dence in the receiving counterparties may be undermined. This 
in turn may have a negative impact on fi nancial stability.25 For this reason, Article 
15 of the Regulation sets out conditions for the reuse of fi nancial collateral, which 
should increase transparency.

Scope: Article 2 of the Regulation
The scope of Article 15 is determined by Article 2 par. 1 under (d) of the Regulation. 
It applies to a counterparty engaged in reuse and that is established:
(i)  in the Union, including all its branches irrespective of where they are located;
(ii)  in a third country, where either:

—  the reuse is effected in the course of the operations of a branch in the Union 
of that counterparty, or

—  the reuse concerns fi nancial instruments provided under a collateral arran-
gement by a counterparty established in the Union or a branch in the Union 
of a counterparty established in a third country.

The members of the European System of Central Banks (ESCB), other Member States’ 
bodies performing similar functions, and other Union public bodies charged with, 
or intervening in, the management of the public debt, as well as the Bank for Inter-
national Settlements are explicitly excluded from Article 15 of the Regulation (Arti-
cle 2 par. 2 Regulation).

The operative term in all this is ‘counterparty’ or ‘counterparties’. The Regulation 
applies to both fi nancial counterparties and non-fi nancial counterparties. Article 2 
par. 3 of the regulation contains an enumeration of entities that fall under the term 
‘fi nancial counterparty’. Since there is no elegant way to give an abridged version of 
this list without doing violence to its meaning, it is perhaps best to simply reproduce 
the original text. A fi nancial counterparty includes:
(a) an investment fi rm authorised in accordance with Directive 2014/65/EU of the 

European Parliament and of the Council;
(b) a credit institution authorised in accordance with Directive 2013/36/EU of the 

European Parliament and of the Council or with Regulation (EU) No 1024/2013;
(c) an insurance undertaking or a reinsurance undertaking authorised in accordance 

with Directive 2009/138/EC of the European Parliament and of the Council (3);
(d) a UCITS26 and, where relevant, its management company, authorised in accor-

dance with Directive 2009/65/EC;

25 Paragraph 21 of the preamble to Regulation (EU) 2015/2365.
26 UCITS stands for Undertakings for Collective Investment in Transferable Securities. Article 1 par. 2 of 

Directive 2009/65/EC defi nes it as an undertaking: (a) with the sole object of collective investment 
in transferable securities or in other liquid fi nancial assets (…) of capital raised from the public and 
which operate on the principle of risk-spreading; and (b) with units which are, at the request of 
holders, repurchased or redeemed, directly or indirectly, out of those undertakings’ assets.
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(e) an AIF27 managed by AIFMs authorised or registered in accordance with Direc-
tive 2011/61/EU;

(f) an institution for occupational retirement provision authorised or registered in 
accordance with Directive 2003/41/EC of the European Parliament and of the 
Council;

(g) a central counterparty authorised in accordance with Regulation (EU) No 
648/2012;EN 23.12.2015 Offi  cial Journal of the European Union L 337/9;

(h) a central securities depository authorised in accordance with Regulation (EU) 
No 909/2014 of the European Parliament and of the Council (1);

(i) a third-country entity which would require authorisation or registration in 
accordance with the legislative acts referred to in points (a) to (h) if it were 
established in the Union;

A non-fi nancial counterparty is defi ned as an undertaking established in the EU or 
in a third country other than the entities mentioned in paragraph 3 (Article 2 par. 
4 Regulation). The proverbial net is thus cast very widely to ensure that as much 
information is gathered as possible about the use of SFTs and the reuse of fi nancial 
collateral.

Reuse of fi nancial instruments
As was said above, Article 15 deals with the reuse of fi nancial instruments. The term 
reuse in the sense of the Regulation does not entirely correspond to the right of use. 
Reuse is defi ned as ‘the use by a receiving counterparty, in its own name and on 
its own account or on the account of another counterparty, including any natural 
person, of fi nancial instruments received under a collateral arrangement, such use 
comprising transfer of title or exercise of a right of use in accordance with Article 5 
of Directive 2002/47/EC but not including the liquidation of a fi nancial instrument 
in the event of default of the providing counter party’ (Article 3 par. 12 Regulation).

If one compares the term reuse with the right of use in the sense of Article 5 of 
the Directive, a number of differences become apparent. First of all, the Regulation 
only concerns the reuse of fi nancial instruments. Exercising the right of use with res-
pect to cash apparently does not fall under the Regulation. In this respect, the term 
reuse is narrower than the right of use.

The second difference concerns the type of arrangement. Article 5 of the Directive 
only applies to the security fca. Parties can only agree to a right of use with respect to 
collateral that is provided under a security fca. This restriction is self-evident. Since 
the title transfer fca leads to the transfer of full ownership of, or entitlement to the 
fi nancial collateral, the collateral taker will as a rule be entitled to use the collateral. 
The defi nition of the term reuse, however, makes no distinction in this respect. Since 
it simply talks of fi nancial instruments received under a collateral arrangement, both 
the title transfer fca and the security fca fall under the scope of the Regulation.

27 AIF stands for Alternative Investment Fund. Article 4 par. 1 under (a) of Directive 2011/61/EU 
defi nes AIFs as collective investment undertakings, including investment compartments thereof, 
which: (i) raise capital from a number of investors, with a view to investing it in accordance with 
a defi ned investment policy for the benefi t of those investors; and (ii) do not require authorisation 
pursuant to (…) Directive 2009/65/EC.
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The third difference regards the type of use. For some reason, the Regulation 
makes a distinction between, on the one hand, the use comprising of the transfer 
of title and, on the other hand, exercising the right of use. Since the right of use 
certainly encompasses the power to transfer the provided collateral, it must be assu-
med that the phrase ‘such use comprising transfer of title’ refers to the transfer of 
collateral provided under a title transfer fca. Other types of reuse with regard to 
fi nancial instruments that have been provided under a title transfer fca apparently 
do not fall under the scope of the Regulation. However this restriction is not appli-
cable to the right of use. Even if exercising the right of use consists of something 
else than a transfer of the provided collateral – i.e. the collateral provided under a 
security fca – this use will fall within the scope of the Regulation.

It thus appears that the scope of the Regulation is in certain respects wider, and, 
in other respects narrower than that of the Directive, at least when it comes to the 
reuse of fi nancial collateral. However according to the preamble, the Regulation does 
not amend the scope of the Directive. The provisions should instead be read in addi-
tion to the Directive.28

Conditions of reuse
The reuse of fi nancial instruments received under a collateral arrangement is subject 
to the conditions set out in Article 15 of the Regulation. A distinction is thereby made 
between granting the right to reuse and the exercise thereof.

Article 15 par. 1 of the Regulation contains the conditions that concern the gran-
ting of the right to reuse. It must be reiterated at this point that a right to reuse 
may arise either from the right of use in the sense of Article 5 of the Directive, or 
from the provision of collateral on the basis of a title transfer fca. One also has to 
keep in mind that the terminology used by the Regulation differs slightly from that 
of the Directive. The collateral provider is denoted as the providing counterparty, 
while the collateral taker is designated as the receiving counterparty. In this section, the 
terminology of the Regulation will be employed. The fi rst condition concerning the 
granting of the right of use is that the providing counterparty must be duly informed 
in writing by the receiving counterparty about the risks and consequences that may 
be involved (Article 15 par. 1 (a) Regulation). Information must at least be given to 
the collateral provider about the risks and consequences that may arise in the event 
of the default of the collateral taker. The second condition entails that the collateral 
provider must grant its prior express consent – evidenced by a signature, in writing 
or in a legally equivalent manner – to a security fca; the terms of which provide a 
right of use. When the collateral arrangement is a title transfer fca, the collateral 
provider must expressly agree to provide collateral on the basis of this agreement 
(Article 15 par. 1 (b) Regulation). The condition of express prior consent is an aggra-
vation of the requirement of a written agreement. On the basis of Article 1 par. 5 of 
Directive 2002/47/EC, the Collateral Directive applies to an fca if this agreement can 
be evidenced in writing or in an equivalent manner. When the security fca provides 

28 Paragraph 23 of the preamble to Regulation (EU) 2015/2365.
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for a right of use, the providing counterparty must give prior express consent. This 
consent is evidenced by a signature in writing or in a legally equivalent manner.

The second paragraph of Article 15 of the Regulation deals with exercising the 
right to reuse. Any exercise by counterparties of their right to reuse shall be subject 
to the following conditions. Reuse is undertaken in accordance with the terms spe-
cifi ed in the collateral arrangement referred to in point (b) of paragraph one (Article 
15 par. 2(a) Regulation). Parties to the collateral arrangement can thus determine 
the conditions and terms under which the collateral taker may exercise the right 
to reuse. This ability exists both with respect to the right of use and with regard to 
the collateral provided under a title transfer fca. Secondly, the fi nancial instruments 
received under a collateral arrangement must be transferred from the account of the 
collateral provider (Article 15 par. 2 (b) Regulation). The underlying idea is that the 
reuse should be refl ected in the securities account of the collateral provider.29 In case 
the reuse consists of transferring collateral, this condition will be fulfi lled as a matter 
of course. This condition will therefore mainly be signifi cant for those types of reuse 
that consist of something other than a transfer of title.

 A fi nal issue that will be briefl y touched upon is the question what happens if the 
receiving counterparty fails to comply with these conditions. On the basis of Article 
22 of the Regulation, Member States are obliged to ‘provide for competent authori-
ties to have the power to impose administrative sanctions and other administrative 
measures’ in relation to infringements of Article 15 of the Regulation. Member States 
are still free to provide for and impose criminal sanction. Furthermore, the Regula-
tion does not affect national law concerning the validity or effect of the transaction 
(Article 15 par. 4 Regulation). The private law sanctions – like nullity of the trans-
action – are thus still only governed by national law.

11.2.3. The scope of the right of use

After having discussed the conditions of reuse, it is time to take a closer look at the 
concept of the right of use. If parties to a security fca have agreed to a right of use, 
the collateral taker will be entitled to use and dispose of the provided collateral in 
accordance with the terms of the agreement (Article 2 par. 1 under (m) Directive). 
The regulation specifi es that the collateral taker reuses the fi nancial instruments 
provided on the basis of a collateral arrangement, in its own name and on its own 
account (Article 3 par. 12 Regulation). However, neither the Directive nor the Regu-
lation elaborates what is meant with the phrase ‘to use and dispose’ of fi nancial 
collateral in the sense of Article 2 par. 1 under (m) of the Directive. Since this matter 
has not received much attention in the legal literature either, the question arises 
what the scope is of the right of use.

First of all, the boundaries of the right of use are determined by the terms of the 
security fca. The Directive seems to give parties a substantial freedom to determine 
the content of the right of use, as well as the conditions under which the collateral 
taker can exercise this right. However, the fact that parties are free to shape the right 
of use does not mean that every use of collateral will fall under the scope of Article 5 

29 See Paragraph 22 of the preamble to Regulation (EU) 2015/2365.
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of the Directive. Both the system of the Directive and the purport of the right of use 
– i.e. increasing liquidity – seem to curb the content of the right of use.

According to recital 19 of the preamble, the Directive provides for a right of use 
to increase liquidity in the fi nancial market stemming from the reuse of ‘pledged’ 
securities [and cash]. The European Commission believed that increasing liquidity 
would reduce volatility in the market and enable investors to buy or sell securities at 
a fair price.30 Even though the term liquidity is not defi ned in the Directive, it can be 
described as the availability of fi nancial instruments and cash which the collateral 
taker can use in further transactions.31 The provision of collateral on the basis of an 
ordinary security fca reduces liquidity, because ownership of the collateral remains 
with the collateral taker (Article 2 par. 2 under (c) Directive). The collateral taker 
is thus incapable of using them for his own purpose. By agreeing to a right of use, 
the ‘pledged collateral’ becomes at the collateral taker’s disposal, thus increasing 
liquidity in the aforementioned sense.

The phrase ‘to use and dispose’ in Article 2 par. 2 under (m) of the Directive 
– which is denoted in recital 19 as the ‘reuse of pledged securities’ – undoubtedly 
includes the collateral taker’s freedom to transfer the provided collateral. This view 
is supported by Article 5 par. 2 of the Directive. On the basis of this provision, the 
collateral taker – when exercising a right of use – shall incur an obligation to transfer 
equivalent collateral to replace the originally provided collateral. Imposing an obli-
gation to replace collateral presupposes that the collateral provider has lost entitle-
ment to the provided collateral as a result of exercising the right of use. The phrase 
‘to use and dispose’ will also include the collateral taker’s freedom to create a secu-
rity right over the provided collateral.32

However, not every type of use will fall within the scope of Article 5 of the Direc-
tive. An example thereof is the pledgee’s power to exercise voting rights attached 
to shares. If a right of pledge is established over shares, a number of European legal 
systems – including Dutch law33 – allow parties to agree that the pledgee shall be 
entitled to exercise the voting rights attached to the shares. Even though the power 
to exercise voting rights extends the pledgee’s ordinary pallet of powers, it probably 
does not constitute a ‘use or disposal’ in the sense of the Directive. The reason is 
that this type of use does not directly contribute to the underlying goal of increasing 
liquidity. Exercising voting rights does not necessarily lead to a transfer of collateral 
or the creation of a security right. Furthermore, the obligation to replace the pro-
vided collateral with equivalent collateral is less sensible with regard to this type 
of use, exactly because it does not result in a disposal of collateral. An agreement 
that enables the collateral taker to exercise voting rights connected to the provided 
fi nancial instruments will therefore not be governed by Article 5 of the Directive, 

30 COM (2001) 168 fi nal, p. 6.
31 The Oxford Dictionary of English describes the term ‘liquidity’ inter alia as ‘the availability of 

liquid assets to a market company’. Oxford Dictionary of English, Oxford: Oxford University Press 
2005.

32 See a.o. Yeowart & Parsons 2016, p. 243, Diamant 2015, p. 167, Johansson 2010, p. 153-154, Keiser 
2006, p. 178.

33 See Articles 2:198 par. 3 and 2:89 par. 3 DCC.
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but by the laws of the Member States. In other words, national law will determine 
whether, and if so under which conditions, the pledgee can exercise voting rights.

Another type of use that probably does not fall within the scope of Article 5 of 
the Directive either, is appropriation of the collateral. The Directive of course allows 
parties to agree to an appropriation as an alternative means of enforcement (Article 
4 par. 2 Directive). However, the term appropriation is not used here in that sense. 
It instead refers to the collateral taker’s right to appropriate the collateral in accor-
dance with his own judgment and outside an event of default. One might of course 
argue that if the collateral taker is entitled to transfer collateral to a third party, he 
should also be allowed to appropriate the collateral. Although the text of Article 5 
of the Directive does not explicitly exclude the right of appropriation, one must be 
cautious for an extensive interpretation of this provision. Before the introduction 
of the right of use, the laws of most Member States forbade the pledgee to use the 
collateral as if he were the owner.34 A right of use is incompatible with the fi duciary 
duties that the pledgee has with respect to the pledged goods. In view of the intru-
sive nature of Article 5 of the Directive, it is sensible to interpret the right of use in 
a restrictive manner.

Furthermore, the right to appropriate does not directly contribute to the under-
lying aim of increasing liquidity. If the collateral taker appropriates the collateral, it 
will of course become available to him for further dealing. The collateral taker can 
transfer the collateral to a third party or encumber it with a security right. Howe-
ver, an appropriation is not necessary to increase liquidity in the aforementioned 
sense, because the modality of the right of use already ensures that the collateral 
is available to the collateral taker for further dealing. Ownership of the collateral 
might therefore just as well remain with the collateral provider. After all, the defi -
ning characteristic of a security fca is that ownership of the collateral remains with 
the collateral provider at the moment of establishing the security right (Article 2 
par. 2 under (c) Directive).

Accepting that a right of use includes the right to appropriate the collateral also 
leads to a dogmatic diffi  culty. The term appropriation in this case means a transfer 
of collateral from the collateral provider to the collateral taker. However, since the 
collateral taker in this transaction acts as the transferor as well as the transferee at 
the same time, he will be forced to adopt a split personality. This situation seems 
impossible from a legal point of view. One has to keep in mind that this is not a 
situation of self-contracting, i.e. the situation that an agent operates as the princi-
pal’s perspective counterparty to a contract. The agent thus wears two different hats 
at the same time, namely the hat of agent representing his principal, and his own 
private hat of the principal’s perspective counterparty. Many Member States either 
forbid self-contracting or severely restrict this out of fear for confl ict of interest.35 
In this case, however, the collateral taker only wears one hat – that of his own. The 
transferee and the transferor are after all one and the same person and they both 
act in their own name and on their own accord. So, if the collateral taker decided to 

34 In all European jurisdictions – except for England and Ireland – it was (allegedly) impossible for 
the pledgee to use the pledged assets as if he were the owner. See ISDA report 2000, p. 7.

35 See Comment to Article IV D 5:101 DCFR (Book IV, DCFR full edn (Sellier 2009), p. 2203-2208).
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appropriate the collateral, he would incur an obligation against himself to transfer 
the collateral. This result – one will have to agree – is odd from a legal dogmatic 
perspective.

In conclusion, the scope of the right of use is determined by the terms of the 
agreement as well as by its purport. Since the right of use affects the collateral taker’s 
position, the phrase ‘to use and dispose of’ should be interpreted in a restrictive 
manner. A right of use will include the collateral taker’s freedom to transfer the pro-
vided collateral or create a security right over it in favour of a third party36, but not 
the right to appropriate the collateral. Since appropriation does not directly lead to 
an increase of liquidity, it should not fall under the scope of Article 5 of the Directive.

11.3. The legal consequences of exercising a right of use

Collateral provider loses ownership of the provided collateral
The following step is to determine what legal consequences are attached to exerci-
sing the right of use. Some of these legal consequences appear to be proprietary in 
nature, while others are merely contractual. On the basis of Article 5 par. 2 of the 
Directive, the collateral taker who duly exercises a right of use shall incur an obli-
gation to transfer equivalent collateral to replace the original collateral. This obli-
gation to replace collateral suggests that the collateral taker loses ownership of, or 
entitlement to the original collateral.

This legal consequence – loss of ownership – makes sense, if the reuse of colla-
teral consists of transferring the collateral to a third party.37 It is not entirely clear 
whether (i) ownership passes directly from the collateral provider to the third party, 
or (ii) whether the collateral taker will fi rst have to appropriate the collateral before 
he can actually transfer it to the third party.38 However, as was argued in the previous 
paragraph, appropriation should be excluded from Article 5 of the Directive, because 
it does not increase liquidity. The modality of the right of use already ensures that 
the collateral is available for further dealing. Furthermore, the fi rst option is in kee-
ping with the idea that the collateral taker must have control over the collateral 
for the Directive to be applicable (Article 1 par. 5 Directive). If the collateral taker 
has both negative and positive control, he will be able to dispose of the collateral 
without any further involvement of the debtor.39 Positive control can inter alia be 
achieved by getting the intermediary to agree that it will accept the collateral taker’s 
instructions with respect to the collateral.40

Even though one must be cautious about making any defi nite statements about 
the workings of the right of use, it must be assumed that the transfer of ownership, 
or entitlement, occurs free from the collateral taker’s security right. The marketabi-
lity of the original collateral – and thus the aim to increase liquidity – would be seri-
ously hampered, if the collateral taker could only use and dispose of the collateral 

36 Cf. Yeowart & Parsons 2016, p. 243.
37 Cf. Johansson 2010, p. 54-55.
38 Johansson seems to be of the opinion that the transfer of collateral to a third party occurs on the 

basis of the second option, but does not explain her point of view. See Johansson 2010, p. 153.
39 Cf. Beale, Bridge, Gullifer & Lomnicka 2018, par. 3.60, p. 64.
40 Ibid.
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encumbered with the security right.41 How the collateral can be transferred free 
from the encumbrance will be discussed later.

Since Article 5 par. 2 of the Directive makes no distinction between the different 
types of use, the collateral provider will presumably also lose ownership of the pro-
vided collateral if exercising the right of use consists of establishing a security right. 
This supposition is strengthened by the condition set out in Article 15 par. 2 under 
(b) of the Regulation. Any exercise by the counterparty of his right to reuse shall be 
subject to the condition that the fi nancial instruments received under a collateral 
arrangement are transferred from the account of the providing counterparty. This 
condition aims to increase transparency. It is based on the idea that exercising the 
right to reuse should be refl ected in the account of the collateral provider.42

As was said earlier, the provisions of the Regulation should be read in addition 
to the Directive.43 Since the Directive is silent about the workings of the right of 
use, it is not entirely clear how the condition should be understood here. It is pos-
sible that after the provided collateral has been encumbered with a second right of 
pledge, the title to the collateral should be transferred from the collateral provider 
to the collateral taker. An additional act of disposal will in that case be necessary. 
However, another possibility is that the term ‘transfer’ in the sense of Article 15 
par. 2 under (b) does not refer to a transfer of entitlement or ownership, but rather to 
an administrative act. The condition is after all intended as a measure of transparency. 
It ensures that the account of the providing counterparty corresponds with the legal 
reality, namely that he is no longer entitled to the collateral. There is also a textual 
argument to support this interpretation. Article 15 par. 2 under (b) of the Regulation 
demands that the fi nancial instruments ‘are transferred from the account’. In other 
places, however, the Regulation uses the phrase ‘transfer of title’. Article 3 par. 12 of 
the Regulation, for instance, states that the reuse of fi nancial instruments inter alia 
includes such use ‘comprising transfer of title’. The term ‘transfer of title’ is clearly 
used here in the sense of passing ownership or entitlement.

It will therefore tentatively be assumed that the term ‘transfer’ used in Article 15 
par. 2 under (b) of the Regulation has a different meaning. The term transfer refers to 
an administrative act. This interpretation of course does not exclude the possibility 
that the transfer of title and the administrative act go hand in hand. Since reuse 
encompasses the right of use (Article 3 par. 12 Regulation), the conditions set out 
in Article 15 of the Regulation are applicable when this right is exercised. Even if 
this exercise consists of establishing a security right over the provided collateral, 
the fi nancial instruments will have to be transferred from the collateral provider’s 
account to that of the collateral taker. Since transfer in the sense of Article 15 par. 
2 under (b) of the Regulation has been interpreted as an administrative act, it must 
be presumed that the actual transfer of title has already occurred by way of law. 

41 The idea that the collateral taker can exercise the right of use free from the encumbrance of the 
fca security right is in keeping with the reform principle proposed by the ISDA Collateral Reform 
Group. See ISDA 2000, p. 11.

42 See Recital 22 of the preamble to Regulation (EU) 2015/2365.
43 See Recital 23 of the preamble to Regulation (EU) 2015/2365.
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The parties merely have to ensure that the fi nancial instruments are booked to the 
collateral taker’s account.

Obligation to retransfer equivalent collateral and proprietary substitution
Exercising the right of use triggers an obligation for the collateral taker to replace 
the original collateral. He must transfer the equivalent collateral at the latest on the 
due date for the performance of the relevant fi nancial obligation (Article 5 par. 2 
Directive). If the security fca so provides, the collateral taker may alternatively set off 
the value of the equivalent collateral against the value of the relevant fi nancial obli-
gation. The collateral provider’s position is thus weakened as a result of the right of 
use, because he loses his proprietary right (ownership of the collateral) in exchange 
for a mere personal right to be delivered equivalent collateral, or be paid any surplus 
in case of a set-off.

If the collateral taker transfers equivalent collateral before the due date, a sub-
stitution will take place. The equivalent collateral shall be subject to the same 
security fca to which the original fi nancial collateral was subject to, and shall be 
treated as having been provided under the security fca at the same time as the ori-
ginal fi nancial collateral was fi rst provided (Article 5 par. 3 Directive). According to 
Johansson, it is unclear at what point the collateral provider’s property rights revive 
in the equivalent collateral. She suggests that at least four different moments can 
be identifi ed: (i) before the collateral taker has reused the collateral; (ii) when the 
collateral taker reuses the collateral; (iii) when the collateral taker has acquired the 
equivalent assets; (iv) when the collateral taker transfers the collateral back to the 
collateral provider.44

This doubt seems to be unfounded. It is apparent from Article 5 par. 3 of the 
Directive that the fourth alternative is the correct one. This provision after all speaks 
of the ‘transferred collateral’. Furthermore, the fourth alternative is in keeping with 
the essential characteristic of a security fca, namely that ownership of the collateral 
remains with the collateral provider when the security right is established (Article 2 
par. 1 (c) Directive). If the equivalent collateral must be regarded as replacement of 
the originally provided collateral, it makes sense that the substitution occurs once 
the collateral has been transferred to the collateral provider. The latter must be the 
owner of the equivalent collateral – just like he was the owner of the original colla-
teral.

The Directive has adopted a delayed form of proprietary substitution.45 It explains 
how the collateral taker is able to dispose of the provided collateral free from encum-
brance of the security right. When the collateral taker has exercised the right of use 
– for instance by transferring it to a third party – the security right will detach from 
the provided collateral. From that moment on, it exists in a sort of limbo; the security 
right still exists but has no object. This strange situation continues until the collateral 
taker transfers the equivalent collateral to the collateral provider. Equivalent colla-
teral is defi ned in Article 2 par. 1 under (i) of the Directive. Equivalent cash means a 
‘payment of the same amount and in the same currency’. In connection with fi nancial 

44 Johansson 2010, p. 153.
45 Cf. Krzemiński 2013, p. 277.
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instruments, equivalent collateral means ‘fi nancial instruments of the same issuer or 
debtor, forming part of the same issue or class and of the same nominal amount, 
currency and description or, where a fi nancial collateral arrangement provides for 
the transfer of other assets following the occurrence of any event relating to or affec-
ting any fi nancial instruments provided as fi nancial collateral, those other assets.’ 
Once the equivalent collateral has been transferred the security right will – by way 
of fi ction – attach to these substitute goods. Even though these substitute goods are 
not the same as the originally provided collateral, they are highly identical to the 
originally provided collateral. For this reason, it must be assumed that this form of 
substitution does not entail the acquisition of a new right.46 The security is still the 
same as the one that was attached to the original collateral.

11.4. The implementation of the right of use

In Dutch law, the right of use has been implemented in Article 7:53 of the Dutch Civil 
Code. When the law implementing the Directive came into force on 20 January 2006, 
the structure of Article 7:53 DCC closely resembled the structure of Article 5 of the 
Directive. The legislator had more or less literally adopted the text of the Directive. 
However, when Directive 2009/44/ EC had to be implemented, the Dutch legislator 
took the opportunity to amend Article 7:53 DCC to better protect the pledgor’s inte-
rests. The legislator strengthened his position by granting him a privilege. Since the 
text of Article 7:53 DCC closely resembles that of the Directive, its wording does not 
always coincide with the concepts used in the Dutch Civil Code.47 This paragraph will 
discuss Article 7:53 DCC and the problems that implementation of the right of use 
has caused.

11.4.1. Article 7:53 DCC: the right of use

Establishment of the right of use
A right of use is not a standard modality of the right of pledge. If the collateral taker 
wants to have a right of use over the provided collateral, the parties to a pledge fca 
will have to agree to this modality. As was discussed earlier, the Directive is only 
applicable to an fca if that arrangement can be evidenced in writing or in a legally 
equivalent manner. The Dutch legislator did not explicitly implement the third sub-
paragraph of Article 1 par. 5 of the Directive, because it believed that Dutch law 
already met with this requirement. In the explanatory memorandum, the minister 
responsible remarked that

46 Article 5 par. 4 of the Directive determines that Member States shall ensure that the use of fi nan-
cial collateral by the collateral taker according to this Article does not render invalid or unen-
forceable the rights of the collateral taker under the security fi nancial collateral arrangement in 
relation to the fi nancial collateral transferred by the collateral taker in discharge of an obligation 
as described in paragraph 2, fi rst subparagraph [i.e. the obligation to transfer equivalent collateral 
DFK].

47 Cf. Diamant 2015, p. 184.



11.4.1 The Right of Use

342

‘Except for the demonstrability of the agreement, Member States are prohibited from requiring 
additional formalities concerning the conclusion of the agreement (Article 3). The Netherlands 
already meets this requirement that the conclusion and the existence of the security agreement 
is independent of any formality. The agreement does not have to be cast in writing Article 6:217 
et seq. DCC). However, in order to successfully invoke the agreement by the parties, it has to be 
demonstrable. For this purpose, a written document may serve parties well.’48

The Dutch legislator has apparently perceived the requirement of Article 1 par. 5 of 
the Directive – the demonstrability of the fca – as a matter of evidence, rather than a 
matter of scope. A pledge fca can be concluded free of form, but is has to be demon-
strable in one way or another. It would have been better if the demonstrability of the 
fca was a condition for the applicability of Title 7.2 DCC.

The coming into force of Regulation (EU) 2015/2365 in 2016 has complicated 
matters. Article 15 of the Regulation contains conditions with respect to the reuse of 
collateral. Since regulations are binding in its entirety and are directly applicable in 
all Member States (Article 288 TFEU), these conditions apply in the Dutch legal order 
without implementation. As was said earlier, the Directive does not regulate the 
private law consequences of non-compliance with these requirements. This matter 
is left to the laws of the Member States (Article 15 par. 4 Regulation). As was said 
just now, the starting in Dutch law is that agreements are concluded free of form 
(Article 6:217 j° Article 3:37 par. 1 DCC). A consensus between parties is in principle 
suffi  cient to conclude an agreement.49 However, legal acts – including agreements – 
that have not been performed in accordance with the prescribed form are void, 
unless the law provides otherwise (Article 3:39 DCC).

Even though failure to observe a particular form implies nullity of the legal act, 
not every requirement constitutes a form in this sense. The purport of the prescribed 
form is important to determine the proper sanction.50 In the legal doctrine, two rea-
sons are distinguished for imposing a particular form.51 The interest of legal certainty 
may require that the performance of a legal act must be cast in a particular form. 
An example thereof is the notary deed that is necessary for the delivery of regis-
tered goods (Article 3:89 par. 1 DCC). Since this requirement serves the interest of 
legal certainty – in particular certainty with respect to third parties – the sanction 
of non-compliance is that the act of delivery is void. A second reason for imposing 
requirements is to protect one of the contractual parties. The contractual party must 
either be protected from his counterparty who has a stronger bargaining position, 
or be protected against himself from making any rash decisions. Since this type of 

48 Kamerstukken II 2004-2005, 30 138, nr. 3, p. 6-7. ‘De lidstaten mogen buiten de aantoonbaarheid 
geen andere formaliteiten bepalen als voorwaarde voor de totstandkoming van de overeenkomst 
(artikel 3). Nederland voldoet aan de eis dat het aangaan en bestaan van een zekerheidsover-
eenkomst onafhankelijk is van enige formaliteit. De overeenkomst behoeft door partijen niet op 
schrift te worden gesteld (art. 6:217 e.v. BW). Voor een succesvol beroep op de overeenkomst door 
partijen moet deze echter wel aantoonbaar zijn. Daarvoor kan een geschrift nog steeds goede 
diensten bewijzen.’

49 Asser/Sieburgh 6-III 2018/272, p. 243,  Hijma, Van Dam, Van Schendel, Valk 2019, par. 24, 138.
50 Parl. Gesch. Book 3 1981, p. 189, Asser/Sieburgh 6-III 2018/276.
51 Asser/Sieburgh 6-III 2018/276, Parl. Gesch. Book 7 (Inv. 3,5 en 6) 1991, p. 6.
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requirement aims to protect one of the parties, non-compliance should not lead to 
nullity of the agreement, but to annulment.

The question now arises whether non-compliance with the requirements of 
Article 15 of the Regulation leads to nullity pursuant to Article 3:39 DCC. As was 
said earlier, the purport of Article 15 of the Regulation is to increase transparency 
of the reuse of collateral. However, the conditions set out in Article 15 par. 1 of the 
Regulation primarily concern the transparency vis-à-vis the collateral taker in the 
phase before granting the right of use. The collateral provider will after all have to 
be informed about the risks and consequences that may be involved in granting a 
right of use (Article 15 par. 1 under (a) of the Regulation). Furthermore, the collateral 
provider must grant his prior express consent – as evidenced by a signature, in wri-
ting or in a legally equivalent manner – to the security fca that provides for a right 
of use.52 These conditions ensure that the collateral provider can make an informed 
decision about granting the right of use. Since the conditions are primarily written in 
the interest of the collateral provider, the proper sanction of non-compliance should 
be annulment. If the conditions of Article 15 of the Regulation are not observed, the 
right of use will not be void by way of law. The collateral provider may nevertheless 
annul the right of use.

In Dutch law, the regime of concluding an fca has become somewhat diffi  cult 
to fathom. The starting point is that an agreement can be concluded free of form. 
However, to invoke the fca, the agreement must be demonstrable. Parties can do so 
by concluding the fca in writing, or in an equivalent manner. However, if the pledge 
fca provides for a right of use – or in case of a title transfer fca – the conditions of 
Article 15 of the Regulation will have to be fulfi lled. Failure to comply with these 
conditions in Dutch law leads to voidibility of the right of use. This strains the idea 
underlying Article 3 of the Directive that the fca should be free of formal require-
ments as much as possible.

The nature of the right of use
On the basis of Article 7:53 par. 1 DCC, a fi nancial collateral arrangement establishing 
a pledge – or pledge fca – may determine that the collateral taker shall be entitled 
to use or sell the pledged collateral and keep the revenues. The wording of this pro-
vision is somewhat unfortunate, because it merely talks of the power to use and sell 
the collateral. It must nevertheless be assumed that the right of use in the sense of 
this provision includes the power to transfer the collateral as well as the power to 
encumber it.53 Even though the text of Article 7:53 DCC is silent about this matter, it 
will tentatively be assumed here that the right of use is of a proprietary nature. The 
right of use, in other words, is part of the bundle of rights and powers that make up 
the fca-pledge.

52 The term ‘prescribed legal form’ (wettelijke vormvereiste) used in Article 3:39 DCC concerns 
the way in which the intention to perform a legal act must be expressed. If this expression is 
not cast in the prescribed form, the legal act will in principle be void. See Asser/Sieburgh 6-III 
2018/274.

53 Van Vliet 2019, par.78, p. 84-85, Diamant 2015, p. 184, Keijser 2006, p. 257.
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However, the qualifi cation that the right of use is an aspect of the pledge may 
result to a number of diffi  culties. One of the diffi  culties can be denoted as a problem 
of scope. Title 7.2 of the Dutch Civil Code applies to fcas whereby at least one of 
the parties to the agreement belongs to one of the categories enumerated in Article 
7:52 par. 1 DCC, namely a public body, a central bank, a fi nancial institution under 
supervision or a central counterparty. So, if for instance the collateral provider is an 
ordinary company, the collateral taker will have to belong to one of the categories 
mentioned in Article 7:52 par. 1 DCC. Not everyone is thus eligible to be a party to 
an fca.

The diffi  culty of qualifying the right of use as an aspect of the pledge is that it 
will follow the right of pledge.54 A pledge is a so-called dependent right (Article 
3:7 DCC) – in this case dependent on the secured claim. If the pledgee assigns the 
secured claim to a third party, the assignee will not only acquire the secured claim, 
but also the fca-pledge. Since the right of use is part of the right of use, the latter 
will also become entitled to use and dispose of the fi nancial collateral. A problem 
arises if the assignee does not fall within one of the categories mentioned in Article 
7:52 par. 1 DCC. This can be illustrated using an example. Imagine that an ordinary 
company provides securities as collateral to a bank on the basis of a pledge fca and 
that parties have agreed to a right of use. Since a bank is a fi nancial institution in the 
sense of Article 7:52 par. 1 under (c) DCC, the pledge fca – including the modality of 
the right of use – falls within the scope of Title 7.2 DCC. If the bank decided to assign 
the secured claim to a party that did not fall under one of the categories of Article 
7:52 par. 1 DCC, the right of use would not be governed by Title 7.2 DCC. The assignee 
should therefore not be capable to exercise this right of use. However, this legal con-
sequence is diffi  cult to reconcile with the idea of a property right. Since the right of 
use is part of the pledge, it will follow the pledge if the secured claim is assigned to 
a third party (Article 3:7 j° Article 3:82 DCC). As will be discussed later on, the qua-
lifi cation that the right of use has a proprietary nature also has another downside.

54 In the recent case of Immobile Securities v Promontoria Holding, the Dutch Supreme Court had 
to give a preliminary ruling on a different issue that slightly resembles the problem at hand. 
The facts, albeit somewhat simplifi ed, were as follows. Immobile Securities owned a villa that 
was fi nanced by two (subsequent) loans granted by the Van Lanschot Bank in 2003 and in 2005. 
Ten years later, Van Lanschot transferred a number of commercial real estate loans (vastgoed-
leningen) to a non-bank, called Promontoria. For this purpose, the parties signed a notary deed, 
entitled ‘Deed of Transfer of Contract and Assignment’ dated on 30 September 2015. This transfer 
included the real estate loans granted by Van Lanschot to Immobile Securities. A dispute arose 
about whether the claim for the repayment of the loan had been validly assigned to Promonto-
ria. According to Immobile Securities, the assignment of the claim was invalid pursuant to the 
fi nal sentence of Article 3:83 par. 1 DCC. The underlying legal relation between Van Lanschot 
and Immobile Securities prevented Van Lanschot from assigning the claim to a non-bank. The 
Dutch Supreme Court ruled that the nature of the claim that a bank has against its client arising 
out of a loan agreement does not prevent this claim from being assigned to a non-bank. See HR  
10 July 2020, ECLI:NL:HR:2020:1274, NJ 2021, 35 (Immobile Securities v Promontoria Holding), par. 
2.7. The problem at hand is whether the right of use that is part of the fca-pledge should pass to 
the assignee, if the latter does not fall within one of the categories mentioned in Article 7:52 par. 
1 DCC. Since this is a different issue than the issue adresssed in Immobile Securities v Promontoria, 
the ruling is not directly relevant for the discussion at hand.
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Exercising the right of use leads to loss of ownership
As has been explained above, exercising the right of use causes the collateral provi-
der to lose ownership of or entitlement to the pledged collateral. There appears to be 
some controversy about the exact moment that ownership passes from the collate-
ral provider to the collateral taker.55 However, the prevalent view is that this occurs 
when the collateral taker disposes of the provided collateral.56 It must be reiterated 
that the passing of ownership from the collateral provider to the collateral taker 
only occurs if the act of disposal consists of something other than a transfer of title. 
After all, a transfer of the provided collateral does not run via the collateral taker’s 
patrimony. The right of use enables the collateral taker to transfer collateral directly 
from the collateral provider’s patrimony to that of the transferee. He is thus entitled 
to dispose of another man’s goods, just like a pledgee (or a mortgagee) enforcing his 
security is entitled to dispose of another man’s goods.

Entitlement to the collateral will pass from the collateral provider to the collateral 
taker if the act of disposal consists of establishing a pledge or – which is less likely – 
a right of usufruct. The act of establishing a limited property right will operate as 
follows. If the right of use grants the collateral taker the right to dispose of the colla-
teral provider’s assets, it will also include the power to establish a limited property 
right over those assets. As a result, the establishment of a limited property right 
over the provided collateral occurs when it is still part of the collateral provider’s 
patrimony. Once this right has been established, the encumbered collateral will pass 
from the collateral provider to the collateral taker. Since the Directive adheres to a 
delayed form of substitution, the right of pledge will detach from the collateral. So, 
unless the collateral has already been encumbered with an anterior property right, 
the collateral taker will obtain the collateral encumbered only with the pledge that 
he has established on the basis of the right of use.

Article 15 par. 1 under (b) of the Regulation obligates parties to ensure that the 
fi nancial instruments are transferred from the account of the collateral provider. This 
provision will primarily concern fi nancial instruments that are subject to the Giro 
Securities Transactions Act (Wet Giraal Effectenverkeer, or GSTA). If exercising the 
right of use consists of a title transfer of the fi nancial instruments, the requirement 
of a transfer will be met as a matter of course. As was explained in Chapter 5, the 
transfer of GSTA-securities entails a transfer of a share in the pool of GSTA-securities. 
The act of delivery requires a credit entry in the name of the transferee in the inter-
mediary’s administration (Article 17 GSTA). A similar provision exists in case the 
transfer occurs via the central pool of securities (Article 41 GSTA).57 The securities are 
thus transferred from the collateral taker’s account in the sense of Article 15 par. 1 

55 See Diamant 2015, p. 186-187.  According to Diamant, Keiser believes that in case parties have 
agreed to a right of use, entitlement to the collateral will pass immediately from the collateral 
provider to the collateral taker. The reason is that Keiser allegedly qualifi es the right of use as a 
pignus irregulare. Since the provided collateral is made replaceable – the collateral taker is only 
obliged to return equivalent collateral – the entitlement to the collateral passes the moment that 
the right of pledge is established on the basis of an fca.

56 Pitlo/Reehuis & Heisterkamp 2019/984, Schuijling & Hutten 2019, commentary to Article 7:53 
DCC, par. 4, Jansen & Schuijling 2014, p. 491, Keijser & Spath 2007, p. 56-57.

57 See Haentjens 2007, p. 154-155.
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under (b) of the Regulation. If the exercise of the right of use consists of establishing 
a limited property right, entitlement of the collateral – as was said above – passes 
from the collateral provider to the collateral taker. Since this passing of entitlement 
occurs by way of law, title has already passed from the collateral provider to the 
collateral taker. A credit entry will still be necessary – not as a constitutive act – but 
to ensure that the apparent situation corresponds to the legal situation.58

Obligation to transfer equivalent collateral and the collateral provider’s privilege
When the collateral taker exercises his right of use, the collateral provider will lose 
entitlement to the collateral. At the same time, the collateral taker incurs an obli-
gation by operation of law to transfer equivalent collateral to the collateral provider. 
He must perform this obligation at the latest on the moment that the secured claim 
is due. The collateral provider obtains a right of pledge over the equivalent collateral 
and this pledge is deemed to have been obtained at the moment that the fi nancial 
collateral was established (Article 7:53 par. 2 DCC).59 However, instead of transfer-
ring equivalent collateral, the pledge fca may also determine that the (value of the) 
secured claim shall be set off against the value of the equivalent collateral at the 
moment that the secured claim is due or when an enforcement ground has occurred 
(Article 7:54 par. 4 DCC).

The implementation of the right of use in the Dutch legal system received criti-
cism in the legal literature. It was feared that the right of use would blur the distinc-
tion between a proper right of pledge and ownership, but more importantly, it would 
harm the security provider’s position. His proprietary right over the pledged good is 
bartered in exchange for a personal claim to return equivalent collateral.60 The pled-
gor would thus suffer the adverse consequences, if the pledgee went bankrupt. It 
must be kept in mind, however, that this criticism was partly inspired by the circum-
stance that the legislator initially intended for Title 7.2 of the Dutch Civil Code to have 
a large range of application. Only natural persons who were not acting in their trade 
or profession were excluded from entering into a fi nancial collateral arrangement. 
The aversion against the right of use was further enhanced by the legislator’s levity 

58 The situation that an account does not represent the legal reality is not uncommon. An example 
thereof is the money credited to an account on the basis of a direct debit. This arrangement allows 
a third party (the creditor) to transfer money from a person’s bank account (the debtor) either 
on a single event, or on a regular basis. Even though the money appears to have been credited to 
creditor’s account, it is merely conditional. The credit entry is made on the resolutive condition 
that the debtor (or his bank) does not revoke the crediting within a specifi c period of time, usually 
thirty days. If the crediting is revoked within the period of time, it will become defi nitive that 
no payment has occurred. The creditor will as a result have no claim against the bank for the 
amount. An obligation will arise to reverse the credit entry. This is not a repayment, but merely an 
administrative act. See HR  3 December 2004, ECLI:NL:HR:2004:AR1943, NJ 2005, 200 (Mendel q.q. 
v ABN Amro) , par. 3.3.1, HR  16 September 2011, ECLI:NL:HR:2011:BQ8732, NJ 2012, 89 (SNS Bank v 
Pasman q.q.), par. 4.2.

59 The text of Article 7:53 par. 2 DCC wrongfully states that the right of pledge is deemed to have 
been establishment at the moment of concluding the fca. On the basis of Article 3:84 par. 1 read in 
conjunction with Article 3:97 DCC, a right is established by an act of establishment on the basis of 
a valid title, i.e. the security fca, performed by someone who is entitled to dispose of the collateral. 
Cf. Diamant 2015, p. 184-185, Van Vliet 2019, par. 84, p. 98-99.

60 See Van Vliet 2005, p. 194, Verstijlen 2005(a), p. 71-72, Keijser 2003, p. 441.
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which reverberated in the parliamentary documents.61 The legislator believed that 
the right of use was highly compatible with the Dutch legal system.62 It apparently 
did not feel the urge to adopt a provision to protect the interests of the pledgor.

The fi nancial turmoil of 2008 has however demonstrated that even fi nancial insti-
tutions can become bankrupt. Since the claim to transfer equivalent collateral in the 
sense of Article 7:53 par. 2 DCC is a personal right, the security provider will be left 
with empty hands if the pledgee becomes bankrupt. He together with the ordinary 
creditors will be paid pari passu out of the bankrupt estate. When the Dutch legis-
lator had to implement Directive 2009/44/EC63, it took this opportunity to enhance 
the pledgor’s position with respect to the right of use. A paragraph has been added 
to Article 7:53 DCC which reads that with respect to the right to be transferred equi-
valent goods, the security provider has a privilege over the money and the securities 
present with the security taker (Article 7:53 (amended) par. 3 DCC). This privilege 
is a modality of national law and does not confl ict with the directive, because the 
directive does not prejudice national legislation on unfair treatment of creditors 
(recital 9). The security provider’s privilege does exactly that: it protects the collate-
ral provider and thus, indirectly, his creditors as well.

The obligation to transfer equivalent collateral part of the right of pledge
As was said earlier, the qualifi cation that the right of use has a proprietary nature 
leads to another problem. Exercising a right of use triggers an obligation to transfer 
equivalent collateral. Since the right of use is qualifi ed as an aspect of the right of 
pledge, it is possible that the same is also true for the obligation to transfer equi-
valent collateral. The latter will thus be part of the bundle of rights and duties that 
make up the right of pledge and will thus have proprietary effect.

Even though obligations are as a rule only effective between parties, some of them 
actually have proprietary effect. In the case of Hamm q.q. v ABN Amro64, the Dutch 
Supreme Court determined that the pledgor’s duty to grant the pledgee information 
concerning the pledged claims follows from the nature and purport of the right of 
pledge. If the pledged claim is assigned to a third party, the latter will obtain this 
obligation. The assignee will have the legal duty to grant information to the pledgee, 
even though he was not privy to the original pledge agreement.65 This construction is 
justifi ed, according to the Supreme Court, because it enables the pledgee to enforce 

61 Snijders 2005, p. 91.
62 Kamerstukken I, 2004-2005, 28 8774 E, p. 11 (Additional Memorandum of Reply).
63 Directive 2009/44/EC has been implemented in the Dutch legal system by an Act of 21 April 2011, 

Stb. 2011, 210.
64 HR 30 October 2009, ECLI:NL:HR:2009:BJ0861, NJ 2010, 96 (Hamm q.q. v ABN Amro).
65 Struycken & Van Zanten 2010, p. 66-67. Before the Supreme Court gave its decision in Hamm q.q. 

v ABN Amro, the legal doctrine was divided about the question whether the pledgee had a right 
to information necessary to inforce his pledge. A number of legal scholars were of the opinion 
that the right to information was part of the right of pledge. See a.o. Faber 2008, p. 379, Vermunt 
2006, p. 176-177, Verdaas 2008, p. 204-205. Others believed that the right to information was too 
remote from the right of pledge to be part thereof. See a.o. Verstijlen 2007(b), p. 166.
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his right in accordance with Article 3:246 DCC. The law attributes proprietary effect 
to other obligations as well.66

The idea that the obligation to transfer equivalent collateral is part of the fca-
pledge leads to a diffi  culty. An example might help illustrate this point. Imagine that 
a collateral taker has duly exercised a right of use over collateral provided under 
a pledge fca. He shall pursuant to Article 7:53 par. 2 DCC obtain an obligation to 
transfer equivalent collateral. One needs to keep in mind that exercising the right of 
use does not extinguish the pledge. The latter detaches from the collateral and con-
tinues to exist in limbo. So if the collateral taker assigns the secured claim to a third 
party, the assignee will not only become the new creditor, but also obtain the right 
of pledge – including the obligation to transfer equivalent collateral. This result is 
somewhat odd. On the one hand, the assignee acquires a right that is nothing more 
than an empty shell. The powers and rights still exist, but they cannot be exercised 
because the pledge no longer has an object. On the other hand, the assignee does 
acquire the obligation to transfer equivalent collateral. Since this obligation is part 
of the bundle of rights and duties that make up the right of pledge, it will follow the 
right of pledge. The fact that the assignee has to carry this burden is unfair, because 
he has in no way profi ted from the right of use.

11.4.2. The right of use and the prohibition to appropriate

One aspect must still be discussed here, namely the relation between the right of use 
and the prohibition to appropriate the encumbered goods. According to Article 3:235 
DCC, any provision that grants the mortgagee or the pledgee the right to appropriate 
the encumbered goods is void. The rationale of this provision is the same as that of 
its predecessor in the old Dutch Civil Code, viz. Article 1200 old DCC.67 It protects 
the pledgor against abuse and usury in particular. Since the pledgor is in need of 
credit, he will be in a vulnerable position. A creditor might try to take advantage of 
this vulnerable situation by lending money against unfair conditions. These include 
accepting collateral which has a value substantially higher than the borrowed sum 
and a right to appropriation without the obligation to return any surplus value to 
the pledgor. For this reason, the law as a rule forbids any provision that grants the 
pledgee the right to appropriate the pledged goods.68

Since exercising the right of use may lead to a passing of ownership from the 
collateral provider to the collateral taker, the agreement to a right of use falls within 
the scope of Article 3:235 DCC. The legislator, however, has not explicitly excluded 

66 An interesting example concerns the regulation with regard to the enjoyment, use and manage-
ment of common property. On the basis of Article 3:168 par. 4 DCC, this regulation is also binding 
upon the transferee who acquires a share in the common property. It is not impossible that this 
regulation entails a positive obligation which is binding on the transferee. Another example of a 
positive obligation that has droit de suite is the erfpachter’s duty (erfpachter is a holder of a right of 
emphyteusis) to pay the ground rent (erfpachtscanon) to the land owner (Article 5:85 par. 2 DCC). 
This is regarded as a qualitative duty, i.e. a duty attached to the person of the erfpachter. See Parl. 
Gesch Book 5, p. 300-303.

67 Cf. Parl. Gesch. Book 3, p. 743.
68 See a.o. Asser/Van Mierlo & Krzemiński 3-VI 2020/63, Pitlo/Reehuis & Heisterkamp 2019, par. 758, 

p. 621-622, Snijders & Rank-Berenschot 2017, par. 519, p. 451.
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Article 3:235 DCC from the right of use, nor has it taken adequate measures to pro-
tect the collateral provider’s position. Even though the collateral provider will have 
a privilege over the collateral taker’s cash and fi nancial instruments to ensure the 
delivery of equivalent collateral, the agreement may still determine that the value 
of the equivalent collateral shall be set off against the nominal value of the secured 
claim (Article 7:53 par.4 DCC). Since the law does not prescribe how the value of the 
equivalent collateral must be determined, the collateral taker runs the risk that it 
will be undervalued.69

The fact that Article 3:235 DCC has not been excluded from the right of use does 
not directly threaten its validity. It is arguable that on the basis of the maxim lex 
specialis derogat lex generalis the prohibition to appropriate does not apply to fi nan-
cial collateral arrangements. After all, the Directive is implemented in Book 7 of the 
Dutch Civil Code, rather than Book 3, that deals with property law in general. This 
argument is strengthened by the fact that the prohibition is explicitly excluded for 
the enforcement of the pledge fca (Article 7:54 par. 5 DCC). Since one of the methods 
of enforcement is the appropriation of the pledged collateral, Article 3:235 DCC is 
not applicable. In view of the general wording of Article 7:54 par. 5 DCC, one could 
argue that Article 3:235 DCC is not just applicable to the enforcement of the pledge 
fca, but to the pledge fca in general.

Conclusion

This chapter has discussed the right of use. Member States must ensure that parties 
to a security fca can agree to this modality (Article 5 Directive). On the basis of the 
right of use, the collateral taker may use and dispose of the collateral as the owner 
thereof. This modality strains the traditional idea of a security right which is merely 
aimed at taking preferential recourse against the encumbered goods. A right of use 
enables the collateral taker to dispose of the collateral for his own benefi t outside 
an event of default. Recently, Article 15 of Regulation (EU) 2015/2365 has come into 
force which contains conditions for the reuse of collateral. Even though this Regu-
lation does not alter the scope of the Directive, it should be read in addition to the 
Directive.

Implementing the right of use has revealed a number of diffi  culties. Apart from 
the fundamental problem that a right of use is diffi  cult to reconcile with the nature 
of the pledge, two problems have been identifi ed with regard to the right of use. 
Since both the text of Article 7:53 DCC and the parliamentary documents are silent 
about the nature of the right, it has tacitly been assumed that the right of use is of a 
proprietary nature. This assertion is justifi ed. A pledge is, after all, a limited property 
right. Since the right of use is concluded in connection with the establishment of the 
fca pledge, it stands to reason that this right is part of the bundle of rights and obli-
gations that make up the pledge.

69 This is different in case the enforcement consists of an appropriation. If the pledge fca so deter-
mines, the collateral taker may appropriate the pledged collateral when an event of enforcement 
occurs. One of the conditions for appropriation is that the valuation of the pledged collateral is 
based on the market value or the value on the stock exchange (Article 7:54 par. 3 DCC).
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The fi rst problem has been denoted as the problem of scope. Pursuant to Article 
7:52 par. 1 DCC, the relevant legal regime only applies to fi nancial collateral arrange-
ments whereby one of the parties belongs to one of the categories of institutions and 
bodies mentioned therein. The pledge is known as a dependent right; it follows the 
right to which it is connected, viz. the secured claim. If the secured claim is assigned 
to a third party, he will acquire both the secured claim and the right of pledge. Since 
the right of use is part of the pledge, the assignee will also be entitled to use and 
dispose of the collateral. A problem may however arise, if the requirement of Article 
7:52 par. 1 DCC is no longer fulfi lled as a result of the assignment. Title 7.2 DCC after 
all only applies to a right of use, if one of the parties is a public body or an institution 
enumerated in Article 7:52 DCC.

The second problem deals with the obligation to transfer equivalent collateral. 
If the collateral taker exercises a right of use, he will incur an obligation to trans-
fer equivalent collateral. Since the right of use is part of the fca-pledge, it has been 
assumed here that the same is true for this obligation. The obligation to transfer 
equivalent collateral is thus part of the bundle of rights, powers and obligations that 
make up the pledge. It must be kept in mind that exercising the right of use does not 
lead to the extinction of the right of pledge. The Directive has chosen for a delayed 
form of substitution. Once the right of use is exercised, the security right detaches 
from the collateral. The security right will remain in limbo until the equivalent 
collateral has been transferred to the collateral provider. It will then attach to the 
equivalent goods. Since exercising the right of use does not result in an extinction of 
the pledge, an assignment of the secured claim may lead to an odd situation. If the 
secured claim is assigned after the right of use has been exercised, the assignee will 
obtain an empty shell. The assignee will be unable to exercise the pledge, because 
this right has no object. He will on the other hand acquire the obligation or duty to 
transfer equivalent collateral. This result is undesirable, because the assignee beco-
mes obliged to transfer equivalent collateral even though he has not benefi ted from 
the right of use.
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CHAPTER 12

The Principle of Numerus Clausus

After having discussed the transposition of the right of use in Dutch law, it is time to 
focus on the dogmatic issues surrounding the right of use. The transposition of this 
legal concept within the system of Dutch property law raises a number of dogmatic 
diffi  culties on various levels. One of the most striking is the incompatibility of the 
right of use with the nature of the pledge. The pledge is essentially a security right 
that entitles the creditor to take preferential recourse against the encumbered goods. 
If the debtor is in default, the creditor has the right to realize the pledged goods and 
to use the proceeds to settle his claim before other creditors. The introduction of 
the right of use entails a rearrangement of powers, because it enables the collateral 
taker to use and dispose of the encumbered goods for his own purpose before the 
occurrence of an event of default. From a dogmatic perspective, the introduction of a 
right of use is problematic because it not only blurs the distinction between the right 
of pledge and a full transfer of ownership but also hampers a proper arrangement of 
rights. The latter can be regarded as an aspect of the numerus cluausus.

Most legal systems in one way or another adhere to the principle of numerus 
clausus. Although the exact meaning of this principle is somewhat diffi  cult to grasp, 
its central tenet is that the system of property rights is closed. The law determines 
the catalogue of rights that have third-party effect. As a result, parties can only esta-
blish those property rights that are recognised by law. The latter also determines to a 
large extent the content of property rights. Parties have little or no autonomy to give 
shape to their property rights.1 In short, property rights are not at the free disposal 
of parties. The numerus clausus may still have other tenets, like the closed system 
of acquiring and losing property rights and the need for a proper organisation and 
arrangement of property rights

The principal aim of this chapter is to unravel the meaning and purpose of the 
numerus clausus for present Dutch property law. Introducing the right of use is an 
example of how (secondary) European law can affect national property law. Member 
States are obliged to ensure that the right of use can have full effect in their legal 
system, even though this modality is incompatible with the essence of a pledge. 
The question arises whether the numerus clausus should play a role with respect 
to the implementation of European property law. In the modern legal literature, 
Struycken and Akkermans have proposed differing views in this matter. Struycken 

1 Cf. Van Erp 2012(a), p. 67 ff.
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wants to hold on to the integrity of the Dutch system of property law. He has argued 
that the numerus clausus entails an assignment to the legislator that new property 
rights ought to be incorporated within the system of property law as much possible.2 
Akkermans on the other hand proposes a more open system of property rights. In his 
view, the numerus clausus operates as an access-test, i.e. a test to determine whether 
a particular legal relation falls within the realm of property law.3

12.2. A closed system of property rights

The Dutch law of patrimony (vermogensrecht) makes a distinction between two 
types of patrimonial rights, namely property rights (or absolute rights)4 and personal 
rights.5 Whether a particular right qualifi es as a personal right or as a property right 
depends on its fi eld of application. Personal rights are only effective against one or 
more particular person(s). They usually, but not exclusively, arise from a contractual 
agreement. If, for instance, party A has concluded a contract with party B, party A 
will in principle only be able to enforce his contractual rights against B. A property 
right on the other hand is effective against the entire world. The textbook example 
of an absolute right is ownership (Article 5:1 DCC). Even though the owner does not 
stand in a contractual relation with the rest of the world, everyone has an obligation 
not interfere with the owner’s rights. This obligation arises from law.

As was said earlier, Dutch law has a closed system of property law (numerus clau-
sus). This means that the law mandatorily determines the number and content of 
property rights. Since the catalogue of property rights is closed, the numerus clausus 
operates as a fi lter.6 Rights will only have third-party effect, if it fi ts within one of the 
categories of property rights. Parties are incapable of creating other property rights. 
The numerus clausus also suggests that the content of a property right is to a large 
extent fi xed by law. Parties are only free to shape the contents of a property right if 
and insofar the law so determines. With regard to certain limited property rights, 
the law actually allows parties substantial party autonomy to shape the contents 
of these rights. An example thereof is the right of emphyteusis (erfpachtsrecht). The 
contents of such a right are often largely determined by the conditions set out in the 
deed of establishment.7

12.3. The historical background of the numerus clausus

Even though the numerus clausus is considered to be one of the basic principles of 
property law, its meaning remains rather illusive. The nutshell description given 

2 Struycken 2007, p. 808 ff.
3 Akkermans 2008, p. 555 ff.
4 The terms ‘absolute right’ and ‘property right’ are strictly speaking not synonyms, because not 

every absolute right can be qualifi ed as a property right. Certain absolute rights, like intellectual 
property rights, do not have a good as an object.

5 Pitlo/Reehuis & Heisterkamp 2019, par. 21-23, p. 12-14, Snijders & Rank-Berenschot 2017, par. 7, 
p. 5-6, Asser/Bartels & Van Mierlo 3-IV 2013/22-26.

6 Van Erp 2012(a), p. 67.
7 In view of the principle of numerus clausus, party autonomy is not boundless. The contents of the 

conditions cannot run against the essence of an emphyteusis. See  Vonck 2013, p. 166-168.
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above provides little or no insight in the matter. In order to determine the purpose 
and meaning of the numerus clausus, it will be necessary to take a closer look at the 
historical background of this principle.

This section does not offer a complete and detailed account of the history of the 
numerus clausus.8 Rather, it will provide a broad sketch of the development of the 
numerus clausus since 1838, the year in which the old Dutch Civil Code came into 
force. The legal doctrine in the period between 1838 and 1880 was dominated by the 
so-called legalist movement. One of the central tenets of this movement was that 
the acts established by the legislator (i.e. statutes and codes) were the single source 
of law.9 The two most prominent legal scholars of the time, Diephuis and Opzoomer, 
were exponents of the legalist movement. In their respective commentaries to the 
Dutch Civil Code, they demonstrated to be proponents of the idea that the number 
of property rights is limited. This idea became common ground in the legal doctrine 
somewhere at the beginning of the twentieth century.10 Since the Dutch legal doc-
trine in the nineteenth century was strongly infl uenced, fi rst, by French law and later 
on, by German law11, this section will also include the ideas of infl uential French and 
German legal scholars of that period.

12.3.1. Article 584 of the Old Dutch Civil Code

The Dutch Civil Code of 1838 contained an explicit enumeration of real rights which 
may provide a clue for the existence of a closed system of real rights. Article 584 of 
the old DCC stated that:

‘One can have over things either a right of possession, a right of ownership, a right of inheritance, 
a right of usufruct, a right of servitude, or a right of pledge or hypothec.’12

Since the Dutch Civil Code of 1838 was largely a copy of the French Code civil of 
1804, it is understandable that Article 584 old DCC was regarded as the counterpart 
of Article 543 of the Code civil.13 The French provision reads that one can have with 
respect to goods either a right of ownership (un droit de propriété), a right of usufruct 
(un simple droit de jouissance) or a right of servitude (un droit des services en fonciers 
à prendre). Notwithstanding the shallow similarities, the two provisions are clearly 
distinct. The reason for this difference is that Article 584 old DCC was not borrowed 

8 For a thorough and extensive discussion of the historical origins of the numerus clausus, see 
Struycken 2007, p. 121-240.

9 See for a further discussion of the characteristics of legalism, Jansen 2015, p. 65 ff., Kop 1982, 
p. 30 ff.

10 According to Struycken, the principle of numerus clausus was generally accepted in the Dutch legal 
doctrine around 1905. See Struycken 2007, p. 167.

11 Lokin & Zwalve 2001, p. 306.
12 Article 584 old DCC: ‘Men kan op zaken hebben, hetzij een regt van bezit, hetzij een regt van 

eigendom, hetzij een regt van erfgenaamschap, hetzij een regt van erfdienstbaarheid, hetzij een 
regt van pand of hypotheek.’

13 Asser 1838, p. 240-241.
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from the French Code civil. According to Meijers, the enumeration of real rights in 
Article 584 old DCC was inspired by the ideas of Heinrich Hahn.14

Be that as it may, the question is whether the enumeration of real rights in Article 
584 old DCC was regarded as exhaustive or merely as enunciative. In a case of 184715 
and another from 185516, the Dutch Supreme Court ruled that it was possible to have 
a real right over goods other than those mentioned in the Dutch Civil Code. Since both 
cases revolved around real rights that were created long before the introduction of 
the Dutch Civil Code in 1838, the decision of the Supreme Court was not surprising. 
After all, real rights which were created before 1838, but did not return in the new 
civil code, would continue to exist on the basis of Article 1 of the Transitional Act.17 
The real question is whether parties could create new real rights under the regime of 
the old Dutch Civil Code. As was said earlier, the two prominent legal scholars of the 
day – Diephuis and Opzoomer – denied that this was possible, because they adhered 
to the idea of a closed system of real rights.

12.3.2. First intermezzo: French law

The Dutch legal doctrine was oriented towards French law, especially in the fi rst 
half of the nineteenth century. This orientation was understandable since the Dutch 
Civil Code was largely based on the French Code civil.18 Even though Article 584 old 
DCC cannot be regarded as a translation of Article 543 Cc., the latter does contain 
an enumeration of real rights. It may be interesting to determine how this provision 
was interpreted during the fi rst half of the nineteenth century in France.

12.3.2.1. The case of Caquelard v Lemoine

The question whether French law adheres to a numerus clauses of proprietary rights 
has always been a subject of debate.19 One could argue that the authors of the Code 
civil intended the enumeration of Article 543 Cc. to be limitative. In the prepara-
tory documents of the Code civil, Treilhard suggested that no other real rights were 

14 Meijers 1955 (1907), p. 11-18. In his dissertation, De jure rerum et juris in re speciebus (1641), Hahn 
distinguished fi ve different types of rights with respect to iura in re (real rights), namely domi-
nium, pignus, servitus, possession and hereditas. This classifi cation of real rights – which Meijers 
referred to as Hahn’s pentarchy – diffused in the German legal community during the seventeenth 
and eighteenth century and became the dominant view in that period. It also enjoyed a certain 
authority in the Netherlands. When Hahn’s classifi cation lost its appeal at the beginning of the 
nineteenth century, his ideas had already struck root. A number of legislators, including the Dutch 
legislator, had adopted the classifi cation in their civil code. Feenstra on the other hand disagreed 
with Meijers that Article 584 old DCC had its origins in the ideas of Hahn. He argued that at the 
time when the Dutch Civil Code was drafted, the opinions were still divided on the number of real 
rights. It was more or less by chance that the Dutch legislator adopted a system of real rights that 
resembled that of Hahn, but was not directly inspired by it. See Feenstra 1982 p. 119-120.

15  HR 26 November 1847, W 1848, 875.
16  HR 2 November 1855, Van den Honert XX, n° 610, p. 52.
17 Wet van 16 mei 1829 houdende bepalingen wegens den overgang van de vroegere tot de nieuwe 

wetgeving, Stb. 1829, n° 32 (Act of 16 May 1829 containing provisions for the transition of the old 
to the new legsilation, Stb. 1829, n° 32).

18 Cf. Jansen 2015, p. 115-116.
19 See Struycken 2007, p. 250 and the literature he mentions therein.
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possible than those recognised in Article 543 Cc. After enumerating the rights of 
Article 543 Cc, he remarked:

‘Behold, the only modifi cations indeed to which ownership is susceptible in our social and political 
organisation; no other types of rights can exist over goods.’20

This fragment must be viewed in light of the spirit of the time. After the French Revo-
lution of 1789, the idea of fragmented ownership and feudal relations was abando-
ned; ownership was from now on regarded as absolute and exclusive.21 The problem 
with Article 543 Cc is that it does not explicitly state that the number of real rights 
is limited. Since the Code civil contains other property rights as well, like the gage or 
the hypothec, which do not fall under any of the categories mentioned in Article 543 
Cc, one might perceive this provision as a mere enunciation of real rights.22 In the 
leading case of Caquelard v. Lemoine23, the Cour de cassation had actually interpreted 
Article 543 Cc as non-limitative.

The facts of this case were as follows. Caquelard owned a piece of grass land on 
which Lemoine had planted trees. A dispute arose about who was the owner of the 
trees and the fruits that they produced. The lower courts ruled that parties had 
obtained co-ownership over the land, whereby Caquelard had a right to the land, 
while Lemoine had a right of usufruct with respect to the trees that he had planted 
there. Eventually, the Cour de cassation rejected the complaint that the recognition 
of co-ownership was, inter alia, in breach of Articles 544, 546 and 552 of the Code 
civil. It ruled :

‘Considering that the Articles 544, 546 and 552 of the Code civil are declarative of the common law 
in connection with the nature and effects of ownership, but they are not prohibitive; That neither 
these articles, nor any other law, exclude the diverse modifi cations and decompositions of which 
the ordinary right of ownership is susceptible.’24

The Cour de cassation apparently did not consider ownership a matter of public 
order, because it recognised the possibility of fragmented ownership.25 A majority of 
the legal scholars at the time accepted that party autonomy took precedent over the 
exclusiveness of ownership.26 Toullier, for instance, argued in his commentary on the 

20 Fenet 1836, p. 33. ‘Voilà, en effet, les seules modifi cations dont les propriétés soient susceptibles 
dans notre organisation politique et sociale ; il ne peut exister sur les biens aucune autre espèce 
de droits’

21 Crocq 1995, p. 197-198, Patault 1983, p. 217-219, Van Erp 2003, par. II.
22 See Dross 2017, par. 127, p. 118 (footnote 23).
23 Req. 13 February 1834, published in: H. Capitant, F. Terré & Y. Lequette, Les grands arrêts de la juris-

prudence civile. Tome 1, Paris : Dalloz 2000, p. 311-312.
24 ‘Attendu, en droit, que les articles 544, 546 et 552 du Code civil, sont déclaratifs du droit commun 

relativement à la nature et aux effets de la propriété, mais ne sont pas prohibitifs; Que ni ces 
articles, ni aucune autre loi, n’excluent les diverses modifi cations et décompositions dont le droit 
ordinaire de propriété est susceptible.’

25 During the second half of the nineteenth century, the Cour de cassation gradually abandoned the 
construction of co-ownership, and recognised the ability to have a separate right of ownership 
over the plants, trees or buildings that are connected with the ground. This development resulted 
in the right of superfi cies. Patault 1983, p. 223 ff.

26 Patault 1983, p. 222-223.
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Code civil that parties were free to create new property rights provided that this was 
not in breach of the law or public order:

‘But if one asks which are the rights that one can separate from full ownership, in how many ways 
one may divide it up, one fi rst has to formulate the principle that every owner may dispose of his 
property in the most absolute manner; he can detach thereof any rights that he sees fi t; extend 
or limit these rights as he wishes; in one word, divide his property which he considered suitable 
provided that this is neither contrary to any laws nor against public order. In this matter one thus 
follows the general principle: all that is not forbidden, is permissible.’27

12.3.2.2. Demolombe’s opposing view

The general opinion in the fi rst half of the nineteenth century was that the enu-
meration of proprietary rights in 543 Cc. was not considered to be limited. Demo-
lombe, another important commentator of the Code civil in the nineteenth century, 
disagreed with this general view. According to Demolombe, parties were not free to 
create real rights other than those recognised by law.

‘It is said that the Articles 526 and 543 are not limitative, and that it is allowed to individuals to 
create as many real rights and make as many decompositions and fragmentations of the right 
of ownership as they see fi t. Well now, this is a proposition which to us, in general, seems to be 
incorrect. And this is our principal argument; private parties can, neither by way of agreement 
nor by way of disposition, change the laws concerning public order (art. 6, 1133, 1172 etc.); and 
among these laws, one has to count those which concern third parties, the public, the surety of 
agreements, the method of transferring goods (see vol. 1, nos 18 and 107). The law that determines 
and organises the real rights to which the goods are susceptible, without a doubt, concerns to a 
great extent third parties, the public, the method of transferring goods, the surety of agreements; 
thus it is a law of public order; thus private parties cannot change it; thus a law like this which 
enumerates the real rights that it recognises must necessarily be considered as limitative.’28

Demolombe thus coupled the idea of a closed system of real rights with the general 
interest of public order. Parties are not free to change the laws which concern public 

27 Toullier 1811, n° 96, p. 78-79. ‘Mais si on demande quels sont les droits qu’on peut séparer de la 
propriété parfaite, de combien de manières on peut la démembrer, il faut d’abord poser un prin-
cipe que chacun peut disposer de sa propriété de la manière la plus absolue ; il peut en détacher 
les droits que bon lui semble, étendre ou limiter ces droits comme il le veut ; en un mot, démem-
brer sa propriété comme il le juge à propos, pourvu qu’il n’y ait rien de contraire aux lois ni à 
l’ordre public. Ainsi dans cette matière, on suit le principe générale : tout ce qui n’est pas défendu, 
est permis.’

28 Demolombe 1866, n° 515, p. 427. ‘On dit que les articles 526 et 543 ne sont pas limitatifs, et qu’il 
est permis aux particuliers de créer autant de droits réels et de faire autant de décompositions 
et de fractionnements du droit de propriété, que bon leur semble. Eh bien ! précisément, c’est là 
une proposition qui ne nous paraît, dans sa généralité, nullement exacte. Et voici notre principal 
argument ; Les particuliers ne peuvent pas, bien entendu, par leurs conventions ni par leur dis-
positions, changer les lois qui concernent l’ordre public (art. 6, 1133, 1172 etc.) ; et au nombre de 
ces lois , il faut évidemment ranger celles qui intéressent les tiers, le public, la sécurité des con-
ventions, le mode de transmission des biens (voy. notre t. I nos 18 et 107). Or, la loi qui détermine 
et organiser les droits réels dont les biens seront susceptibles, intéresse sans doute au plus haut 
degré, les tiers, le public, le mode de transmission des biens, la sécurité des conventions ; Donc 
elle est une loi d’ordre public ; donc les particuliers ne la peuvent pas changer ; donc une telle loi 
dans l’ énumération des droits réels qu’elle reconnaît doit être nécessairement considéré comme 
limitative.’
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order. Among those are laws that affect third parties, the general public, contractual 
certainty and the mode of transferring goods. Since the laws regulating real rights to 
a great extent concern these interests, they must be regarded as laws of public order 
which cannot be altered by contractual provisions. As a consequence, a list of real 
rights that are recognised by law must necessarily be limitative.

12.3.2.3. La Maison de Poésie

The French legal doctrine was thus divided about the question whether the list of 
property rights was closed. In 2012, the Cour de Cassation gave a decision in the case 
of la Maison de Poésie29 which seems to have settled the issue. Sketched in broad 
brush strokes, the facts were as follows. A foundation called Maison de Poésie owned 
a town house, or hôtel particulier. When this town house was sold to the Société des 
auteurs et compositeurs dramatiques (the SACD) in 1932, the parties agreed that the 
enjoyment and occupation of certain rooms remained exclusively with La Maison de 
Poésie for the duration of its existence. In 2007, the SACD started proceedings against 
La Maison de Poésie demanding its eviction and payment of damages for using the 
aforementioned rooms without title or right.

According to the Court of Appeal in Paris, the right of La Maison de Poésie con-
stituted a right to use and habitation which just like the right of usufruct would end 
thirty years after it was established. The court of appeal thus ruled in favour of the 
SACD. However, the Cour de cassation came to a different conclusion and overturned 
the court’s decision. In the primary consideration, the Cour de cassation stated that

‘In view of the Articles 544 and 1134 of the Code civil; - Considering that it follows from these texts 
that the owner may grant, subject to the rules of public order, a proprietary right conferring to the 
benefi ciary a special enjoyment over his good.’ 30

Since the Court of Appeal failed to recognise that parties intended to establish a 
special real right for the benefi t of the foundation, the Cour de cassation annulled 
the decision.

It thus seems that French law adopts a liberal approach to the principal of nume-
rus clausus. Subject to the rules of public order, an owner can establish a real right 
of special enjoyment over his good. This real right must be distinguished from the 
right of usufruct. According to Article 578 Cc., the right of usufruct is the right to 
enjoy the property in a similar manner as the owner himself.31 The usufructuary, 
in other words, has the most inclusive right to enjoy the encumbered property. He 

29  Cass. civ. (3e) 31 October 2012, n° 11-13.202, D. 2012, p. 1934 (note D’Avout).
30 ‘Vu les articles 544 et 1344 du code civil; - Attendu qu’il résulte de ces textes que la propriétaire 

peut consentir, sous réserve des règles d’ordre public, un droit réel conférant le bénéfi ce d’une 
jouissance spéciale de son bien.’

31 Despite the wording of Article 578 Cc., the right of the usufructuary to use the encumbered pro-
perty cannot be fully equated to that of the owner. The latter still enjoys the more inclusive right. 
Article 578 Cc. itself seems to admit that there are restrictions, because it imposes a duty on the 
usufructuary to conserve the encumbered property. See Larroumet & Mallet-Bricout 2019, par. 
456, p. 269.
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may use this property and enjoy the fruits thereof.32 The right of special enjoyment, 
on the other hand, only grants specifi c prerogatives, like the right to hunt in the 
owner’s forest. Furthermore, the object of the real right of special enjoyment may 
be fragmented. It may for instance be possible that the right to hunt only applies to 
specifi c parts of the forest.33 Another distinction concerns the duration of the real 
right. Since the right of usufruct is a personal, property right, its duration is limited 
to the usufructuary’s life (Article 617 Cc.). If the usufructuary is a legal person, the 
duration is set at thirty years (Article 619 Cc.). This is different for the right of special 
enjoyment. A question that remained unanswered after the decision in La Maison de 
Poésie was whether parties are free to determine the duration of the right of special 
enjoyment.34 Even though in the case of La Maison de Poésie, the duration of the 
right was coupled to the foundation’s lifespan, the Cour de cassation did not elaborate 
whether this modality was acceptable. Three years later, the Cour de cassation ruled 
that if parties did not agree to a specifi c duration, the right to special enjoyment 
cannot be perpetual. It will extinguish in accordance with the conditions set out in 
Articles 619 and 625 Cc., i.e. thirty years in case the benefi ciary is a legal person.35 
On 8 September 2016, the Cour de cassation gave a second decision in the case of La 
Maison de Poésie36. The question was whether the duration of a real right to special 
enjoyment could exceed a period of thirty years. According to the Cour de cassation, 
the parties wanted to establish a real right distinguished from a right of usufruct. 
This right is not intended to be a perpetual right, but exists for the duration of the 
foundation La Maison de Poésie. For this reason, the court below had rightfully ruled 
that the Articles 619 and 625 Cc. were not applicable, and the right of special enjoy-
ment did not expire after thirty years.

It thus seems that the duration of a real right to special enjoyment may exceed a 
period of thirty years, but cannot be perpetual.37 As the case of La Maison de Poésie 
has demonstrated, this restriction is somewhat of a farce. Even though the right of 
special enjoyment cannot be perpetual, the owner may grant such a right for the 
duration of the foundation. Since a foundation can in principle exist for eternity, the 
right of special enjoyment may de facto be perpetual.38

12.3.2.4. A semi-open system of property rights

The Cour de cassation’s decision in the case of La Maison de Poésie has confi rmed that 
parties are free to establish new property rights, at least with regard to the enjoy-
ment of property. However, French law does adhere to a numerus clausus of security 

32 Larroumet & Mallet-Bricout 2019, par. 459, p. 276, Grimaldi 2016, par. 301, p. 352.
33 Cf. Grimaldi 2016, par. 235, p. 284-285, Larroumet & Mallet-Bricout 2019, par. 574-5, p. 346.
34 Cf. Larroumet & Mallet-Bricout 2019, par. 574-4, p. 345.
35  Cass. civ. (3e) 28 January 2015, ECLI:FR:CCASS:2015:C30094.
36  Cass. civ. (3e ) 8 September 2016, ECLI:FR:CCASS:2016:C300894.
37 Cf. D’Avout & Mallet-Bricourt 2017, p. 138.
38 D’Avout & Mallet-Bricourt 2017, p. 138. More hesitant, Malaurie & Aynès 2017, par. 360, p. 112.
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rights for legal-political reasons.39 The problem with security rights is that they 
affect third parties, in particular other creditors. Article 2285 Cc. determines that 
the owner’s entire patrimony serves as collateral for the benefi t of his creditors. The 
proceeds will be distributed pro rato except for reasons of priority. Priority can result 
from preferences (privilèges) or the (contractual) security rights that are enumerated 
in Article 2329 and Article 2373 Cc. The paritas creditorum would be seriously under-
mined, if the owner were free to create new security rights.

An open system with regard to real rights of enjoyment are considered less pro-
blematic. The fi rst reason for this leniency is that the law already recognises the 
usufruct, which is a fairly burdensome property right. As was explained earlier, 
the usufructuary is entitled to enjoy a good belonging to someone else in a similar 
manner as the owner. If property can be encumbered with a right of usufruct, the 
owner should be able to grant a less invasive right of special enjoyment. Secondly, 
the owner bears the consequences of granting a special right of enjoyment. The only 
third parties that may be affected by this right are the acquirers of the encumbered 
good.40

Since these reasons rely on the right of usufruct as a benchmark, they are not 
really convincing. Even though the usufruct may be a burdensome property right, 
its duration is limited in time. If the usufructuary is a legal person, the usufruct will 
extinguish after a period of thirty years. This restriction however does not apply 
to the real right of special enjoyment; the owner can grant this right for a longer 
period of time. Any encumbrance will of course affect the value and saleability of 
the encumbered property, especially in case of a protracted encumbrance. So, if 
an owner has granted someone a right of special enjoyment for an extremely long 
period of time, the encumbered property will become less attractive as an object for 
taking recourse. The owner’s creditors are thus (indirectly) affected by the decision 
to grant a right of special enjoyment.

12.3.3. The commentaries on the old Dutch Civil Code

Diephuis and the numerus clausus
In the nineteenth century, two commentaries on the Dutch Civil Code became aut-
horitative in the Dutch legal doctrine, namely the commentaries written by Diephuis 
and Opzoomer. The ideas of the aforementioned Demolombe infl uenced Diephuis, 
who was a strong advocate of the idea of numerus clausus.41 Diephuis formulated this 

39 See Grimaldi 2016, par. 234, p. 281, Mestre, Putman & Billiau 1996, par. 168, p. 151-154, Mazeaud- 
Chabas & Ranouil 1988, n° 5, p. 7-9. Aynès & Crocq admit that according to the classic legal doc-
trine the number of proprietary security rights is limited. See Aynès & Crocq 2017, par. 406, p. 225. 
However, one of the authors, namely Aynès, has stated in a different work that the list of security 
rights is not closed under French law. See Malaurie & Aynès 2017, par. 357, p. 110.

40 See Grimaldi 2016, par. 234, p. 280-281.
41 See Struycken 2007, p. 134-137.
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idea in volume three of his commentary entitled Het Nederlandsch Burgerlijk Regt42 
that was published in 1880. He argued that the law determines which real rights one 
can have over an object. It all comes down to whether, according to the existing law, 
a right is deemed to possess the quality of a real right, and must be recognised as 
such. This qualifi cation however did not have to be explicit. Diephuis used the Act of 
13 June 185743 to demonstrate the law’s primacy with respect to real rights. This act 
dealt with the right to hunt and the right of piscary, i.e. the right to fi sh in another’s 
water. Even though these were generally recognised as real rights, the aforemen-
tioned Act no longer allowed the creation of new hunting rights and fi shing rights. 
The landowner could only still create a personal right to hunt in his territory or to 
fi sh in his water. As a consequence of the law’s primacy, Diephuis argued that parties 
were not free to create new real rights even if the law did not explicitly prohibit the 
creation of new rights.

‘And even in cases where such a prohibition is missing, it will not be possible for the owner – not 
even with all the freedom that an owner has to dispose of his good, and which enables him to give 
someone else a right with respect to his good – to provide a right as a proprietary right, to which 
this characteristic may not or should not be attributed according to the provisions of the law. He 
can provide a right which according to its nature must be classed under one of the rights recogni-
sed by the law as proprietary; he cannot give this characteristic to a right, which on the basis of the 
law should not be regarded as a proprietary right, by attributing it to this right.’44

In a footnote added to this passage, Diephuis referred to Demolombe to substantiate 
his argument. Even though Diephuis was seemingly inspired by the ideas of Demo-
lombe45, he did not – unlike Demolombe – give a justifi cation for the closed system 
of real rights. He did not link the law of real rights to the interests of public order. It 
is possible that this passage must be viewed in light of the ideas of the legalist move-
ment.46 As was said earlier, the central tenet of this movement is the primacy of the 
legislator. Only enacted law can impose (civil) obligations and grant rights to legal 
subjects. Since property rights are effective against the rest of the world, everyone 
has a duty to abstain from violating that right. If parties could create new property 

42  G. Diephuis, Het Nederlandsch Burgerlijk Regt. Deel VI Zakenrecht, Groningen: J.B. Wolters 1880. 
This work contains a more extensive discussion of the nature of proprietary rights compared to 
the previous commentary written by Diephuis. In his previous commentary – which still closely 
followed the order of legal provisions as they appeared in the civil code – Diephuis merely stated 
that the legislator determined which rights were proprietary rights. See G. Diephuis, Het Neder-
landsch Burgerlijk Regt naar de volgorde van het Burgerlijk Wetboek. Deel 3, Groningen: J.B. Wolters 
1857, n° 88, p. 41.

43 Wet 13 Juni 1857 tot regeling der jagt, Stb. 1857, n° 87. (Act of 13 June 1857 to regulate hunting, Stb. 
1857, n° 87).

44 Diephuis 1880, p. 8-9. ‘En ook waar zoodanige verbodsbepaling niet in den weg staat, zal evenwel, 
bij al de vrijheid, die een eigenaar heeft om over zijn goed te beschikken, en waartoe hij een ander 
een regt kan geven ten aanzien van zijn goed, geen regt door hem als zakelijk regt kunnen worden 
verleend, waaraan dit karakter niet overeenkomstig de bepalingen der wet moet of mag worden 
toegekend. Hij kan een regt verleenen, dat naar zijn aard gebragt moet worden tot een der regten 
die de wet als zakelijk erkent, en daarom ook als zoodanig moet worden aangemerkt; hij kan niet 
aan een regt, dat niet op grond der wet als een zakelijk regt beschouwd moet worden, dat karakter 
geven door het daaraan toe te kennen.’

45 Cf. Struycken 2007, p. 141-142.
46 Ibid.
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rights, that were effective erga omnes, they would be able to impose obligations upon 
others who are not privy to the contract. From a legalist perspective, the latter would 
be unconscionable, because only the law might impose civil obligations on its sub-
jects outside contract.47

Opzoomer and the numerus clausus
Unlike Diephuis, Opzoomer did not extensively discuss the closed system of real 
rights in his commentary on the Dutch Civil Code. It must nevertheless be assumed 
that Opzoomer was a proponent of the closed system of real rights. The author wri-
ting under the pseudonym, Juridische Spectator, claimed that the idea of the numerus 
clausus was so evident to Opzoomer that he did not consider it necessary to discuss 
this matter.48 Traces of this idea can be found here and there in part three of his com-
mentary.49

12.3.4. Second intermezzo: Von Savigny and the German law of things

Even though there is an explicit connection between Diephuis and the works of 
Demolombe, it is possible that Diephuis was also partly inspired by the ideas of the 
Historical School of law.50 As will be discussed hereinafter, the representatives of 
this school, in particular Von Savigny, advocated a strict division between the law of 
obligations and the law of things. The latter was considered to be more or less auto-
nomous and took an independent position from the other fi elds of law.

12.3.4.1. The methods of the Historical school

The infl uence that French law had on the Dutch legal doctrine gradually diminished 
at the end of the nineteenth century. In the meantime, the German legal movement, 
known as the Historical School of Law or the Pandectist School51, had emerged and 
would leave its mark on jurisprudence in Germany and the rest of Europe. The per-
son that is closely associated with the Historical School is the aforementioned Von 
Savigny (1779-1861). According to Von Savigny, the law is and becomes with the 
people: ‘Das Recht ist und wird mit dem Volke’.52 The Historical School of Law can be 
regarded as a reaction to the idea of the Enlightenment that a legal order should be 

47 Cf. Juridische Spectator 1877, p. 236. It must be kept in mind that this objection does not apply to 
contractual rights and obligations. According to Article 1374 par. 1 of the old DCC, every lawfully 
created agreement has the effect of law to those who entered into it (‘Alle wettiglijk gemaakte 
overeenkomsten strekken dengenen die dezelve hebben aangegaan tot wet’). Since contracts are 
only effective between parties, there is no tension with the idea that the law is the primary source 
of civil law rights and obligations. Parties to a contractual agreement are thus free to shape their 
mutual rights and duties as they please.

48 Juridische Spectator 1877, p. 234.
49 See Struycken 2007, p. 143-144.
50 See for the infl uence that the Pandectist School had on the works of Diephuis. Lokin 1994(a), 

p. 31-35.
51 The Pandectist School was founded by G.F. Puchta, a pupil of Von Savingy, and may be regarded as 

an offshoot of the Historical school. Its main concern was the systematic and scientifi c application 
of the Roman texts. See Robinson, Fergus &. Gordon 2000, p. 273.

52 Lokin 1994(b), p. 125.
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a logical and systemic set of rules imposed by a rational legislator.53 In 1814, Thibaut 
pleaded that the territorial laws of Germany which were diverse and often incom-
prehensible should be replaced by a unifi ed, German civil code. His plea was inspired 
by the examples of the French Code civil of 1804 and the Austrian ABGB of 1811, which 
were evident products of the Enlightenment. Savigny fi ercely opposed this plea for 
a unifi ed civil code in his famous treatise Vom Beruf unsrer Zeit für Gesetzgebung und 
Rechtswissenschaft.54 According to Savigny the legal order should be an expression of 
the spirit of the people (der Volksgeist). Since the Volksgeist developed organically and 
matured through the course of time, it was believed necessary to study the historical 
development of the law in order to determine the law common to the nation.55 For 
this purpose, Savigny studied Roman law – in particular the Justinian Code – rather 
than German common law, but he did not reject the latter.

Savigny’s methods resembled those of the natural sciences. He believed that by 
studying Roman law it would be possible to distil the leading, fundamental princi-
ples of the law, which he called leitende Grundsätze. These fundamental principles 
were axiomatic in nature and necessarily determined the rest of the law. Savigny 
made a comparison with the science of geometry. If two sides of a triangle are given 
as well as the interlocking angle, the other dimensions of this triangle are by neces-
sity known.56 In order to discover these principles, one had to use the bare text of the 
Justinian Code without taking into account the exegeses by the Medieval jurists, or 
the legal scholars of the French and Italian humanistic schools.57 The leading funda-
mental principles which were thus found would form a system. From this system 
of fundamental principles, one could logically deduce more specifi c rules to solve 
any particular case. A civil code would thus be superfl uous.58 Savigny applied this 
method of formulating fundamental principles in his unfi nished work System des 
heutigen römischen Rechts59. This work was intended as a modern-day, systematic 
arrangement of patrimonial law, based on Justinian law.

53 Zweigert & Kötz 1998, p. 138,
54 F.C. von Savigny, Vom Beruf unserer Zeit für Gesetzgebung und Rechtswissenschaft, Heidelberg: Mohr 

& Zimmer 1814. This book was translated into English by Abraham Hayward in 1831.
55 Zweigert & Kötz 1998, p. 138-139, Lokin & Zwalve 2001, p. 241-243, Lesaffer 2013, p. 424-425, 

Robinson, Fergus & Gordon 2000, par. 16.2.6, p. 271277.
56 See Savigny 1814, p. 22. ‘In jedem Dreieck (…) giebt es gewisse Bestimmungen, aus deren Verbin-

dung zugleich alle übrige mit Nothwendigkeit folgen; durch diese, z.B. durch zwei Seiten und den 
zwischenliegenden Winkel, ist das Dreieck gegeben. Auf ähnliche Weise hat jeder Theil unsres 
Rechts solche Stücke, wodurch die übrigen gegeben sind: wir können sie die leitenden Grundsäβe 
nennen.’ (‘In every triangle, namely, there are certain data, from the relations of which all the 
rest are necessarily deducible: thus, given two sides and the included angle, the whole triangle is 
given. In like manner, every part of our law has points by which the rest may be given: these may 
be termed the leading axioms’. Savigny & Hayward 1831, p. 38-39)

57 Lokin 1994(b), p. 125-126.
58 Lokin & Zwalve 2001, p. 245-246.
59 F.C. von Savigny, System des heutigen Römischen Rechts, Berlin: Veit & Camp 1840. This book was 

translated into English by William Holloway in 1867. See F.C. von Savigny & W. Holloway (Trans-
lator), System of the modern Roman Law. Vol. 1, Madras: J. Higginbottom publisher 1867. However, 
the English translations of the passages quoted in this paragraph are done by the author.
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12.3.4.2. Von Savigny’s system

The German BGB, which was adopted in 1900, has been greatly inspired by the sys-
tem and concepts developed by Savigny and the Pandectist School.60 Since Savigny’s 
ideas have also infl uenced the Dutch legal doctrine, it may be useful to take a closer 
look at some of these ideas, in particular the idea of the distinction between the 
law of obligation and the law of things. One of the central concepts in the System 
des heutigen Römischen Rechts is the concept of Rechtsverhältnis or legal relation. A 
legal relation is defi ned as a relation between persons determined by a legal rule and 
wherein the mastery (Herrschaft) of the individual will rules independently from any 
foreign will.61 Savigny distinguished three objects over which the will could exert its 
infl uence and extend its mastery, namely: one’s own person, the unfree nature, and 
extraneous persons. The discussion focuses on the latter two objects.

It is not possible for man to dominate the unfree physical world as a whole. One 
can only have dominion over a bounded, portion of the unfree world. Savingy called 
this bounded portion of the unfree world a thing or Sache. The most inclusive right 
one can have over a thing is of course ownership or Eigentum:

‘The unfree (physical) world cannot be ruled by us as a whole, but only within spatially bounda-
ries; such a bounded part thereof we call a thing, and to this is attached the fi rst possible kind of 
rights, the right to a thing in its purest and most inclusive form is called ownership.’62

The second question whether the will can have mastery over extraneous persons is 
more diffi  cult to answer. Savigny distinguished two possible types of relationships 
between persons. The fi rst possible relation was the one whereby the extraneous 
person was subjected to the will’s mastery, in the same way as a thing. If this mastery 
was absolute, the extraneous person would be totally deprived from his freedom 
which would tantamount to slavery. Since absolute dominion over an extraneous 
person was considered undesirable, Savigny argued that the will’s mastery could 
only extend over a single act of the extraneous person. This act is separated from 
the extraneous person’s freedom to act and becomes subject to the will’s mastery. 
Savigny called this mastery over a single act an obligation.

‘(…) if we rather wish to conceive a distinct legal relation which consists in the mastery over an 
extraneous person, without destruction of freedom, so that it is similar and yet different from 
ownership, the mastery should not regard that person in its entirety, but only a particular act; this 

60 Lesaffer 2013, p. 429, par. 419, Robinson, Fergus & Gordon 2000, par. 16.4.8, p. 277.
61 Savigny 1840, p. 334.
62 Savigny 1840, p. 338. ‘Die unfreie Natur kann von uns beherrscht werden nicht als Ganzes, son-

dern nur in bestimmter räumlicher Begrenzung; ein so begrenztes Stück derselben nennen wir 
Sache, und auf diese bezieht sich daher die erste Art möglicher Rechte: das Recht an einer Sache 
welches in seiner reinsten und vollständigsten Gestalt Eigentum heizt.’
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act is then conceived as separated from the freedom to act and subjected to our will. We call such 
a relation of mastery over an individual act of an extraneous person an obligation.’63

The aggregate of a person’s rights over things and rights arising out of obligations 
is called that person’s patrimony or Vermögen and the part of the law dealing with 
patrimony is known as the law of patrimony or Vermögensrecht.

According to Savigny, the law of patrimony takes an independent place between 
the other areas of private law, i.e. inheritance law and family law. Patrimonial law 
in its turn is divided into two separate branches, namely the law of obligation (das 
Obligationsrecht) and the law of things (das Sachenrecht). This division is the con-
sequence of the fact that patrimony has two different objects: things and particular 
acts of extraneous persons. Although this distinction is postulated as a necessity, a 
number of civil codes and laws at the time of Savigny did not always draw a clear line 
between the law of things and the law of obligation. The mutual relation between 
these two areas could therefore easily become obscure. Following the example of 
Roman law, Savigny argued that within their boundaries the law of things and the 
law of obligations existed independently from each other:

‘Roman law keeps them fi rmly apart, and treats each part by itself as completely independent 
within its boundaries. Thus ownership as independent mastery over a thing, without regard to the 
obligation which sometimes serves as mediation or preparation for it; the obligation as indepen-
dent mastery over an extraneous act, without regard to the real right which is perhaps the aim of 
this act.’64

This notion that the law of obligation and the law of things are independent may 
explain why German law adheres to the so-called Abstraktionsprinzip. Under Ger-
man law, the transfer of ownership mandatorily requires a real contract, or dingliches 
Vertrag: parties must agree to the transfer of ownership at the moment possession 
is provided. A transfer of ownership is therefore valid even if the cause to transfer 
property appears to be void or is later annulled.65

The idea of a numerus clausus also becomes manifest from this strict division 
between the law of obligations and the law of things. In Savigny’s system, the most 
inclusive right over a thing is called ownership. The right of ownership should not 
be regarded as a bundle of powers and privileges, but rather as a complete and total 
mastery over a thing. Labels that are often put on this concept of ownership include 

63 Savigny 1840, p. 338, ‘(…) wollen wir uns vielmehr ein besonderes Rechtsverhältnis denken, wel-
ches in der Herrschaft über eine fremde Person, ohne Zerstörung ihrer Freiheit, besteht, so daβ es 
dem Eigentum ähnlich, und doch vom ihm verschieden ist, so muss die Herrschaft nicht auf die 
fremde Person im Ganzen, sondern nur auf eine einzelne Handlung derselben bezogen werden; 
diese Handlung wird dann, als aus der Freiheit des Handelnden ausgeschieden, und unsern Willen 
unterworfen gedacht, Ein solches Verhältnis der Herrschaft über einzelne Handlung der fremden 
Person nennen wir Obligation.’

64 Savigny 1840, p. 374, ‘Das Römische Recht hält beide streng aus einander, und behandelt jeden 
Theil für sich als ganz unabhängig innerhalb seiner Gränzen. So das Eigenthum als selbständige 
Herrschaft über eine Sache, ohne Rücksicht auf die Obligation die etwa als Vermittlung und Vor-
bereitung dazu diente: die Obligation als selbständige Herrschaft über eine fremde Handlung, 
ohne Rücksicht auf das dingliche Recht worauf diese Handlung vielleicht abzweckt.’

65 Zwalve 2003, p. 337-344.
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totality, abstractness and absoluteness.66 If the law of things is autonomous from the 
law of obligations, the number of real rights that one can establish must necessarily 
be limited. Parties cannot create new legal relations with third-party effectiveness 
by way of contract. The law determines which legal relations shall qualify as real 
rights, or property rights.67

12.3.4.3. The numerus clausus of real rights and the German BGB

As was said earlier, Savigny’s system and ideas about the law of patrimony have 
greatly infl uenced the German BGB of 1900. The author responsible for the the law 
of things in the preliminary draft, Reinhold Johow, explicitly referred to Savigny’s 
ideas in his concept of 1880:

‘The modern scientifi c view on the nature of civil law supports and enables not only the separation 
of the law of patrimony from family law and inheritance law, but also the division between the 
law of things and the law of obligations within patrimonial law. While strongly holding on to the 
only concept of a thing useful to the law – i.e. a spatially bounded part of the unfree world – the 
law of things must be governed by the view that the right acquired over a thing is something 
autonomous and singular as opposed to the obligation which perhaps served as mediation and 
preparation for this acquisition, and that real rights are directly aimed at things and only indirectly 
at (third) persons.’68

The idea of a closed system of real rights is formulated in the explanatory memo-
randum to the draft of the German BGB, known as die Motive. In order to ensure the 
autonomy of the law of things, the authors believed that the law must determine the 
method of acquiring real rights as well as the contents of these rights. Since there is, 
in principle, no room for party autonomy within this fi eld of property law, parties 
can only create those real rights recognised by law. The number of real rights is thus 
necessarily closed:

‘The law of things must, to preserve its autonomy, arrange the acquisition of real rights in accor-
dance with the views that are inside its province. It has to designate the facts which result to the 
acquisition of rights as well as to establish the contents of the individual rights to their nature 
and purpose. It is not at liberty of the participants to attach to any right with respect to a thing, 
the character of a proprietary right. The basic rule of contractual freedom which controls the law 

66 Wiegand 1990, p. 117.
67 Cf. Akkermans 2008, p. 175, Struycken 2007, p. 180.
68 Johow 1982, p. 2. ‘Der heutige Standpunkt der Wissenschaftligen Einsicht in die Natur des bür-

gerlichen Rechts fordert und ermöglicht nicht nur die Absonderung des Vermögensrechts von 
dem Familienrecht und dem Erbrecht, sondern auch innerhalb des Vermögensrecht die Schei-
dung in Sachenrecht und Obligationsrecht. Unter strengem Festhalten an dem für das Recht allein 
brauchbaren Sachbegriff im Sinne eines räumlich begrenzten Stückes der unfreien Natur muß das 
Sachenrecht beherrscht sein von der Einsicht, daß das erworbene Recht an der Sache etwas Selb-
ständiges, Eigenartiges ist  gegenüber der Obligation, die etwa als Vermittlung und Vorbereitung 
zu demselben gedient hat, daß die dinglichen Rechte eine unmittelbare Richtung auf die Sache 
und erst mittelbar eine persönliche Richtung haben.’
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of obligation has no validity in the law of things. Here applies the opposite rule: the participants 
can only create such rights which the law allows. The number of real rights is thus necessarily 
limited.’69

Even though the German BGB theoretically has a closed system of real rights, in prac-
tice, it has proven diffi  cult to comply with the principle of numerus clausus. Devel-
opments in society, in particular in the fi eld of commerce, have led to the recogni-
tion of new real rights, or quasi-real rights. Well-known examples are the transfer 
of ownership for security purposes (Sicherungsübereignung), the inchoate ownership 
of things that have been transferred under retention of title (Anwartschaftsrecht), 
and trust property (Treuhand).70 According to Wiegand, these developments and 
the consequent recognition of new types of real rights have led to two important 
changes: the strict division between the law of things and the law of obligations that 
the legislator pursued has to a great extent become superseded and, secondly, the 
autonomous provisions of the law of real things have become discarded or supple-
mented by provisions of the law of obligations.71 A good example of the latter is the 
recognition of the Herstellervereinbarung, an agreement on the basis of which the 
contractual parties will designate which of them will be the producer, who obtains 
ownership of produced things. This contractual ability is in confl ict with § 950 BGB – 
the provision that deals with specifi cation (Verarbeitung). Since this provision 
belongs to the law of things, it should autonomously designate the owner of the 
produced things.72

The development of new real rights has also led to shifts within the system of the 
law of things. The right of pledge, for instance, has virtually become overshadowed 
by the fi duciary transfer for security purposes. A number of dogmatic principles, 
like the principle of publicity of real rights over movables and the principle of spe-
cifi city, has been weakened or have lost their meaning entirely. Wiegand’s greatest 
objection to this development is that it leads to legal uncertainty. The recognition of 
new real rights was only possible by largely abandoning the legislative design and 
system of the BGB. As a result, it has become uncertain which criteria are still leading 
with regard to applying the law and with regard to future developments.73 Similar 
issues have also arisen in the Netherlands. When the fi duciary transfer for security 
purposes was recognised by the Dutch Supreme Court, the question arose whether, 

69 Motive zu dem Entwurfe eines Bürgerlichen Gesetzbuches für das Deutsche Reich. Band III, Berling 
& Leipzig: Guttentag 1888, p. 3. ‘Das Sachenrecht muß, um seine Selbständigkeit zu wahren, die 
Erwerbung der dinglichen Rechte nach Gesichtspunkten ordnen, die auf seinem Gebiete liegen. 
Es hat die Thatsachen, an welche die Erwerbung zu knüpfen ist, nicht minder als den Inhalt der 
einzelnen Rechte nach deren Wesen und Zwecke zu bestimmen. Den Betheiligten kann es daher 
nicht freistehen, jedem beliebigen Rechte, welches sich auf eine Sache bezieht, den Karakter 
des dinglichen zu verleihen. De Grundsatz der Vertragsfreiheit, welcher das Obligationenrecht 
beherrscht, hat für das Sachenrecht keine Geltung. Hier gilt der umgekehrte Grundsatz: die 
Betheiligten können nur solche Rechte begründen, deren Begründung das Gesetz zulätzt. Die Zahl 
der dinglichen Rechte ist daher nothwendig eine geschlossene.’

70 Wiegand 1990, p. 128-129.
71 Ibid p. 130.
72 Ibid p. 129.
73 Ibid p. 131.
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and if so to what extent, the rules of pledge were applicable to security ownership 
by way of analogy.

It must be kept in mind that Wiegand does not oppose to the recognition of new 
proprietary rights as such. The principle of numerus clausus, in his view, does not 
impede the general legal transactions, or Rechtsverkehr, to introduce new property 
rights. It merely prevents individual parties from creating a new legal position with 
third-party effect. A particular legal position may of course become common in the 
general legal transactions. If this legal position is consequently consecrated by case 
law, a new property right will have been created. Once a legal position has generally 
become recognised as a proprietary right, it is pointless to still oppose it with dog-
matic objections.74

The real question according to Wiegand is to determine in what direction these 
developments should be heading. Since the end of the nineteenth century, the law 
of obligations has become more dominant which can partly be ascribed to the indu-
strialisation and the technological developments in society. Contractual principles, 
like party autonomy, have placed a clear mark on the system of private law. This 
change has also affected the law of things. As was said earlier, the strict division 
between the law of things and the law of obligations has diminished. The law of 
things is no longer abstract and autonomous. There is more room for party autonomy 
and diversifi cation, as the example of the Herstellervereinbarung has illustrated. Wie-
gand argues that a path should be chosen that carries forward these developments, 
and at the same time takes into consideration the desire for a law of things that is 
oriented towards the interests of the general legal transaction. He therefore formu-
lates the following maxim  that he believes is leading with respect to future devel-
opments: party autonomy together with the principle of contractual freedom should 
take preference over the autonomy of the law of things, insofar as the interests of 
third parties which are considered worth protecting, as well as the general interest 
do not pose any objections. Wiegand has further refi ned this maxim.75 However, 
since these refi nements are specifi c to German property law, they will not be dis-
cussed here.

12.3.5. Concluding remarks

The foregoing subparagraphs have in very broad brush strokes sketched the devel-
opment of the numerus clausus in the nineteenth century. So far, and without the 
intention of being exhaustive, three main arguments have been given for the closed 
system of real rights. First of all, the number of real rights must necessarily be closed 
because the law of things is considered to be of public order. It to a great extent deals 
with matters of public order, i.e. the interest of third parties, the public, surety of 
contract and the transfer of goods. Since private parties can neither by contract nor 
by disposition deviate from a law of public order, it is not possible to create other real 
rights than those recognised by the law. Demolombe has made a similar argument 
with regard to French property law. Even though this argument took root in part of 

74 Wiegand 1987, p. 641-642.
75 Wiegand 1990, p. 135-138.
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the French legal doctrine, it is now generally considered to be wrong, at least with 
respect to property rights of enjoyment. Since the decision in Maison de Poésie, it 
is suffi  ciently clear that parties are free to establish new property rights of special 
enjoyment, provided that this does not confl ict with the rules of public order.

The second argument takes as a starting point that only the legislator can deter-
mine which rights are property rights (legalist argument). Since property rights have 
third-party effectiveness, they entail an obligation on everyone to respect them. As 
a consequence, parties are incapable to create real rights as they see fi t. They are 
bound by the catalogue of real rights determined by the law, because enacted law – 
i.e. codes and statutes – is the principal source of legal obligations.76

The third argument regards the numerus clauses as a necessary aspect of the pro-
perty law system. It takes as a starting point the strict division between the law of 
things and the law of obligations. The law of things is considered as an autonomous 
and independent area of law. Since there is no, or very little, room for party auto-
nomy – a principle that is strongly associated with contract law – parties are not free 
to create real rights as they see fi t.

Apart from these three arguments, a fourth can be added that has some overlap 
with the public order argument – namely a law and economics argument. Traces 
of this argument can be found in English case law. The Common law77 adheres to 
a closed system of property rights over land, but this is not necessarily the case in 
Equity.78 In the case of Keppell v Bailey, the Lord Chancellor denied that parties could 
create new real rights over land. ‘[…] if parties were allowed  to invent new modes of 
holding and enjoying real property, and to impress upon their lands and tenements 
a peculiar character, which should follow them into hands, however remote. Every 
close, every messuage, might thus be held in a several fashion; and it would hardly 
be possible to know what rights the acquisition of any parcel conferred, or what 
obligations it imposed.’79

The latter remark touches upon an issue belonging to the realm of law and eco-
nomics. If parties were free to encumber land with all sorts of new real rights, this 
freedom would impose high information costs on third parties. Since property rights 
are effective against the world, third parties will be obligated to respect those rights, 
i.e. refrain from violating them. A prospective buyer will thus have to determine 
what rights have been established over the good, which entails information costs. 
In other words, the creation of new property rights leads to externalities. A com-
pulsory standardisation of rights (numerus clausus) lowers the information costs, 
because third parties may limit their inquiry by determining whether a right has 

76 Under this formal argument that the legislator has the primacy to introduce new real rights may 
lurk all sorts of substantive reasons. These may include the fact that the legislator has the demo-
cratic legitimacy to develop new real rights, and the circumstance that it is better equipped for 
this task than the judiciary.

77 See a.o.  Hill v Tupper (1863) 2 H&C, 121,  King v David Allen & Sons, Billposting, Ltd [1916] 2 AC 54 and 
Keppell v Bailey (1834) My & K 517.

78 See Swadling 2012, p. 304-305.
79 Keppell v Bailey, 536 [per Lord Brougham LC].
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been established that belongs to the catalogue of real rights.80 Other rights are only 
personal in nature, and in principle do not affect third parties.

12.4. The case of Blaauboer v. Berlips: a turning point

After these intermezzi, it is time to return to the development of the principle of 
numerus clauses in Dutch law. The turning point in this development came in 1905, 
when the Dutch Supreme Court decided the case of Blaauboer v. Berlips.81 The facts 
were straight forward. In 1804, the brothers Berlips sold parcels of land on a public 
auction to several parties, including Blaauboer. A small strip of land remained the 
property of the brothers Berlips, who according to the auction conditions were 
obliged to lay a public street for the benefi t of the sold parcels of land. The auction 
conditions were part of the notary deed of transfer. When Blaauboer held one of the 
brothers Berlips (who had also become the sole heir of his late brother) accountable 
for not laying the public street as promised, the latter defended himself by stating 
that he had sold and transferred ownership of the strip to a third party and that the 
transferee was now obliged to lay the street.

The question eventually raised before the Supreme Court was whether by trans-
ferring the strip of land, the contractual obligation to lay a street had passed from 
Berlips to the transferee. In this landmark decision, the Supreme Court denied that if 
ownership of a parcel of land was transferred, any contractual obligation with regard 
to that land would pass to the new owner. The starting point, of course, was that a 
contractual obligation would only be effective between the parties to the agreement, 
unless the law determined otherwise.

‘Considering, that the following must be brought to the fore; that an obligation, arising out of an 
agreement, even when this is entered into by the obligor with respect to real property belonging 
to him, is nevertheless a personal obligation to which must apply, unless the law explicitly deter-
mines otherwise, that which is determined for obligations as such; (…) that personal obligations 
do not restrict the right of ownership.’82

The Supreme Court continued by explaining why a contractual obligation with 
regard to real property could not bind a third party who obtained it under specifi c 
cause. First of all, this effect would be contrary to Article 1376 old DCC. This provision 
determined that agreements were only effective between parties and their succes-
sors under general cause, but did not benefi t or harm third parties. Furthermore, a 
contractual obligation with regard to real property that could somehow bind sub-
sequent owners under singular cause would tantamount to a real right. This ability 

80 Cf. Merril & Smith 2000, p. 33-35.
81  HR 3 March 1905, W 1905, 8191 (Blaauboer v. Berlips).
82 ‘O. dat hierbij op den voorgrond moet staan, dat eene verbintenis, ontstaan uit overeenkomst, 

ook dan, wanneer zij door een verbondene wordt aangegaan met betrekking tot een hem toebe-
horend onroerend goed, niettemin is eene persoonlijke verbintenis waaromtrent derhalve, tenzij 
uit eenige wetsbepaling ontwijfelbaar het tegendeel volgt, moet gelden hetgeen voor zoodanig 
verbintenissen is bepaald; (…) dat toch persoonlijke verbintenissen het eigendomsrecht zelf niet 
beperken.’
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was considered impossible without an explicit legal basis, because it would blur the 
sharp distinction between the law of obligations and the law of things.

‘Considering, furthermore, that if the obligation were to rest with each owner as such, the right to 
performance of this obligation would become a real right; although resulting from an agreement, 
this is something that without a legal provision cannot be accepted in a situation just described, 
because this would efface the sharp distinction between the law of things and the law of obli-
gations that exists in our civil law legislation.’83

The Supreme Court furthermore considered that a contractual obligation as des-
cribed would confl ict with the system of rules concerning the right of servitude. 
The Articles 721 and 722 of the old DCC only allowed parties to encumber the ser-
vient estate with a negative burden for the benefi t of the dominant estate. As a con-
sequence, the owner of the servient land could only be obliged to either tolerate or 
refrain from doing something with respect to his land. It would thus be odd if parties 
could circumvent these provisions with a simple contract.

‘Considering that a transmission of an obligation to each new owner also confl icts with the system 
concerning servitudes; that the de law, in the Articles 721 and 722 DCC, allows that lasting burdens 
are placed on an estate within certain boundaries, namely only for the use and benefi t of another 
estate and only with regard to burdens consisting of an obligation to tolerate or refrain from doing 
something; that the legislator could therefore not have wanted, and did not want that more exten-
sive burdens – namely to do something (laying of a street) – could be placed, by contract no less, 
on the owner of an estate for the benefi t of a person.’84

A fi nal important reason given by the Supreme Court was that the passing of a con-
tractual obligation would lead to uncertainty as to what burden existed on which 
estate. This uncertainty was considered incompatible with the system of publicity 
that exists with regard to limited real rights. Establishing a right of servitude, after 
all, required and still requires the registration of a notary deed of establishment in 
the public register (Article 3:89 j° 3:98 BW).

83 ‘O. verder, dat, waar de verbintenis zoude rusten op elken eigenaar als zoodanig het recht op de 
vervulling dier verbintenis een zakelijk karakter bekomt, hoewel voortspruitende uit overeen-
komst, iets, dat zonder eene wetsbepaling, dit bepaaldelijk voor een geval als het besprokene 
veroorlovende, niet kan worden aangenomen omdat daarmede de in  onze burgerlijke wetgeving 
bestaande scherpe onderscheiding tusschen zakenrecht en verbintenissenrecht, wordt uitge-
wischt.’

84 ‘O. dat overgang van eene verbintenis op elken nieuwen eigenaar ook is in strijd met het stelsel 
der wet omtrent erfdienstbaarheden; dat toch de wet, die in art. 721 en 722 BW toelaat, blijvende 
lasten te leggen op een erf, dit alleen toelaat binnen bepaalde grenzen, nl. enkel tot gebruik en 
ten nutte van een erf en alleen met betrekking tot lasten, bestaande in de verplichting om iets te 
doen; dat derhalve de wetgever niet kan gewild hebben en blijkens de geschiedenis dan ook niet 
gewild heeft, dat op een eigenaar als zoodanig, nog wel bij overeenkomst, verder gaande lasten – 
te weten, om iets te doen (eene straat aanleggen) – zouden kunnen worden gelegd en zulks ten 
behoeve van één persoon.’
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‘Considering, also, that such a transmission, which leads to great uncertainty with regard to what 
burdens rest on which goods, is incompatible with the system of publicity that the law has accep-
ted with regard to the acquisition of real rights – except for the acquisition through prescription.’85

The conclusion was that the contractual obligation could only pass from the previ-
ous owner of the estate to the acquirer under singular cause with the co-operation 
or approval of all the parties involved, i.e. the creditor, the original debtor and the 
acquirer of the estate under singular cause.

After the Supreme Court’s decision in Blaauboer v. Berlips, the idea that the number 
of real rights was closed became generally accepted in the legal doctrine.86 Parties 
were not free to create new types of property rights, i.e. rights with regard to goods 
that have third-party effect. However, just like under German law, the interests of 
commerce outweighed the interest of dogmatic purity in Dutch law as well. Security 
ownership for instance was recognised and developed in case law to meet the com-
mercial need for a non-possessory security right.87

12.5. The closed system of property rights under the new Dutch Civil Code

The idea that the number of property rights is closed also lies at the basis of the 
new Dutch Civil Code. Article 3:81 par. 1 DCC for instance is a clear expression of the 
numerus clausus principle. It states that he who has an independent and transferable 
right may, within the boundaries of his right, create the limited property rights that 
are recognised by the law.

12.5.1. Meijers’ view on the principle of numerus clausus

In an article published in 1907, Meijers, the spiritual father of the new Dutch Civil 
Code, explained why the list of real rights was closed. This article was written with 
regard to the old regime, but the argument presented therein will also be valid for 
the new Dutch Civil Code. His main argument was that one could not have a right 
without a legal rule. Every subjective right must eventually be based on a rule of 
positive law. The reason that one could validly conclude contracts other than those 
explicitly mentioned by law was because the law explicitly recognised contract as 
a source of obligations and personal rights (Article 1269 old DCC). Since a similar 
provision did not exist for the law of things, one could not create other real rights 
or other rights with third-party effectiveness than those recognised by law.88 Fur-
thermore, the ability to create new real rights would lead to all sorts of questions. 

85 ‘O. dat ook zoodanige overgang, waardoor groote onzekerheid wordt in het leven geroepen, ten 
aanien van lasten, welke op goederen rusten, niet is overeen te brengen met het stelsel van open-
baarheid, door de wet – behoudens de verkrijging door verjaring – aangenomen bij vestiging van 
zaakelijke rechten  (…)’

86 P. Scholten already formulated in 1905 that the number of real rights was limited. See Asser-
Scholten 1905, p. 28. See also, Meijers 1955 (1907), p. 24, Opzoomer, Houwing a.o. 1911, p. 168, 
Suijling 1940, p. 1-2, 83-84.

87 See Part One.
88 Meijers 1955 (1907), p. 24.
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Rights over real property, that have third-party effect, must be registered in a public 
register. It would for instance be uncertain if new real rights had to be registered as 
well.

Meijers did not repeat his argument in the explanatory memorandum to Book 5 
of the draft Civil Code, which deals with real rights. He merely stated that in many 
continental legal systems the number of real rights was closed and that the draft 
would also take this as a starting point. A right would only qualify as a real right, if 
it answered to the defi nition of one of the real rights recognised by law. Within the 
boundaries of the defi nition, parties would in principle be free to shape the con-
tents of the right. This freedom was nevertheless restricted in two important ways. 
First of all, the law would mandatorily regulate certain issues with respect to real 
rights. Parties were of course not free to deviate from these mandatory provisions. 
Secondly, powers and obligations which were not explicitly regulated by law could 
only become part of the contents of a real right, if they had a suffi  cient connection 
with the real right. Meijers gave the example of an arrangement between the owner 
of a piece of land and the person who had a right of superfi cies over this land. An 
arrangement whereby both parties should pay for the property tax over the land in 
accordance with their means could be made part of the right of superfi cies. If owner-
ship of the land or the right of superfi cies was transferred, the transferee would 
be bound by this arrangement. A further reaching arrangement – for instance an 
arrangement whereby other taxes were included as well – could not be made part of 
the right of superfi cies.89

12.5.2. A semi-closed system of property rights

Even though the system of absolute rights is said to be closed, the reality is actually 
more shaded. First of all, it is not entirely certain whether there really is a closed 
system of absolute rights. The discussions in the preparatory documents about the 
principle of numerus clausus only concerned ownership and the limited proprietary 
rights enumerated in Book 3 and Book 5 of the Dutch Civil Code. There is no explicit 
provision that states that the number of absolute rights is limited. Snijders has there-
fore argued that apart from ownership and the limited property rights, the system of 
absolute proprietary rights is in principle open.90

The second reason that the idea of a closed system of property rights must be put 
into perspective is because the Dutch Civil Code does not make a strict distinction 
between property rights and personal rights.91 Certain rights and obligations arising 

89 Parl. Gesch. Boek 5, p. 3.
90 Snijders 2002, p. 28, 35-37. The fact that Article 3:6 DCC is defi ned in general terms, does not mean 

that the judiciary is free to recognise new absolute proprietary rights. Snijders seems to argue that 
the judiciary must recognise new rights if these are generally accepted within legal practice or 
society at large. The needs of society thus form the ultimate justifi cation for the creation of new 
rights. According to Snijders, the only test is that these new rights fi t within the system of rights 
that are regulated by law, including the rights that are already recognised in case law. See Snijders 
2005, p. 101-102.

91 See Rank-Berenschot 1992, p. 317 -319 about the relative distinction between property rights and 
personal rights.
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out of contract have third-party effectiveness.92 The best-known example thereof 
is the qualitative obligation (kwalitatieve verplichting). On the basis of Article 6:252 
DCC, parties to an agreement may determine that the obligation of one of the parties 
to allow or refrain from doing something with respect to his or her real property 
shall bind subsequent acquirers of this property under specifi c cause.93 Parties can 
thus create, albeit within certain boundaries, contractual obligations with respect to 
real property that have third-party effectiveness.

12.6. Alternative views on the numerus clausus

So far, the discussion has focused on the traditional meaning of the numerus clausus. 
The central tenet of this principle is that the law of property is not at the free dis-
posal of legal subjects. Parties can only create those property rights recognised by 
law, i.e. statutes or codes. Another aspect of this principle is that the legislator rather 
than the judiciary has the authority to develop new property rights.

Even though the numerus clausus may seem rigid, there are a number of sub-
stantive reasons that the legislator should have primacy to determine the list of 
property rights. Not only has the legislator the democratic legitimacy to determine 
the rights and obligations that have third-party effectiveness, the legislator is also 
better capable than the judiciary to determine the types of real rights that society 
needs. It can best assess and balance the interests of the parties involved, including 
the interest of publicity. The judiciary on the other hand is dependent on the cases 
that are brought before the courts for the creation and development of new case law. 
The closed system increases legal certainty, in another way as well. It ensures that 
the law is foreseeable and predictable with regard to property rights. The law after 
all determines among other things how a property right must be created, what the 
content of a right is, whether this right must be published and the circumstances in 
which it will cease to exist. Since the number of property rights is closed, the legal 
actors can only be confronted with those property rights that are recognised by law.94

The question arises what role the numerus clausus should play in a modern pro-
perty law. A number of legal scholars have turned their mind to this problem.

12.6.1. A more open system of property rights

A number of legal scholars have argued that the importance of the numerus clausus 
must be diminished.95 Since the Dutch Civil Code has blurred the distinction between 
the law of things and the law of obligations, the idea of a closed system of property 
rights must be reassessed. Smits has argued in this connection that the concept of 

92 See apart from the qualitative obligation (Article 6:252 DCC) also, Article 6:251 DCC (qualitative 
rights), Article 6:257 DCC (the so-called knight’s movement or “paardensprong”), Articles 7:419 
(the agent’s ability to claim damages for his principle).

93 This agreement must be cast in a notary deed and has to be registered to ensure publicity (Article 
6:252 par. 2 DCC).

94 See Struycken 2007, p. 765-766.
95 See a.o. Smits 1996, p. 61-64, Snijders 2000, p. 28-29.
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ownership should be redefi ned.96 In his view, ownership should be regarded as a 
right or an entitlement that to a greater or lesser extent is effective against others. 
The person entitled to this right is only considered the owner to those persons 
against whom this right is effective. A right arising out of a contract, for instance, is 
only effective between parties. The party entitled to this right is thus considered the 
owner vis-à-vis his contractual parties. According to Smits, this concept of owner-
ship can better explain the in-between legal concepts, i.e. rights arising out of a con-
tract that have third-party effectiveness. Ownership is after all defi ned as a right 
that is effective against one or more persons. The downside of this approach is that it 
shifts the problem in a different direction, because one now has to formulate criteria 
to establish whether ownership has third-party effectiveness. Although Smits does 
not work out these criteria, he mentions two important elements: the will of parties 
to create a right that is effective against third parties and the degree of publicity.97

12.6.2. Akkermans’ proposal for a European numerus clausus

The closed system of property law under threat
In line with the argument for a more open system of property law is Akkermans’ 
view on the numerus clausus. He argues that the numerus clausus is under threat by 
internal factors as well as by external factors. The internal factor primarily concerns 
the effect that the law of obligations has on property law. In this connection, Akker-
mans refers to the recognition of the Treuhand in German law and the adoption of 
the fi ducie in France.

External threats are caused by international trade and the infl uence of European 
law on national private law. As a result of the increase in international trade, Mem-
ber States are more and more often confronted with property rights that have been 
created in another jurisdiction. The situation that goods are moved from one country 
to another may give rise to a situation of confl it mobile.98 A property right that has 
validly been created in a foreign state will sometimes have to be assimilated or trans-
formed – depending on the rules of private international law of the receiving state – 
when the  goods to which the right is attached crosses the border. This means that 
the receiving state will sometimes have to stretch its system of property to accom-
modate these foreign rights, thereby violating the closed system of property law.

According to Akkermans, European law constitutes a greater threat to the nume-
rus clausus. This threat is understandable when it comes to secondary European law, 
in the form of directives. A directive may for instance require Member States that 
a particular property right can have full effect in their legal system. If this right is 
alien to a Member State, the need to adopt it will put a strain on the closed system of 

96 Smits 1996, p. 61.
97 Ibid, p. 62-63.
98 A situation of confl it mobile arises when objects are moved from one jurisdiction to another. Since 

property rights are governed by the lex rei sitae – i.e. the law of the place where the object is 
situated – a change of territory will also mean a change of law. This change of law may have con-
sequences for the rights that are established over the object. See Strikwerda & Schaafsma 2019, 
par. 221-222, p. 310-313.
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property rights.99 However, Akkermans believes that the EU-treaty itself might have 
an even greater impact on the closed system of property law. He, in brief, argues that 
the closed system of property law in combination with the lex rei sitae doctrine can 
constitute an impediment to the free movement of goods. As was said above, a situa-
tion of confl it mobile could arise if an object crosses a border. A change of territory 
also entails a change of law that governs the property rights with which the object 
is encumbered. If a property right has been validly created over an object according 
to the laws of Member State [A] and this object is subsequently moved to Mem-
ber State [B], the property right cannot exist in its previous form at least not fully, 
because this would tantamount to applying the laws of Member State [A]. According 
to Akkermans (and Ramaekers), the property right will have to be transformed into 
an equivalent right recognised in Member State [B].100 This transformation may lead 
to an equivalent right that does not have the same effect as the original right. Some-
times, transformation can lead to an entire loss of right. Since the lex rei sitae in com-
bination with the closed system of property law affects trade, Akkermans believes 
that they constitute a Measure having an Effect equivalent to a Quantitative Restric-
tion, or MEQR, in the sense of Article 34 TFEU.101 Since the CJEU adopts a pragmatic 
approach, a Member State could be forced to fully recognise a property right that has 
been created according to the law of another Member State.102 This would of course 
seriously undermine the closed system of property law.103

A more fl exible system of property rights: the numerus clausus as an access test
Since the numerus clausus operates as an impediment to intra-community trade, 
Akkermans proposes a different approach to property law. In view of the pragmatic 
approach adopted by the CJEU – and European law in general – with respect to the 
system of private law, Akkermans suggests that (European) property law should 
adhere to a more open system of property law. This system still makes a clear dis-
tinction between personal rights and property rights, but private parties have more 
freedom to create legal relationships with third-party effectiveness. However, this 
freedom is not unlimited, because parties must have an interest in granting third-
party effect to the legal relationship.104 In other words, Akkermans pleads for a limi-
ted open system of property relations.

In order to further develop his idea of a limited open system, Akkermans draws 
inspiration from the South African system of property law. He formulates an access 
test, using the South African subtraction test as an example. This access test is neces-
sary to determine whether a particular legal relation should have third-party effec-
tiveness. Akkermans suggests that this access test should consist of three different 
phases:

99 Akkermans 2008, p. 502-503.
100 Akkermans & Ramaekers 2013, p. 241.
101 Ibid, p. 243-248.
102 Ibid, p. 255-257.
103 See Chapter 2.
104 Akkermans 2008, p. 552-553.
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Phase I –Objective part
a. The legal relation in respect of an object must be expressed in terms of com-

petences contained in the primary right.
 Following the South African example, Akkermans makes a distinction between 

primary rights and subtractions. An example of a primary right is ownership 
over an object. If a particular legal relationship with respect to an object wants 
to qualify as a property right, the relationship should be formulated in terms of 
powers contained in the primary right from which the legal relationship is said 
to be derived.

b. The object must be suitable as an object of a property right.
 In order to clarify this point, Akkermans gives the example of a human body.105 

Since it is not possible to have ownership over a human body, it should not be 
possible to have limited rights over it either.

Phase II –Subjective part
a. Parties must have a suffi  cient interest to provide third-party effect to their legal 

relation.
 This part of the test is not extensively motivated. According to Akkermans, this 

test is satisfi ed if the court has found no fraudulent motive on the side of the 
parties and if it can understand why parties desire to grant third-party effect to 
their legal relation.

b. Parties must have suffi  ciently expressed their intention to provide third-party 
effect to their legal relationship.

Phase III- Characterisation
Is it possible to classify this particular legal relation under one of the categories of 
property rights?

Akkermans suggests that this test allows for more legal certainty in respect of 
the exact nature of the property relation. The logic of this third phase is nevertheless 
questionable. If the legal relation can already be categorised under one of the exis-
ting property rights, it will not be necessary to walk through phases I and II in order 
to determine whether it has third-party effect.

The numerus clausus in the form of an access test operates as a fi lter to determine 
whether a particular legal relation has third-party effect. Whether this open system 
of property law is suitable for implementing European property rights will be dis-
cussed later on in this book.

12.6.3. Struycken on the purpose and meaning of the numerus clausus

Struycken has adopted a more nationally-oriented view on the role of the numerus 
clausus. The principle of numerus clausus concerns the debate which institution – the 
legislator or the courts – should take the lead in the development and the moderni-
sation of property law. Since Struycken believes that the primacy should still be with 

105 Ibid, p. 556.
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the legislator, he construes the numerus clausus as an assignment to the legislator. 
The latter has an active duty to enact new property rights if and when the needs of 
commerce and society so demand. Struycken, however, takes the numerus clausus a 
step further, because according to Struycken the principle also operates as a directive 
for proper legislation. The legislator is of course supreme to enact any legislation 
it sees fi t. From a rule of law point of view, however, the legislator is bound by the 
closed system. Struycken formulates it as follows:

‘New legislation should, as much as possible, be made in accordance with the concepts and star-
ting points of the entire system of property law. When new property legal concepts are introduced 
by way of legislation, a connection must be made with the legal regime that exists for comparable 
property law legal concepts. Of course, the legislator may choose to deviate from one of the star-
ting points of the legal system, but in that case the legislator has the duty to motivate this depar-
ture and to embed it as much as possible within the legal system. The restraint of the legislator 
by the closed system of property law is no legally enforceable restriction; the restraint is merely 
a directive for proper legislation and is derived from the constitutional responsibility to maintain 
and augment legal certainty as much as possible.’106

Struycken’s argument is interesting because he tries to give new meaning to the 
principle of numerus clausus by formulating it as a normative directive. New legisla-
tion concerning the law of property should be made in accordance with the concepts 
and starting points that lie at the basis of the system of property law. The purpose of 
the numerus clauses is thus to maintain the integrity of the system of property law. 
However, preservation of this system is not an objective in itself. Struycken regards 
the legislator’s restraint by the closed system of property law as a consequence of 
the rule of law to guarantee legal certainty. Apparently, the system of property law 
does not only provide legal certainty in the aforementioned manner – legal certainty 
defi ned in terms of foreseeability and predictability. It is also a source of inspiration 
for solving future issues of property law.107

106 Struycken 2007, p. 808-809. ‘Nieuwe wetgeving dient zoveel mogelijk in overeenstemming te zijn 
met de begrippen en de uitgangspunten van het gehele systeem van het goederenrecht. Wanneer 
nieuwe goederenrechtelijke rechtsfi guren door middel van wetgeving worden geïntroduceerd, 
moet aansluiting worden gezocht bij het rechtsregime dat voor vergelijkbare goederenrechtelijke 
rechtsfi guren geldt. Uiteraard kan de wetgever ervoor kiezen af te wijken van één van de uit-
gangspunten van het wettelijk systeem, maar daarbij rust op de wetgever de taak om die afwijking 
grondig te motiveren en zoveel als mogelijk in te bedden in het wettelijk stelsel. De gebondenheid 
van de wetgever aan het gesloten stelsel van het goederenrecht is geen rechtens afdwingbare ver-
plichting; de gebondenheid is slechts een richtsnoer voor goede wetgeving en een afgeleide van 
de rechtstatelijke verantwoordelijkheid om de rechtszekerheid zoveel mogelijk te bewaren en te 
bevorderen.’

107 Struycken uses the issue of ownership of buried, network cables as an example. The legislator has 
recently adopted Article 5:20 par. 2 DCC to prevent that these cables fall under the ownership 
of the ground in which they are buried, by way of accession. This provision determines that the 
person who lawfully laid these cables in the ground is the owner thereof. According to Struycken, 
however, a more systematic solution to this issue would have been to provide the network ope-
rator with a right of superfi cies over the land to own these buried cables. See Struycken 2007, p. 
809-810.
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Conclusion

In order to determine the purpose and meaning of the principle of numerus clausus, 
this chapter examined in broad outlines the historic development of this principle. 
The main conclusion is that the idea of a closed system of property rights must be 
ascribed to the German legal doctrine, and in particular to the ideas of Von Savigny. 
His concept of ownership and that of obligation has led to a system of propety law 
which makes a clear distinction between the law of things and the law of obligations. 
In order to ensure the autonomy and independence of the law of things, one must 
accept that the number of real rights is closed. Parties should therefore not have 
the autonomy to create new property rights. These views on property law gradually 
became accepted in the Dutch legal system at the end of the nineteenth century. In 
the case of Blaauboer v. Berlips of 1905, the Dutch Supreme Court decided that the 
law made a sharp distinction between the law of things and the law of obligations. 
Parties were therefore not free to create contractual rights that had third-party effec-
tiveness without an explicit legal basis.

Even though the idea of a closed system of rights also lies at the basis of the 
new Dutch Civil Code, at least with regard to ownership and the limited property 
rights, there are doubts in the legal literature about the prominence of the principle 
of numerus clausus. This doubt is partly caused by the fact that the Civil Code itself 
has blurred the distinction between the law of things and the law of obligations, allo-
wing more room for party autonomy. Other factors that threaten the closed system 
of property law – at least in theory – are the increase of international trade which 
may give rise to situations of confl it mobile and the infl uence of European law on 
Dutch property law.

One of the ardent proponents of the numerus clausus is Struycken who argues 
that the legislator should still have the primacy to establish the catalogue of property 
rights. His argument is ultimately based on the idea of legal certainty. The legislator 
not only has the democratic legitimacy to establish the catalogue of property rights, 
but is also best equipped for this task. Unlike the judiciary, the legislator can assess 
and balance the different interests that are involved with regard to property rights, 
including the interest of publicity. The closed system also leads to legal certainty, in 
the sense of predictability and foreseeability because legal actors can only be con-
fronted with those property rights that are recognised and regulated by the law. 
Struycken actually takes the principle of numerus clausus a step further and formu-
lates it as an assignment to the legislator. The fact that the legislator has the primacy 
to establish property rights also implies a positive duty to enact new legislation in 
the fi eld of property law if and when commerce or society at large requires this. 
Struycken even goes so far as to state that the legislator itself is bound by the closed 
system of property law. When the legislator decides to enact new rules of property 
law, it must ensure that they are in keeping with the existing system of property law 
as much as possible. Struycken regards this restraint as a consequence of the rule 
of law obligation to ensure legal certainty and the latter can best be achieved by 
maintaining the system itself.

Akkermans on the other hand pleads for a more open system of property law. 
He regards the traditional doctrine of the numerus clausus as an impediment to 
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intra-community trade, because it is nationally oriented. In his view, the distinction 
between property rights and personal rights should be maintained, but private par-
ties should have more autonomy to attribute third-party effect to their legal relation. 
Akkermans has formulated an access-test to determine whether a particular right 
should be allowed to the realm of property law. The numerus clausus thus operates 
as a fi lter to determine which rights should be allowed to have third-party effect.
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CHAPTER 13

How to deal with the dogmatic 
issues surrounding the right of use

Introduction

The previous chapter dealt with the purpose and meaning of the numerus clausus 
in Dutch property law. At the heart of the numerus clausus lies the notion that the 
legislator has the primacy to regulate the catalogue of property rights. European 
directives dealing with matters of property law put a strain on the idea of the nume-
rus clausus. Since a directive is binding as to its result, a Member State is forced to 
ensure that its laws are in keeping with the directive, even if a particular legal con-
cept does not fi t well within its legal system. The implementation of the right of use 
is an example of such a legal concept. One may object that there is no tension with 
regard to the numerus clausus on this point. Since the legislator has adopted legis-
lation introducing the right of use in Dutch law, the primacy to regulate property 
rights still remains with the legislator. This objection, however, is only partially valid. 
Although Member States are free to choose the form and method of implementation, 
they are obliged to achieve the prescribed result. The legislator therefore no longer 
has the supremacy to regulate property rights. Furthermore, if the prescribed result 
is incompatible with the system of property law, it will be hard to incorporate the 
European element within the system. The system may thus become under threat. 
The legislator may of course opt to transpose the directive outside the system of 
property law. However, this option would undermine the idea of law as a unity.

Implementing the right of use causes at least three dogmatic issues. The grea-
test diffi  culty is that the right of use blurs the distinction between establishing a 
pledge and a full transfer of property. As was said earlier, the essence of a pledge is 
preference. If the debtor defaults the secured debt, the pledgee shall be entitled to 
enforce the pledge. His rights are limited to taking preferential recourse against the 
encumbered goods. The right of use however enables the pledgee to use and dispose 
of these goods, even outside an event of default. As a consequence, the distinction 
becomes less clear between a security right and full ownership.

Furthermore, the right of use leads to dogmatic issues concerning substitution. Even 
though Dutch property law is not unfamiliar with the legal concept of substitution1 – 

1 See for an overview of the different situations in which proprietary substitution is applied, Spath 
2010, p.19-104.
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examples of proprietary substitution can be found here and there in the DCC – it is not 
regulated in a uniform and systematic manner.2 The substitution connected with the 
right of use causes diffi  culties. As was explained in Chapter 11, exercising the right of 
use entails an obligation to transfer equivalent collateral which must be performed at 
the latest when the secured claim is due (Art.7:53 par. 2 DCC). The pledgor acquires a 
right of pledge over the equivalent collateral and according to Article 7:53 par. 2 DCC, 
this pledge is considered to have been acquired at the same time the pledge fca was 
created. It seems that exercising the right of use causes the right of pledge to detach 
itself from the original collateral and will attach to the equivalent collateral when they 
have been delivered to the collateral taker. Since there is a timespan between exercising 
the right of use and transferring the equivalent collateral, the pledge will for a certain 
period have no object. The circumstance that a property right temporarily has no object 
is odd from a dogmatic point of view.

Another problem concerning substitution arises when the secured claim is assig-
ned to a third party after the collateral taker has exercised the right of use. If one 
accepts that the right of pledge continues to exist, albeit without an object, it will 
pass as an accessory right from the original collateral taker to the assignee (Art. 3:9 j° 
3:82 DCC). Since this pledge no longer has any object, the assignee will not be able to 
exercise the powers and rights that are normally attached to a pledge. However, the 
question arises whether the obligation to transfer equivalent collateral runs with the 
pledge. If one assumes that it does, the assignee will be bound to transfer equivalent 
collateral to the collateral provider. The idea that a right of pledge merely contains 
obligations that has droit de suite is odd from a dogmatic point of view.

The third issue is that the right of use leads to diffi  culties with respect to the 
encumbrance model of limited property rights. According to Article 3:8 DCC, a 
limited property right is derived from a more inclusive right with which the more 
inclusive right becomes encumbered. If an fca-pledge is established over fi nancial 
collateral and parties have agreed to a right of use, the (entitlement to) collateral 
will be encumbered with an fca-pledge that includes a right of use. Since a right 
of pledge is a dependent right, it will follow the right of which it is dependent, i.e. 
the secured claim (Art. 3:7 DCC). However, this dependent character is problematic 
in case of an fca-pledge combined with a right of use, because not everyone has 
the capacity to be a collateral taker. As was explained in Chapter 11, Title 7.2 of the 
Dutch Civil Code regulates the right of use. This title is only applicable to an fca, if at 
least one of the parties belongs to one of the categories of institutions enumerated 
in Article 7:52 par. 1 DCC. A pledge fca that has been concluded between a bank 
and a party who does not belong to one of these categories will thus be subjected 
to Title 7.2 DCC. However, if the bank assigns the secured claim to a party that is not 
a fi nancial institution or a public body in the sense of Article 7:52 DCC, the regime 
of Title 7.2 DCC will no longer be applicable. This non-applicability is problematic 
with regard to any right of use that the original parties may have agreed upon. Since 
the assignee does not belong to one of the institutions mentioned in Article 7:52 
par. 1 DCC, he will not be able to exercise the right of use. Title 7.2 DCC is after all not 

2 Perrick 2016, p. 19, 29, Spath 2010, p. 19.
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applicable. This result is strange from a dogmatic point of view, because the right 
of use is considered to be part of the right of pledge. If the pledge passes from the 
collateral taker to the assignee, the latter should – in theory at least – be able to 
exercise the right of use as well.

The question arises how Dutch law should deal with these dogmatic issues in 
light of the numerus clausus. As was explained in the previous chapter, Struycken 
and Akkermans have put forward different views on the future role of the numerus 
clausus. Struycken adheres to the idea that the primacy concerning property law lies 
with the legislator, rather than with the judiciary. The numerus clausus according to 
Struycken entails a task for the legislator that new types of property rights should 
be in keeping with – or fi t within – the existing system of property law, as much as 
possible. The purpose of this chapter is to assess whether Struycken’s ideas are also 
useful for the implementation of European property law. It will determine which 
choices, if any, the legislator could have made differently to better embed the right 
of use in the system of property law. Since the legislator has chosen to implement 
the directive on the foundations of Book 3 of the Dutch Civil Code, the right of use 
is already part of Dutch property law. It is nevertheless possible that the legislator 
could have made different choices to better fi t the right of use in the system of pro-
perty law.

13.2. A brief reiteration of Struycken’s ideas on the numerus clausus

Before determining the merits of Struycken’s ideas on the numerus clausus for the 
implementation of European directives, it is useful to briefl y reiterate them. Struyc-
ken regards the numerus clausus as a directive to all actors dealing with property 
law – including the legislator – to respect the closed system of property law as much 
possible. Since the legislator has the primacy to determine the catalogue of property 
rights, it has an active duty to enact new legislation whenever society requires this. 
The legislator must ensure that new legislation is in accordance with the existing 
system of property law as much as possible. If the legislator chooses to deviate from 
this system, it will be obligated to motivate its choice. Since Struycken has formu-
lated his ideas on the numerus clausus in general terms, they presumably apply to 
the transposition of European directives too. The legislator should embed matters 
of European property law – such as the right of use – within the system of property 
law, as much as possible.

The idea that the system of property law should be respected also contains a 
standard. A particular choice of regulation is preferable to others if it is more in kee-
ping with the system of property law. If this standard is applied to the implemen-
tation of the right of use, the question arises how this legal concept should have been 
embedded within the system. Struycken states that a connection must be made with 
the regime that applies to similar legal concepts. It must be kept in mind that with 
regard to the implementation of European directives, the freedom of the national 
legislator is per defi nition curbed. Directives are binding to Member States as to the 
result to be achieved. Even though the legislator is free to choose the method and 
form of implementation, the choice to transpose the directive within the system 
may lead to a result that is incompatible with the result prescribed by the directive. 
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A confl ict may thus arise between, on the one hand, the need to respect the system 
of property law as much as possible, and, on the other hand, the duty to implement 
a directive correctly. The latter will in that case prevail.

A number of steps will have to be taken to assess whether Struycken’s ideas on 
the numerus clausus have any merits for the implementation of EU directives dealing 
with matters of property law. The central question is which choices – if any – could 
the legislator have made differently to better fi t the right of use in the system of 
property law. Considering the approach suggested by Struycken for embedding new 
property rights in the system, the fi rst step will be to describe how legal devices 
similar to the right of use have been regulated in other areas of the law. Two legal 
devices spring to mind, namely the power to repledge (Article 3:242 DCC) and the 
right of disposal in case of a usufruct (Article 3:212 DCC). The purpose of this step 
is to determine whether the provisions governing those legal devices have common 
characteristics which may be forged into a systemic element.

The next step is to determine whether the legislator should have implemen-
ted the right of use on the basis of this systemic element. A possible advantage of 
embedding EU directives in the system of property law is that this approach might 
lead to fewer dogmatic problems. This chapter will examine whether the dogmatic 
issues described in the introduction would not have occurred if the legislator had 
followed Struycken’s approach of embedding new property rights within the system 
of property law. However, since a directive is binding on national authorities as to its 
result, it will also have to be examined whether embedding the right of use in the 
system of property law leads to a result that is compatible with the Directive.

13.3. The right of use and the Dutch Civil Code: the power to repledge

As was said earlier, the power of the pledgee to use the encumbered goods is seem-
ingly incompatible with the right of pledge. The purpose of a pledge is to provide the 
creditor with security for his claim. If the debtor defaults the secured debt, the pled-
gee will be entitled to enforce the right of pledge, i.e. realizing the pledged objects 
and taking preferential recourse to the proceeds (Article 3:227 DCC). The pledgee 
thus has an interest in the value of the pledged goods, rather than its use.3 Never-
theless, the general regime for the right of pledge does enable the pledgee to make 
limited use of the encumbered goods for his own benefi t. The pledgee may under 
certain circumstances repledge the goods that are provided to him on the basis of 
the pledge (Art. 3:242 DCC). A comparison between the right of use and Article 3:242 
DCC, may provide leads to determine how the fi rst could have been better embedded 
in the system of property law.

The regulation of the power to repledge in the Dutch Civil Code is somewhat 
wrapped in a shroud of mystery, partly because the regulation is terse – it consists 
of a single provision, namely Article 3:242 DCC – and partly because parliamentary 
materials on this provision are not particularly informative. Article 3:242 DCC lite-
rally reads that a pledgee is not entitled to repledge the goods that he holds as pledge, 
unless this entitlement has been unequivocally provided to him. The provision thus 

3 Cf. Aynès & Crocq 2017, par. 400, p. 221.



The right of use and the Dutch Civil Code: the power to repledge 13.3.1

385

merely states that it is possible to grant a power to repledge. It remains unclear 
how this power should be understood legally. The parliamentary documents of this 
provision offer little assistance in this matter. Only the memorandum of reply con-
tains a relevant passage in which the minister responsible characterises the power 
to repledge as follows:

‘The [repledge clause DFK] gives the pledgee the entitlement to create a new right of pledge in 
his own name over the good belonging to the pledgor. It will rank above his own right of pledge, 
because he, by this creation, can be presumed to have renounced his rank toward the second pled-
gee. The pledgor’s ownership of or right to the pledged object will not be lost as a result of the 
repledge.’4

Article 3:242 DCC is usually construed in light of this passage.5 When a pledgee 
exercises the power to repledge, he is considered to act in his own name. He esta-
blishes a second right of pledge over the encumbered good for the benefi t of one 
of his creditors. It is also apparent from this passage that a change in priority will 
occur: the second right of pledge takes priority over the original pledge. However, 
exercising the power to repledge does not result in the pledgor losing his right of 
ownership.

This section will discuss these three elements of Article 3:242 DCC in more 
detail. To prevent confusion of terminology, the pledge established by the pledgee 
on the basis of the power to repledge will hence forth be referred to as  the ‘second 
pledge’, or as the ‘third pledge’ if the original pledgor has established a second right 
of pledge fi rst. Furthermore, the term ‘entitled person’ (rechthebbende) and ‘owner’ 
(eigenaar) are used interchangeably even though they are not perfect synonyms. The 
term ‘entitled person’ encompasses the term ‘owner’, but is more inclusive. It also 
refers to other situations whereby a person is entitled to rights other than the right 
to ownership.

13.3.1. The power to repledge: disposing of goods belonging to someone else

Article 3:242 DCC reads that the pledgee is not entitled to repledge the encumbered 
goods, unless this power has been unequivocally given to him. The power to repledge 
is thus formulated as an exception to the rule that a pledgee may not dispose of the 
pledged goods. Only if the pledgor has given permission to do so, will the pledgee be 
entitled to establish a second pledge in his own name. The question arises how this 
power to dispose of someone else’s good is construed in property law.

In principle, the person entitled to a good has the sole power of disposal: he may 
transfer the good or encumber it with a limited property right. The right of disposal 

4 Parl. Gesch. Book 3, p. 767. ‘(…) het [herverpandingsbeding DFK] geeft de pandhouder de bevoegd-
heid op eigen naam op het aan de pandgever toebehorende goed een nieuw pandrecht te vestigen. 
Dit komt in rang boven zijn eigen pandrecht, omdat hij door deze vestiging geacht kan worden 
jegens de herpandnemer afstand van zijn rang te hebben gedaan. Door de herverpanding gaat (…) 
de eigendom of het recht van de pandgever op het verpande goed niet verloren.’

5 See Asser/Van Mierlo & Krzemiński 3-VI 2020/132, p. 158, Snijders & Rank-Berenschot 2017, par. 552,
 p. 495, Koopal 1995, p. 775-777, Van Hees 2001, p. 228-229. A notable exception is Fikkers who 
denies that the creation of a repledge leads to a change in rank. See Fikkers 1998(b), p. 301-307.
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is so intrinsically connected with the entitlement to property that they cannot be 
separated.6 Notwithstanding the exclusive nature of the power of disposal, it is pos-
sible that someone other than the entitled person can lawfully dispose of that per-
son’s good. The capacity to dispose of another man’s property may be based on the 
law. An example thereof can be found in Article 3:248 DCC, which states that in 
case the debtor defaults his obligation, the pledgee will be entitled to sell the pled-
ged object and have recourse to the proceeds (right to immediate execution).7 The 
capacity of disposal can also be derived from a legal act. In that case, the owner 
grants the counter party permission to dispose of his goods – i.e. the owner’s goods – 
in his own name, i.e. the counter party’s own name. Groefsema has called this per-
mission machtiging, or mandate:

‘The permission of the entitled person makes the non-owner entitled to dispose. However, if this 
is so, it is thus possible for an entitled person to grant someone else the power to dispose of his 
right in that person’s own name. In that case, the other person, the non-owner, derives the power 
of disposal from the entitled person. I would like to call the granting of this power, mandate.’8

This ability to grant someone else the power of disposal has gained some acceptance 
in the Dutch legal literature, in particular with regard to the power to repledge.9 
Despite this acceptance of the legal concept of mandate, the power to repledge is 
ultimately based on Article 3:242 DCC.10 One must keep in mind that the pledgee 
is not entitled to use the encumbered goods for his own profi t, nor to dispose of 
them outside an event of default.11 The power to repledge is thus not directly com-
patible with the right of pledge. A legal basis is necessary to facilitate the power to 
repledge, namely Article 3:242 DCC. Since the power to repledge must be granted, 
it is appropriate to qualify it as a specifi c type of mandate. The power to repledge is 
thus established by an unambiguous mandate, but the ability to grant the pledgee 
the power to repledge is rooted in Article 3:242 DCC.

Furthermore, the fact that granting a power to repledge is qualifi ed as a mandate 
means that the pledgee derives his power of disposal from the entitled person, i.e. 
the pledgor. A mandate does not entail the creation of a ‘second power of disposal’ 
that is separated from that of the owner or the entitled person. The pledgee’s capa-
city to establish a second pledge is actually dependent on the pledgor’s power of 
disposal, and shares its fate. If the pledgor goes bankrupt and loses his power of 

6 See Rank-Berenschot 1994, p. 842.
7 See Pitlo/Reehuis & Heisterkamp 2019, par. 142,  p. 140-141, par.  790, p. 645-646.
8 Groefsema 1993, p. 23. ‘De toestemming van de rechthebbende maakt de niet-rechthebbende 

beschikkingsbevoegd. Maar als dat zo is, dan is het dus mogelijk dat een rechthebbende aan een 
ander de bevoegdheid verleent om in eigen naam over zijn recht te beschikken. Die ander, de 
niet-rechthebbende ontleent in dat geval de beschikkingsbevoegdheid aan de rechthebbende. De 
verlening van deze bevoegdheid zou ik machtiging willen noemen.’

9 See a.o. Asser/Van Mierlo & Krzemiński 3-VI 2020/132, p. 158, Breken 2002, p. 370, Van Hees 2001, 
p. 229, Fikkers 1998(b), p. 302-303, Groefsema 1993, p. 32.

10 Cf. Breken 2002, p. 369, Van Hees 2001, p. 229. Van Hees believes that a mandate is generally 
possible in Dutch property law. However, he admits that if one does not accept the mandate, the 
power to repledge can ultimately be based on Article 3:242 DCC.

11 Asser/Van Mierlo & Krzemiński 3-VI 2020/132.
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disposal (Article 23 DBA), the pledgee will no longer be capable of establishing a 
second right of pledge.12

An interesting question is whether the power to repledge must be regarded as part 
of the right of pledge. The legal doctrine is divided about this question. Krzemiński 
argues that the power to repledge is not part of the right of pledge. It must according 
to Krzemiński be regarded as a special power that has been specifi cally granted to 
the pledgee.13 This means that if the secured claim is assigned to a third party, the 
assignee will obtain the right of pledge, which is an accessory right (Article 3:9 j° 
Article 3:81 DCC), but not the power to repledge. The latter will remain with the 
assignor, i.e. the original pledgee. Other legal scholars – like Van Hees14 and Faber 
& Vermunt15– believe that the power to repledge must be regarded as part of the 
bundle of powers and rights that make up the right of pledge. This view however is 
not maintained in a consistent manner. Van Hees argues that the pledgee does lose 
the power to repledge, if the pledgor goes bankrupt. This inference is somewhat 
odd. If one accepts that the power to repledge is part of the right of pledge, the 
pledgee should – in theory – still be capable of exercising this power in case of bank-
ruptcy. Article 57 of the Dutch Bankruptcy Act, after all, determines that a pledgee 
can exercise his rights notwithstanding the pledgor’s bankruptcy. Van Hees never-
theless believes that the fi xation principle (Article 20 DBA) prevents the exercise 
of the power to repledge. During the pledgor’s bankruptcy, the pledgee should not 
be capable of establishing a right of pledge without the trustee’s permission or an 
explicit legal basis.16

13.3.2. Change in priority

It is generally accepted in the legal literature that the establishment of the second 
pledge leads to a change in priority.17 The second pledge is said to take the rank of 
the original pledge. Priority is determined by the maxim prior tempore potior iure. 
Since the second pledge is per defi nition established at a later moment, it would 
rank lower than the original pledge. The aforementioned change in priority is thus 
somewhat odd. One must keep in mind that the change in priority does not follow 
from the wording of Article 3:242 DCC, but is primarily based on the remarks made 
by the minister responsible in the passage cited above. The change in priority is 
considered necessary to make the power to repledge attractive. No creditor would 
accept a pledge established pursuant to Article 3:242 DCC, if this did not entail a 
change in priority between the original pledgee and the second pledgee.18

12 Cf. Asser/Van Mierlo & Krzemiński 3-VI 2020/132, Krzemiński 2016, p. 302-303, Breken 2002, 
p. 380, Van Hees 2001, p. 234, Fikkers 1998(b), p. 303.

13 Krzemiński 2013, p. 107.
14 Van Hees 2001, p. 230.
15 Faber & Vermunt 2010, p. 175, Van Hees 2001, p. 230.
16 Van Hees 2001, p. 228. See also Faber & Vermunt 2010, p. 177.
17 Asser/Van Mierlo & Krzemiński 3-VI 2020/133, Krzemiński 2013, p. 141 ff., Pitlo/Reehuis & Heis-

terkamp 2019, par. 783, p. 641-642, Faber & Vermunt 2010, p 174-175, Van Hees 2001, p. 229-
230, Breken 2000, p. 372-373. More sceptical about the change in priority is Fikkers. See Fikkers 
1998(b), p. 303-306.

18 Cf. Krzemiński 2013, p. 143-143, Van Hees 2001, p. 229-230.
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Even though the legal literature agrees that some form of change in priority 
occurs, it is divided about the nature and extent of this change in priority. Van Hees is 
of the opinion that the change in priority has third-party effectiveness. It may affect 
those who have an interest in the pledged object. According to Van Hees, third-party 
effectiveness is acceptable, if one adopts the view that the power to repledge is part 
of the pledge, rather than a separate power.19

Faber & Vermunt, who are also of the opinion that the power to repledge is part 
of the pledge, disagree with Van Hees on this point. They give the following example. 
(A) has pledged an object to (B) and this pledge includes the power to repledge (Art. 
3:242 DCC). Later on, (A) establishes a second pledge over the object for the benefi t 
of (C). At a still later time, (B) exercises the power to repledge and establishes a 
third pledge for the benefi t of (D). Faber & Vermunt argue that there is no change 
in priority in the relation between (D) and (C). Even though (B) obtained a power to 
repledge, the establishment of pledge (D) occurred at a later moment than the esta-
blishment of pledge (C). For this reason, (D) cannot invoke his pledge against (C). 
Faber & Vermunt thus seem to hold on to the principle of prior tempore potior iure. 
They nevertheless believe that some form of change in priority occurs, because (D) 
can invoke his right against (B), i.e. the original pledgee. If (B) enforced his right and 
realised the pledged object, (D) would be entitled to a share of the proceeds. This 
share, however, cannot exceed the amount to which (B) was originally entitled. As 
a result, (C)’s position is not affected by this relative change in priority.20 Since (B)’s 
right of pledge was established earlier than the second pledge belonging to (C), the 
latter would in any case have to accept that in the distribution of proceeds (B) would 
take priority over him for the aforementioned amount. However, due to the relative 
change in priority, (B) has now been replaced by (D). 21

Krzemiński, who is of the opinion that the power to repledge is a special power 
granted to the pledgee, denies that the change in priority has complete third-party 
effect.22 The change in priority is only effective in the internal relation between the 
fi rst pledgee and the second pledgee. Since the pledgee has agreed to establish a 
second pledge on the basis of Article 3:242 DCC, it must be assumed that he has 
accepted the consequences thereof, i.e. changing ranks. However, in relation to third 
parties, there is no justifi cation to accept this change in priority. Their position is 
determined by the principle of prior tempore potior iure. According to Krzemiński, 
the establishment of a pledge on the basis of Article 3:242 DCC leads to the follo-
wing change in priority. The second pledgee takes the rank of the fi rst pledgee, but 
in the distribution of proceeds the second pledgee is entitled to a proportion that 

19 Van Hees 2001, p. 230. See also Breken 2002, p. 380.
20 Faber & Vermunt 2010, p. 177-178.
21 In the given example, (D) would remain empty handed, if (B)’s pledge for any reason whatsoever 

extinguished before the pledge was enforced.  The change in priority is effective in the relation 
between (B) and (D), but not in the relation (C) and (D). Extinction of (B)’s pledge meant that (C) 
could enforce his right free from any encumbrance. (D) would therefore no longer be entitled to a 
share in the proceeds. See Krzemiński 2013, p. 153.

22 Krzemiński 2013, p. 153.
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does not exceed the amount to which the original pledgee was entitled. Krzemiński’s 
approach seems to coincide with that of Faber & Vermunt.23

It appears that in Krzemiński’s view the change in priority has proprietary effect, 
but only insofar this change does not harm any subsequent property rights – like a 
lower ranking right of pledge. This result is achieved by capping the second pledgee’s 
right to take recourse against the proceeds. When the proceeds of the pledged object 
are distributed, the second pledgee will be entitled to an amount not exceeding the 
amount to which the fi rst pledgee would have been entitled to. The problem with 
this approach is that it only protects the holders of subsequent property rights which 
have been established over the pledged object. Since a pledge is an accessory right, 
the right of pledge as well as the secured claim are united in one hand. Any property 
right established over the secured claim may be affected by the change of priority. 
The following – somewhat elaborate – example may demonstrate this point.

Party (A) has pledged an object to (B) as security for the claim (A-B). The agree-
ment of pledge grants (B) the power to repledge the object in the sense of Article 
3:242 DCC. On 2 January, (B) establishes a disclosed right of pledge over the claim 
(A-B) for the benefi t of (C).24 In March of that same year, (A) establishes a second 
right of pledge over the object for the benefi t of (D). A month later, in April, (B) 
exercises his power to repledge and establishes a pledge over the object for the 
benefi t of (E). This is possible, because the power to repledge is a specifi c power 
granted to the pledgee. According to Krzemiński, this power does not pass to (C) 
who has a disclosed right of pledge over the claim (A-B).25 When (B) is in default, (C) 
and (E) want to exercise their security rights, i.e. the pledge over the secured claim 
(A-B) and the right of pledge over the pledged object respectively. Since (C) is solely 
entitled to demand and receive payment of this claim, he can exercise any accessory 
rights, including the pledge over the object.26 However, the problem is that the esta-
blishment of the right of pledge for the benefi t of (E) has led to a change in priority 
pursuant to Article 3:242 DCC. Since (E) is now the highest ranking pledgee, he is 
entitled to take recourse against the pledged object. His right to satisfy his claim out 
of the proceeds is restricted to an amount equal to the nominal value of the secured 
claim. As a result, (C)’s ability to profi t from the pledge over the object will be affec-
ted by the change of priority. One has to keep in mind that party (D), who has a lower 
ranking right of pledge over the object, will not be affected by the change in priority. 
The parties of course have a right of pledge over different property. It is nevertheless 
diffi  cult to understand why the change in priority should not affect (D)’s legal posi-
tion, while (C) does suffer the consequences of repledging the pledged object.

23 Others have followed this approach as well. See Asser/Van Mierlo & Krzemiński 3-VI 2020/133.
24 Since, according to  Krzemiński, the power to repledge is a power that is specifi cally granted 

to the pledgee, it will not pass to (C) who is entitled to the pledge over the secured claim. Cf.
Krzemiński 2013, par. 6.6.2, p. 215. In that section Krzemiński discusses the position of a creditor 
who has seized the secured claim. Krzemiński argues that the seizor cannot profi t from the power 
to repledge, because his sole interest is to take recourse against the secured claim by collecting 
payment thereof. The right of pledge may obviously serve this purpose, but the power to repledge 
does not. See also, Breken 2002, p. 381.

25 Krzemiński 2013, p. 107.
26 Pitlo/Reehuis & Heisterkamp 2019, par. 825, p. 682-683.
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This problem arises because Krzemiński accepts that the power to repledge is 
specifi cally granted to the pledgor. Since this power is not part of the pledge, it will 
not pass in case the secured claim is assigned to a third party or encumbered with 
a limited property right. As a consequence, the original pledgee can frustrate the 
position of the third party by exercising the power to repledge. In order to solve this 
problem, one has to accept that the power to repledge extinguishes once the secured 
claim is assigned or encumbered with a limited property right.

13.3.3. The enforcement of the second pledge and the position of the 
original pledgor

A fi nal aspect that has to be discussed is the enforcement of the second pledge, 
focusing in particular on the position of the fi rst pledgor. If the pledgee exercises 
his power to repledge (Art. 3:242 DCC), the pledged good will be encumbered with 
a second pledge. The most fortunate outcome of this situation would of course be 
that the debt for which the second pledge is established as security is paid before 
the fi rst secured debt is due. In that case, the fi rst pledgor will be able to redeem 
his goods free from the second encumbrance. The outcome may of course be less 
favourable. Since Article 3:242 DCC does not contain any particular mechanisms to 
protect the fi rst pledgor, the question arises what his position will be if the second 
pledge is enforced.27

Enforcement and the position of the original pledgor
Although it is possible that the power to repledge is used to secure a debt of a third 
party, the discussion will be restricted to the standard situation that the fi rst pled-
gee establishes a second right of pledge in the sense of Article 3:242 DCC to secure 
his own debt. If the fi rst pledgee defaults his obligation, the second pledgee will be 
entitled to take recourse against the pledged good. As a result of the change in prio-
rity, the second pledgee can sell and transfer the good free from any encumbrance.28 
Enforcement in this case results in the loss of both the fi rst right of pledge and the 
pledgor’s entitlement to the pledged good.

The pledgor will obtain a claim against the fi rst pledgee on the following two 
grounds. A number of legal scholars have argued that the pledgor acquires a claim 
against the pledgee for failure to comply with Article 3:256 DCC.29 On the basis of 
this provision, the pledgee is obliged to ensure that after the extinction of the right 
of pledge, the pledgor recovers actual control over the pledged good. Since the good 
has been sold and transferred in connection with the enforcement of the second 

27 The discussion focuses on the situation that the second right of pledge is enforced, before the fi rst 
secured claim is due. Other situations are of course possible. It is for instance conceivable that the 
fi rst pledge is redeemed, but that the second right of pledge is not. The fi rst pledgor’s good will 
thus still be encumbered with the second pledge. If the second pledgee threatens to enforce his 
right, the fi rst pledgor will be able to prevent this by paying the second, secured debt. The fi rst 
pledgor will in that case acquire by way of subrogation the claim that the second pledgee had 
against the fi rst pledgee (Article 6:150 under (b) DCC). See also Krzemiński 2013, p. 191-192.

28 Krzemiński 2013, p. 162-163, 192.
29 Cf. Molenaar 1991, p. 69, Koopal 1995, p. 775-776.  See also Asser/Van Mierlo & Krzemiński 3-VI 

2020/133.
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right of pledge, the fi rst pledgee will not be able to perform the obligation arising 
from Article 3:256 DCC. He will thus be liable to pay damages on the basis of default 
(Article 6:74 in conjunction with Article 6:80 under (a) DCC).

The fi rst pledgor will also acquire a claim against the fi rst pledgee by way of 
subrogation. Since his good has been used to satisfy a claim against the pledgee, Arti-
cle 6:150 sub (a) DCC comes into play. On the basis of this provision, the fi rst pledgor 
obtains the claim that the second pledgee had against the fi rst pledgee.30 He, in 
other words, follows in the footstep of the second pledgee. This result is somewhat 
odd: despite the fact that the pledgee’s creditor has been satisfi ed, the claim itself is 
not extinguished. Instead, it passes from the pledgee’s creditor to the fi rst pledgor by 
way of subrogation.31

When a claim can be brought against the same person on different grounds, the 
general rule in Dutch law is that they apply side by side – the so-called concurrence 
(samenloop). The fi rst pledgor is thus free to choose which claim or claims he is going 
to pursue against the fi rst pledgee.32

Enforcement and surplus value
If the second pledge has been enforced, the proceeds will be used to satisfy the 
second secured claim, i.e. the claim that the second pledgee has against the fi rst 
pledgee (Article 3:227 j° 3:253 par. 1 DCC). The question arises what happens with 
any surplus value. Some authors have argued that a proprietary substitution will 
occur. If there is a surplus value, the second pledgee will have to transfer it to the fi rst 
pledgee who must keep it separate from his own patrimony. The fi rst right of pledge 
will by way of substitution attach to the surplus value.33

Others have argued that there is no legal basis for the proprietary substitution. 
They rightly draw inspiration from Article 3:253 DCC to solve this problem.34 This 
provision deals with the distribution of surplus value after the enforcement of a right 
of pledge. Since paragraph three of this provision is written for the situation that a 
pledged object is encumbered with other limited property rights – like a second 
right of pledge – it also applies to the enforcement of a second pledge that has been 
established pursuant to Article 3:242 DCC. Article 3:253 par. 3 DCC states that if 
enforcement of a pledge leads to the extinction of limited property rights – like the 
fi rst right of pledge – the pledgee will have to act in accordance with Article 490b 
of the Code of Civil Procedure (Article 3:253 par. 3 DCC). After payment of the costs 
of execution, the pledgee shall deduct from the net proceeds the amount to which 
he is entitled on the basis of his right of pledge. If there is a surplus, the pledgee 
will have to transfer it to those whose limited property rights have been lost by 
the enforcement, in accordance with the agreement that they have made with the 
pledgor about the distribution of the surplus (Article 490b par. 1 CCP). If they have 

30 See in general on subrogation, Wibier 2009(b), p. 46-47,  Asser/Sieburgh 6-II 2017/269 ff. See also, 
Krzemiński 2013, p. 193-194.

31 Krzemiński 2013, p. 193-194.
32 Asser/Sieburgh 6-IV 2019/165, De Jong, Krans & Wissink 2018, par. 209. See also Krzemiński 2013, 

p. 194.
33  Asser-Mijnssen Goederenrecht III/38a. See also Molenaar 1991, p. 69.
34 Krzemiński 2013, p. 192.
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not reached an agreement, the pledgee will have to transfer the surplus to a cus-
todian. The interested party can request the summary proceedings judge to establish 
a settlement of priorities (Article 490b par. 2 CCP).

13.3.4. A brief summary of the power to repledge

Even though the legal doctrine is divided about the nature and workings of the 
power to repledge (Article 3:242 DCC), the following will be held as the dominant 
view. First of all, it must be reiterated that the legal concept of mandate is widely 
accepted in the legal doctrine. An owner (or an entitled person) may grant someone 
the power of disposal, i.e. the power to dispose of another man’s goods in his own 
name. Since the power to repledge is not directly compatible with the nature of the 
pledge, a legal basis is necessary. Article 3:242 DCC provides this legal basis. Howe-
ver, this provision not only functions as an empowering norm, it also shapes the 
power to repledge.

The power to repledge is a specifi c power granted to the pledgee and is not part 
of the bundle of powers and rights that make up the pledge. In this sense, the power 
to repledge is no different from any other mandate. However it must be assumed 
that the establishment of a second pledge on the basis of Article 3:242 DCC leads to 
a change in priority. The second pledgee is said to take the rank of the fi rst pledgee. 
Although the change in priority has proprietary effect, it is believed that this change 
should not affect property rights that the second pledgee ought to have respected if 
the prior tempore rule were applicable. For this reason, the change in priority does 
not have full effect. The second pledgee is entitled to receive preferential payment 
out of the proceeds not exceeding the amount which the fi rst pledgee would have 
received on the basis of his rank.

Finally, if the second pledgee decides to enforce his right of pledge, the fi rst pled-
gor will lose ownership of, or, entitlement to the pledged good. He will in return 
obtain a claim against the fi rst pledgee. A claim for damages can be based on Article 
6:74 DCC, the failure to perform an obligation. Since the pledged object has been sold 
and transferred, the fi rst pledgee will not be able to perform the obligation arising 
from Article 3:256 DCC, viz. the obligation to return actual control over the pledged 
object after redemption. The fi rst pledgor will also acquire by way of subrogation the 
secured claim that the second pledgee had against the fi rst pledgee (Article 6:150 
DCC). The fi rst pledgor, in other words, follows in the footsteps of the second pled-
gee. Since these claims exist side by side, the fi rst pledgor can choose which claim(s) 
he wishes to pursue.

13.4. The right of use and the Dutch Civil Code: the power of 
disposal with respect to the right of usufruct

The power to repledge of Article 3:242 DCC is not the only modality that entitles 
the holder of a limited property right to dispose of the encumbered goods. Another 
example can be found in Title 8 of Book 3 DCC, that deals with the right of usufruct. 
On the basis of Article 3:212 DCC, the usufructuary is entitled to alienate property 
subject to a usufruct (hereinafter: usufruct goods), provided that it is intended to be 
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alienated and otherwise in conformity with its destination. This paragraph will dis-
cuss the nature and workings of the power to dispose of  usufruct goods. A comparison 
with the power to repledge may reveal similarities and differences that could form a 
systemic element. This systemic element might help determine whether, and if so, 
how the right of use could have been better embedded in the system of property law.

13.4.1. The reasons for introducing a power of disposal

The right of usufruct as it has been given shape in the new Dutch Civil Code differs 
greatly from its predecessor. Article 3:201 DCC defi nes the usufruct as the right to 
use property belonging to another and enjoy the fruits thereof. Under the old Dutch 
Civil Code, the right of usufruct was governed by the idea of conservation. The usu-
fructuary was entitled to enjoy the fruits of the encumbered good as if he were the 
owner, but had to ensure that the good itself remained intact (Article 803 old DCC). 
As a consequence, the usufructuary was not able to change the nature or destination 
of the encumbered good35, nor could he dispose of it.

The duty of conservation must be viewed against the background of the old inter-
state inheritance law as it applied during the second half of the nineteenth century. 
Under this regime, the surviving spouse would only be called as heir for the inter-
state inheritance law under exceptional circumstances.36 A spouse – so it was belie-
ved – was a stranger to the family. Since spouses were merely tied to the family by 
way of law, and not by blood, their interest should be secondary to those who were 
tied by blood. The inheritance law was thus based on the principle that only relatives 
tied by blood should inherit.37 In order to make sure that the surviving spouse had 
some means of support, the testator would bequeath the surviving spouse a right 
of usufruct over the estate. Since the estate was eventually intended for the lawful 
heirs (read: the members of the family) the surviving spouse had to ensure that the 
estate – most often real property – had to remain intact.

Meijers, the spiritual father of the Dutch Civil Code, wanted to drastically alter the 
regulation of the right of usufruct, because he believed it to be archaic. He argued 
that over time the meaning of movable objects had increased in family estates com-
pared to immovable property, and that the idea of maintaining the family estate was 
no longer prevalent.38 Meijers furthermore resented Article 804 of the old DCC that 
dealt with the usufruct over consumable goods (verbruikzaken), the so-called quasi 
ususfruct. On the basis of this provision, the usufructuary became the owner of the 
goods, because enjoyment necessarily entailed their consumption. The usufructuary 
was thus obliged to return goods of the same nature and quantity. One of the objecti-
ons that Meijers had to this regulation was that it did not make a distinction between 

35 Cf. a.o. Asser-Scholten 1945, p. 333, Hofmann 1935, p, 294-295, Suijling 1940, p. 383,  Opzoomer 
1871, p. 98-99. See for a comparison between the regulation of the usufruct in the Old Dutch Civil 
Code and the one in the Dutch Civil Code, De Grooth 1955, p. 66-72, Van Oven 1959, p. 361-364.

36 Leaving the State aside, a spouse would only inherit in the last resort. The regime of the Dutch 
Civil Code of 1838 determined that the legal and natural blood relations were interstate heirs fi rst. 
If no blood relation could be found up till the twelfth degree (Art. 908 DCC (1838)), the surviving 
spouse would be called to inherit. See Land 1902, p. 32-35, Diephuis 1858, par. 422, p. 166.

37 Van Goudoever 1902, p. 72-75.
38 Parl. Gesch. Book 3, p. 639.
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consumable goods and fungible goods. Fungible goods and consumable goods have 
in common that they are replaceable. However, the enjoyment of fungible goods 
does not lead to their consumption. An example thereof are bonds. The idea that a 
usufruct over fungible goods can either be a real usufruct or quasi usufruct – depen-
ding on the conditions – was considered undesirable.39

For these reasons, Meijers drastically altered the regulation of the usufruct in 
his concept for a new Dutch Civil Code.40 The distinction between a real right of 
usufruct and a quasi-usufruct has disappeared in Title 3.8 DCC. Even though there is 
only one usufruct, the usufructuary can be granted drastic powers over the usufruct 
goods. Since these powers include the power of disposal, the right of usufruct under 
the Dutch Civil Code holds the middle between right to use goods and enjoy the 
fruits thereof, and full entitlement. The following sections will discuss the power of 
disposal (Article 3:212 and Article 3:215 DCC) and its counterpart, the proprietary 
substitution (Article 3:213 DCC). Before discussing these concepts, it is necessary to 
make a few remarks about terminology. The person entitled to the right of usufruct 
will be called the usufructuary. The person who established the right of usufruct will 
be denoted the owner. Although the term owner appeals to the imagination, it is 
underinclusive. The term owner suggests that only physical objects can be the object 
of a right of usufruct, but that is incorrect. Any type of good can in principle be the 
object of a right of usufruct. The goods that are subject to a right of usufruct will her-
einafter sometimes be denoted as usufruct goods.

13.4.2. The power of disposal

The usufructuary, as was said just now, can be granted the power to dispose of the 
usufruct goods. Before discussing the nature of this power, it will be useful to discuss 
the relevant legal provisions.

Article 3:212 DCC: the power of disposal
Two provisions in Title 3.8 explicitly deal with the power of disposal. Article 3:212 
DCC allows the usufructuary to dispose of the encumbered goods in three situations. 
Paragraph one formulates the starting point. If the goods subject to a usufruct are 
destined to be disposed of, the usufructuary will be entitled to transfer (vervreem-
den) them in accordance with their destination. This power follows from the duty 
to manage the encumbered goods which the usufructuary is charged with. If, for 
instance, someone has a right of usufruct over a business, he must be capable to 
dispose of the inventory.41 The second paragraph extends the power to dispose of 
usufructuary goods. A power of disposal can also exist with respect to goods that 
are not destined to be disposed of. When the right of usufruct is established, the 

39 See also Asser-Scholten 1905, p. 243-244.
40 Parl. Gesch. Book 3 1981, p. 664,
41 Pitlo/Reehuis & Heisterkamp 2019, par. 678, p. 557.
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owner may determine that the usufructuary will have the power to dispose42 over 
other goods than those mentioned in paragraph 1 (Article 3:212 par. 2 DCC). In other 
cases, the usufructuary is only entitled to dispose of the encumbered goods with the 
owner’s permission or by authority of the county judge. The authority will only be 
given, if the disposal or the establishment of a limited right serves the interest of the 
owner or that of the usufructuary, provided that it does not harm the interest of the 
other (Article 3:212 par. 3 DCC).

Article 3:215 DCC: the power to dispose and consume
Compared to Article 3:212 DCC, Article 3:215 DCC provides the usufructuary with 
more drastic powers. This provision implies that the owner can – on establishment 
of the right of usufruct or thereafter – grant the usufructuary the power to wholly 
or partially dispose and consume the usufruct goods. If this power has been granted, 
the owner or the entitled person can on termination of the usufruct demand the 
surrender of the goods granted in usufruct or that which has taken its place (Article 
3:215 par. 1 DCC). The usufructuary can fend off this claim by establishing that the 
goods have been consumed or perished by accident. Paragraph 2 of Article 3:215 
DCC determines that when the power to dispose and consume is granted, the owner 
or the entitled person may designate one or more persons whose consent will be 
required for the disposal and the consumption of usufruct goods. The third paragraph 
determines that when the usufructuary is granted the power to dispose and consume 
the encumbered goods, he will be able to make small customary gifts of those goods.

The main difference between the two provisions is that the power of disposal in 
the sense of Article 3:212 DCC is governed by the idea that the usufructuray must 
reinvest the generated proceeds for the benefi t of the owner (Article 3:214 DCC). Since 
Article 3:215 DCC talks of ‘disposal and consumption’ (vervreemden en verteren), the 
power of disposal in the sense of this provision has a different meaning. It enables the 
usufructuary to dispose of the encumbered goods and use the proceeds for his own 
ends rather than to invest them for the benefi t of the owner.43 The usufructuary is 
thus able to live on the goods that are subject to a right of usufruct. Article 3:215 DCC 
constitutes a breach of the idea prevalent under the old DCC to preserve the property. 
The need to grant the usufructuary with the means to support himself sometimes 
outweighs the need to preserve the goods subject to the right of usufruct.44

13.4.3. The nature of the power of disposal

A power derived from the owner
Materials about the nature of the power of disposal with regard to goods subject to 
a right of usufruct, are not abundant. Meijers’ explanatory memorandum to Article 

42 The original text of Article 3:212 par. 2 talks of beschikken ‘to dispose’, while paragraph one merely 
talks of vervreemden ‘to alienate’ in the sense of transferring the object. It must therefore be assu-
med that ‘to dispose’ in the second paragraph entails both the power to transfer and the power to 
encumber. See Van Gaalen 2001, p. 130-131.

43 See a.o. Parl. Gesch. Book 3 1981, p. 664, Asser/Bartels & Van Velten 5 2017/ 288, Bos 2005, p. 24, 
Van Gaalen 2001, p. 135 ff, Mellema-Kranenburg 1999, p. 32, Kleijn 1990, p. 33-34.

44 Parl. Gesch. Book 3 1981, p. 664.
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3:212 and Article 3:215 DCC is silent about this matter and the legal literature has 
not paid much attention to it either. Some legal scholars take Groefsema’s theory of 
mandate45 as the basis for the usufructuary’s power of disposal. Article 3:212 DCC 
and Article 3:215 DCC enable the owner to grant the usufructuary the power of dis-
posal. This power of disposal is not a power of its own that exists next to the owner’s 
power of disposal. Instead, it should be regarded as a power that is borrowed from 
the owner.46

A power of its own?
Other legal scholars have adopted a different view. Bartels for instance has argued 
that ‘the usufructuary who exercises the power to dispose and consume in the sense 
of Article 3:215 par. 1 DCC, acts upon a power of his own. He will also maintain 
this power in case the person entitled to the encumbered good is bankrupt.’47 Even 
though Bartels only refers to Article 3:215 DCC, it must be assumed that this con-
struction also applies to Article 3:212 par.2 DCC.48 The power to dispose of the 
encumbered goods granted to the usufructuary pursuant to Article 3:212 par. 2 DCC 
is a power of its own.

This view is probably derived from a passage in the explanatory memorandum 
to Bill 17 141. This bill was introduced in 1981 and proposed to alter Book 4 of the 
DCC, that deals with the law of inheritance. One of the major changes concerned the 
improvement of the legal position of the surviving spouse. The original idea was that 
when one of the spouses died, the surviving spouse would by way of law obtain a 
right of usufruct over the inheritance.49 A right of usufruct – with a power of dispo-
sal50 – would enable the surviving spouse to provide for himself. In the explanatory 
memorandum, it reads:

‘With the right of usufruct in question, the surviving spouse disposes of the encumbered goods 
pursuant to his own right. This does not exclude the possibility that he, thereby, represents the 
holders of the principal right in so far as necessary (…). Yet, the nature of this representation 
is determined by the surviving spouse’s own right, and this representation is most certainly not 

45 Groefsema 1993, p. 156-157.
46 See Bos 2005, p. 25-26, Van Gaalen 2001, p. 121-122, 126-127. See for a slightly different con-

struction, Berenschot 1985, p.177.
47 Asser/Bartels & Van Velten 5 2017/288 (‘De vruchtgebruiker die gebruik maakt van zijn bevoegd-

heid tot verteren zoals bedoeld in art. 3:215 lid 1 BW, handelt op grond van een eigen bevoegd-
heid. Ook bij faillissement van de hoofgerechtigde behoudt hij deze bevoegdheid.’) See also Kort-
lang 1993, p. 119, A sser/Mijnssen, Davids & Van Velten 1996/288. Against this view, Berenschot 
1985, p. 177.

48 As was explained in the previous section, a distinction must be made between an act of disposal 
in the sense of Article 3:212 par. 2 DCC and disposal in the sense of Article 3:215 DCC. In the latter 
case, the usufructuary is entitled to dispose of an object – for instance by selling it – and consume 
the proceeds thereof. He is after all been granted the power to consume (bevoegdheid tot verteren) 
the goods that are subject to the right of usufruct. If the usufructuary has not been granted this 
power of consumption, he will have to invest the money in a productive manner (for instance by 
placing it in interest-producing account). However, the power of disposal are identical in both 
cases.

49 For a number of reasons, the minister responsible radically altered Bill 17 141 in 1996 and aban-
doned the idea of introducing a right of usufruct for the surviving. See for a concise historical 
overview of Bill 17 141, Van Gaalen 2001, p. 33-36.

50 See Article 4.2.2a.2 par. 1 DCC as proposed by Kamerstukken II, 1981-1982, 17 141, nr. 1.
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a form of representation on the basis of a power of attorney (…). Furthermore, the surviving 
spouse’s power of disposal is not infl uenced by the owner’s bankruptcy: the bankruptcy trustee’s 
powers do no extend further than the goods as encumbered with the right of usufruct. Article 35 
of the Bankruptcy Act does not address disposals made by the usufructuary.’51

This passage emphasizes that the usufructuary’s power of disposal is a right of its 
own. Since this power is not based on the mandate theory as proposed by Groef-
sema, it will not be dependent of the holder of the principal right. If the latter goes 
bankrupt, the usufructuary will still be capable to dispose of the goods subject to the 
right of usufruct.

Power that is part of the usufruct
One question still has to be addressed here, namely whether the power of disposal is 
part of the right of usufruct. As was explained earlier, a similar issue has arisen in the 
legal literature about the power to repledge (Article 3:242 DCC). The majority view 
suggests that the power of disposal is part of the bundle of rights and powers that 
make up the right of pledge. Krzemiński has, by contrast, argued that it constitutes a 
separate power that is not part of the pledge.52

If one accepts that the usufructuary’s power of disposal is a power of its own – 
effective in bankruptcy – the conclusion will almost be inevitable that this power 
is part of the usufruct. A right of usufruct is a so-called limited property right. It is 
derived from a more comprehensive right, or principal right, that is encumbered 
with it (Article 3:8 DCC). Since a right of usufruct is a (limited) property right, it will 
have droit de préférence. This means that this right is effective in case the holder of 
the principal right goes bankrupt. In other words, the usufructuary can exercise his 
rights as if there were no bankruptcy.

This construction also means that the power of disposal will be effective against 
the acquirer of the principal right. Property rights, after all, have droit de suite. If a 
good has been encumbered with a limited property right, the owner can only still 
dispose of that good encumbered with that property right. Furthermore, limited 
property rights are susceptible for transfer (Article 3:83 par. 1 DCC). If a limited pro-
perty right is transferred, the transferee will, in principle, acquire the entire bundle 
of rights and powers that make up that limited property right. Article 3:223 DCC, 
however, makes an exception with regard to the right of usufruct. The third sentence 
of this provision reads that if, at the time of establishment, the usufructuary has 
been granted a more extensive power to dispose, consume or spend than granted by 

51 Kamerstukken II, 1981-1982, 17 141, nr. 3, p. 16 (Explanatory Memorandum). ‘De langstlevende 
met het onderhavige vruchtgebruik beschikt krachtens eigen recht over de aan de vruchtgebruik 
onderworpen goederen. Dit sluit niet uit dat hij daarbij voor zoveel nodig de hoofdgerechtigden 
vertegenwoordigt (…). Doch de aard van deze vertegenwoordiging wordt door het element van 
het eigen recht van de langstlevende bepaald, en deze vertegenwoordiging is zeker geen ver-
tegenwoordiging krachtens volmacht. (…) Ook wordt de beschikkingsbevoegdheid van de langst-
levende niet beïnvloed door faillissement van de hoofdgerechtigde: de bevoegdheden van de 
curator strekken zich niet verder uit dan tot de goederen zoals die met het vruchtgebruik zijn 
belast. Artikel 35 Faillissementswet richt zich niet tegen beschikkingen door de vruchtgebruiker.’

52 See Krzemiński 2013, p. 107.
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law to usufrucutaries, the subsequent acquirers will not obtain this more extensive 
power.

Meijers introduced that restriction because of the specifi c nature of this power. 
His supposition was that the owner granted this extensive power with an eye to 
the person of the original usufructuary. The owner would be reluctant to grant this 
power if he knew that it could pass to someone else.53  In other words, the extensive 
power of disposal in the sense of Article 3:212 par. 2 DCC and the power to dispose 
and consume in the sense of Article 3:215 DCC must be regarded as highly personal. 
Nevertheless, Article 3:223 DCC might be regarded as an exception that proves the 
rule. The fact that the legislator thought it necessary to adopt this provision suggests 
that this power is actually part of the usufruct. If the latter were not the case, the 
transferee would not have obtained this power. A provision like Article 3:223 DCC 
would thus be superfl uous.

Even though this construction offers the usufructuary a strong position, it is 
the proverbial odd man out. The power of disposal is inextricably connected to a 
property right – like ownership. As a starting point, the owner is solely entitled to 
dispose of his property. Since the two are inextricably connected to each other, the 
owner is incapable of separating the power of disposal from his right of ownership. 
If he wants someone else to have this power, he will have to transfer the right of 
ownership as a whole.54 The owner may as was explained above grant that person 
by way of mandate the power to dispose of his objects. However, this mandate does 
not deprive the owner of his power of disposal. Accepting that the usufructuary 
exercises the power of disposal pursuant to a right of his own is incompatible with 
this perception of the power of disposal. It de facto means that the usufructuary’s 
power of disposal is separated from the owner’s right of ownership. If the owner 
goes bankrupt, he will no longer be entitled to dispose of his goods (Article 23 DBA). 
Anyone who has a power of disposal derived from the owner will in principle share 
his fate: he or she will no longer be capable to dispose of the object. The fact that 
the usufructuary can still exercise his power if the holder of the principal right goes 
bankrupt suggests the existence of a separate power.

13.4.4. The workings and legal consequences of the power of disposal

It is apparent from the discussion above that the right of usufruct can – depending 
on its modalities – grant the usufructuary drastic powers with regard to the encum-
bered goods. This subparagraph will discuss what the legal consequences are when 
the power of disposal is exercised, focusing in particular on Article 3:213 DCC – the 
proprietary substitution. Proprietary substitution must be regarded as the counter 
weight of the power of disposal.

Disposal of the goods subject to the right of usufruct
A usufructuary who has been granted the power of disposal can transfer the goods 
to a third party, or establish a limited property right. This power of disposal is not 

53 Parl. Gesch. Boek 3 1981, p. 678. See also Asser/Bartels & Van Velten 5 2017/293.
54 Cf. Pitlo/Reehuis & Heisterkamp 2019, par. 138, p. 135, Van Gaalen 2001, p. 115-118.
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a power sui generis but is derived from that of the owner. Since these goods are 
encumbered with a right of usufruct, the owner’s power of disposal has been curtai-
led: he can no longer dispose of these goods free from encumbrance. Property rights 
have droit de suite. However, if the usufructuary exercises the power of disposal, he 
will want to transfer the good in such a way that the transferee obtains it free from 
encumbrance.

In the legal doctrine, different constructions have been proposed to explain how 
the transferee can obtain the goods free from encumbrance. Beekhuis seems to sug-
gest that the usufructuary can only transfer the goods free of encumbrance in coope-
ration with the owner. In his construction, the owner transfers encumbered owner-
ship to the transferee, while the usufructuary transfers his right of usufruct. Since 
the transferee acquires both the limited property right and the more inclusive right, 
the limited property right will extinguish due to a merger of rights (Article 3:81 
par. 1 under (g) DCC).55 Van Gaalen has proposed a slightly different construction. He 
argues that the usufructuary transfers the good to a third party encumbered with a 
right of usufruct. Once the transfer is completed and the encumbered good belongs 
to the transferee, the usufructuary will abandon the right of usufruct (Article 3:81 
DCC). As a result, the transferee acquires the good free from encumbrance.56

Even though these constructions can explain how the transferee obtains the 
goods free from encumbrance, they have a number of drawbacks. One of them is that 
they both require the performance of an additional act, viz. the transfer of the right 
of usufruct or the abandonment thereof. Another diffi  culty is that both constructions 
necessarily lead to the extinction of the right of usufruct. It is doubtful whether the 
minister responsible had such a construction in mind. Article 3:213 par. 1 DCC states 
that if the power of disposal has been duly exercised a proprietary substitution will 
occur. Goods that substitute the original usufruct goods will belong to the owner and 
will also be encumbered with a right of usufruct. The construction must apparently 
be envisaged as follows. If the usufructuary duly exercises the power of disposal 
by transferring the usufruct goods to a third party, the latter will obtain ownership 
thereof free from encumbrance. However, the right of usufruct is not extinguished 
as a result of the transfer. The usufruct, by way of a legal fi ction, attaches itself to the 
substitute good.57 Substitution in the sense of Article 3:213 DCC must apparently be 
understood thus that the object of the right is replaced for another object.58

The nature of proprietary substitution: a differentiated approach
The subject of proprietary substitution must be discussed here in more depth. Pro-
prietary substitution plays a crucial role in the workings of the power of disposal; 
it operates as a counterweight. Without proprietary substitution, the owner’s legal 
position would be seriously undermined. Every time the usufructuary exercised 
the power of disposal by transferring the usufruct goods to a third party, the owner 

55 Asser-Beekhuis 1963, p. 332-334.
56 Van Gaalen 2001, p. 127-128.
57 Asser/ Bartels & Van Velten 5 2017/298, Van Gaalen 2001, p. 95. See also Asser-Beekhuis 1963, 

p. 334.
58 Parl. Gesch. Book 3, p. 662. See also Hammerstein 1977, p. 4.
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would lose entitlement to those goods. Proprietary substitution aims to overcome 
this infringement of property rights by granting the entitled parties equivalent rights 
over goods that must be regarded as the substitute for the original goods.59

In the legal literature, there is some debate about the workings of proprietary 
substitution. Substitution in the sense of Article 3:213 par. 1 DCC has been described 
as the legal operation, or, fi ction whereby the object of the right is replaced by ano-
ther. A number of scholars have argued that proprietary substitution actually entails 
an original acquisition of rights.60 Since Spath is the most notable proponent of this 
theory, her ideas will be used as basis for the discussion.

According to Spath, the core problem with proprietary substitution is that it 
makes an exception to the principle in Dutch property law that a property right is 
attached to a specifi c object. If the object of a property right is lost, the right that 
was attached to that object, must necessarily share its fate. Spath therefore opposes 
the construction of proprietary substitution whereby the property right is detached 
from its object (Spath attributes this construction to the French legal scholar, Lau-
riol).61 She believes that in cases where the law allows proprietary substitution, this 
mechanism consists of an original acquisition of rights. Those who have lost a pro-
perty right – including those whose rights have been affected – will, in accordance 
with the conditions set by law, acquire a new property right over the goods that must 
be regarded as substitute for the original goods. Spath believes that this perception 
of proprietary substitution is in keeping with the system of property law; it at least 
does not seriously affect this system.62

This theory of proprietary substitution indeed has a number of advantages over 
the construction attributed to Lauriol. It can better explain how proprietary substi-
tution is possible when the substitute good is of a different nature than the original 
good. If, for instance, a usufructuary rightfully sells and transfers a movable object 
to a third party, proprietary substitution will occur on the basis of Article 3:213 
par. 1 DCC. Since the claim for payment of the purchase price (Article 7:26 par. 1 
DCC) must be regarded as the substitute good, the claim will legally belong to the 
owner, while the usufructuary will acquire a right of usufruct over it. This legal con-
sequence is diffi  cult to reconcile with the idea that proprietary substitution merely 
entails a change of object. After all, ownership of a movable object cannot be equated 
to entitlement to a contractual claim; they clearly are different legal phenomena.63 A 
similar diffi  culty arises in case of a partial substitution. Take the following situation. 
A movable object that is subject to a right of usufruct gets damaged, but not to such 
an extent that the object is beyond repair. Even though ownership and the right of 
usufruct remain attached to the damaged object, a partial substitution will occur in 
this situation. On the basis of Article 3:213 par. 1 DCC, the claim for damages will 
belong to the owner and will be encumbered with a right of usufruct. This result 
is diffi  cult to reconcile with the construction that proprietary substitution entails 

59 Cf. Spath 2010, p. 153-155, Hammerstein 1977, p. 77-78.
60 See Spath 2010, p. 195-196, 213-214, Bos 2005, p. 151.
61 Spath 2010, p. 159-160.
62 Spath 2010, p. 213, 388.
63 Cf. Spath 2010, p. 388-389.
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a change of object. Since the original goods have not been perished, the property 
rights – i.e. ownership and the right of usufruct – are still attached to those goods. 
They have not been extinguished. However, the idea that the same right can have 
different objects strains the unicity principle in Dutch property law.64 The given 
examples can better be explained using Spath’s theory that proprietary substitution 
entails an original acquisition.

Even though there is much to be said for the theory that proprietary substitution 
entails an original acquisition of rights65, the theory has a number of drawbacks. One 
drawback is that it stretches the concept of original acquisition. The latter normally 
means that someone acquires a new right by way of law that is free from encum-
brance.66 However, this is not the case with regard to the proprietary substitution in 
the sense of Article 3:213 DCC. An example may clarify this point. Imagine that [X] 
grants [Y] a right of usufruct over his car [A] and that [Y] is permitted to trade in the 
car when it has reached a certain mileage. After fi ve years, [Y] agrees with a car dea-
ler to trade in car [A] for car [B]. If one adheres to Spath’s theory, [X] will eventually 
obtain a new right of ownership over car [B] by way of law, while [Y] acquires a right 
of usufruct with respect to this car. Since these substitutions occur simultaneously, 
[X] acquires a good that is encumbered with a right of usufruct. This acquisition 
strains the traditional idea of an original acquisition.67

Another drawback of Spath’s theory is that every proprietary substitution is 
regarded as an original acquisition. Even though unity is characteristic of an elegant 
theory, a diverse approach may sometimes be more desirable. It might be useful to 
illustrate this point by using the example used above in a slightly altered form. The 
alteration is that the substitute good – car [B] in this example – has already been 
encumbered with a right of pledge. If car [B] is delivered to [Y], it will by operation 
of law belong to [X] (Article 3:213 par. 1 DCC). Since [X] acquires a new right over 
the object, the pledge will cease to exist (Article 3:81 par. 1 under (a) DCC).68 Since 
it is unfair to let the pledgee suffer the consequences of the proprietary substitution, 
additional steps will have to be taken to preserve the right of pledge. The pledgee 
will thus have to obtain a right of pledge over the car by operation of law, which 

64 Ibid.
65 Support for this theory can be drawn from the recent Supreme Court decision in the Glencore 

case. In this case, two units of aluminium were commingled. Since one of the units of aluminium 
was encumbered with a silent right of pledge and no principal object could be identifi ed after the 
commingling, the question arose what would happen to the right of pledge. The Supreme Court 
ruled that the pledgee would obtain a new right of pledge over the share in the new commingled 
object, by way of law.  HR 14 August 2015, ECLI:NL:HR:2015:2192, NJ 2016, 263 (Re Glencore).

66 See Asser/Bartels & Van Mierlo 3-IV 2013/203, Pitlo/Reehuis & Heisterkamp 2019, par. 94, 
p. 64-65, Snijders & Rank-Berenschot 2017, par. 244, p. 211-212.

67 Spath is aware of this drawback, but argues that it is not a real impediment to her theory. See 
Spath 2010, p. 195-196. According to her, an original acquisition entails the acquisition of a new 
right by way of law, that is not derived from any predecessor. This means that the right will as a 
rule not be encumbered with any limited property right, but this is not necessary. In order to proof 
her point, Spath refers to the acquisitive prescription (Article 3:105 DCC). The diffi  culty with this 
argument is that the acquisitive prescription is an exception that proves the rule. See Snijders & 
Rank-Berenschot 2017, par. 247-248, p. 216-217. One can therefore not argue that it fi ts well within 
the system of property law.

68 The question whether Article 3:86 par. 2 DCC applies to this situation will not be discussed here. 
See about this particular issue Spath 2010, p. 293.
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entails a third proprietary substitution. In order to do full justice to his legal position, 
the priority of rights may have to be adjusted. The pledge should rank ahead of the 
right of usufruct.69

Apart from the fact that the law provides no explicit legal basis for this third 
substitution, the entire construction feels a bit artifi cial. It consists of a pile-up of 
legal fi ctions to achieve a particular result. Proprietary substitution is a legal fi ction 
that should be applied with great reserve. Article 3:213 par. 1 DCC gives rise to two 
substitutions, namely the acquisition of the more inclusive right over the substitute 
good and the acquisition of a new right of usufruct. However, in this case, a third 
substitution is necessary to counteract the adverse consequences caused by the 
legal operation of Article 3:213 par. 1 DCC. Since these rights are created instantly by 
way of law, the principle of prior tempore potior iure does not apply to this situation. 
The priority of rights must be determined by the principle of fairness. If, like in the 
present example, the substitute good has already been encumbered with a limited 
property right, one is inclined to take a surreptitious glance at the prior tempore rule 
and grant the new right of pledge a higher priority than the new right of usufruct. 
This result, however, could also have been achieved if the acquisition of the substi-
tute good was not construed as an original acquisition, but as a derivative acquisition 
by way of law. Applied to the example above, [Y] would acquire ownership of car 
[B], that was encumbered with a right of pledge, while [X] obtains a new right of 
usufruct. Since the substitute object is still encumbered with a right of pledge, the 
usufruct will rank behind the pledge.

The conclusion is that the nature of proprietary substitution is diffi  cult to cast in 
general terms that fi t well within the legal system. Since proprietary substitution is 
a legal fi ction designed to neutralise under certain circumstances the rigour of the 
law, it will never be possible to embed this concept properly in the legal system.70 
Although the theory that proprietary substitution entails an original acquisition 
has merit, it is not convincing all-round. It is highly doubtful whether every type 
of proprietary substitution must be treated as an original acquisition of rights. A 
more differentiated approach seems to be appropriate, at least with regard to the 
proprietary substitution in the sense of Article 3:213 DCC. The substitution of the 
right of usufruct may be construed as an original acquisition, but the same cannot 
be said for the substitution of the principal property right. Since the substitute good 
may be encumbered with a limited property right, the substitution of the principal 
property right must be construed as a derivative acquisition. The advantage of this 
construction is that the limited property right remains attached to the substitute 
good (droit de suite).

Disposal and proprietary substitution
The foregoing has focused on the proprietary substitution in connection with the 
power to dispose of usufruct goods. Proprietary substitution has been envisaged as 
the counter balance of the power of disposal. It is nevertheless necessary to make a 
few distinctions to this representation of proprietary substitution. First of all, Article 

69 Cf. Spath 2010, p. 294-296.
70 Cf. Hammerstein 1977, p. 18.
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3:213 DCC only allows a proprietary substitution if the usufructuary has duly exerci-
sed the power of disposal. Even though the law does not explicitly say so, the owner 
may impose restrictions on the exercise of this power. If the usufructuary exceeds 
those restrictions, the disposal will not have been lawful. As a consequence, entitle-
ment to the goods subject to the usufruct will – in theory at least – have remained 
with the owner (droit de suite).71

Secondly, proprietary substitution only occurs if a substitute good can be iden-
tifi ed. Article 3:213 par. 1 DCC reads that goods taking the place of usufruct goods 
belong to the owner and are subject to the usufruct. However, not every act of dis-
posal will yield a substitute good. The usufructuary may for instance transfer the 
usufruct goods by way of gift. Since a gift is done without obtaining something in 
return, no substitute good can be identifi ed. The same is probably true in case the 
usufructuary duly encumbers the usufruct goods with a(n) (undisclosed)pledge. If 
this pledge has been established as security for the repayment of a loan, one might 
argue that the loan can be identifi ed as the substitute good. However, this argu-
ment will not be applicable in general. The pledge may for instance serve as addi-
tional security for a loan that has already been provided. It is even possible that this 
pledge serves as security for someone else’s debt, the so-called derdenpandrecht or 
third-party pledge. In those cases, the provided loan can hardly be identifi ed as the 
substitute good.

On a more general level, one could argue that proprietary substitution is not jus-
tifi ed in these cases, because the establishment of a pledge does not directly lead to 
an infringement of rights. Although the usufruct goods have been encumbered with 
a pledge – and are therefore less valuable – the owner still remains entitled to them. 
Even if the loan could be qualifi ed as the substitute good, it is doubtful whether 
proprietary substitution should occur in this situation. The outcome of this situation 
is after all still uncertain at the moment that the right of pledge is established: the 
usufructuary may either default, or payback the loan. If the usufructuary is in default, 
the pledgee will be entitled to take preferential recourse against the usufruct goods. 
Even though the owner will lose entitlement to the usufruct goods as a result of the 
enforcement, the diffi  culty of assuming proprietary substitution is that it will lead to 
an enrichment. An example may again be helpful to clarify this point. Imagine that 
the usufructuary has used the loan to acquire a painting. The owner would acquire 
the painting through a chain of proprietary substitutions (Article 3:213 par. 1 DCC), 
subject to a right of usufruct. This is somewhat problematic, because the owner also 
obtains by way of personal subrogation the claim that the pledgee had against the 
usufructuary (Article 6:150 under (a) DCC). His goods have after all been used for 
recourse purposes. Enrichment will also occur, if the usufructuary manages to repay 
the loan. In that case, the owner will not only be entitled to the usufruct goods that 
are now free from the right of pledge, but also to the painting. Proprietary substitu-
tion is an instrument to prevent the infringement of rights, but should not lead to 
enrichment. It will therefore be assumed that no proprietary substitution occurs.

71 If the usufructuary unlawfully transfers the usufruct goods, the owner may afterwards still decide 
to give permission or consent (Article 3:58 DCC). The advantage of giving permission afterwards 
is that substitution will occur with retrospective effect. See Van Gaalen 2001, p. 135.
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There is still one relevant distinction that has to be made in connection with 
proprietary substitution. So far, proprietary substitution has been envisaged as an 
event or a chain of events that occurs by operation of law. However, this represen-
tation of substitution will be problematic with regard to the acquisition of certain 
categories of goods, like registered property and claims. If the usufructuary sells 
and transfers usufruct goods, the owner will acquire the claim for payment of the 
purchase price by way of proprietary subrogation. Since the usufructuary concluded 
the agreement in his own name and not as the owner’s agent, the usufructuary will 
be the buyer’s creditor. Once entitlement to the usufruct goods has been transferred 
to the buyer, the claim will pass from the usufructuary to the owner by way of law. 
This claim will from that moment on also be encumbered with a right of usufruct. 
On the basis Article 3:210 DCC, the usufructuary may collect payment of this claim. 
A second proprietary substitution will occur: the right of usufruct will attach itself 
to the proceeds. There is a good chance that payment occurs through a bank transfer. 
However, money credited to a bank account must be regarded as belonging to the 
account holder. The latter cannot hold this sum for a third party in such a way that 
the latter is the owner of this sum.72 In order for proprietary substitution to occur 
in this situation, the money has to be received in an account that is opened in the 
owner’s name.73 A similar diffi  culty will be broached when discussing the question 
how the right of use could have been better embedded in the system of property law.

13.5. Systemic elements

It must be reiterated that the aim of this chapter is to determine which choices, if 
any, the legislator could have made differently to better embed the right of use in the 
system of property law. For this purpose, the chapter tries to unravel the systemic 
elements of limited property rights that grant powers to a limited property right hol-
der similar to a right of use. Two of these powers have been discussed here, namely 
the power to repledge (Article 3:242 DCC) and the power of disposal with regard to 
usufruct goods (Article 3:212 and Article 3:215 DCC). If these powers are set side by 
side, a number of differences and commonalities become apparent. However, as will 
be explained hereinafter, it is not always possible to identify the systemic elements.

The nature of the power of disposal and the power to repledge
The diffi  culty of identifying the systemic elements occurs with respect to the nature 
of these powers, i.e. the power to repledge and the power to dispose of the usufruct 
goods. Considering the nature of both limited property rights, the power to repledge 
and the power of disposal must be regarded as exceptional powers. The aim of a 
pledge is to provide the creditor with security, while the right of usufruct enables 
the usufructuary to use the encumbered goods and enjoy the fruits thereof. Since 
these powers are exceptional, they have to be explicitly granted by the pledgor and 
the owner respectively. An exception concerns the power of disposal in the sense of 
Article 3:212 par. 1 DCC. When the usufruct goods are destined to be alienated, the 

72 HR 23 September 1994, NJ 1996, 461 (Kas-Associatie v. Drying).
73 See Asser/ Bartels & Van Velten 5 2017/298a, Perrick 2016, p. 91-92 , Spath 2010, p. 374-375.
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usufructuary is entitled to alienate them in accordance with their destination. In all 
other cases, the owner must explicitly grant the usufructuary the power of disposal.

Since the legal doctrine is not unanimous about the nature of the power to 
repledge and the usufructuary’s power of disposal, it is hard to identify the relevant 
systemic element. As a starting point, the power of disposal is connected with a 
property right. The owner, for instance, is solely entitled to dispose of his property. 
Nevertheless, it is generally accepted that the owner can grant someone a mandate 
to dispose over his good. At least three different theories can be identifi ed with res-
pect to the nature of the power to dispose of the encumbered object.

At one end of the spectrum is Krzemiński’s argument that the power to repledge 
is not part of the right of pledge. It is a specifi c power granted to the pledgee pursuant 
to Article 3:242 DCC. Apparently, the power to establish a pledge must be perceived 
as a specifi c mandate. Since this power is granted to the person of the pledgee, it 
does not have third-party effectiveness.

Others have argued that the power to repledge is part of the right of pledge, which 
means that it, in principle, encompasses the characteristics of a property right. A 
property right has droit de suite. If the pledgor transfers his property, the transferee 
will obtain a good that is encumbered with a pledge. Since the power to repledge 
is part of the right of pledge, the pledgee will still be able to exercise this power. 
The transferee will thus have to accept that the pledgee is entitled to establish a 
second right of pledge over his object. If the pledgee assigns the secured claim, the 
assignee will obtain the right of pledge because it is an accessory right. The assignor 
will obtain the power to repledge as well, because it is part of the right of pledge. 
However, an exception is made for the second characteristic of property rights, i.e. 
droit de préférence. Since the power to repledge is derived from the pledgor, the loss 
of the power of disposal by the latter will also affect the power to repledge. As a con-
sequence, the pledgee will lose the power of disposal if the pledgor goes bankrupt.

On the other side of the spectrum is the theory that the power of disposal is based 
on a right of its own. This theory has been propagated with respect to the power to 
dispose and consume in the sense of Article 3:215 DCC, but will also apply to the 
power of disposal granted pursuant to Article 3:212 par. 2 DCC. According to this 
theory, the usufructuary’s power of disposal is separated from the principal right 
and it forms an integral part of the right of usufruct. Since the usufructuary’s power 
of disposal is based on a right of its own, he will be capable of exercising this power 
even if the holder of the principal right is bankrupt.

Proprietary substitution and personal substitution
It is also diffi  cult to identify the relevant systemic element regarding the legal con-
sequences of exercising the power of disposal, or the power to repledge. One must 
keep in mind that the power of disposal with regard to usufruct goods is – as a rule – 
more drastic compared to the power to repledge. The fi rst after all enables the usu-
fructuary to transfer the usufruct goods in his own name, thus depleting the bulk 
of usufruct goods. In order to prevent this threat of depletion, the law provides for 
a proprietary substitution. The goods that must be regarded as substitute for the 
original usufruct goods will belong to the owners and will be subject to the right of 
usufruct.



13.6 How to deal with the dogmatic issues surrounding the right of use

406

However, proprietary substitution will only occur, if the act of disposal has been 
rightfully performed – i.e. within the boundaries determined by the owner – and if 
a substitute good can be identifi ed. These conditions suggest that proprietary sub-
stitution is most likely to occur in cases where the usufruct goods are transferred in 
exchange for an obligation. Proprietary substitution will not occur if the act of dis-
posal consists of establishing a right of pledge. If the usufructuary establishes a right 
of pledge over the usufruct goods, this right will rank behind the right of usufruct on 
the basis of the principle of prior temore potior iure.

The power of disposal differs on this point from the power to repledge. As was 
said, the legal literature generally assumes that if a right of pledge is established pur-
suant to Article 3:242 DCC, a change in priority will occur. The fi rst right of pledge 
will rank below the second right of pledge. Despite this important difference, the 
two situations are highly comparable. If the usufructuary – or the third party debtor 
in case of the third-party pledge (derdenpandrecht) – defaults the secured debt, the 
pledgee will be entitled to take preferential recourse against the usufruct goods. This 
will result in the owner losing entitlement to the usufruct goods. Since his property 
has been used to satisfy a debt of the usufructuary, the owner will acquire the claim 
against the usufructuary by way of subrogation (Article 6:150 under (a) DCC). His 
position is comparable to that of the original pledgor in case of a repledge.

Since this legal consequence is rooted in Article 6:150 under (a) DCC, it cannot 
be regarded as a systemic element. This provision applies in every situation where 
someone’s good is attached and sold off to satisfy someone else’s debt. If a systemic 
element has to be identifi ed, it is that the substitutions occurs immediately when the 
usufructuary has lawfully disposed of the encumbered goods. Support for this can be 
found in some other situations in which the law permits proprietary substitutions. 
They include inter alia the substitution of community goods (Article 3:167 DCC), 
substitution of the pledge or mortgage in case the encumbered good is destroyed or 
damaged (Article 3:229 par. 1 DCC), substitution in case a lost and found object is 
lawfully sold by the municipality (Article 5:8 par. 1 and 4 DCC74). In these situations, 
proprietary substitution occurs immediately.75

13.6. The right of use and the system of property law

The foregoing paragraph has shown that it is not always easy to identify the rele-
vant property law element. It is possible that a particular property law issue has not 
received much attention in the legal literature. Another possibility is that different 
theories have been put forward to explain this issue, without a dominant theory 

74 Article 5:8 par. 4 DCC reads ‘The proceeds of sale take the place of the thing’ (De opbrengst treedt 
in de plaats van de zaak). Even though this provision talks of proceeds, it must be assumed that 
proceeds includes the claim for payment of the purchase price. Cf. Spath 2010, p. 92.

75 Proprietary substitution will not always occur immediately. An example thereof is the substitu-
tion on the basis of Article 3:246 par. 5 DCC. If a pledge over a claim has been notifi ed to the deb-
tor, the pledgee will be entitled to demand and collect payment. Upon collection of the pledged 
claim, the right of pledge will attach to the proceeds. However, in order for the substitution to 
occur, the pledgee will have to keep the collected money separated from his own patrimony. See 
Snijders & Rank-Berenschot 2017, par. 548, p. 490, Pitlo/Reehuis & Heisterkamp 2019, par. 829, 
p. 687.
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having fl oated to the surface. Implementing EU directives on the basis of the system 
of property law may thus entail making choices on a national level with regard to 
the relevant systemic elements. Two touchstones are relevant in this regard. On the 
one hand, the Directive must allow for the right of use to be embedded in the system 
of property law. A member state is obliged to correctly implement the Directive in 
its legal system. On the other hand, this strategy of embedding the Directive in the 
system of property law must have some sort of advantage. The introduction to this 
chapter has described a number of dogmatic issues that the implementation of the 
right of use has caused. The question is whether embedding the right of use in the 
system of property law would have solved these dogmatic issues.

13.6.1. The nature of the right of use

The fi rst element that will be discussed here is the nature of the right of use. Article 
7:53 par. 1 DCC determines that ‘when concluding a fi nancial collateral arrangement 
establishing a right of pledge it can be determined that the collateral taker may use 
or sell the pledged goods and keep the proceeds thereof’76. So far, it has been tacitly 
assumed that the right of use is an aspect of the right of pledge.77 The right of use, in 
other words, is considered to be a part of the bundle of powers and rights that make 
up the fca-pledge. This right includes the power to dispose of the provided collateral.

The right of use should not pass to third parties
However, the construction that the right of use is part of the fca-pledge may lead 
to a diffi  culty that relates to the fact that the pledge is a dependent right. The right 
of pledge is connected to the secured claim (Article 3:7 j° 3:82 DCC). If the creditor 
assigns the secured claim to a third party, the latter will not only acquire the claim, 
but also the pledge. He will thus obtain the powers and rights that make up the right 
of pledge. In case of an fca-pledge, this bundle may also include the right of use.

However, this legal result may be problematic. The scope of Title 7.2 of the Dutch 
Civil Code is limited, because it only applies to an fca whereby one of the parties 
is a person enumerated in Article 7:52 par. 1 under (a) till (d) DCC: persons and 
institutions that have a tie with the fi nancial market and public bodies. Imagine the 
following situation. Bank [A] lends company [B] a certain amount of money. In order 
to secure this fi nancial obligation, Bank [A] and company [B] enter into a pledge 
fca. This agreement states that company [B] shall establish a pledge over fi nancial 
instruments for the benefi t of Bank [A], and that the latter shall have a right of use. 
After the establishment of the pledge, Bank [A] decides to assign the secured claim 
to company [C] that does not fall within one of the categories of Article 7:52 par. 1 

76 As has been said earlier, the wording of this provision is somewhat unfortunate. The right of use 
is described in the Directive as the right of the collateral taker to use and dispose of fi nancial 
collateral provided under a security fi nancial collateral arrangement as the owner of it in accor-
dance with the terms of the security fi nancial collateral arrangement (Article 2 par. 1 under (m) 
Directive). The term dispose entails the power to alienate and the power to encumber.

77 See Paragraph 11.3.1.
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DCC. Since this is not an assignment of contract in the sense of Article 6:159 DCC78, 
the legal relationship between company [B] and Bank [A] remains intact with regard 
to the pledge-fca. As a consequence, Title 7.2 DCC is still applicable to this fca. The 
diffi  culty, however, is that Article 7:53 DCC applies to Bank [A], while it is no longer 
entitled to exercise the right of use. Company [C] has acquired the right of use, but it 
is not a party to this pledge fca.

One could of course argue that this objection is a little far-fetched. This diffi  culty 
can easily be solved by applying Article 7:53 DCC by way of analogy to the assignee. 
However, there is a more substantial reason that the aforementioned construction 
may not be suitable. The right of use strains the nature of the pledge and entails a 
risk for the collateral provider. If the collateral taker exercises the right of use, he will 
be obliged to transfer equivalent collateral (Article 7:53 par 2 DCC). Since the claim 
for the transfer of equivalent collateral constitutes an ordinary claim, the collateral 
provider runs the insolvency risk. It has to be kept in mind that parties have to agree 
to a right of use. The collateral provider will in principle only agree to a right of use, if 
he believes that the collateral taker will be able to transfer equivalent collateral after 
he has exercised his right. Granting a right of use thus entails an element of trust. 
For this reason, the right of use should not pass to the assignee, at least not without 
the collateral provider’s consent.79 If the assignee is not as fi nancially reliable as the 
original collateral provider, the collateral provider – who in most cases will also be 
the debtor – may run a greater risk. This consequence confl icts with the principle 
that an assignment should not affect the debtor’s legal position80.

There is also a policy argument that the right of use should not pass to the assig-
nee. One of the aims of the Directive is to increase fi nancial stability and reduce 
the contagion risk. As was said just now, the right of use entails the risk that the 
collateral taker will not be able to transfer equivalent collateral. If the collateral taker 
actually defaults, the collateral provider will in turn be at risk of defaulting his obli-
gations – the contagion risk. To an extent this risk is mitigated by the scope provision 
of Article 7:52 DCC. At least one of the parties to an fca will have to be either a public 
body, a central bank, a supervised fi nancial institution or a clearing institution. These 
categories of persons and institutions are in general considered to be fi nancially 
reliable. So, if the collateral taker belongs to one of the categories enumerated in 
Article 7:52 par. 1 DCC, the aforementioned risk will be mitigated. This risk-mitiga-
ting effect would however be canceled out, if the right of use could pass to anyone.

78 See for the difference between assignment of claims and the transfer of contracts, Asser/ Sieburgh 
6-II 2017/ 309. Wibier 2009(b), p. 63.

79 Compare Article 6:157 par. 2 DCC, which regulates the fate of security rights in case the debt is 
transferred (schuldoverneming). If debtor [A] wants to transfer his debt to [B], he will need the 
creditor’s consent. A security right over a good that does not belong to [A] nor to [B] will extin-
guish, unless the security provider has consented to maintaining the right. The reason behind this 
provision is that the third party who has established a pledge or mortgage to secure a debt may 
end up in a worse position if debtor [A] is exchanged for debtor [B]. The latter may be less solvent. 
See Asser/ Sieburgh 6-II 2017/305, Wibier 2009(b), p. 73-74, P arl. Gesch. Boek 6, p. 581.

80 Pitlo/Reehuis & Heisterkamp 2019, par. 268, p. 252, Snijders & Rank-Berenschot 2017, par. 352, 
p. 305.
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Right of use and bankruptcy
It follows from the foregoing that the right of use should not pass to a third party. 
One way to achieve this result is by construing the right of use as a mandate that is 
not part of the fca-pledge. However, the problem with this construction is that the 
right of use will not be bankruptcy-proof. Since the collateral taker derives his power 
of disposal from the collateral provider, he will lose this power if the later goes bank-
rupt (Article 23 DBA). The collateral taker should be able to exercise the right of use, 
even if the collateral provider goes bankrupt. Member States must after all ensure 
that the collateral taker shall be entitled to exercise the right of use if and to the 
extent that the terms of the fca so provides (Article 5 par. 1 Directive).

Two situations should be distinguished in this connection. In the standard situa-
tion, the collateral provider will also be the debtor. Parties will probably have agreed 
that bankruptcy constitutes an enforcement event in the sense of Article 2 par. 1 
under (l) Directive. If this occurs, the collateral taker will be entitled to realise or 
appropriate the collateral. Pursuant to Article 4 par. 1 Directive, the collateral taker 
can realise fi nancial instruments either by selling them, or by appropriation and by 
setting off their value against, or applying their value in discharge of, the relevant 
fi nancial obligations. The right to appropriation must be agreed to in the fca. In case 
of cash, the collateral taker will set off the amount against, or apply it in discharge of 
the relevant fi nancial obligation. Exercising a right of use can lead to a similar result. 
If the collateral taker exercises the right of use, he will be obliged to transfer equiva-
lent collateral. The value of the equivalent collateral may be set off against, or apply 
in discharge of the fi nancial obligation, if the terms of the fca so provides (Article 5 
par. 1 Directive). Exercising a right of use will thus closely resemble an enforcement.

Another possibility is that the collateral provider is not the debtor. The term rele-
vant fi nancial obligation also includes an obligation owed to the collateral taker by 
a person other than the collateral provider (Article 2 par. (f) under (ii) Directive). 
Unless parties have agreed otherwise, the collateral provider’s bankruptcy will not 
constitute an event of enforcement. The collateral taker must nevertheless be capa-
ble to dispose of the collateral. It is for instance possible that the collateral taker has 
agreed to transfer the provided collateral to a third party. Depriving the collateral 
taker from exercising the right of use, might cause him to default which in turn could 
lead to a domino effect. The right of use should therefore be effective, even in the 
case that the collateral provider goes bankrupt.

Overall, neither the mandate-theory nor the theory that the power of disposal is 
a right of its own can be used to fully explain the right of use. The most satisfying 
solution is to accept that the right of use is part of the fca-pledge and that the colla-
teral taker is entitled to exercise the power of disposal pursuant to a right of his own 
(namely the right of use). This construction has the advantage that the right of use, 
which is an integral part of the fca-pledge, has droit de préférence: the collateral taker 
can exercise the right even if the collateral provider is bankrupt. However, an excep-
tion must be made with regard to the passing of the right of use to third parties. If 
the collateral taker assigns the secured claim, the assignee will also acquire the fca-
pledge, because it is a dependent right (Articles 3:7 j° 3:82 DCC).  Even though the 
right of use is part of the fca-pledge, it should not pass to the assignee. The right of 
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use will in that case extinguish unless the collateral provider has agreed that the 
right of use should be maintained.81

The collateral provider in theory will only agree to a right of use, if he trusts 
his counter party to transfer equivalent collateral. Since the right of use has been 
particularly granted to the collateral taker, it should not pass to a third party. Fur-
thermore, the right of use entails a risk, namely the danger that the collateral taker 
will not be able to transfer equivalent collateral. This risk is mitigated to an extent 
by the scope of the Directive; the parties to an fca are in general large players on the 
fi nancial market that are considered to be fi nancially reliable. However, this risk-
mitigating effect would be neutralised, if the right of use could pass to anyone.

The fact that the right of use does not pass to a third party, even though it is part 
of the fca-pledge is not unprecedented. A similar construction has been used with 
respect to the power of disposal of usufruct goods. The holder of the principal right 
can grant the usufructuary a more extensive power of disposal, than provided by law 
(Article 3:212 par. 2 DCC). If the right of usufruct is transferred, the more extensive 
power will not pass to the transferee (Article 3:223 DCC). This characteristic of the 
right of usufruct must be regarded as an exception. Limited property rights are in 
principle transferable. If a limited property right is transferred, the right passes to 
the transferee in its entirety.

13.6.2. The right of use and proprietary substitution

The second element concerns proprietary substitution. Since the right of use enables 
the collateral taker to alienate and otherwise dispose of the provided collateral, it 
resembles the power to dispose over usufruct goods (Article 3:212 par. 1 and par. 2 
DCC). As was explained earlier, the effects of the power of disposal are counterbalan-
ced by a proprietary substitution. If the usufructuary rightfully alienates the usufruct 
goods, the substitute goods will belong to the owner and they will be encumbered 
with a (new) right of usufruct.

No proprietary obligation to transfer equivalent collateral
Since the Directive adopts a different approach to proprietary substitution, this ele-
ment cannot be properly embedded within the system of property law. The Direc-
tive’s approach does not entail an immediate substitution. If the collateral taker 
exercises the right of use, the collateral provider will lose entitlement to the provided 
collateral. The act of disposal either entails an alienation – in which case entitlement 
will simply pass to the transferee – or an encumbrance. In the latter case, the colla-
teral taker will acquire entitlement to the provided collateral. Exercising the power 
of disposal after all triggers an obligation to deliver equivalent collateral (Article 5 
par. 2 Directive). Equivalent collateral is not the same thing as the originally provided 
collateral, but it is highly similar. In case of cash, it means money of the same amount 
and in the same currency. Equivalent fi nancial instruments are of the same issuer 
or debtor, forming part of the same issue or class and of the same nominal amount, 

81 Compare the solution adopted in Article 6:157 par. 2 DCC with respect to the third-party pledge 
in case of a transfer of debt. See note 79.
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currency and description as the original fi nancial collateral (Article 2 par. 1 under (i) 
Directive).

The obligation to transfer equivalent collateral is due at the latest when the secu-
red claim is due. When the equivalent collateral has been transferred to the collate-
ral provider, it shall be ‘subject to the same security fi nancial collateral agreement 
to which the original fi nancial collateral was subject and shall be treated as having 
been provided under the security fi nancial collateral arrangement at the same time 
as the original fi nancial collateral was fi rst provided’ (Article 5 par. 3 Directive).

As was said earlier, the proprietary substitution as envisaged by the Directive 
is hard to reconcile with the Dutch system of property law. It is based on the idea 
or fi ction that a property right can exist without an object which is incompatible 
with the unicity principle in Dutch law. This principle states that a property right is 
necessarily attached to one single, individualised good.82 Nevertheless, the fi ction 
of a continuous right of pledge underlies the substitution provision of Article 7:53 
par. 2 DCC.83 Separating the property right from its object leads to strange conse-
quences with respect to the right of use – at least if one accepts that the right of use 
is part of the fca-pledge.

An example may help explain this point. Imagine that a collateral taker whom 
has been granted a right of use alienates the pledged collateral. He will in that case 
incur an obligation to transfer equivalent collateral to replace the original collateral. 
Since this obligation arises within the ambit of the right of pledge, one could argue 
that it is part of the pledge.

Even though it is unusual that an obligation has proprietary effect, it is not 
unheard of. As was explained in Chapter 1184, the pledgor’s obligation to provide the 
pledgee information about the pledged claims follows from the nature and purport 
of the right of pledge. If the pledged claim is assigned to a third party, the latter will 
obtain this obligation. He will have the legal duty to grant information to the pled-
gee, even though the assignee was not privy to the original pledge agreement. This 
legal consequence is considered justifi ed, because it enables the pledgee to enforce 
his right in accordance with Article 3:246 DCC. The law also attributes proprietary 
effect to other obligations, although they are rare.

Returning to the example above. If the secured claim is assigned to a third party, 
the latter will not only acquire the claim, but also the right of pledge. Exercising 
the right of use after all does not lead to the extinction of the pledge, but causes a 

82 Tweehuysen 2016, p. 8-9, Snijders & Rank-Berenschot 2017, p. 62.
83 Krzeminski states that when the equivalent goods are transferred, the fca-pledge will pursuant 

to Article 7:53 par. 2 DCC rest upon these equivalent goods by way of law. This is a special rule 
of substitution: the (equivalent) collateral that the collateral taker has put in the place of the 
originally pledged collateral, are with retrospective effect subjected to the original fca-pledge. 
According to Krzeminski, Article 7:53 par. 2 DCC confi rms the original substitution rule of Article 
7:53 par. 4 DCC. The latter was based on the legal fi ction that the fca-pledge would not extinguish 
with the exercise of the right of use. Krzeminski 2013, p. 276-277. Van Vliet on the other hand 
believes that exercising the right of use will extinguish the fca-pledge, because it no longer has 
any object. However, this pledge will revive when the equivalent collateral are transferred to the 
collateral provider. Article 7:53 DCC thus contains the fi ction that the fca-pledge is deemed never 
to have extinguished and is deemed to have been established over the equivalent collateral from 
the outset. See Van Vliet 2019, par. 78, p. 85.

84 See Chapter 11 paragraph 4.1.
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separation between the right and its object. The powers and rights that make up the 
pledge are still there, but cannot be exercised due to a lack of an object. They are – as 
it were – temporarily in limbo. Since the right of pledge also includes the obligation 
to transfer equivalent collateral – at least if one accepts that it is part of the pledge – 
the assignee will acquire this obligation too. This result however is not only odd, but 
also unsatisfying. In the chosen example, the assignee de facto obtains a negative 
asset because the powers and rights are temporarily not available. Since the assignee 
has not profi ted in any way from exercising the right of use, it is unfair to saddle him 
with the obligation to transfer equivalent collateral.85

This diffi  culty can be overcome by making an exception to the construction that 
the right of use is part of the pledge. If the secured claim is assigned to a third party, 
the assignee will not obtain the obligation to transfer equivalent collateral. Even if 
the obligation must be regarded as being part of the bundle of rights, powers and 
duties that make up the fca-pledge, it remains with the collateral taker. He is after 
all the person who obtained the benefi ts from exercising the right of use. A similar 
exception has been suggested with regard to the right of use. The right of use does 
not pass, unless the collateral provider has consented that it will pass to the assignee.

Substitution and the protection of the collateral provider
Since Dutch law adheres to a form of direct substitution86, it is diffi  cult to embed 
the method of substitution chosen by the Directive in the system of property law. 
A direct substitution entails the fi ction of a ‘change of object’. If the usufructuary 
exercises his power of disposal, the right of usufruct detaches from the original good 
and will immediately attach itself to the substitute good. The Directive on the other 
hand adheres to a delayed form of substitution. On the basis of Article 5 par. 2 of the 
Directive, the collateral taker is obliged to transfer equivalent collateral. Proprietary 
substitution occurs once the substitute collateral has been delivered to the collateral 
provider (Article 5 par. 3 Directive). The obligation to transfer equivalent collateral 
suggests that the collateral taker may keep and use the proceeds generated from 
exercising the right of use.87 It also suggests that a direct form of substitution is not 
possible. For these reasons, it is not really possible to embed this method of sub-
stitution within the system of property law.88

85 The circumstance that the assignee would be obliged to deliver equivalent collateral does not 
harm his ability to take recourse against the original collateral taker on the basis of unjustifi ed 
enrichment (Article 6:212 DCC).

86 Cf. Keiser & Spath 2007, p. 59.
87 In the Original Proposal, the Commission presented the collateral taker’s ability to generate income 

from the provided collateral as one of the advantages of the right of use. This ability would allegedly 
have a positive impact on the collateral taker’s fi nancing conditions. See COM 2001, 168, p. 8.

88 One might wonder whether inspiration can be drawn from Article 3:215 par. 1 DCC. This provision 
concerns the usufructuary’s power to dispose and consume usufruct goods, which is comparable to 
the right of use. A usufructuary who has been granted a power in the sense of Article 3:215 par. 1 
DCC is entitled to dispose of the usufruct goods and spend the proceeds for his own purposes. See 
Kleijn 1990, p. 33-34. This provision determines that when the usufruct ends, the owner may claim 
the surrender of the usufruct goods or that which has taken their place, unless the usufructuary can 
demonstrate that the usufruct goods have been consumed or perished by a fortuitous event. Since this 
provision presumes a direct proprietary substitution, it is not very helpful in this matter. The Directive 
has after all chosen for an approach whereby the proprietary substitution occurs at a later moment.
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Proprietary substitution, as was said earlier, aims to overcome an undesirable 
infringement of proprietary rights or proprietary relations by granting the right 
holder or holders a (new) right in the substitute good. Since Article 5 par. 2 of the 
Directive is based on a delayed method of substitution, it will not achieve this aim of 
sustaining property rights. The collateral provider loses his entitlement to the colla-
teral, and only acquires a personal right against the collateral taker in return, namely 
the right to be transferred equivalent collateral.

Even though it is not possible to prevent an infringement of property rights, it is 
possible to strengthen the collateral taker’s position. In fact, the Dutch legislator has 
done so by granting the collateral provider a privilege. Article 7:53 par. 3 DCC reads 
that for the claim to transfer equivalent collateral, the collateral provider shall have a 
privilege over all the cash and fi nancial instruments present with the collateral taker. 
This provision has been warranted by the fi nancial turmoil of 2008, which demon-
strated that even fi nancial institutions could become insolvent.

Article 5 of the Directive does not explicitly oblige Member States to enhance the 
collateral provider’s position if the taker goes bankrupt. Such an obligation cannot be 
derived from the decision in Aviabaltika either. In this case, the request for a prelimi-
nary ruling concerned the interpretation of Article 4 par. 1 and 5 of the Directive. The 
third question was by far the most interesting, but the CJEU declared it inadmissible 
for being hypothetical. In essence the referring court wanted to know whether – in 
a situation where the collateral taker has been satisfi ed – the collateral provider 
must be ranked above the other creditors in the insolvency proceedings against the 
collateral taker’s other creditors, so that it can recover the remaining collateral. The 
Advocate General, albeit in a tentative manner, took an affi  rmative view:

‘[…] I consider that, in the event that the national legislature sees fi t to include the fi nancial col-
lateral provided under the security fi nancial collateral arrangement in the assets remaining after 
the taker’s insolvency, that legislature must grant the provider priority over the other creditors 
involved in the insolvency proceedings so that that provider can effectively recover the collateral 
where the taker has not realised that collateral after the occurrence of an enforcement event.’89

One has to keep in mind that in the Lithuanian proceedings the provided collateral 
was added to the insolvent estate.90 The AG considered that the Directive, when 
implemented in national law, was capable of affecting national provisions on insol-
vency law. If the national legislator decided to include the fi nancial collateral provi-
ded under a security fca in the assets of the insolvent collateral taker, the legislator 
should accept the consequences of its decision and refl ect them in the national insol-
vency rules.91 One of them might be that the collateral provider should be granted 
priority over other creditors to recover the (remaining) collateral.

A similar argument cannot be made with regard to the right of use, because the 
nature of the right of use and the decision by the Lithuanian legislature to add the 
fi nancial collateral to the insolvent estate are fundamentally different. The essential 
characteristic of the fca security right is that the collateral provider remains the full 

89 Case C-107/17, Aviabaltika ECLI:EU:C:2018:239, Opinion AG Szpunar, par. 108.
90 Ibid. par. 16.
91 Ibid, par. 101-102.
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owner of the provided collateral. If the collateral taker’s claim has been satisfi ed, 
the security right over the collateral will extinguish. Since the collateral provider is 
entitled to the remaining collateral, he must be able to recover the collateral even if 
the collateral taker is insolvent. The collateral after all does not belong to the colla-
teral taker. If, however, the national legislature for some reason decides that the pro-
vided collateral must be added to the insolvent estate, it will have to ensure that the 
collateral provider may recover the remaining collateral – for instance by granting 
him priority over other creditors.

The situation is different with regard to the right of use. A right of use strains 
the concept of the fca security right, because it may lead to the collateral provider 
losing ownership of the provided collateral before the occurrence of an enforcement 
event. It has been acknowledged during the legislative procedure that the claim to be 
transferred equivalent collateral is not a privileged claim, but only a simple claim.92 
Even though the EU legislator was aware of this legal consequence, it did not amend 
Article 6 of the Proposal (now: Article 5 of the Directive) to oblige Member States 
to enhance the collateral provider’s position in case the collateral taker goes bank-
rupt.93 Apparently, this issue is left to the Member State.

Right of pledge versus a privilege
Even though enhancing the collateral provider’s position is desirable in view of the 
insolvency risk, it is questionable whether granting the collateral provider a privi-
lege is the best way to achieve this. The question arises whether it would not have 
been better to grant the collateral provider a right of pledge.

If the collateral provider was granted a right of pledge, the mechanism would 
operate as follows. On the basis of Article 7:53 par. 2 DCC, exercising the right of 
use would give rise to a claim: the collateral taker incurs the obligation to transfer 
equivalent collateral. The collateral provider obtains a security right over the goods 
that the collateral taker has acquired by exercising the right of use (hereinafter: the 
acquired goods). An example may clarify this point. If for instance collateral taker [A] 
has sold and transferred the pledged collateral to a third party, collateral provider [B] 
will – through a chain of proprietary substitutions94 –  eventually obtain a right of 
pledge over this sum of money. Even though it is theoretically possible that the right 
of use is exercised to obtain registered property, it will be presumed here that the 
acquired goods consist of other property than registered property.

Before continuing the discussion it is important to note that this mechanism is 
not a form of proprietary substitution as discussed above. It does not grant the colla-
teral provider title to the acquired goods that are simultaneously encumbered with a 
pledge-fca. The collateral provider instead obtains a right of pledge over the acquired 
goods by operation of law to secure the claim for the transfer of equivalent collateral. 
Adopting this mechanism should therefore not be seen as an attempt to embed the 

92 See Council, 1 Augustus 2001, 2001/0086 (COD), 11374/01, p. 10 (note 29).
93 The Directive, of course, aims to safeguard fi nancial stability and limit contagion effects in case of 

a default (recital 17).
94 If the pledged collateral is delivered before the purchase price is paid, the claim for the purchase 

price will qualify as an acquired good. The right of pledge will vest in this claim. When the colla-
teral taker collects this claim, the pledge will by way of substitution attach to the money received.
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right of use within the system of property law. Its sole purpose is to enhance the col-
lateral provider’s position. The guidelines to determine the merits of this mechanism 
remain unaltered. On the one hand the Directive must allow for this mechanism, and 
on the other hand it must offer a distinct advantage.

Even though granting the collateral provider a privilege will certainly enhance 
his position, the pledge offers a number of advantages.95 Unlike a pledge, a privilege 
is not a security right; it merely grants the creditor priority. If several creditors take 
recourse against the same object, the creditor who has been granted a privilege will 
have priority over these other creditors with respect to the distribution of proceeds. 
Since this privilege is not a proprietary right, it does not have droit de suite. If the good 
to which the privilege is connected leaves the debtors patrimony, the creditor can no 
longer take recourse against this good. A creditor can only take recourse against the 
debtors patrimony (Article 3:276 DCC). Furthermore, a pledge and a mortgage as a 
rule take priority over a privilege unless the law determines otherwise (Article 3:279 
DCC). The privilege granted to the collateral provider does not have special priority. 
So if the collateral taker establishes a right of pledge over his cash and securities, 
the collateral provider will rank behind the pledgee with regard to the encumbered 
goods. This diffi  culty cannot be overcome by attaching a higher priority to the pri-
vilege. If this privilege were ranked higher than a pledge, the collateral taker’s cash 
and securities would de facto no longer be eligible collateral. Creditors as a rule want 
to have fi rst priority over provided collateral.

 The mechanism whereby the collateral provider obtains a right of pledge over 
the acquired goods has a number of drawbacks as well. A precondition of this 
mechanism is the existence of acquired goods. If the pledged collateral is sold or 
exchanged for other goods, this precondition will not form a problem. However, 
there are situations in which exercising the right of use does not yield any acquired 
goods. The collateral taker may for instance have transferred the pledged collateral 
in connection with a margin call, i.e. a call to transfer additional collateral because 
the value of the provided collateral has sunk to a particular level. In that case, no 
acquired goods can be identifi ed.

Another problem concerns the identifi cation of the acquired goods. Since Dutch 
law adheres to the principle of specifi city, it must be suffi  ciently clear what the object 
is of the right of pledge.96 If, for instance, the collateral taker sells and transfers the 
pledged collateral, the collateral provider will obtain a right of pledge over the pur-
chase price. This right, however, can only exist if the money is identifi able. For this 
purpose, the collateral taker has to keep the money separate from his own account. If 
he fails to do this, the money will de facto remain part of the current account. Further 
transactions through that account may eventually extinguish this pledged money. 

95 See Asser/Van Mierlo & Krzemiński 3-VI 2020/469, Pitlo/Reehuis & Heisterkamp 2019, par. 913, 
p. 756-757.

96 Asser/Van Mierlo & Krzemiński 3-VI 2020/204-205, Pitlo/Reehuis & Heisterkamp 2019 par. 117, 
p. 94-95.
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As a result, the collateral provider will be left empty-handed.97 Even though the 
collateral provider acquires a right of pledge, an additional (administrative) step will 
be necessary to secure the right of pledge. This problem does not occur under the 
present regime, because a privilege is not attached to particular goods. Article 7:53 
par. 2 DCC simply grants the collateral provider a general privilege over the collateral 
taker’s cash and fi nancial instruments.

Conclusion

The aim of this chapter is to determine whether Struycken’s ideas concerning the 
numerus clausus have any merit for the implementation of directives dealing with 
matters of property law. In brief, Struycken argues that the numerus clausus contains 
an assignment to the legislator that new property rights should be embedded within 
the system of property law as much as possible. Preserving this system is neces-
sary in the interest of legal certainty. The question of course is to what extent this 
assignment also applies to the implementation of European directives.

Implementing the right of use within the system of property law poses diffi  -
culties. On the one hand, the European legislator has made particular choices with 
regard to the operation of the right of use. These choices may not be compatible 
with the choices made by the Dutch legislator. On the other hand, it is sometimes 
diffi  cult to determine what the relevant systemic element is. An example thereof is 
the power of disposal granted to the holder of a limited property right. Pursuant to 
Article 3:242 DCC, the pledgee may be granted the power to repledge. A usufruc-
tuary may be granted the power to dispose of the usufruct goods (Article 3:212 DCC).

Different theories have been put forward to explain the nature of this power of 
disposal. One theory states that the power of disposal is based on a mandate that is 
not part of the limited property right. A second theory construes the power of dis-
posal as a mandate that is part of the limited property right. The power of disposal 
has proprietary characteristics. However, since the limited right holder’s power of 
disposal is derived from the principal right, it shares its fate. If the holder of the prin-
cipal right goes bankrupt, the holder of the limited property right loses his power 
of disposal. A third theory states that the power of disposal is based on a right of 
its own. The holder of the limited property right can exercise the power of disposal, 
even in case the holder of the principal right is bankrupt.

Neither of these theories are suitable to explain the right of use. The right of 
use can best be embedded within the third theory: it must be construed as part 
of the fca-pledge. However, an exception will have to be made with respect to this 
construction. Since the right of use is part of the pledge, it follows the pledge. If 
the secured claim is assigned, the new creditor will obtain the pledge (which is a 
dependent right) including the right of use.

97 A similar problem also arises if the acquired goods consist of fi nancial instruments that are subject 
to the Giro Securities Act (Wet Giraal Effectenverkeer). A pledge over these fi nancial instruments is 
identifi able because they are administered in the name of the pledgee (Article 20 GSTA). Since the 
collateral provider acquires the pledge by way of law, administrating the fi nancial instruments in 
the name of the pledgee will not be necessary to establish the pledge. The administrative act will 
be necessary to identify the encumbered (share in the pool of) fi nancial instruments.
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For a number of reasons, the right of use should not pass to third parties. The 
pledge fca must provide for the right of use. In principle, a collateral provider will 
only agree to a right of use if he believes that the collateral taker will be able to 
transfer equivalent collateral. The collateral provider’s position will be affected, if it 
can simply pass to anyone who may be less solvent. For this reason, the right of use 
should not pass to third parties, without the collateral provider’s consent.

There is also a policy reason for imposing this restriction. One must keep in mind 
that the Directive aims to increase stability of the fi nancial system and limit con-
tagion effects. The right of use entails a certain risk. Since the collateral provider 
may lose entitlement to the collateral in exchange for a personal claim for the trans-
fer of equivalent, he will bear the risk of insolvency. To a certain extent, this risk 
is mitigated by the scope of the Directive. Public bodies and fi nancial institutions 
are considered to be fi nancially reliable. If the collateral taker belongs to one of the 
categories enumerated in Article 1 par. 2 under (a)-(d) of the Directive, the risk will 
be slightly mitigated. This risk mitigating effect would be cancelled out if the right 
of use could pass to anyone.

Another exception has to be made with respect to the passing of the obligation 
to transfer equivalent collateral. Since the Directive has adopted a delayed form of 
substitution, the fca-pledge is temporarily separated from its object. The pledge is 
an empty shell and will reattach to the equivalent collateral, once it has been trans-
ferred to the collateral provider. If the right of use is construed as being part of the 
fca-pledge, it must be accepted that the obligation to transfer equivalent collateral 
will be part of the pledge as well. This construction leads to a strange consequence. 
If the secured claim is assigned, the new creditor will obtain the fca-pledge that only 
contains an obligation to transfer equivalent collateral. Since the new creditor has 
not profi ted from exercising the right of use, it would be unfair to saddle him with 
the consequences thereof. An exception will have to be made to the construction 
that the right of use is part of the fca-pledge. The obligation to transfer equivalent 
collateral should not pass to the assignee.

Even though Struycken’s approach has had some merit in this case, its use should 
not be overrated. The problem with this approach is that it presupposes that the 
systemic elements of property law are clear cut. However, the opposite is true as 
the discussion about the nature of the power of disposal has demonstrated. The sys-
temic element may be obscure because little has been written about it, or because it 
is the object of academic debate. In that case, the systemic element will have to be 
construed which involves making choices. This is a highly normative endeavour – at 
least with regard to the implementation of the right of use – because these choices 
are infl uenced by the European aspect. Since the Directive has to be correctly imple-
mented in the legal system, one cannot resist the temptation of lifting the veil to see 
how these choices relate to the requirements of the Directive. The systemic element 
in a way is moulded to fi t the European requirement.

Another limitation of Struycken’s approach is that European law takes precedence 
over national law. Even if a systemic element can be identifi ed in national property 
law, it will not always be possible to implement a directive on the basis of these 
elements. The proprietary substitution is an example thereof. Since the Directive 
has adopted a delayed method of proprietary substitution, it cannot be embedded 
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in the Dutch legal system. Dutch law adheres to a direct form of substitution; the 
parties whose rights have been infringed, immediately acquire a (new) right over 
the substitute good. In cases where the systemic elements are incompatible with the 
requirements of the Directive, other strategies will have to be followed.

The aim of a proprietary substitution is to preserve property rights and relations 
that would otherwise be lost, or infringed. Since this preservation is not possible, 
alternative ways must be found to protect the collateral provider’s position. The 
Directive grants him a claim against the collateral taker for the delivery of equivalent 
collateral. In order to enhance his position, the collateral provider could be granted 
a form security. This security can be a general privilege over the collateral taker’s 
cash and fi nancial instruments combined with a pledge over the so-called acquired 
goods, i.e. goods obtained by exercising the right of use.

 Finally, the approach of embedding the right of use within the system of property 
law has been a highly technical exercise. The main focus was on the question how 
elements of the right of use relate to the systemic elements of Dutch property law. 
In a way, this approach operated as a smoke screen. It inadvertently draws attention 
away from the question that is really important, namely whether the right to use 
pledged goods is actually desirable for Dutch property law. This question will be 
addressed in the following chapter.
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CHAPTER 14

Whether the introduction of 
a right of use is sensible

Introduction

The thread that runs through the third and fi nal part of this book is the relation 
between the principle of numerus clausus and the implementation of the right of use. 
On the basis of Article 5 par. 1 of the Directive, Member States are obliged to ensure 
that the collateral taker can exercise a right of use over the provided collateral under 
a security fca, if and to the extent that the terms of the security fca so provides. Intro-
ducing a right of use, however, is problematic because it is diffi  cult to reconcile with 
the purpose and nature of the pledge. A pledge after all merely serves as security for 
the payment of a (monetary) obligation.

As was explained in Chapter 12, different views have been expounded in the legal 
doctrine on the role and function that the numerus clausus should play within pro-
perty law. Struycken has argued that the numuerus clausus entails an assignment to 
the legislator that new property rights must be woven within the system of property 
law as much as possible to ensure that the fabric – the system itself – remains intact. 
The previous chapter has dealt with the question whether this approach would have 
been suitable for implementing the right of use within the system of property law. 
Since that chapter focused on how the different aspects of the right of use can best be 
implemented within the system of property law, the discussion was highly technical.

This chapter will address the question whether the introduction of a general right 
of use is sensible.  Even though the right of use is limited to the pledge fca that falls 
within the scope of Title 7.2 DCC – and only still if the collateral consists of cash and/
or fi nancial instruments – it will generate an outward pressure on the (imaginary) 
walls that separate Title 7.2 DCC from the rest of the Dutch Civil Code. The question is 
why parties should not be able to agree to a right of use, outside the scope of Title 7.2 
DCC. The simple answer would of course be that the nature of the pledge prevents 
parties from agreeing to a right of use. Since a pledge serves as security, the pledgee’s 
sole interest in the encumbered good is its value. The right of pledge entitles the cre-
ditor to take preferential recourse against that good in case of default. Nevertheless, 
a right to use the pledged goods may be benefi cial – not just for collateral takers in 
the fi nancial market, but for other creditors too. The question therefore is whether 
and, if so, under what conditions a right of use should be introduced in Book 3 of the 
Dutch Civil Code.
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The circumstance that a right of use may be benefi cial does not directly justify 
the introduction thereof. Granting parties the freedom to agree to a right of use also 
touches upon the principle of numerus clausus. A tenet of the numerus clausus is the 
so-called Typenfi xierung: the idea that the law mandatorily determines the content 
of property rights. The introduction of a right of use would not only increase the 
autonomy of parties to determine the content of their right, it would also affect the 
proper organisation of rights. As was said just now, a right of use is diffi  cult to recon-
cile with the nature and purpose of a security right. If the pledgee were allowed to 
use the encumbered goods before an event of default, the normal type of the pledge 
would be seriously altered. The pledge would stand midway between a security right 
and true ownership.

Apart from this dogmatic issue, there are also policy issues that have to be taken 
into consideration like the protection of the weaker party. Introducing a right of use 
would entail an alteration in the distribution of rights and powers over the encum-
bered good. Since the pledgor is often regarded as the weaker party, his position will 
have to be protected. The question arises how this protection should be given shape.

14.2. Why Akkermans’ approach to the principle of numerus clausus 
offers little assistance

Before discussing the main question, it is necessary to explain why Akkermans’ ideas 
of the numerus clausus are not directly helpful in this matter. Chapter 13 has ex -
plained these ideas in broad outlines. According to Akkermans, European property 
law should adhere to a limited open system of property rights. Such a system would 
still make a distinction between property rights and personal rights, but parties 
have more freedom to attach third-party effectiveness to their legal relations. This 
freedom to establish new property rights is not unbridled. In order to determine 
whether a particular legal relation should have proprietary effect, Akkermans has 
formulated a so-called access test. There are a number of reasons why this test will 
not be helpful to determine whether Dutch law should adopt a right of use. They are 
to an extent interconnected.

The fi rst reason is that Akkermans has formulated this test in connection with 
the development of a future European property law. In his view, the power to decide 
whether a particular legal relationship belongs to the realm of property law should 
be placed at a European level. Even though this power requires a transfer of com-
petence from the Member States to the European Union, Akkermans believes that it 
will offer a distinct advantage. Since the access test and the question what relations 
of property law belong to the realm of property law, the Court of Justice of the Euro-
pean Union (CJEU) will be the highest interpretative authority. As a consequence, it 
is no longer possible that a legal relation has third-party effect in one Member State, 
while it is deprived of this effect in another Member State.1 Leaving the point about 
transferring competence aside, this book deals with the question how property law 
directives should be implemented in Dutch law. Since this access test is intended 

1 Akkermans 2008, p. 559.
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to be an instrument of European Law, it will probably not be helpful to answer this 
question.

Furthermore, the limited open system of property rights is fundamentally diffe-
rent from the Dutch system. The limited open system is based on – what Akkermans 
calls – an ex post model of decision making, as opposed to the more traditional ex 
ante model. It offers parties more fl exibility, because they are free to create new pro-
perty legal relations. According to Akkermans, the courts will only have to apply the 
access test in cases where something goes wrong with the qualifi cation of rights.2 
The judiciary will thus play an important role in determining which rights are pro-
perty rights. Under an ex ante model, like the Dutch legal system, the legislator has 
the primacy to regulate property rights. A legal relation qualifi es as a property right 
if it meets the criteria set out by law. Even though the law determines the catalogue 
of property rights, it is not unprecedented that the judiciary develops new property 
rights. The fi duciary transfer for security purposes is an example thereof. However, 
allocating this power to the judiciary is not ideal. The judiciary is less capable com-
pared to the legislator to balance the different interests, legal principles and policy 
reasons that are involved in developing new property rights. Since the judiciary is 
dependent of the cases that are brought to court, the development of a new property 
right will necessarily occur in a piecemeal fashion.

However, the greatest objection to Akkermans’ approach is that the access test is 
underdeveloped. The second step of the access test consists of determining whether 
parties have a suffi  cient interest to create a legal relation that has third-party effec-
tiveness. Akkermans does not elaborate this point in any detail. He merely states 
that parties have a suffi  cient interest if the agreement is not made for fraudulent 
purposes, and if the reason that parties wish to attach third-party effectiveness to 
their legal relation is understandable. It nevertheless stands to reason that some sort 
of balancing exercise will be necessary to determine whether a specifi c legal relation 
should be granted third-party effectiveness. The mere wish of parties to establish a 
legal relation that is binding to third parties should not be decisive. Other perspecti-
ves need to be taken into consideration, like the legitimate interests of third parties, 
policy reasons, principles of property law – such as publicity – and developments in 
other legal systems.

For these reasons, the access test – as such – will not be used to determine wheth-
er it is sensible to introduce a right of use outside the scope of Title 7.2 of the Dutch 
Civil Code. This question will be answered using the perspectives mentioned in the 
introduction, including the interests of parties to establish a right of use, the dogma-
tic issues surrounding the right of use and the policy issue of protecting the pledgor.

14.3. The impact of implementing a right of use

EU law, in particular secondary EU law, has an impact on Dutch property law. The 
introduction of the right of use is an example thereof. On the basis of Article 5 of the 
Directive, Member States are obliged to ensure that parties can agree to a right of use 
over collateral that has been provided on the basis of a security fca. The Directive has 

2 Ibid, p. 560.
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thus rearranged the powers that a pledgee has over pledged collateral, provided of 
course that the pledge falls within the scope of Title 7.2 DCC. Apart from this direct 
impact, the implementation may also have an impact in a more roundabout manner.

14.3.1. An outward pressure within the national legal system

The introduction of the right of use in Title 7.2 DCC causes an outward pressure on 
the rest of the system. According to the letter of the law, Title 7.2 DCC only applies to 
an fca, if at least one of the parties falls in one of the categories enumerated in Article 
7:52 DCC. Even though its fi eld of application is still very broad, not every agreement 
to pledge fi nancial collateral will fall within the scope of Title 7.2 DCC. An agreement 
to pledge securities concluded by two ordinary companies will not be governed by 
the provisions in Article 7:51 DCC and following, even if they are big companies with 
annual revenues of a hundred million euros or more. It is diffi  cult to see why these 
parties should not be able to agree to a right of use.

Secondly, the question arises whether it would be benefi cial to introduce a right 
of use outside the realm of fi nancial collateral arrangements. An important advan-
tage of the right of use is that it overcomes the economic burden and costs connected 
with the requirement of dispossession. The Directive applies to fi nancial collateral 
once it has been provided and if this provision can be evidenced in writing (Article 
1 par. 5 Directive). As was explained earlier, it is required but also suffi  cient that the 
collateral taker has negative (legal) control. This form of control exists when the 
collateral provider is no longer able to dispose of the collateral.

This situation is to a certain extent reminiscent of a possessory pledge. If parties 
which to establish a possessory pledge of a movable object – a machine for instance – 
the object has to be brought under the factual control of the pledgee, or a designated 
third party (Article 3:236 par. 1 DCC). As a consequence, the pledgor is no longer able 
to use the machine for his own purposes. The pledgee however is not able to use the 
object either. Since the pledgee has a duty of care, he will have to properly store the 
machine to ensure its preservation (Article 3:243 par. 1 DCC).3 Any costs made in 
connection therewith must be reimbursed by the pledgor (Article 3:243 par. 2 DCC).

The Directive has made a fundamentally different choice in this regard by intro-
ducing a right of use. Even though dispossession is required for the Directive to 
become applicable, Member States must ensure that the parties to a security fca can 
agree to a right of use with regard to the provided collateral. They are able to allocate 
the right of use to the collateral taker who has control of the fi nancial collateral. 
Introducing the right of use will overcome the burdens associated with the require-
ment of dispossession. Collateral provided on the basis of a security fca does not 
have to remain immobilised. The collateral taker who has been granted a right of use 
can use the collateral in further transactions, thus increasing liquidity. A right of use 
may thus offer some advantages.

3 Pitlo/Reehuis & Heisterkamp 2019, par. 783, p. 640, Asser/Van Mierlo & Krzemiński 3-VI 2020/151, 
Snijders & Rank-Berenschot 2017, par. 553, p.496-470.
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14.3.2. The normal type of pledge and other issues

However, the mere fact that a right of use may be advantageous does not imme-
diately justify its introduction. The right to use let alone the right to dispose of the 
encumbered good confl icts with the normal type of the right of pledge. Under Dutch 
law, every creditor is entitled to take recourse against the debtor’s entire patrimony 
(Article 3:276 DCC). If his patrimony is insuffi  cient to satisfy all debts, the distribu-
tion shall occur according to the principle of paritas creditorum. The creditors will 
among themselves have an equal right to be paid from the net proceeds in propor-
tion to their claims. The law of course recognises grounds for preference. One of 
them is the right of pledge.

The essence of a pledge is the right to take preferential recourse against the 
encumbered good, for instance, a movable object. If the debtor defaults his obliga-
tion for which the pledge serves as security, the creditor will be able to sell the object 
and use the proceeds to satisfy his claim, under the obligation to return any surplus 
to the pledgor. This right to take preferential recourse against the encumbered good 
in principle excludes the possibility of appropriation (Article 3:235 DCC).4 Since the 
pledge only serves as security, the pledgee should not be able to use the encumbered 
object during the intermediate period between the establishment of the pledge and 
the settlement of the secured claim, or, the occurrence of an event of default.

Apart from the incompatibility, the introduction of a right of use would lead to 
other problems too. The right of use entails a rearrangement of the pledgee’s powers 
and rights with regard to the encumbered good. If the legislator decided to intro-
duce a right of use, certain provisions would have to be discarded, including Article 
3:243 par. 1 and Article 3:235 DCC. The fi rst entails a duty of care. If the encumbered 
movable object is brought under the pledgee’s control, he will have a duty to take 
proper care of it. Article 3:235 DCC contains the prohibition of the right to appro-
priation. Any contractual provision on the basis of which the pledgee is entitled to 
appropriate the encumbered good shall be null and void. The rationale behind this 
provision is to protect the pledgor against usury. Since a person in need of credit will 
be in a dependent relation to the bank, the danger exists that he will accept credit 
against unfavourable conditions, including the right to appropriation. If the value of 
the encumbered object exceeds the secured claim and if parties have not agreed to 
a proper valuation method nor to a duty to pay out any surplus, the pledgor will run 
the risk of being treated unfairly.5 This danger also exists if parties could agree to a 
right of use, especially if this use includes the power to dispose of the encumbered 
good.

Since these provisions are based on policy choices to protect the pledgor who is 
often considered to be the weaker party, these choices will have to be refl ected in a 
regime on the right of use. If a right of use were to be introduced on a larger scale, the 
question would arise how the pledgor’s position should be protected.

4 Cf. HR 19 May 1996, NJ 1996, 119 (Keereweer q.q. v Sogelease), par. 3.4.3.
5 See a.o. Asser/Van Mierlo & Krzemiński 3-VI 2020/63, GS Vermogensrecht, artikel 235 Boek 3 BW, 

aant. 2.1 (Stein), Fesevur 1979, p. 68.
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14.4. Hybrid security rights in other legal systems

In order to answer these questions, it is useful to make a comparison with other 
legal systems. Even though a right of use seems incompatible with a security right 
under present Dutch law, it is no law of the Medes and Persians that the two cannot 
be combined. French law for instance is still familiar with the so-called l’antichrèse 
(hereinafter: antichresis)6, which is a ‘possessory’ security right7 over an immova-
ble object. Characteristic of the antichresis is that it entitles the creditor to use the 
encumbered object. Another example is the German Nutzungspfandrecht which is 
sometimes also denoted as Antichrese. Under German law, it is possible to establish 
a right of pledge in such a way that the pledgee is entitled to enjoy the encumbered 
object (§1213 sect. 1 BGB). This paragraph will discuss these and cognate legal devi-
ces that enable the secured creditor to use the encumbered good.

14.4.1. French law

14.4.1.1. Antichresis in the French Civil Code

The antichresis is, as was said just now, a possessory security right over an immovable 
object. Although the hypothèque is the dominant security right over immovable objects8 
in France, the French Civil Code still contains a regulation on the antichresis – even after 
the reform of the law of security rights in 2006. It is nevertheless doubtful whether the 
antichresis is very often used in France.9 The legal scholar, Didier Martin, once famously 
stated that the antichresis is l’Arlésienne10 under the security rights. One talks of the 
antichresis more often than one sees it in actual life. The antichresis was never adopted 
in the Dutch Civil Code of 1838, despite its affi  nity to the French Civil Code.11 As a con-
sequence, this legal device has fallen into oblivion in the Dutch legal doctrine. The follo-
wing section will describe with a broad brush the French regulation on the antichresis.

The establishment of an antichresis
In 2006, the French law on security rights was fundamentally altered by ordonnance n° 
2006-343.12 Even though the antichresis has for a long time now been overshadowed 

6 In the Corpus Iuris Civilis by the Roman emperor Justinian, the Greek term for ‘antichresis’ 
(άντίχρησιϛ ) appears in two fragments by Marcian, namely D.13, 7, 33 and D. 20, 1, 11, 1. The term 
‘άντίχρησιϛ’ is derived from the phrase ‘χρῆσις άυτί τινς’ which means ‘use in lieu of something else’ 
or ‘use as performance in lieu of something else’. See Bobbink 2016, p. 79, Kaser 1982, p. 206 (note 
281), Kupiszewski 1974, p. 229, Manigk 1910, p. 14-15.

7 Article 2387 Cc in fi ne still demands dispossession of the security provider. However, as will be 
discussed later on, dispossession can either be factual or merely legal. In the latter case, the object 
physically remains under the control of the security provider.

8 Simler & Delebecque 2016, par. 374, p. 384.
9 Martin 1989, par. 1 (‘l’antichrèse est l’arlésienne des sûretés : on en parle plus qu’on ne la voit’). 

See also Aynès & Crocq 2017, par. 499, p. 285.
10 The expression ‘jouer l’Arléssienne’ is a reference to a play written by Alphonse Daudet, which was 

later adapted for the opera by Georges Bizet in 1872. Even though the piece is called l’Arléssienne, 
the girl from Arles never makes an appearance on stage. The expression thus refers to a person 
who is prominently absent. See Le Petit Robert de la langue française 2008.

11 Bobbink 2016, p. 78.
12 Ordonnance n° 2006-346 du 23 mars 2006.
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by the hypothèque, the French legislator decided to maintain the antichresis in the 
Code civil albeit under a different name, i.e. the gage immobilier13. The antichresis is 
now regulated by Article 2387 till and including Article 2392 Cc.

The anitchresis is described as an encumbrance of an immovable object for the 
security of an obligation; it entails dispossession of the security provider (Article 
2387 Cc.).14 Since a number of provisions written for the hypothèque are applicable 
to the antichresis by way of analogy (Article 2388 Cc.), the requirements for esta-
blishing an antichresis resemble those for the establishment of a hypothèque. The 
security provider must be the owner of the immovable object, or have a proprietary 
right of use over it.15 Having ownership or a proprietary right of use is however not 
suffi  cient, the security provider will also need to have the capacity to dispose of the 
immovable (Article 2413 Cc.). The antichresis is a formal agreement: it has to be 
drafted in the form of a notary deed (Article 2416 Cc.). Once an antichresis is con-
cluded, an additional act will be necessary in order for it to be effective against third 
parties. The antichresis needs to be published at the land registration offi  ce (Article 
28 under (1°) sub (a) Décret n° 55-22 du 4 janvier 1955).16

Dispossession
However, the key characteristic of establishing an antichresis is dispossession.17 The 
security provider must grant the creditor or a designated third party control over the 
immovable. Before the reform of 2006, the antichresis seemed to be generally con-
sidered as a real agreement. Dispossession was thus considered a necessary require-
ment for the validity of the antichresis.18 Although the antichresis is still considered 
by some to be a real agreement19 – even after the reform of 2006 – there is some 
debate in the French legal literature about the nature of the antichresis. This contro-
versy is partly caused by the uncertainty surrounding the function of dispossession 
in establishing an antichresis.

The parliamentary documents and the text of ordonnance n° 2006-346 are 
somewhat ambivalent about this matter. In its report to the president of France, the 
minister of justice qualifi ed the antichresis as a ‘contrat réel, elle ne se réalise que par 
le dessaisissement du débiteur, la remise de la chose.’20 Article 2387 Cc. however is less 
explicit in this regard. It merely states that ‘(…) il [le gage immobilier DFK] emporte 

13 See Article 10 par. 1 under 32° et seq. of loi n° 2009-526 du 12 mai 2009 de simplifi cation et de 
clarifi cation du droit et d’allègement des procedures. The term ‘gage immobilier’ is somewhat of 
a misnomer, because the term ‘gage’ is reserved for a security right over movables. See Aynès & 
Crocq 2017, p. 285, Cabrillac & Pétel 2015, par. 962, p. 712. For this reason, the term ‘antichresis’ 
will be used rather than gage immobilier.

14 This provision literally reads: ‘Le gage immobilier est l’affectation d’un immeuble en garantie 
d’une  obligation; il emporte dépossession de celui qui le constitue.’

15 Simler & Delebecque 2016, par. 375, p. 384-385, Dupichot 2006, p. 27.
16 Briatte 2016, par. 10, 14, Cabrillac & Pétel 2015 par. 965, p. 714.
17 Cf. Cass. civ. (1e) 22 March 1966, Bull. Civ. I, n° 201.
18 See a.o. Planiol, Ripert & Becqué 1952, par. 286, p. 346-347, Mazeaud, Chabas & Ranouil 1988, 

p. 120,  Simler & Delebecque 2004, p. 322, par. 357. See for a different view,  Mestre, Putman & 
Billiau 1996, par. 1260.

19 See  Bouttier & Pillebout 2013, par. 5.
20 Ministre de la Justice, ‘Rapport au Président de la République relatif à l’ordonnance n° 2006-346 

du 23 mars 2006 relative aux sûretés’, JORF 24 mars 2006, 28, p. 4472.
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dépossession de celui qui le constitue.’ Piette has argued that the use of the verb 
emporter – which translates as ‘to entail’ – might suggest that dispossession is the 
effect of the antichresis, rather than a necessary requirement for its establishment. 
In that view, the requirement of dispossession is not mandatory for the validity of 
the agreement.21 Dispossession may of course still be mandatory or relevant for 
other purposes, like publicity or ensuring a right of retention.

The argument that the antichresis should not be qualifi ed as a real agreement 
has some merit. In French law, the concept of real agreement appears to be past its 
prime: few agreements can still be qualifi ed as real agreements.22 A similar devel-
opment can be seen with respect to the law of security rights. Before the reform of 
2006, the pledge – or gage as it is known in French law – was considered to be a real 
agreement.23 One of the conditions for the validity of the agreement of pledge was 
thus that the object had to be brought within the factual control of the pledgee or 
a designated third party, and the object had to remain under his control. Since the 
antichresis could be regarded as the counterpart of the gage over movable objects, 
it was understandable that it was qualifi ed as a real agreement. However, since the 
reform of 2006 the pledge over movable objects has become a consensual agree-
ment. Dispossession is therefore no longer a requirement for the validity of the 
pledge; it has instead become a method to ensure that the pledge acquires third-
party effectiveness.

Even though the antichresis was renamed gage immobilier in 2009 – suggesting 
a resemblance to the gage over movables – one has to be cautious to draw a parallel 
between the two agreements with regard to their nature. The fact that the gage is 
now a consensual agreement does not necessarily mean that the same is also true 
for the antichresis. Drawing this parallel suggests that dispossession is only required 
to ensure third-party effectiveness of the antichresis. This inference, however, is 
unconvincing for two reasons. First of all, the antichresis becomes effective against 
third parties as a result of the publication made in the land registration offi  ce. Since 
the register is open for public scrutiny anyone can have knowledge of this right. It is 
unclear why the additional act of dispossession24 is required to ensure publicity of 
the antichresis.

Furthermore, it is doubtful whether every modality of dispossession accepted for 
the antichresis is adequate to ensure publicity. Dispossession is traditionally des-
cribed as the act of bringing the object under the physical control of the secured 
creditor or that of a designated third party.25  This traditional method still applies 
in connection with the possessory pledge over movable objects. In order for third 
parties to be informed about the pledge, the act of dispossession has to be appa-
rent, real and permanent.26 This excludes the possibility that the movable object 

21 Piette 2006, p. 1691.
22 Ibid.
23 Mazeaud, Ranouil & Chabas 1988, par. 66, p. 87. See for a different view, Simler & Delebecque 

2004, par. 602, p. 501-502. They argue that dispossession is not a requirement for the validity of 
the agreement of pledge, but merely ensures that it becomes effective against third parties.

24 Cabrillac & Pétel 2015, par. 964, p. 719.
25  Planiol, Ripert & Bacqué 1953,  par. 286, p. 346.
26 Cass, Com. 3 November 1980, Bull. civ.IV, n° 359. See also Simler &Delebecque 2016, p. 588, n° 631.
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physically remains with the pledgor. However, as will be explained in more detail 
hereinafter, dispossession for the purpose of the antichresis can also be merely legal. 
An example of the latter is the so-called antichrèse-bail. This arrangement consists of 
the establishment of an antichresis whereby the immovable good remains with the 
security provider on the basis of a lease agreement.27 Although the secured creditor 
has never obtained factual control over the immovable, he does obtain some form 
of control via the lease agreement. Control in this sense can be qualifi ed as indirect 
control, i.e. control exercised via a third party. The diffi  culty with this particular type 
of control is of course is that it is exercised through the security provider. As a con-
sequence, the creation of an antichresis may not be apparent to the outside world.

It follows from the above that the purpose of dispossession is not to ensure 
publicity of the antichresis Publicity is primarily achieved through registration at 
the land registration offi  ce. Dispossession in the sense of Article 2387 Cc. will thus 
have a different meaning; it indicates that the secured creditor acquires enjoyment 
of the immovable and its fruits, rather than control over the immovable itself. Accor-
ding to Article 2389 Cc., the term enjoyment includes the secured creditor’s right to 
the fruits generated by the immovable. If this alternative meaning is accepted, the 
antichresis should no longer be regarded as a real agreement in the proper sense of 
the word. The defi ning characteristic of the antichresis is that the secured creditor 
is entitled to the enjoyment of the immovable. However it is not necessary for this 
enjoyment that the secured creditor has actual control over the object.28

Rights and duties of the secured creditor
The antichresis is a property right over an immovable object that has a hybrid cha-
racter. On the one hand, the antichresis serves as a security right, while on the other 
hand it grants the secured creditor the right to enjoy the encumbered object. He may 
use the immovable property for his own benefi t, utilise the immovable or lease it to a 
third-party.29 As was said just now, Article 2389 Cc. explicitly states that the creditor 
obtains the fruits of the encumbered immovable object. Since the antichresis serves 
as security, these fruits are earmarked. They are deducted from the interest, if any 
is due, and subsequently from the principal sum. If the secured creditor decides to 
use the immovable in a nonmonetary manner, parties will have to agree to a sum 
of money that will be (periodically) due in exchange for the secured creditor’s use 
of the immovable. This sum will fi rst be used to cover the costs for maintaining and 
preserving the encumbered object. Any residual value will be deducted from the 
interest and subsequently from the principal sum in accordance with Article 2389 
Cc.30

In most cases, the creditor will probably exercise his right to enjoyment by lea-
sing the immovable object. The law grants the secured creditor considerable free-
dom in this regard. Article 2390 Cc. determines that the creditor may lease the object 
to a third or even to the debtor himself, without losing possession of the immovable 

27 Cass. Civ 3e 18 December 2002, D. 2003, Jur, p. 963 (note Delebecque).
28 Cf. Simler & Delebecque 2016, par. 375, p. 385.
29 See Cabrillac & Pétel 2015, par. 966, p. 714
30 Martin 1989, par. 18.
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object. This provision requires some explanation. Since Article 2390 Cc. uses the term 
‘debtor’ (debiteur) rather than ‘owner’ (propriétaire), the question arises whether the 
secured creditor can lease the object back to the owner. In other words, the question 
is whether the term ‘debtor’ includes the person who constitutes the antichresis. 
This question is relevant because one of the causes for the secured creditor to lose 
his rights is the anticipated restitution of the immovable object to its owner (Article 
2392 under 2° Cc.).

As was said above, the Cour de Cassation has accepted this purely legal form of 
dispossession in its decision of 18 December 2002.31 The facts of this case were rela-
tively straightforward. The Société hôtelière internationale de Polynésie (SHIP) acqui-
red a number of hotels. In order to fi nance this acquisition, SHIP obtained a loan from 
CDR Créances. The latter obtained an antichresis over the hotels as security, which 
was registered on 22 Augustus 1990. Parties agreed that SHIP maintained the enjoy-
ment of the hotels, but in return had to pay an annual fee during a period of twelve 
years. However from 1994 until 1996, when SHIP went into redressement judiciaire, 
SHIP failed to pay the annual fees. It nevertheless continued to occupy the hotels for 
the account of CDR Créances. The Court of Appeal in Papeete (French Polynesia) ruled 
that the antichresis had extinguished because CDR Créances lost possession. It failed 
to undertake action against SHIP either to end SHIP’s use of the hotels or to obtain 
factual control of the buildings.

The Cour de Cassation annulled the decision, because the court of appeal wrong-
fully held that CDR créances had lost control (possession) over the hotels. In order 
to determine the meaning of dépossession in connection with the antichresis, the 
Cour de Cassation relied on the general description of possession. Possession is the 
détention32 or the enjoyment of a thing or of a right, held or exercised by the entitled 
person or by someone else who holds or exercises it in his name (Article 2228 Cc.). 
Although the security provider, SHIP, ceased to pay the annual fees, it was held that 
SHIP continued to occupy the hotels for the creditor, CDR Créances. As a consequence, 
the CDR Créances maintained control (possession) of the hotels.

It thus follows from this decision that dispossession is a highly technical term. 
Dispossession apparently entails the acquisition of possession by the secured cre-
ditor.33 The secured creditor has possession if he has direct control over the object, 
or indirect control through a third party on the basis of a particular legal relation. 
This third party can even be the security provider.34 Since the immovable object 
can physically remain with the security provider, it is clear that the requirement of 
dispossession does not serve the interest of publicity. Publicity is achieved through 
registration of the antichresis.

Interpreting dispossession in this manner will also have consequences for the 
meaning of the term ‘anticipated restitution’ (Article 2392 under 2° Cc.). As was said 

31  Cass. Civ 3e 18 December 2002, D. 2003, Jur, p. 963 (note Delebecque).
32 The French term ‘détention’ can be translated as physical control over an object. Cf. Simler & Terré 

2018, par. 154, p. 158.
33 The term possession has been translated in the text with the more neutral term ‘control’. In Dutch 

law the term ‘bezit’ which translates into English as ‘possession’ has a specifi c meaning. The pos-
sessor exercises control over the object for himself, i.e. as owner of the object (Article 3:107 DCC).

34 Cf. Cabrillac & Pétel 2015, par. 964, p. 714.
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earlier, the secured creditor loses his right, if the object is returned to the owner. The 
anticipated restitution can be factual by returning the direct physical control of the 
immovable object back to the security provider. However, if the secured creditor has 
possession through the security provider, the term anticipated restitution will have a 
different meaning. The security provider will in that case already have direct physical 
control of the immovable object. Since he exercises this control for the benefi t of the 
secured creditor, the underlying legal relation has to come to an end, at least with 
regard to the enjoyment of the immovable object. Once this legal relation has ended, 
the security provider will again exercise control over the immovable for himself. The 
anticipated restitution in this particular case thus consists of a purely legal act.

Apart from the right to enjoyment, the antichresis also imposes duties and obligations 
on the secured creditor. He has a general duty to administer the immovable with the 
care of a reasonable man (un bon père de famille). This duty is specifi ed in Article 2389 
par. 2 Cc. On the basis of this provision, the secured creditor is obliged to provide for 
the preservation and maintenance of the immovable on pain of forfeiting the antich-
resis. For this purpose, he is entitled to apply the fruits of the immovable object, before 
deducting them from the debt. Furthermore, the secured creditor may at any time 
denounce the aforementioned obligation by returning the immovable to the owner.

Under the old regime, Article 2086 Cc. explicitly determined that the secured 
creditor was obliged to pay the annual taxes and charges with respect to the immo-
vable, unless parties had agreed otherwise. The new regime does not contain a simi-
lar provision. However, it is generally assumed that this obligation follows from the 
general duty to administer the immovable object.35

The position of the security provider
If the new regulation on the antichresis is compared to the old regulation, it is appa-
rent that the new regulation contains no provisions concerning the modalities of 
the antichresis. Article 2389 Cc. implies that the secured creditor is entitled to the 
fruits of the encumbered immovable, but is silent about what qualifi es as fruits of 
the immovable and how they should be valued. The latter of course is important, 
because the fruits are deducted from the interest, if any is due, and subsequently 
from the principal sum.

The circumstance that the law is silent with regard to these issues does not mean 
that parties have complete autonomy. One of the dangers of complete party auto-
nomy is that the party with the stronger negotiation position – usually the secured 
creditor – may try to take advantage of the weaker party, i.e. the debtor.  This dan-
ger was contained under the old regime. Parties could agree that the fruits of the 
encumbered immovable compensated for the interest – entirely or just to a certain 
amount. On the basis of Article 2089 old Cc., such an agreement would be valid pro-
vided that it was not usurious nor that it confl icted with the principle that a security 
right should not lead to enrichment.36 When the value of the fruits exceeded a legal 

35 Simler & Delebecque 2016, par. 377, p. 386,
36 Dupichot 2006, p. 27.
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threshold37, the arrangement would be qualifi ed as usurious. The excess value in 
that case had to be deducted from the capital sum.38 According to the French legal 
literature, the law has not changed on this point. Parties can still agree that the fruits 
come instead of interest, provided that the agreement is neither usurious nor con-
stitutes a source of enrichment.39

The enforcement of the antichresis
The fi nal subject that will have to be discussed here is the enforcement of the antich-
resis. As was said earlier, a number of rules concerning the hypothèque are declared 
applicable by way of analogy to the antichresis, including the rules of enforcement.40 
If the debtor is in default with respect to the secured claim, the secured creditor can 
trod three different paths. First of all, the creditor can choose to enforce the antich-
resis in accordance with the rules of execution laid down in the Code of Civil Pro-
cedure. The immovable will in that case be sold, either privately or by auction. Since 
the antichresis is a security right, the secured creditor will be entitled to preferential 
payment out of the proceeds, in accordance with his rank. The second option is to 
request the judge that the immovable object will be given to the secured creditor 
as payment for the secured claim (Article 2286 j° 2391 Cc.). The third possibility is 
the so-called pacte commissoire.41 Parties to the antichresis can agree that in case of 
default the encumbered immovable shall pass to the secured creditor (Article 2388 j° 
2459 Cc.). In both cases, the value of the immovable has to be assessed by an expert 
who is either appointed by the parties or by a judge. Since the antichresis is a secu-
rity right, it cannot serve as a source of enrichment. Any surplus will have to be paid 
to the security provider.

One of the advantages that the antichresis has over an ordinary hypothèque is 
the right of retention.42 Since dispossession is characteristic for the antichresis, 
the secured creditor will have control of the encumbered object belonging to the 
security provider. As a consequence, the secured creditor can detain the object, until 
he receives full payment of the secured claim. This power is known as the right of 
retention – or droit de rétention – and is accepted for the antichresis in Article 2391 
j° 2286 under 1° Cc. On the basis of this provision, the debtor cannot demand res-
titution of the immovable before complete settlement of his debt. The right of reten-
tion is effective against the debtor’s ordinary creditors, secured creditors who are 
lower in rank and those who acquire the object posterior to the establishment of the 
antichresis.

The right of retention offers the secured creditor a signifi cant advantage, even if 
the debtor is subjected to one of the insolvency procedures known in French law – 
the so-called procédures collectives. Since it would exceed the purpose of this chapter 

37 Articles 5 and 6 of the loi du 28 décembre 1966.
38 See Tendler 1989, p. 144.
39 Cabrillac & Pétel 2015,  par. 967, p. 715, Dupichot 2006, p. 27.
40 Cabrillac & Pétel 2015, par. 967, p. 715 Legeais 2017, par. 633, p. 461.
41 A pacte commissoire is not possible if the object of the security right is the main residential 

home of the security provider. See Article 2459 Cc. Legeais 2017, par. 604, p. 422, par. 650, p. 439, 
par. 633, p. 461.

42 See Dupichot 2006, p. 27.
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to discuss the effectiveness of the right of retention in every insolvency procedure43, 
only one or two examples will be given to illustrate the point. If an insolvency pro-
cedure is opened, a so-called période d’observation will become effective (Article 
L 622-7 C.com.). During this period, all payments are in principle suspended. The 
période d’observation operates as a safe haven where the debtor can recuperate 
and draw up a reorganisation plan. However, if the debtor’s administrator wants to 
liberate an object that has been validly retained, he will have to pay the retentor in 
full.44 The payment of this anterior debt requires the consent of the juge-commissaire 
(Article L 622-7 par. II C.com). Another example concerns the so-called plan de ces-
sion. If the company is in liquidation, the liquidator may want to transfer a part of the 
company – known as the cession d’entreprise. The purpose of this transfer is to main-
tain the company’s activities that are autonomously viable, to preserve employment 
and to pay the debts (Article L 642-1 par. 1 C.com.). However, if the plan de cession 
includes an object that is subject to a right of retention, the latter will not be affected 
by the transfer of the company (Article 642-12 par. 5 C.com.). The retentor will thus 
have a strong position in case of a cession d’entreprise. He may refuse surrendering 
the object until he is fully paid.45

One subject that still has to be discussed here is the question whether the right 
of retention also exists in case of the antichrèse-bail. As was explained earlier, dis-
possession for the purpose of Article 2387 Cc. can occur factually but also legally. 
This means the secured creditor does not lose possession of the immovable, if he 
has leased it to the debtor himself (Article 2390 Cc.). In that case, the secured credi-
tor does not directly detain the object, but holds it through a third party – namely 
the debtor. It is important to note that this arrangement still qualifi es as a proper 
antichresis, i.e. an antichrèse avec dépossession. The pledge over movable object has, 
on the other hand, developed in a different manner. In 2006, the French legislator 
introduced a distinction between a possessory pledge (le gage avec dépossession) and 
a non-possessory pledge (le gage sans dépossession). Even though the creditor with 
a non-possessory pledge has no physical control over the object, the law does grant 
him a fi ctional right of retention (Article 2286 under (4°) Cc.). Since a similar provi-
sion does not exist with regard to the antichresis, it must be assumed that a secured 
creditor can only invoke the right of retention if he actually detains the immovable 
object.

14.4.1.2. Pledge over fungible goods

The antichresis is not the only security right that has an ambivalent character. Ano-
ther example is the pledge over fungible goods, even though its technique is com-
pletely different. If the object of a possessory pledge are fungible objects, the pledgee 
will be obliged to keep the objects separate from his own patrimony. Keeping the 
fungibles separately ensures that the pledge remains identifi able. This obligation 

43 One has to be cautious to make any defi nite statements, because the fate of the right of retention 
during the different insolvency procedures has still not been fully crystalized out. See Cabrillac & 
Pétel 2015, par. 968, p. 715.

44 Cabrillac & Pétel 2015, par. 968, p. 715.
45 Cabrillac & Pétel 2015, par. 968, p. 715, Pérochon & Bonhomme 2009, par. 455, p. 488.
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must be regarded as a consequence of the duty of care imposed upon the pledgee, 
or the designated third party. Failure to keep the fungible goods separately entitles 
the pledgor to demand restitution of the objects, i.e. a similar amount of the same 
fungible goods (Article 2341 par. 1 j° 2344 par. 1 Cc.). However, these particular pro-
visions are of regulatory law, because parties can relieve the pledgee from this duty. 
If the pledgee does not keep the fungible goods separate from his own goods, he will 
obtain ownership thereof. The secured creditor can thus use and enjoy the goods as 
the owner, which includes the right to dispose of them.

Although the pledgor loses his proprietary position with respect to the fungible 
goods, he is not completely left with empty hands. If the secured claim has been 
paid, the pledgee will still be obliged to return an equivalent amount of the same 
fungible goods.46 The legal literature is scarce on this matter, but it must be assumed 
that this constitutes an ordinary claim.

14.4.2. German law

Nutzungspfandrecht
As was said earlier, German law is also familiar with a hybrid security right, namely 
the so-called Nutzungspfandrecht (hereinafter: the use-pledge). Since the German 
Civil Code, or  Bürgerliches Gesetzbuch (BGB), is only familiar with the possessory 
pledge, the object has to be brought under the physical control of the pledgee or a 
designated third party. The pledgee, as a rule, is not entitled to use the encumbered 
object nor to enjoy the fruits thereof.47 However, pursuant to §1213 BGB, the right of 
pledge can be established in such a manner that the pledgee shall be entitled to the 
enjoyment of the encumbered object – this is known as the use-pledge.48

 The establishment of the use-pledge requires the explicit or implied agreement 
of the creditor and the security provider. Unless parties have agreed otherwise, the 
term use (Nutzung) corresponds with the term used in § 99 and § 100 BGB.49 It inclu-
des the natural and civil fruits, as well the use of the encumbered object. On the 
basis of § 1214 par. 1 BGB, the pledgee is obliged to collect the fruits and account for 
them to the debtor. The net income of the use will in one way or another have to be 
deducted from the (value of the) secured debt. In the German legal literature, the net 
income is described as the value of the use minus the costs of maintaining the object 
and the costs made in connection with the use of the encumbered object. The value 
of the use corresponds to its market value (Verkehrswert).50 For example, if the use 
consists of occupying a house, its value will correspond to the object lease value.51 
However, if the use consists of selling the fruits, the value will correspond to the 
selling price. The net value is deducted, fi rst, from the costs and any accrued interest, 
and then from the principal sum (§ 1214 par. 3 BGB). In case the value of the use is 

46 See Aynès & Crocq 2017, par.  504, p. 295, Simler & Delebecque 2016, par.  635, p.592.
47 Staudinger-Wiegand 2019, § 1213, Rn 1.
48 If the object is by nature fruit-bearing, it is assumed that the pledgee will be entitled to enjoy the 

fruits thereof (§ 1213 par. 2 BGB).
49 Staudinger-Wiegand 2019, § 1213, Rn 3, MüKoBGB/Damrau § 1213, Rn 2.
50 Staudinger-Wiegand 2019, § 1214, Rn 3, Soergel/Haberack, § 1214,  Rn 3.
51 Soergel-Marly 2000 § 100, Rn 3.
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insuffi  cient to cover the costs made in connection with the use, the pledge will serve 
as security for this shortage. Paragraph 1214 BGB is merely of regulative law. Section 
3 explicitly states that parties are free to deviate from this provision.

Even though §1213 BGB explicitly allows to agree to a use-pledge, it is doubtful 
whether this type of pledge is commonly used. The literature as well as case law on 
the German use-pledge is scarce. One possible explanation is that the pledge itself 
has become marginalised due to the transfer for security purposes (Sicherungsube-
reignung). Since the security transfer enables parties to establish a non-possessory 
security right, it has become the dominant security device in Germany.52

14.5. Whether the Dutch legal system should adopt the right of use on a 
larger scale

After having discussed the antichresis and the Nutzungspfandrecht, it may be con-
venient to pause for a moment and briefl y reiterate the connecting thread that runs 
through this chapter. The aim of this chapter is to determine what effect the imple-
mentation of the right of use has on the numerus clausus. Even though the scope of 
the right of use is confi ned to Title 7.2 of the Dutch Civil Code, the introduction of this 
modality might cause an external pressure. The question arises whether the right of 
use should be adopted outside the scope of Title 7.2 DCC. Accepting the right of use 
entails an important dogmatic objection; it would blur the normal type of a security 
right, which is aimed at taking preferential recourse against the encumbered good. 
However, this dogmatic objection may be put aside if there is a strong need for a 
right of use, or if it serves an important social policy, provided of course that the 
interests of the parties involved are properly protected. The following will assess 
whether a right of use should be introduced on a wider scale in the Dutch Civil Code, 
and if so under what conditions.

14.5.1. The need for a right of use

The fi rst step is to determine whether there is a need to introduce a right of use. 
Since no empirical data is used in taking this step, one has to be cautious to make 
any defi nite statements. However, there are at least two strong indications that there 
probably is no pressing need for a right of use.

The legal comparison has demonstrated that the right of use is coupled with the 
possessory security right. Under the German BGB, the establishment of a pledge is 
still founded on the principle of dispossession. The object has to be surrendered to 
the secured creditor § 1205 BGB.53 In the past – before the reform of 2006 – the 
French antichresis was considered to be a real agreement. Even though there is some 
doubt about the nature of the antichresis under the present law, Article 2387 Cc 
still states that the antichresis entails dispossession. The Directive also requires dis-
possession with respect to collateral. Although the security fca can in no way be 

52 Staudinger-Wiegand 2019, Vorbemerkungen zu §§ 1204-1272, Rn 1, Wolf & Wellenhofer 2020, 
§ 16, Rn 5.

53  Wolf & Wellenhofer 2020, § 16, Rn 13-15.
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qualifi ed as a real agreement – dispossession is not a condition for its validity – sur-
rendering control of the fi nancial collateral is a prerequisite for the applicability of 
the Directive, including Article 5, which regulates the right of use.

This connection between the requirement of dispossession and the existence of 
a right of use is sensible. If the secured creditor only had a duty of care with res-
pect to the encumbered good, neither the security provider nor the security taker 
can exploit it economically. This dead loss can be prevented by allocating the right 
of use to the person who has control over the good, i.e. the secured creditor. Since 
Dutch law is familiar with both possessory security rights and non-possessory secu-
rity rights, there is less need to reallocate the right of use. In most cases, parties 
will agree to a non-possessory security right, because it allocates the right of use to 
the person who is best capable of exploiting the encumbered good economically, 
namely the debtor. Furthermore, a possessory security right is often a rich man’s 
security right, because it suggests that the security provider can actually afford to 
part with it for the duration of the loan agreement.

Another indication is that the legal literature and case law about the German 
use-pledge and the French antichresis are not abundant. This suggests that these 
legal devices are not commonplace in practice. One explanation for this desuetude 
has already be given. The possessory security right has become overshadowed by 
its non-possessory counterpart. Another reason that these legal devices have fallen 
into desuetude concerns the type of goods that are given as security. Even if parties 
would agree to establish a possessory security right, it is very unlikely that the secu-
red creditor could actually use the encumbered good in its own business. Nine out 
of ten times, the secured creditor will be a bank. Banks as a rule have very little use 
for a company’s inventory, its machinery or land. A possible exception are the goods 
covered by the Directive, i.e. cash and fi nancial instruments. Banks can use those in 
further transactions.

14.5.2. The organisation of the right of use

Notwithstanding the tentative conclusion that there is not a direct need for a right 
of use, the next step is to determine how this modality should be organised. The 
starting point is that a secured creditor’s sole interest in the encumbered good is its 
value. If an event of default occurs, the creditor will be entitled to take preferential 
recourse to satisfy his claim. The introduction of a right of use would shift the cha-
racter of a security right: it would acquire features that are reminiscent of a usufruct. 
For this reason, it stands to reason that certain provisions on the right of usufruct 
could be applicable to this new security right (hereinafter: use-security right), albeit 
with the necessary modifi cation. This paragraph will provide a very broad outline of 
the use-security right.

If the defi nition of the usufruct in Article 3:201 DCC is applied to the use-security 
right, the secured creditor will be entitled to use the encumbered goods and enjoy the 
fruits thereof. On the basis of Article 3:212 DCC, the secured creditor may also dispose 
of the encumbered goods. This power will exist if the good is destined for disposal 
(Article 3:212 par. 1 DCC). In other cases, the secured creditor will only be entitled to 
dispose of the encumbered goods, if this power has been explicitly granted to him at 



Whether the Dutch legal system should adopt the right of use on a larger scale 14.5.3

435

the establishment of the use-pledge (Article 3:212 par. 2 DCC). The substitution rule 
laid down in Article 3:213 DCC can be applied by way of analogy to the use-security 
right. If the secured creditor duly exercises the power of disposal, a proprietary sub-
stitution will occur. The goods that take the place of the encumbered goods shall 
belong to the security provider and shall be subject to the use-security right.

One aspect that deserves particular attention is the imputation rule. If the secu-
red creditor has rightfully exercised his right of use, the value of this use will have 
to be deducted from the secured debt. As was discussed earlier with regard to the 
French antichresis, a security right should not be a source of enrichment, nor should 
it be usurious. The valuation of the use should be done in an objective manner by 
an expert. An exception can be made if the use consisted of selling the encumbered 
object, provided that this occurred in a commercially sensible manner. In that case, 
the purchase price can be used as the objective value. The discussion of French law 
and German law has demonstrated that the imputation occurs in a particular order. 
Since the maintenance and the preservation of the encumbered good as well as the 
exercise of the right of use may entail costs, the value of the use will fi rst be deduc-
ted from those costs. The remainder is deducted from the interest, if any is due, and 
subsequently from the principal sum. If the costs should exceed the value of the use, 
the pledge will serve as security for this shortfall.

14.5.3. Possible application and negative side effects

The previous paragraph has sketched in very broad brush strokes how a regulation 
concerning the use-security right can be given shape. One of the diffi  culties of draf-
ting a new regulation is to predict what effect this regulation may have in the actual 
world. The regulation may fall into desuetude, or may develop in a way not intended 
by its drafter. The last, and perhaps most diffi  cult step is to assess the impact that a 
use-security right may have on the Dutch legal system,

Even though it is doubtful whether there is a need for the use-security right, 
there is one type of modality that may be appealing to banks (apart from the use-
security right over cash and fi nancial instruments). On the basis of Article 3:216 DCC, 
the usufructuary is entitled to the natural fruits and civil fruits that become sepa-
rated or exigible during the course of the usufruct. The law is not entirely clear what 
constitutes a fruit for the purpose of the usufruct, but the rent generated by the 
leased good is regarded as a fruit.54 In any case, parties can specify the concept of 
fruit in more detail at the establishment of the usufruct (Article 3:216 DCC).

This freedom to determine the meaning of the term fruit constitutes an attractive 
attribute of the use-security right, but also entails the danger that the secured cre-
ditor acquires even more security. An example may clarify this point. Imagine that a 

54 See Pitlo/Reehuis & Heisterkamp 2019, par. 686, p. 561. Asser/Bartels and Van Velten state that 
the usufructuary is, on the basis of Article 7:226 DCC, entitled to the rents generated by a leased 
object. See Asser/Bartels & Van Velten 5 2017/289. This provision explicitly states that if a right of 
usufruct is established over a leased object, the rights and duties arising out of the lease agree-
ment after the establishment of the usufruct, shall belong to the usufructuary. It is therefore not 
entirely correct to regard the rent as fruits of the encumbered object, because the future rights 
and duties arising out of the lease agreement are passed to the usufructuary.
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company owns a number of buildings and that they are rented out to third parties. If 
the company wants to obtain a loan from the bank, it will have to provide some form 
of security. Under the present law, the bank can obtain a right of mortgage over the 
immovable object (Article 3:227 j° 3:260 DCC) and a right of pledge over the current 
and future rent (Article 3:239 par. 1 DCC). A use-security right will offer the secu-
red creditor a similar position. He will acquire a security right over the immovable 
objects, and be entitled to their fruits – i.e. the rent. The value of the rent is deducted 
from the secured claim in the manner explained earlier.

However there is an important difference between the two techniques. This 
becomes apparent when the debtor goes bankrupt. Establishing a right of pledge 
over future rent claims, legally, qualifi es as the establishment of a pledge in advance 
over a future claim. The lease agreement is construed in such a way that it obliges 
the lessee to pay the rent on a periodic basis. Each period gives rise to a new claim 
for the payment of the rent.55 As soon as the claim arises, a right of pledge will be 
established over it. However, when the lessor is declared bankrupt, he will lose the 
right to dispose over and manage his patrimony (Article 23 DBA). Article 35 par. 2 of 
the DBA prevents that a right of pledge can be established over claims that arise after 
bankruptcy.  This is different with respect to the use-security right. Since the secured 
creditor has a proprietary right with regard to the fruits of the encumbered good, he 
will be entitled to the rent claims even if they arise after bankruptcy.

This side effect is undesirable for a number of reasons. First, this scheme in a way 
circumvents the rationale behind Article 35 par. 2 of the DBA, which is to restrict the 
pledging in advance of future goods. The idea is that the bankrupt estate should not 
be put at a disadvantage by establishing a pledge over goods that the debtor has not 
obtained on the day of bankruptcy.56 The aim of the use-security right is not to faci-
litate a loophole for creditors to bypass Article 35 par. 2 of the DBA. A second argu-
ment which has some common ground with the fi rst is that immovable objects are 
being used that belong to the bankrupt estate, while it does not receive the proceeds. 
The revenues fall to the secured creditor.

Furthermore, the bankruptcy trustee cannot simply decide to deprive the lessees 
from their enjoyment of the immovable object. Pursuant to Article 7:226 DCC, the 
duty to provide the contracted use and enjoyment has been passed on to the secured 
creditor. This situation is somewhat reminiscent of the one in the Nebula case57 of 
2006. In brief this case revolved around an economic owner who wanted to lease an 
immovable object after the legal owner was declared bankrupt. The question arose 
whether the bankrupt estate had to endure this lease agreement. Economic owner-
ship is not a property right, but a sui generis legal relation of some duration between 
the legal owner and the economic owner. The Dutch Supreme Court ruled that the 
creditor of a long-term agreement and whose counter party had been declared 
bankrupt could not exercise his rights as if there were no bankruptcy. This would, 
inter alia, run against the principle of equality of creditors.58 Apart from the fact that 

55 See  HR 30 January 1987, ECLI:NL:HR:1987:AG5528, NJ 1987, 530 (WUH v Emmerig q.q.), par. 3.2.
56 Wessels 2019, par. 2278, p. 208, Polak & Pannevis 2017, par. 4.4.2.
57  HR 3 November 2006, ECLI:NL:HR:2006AX8838, NJ 2007, 155 (Nebula).
58 See Nebula, par. 3.5.
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the ruling in Nebula has been adjusted (or perhaps even overturned)59, there is an 
important difference between economic ownership and the use-security right. The 
secured creditor is entitled to the use on the basis of a property right, while eco-
nomic ownership is a sui generis legal concept. Since property rights have droit de 
préférence¸ the bankruptcy trustee will have to respect the continuation of the lease.

14.5.4. Cauda: applying the right of usufruct for security purposes

At this point it is necessary to digress from the plan and address a fi nal, related issue. 
The use-security right as discussed above combines a security right with a right of 
usufruct. In a recent article, Nieuwesteeg has explored in a tentative manner the 
benefi ts and possibility of applying the right of usufruct in fi nancial construction for 
security purposes. He uses an example that is reminiscent of the one described just 
now. A fi nance house obtains a right of usufruct over a number of buildings owned 
by his debtor. Since these buildings are rented to third parties, the fi nance house 
acquires the claims for payment of the rent as fruits.60 Even though Nieuwesteeg 
does not elaborate this example in any detail, it stands to reason that the nominal 
value of these rent claims will be deducted from the debt.

The question is of course whether applying the right of usufruct for security pur-
poses would be allowed under the present law. Nieuwesteeg has examined a num-
ber of legal impediments as well the practical issues surrounding this construction. 
One obvious legal obstruction is Article 3:84 par. 3 DCC, which forbids the transfer of 
property for security purposes.  Nieuwesteeg rather light-heartedly dismisses that 
this provision would be applicable in this matter, or that it would otherwise impede 
the validity of this usufruct.61

He rightfully presumes that in theory Article 3:84 par. 3 DCC applies to the esta-
blishment of a right of usufruct. The provisions on the transfer of goods are after all 
mutatis mutandis applicable to the establishment of limited property rights (Article 
3:98 DCC). Even though the usufruct is established in connection with the provision 
of credit, Nieuwensteeg argues that Article 3:84 par. 3 DCC would not be applicable 
in this case. In order to substantiate this argument he relies on the Sogelease62 cri-
terion that deals with the difference between a real transfer and a transfer by way 
of security. If parties have transferred property with the intention that the creditor 
can take recourse against the property in case of default under the obligation to 
return any surplus, the underlying agreement will not constitute a valid cause for 
the transfer of property. Parties should have established a pledge or a mortgage 

59 See HR 23 March 2018, ECLI:NL:HR:2018:424, NJ 2018/290 (Credit Suisse Brazil v Jongepier q.q.) , 
par. 3.7.,  HR 11 July 2014, ECLI:NL:HR:2014:1681, NJ 2014, 407 (ABN Amro v Berzona) , par. 3.6.4. 
The prevailing rule now appears to be that in case of a continuing obligation – like the obligation 
to provide the contracted use and enjoyment of the leased object – is not affected by bankruptcy. 
If the lessor is declared bankrupt and the object has already been provided to the lessee, the 
bankruptcy trustee will not be entitled to non-performance by denying the lessee his right to use 
and enjoyment. He may invoke a contractual provision, or a legal provision to end the lease agree-
ment.

60 Nieuwesteeg 2019, p. 771.
61 Ibid. p. 780.
62 HR 19 May 1995, ECLI:NL:HR:1995:BC1735, NJ 1996, 119 (Keereweer q.q. v Sogelease BV).
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respectively. Nieuwensteeg states that in the case at hand parties do not intend to 
apply the usufruct for security purposes. The purport of this scheme is to apply the 
rent instalments to settle the provided credit. Furthermore, the rental claims are 
not transferred from the debtor to the fi nance house. Since the latter has a right 
of usufruct over the buildings, the aforementioned claims will become part of his 
patrimony on the basis of the usufruct.63 The real question according to Nieuwesteeg 
is whether parties can denature the right of usufruct in this manner, but Article 3:84 
par. 3 DCC has no bearing on this issue.

Nieuwesteeg’s argument that Article 3:84 par. 3 DCC forms no impediment is not 
really convincing. As Nieuwesteeg himself admits, the question is whether applying 
the usufruct in this manner is allowed under the law. The right of usufruct is dena-
tured to obtain a certain goal. In the Sogelease decision, the Supreme Court has left a 
loophole. Even if the agreement at face value appears to be aimed at a real transfer, 
additional circumstances may still lead to the conclusion that parties have intended 
to circumvent the rule contained in Article 3:84 par. 3 DCC. Since the agreement in 
this case is aimed at establishing a right of usufruct rather than a transfer, it stands to 
reason that the relevant test has to be adjusted. The question is whether parties have 
intended to establish a real usufruct, or whether this is done for securities purposes. 
It is true that parties do not intend to take preferential recourse against the usufruct 
in the traditional meaning. A scheme like that would make little sense. It is after all 
unlikely that the fi nance house would settle for a right of usufruct, if it could acquire 
the buildings as property for which recourse is available. However, the agreement 
does betray an intention to circumvent the rule of Article 3:84 par. 3 DCC. The right 
of usufruct is established in connection with the provision of credit. By Nieuwen-
steeg’s own admission, the rental claims are applied to settle the debt. Even though 
the fi nance house, from a legal perspective, is free to use these claims as it sees fi t, 
their value is earmarked in the sense that the debt will be reduced by an amount 
equal to the nominal value of these claims. Furthermore, the fi nance house will not 
want to bear the burdens and obligations that are associated with a right of usu-
fruct. These inter alia include the duty to take proper care of the encumbered goods 
(Art. 3:207 par. 3 DCC), the obligation to make a yearly inventory by notary deed (Art. 3:205 
par. 1 DCC) and the obligation to provide security for the legal obligations (Art. 3:206 
par 1 DCC). By trying to minimise or exclude all these burdens and obligations, parties 
betray their true intention that the fi nance house only has a limited interest in the 
right of usufruct, namely to obtain a form of security.

This type of use is exactly what Article 3:84 par. 3 DCC tries to irradicate. Parties 
are unable to denature property rights to mimic a security right, because the secured 
creditor should be prevented from obtaining more rights than his interest can justify. 
Again, if parties wish to transfer ownership for security purposes, they should esta-
blish a pledge or mortgage respectively. This ratio mutatis mutandis applies in case 
parties establish a limited property right. The law of security rights draws a balance 
between the secured creditor, the security provider and third parties. Introducing a 
right of usufruct for security purposes would disturb this balance.64 For this reason 

63 Nieuwesteeg 2019, p. 771.
64 See also paragraph 14.5.3. above.
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one cannot readily accept that the usufruct scheme does not confl ict with Article 
3:84 par. 3 DCC.65

Conclusion

This chapter has dealt with the question what effect the implementation of the right 
of use might have on the principle of numerus clausus. Before tackling this problem, 
paragraph 2 has explained why Akkermans’ approach to the numerus clausus is of 
little assistance in this matter. He proposes that a future European property law 
should adhere to a limited open system of property rights. Under this regime, parties 
are granted more freedom to create rights that have third-party effect. This limited 
open system however is still familiar with a numerus clausus that imposes restric-
tions on the ability to create new property rights. In order to determine whether a 
particular legal relation has third-party effect, Akkermans has formulated an access 
test. The greatest downside of Akkermans’ approach is that it does not indicate what 
interests, principles and policy reasons should be taken into consideration. An ad hoc 
approach will thus be necessary.

Paragraph 3 has examined what effect the implementation of the right of use has 
on the principle of numerus clausus. The premise is that the introduction of the right 
of use in Title 7.2 DCC causes an outward pressure. On the one hand, the question 
arises why the right of use should be confi ned to fcas that fall within the scope of 
Title 7.2 DCC. Large companies for instance that are capable of taking care of their 
own interests cannot conclude a right of use with regard to pledged collateral. On 
the other hand, the implementation of the right of use demonstrates that different 
choices can be made with respect to regulating property law. If a possessory pledge 
is established under Dutch law, the pledgee will have a duty of care with respect to 
the pledged object. As a result, the object becomes a dead loss because neither the 
pledgor nor the pledgee can use it. Since the Directive has made a different choice in 
this respect by allowing parties to agree to a right of use, the question arises whether 
a similar choice may be benefi cial for Dutch law.

Introducing a right of use on a larger scale would however alter the nature of 
the security right. The latter would become a hybrid legal device – referred to as the 
use-security right. Since a number of legal systems – like French law and German 
law – are familiar with a hybrid security right, a comparison has been made with 
these legal systems to determine whether a similar hybrid legal device should be 
introduced in Dutch law.

All in all, the conclusion is that the introduction of a use-security right would be 
a bad idea. The normal type of a security right entitles the secured creditor to take 
preferential recourse against the encumbered object. His sole interest is the value of 
the encumbered good. The idea that the secured creditor may have other interests in 
the encumbered object as well is not unthinkable. A reallocation of powers may be 
sensible with regard to possessory security rights. Since this type of pledge requires 
dispossession, the object has to be brought under the control of the secured creditor. 

65 Cf. Verheul 2020, p. 322.
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In order to prevent the above-mentioned dead loss it makes sense that parties may 
allocate the right of use to the secured creditor.

However, since Dutch law is familiar with both the possessory pledge and the 
non-possessory (or silent) pledge, it is doubtful whether there is a need to introduce 
a use-security right. In most cases, parties will agree to establish a non-possessory 
pledge, because it allows the object to remain with the security provider. The latter 
is probably best capable of using it in his business. Secondly, even if parties did agree 
to establish a possessory security right, it would be unlikely that the secured creditor 
could actually use the encumbered goods. In the majority of cases, secured creditors 
will be banks, and they have little use for a company’s stock, its machinery or land. 
An exception is (fungible) fi nancial collateral, i.e. cash and fi nancial instruments. 
Banks can use those in further transactions on the fi nancial market, but this need 
has to a large extent already been covered by the right of use in the Directive.

The apparent lack of need is a powerful augury. It suggests that the introduction 
of a use-security right might lead to a dead letter. However, there is also a risk with 
introducing a new security right. Banks might use this security device to circum-
vent certain barriers, like the fi xation principle embedded in Articles 23 and 35 of 
the Dutch Bankruptcy Act. The use-security right has a hybrid nature: it offers the 
creditor a security right over the good as well as a right to use it and enjoy the fruits 
thereof. In the example used in paragraph 5.3., a mortgage is established over an 
immovable object that has been rented out. The secured creditor also has a pledge 
established in advance over the future rent claims. A similar result can be achieved 
with a use-security right. However, the technique of the use-security right is fun-
damentally different. Since the secured creditor has a proprietary right to use the 
encumbered object and enjoy its fruits, it will have droit de préférence. He will thus 
be entitled to the claims for payment of the rent even if they arise after the security 
provider has been declared bankrupt. Even though this may be an attractive side 
effect for banks, the purpose of the use-security right is not to rearrange the division 
of rights in bankruptcy. It is of course possible to exclude this particular effect by 
using an exceptional provision, but this would deny the proprietary characteristic 
of the use-security right. Property rights are after all effective in bankruptcy. It thus 
seems that the implementation of the right of use will not have a serious impact on 
the principle of numerus clausus.
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Conclusion part three: the right of 
use and the principle of numerus 
clausus

Part three of this book has dealt with the right of use and the principle of numerus clau-
sus. The Directive provides for a so-called a right of use with respect to certain types 
of collateral, namely cash and fi nancial instruments. If the security fca so determines, 
the collateral taker may use and dispose of the collateral as owner in accordance with 
the terms of the agreement. Pursuant to Article 5 of the Directive, Member States 
are obliged to ensure that this modality can have full effect in their legal system. The 
ability to reuse fi nancial collateral is said to have a number of advantages. It will fi rst 
of all increase liquidity in the market. Furthermore, both the collateral taker and the 
collateral provider are said to benefi t from the right of use. The supposition is that if 
the collateral taker is able to make a profi t by reusing the pledged collateral, he may 
be willing to provide better fi nancing terms for the collateral provider.

The introduction of the right of use is an example of how secondary EU law 
may affect national property law. Since the essence of a traditional security right 
is to grant a creditor the right to take preferential recourse against the encumbered 
goods, a right of use strains the normal type of a security right. The third part of this 
book has examined whether the principle of  numerus clausus should play a role in 
implementing EU law dealing with matters of property law.

Many legal systems adhere to the principle that the number of property rights 
is limited (numerus clausus). Traditionally, this principle has two tenets, the Typen-
zwang and the Typenfi xierung. According to the fi rst tenet, the Typenzwang, parties 
can only create those property rights recognised by law. The second tenet states that 
the law to a large extent determines the content of these rights. One could argue that 
EU directives pose no threat to the idea of a closed system of property rights. Directi-
ves are only binding as to their result, but Member States are free to determine how 
they are going to achieve this result. Since the Dutch legislator adopts legislation to 
implement EU directives, they do not affect the closed system of property rights. 
Parties are still not capable to create property rights not recognised by law.

This argument, however, would be too simplistic. The harmonisation of laws 
occurs in a piecemeal manner. As a result, EU directives will have a limited scope. 
The Collateral Directive, for instance, only applies to fcas whereby the collateral taker 
and the collateral provider belong to one of the categories of parties mentioned in 
Article 1 par. 2 of the Directive. Since the legislator has implemented the Directive 
in Title 7.2 of the Dutch Civil Code, the scope of the right of use is limited. A right of 
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use can only be established with respect to a pledge fca that falls within the scope of 
Title 7.2 DCC. The limited scope of the right of use may cause an outward pressure, 
because the question arises why parties cannot agree to such a right of use outside 
the scope of Title 7.2 DCC.  As a consequence, the closed system of property rights 
may become under threat.

Furthermore, the interpretation of EU law is ultimately a matter for the CJEU. If 
a national court is faced with an issue concerning the meaning of the right of use, it 
may – and in some cases will have to – refer the issue to the CJEU. The decision by the 
CJEU may have an impact on the national system of property law.

Another reason to investigate the role of the numerus clausus in the implemen-
tation of EU directives is that this principle has recently received new impetus by 
the legal doctrine. Struycken and Akkermans have in their respective doctoral theses 
determined what the meaning and purpose are of the numerus clausus for modern 
property law. They have come to different conclusions. Struycken is a strong propo-
nent of the closed system of property rights. He believes that the numerus clausus 
entails an assignment for the legislator to adopt new property rights within the 
system as much as possible. This duty mutatis mutandis also applies for implemen-
ting EU directives. Akkermans has come to a different conclusion with regard to the 
meaning and purpose of the numerus clausus. He believes that a future European 
property law should adopt a more open system of property rights. The previous 
chapters have determined whether these views on the numerus clausus are some-
how useful for the implementation of EU property law.

The Dutch legislator has implemented the right of use in Article 7:53 DCC. As was 
said earlier, Title 7.2 of the Dutch Civil Code – which includes the aforementioned 
provision – is based on the existing system of property law. Implementing the right 
of use has revealed a number of dogmatic diffi  culties. Two of them have been high-
lighted.

The nature of the right of use is unclear. Since both the text of Article 7:53 DCC 
and the parliamentary documents are silent about the nature of the right of use, it 
has tacitly been assumed that this right is of a property law nature. A right of use 
is concluded in connection with the establishment of a right of pledge. It therefore 
stands to reason that the right of use is part of the bundle of rights and powers that 
make up the pledge.

A problem of scope can arise if the secured claim is assigned to a third party. 
Under Dutch law, a right of pledge is dependent on the secured claim (Article 3:9 j° 
3:81 DCC). Since the right of use is part of the pledge, it will pass to the assignee if the 
secured claim is transferred. However, the regime of Title 7.2. DCC is only applicable 
to an fca whereby at least one of the parties belongs to one of the categories men-
tioned in Article 7:52 par. 1 DCC. A problem arises, if as a result of the assignment 
neither the collateral provider nor the assignee falls within the scope of Article 7:52 
par. 1 DCC. Since these parties would normally not have been capable to create a 
right of use under Title 7.2 of the Dutch Civil Code, the question arises whether the 
assignee should be able to exercise the right of use. This issue is not just a technica-
lity. If the mechanisms of assignment are applied in a straightforward manner, the 
assignee will be able to exercise the right of use. However, there is a reason that the 
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scope of Title 7.2 DCC is limited to (large) players in the fi nancial market. They are 
better capable of dealing with the dangers that are inherent to the right of use.

The second problem deals with the transfer of equivalent collateral. If the collate-
ral taker exercises the right of use, he will incur an obligation to transfer equivalent 
collateral. As was said just now, the right of use is assumed to be part of the bundle 
of rights and powers that form the pledge. The obligation to transfer equivalent col-
lateral is also presumed to be part of the pledge. One has to keep in mind that under 
the Directive exercising the right of use does not lead to the extinction of the pledge. 
Since the Directive applies a delayed form of substitution, the pledge will attach 
to the equivalent collateral once it has been delivered. An odd situation can arise 
if the secured claim is assigned in the intermediate period, i.e. the period between 
exercising the right of use and the delivery of equivalent collateral. Since the pledge 
still exists, the assignee will obtain the obligation to transfer equivalent collateral.

The question is what the legislator could have done differently to better implement 
the right of use in the Dutch Civil Code. It is doubtful, however, whether following 
Struycken’s approach with regard to the numerus clausus would have been useful in 
this case. As was said earlier, Struycken believes that new property rights – even if 
they are of European origin – should as much as possible be embedded within the 
existing system of property law. Even though this approach has merit, it should not 
be overrated. The fi rst objection is that it is not always easy to identify what the rele-
vant systemic element is in a particular case. Illustrative thereof is the power to dis-
pose of goods belonging to someone else. Dutch law by way of exception sometimes 
grants the holder of a limited property right the power to dispose of the encumbered 
goods. Examples are the power to repledge (Article 3:242 DCC) and the power to dis-
pose of usufruct goods (Article 3:212 par. 1 and par. 2 DCC).

A number of theories have been put forward to explain the nature of this power 
of disposal. One theory suggests that this power is based on a mandate that is not 
part of the limited property right. If the holder of the principal right goes bankrupt, 
the mandate to dispose of the goods will end. Another theory construes this power 
as a mandate that is part of the limited property right. In this view, this power has 
proprietary characteristics. However, since the power is derived from the principal 
right, the power is dependent on the holder of the principal right. If the latter goes 
bankrupt, the holder of the limited property right will lose his power of disposal 
too. The third theory suggests that the power of disposal is based on a right of its 
own. Even though none of these theories can fully explain the right of use, it can 
best be embedded within the third theory. Member States are obliged to ensure that 
a collateral taker can exercise the right of use in accordance with the terms of the 
security fca. The agreement may determine that the right of use does not end if the 
collateral provider is declared bankrupt. If the power of disposal is based on a right 
of its own – namely the right of use – the collateral taker can continue to exercise the 
right of use even if the collateral provider is bankrupt.

The right of use must be understood as part of the right of pledge. However, excepti-
ons must be made to this construction in order to solve the two problems mentioned 
above.
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First of all the right of use should not pass to a third party. If the secured claim is 
assigned, the assignee will obtain the right of pledge. As was explained above, the 
right of pledge is dependent on the secured claim. Even though the right of use is 
construed as part of the pledge, the assignee should not obtain this right. The moda-
lity of the right of use entails certain risks. Since the collateral provider has entrus-
ted the right of use to the collateral taker, it should not pass to someone who may 
be less solvent or reliable than the original collateral taker. This restriction is also 
in keeping with the policy behind the scope provision. Since the public bodies and 
fi nancial institutions mentioned in Article 1 par. 2 under (a) – (d) of the Directive are 
fi nancially reliable, the risks associated with reusing collateral are mitigated. This 
mitigating effect would be cancelled, if the right of use could pass to any third party.

Secondly, the obligation to retransfer equivalent collateral should not be part of 
the right of pledge. If the collateral taker exercises the right of use, the pledge does 
not disappear. The pledge becomes an empty shell that will reattach to equivalent 
collateral once it has been delivered to the collateral provider. If the secured claim 
is assigned to a third party, the latter should not be burdened with the obligation to 
transfer equivalent collateral. Such a burden would be unfair, because the assignee 
has not profi ted from the right of use.

Identifying the relevant systemic element is not always easy. Since the legal doc-
trine may be divided about how a particular legal concept operates – like the right to 
dispose over goods belonging to someone else – the relevant systemic element will 
have to be construed. This construction is a highly normative endeavour, because 
one has to keep the requirements of the Directive in mind. In other words, the rele-
vant systemic element is in part shaped by the Directive.

Another limitation of Struycken’s approach is that EU law takes precedence over 
national law. Member States must ensure that a directive is properly implemented 
in their legal system. Even if national property law provides for a systemic element, 
it may not always be possible to implement the directive on the basis of this element. 
The proprietary substitution is an example thereof. Dutch law adheres to a direct 
form of proprietary substitution. If the law allows for a proprietary substitution, the 
person whose right has been infringed will immediately obtain a (new) right over 
the substitute good. The Directive on the other hand applies a delayed form of sub-
stitution. Since they are not compatible, it will not be possible to use the existing 
systemic element to implement the right of use.

Even though Struycken’s approach does not work in this case, additional legal 
provisions may be adopted to mimic the effects of the systemic element. The direct 
form of substitution serves an important interest. It ensures that property rights are 
preserved. Since this preservation is not possible in case of the right of use, alterna-
tive methods must be found to protect the interests of the collateral provider. If the 
collateral taker exercises the right of use, he will be obliged to deliver equivalent col-
lateral. The collateral provider in other words acquires a claim against the collateral 
taker to deliver equivalent collateral. His position could be strengthened by granting 
him some form of security. This security can be a general privilege over the collateral 
taker’s cash and fi nancial instruments, combined with a pledge over the so-called 
acquired property, i.e. goods obtained by exercising the right of use.
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Implementing the right of use may cause some sort of external pressure. Even 
though the scope of the right of use is limited to a pledge fca, the question arises 
why parties cannot agree to a right of use outside the scope of Title 7.2 DCC. A right 
of use may not only be benefi cial to collateral takers in the fi nancial markets. Other 
creditors may benefi t from such a modality too. However, the fact that a particular 
modality may be benefi cial does not immediately justify the introduction thereof. 
This interest must be weighed against other interests, principles and policy reasons.

Akkermans’ approach to the numerus clausus offers little assistance in this matter. 
He has argued that a future European property law should adhere to a limited open 
system of property rights. Under this regime, parties have a great deal of freedom to 
create new property rights. The numerus clausus operates as a fi lter to separate pro-
perty rights from personal rights. In order to determine whether a particular legal 
relation should have third-party effect, Akkermans has developed a so-called access 
test. This test will at one stage undoubtedly require some sort of balancing exer-
cise. The problem is that Akkermans does not explain what interests, principles and 
policy reasons may be included in this test. An ad hoc approach will thus be required.

There are a number of reasons why introducing a general right of use is a bad idea. 
First of all, the introduction of a right of use would alter the nature of the security 
right. Traditionally, a security right enables the creditor to take preferential recourse 
against the encumbered good. Granting the creditor a right of use would turn the 
security right into a hybrid legal device. On the other hand, a right of use might be 
useful in connection with the possessory pledge. The establishment of a possessory 
pledge requires dispossession, i.e. the object has to be brought under the control of 
the pledgee or a designated third party. Since the pledgee is not allowed to use the 
encumbered good, it will become an economic dead loss.

Even though a right of use might help overcome the problem of this dead loss, 
it is doubtful whether this modality would be useful for Dutch law. Since Dutch law 
is familiar with both the possessory pledge and the non-possessory pledge, there is 
probably no need for a right of use. In practice, parties will establish a non-posses-
sory pledge. This type of pledge allows the pledgor to continue using the encumbe-
red goods in his business. Furthermore, the secured creditors will in most cases be 
banks. Since banks have little use for a company’s stock, machines or land, it is likely 
that the right of use would become a dead letter. This is supported by experiences in 
other legal systems.

Finally, introducing a right of use entails the risk that banks might use this device 
to circumvent certain barriers like the fi xation principle laid down in Articles 23 and 
35 of the Bankruptcy Act. This point can best be explained using the following exam-
ple. Imagine that a bank has a mortgage over an immovable object that has been 
rented out. The debtor can provide additional security by establishing an undisclo-
sed pledge over the rent claims. According to the Dutch Supreme Court’s decision in 
W.U.H. v Emmerig, the rental claims that arise after the pledgor has become bank-
rupt are future claims. The fi xation principle prevents the bank from obtaining a 
right of pledge over the rent claims that will arise after bankruptcy. The bank could 
circumvent this restriction by agreeing to a right of use over the immovable. On the 
basis of this right of use, the bank would be entitled to its civil fruits, i.e. the rent 
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claims. Since the right of use is a proprietary right, it would have droit de préférence. 
The bank would thus also obtain the rent claims that arose after bankruptcy.

The overall conclusion is that the introduction of a right of use would be a bad 
idea. Since it is doubtful whether there is a real need for this modality outside the 
scope of Title 7.2 of the Dutch Civil Code, any legal provision about the right of use is 
likely to become a dead letter. Furthermore, a right of use entails the risk of abuse. 
Banks may apply this right of use to circumvent barriers that are raised for tradi-
tional security rights, like the fi xation principle. The purpose of the right of use is not 
to rearrange the division of rights in bankruptcy.
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CONCLUSION

It is generally acknowledged that the European Union (the EU) has infl uenced the 
development of national patrimonial law (vermogensrecht) and that it will continue 
to do so in the future. This infl uence has predominantly concerned the area of con-
tract law, in particular consumer contract law. Only a handful of EU directives touch 
upon matters of property law. However, it is likely that in the future more directives 
will be adopted that deal with property law. The continuing market integration will 
not only lead to an increase of cross-border transactions, but is also likely to cause 
more cross-border legal problems, partly due to the divergence between national 
laws. Since these legal diffi  culties can form a trade barrier, the Commission may 
want to adopt harmonising measures to remove them, even if they concern matters 
of property law. These measures will likely include directives.

One of the advantages of employing directives to harmonise areas of national 
(private) law – instead of regulations – is that directives are only binding as to their 
result. Member States are free to determine the means to achieve that result. The 
Member States enjoy substantial freedom with respect to the method of imple-
mentation. It is standard case law of the CJEU that the provisions of a directive do 
not have to be incorporated verbatim and in express, specifi c legislation. A general 
legal context may, depending on the content of the directive, be adequate for the 
purpose, provided it does indeed guarantee the full application of the directive in a 
suffi  ciently clear and precise manner.

The central question of this book is how the Dutch legislator should implement 
directives that concern matters of property law. Ideally, one would answer this ques-
tion by studying the implementation of a large number of directives. Such a study 
might have revealed important patterns that could form the basis for one or more 
recommendations. However, as was said just now, directives that harmonise areas 
of property law are not abundant. Since Directive 2002/47/EC on fi nancial collateral 
arrangements is one of the few directives that has a real impact on property law, this 
book has focused on the implementation of that directive.

Despite the fact that analysing just one single case is anything but ideal, the les-
sons obtained from implementing the Collateral Directive might help to understand 
how directives dealing with matters of property law should be implemented in 
the future. A particular approach has been adopted to answer the central question. 
The fi rst stage was to assess how the Directive relates to Dutch property law. The 
Directive contains a number of elements that are incongruous with Dutch property 
law. After these incoherencies had been identifi ed, the second step was to determine 
which measures, if any, the legislator has adopted to remove these incoherencies. 
This stage revolved around the question whether the Directive has been correctly 
implemented in the Dutch Civil Code. The third step entailed an assessment of the 
implementation measures viewed from the idea of law as a unity. Before continuing, 
it is necessary to briefl y explain this concept.
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The Dutch legislator has adopted the policy that EU directives dealing with mat-
ters of private law should be incorporated in the Dutch Civil Code as much as pos-
sible. The Collateral Directive was no exception. In order to implement this directive, 
the legislator has inserted a new title in Book 7, i.e. Title 7.2 on fi nancial collateral 
arrangements. Adopting this strategy offers the advantage that private law directives 
are concentrated at one place. Legal provisions dealing with the same subject matter 
– i.e. matters of private law – must be placed together in order to maintain a degree 
of clear and proper organisation. However, this approach is only sensible if the fabric 
of the Dutch Civil Code remains intact. According to the legislator, the Dutch Civil 
Code of 1992 is drafted in such a manner that it can deal with new and unfores-
een developments, in particular the Europeanisation of private law. The question of 
course arises whether this notion is correct.

A civil code gives expression to the idea of law as a unity. The Dutch Civil Code 
is not a random collection of legal provisions. It is instead perceived as a system, 
i.e. a set of elements – in this case legal provisions – that are interrelated. The legal 
provisions are arranged in a particular manner and are often related to each other. 
An ideal civil code must therefore have a number of characteristics. First of all, a 
system should be coherent and averse to inconsistencies. It is impossible that on the 
basis of a civil code, the same set of facts can lead to different legal outcomes. The 
system may not require p and -p at the same time. Another characteristic is the use 
of universal concepts. Concepts should ideally have the same meaning throughout 
the civil code. Finally, a system must necessarily be complete. One of the advantages 
of adopting a civil code is that it should be able to provide an answer to every legal 
question dealing with matters of private law.

As was said just now, the third step assessed the implementation measures from 
the view of law as a unity. Different strategies can be adopted to ensure the cohe-
rence of the property law system. One possibility is to place the European element 
outside the system by adopting an exceptional provision. As a result, there will be 
little or no direct interaction between the European law element and national pro-
perty law on this point. Another possibility is conversion. The Directive can be woven 
within the fabric of Dutch property law as much as possible. One way to achieve this 
is by converting the Directive’s terminology into Dutch law vernacular. This strategy 
however is not without danger, because the converted concepts cannot hide their 
European origin. Since the concepts used in directives have an autonomous meaning 
– independent from national law – they may obtain a meaning different from their 
national law counterpart, which may in turn affect the ideal of law as a unity. A 
similar diffi  culty can also arise at a structural level. Provisions may be diffi  cult to fi t 
within the existing structure, because they are sometimes the result of a different 
balance of interests.

In order to determine which strategy, or combination of strategies is appropriate, 
it is necessary to look behind the relevant provisions of the Directive. Provisions are 
always the result of a particular weighing of interests, i.e. legal principles, policy argu-
ments, and ideas of fairness. Directives that are founded upon Article 114 TFEU are 
per defi nition functional in nature, because they harmonise areas of law to improve 
the functioning of the internal market. The weighing of interests at the EU level will 
therefore be different than the one made at the national level. If the divergence is 
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too great, it might be an indication that the provisions of that directive should be 
implemented outside the system of property law. However, the balance of interests 
made at the EU level might also provide a fresh perspective on Dutch property law. 
Some provisions should perhaps be altered to create better law, while others might 
be redundant and should be removed from the Dutch Civil Code.

Part One
The fi rst part of this book has focused on the question whether the Dutch Civil Code 
is fl exible enough to incorporate the title transfer fca. An important characteristic of 
the Directive is that it  contains two techniques for the provision of fi nancial collate-
ral. Member States must ensure that in their legal system fi nancial collateral can be 
provided both on the basis of a title transfer fca and a security fca. The idea that secu-
rity can be provided on the basis of both a security right and a transfer of property 
was originally uncharacteristic for the civil law tradition. When the French Code civil, 
the German BGB and the old Dutch Civil Code came into force, they were familiar 
with only one type of security right over movable objects, namely the possessory 
pledge. Although the precise technique of the pledge may be different in these legal 
systems, the essence of a pledge is the same, namely an encumbrance for security 
purposes.  A crucial aspect of the possessory pledge is the requirement to surrender 
the pledged object to the pledgee or a third party. Since this requirement was con-
sidered cumbersome, market participants resorted to different techniques for provi-
ding security. One of these techniques was the transfer for security purposes.

Although Dutch law had recognised the transfer for security purposes since the 
Supreme Court’s decision in the Bierbrouwerij case of 1929, it abolished this legal 
device in 1992 when the new Dutch Civil Code came into force. Article 3:84 par. 3 
DCC expressly determines that security is not a valid cause for the transfer of pro-
perty nor is a legal act that lacks the purport to vest title in the transferee, after 
the transfer of property. Meijers, the original drafter of the Dutch Civil Code, had a 
number of reasons for prohibiting the transfer of property for security purposes, but 
many of them became superseded during the legislative process of the new Dutch 
Civil Code. According to the parliamentary documents, the rationale of Article 3:84 
par. 3 DCC is twofold: (i)  preventing that by way of a transfer, rights over property 
could be divided in a manner not recognised by law, and (ii) abolishing the transfer 
for security purposes because it provides the creditor with more rights than his inte-
rest (security) can justify. The fi rst reason applies to the prohibition of Article 3:84 
par. 3 DCC in general, but the second reason is specifi c for the transfer for security 
purposes. As an alternative for the transfer for security purposes, the new Dutch Civil 
Code provides for a non-possessory, or, silent pledge.

The introduction of Article 3:84 par. 3 DCC not only meant an important breach 
with the former legal tradition, but has also made the Dutch legal system less fl exi-
ble, because it is no longer possible under Dutch law to transfer property for security 
purposes. It is therefore not surprising that since the introduction of Article 3:84 
par. 3 DCC, the judiciary has tried to limit the scope of this provision for the benefi t 
of the market. An important milestone in this development has been the Supreme 
Court’s decision in the Sogelease case. The Supreme Court has interpreted Article 3:84 
par. 3 DCC in a narrow manner. An agreement to transfer property will in principle 
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only constitute a forbidden cause to transfer property by way of security, if it restricts 
the transferee’s rights and powers to take recourse against the transferred property, 
under the obligation to return any surplus to the transferor. Parties should in that 
case have used a pledge or a hypothec.

Even though the Sogelease decision has diminished the purpose and meaning of 
Article 3:84 par. 3 DCC, it is still not possible under the present regime to transfer pro-
perty for security purposes. The Dutch Civil Code was therefore not fl exible enough 
to adopt the title transfer fca at the end of 2003. A title transfer fca might for instance 
contain a contractual clause that obliged the collateral taker to take recourse against 
the transferred collateral in case of default. More specifi cally, the clause could deter-
mine that the collateral taker should sell the collateral and use the proceeds to satisfy 
his claim under the obligation to return any surplus to the transferor. Even though a 
title transfer fca must have full effect in the Member States (Article 6 Directive), the 
fca of the type described just now would probably not constitute a valid cause for 
the transfer of property (Article 3:84 par. 3 DCC). The clause in the fca would after all 
betray parties’ intention to transfer the collateral for security purposes. Additional 
measures were required in order to ensure that the title transfer fca could have full 
effect.

The legislator has nevertheless tried to resolve this tension by reinterpreting the 
meaning of the Sogelease criterion. According to the minister responsible, the term 
security used in Article 3:84 par. 3 DCC refers to the type of security provided by 
a limited, security right, such as a pledge. It must be distinguished from the term 
‘security’ referred to in the Directive. The Directive uses the term security in the 
sense of its economic effect. This type of ‘security’ can be achieved by an agreement 
that results to a full transfer of ownership of the fi nancial collateral. A title transfer 
fca would therefore, allegedly, not constitute a forbidden cause for the transfer of 
property. Even though it is not entirely clear what the minister responsible meant 
with the phrase ‘security in the sense of its economic effect’, the restrictions formu-
lated in the Sogelease decision must apparently be understood as restrictions of a 
proprietary nature. Article 7:55 DCC gives expression to this narrow interpretation. 
It declares that a title transfer fca does not constitute a forbidden cause of transfer in 
the sense of Article 3:84 lid 3 DCC.

It is doubtful however whether this approach can ensure that the title transfer 
fca will have full effect in Dutch law. Even though the legislator has intended this 
(narrow) interpretation of Article 3:84 par. 3 DCC to be quasi-authentic – reaching 
further than the scope of Article 7:55 DCC – it is not binding on the judiciary. The 
Supreme Court could still deviate from the legislator’s point of view. However, even 
if the Supreme Court did consider a particular title transfer fca to be in breach of 
Article 3:84 par. 3 DCC, the fca could still be given effect by reinterpreting Article 
7:55 DCC. This provision must be understood as if Article 3:84 par. 3 DCC does not 
apply to the title transfer fca.

There is another reason that the legislator’s approach is undesirable. This 
approach comes down to an interpretation of Article 3:84 par. 3 DCC that is in kee-
ping with Article 6 of the Directive, but it is questionable whether the Dutch Civil 
Code is fl exible enough for this approach. As was said above, the legislator believed 
that a distinction must be made between security in the narrow sense of Title 3.9 
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DCC and security as used by the Directive. Since the title transfer fca leads to a full 
transfer of ownership of fi nancial collateral, the collateral taker acquires security 
in the economic sense. The value of the transferred collateral serves to cover the 
(value of the) performance of the fi nancial obligation and is fully ring-fenced from 
the collateral provider’s other creditors. However, this result does not fi t well within 
the Dutch legal tradition, which has always been aimed at protecting the interests of 
the security provider and his other creditors. The legal development of the fi duciary 
transfer for security purposes is in line with this tradition. The legislator neverthe-
less chose to abolish the transfer for security purposes in 1992, because it believed 
that this legal device provided the secured creditor with more rights than his inte-
rest can justify, notwithstanding the restrictions developed in case law. It is therefore 
all the more surprising that the current legislator considers security in the sense of 
the Directive permissible under Dutch law. The collateral taker after all acquires full 
entitlement to the fi nancial collateral without the need to account for any surplus to 
the collateral provider.

Even though this particular interpretation of Article 3:84 par. 3 DCC is not bin-
ding, it may acquire authority if future legislation is based on this interpretation. The 
Pawn Agreement Act of 2013 bears the marks of this new interpretation. According 
to the minister responsible, a transfer on the basis of a pawn agreement is not a 
transfer in the sense of Article 3:84 par. 3 DCC, even though the agreement screams 
security. If this type of agreement is possible between a consumer and a pawn house, 
it should also be possible between a bank and one of his clients that is in need of 
credit. An agreement that obliged that client to transfer property in exchange for a 
loan would thus be a valid cause for the transfer of that property, provided that it is 
aimed at a real transfer (a transfer without restrictions).

It is clear that on the basis of this interpretation, Article 3:84 par. 3 DCC only 
has a narrow meaning, namely preventing that by way of a transfer, the rights over 
property is divided in a manner not recognised by law. Since matters of property law 
are not at the free disposal of private parties, or only to a limited extent, Article 3:84 
par. 3 DCC – interpreted in this manner – no longer serves a real purpose. As a con-
sequence, Article 3:84 par. 3 is better removed from the Dutch Civil Code. The pre-
sent status of Article 3:84 par. 3 DCC is undesirable, because it is highly ambiguous. 
On the one hand, it is uncertain whether this narrow interpretation will also be fol-
lowed by the judiciary. The participants in the market are thus uncertain whether 
a particular legal device which is aimed at security in the sense of the Directive is 
possible outside the scope of the title transfer fca. On the other hand, if the legislator 
continues to adopt legislation that strains Article 3:84 par. 3 DCC, it will diminish 
this provision’s authority.

Although the implementation of the title transfer fca has in itself not diminished 
the meaning of Article 3:84 par. 3 DCC, it has been an important landmark in this 
process. The need to implement the title transfer fca in the Dutch legal system meant 
that the legislator would have to express its opinion about the meaning and purpose 
of Article 3:84 par. 3 DCC. Since the Dutch legislator has deprived Article 3:84 par. 3 
DCC from all signifi cant meaning, it would be better to remove this provision from 
the Dutch Civil Code. However, it is doubtful whether the implementation of the 
Collateral Directive would have been the most suitable occasion to do so.
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If Article 3:84 par. 3 was removed from the Dutch Civil Code, it would again be 
possible to explicitly transfer property for security purposes. Since the Dutch legal 
tradition has always been aimed at balancing the interests of the secured creditor 
against those of the security provider and his other creditors, a legal regulation 
would be necessary to strike this balance with respect to the security transfer. Other 
European legal systems strike a balance between the interests involved. Although it 
would not be that diffi  cult to draft such a regulation – a regulation could to a large 
extent be based on the regulation before 1992 – a proposal to remove Article 3:84 
par. 3 DCC would likely have resulted in a long and profound discussion in parlia-
ment and the legal doctrine. Given the fact that the Directive had to be implemented 
within a limited period of time, it would have been imprudent to remove Article 
3:84 par. 3 DCC at that occasion. The implementation of the Directive is after all 
a subject matter in its own right and should not be overshadowed by a discussion 
about the desirability of Article 3:84 par. 3 DCC. A legislative proposal to remove this 
provision could have been tabled at a later time.

Part two
The second part of this book concerned the provision of fi nancial collateral on the 
basis of a security fca. In Dutch law, the security fca has been converted into the pledge 
fca. Article 7:51 under (c) DCC defi nes this type of fca as a contract on the basis of 
which a pledge is created over fi nancial collateral. Since Title 7.2 of the Dutch Civil 
Code is based on the existing system of property law, the establishment of a pledge 
over fi nancial collateral occurs in accordance with Article 3:236 par. 1 in conjunction 
with Article 3:84 par. 1 DCC. Even though embedding the security fca in the Dutch 
Civil Code may advance the idea of law as a unity, it is doubtful whether this approach 
is suitable. The legal principles and interests underlying the requirement are no longer 
prominent in Dutch law. Part two has dealt with the question whether it was prudent 
to adopt this strategy.

In order to answer this question, it was necessary to fi rst unravel the legal prin-
ciples and interests that underlie the requirement of provision. Market effi  ciency 
is an important pillar of the Directive. The Directive aims to establish a minimum 
regime at an EU level for the provision of fi nancial collateral. It also provides for 
rapid and non-formalistic enforcement procedures in order to safeguard fi nancial 
stability and to prevent contagion in case of default. These aims are predominantly 
achieved through the prohibition of formalities. Article 3 of the Directive states that 
neither the creation, validity, enforceability, the admissibility in evidence of an fca, 
nor the provision of fi nancial collateral should be dependent on the performance of 
any formal act. Even though the Directive does not defi ne the term formal act, recital 
10 gives a few examples. A formal act includes, inter alia, the execution of any docu-
ment in a specifi c form or in a particular manner, the making of any fi ling with an 
offi  cial or public body or registration in a public register. This list is not exhaustive; 
other requirements may constitute formal acts.

However, not every requirement under national law will qualify as a formal act 
that is forbidden under the Directive. One has to distinguish between formal acts on 
the one hand, and other requirements on the other. Even though market effi  ciency is 
an important pillar, the EU legislator wanted to strike a balance between the interest 
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of market effi  ciency and the safety of third parties, preventing inter alia the risk of 
fraud (recital 10). This balance is achieved through the scope of the Directive. Article 
1 par. 5 of the Directive determines that the Directive applies to fi nancial collateral, 
once it has been provided and if that provision can be evidenced in writing. The term 
‘provision’ means that the collateral is transferred, held, registered or otherwise 
designated so as to be in the possession or under the control of the collateral taker or 
of a person acting on the collateral taker’s behalf. National law requirements that are 
prescribed for the transfer or the creation of a security right over fi nancial collateral 
do not constitute formal acts. Recital 10 provides a number of examples, including 
endorsement in case of securities to order, and recording on the issuer’s register in 
case of registered securities.

The act of provision results in the collateral taker having control or possession 
of the fi nancial collateral. Since provision is a prerequisite for the application of the 
Directive to the collateral, it is important to determine the meaning of the terms 
control and possession. As was said earlier, terms and concepts that are used in 
directives have an autonomous meaning, independent from the meaning of national 
law homonyms. The term control suggests that the collateral taker must have some 
degree of power over the collateral. What degree of control is required will depend 
on the underlying purpose, or purposes of the requirement to provide collateral.

As was said just now, the Directive intends to strike a balance between market 
effi  ciency and the safety of third parties, preventing inter alia the risk of fraud. Three 
interests can be derived from this passage in recital 10.

First of all, the requirement of provision serves the interest of publicity. The fact 
that the collateral taker has control over the provided collateral signals to the rest of 
the world that it is no longer at the free disposal of the collateral provider. Recital 10 
employs the term dispossession in this connection. This term is revealing, because 
it conjures up the idea of a traditional pledge. Under the laws of many Member Sta-
tes, the pledge was a so-called real contract which meant that the pledged object 
had to be placed into the possession, or direct physical control, of the pledgee, or 
a designated third party. This requirement of dispossession prevented the risk of a 
false appearance of wealth, and in an indirect way functioned as a means of publi-
city. Support for this theory that provision serves the principle of publicity can also 
be derived from the preparatory documents. The requirement of dispossession can 
be regarded as a compromise for the controversy between the Commission and 
the European Social Committee (ESC). During the co-decision procedure, the ESC 
proposed to introduce a real-time information system for the collateral provided 
by a fi nancial entity. This proposal discorded with the Commission’s intention not 
to interfere with the laws of the Member States concerning registration and publi-
city. Introducing the requirement that the collateral taker should have control of the 
fi nancial collateral could be seen as the result of a compromise.

The second interest that is served by the requirement of provision is the principle 
of specifi city. Pursuant to this principle, it must be suffi  ciently clear what the object 
is of a particular property right. The Directive gives expression to this principle, not 
only by requiring that the collateral is provided, but also that this provision should 
be evidenced in writing. Article 1 par. 5 of the Directive explicitly states that the evi-
dencing of the provision must allow for the identifi cation of the fi nancial collateral. 
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For this purpose, it is suffi  cient to prove that the book entry securities collateral has 
been credited to, or forms a credit in, the relevant account. A similar requirement 
applies to the provision of cash.

The requirement of provision also contributes to the interest of market effi  ciency. 
In Swedbank, the CJEU stated that the requirement of provision is designed to ensure 
that the collateral taker is actually in a position to dispose of the collateral when 
an enforcement event occurs. The Directive provides for swift and non-formalistic 
enforcement procedures which should limit the contagion risk and help safeguard 
fi nancial stability. Requiring provision of the collateral contributes to the attain-
ment of this objective, because it enables the collateral taker to actually dispose of 
the collateral in case of default. This link between provision and market effi  ciency 
should not be overstretched. Market effi  ciency is predominantly achieved through 
deformalisation of the enforcement procedures. Furthermore, the enforcement of 
the pledge fca does not always occur through a disposal of the encumbered fi nancial 
collateral. Article 4 of the Directive provides an alternative method. The collateral 
taker can also appropriate the collateral and set off its value against the nominal 
value of the fi nancial obligation. This method does not require that the collateral 
taker has control over the collateral.

After having unraveled the relevant interests and principles behind the require-
ment of control, it has been determined what degree of control is required under 
the Directive. Since the requirement of provision must predominantly be linked to 
the principle of publicity, the degree of control must be such that the outside world 
is informed about the fact that the collateral provider is no longer entitled to freely 
dispose of the collateral. The relevant test is thus whether the collateral taker has 
negative legal control of collateral. He must be able, both factually and legally, to 
prevent the collateral provider from disposing of the collateral.

The next step was to determine which measures the Dutch legislator has taken 
to implement the security fca. Since the Dutch legislator has chosen to implement 
the Directive on the basis of the existing system of property law, the establishment 
of a pledge occurs in accordance with Article 3:84 par. 1 DCC in conjunction with 
Article 3:236 par. 2 DCC. As a result, the requirements prescribed for the delivery of a 
particular type of good apply mutatis mutandis to the establishment of a pledge over 
that type of good. Even though this strategy of implementation advances the idea of 
law as a unity, it has been unwise for a number of reasons.

Adopting this strategy suggests that Dutch law is compatible with Article 3 of the 
Directive, the so-called prohibition of formalities. However, the interplay between 
the prohibition of formalities and the requirement to provide collateral does not fi t 
well within the system of Dutch property law.

The requirements for establishing a pledge over credit claims are incompatible 
with Article 3 of the Directive. Since Title 7.2 of the Dutch Civil Code is founded on the 
general system of property law, the establishment of a disclosed pledge on the basis 
of an fca mandatorily requires both a deed of pledge and giving notice to the debtor 
(Article 3:236 par. 2 in conjunction with Article 3:94 par. 1 DCC). The establishment 
of an undisclosed pledge requires an authentic deed or a registered private deed 
(Article 3:239 par. 1 DCC). However, these requirements are incompatible with the 
revised Article 3 of the Directive. This provision seems to make a distinction between 
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the provision of collateral effective between the parties to the fca, and the effect of 
this provision with respect to the debtor and other third parties. Member States may 
require the performance of a formal act, such as notifi cation or registration, for pur-
poses of perfection, priority, enforceability or admissibility in evidence against the 
debtor or third parties. The prohibition of formalities is fully applicable with respect 
to the provision of credit claims between the collateral provider and collateral taker. 
Under Dutch law, however, the establishment of a pledge leads to the creation of a 
right that is effective against the world. It is unfamiliar with the distinction between 
a pledge that is only effective between the pledgor and the pledgee, and the one that 
is effective erga omnes. As a consequence, the requirements of notifi cation and regis-
tration constitute formal acts that are forbidden under the Directive.

It is convenient to pause here a moment to make a remark about the aforemen-
tioned distinction. Other EU legislation seems to make a similar distinction between 
property rights that are effective against the world, and property rights that are only 
effective between parties. The EU Succession Regulation (ESR) provides an example 
of such a distinction. In the Kubicka case, the CJEU has ruled that the law governing 
the succession – in this case Polish law – determines the conditions for the transfer of 
immovable property on the basis of a legacy by way of vindication (Article 23 par. 2 
under (e) ESR). Under Polish law, this type of legacy has direct proprietary effect. The 
law where the immovable object is situated will have to accept the direct transfer of 
property. However, since the effects of recording in a register of rights in immovable 
property falls outside the scope of the regulation (Article 1 par. 2 under (l) ESR), the 
lex rei sitae may still demand registration to ensure third-party effectiveness. This 
interplay of provisions can lead to a form of relative ownership, i.e. ownership that 
is effective between the heirs and the benefi ciary. Only if the ownership is recorded 
in the register will it become effective against the rest of the world. Article 4(1) of 
Directive 2000/35/EC on late payments makes a similar distinction with regard to 
retention of ownership. Pursuant to this provision, it should be possible for the seller 
and the buyer to agree to a retention of title clause before the goods are delivered 
and that it is possible for the seller to retain title to the goods until they have been 
paid for in full. However, the CJEU has determined in Commission v Italy that Member 
States may impose additional requirements to ensure third-party effectiveness.

Article 3 of the Directive also leads to diffi  culties with respect to the provision 
of cash collateral. Under Dutch law, money credited to a bank account constitutes 
a claim against the bank for payment of the credit-balance. Even though the Dutch 
legislator is free to determine the qualifi cation of cash, it must make sure that the 
establishment of a pledge over cash answers to the requirement of Article 3 of the 
Directive. The establishment of a disclosed pledge over a claim requires both the 
drafting of a deed of pledge followed by notifi cation. A deed of pledge is a docu-
ment that contains a description of the pledged claims which has to be signed by the 
pledgor. Since a deed is a document that has to be made up in a particular form, it 
constitutes a formal act for the purpose of the Directive. The problem is not so much 
that the deed has to contain a description of the encumbered claims. On the basis of 
Article 1 par. 5 of the Directive, the evidencing of the provision must allow for the 
identifi cation of the fi nancial collateral. Notifi cation of the account bank is also not 
problematic, because this is necessary to ensure control. The real diffi  culty is the 
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requirement of a signed document. Even though in practice the collateral provider 
will in most cases sign the deed of pledge, Dutch law may not require a signed docu-
ment as a condition for the establishment of a pledge over cash collateral.

This prohibition of formal acts is diffi  cult to reconcile with the system of Dutch 
property law. Since property rights are effective against the rest of the world, the 
interest of legal certainty demands certainty about the existence of a property right 
and certainty about its content and object. Formalities play a vital role in this regard. 
They operate as a threshold with respect to the disposal of property rights. Parties 
who wish to transfer a property right will have to fulfi l a number of mandatory 
requirements for that purpose. In line with the threshold function, formal require-
ments serve as marks of recognition. Since the formal requirements have been ful-
fi lled to establish or transfer a property right, third parties will be able to recognise 
the existence of a property right.

Article 3 of the Directive undermines these important functions of formal acts, 
namely formality as a threshold and formality as a mark of recognition. The fact 
that the deed of pledge should not have to be signed by the pledgor will harm the 
interest of legal certainty. Even though this document contains a description of the 
cash collateral, it is no longer certain that the document operates as a mark of recog-
nition. If the document is unsigned, it will not represent the pledgor’s will to pledge 
the cash collateral described therein. A danger that is closely associated with defor-
malisation is the risk of fraud. Since the deed of pledge does not have to be signed, 
Bank [X] could simply draw up a document stating that collateral provider [Y] has 
pledged cash credited on an account with Bank [X] as collateral to that bank. As was 
said earlier, the Directive tries to strike a balance between market effi  ciency and the 
safety of parties to the fca and third parties, preventing inter alia the risk of fraud. 
The Directive aims to prevent the risk of fraud by demanding that the collateral taker 
has control or possession of the provided collateral and that this provision can be 
evidenced in writing (dispossession). Dispossession is a condition for the applicabi-
lity of the Directive.

The diffi  culty with this requirement of dispossession is that it does not fi t well 
within the system of Dutch property law. Control, as was said earlier, serves a num-
ber of interests, including publicity. Despite the fact that Dutch law adheres to the 
principle of publicity, it is not equally prominent in all areas of property law. Publi-
city takes a central place in the area of immovable property law, because every act 
of disposition with regard to immovable property in principle has to be registered in 
the public register. However, the principle of publicity is less prominent in the area 
of property law that deals with movables. The Dutch Civil Code recognises both the 
disclosed pledge and the undisclosed pledge over movable objects as well as over 
claims. It must be reiterated that cash constitutes a claim against the bank for the 
payment of the credit balance. Since Article 7:51 under (c) of the Directive does not 
require that the pledgee has control of the collateral, both the disclosed pledge over 
cash and the undisclosed pledge fall within the scope of Title 7.2 DCC. If the parties 
wish for the Directive to be applicable, the collateral taker will need to have control, 
but this is not necessary for the applicability of Title 7.2.

This interplay between deformalisation and the requirement of disposses-
sion does not work well within the system of Dutch property law, because the 
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establishment of a pledge does not have to be made public, for instance by registra-
tion. It makes more sense in a legal system like English law which has a registration 
system. Charges over a company’s property will have to be registered in order to 
be effective against certain third parties, including the bankruptcy trustee (Section 
859H of the Companies Act 2006). Since registration constitutes a formal act for 
the purpose of the Directive, it cannot be prescribed in relation to the provision of 
fi nancial collateral. The FCARs thus make an exception to the requirement of regis-
tration with respect to the creation of a security interest in fi nancial collateral, on 
the condition that the collateral has been provided in the sense of the Directive. In 
this system, the requirement of dispossession becomes relevant, because it is con-
strued as an exception to registration. Parties to a security fca will have to make sure 
that the collateral taker has control (or possession) of the collateral, otherwise the 
security right will still have to be registered. Nevertheless, the requirement of dis-
possession makes more sense in this type of system, because both dispossession and 
registration serve the interest of publicity.

Since the principle of publicity is not very strong with regard to movable objects 
and claims, the choice to implement the Directive on the existing structure of pro-
perty law has not been very sensible. The downside of this approach is that the 
provision of cash collateral – i.e. the establishment of a disclosed pledge – offers 
no advantage to the collateral taker. A pledge over cash collateral will be governed 
by Title 7.2 DCC, provided that the scope-provision of Article 7:52 DCC is fulfi lled. 
Whether the pledgee has control of the collateral is irrelevant. It would have been 
better, if the defi nition of the pledge fca explicitly required that the collateral taker 
had control over the pledged collateral. This strategy offers two advantages. On the 
one hand the scope of Title 7.2 DCC will be restricted to a pledge fca that requires 
the collateral taker to have control. Dispossession is thus required in order to benefi t 
from the regime of Title 7.2 DCC. On the other hand, the requirement of disposses-
sion gives expression to the principle of publicity. Even though publicity is not very 
prominent in this particular area of property law – i.e. security rights over movables 
and claims – imposing the requirement of dispossession may serve as a landmark. 
The principle of publicity should acquire a more prominent place within the area of 
security rights, for instance by adopting a registration system. Since security rights 
are a species of property rights, they are effective against the world. For this reason, 
third parties should be able to know about the existence of a property right. Adop-
ting a registration system is also in keeping with the development in Europe. France 
has adopted a register for the non-possessory pledge, the so-called gage sans dépos-
session. Belgium has recently adopted a registration system with respect to security 
rights over movable objects. The Draft Common Frame of Reference, or DCFR, also 
adheres to a registration system. The fact that (Dutch) banks have no need for a 
registration system, because they have other means to discover whether the assets 
of potential clients have been encumbered with a security right, is not convincing. It 
might be an indication that the Dutch market of providing credit is a closed market, 
in which only a few players are active. A system of undisclosed security rights may 
actually impede the free movement of capital. Since this system of establishing secu-
rity rights is not transparent, only those players that know the tricks of the trade are 
able to operate within this opaque market. Banks from other Member States that are 
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not familiar with those tricks will hesitate to operate on this market, because they do 
not know whether the debtor’s goods are suitable as collateral. A more transparent 
system may thus be required to serve the interest of market integration.

Part Three
Part three of this book has dealt with the right of use. Member States must ensure 
that the collateral taker can exercise a right of use over the provided collateral (Arti-
cle 5 Directive). If parties to a security fca have agreed to a right of use, the collateral 
taker will be entitled to use and dispose of the fi nancial collateral as if he were the 
owner. This means that the collateral taker is entitled to dispose of the collateral 
even though the debtor is not in default. A right of use is diffi  cult to reconcile with 
the traditional concept – or normal type – of the pledge, because the sole interest of 
the pledgee in the object is security, i.e. reducing the danger of credit risk. If the deb-
tor defaults his obligation, the pledgee will be entitled to take preferential recourse 
against the pledged good.

Since the right of use is diffi  cult to reconcile with the normal type of the pledge, 
the implementation of this concept will lead to dogmatic issues. Dutch law adheres 
to the principle of numerus clausus. This principle entails that the legislator manda-
torily determines both the number of property rights and their content. Even though 
it is not entirely clear what the meaning and purpose are of the numerus clausus, it is 
arguable that this principle entails a proper organisation of rights. This organisation 
must make a clear distinction between the different property rights. Since the right 
of use blurs the distinction between a security right and ownership, the question 
arises how the implementation of the right of use relates to the principle of numerus 
clausus.

A number of reasons can be given that the system of property rights has to be 
closed. Some of these reasons are dogmatic; they relate to the nature of property 
rights. Property rights are effective erga omnes; they impose a duty on everyone to 
respect them. Since the legislator is the only one that can impose such a legal duty, 
property rights should not be at the free disposal of individuals. Individuals can of 
course bind each other through contract. However, those that are not privy to the 
contract are in principle not bound by the contract. Other arguments are of a legal-
economic nature. The freedom to create new property rights would lead to higher 
information costs. If someone wants to obtain ownership by way of transfer, he 
will have to know whether the object has been encumbered with a particular right 
and what the content is of that right. Standardisation of property rights is a way to 
reduce the information costs.

Some scholars perceive the principle of numerus clausus as a source of an idealis-
tic obligation. Struycken has argued that the numerus clausus contains an assignment 
to the legislator that new legislation concerning property rights should be embed-
ded in the existing system of property rights as much as possible. He believes that 
the system should remain intact as much as possible to ensure legal certainty.

However, this strategy has not always been feasible with regard to the imple-
mentation of the right of use. Since directives are binding as to their result, Member 
States must ensure that they are properly implemented within their legal system. If 
an EU legal concept is incompatible with Dutch property law, it may not be possible 
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to implement it within the system of property law. The substitution mechanism 
offers a good example. On the basis of Article 5 par. 2 of the Directive, the collateral 
taker who exercises a right of use incurs the obligation to transfer equivalent col-
lateral. If the equivalent collateral has been transferred to the collateral provider, 
a substitution will occur. The equivalent fi nancial collateral will be subject to the 
same security fca, and will be treated as having be provided at the same time as the 
original collateral. Since a proprietary substitution occurs immediately under Dutch 
law, the form of substitution prescribed by the Directive cannot be implemented on 
the basis of the existing system of property law.

The legislator’s choice to enhance the collateral provider’s position is more sen-
sible. Since the right to be transferred equivalent collateral merely constitutes a per-
sonal right, the collateral provider bears the risk that the collateral taker becomes 
bankrupt. In order to mitigate this risk, the Dutch legislator has enhanced the colla-
teral provider’s position by granting him a privilege over all the collateral taker’s cash 
and fi nancial instruments to secure his claim to be transferred equivalent collateral 
(Article 7:53 par. 3 DCC). This enhancement is not only in keeping with the idea to 
protect the collateral provider, but also helps to ensure fi nancial stability and miti-
gate contagion risk. However, it would have been better to grant the collateral taker 
a right of pledge over the goods that the collateral taker has acquired by exercising 
the right of use. This ensures a closer connection between the provided collateral 
and the proceeds acquired by selling it. Furthermore, the collateral taker can directly 
exercise the right of pledge in case the collateral taker goes bankrupt.

Another reason that Struycken’s approach will not always be feasible is that it 
may be unclear how an EU directive should be implemented within the system of 
property law. The relevant systemic element may not always be clear-cut, either 
because it has not received much attention in the legal doctrine, or because the sys-
temic element has not yet taken its defi nite shape. In that case, the relevant systemic 
element will have to be construed which is a highly normative endeavour. An exam-
ple is the nature of the right of use. Since the right of use is concluded in connection 
with the establishment of a right of pledge, it stands to reason that this right is part 
of the bundle of rights and powers that make up the pledge. This construction may 
be problematic if the secured claim is assigned to a third party. The assignee would 
in that case obtain the right of pledge, including the right of use. However, if the 
assignee is not a public body or an institution mentioned in Article 7:52 par. 1 DCC, 
the possibility exists that Title 7.2 DCC will no longer be applicable to the security 
fca. As a consequence, the right of use cannot be settled in accordance with Article 
7:53 DCC. It also undermines the rationale behind Article 7:52 par. 1 DCC. One of 
the reasons that the collateral provider has agreed to a right of use, could be that 
the collateral taker belonged to one of the categories of parties mentioned in that 
provision. Those parties are considered to be fi nancially reliable.

The Dutch Civil Code contains similar powers of disposal – namely the power 
to repledge and the power of disposal with regard to the usufruct. However, it is 
not entirely clear whether these powers are part of the limited property right. It 
is widely assumed in the legal doctrine that the power to repledge is a mandate 
granted specifi cally to the pledgee to establish a second right of pledge. Never-
theless, there is a debate about whether this power is part of the pledge. A similar 
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controversy exists with regard to the power of disposal granted to the usufructuary. 
On the basis of Article 3:212 par. 2 DCC, the owner can grant the usufructuary a 
power to dispose of the encumbered goods. This power of disposal is more extensive 
than the power of disposal granted by the law. However, if the usufructuary trans-
fers his right of usufruct, the transferee will not acquire this more extensive power 
of disposal. Apparently, this more extensive power is not part of the right of usufruct.

Identifying the systemic element with regard to the power of disposal in Dutch 
law is therefore not very easy. A choice will nevertheless have to be made with regard 
to the nature of the right of use. Since assigning the underlying secured fi nancial 
claim may lead to diffi  culties, exceptions will have to be made to the construction 
that the right of use is part of the fca-pledge. This means that the right of use would 
not pass to the assignee, in case the secured claim is assigned.

On a more fundamental level, the question arises whether the right of use should 
be introduced on a larger scale, i.e. outside the scope of the fca. Some legal scholars 
have argued that the Europeanisation of property law should lead to a more fl exible 
approach with respect to the numerus clausus. However, the aforementioned ques-
tion must be answered in the negative for a number of reasons. Introducing a right of 
use on a larger scale would, as was said earlier, undermine the normal type of pledge. 
The principal purpose of a right of pledge is security; it offers the creditor the right 
to take preferential recourse against the encumbered good. A right of use would lead 
to a hybrid limited property right, blurring the distinction between a security right 
and ownership.

However, a number of European legal systems are familiar with this hybrid 
property right. French law, for instance, is familiar with the so-called antichrèse, or 
antichresis. The antichresis serves as a possessory security right over immovable 
property, while at the same time it grants the secured creditor the right to enjoy-
ment. He may for instance lease the immovable property to a third party and keep 
the rental payments. The latter will be deducted from the interest, if any is due, and 
subsequently from the principal sum. Under German law it is possible to establish a 
so-called Nutzungspfandrecht or use-pledge. The German Bürgerliches Gesetzbuch is 
only familiar with the possessory pledge. As a rule, the pledgee is not allowed to use 
the encumbered object or enjoy the fruits thereof. However, pursuant to § 1213 BGB, 
the right of pledge can be established in such a way that the pledgee shall be entitled 
to the enjoyment of the encumbered object.

It appears from the right of use, the antichresis and the use-pledge that there 
is a connection between the requirement of dispossession and the right to use the 
encumbered object. This connection is understandable from an economic point of 
view. If the secured creditor only had a duty of care with regard to the encumbered 
object, neither the security provider nor the security taker could exploit the object. 
Allocating the right to use the object to the person who has direct control over the 
good, i.e. the secured creditor, might prevent this deadweight burden. However, such 
a right of use would not be sensible in Dutch law, because it is familiar with both the 
disclosed pledge and the undisclosed pledge. There is thus no need to introduce such 
a right of use.

The introduction of a right of use may also have undesirable side effects. Banks 
may use this new instrument to circumvent particular barriers, like the fi xation 
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principle embedded in Article 23 and 35 of the Dutch Bankruptcy Act. Imagine the 
following situation. A bank acquires a mortgage over an immovable object that has 
been rented out to a third party. In order to maximise the security, the bank will also 
want to obtain a right of pledge over the existing and future rent claims. A similar 
result could be achieved by establishing a use-security right over the immovable 
object. On the basis of this right, the bank will become entitled to the fruits of the 
immovable, including the rent claims. Even though the achieved result appears simi-
lar to that of the pledge, the underlying technique is fundamentally different. Since 
the bank has a property right to use the encumbered object and enjoy the fruits 
thereof, it will have droit de préférence. The bank will thus be entitled to the rent 
claims even if they arise after the security provider has been declared bankrupt.

Concluding remarks
After having discussed how the Collateral Directive has been implemented in Dutch 
law, it is time to revisit the central question: how should the Dutch legislator imple-
ment EU directives concerning matters of property law? Even though this book has 
focused on the implementation of one directive, a number of general lessons can be 
learned from this experience. Any answer to the central question will nevertheless 
be somewhat tentative. Chapter 1 has described in broad outlines the development 
of the consumer acquis and the impact that it has on national contract law. It may be 
useful to include some of the insights into the discussion.

It is important to note that the harmonisation of national private law has predo-
minantly concerned the law of obligations. The number of directives dealing with 
matters of  the law of obligations and contract law is much higher than those dealing 
with property law. Since the harmonisation effort has focused on consumer law, a 
particular area of the law of obligations is now governed by EU law. A similar devel-
opment has not yet occurred in property law.

Furthermore, EU private law directives are instrumental in the sense that they 
are aimed at further developing the internal market. Since the EU legislator has little 
regard for doctrinal issues, Member States may sometimes fi nd it diffi  cult to imple-
ment private law directives. They may strain national private law on different levels: 
a terminological level, a structural level or the level of legal principles. The Dutch 
legislator has chosen to implement EU private law directives in the Dutch Civil Code. 
Since a civil code ideally governs every aspect of private law, it is understandable 
that the Dutch legislator has adopted this strategy. In addition, the piecemeal devel-
opment of EU private law – harmonising only small areas of law at a time – means 
that the general legal doctrines are required to give the implementation measures 
effect. However, adopting this strategy of implementation does impose an additional 
burden on the legislator. Not only is the legislator obliged to correctly transpose the 
directive before the end of the implementation period, it will also have to make sure 
that the Civil Code retains a level of coherence and consistency.

The implementation of the title transfer fca has clearly demonstrated that the Dutch 
Civil Code may not always be fl exible enough to incorporate elements of EU law. If 
an EU legal concept is (potentially) incompatible with a provision in the Dutch Civil 
Code, the legislator should admit this and adopt an exceptional provision, rather than 
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trying to stretch or diminish the scope of a provision by reinterpreting that provision. 
The latter strategy has a number of problems. If the legislator – wrongly – believes 
that a provision in the Dutch Civil Code should be interpreted narrowly, the legis-
lator may choose not to adopt any specifi c implementation measures, because, in its 
view, the directive does not clash with national law. The result is that the directive 
in question will not have been properly implemented in national law. Even though 
the reinterpretation is not binding, the judiciary is obliged to interpret national law 
in conformity with the directive. As a consequence, the judiciary may have to adopt 
the legislator’s interpretation, provided of course that this is possible. This problem, 
however, does not occur with respect to title transfer fca because Article 7:55 DCC 
can be interpreted in accordance with the Collateral Directive.

Another problem with this strategy is that it undermines the authority of the 
provision that has been reinterpreted. If the provision must be attributed a different 
meaning in light of the directive, it stands to reason that this provision has the same 
meaning outside the scope of the directive. Since the legal provisions in a civil code 
are often interconnected to a greater or lesser extent, reinterpreting one provision 
may have consequences for the coherence of the entire structure. If for instance 
Article 3:84 par. 3 DCC had to be interpreted in such a way that it no longer formed 
an impediment for the effectiveness of the title transfer fca, the doors would again 
be wide open for parties to transfer property for security purposes even outside the 
scope of the fca. This will in turn lead to all sorts of questions, because the current 
system is not tailored to a transfer for security purposes.

So, if a particular legal concept in an EU directive is incongruous with a provision 
of national law, it is better to simply exclude the applicability of that provision to 
the EU legal concept. Even though it is possible to alter the national provision to cor-
rectly implement the directive, this option may not always be advantageous. If the 
alteration affects many areas of the law, it may be diffi  cult to draw up this alteration 
properly. This matter will likely also be the subject of debate both in parliament and 
the legal doctrine. However, a Member States is obliged to transpose a directive wit-
hin the implementation period. For this reason, it is better to introduce a legislative 
proposal to alter the provision in question or perhaps even remove it from the Dutch 
Civil Code after the directive has been implemented.

The implementation of the security fca has demonstrated that a directive can 
disrupt national law on a structural level. Even though the Dutch Civil Code may 
be familiar with a particular property right introduced by a directive, the require-
ments for creating that property right may of course still be different. In principle, 
the creation of a limited property right under the Dutch Civil Code requires an act of 
establishment performed by someone who has the power of disposal on the basis of 
a valid cause. The form and substance of the act of establishment are dependent on 
the type of property that is being encumbered. Since the structure of the Civil Code 
is layered, provisions in other parts of the Dutch Civil Code – in particular the Books 
3, 5, 6 and 7 – may presc ribe additional requirements. If the EU directive contains 
requirements that are unfamiliar – or partly unfamiliar – to the Dutch Civil Code, 
the Dutch legislator should explicitly mention these requirements in the implemen-
tation measures. As was explained above, the Collateral Directive requires that the 
collateral is brought under the control or possession of the collateral taker. Even 
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though the Dutch Civil Code is unfamiliar with the term control, it has chosen not to 
adopt this requirement in the implementation measure. Article 7:51 under (c) DCC 
does not explicitly require that the pledgee has control or possession of the collate-
ral. The consequence of this choice is that the scope of Title 7.2 DCC is larger than it 
needs to be. Some pledge fcas are governed by both the Directive and the Dutch Civil 
Code, while others are solely governed by the Dutch Civil Code.

The advantage of explicitly adopting these unfamiliar requirements is that the 
provisions that implement a directive remain a fi efdom of their own. If the discre-
pancies between the directive and the Dutch Civil Code are on a structural level, 
inconsistencies will occur in the fabric of the Dutch Civil Code. As was said earlier, 
provisions in a civil code form a structure, because they are to a greater or lesser 
extent interconnected. These provisions are the result of a careful balancing of the 
different interests involved. If the requirements introduced by the directive are 
undesirable, the impact on the structure of the Dutch Civil Code will necessarily be 
limited. The reverse of course does not mean that the directive will have an imme-
diate impact on the structure of the Dutch Civil Code. The implementation provisi-
ons remain isolated. However, if these requirements are desirable, the provisions 
may plant the idea for a structural change.

In this connection, it must be noted that the Europeanisation of property law 
is still at a rudimentary state. This is different for consumer law. Even though the 
development of EU consumer law has occurred in a piecemeal manner, a number 
of loosely coherent systemic elements can be discerned, such as  withdrawal rights, 
unfair terms and  remedies in case of non-conformity. Since these elements are 
written for consumer-to-business contracts, it is doubtful whether these elements 
are suitable for further implementation. For the sake of clarity, it may be sensible to 
create a higher degree of coherence and consistency within these elements, but this 
is up to the European legislator. As the number of directives concerning property law 
increases,  it is possible that a number of EU elements become manifest. These ele-
ments might operate as a beacon at sea. If the Dutch legislator decides at one point 
to adopt legislative measures to make property law more consistent and coherent, it 
can use these elements as building blocks.

As was said above, directives concerning private law are instrumental, because they 
are adopted in the interest of the internal market. Since the EU legislator sometimes 
adopts innovative solutions – having little regard for doctrinal issues – it may be 
diffi  cult to implement these directives into the Dutch Civil Code. This problem may 
especially arise when a directive introduces a new property right or an unorthodox 
modality to an existing property right, due to the numerus clausus.

The implementation of the right of use has shown how the legislator should deal 
with directives that introduce a modality that strains the normal type of a particular 
property right. Although it is certainly sensible to implement new property rights 
within the existing system it may not always be possible with regard to European 
property rights. As the implementation of the right of use has demonstrated, sys-
temic elements are not always easy to identify. The legal doctrine is often divided 
about the workings of a particular legal device. Even if a systemic element can be 
identifi ed, the EU directive must provide suffi  cient leeway to implement the modality 
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in accordance with that systemic element. When this is not possible, a functional 
approach should be adopted. A result must be achieved that is similar to that of the 
systemic element. So, if for instance a particular systemic element aims to protect 
the owner of the encumbered property, but cannot be employed for the implemen-
tation of an EU directive, the legislator should adopt measures to provide a similar 
protection to the owner. An important condition of course is that the directive allows 
Member States to adopt such a protective measure.

It was said in Chapter 1 that the systemic elements emerging from the consumer 
acquis might compete with the general doctrine of contract law. These elements are 
more pragmatic and user-friendly compared to the national doctrines of contract 
law that deal with a similar matter. Furthermore, the territorial scope of the EU sys-
temic elements is much wider compared to national contract law. These elements 
apply to a larger number of contracts and the EU legislator regularaly modifi es the 
existing directives to meet new challenges and developments. However, since the 
number of directives dealing with property law is still low, systemic elements of EU 
property law have not yet emerged. It is therefore unlikely that the right of use will 
in practical terms discard the traditional doctrine of property law.

 The legislator will nevertheless have to determine whether this new modality 
should be implemented on a wider scale. Even though the scope of a directive is 
usually limited, the implementation of a new modality may have an outward pres-
sure. Legal subjects may want to adopt this modality to the same property right 
outside the scope of the directive. The question thus arises whether it is sensible to 
introduce a similar modality to the same property right in the Dutch Civil Code. As 
was explained above, the right of use has very little merit outside the scope of the 
pledge fca. This of course does not mean that in the future, modalities introduced by 
a directive could not be useful outside their original scope of application.



465

SUMMARY

EU law infl uences the development of national private law. Its impact predominantly 
concerns the law of obligations, in particular consumer law. Up till now, only a few 
directives have been adopted that harmonise areas of property law. This number 
may increase in the future. The continuing market integration leads to more cross-
border transactions. Since discrepancies between national laws may impede the 
functioning of the internal market, it is possible that the EU legislator will adopt new 
directives and regulations. The advantage of harmonising areas of private law by 
way of directives is that they are binding as to their result. Member States are free to 
determine how to achieve that result.

The central question of this book is how the Dutch legislator should implement 
directives that deal with matters of property law. Since Directive 2002/47/EC con-
cerning fi nancial collateral arrangements (hereinafter: the Collateral Directive or 
Directive) is one of the few directives that actual interferes with property law, this 
study has been restricted to the implementation of that directive. Even though ana-
lysing the implementation of one directive is far from ideal, a number of lessons can 
be learned from this experience for the implementation of future directives con-
cerning property law.

The Dutch legislator has adopted the policy to implement private law directives 
in the Civil Code as much as possible. This policy has also been followed with regard 
to the Collateral Directive. A new title has been adopted in Book 7 – Title 7.2 on 
fi nancial collateral arrangements. The advantage of this policy is that the measures 
adopted to implement private law directives are concentrated at one place. Legal 
provisions concerning private law should be placed together for the sake of a proper 
and clear organisation of the Civil Code. An important consequence of this policy is 
that the legislator will have to take care that the Civil Code remains coherent and 
consistent. In case of implementing directives on property law, the system of pro-
perty law must remain intact as much as possible.

Different strategies can be followed to implement directives. The fi rst possibility 
is to implement directives outside the system by adopting exceptional provisions. As 
a consequence, there will be little interaction between the European element and 
national property law. Another strategy is conversion. The directive will as much 
as possible be woven in the structure of Dutch property law. Another technique to 
achieve this result is to convert the terminology of the directive into national law 
idiom. Converting terminology is not without danger, because the converted terms 
cannot renounce their European origin. Since terms in a directive have an auto-
nomous meaning – independent of national law – it is possible that they will have a 
different meaning from their national law counterparts. The ideal of law as a unity 
will thus be affected. A similar problem can also occur on a structural level. Provi-
sions may be diffi  cult to embed within the existing structure, because they may be 
the result of a different weighing of interests. Finally, the legislator may choose to 
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implement a directive beyond its proper scope. Certain elements of a directive could 
also proof useful on a large scale.

In order to determine which strategy or combination of strategies is useful, it will be 
necessary to look at the reason behind the relevant provisions. A legal provision is often 
the result of a weighing of interests. Directives that are based on Article 114 TFEU have 
a functional character, because they aim to improve the functioning of the internal 
market. The weighing of interests at a European level will therefore be different from 
that on a national level. If this divergence is too great, it will perhaps be wise to imple-
ment the directive outside the system of property law. The balance of interests made 
by the European legislator might nevertheless provide a fresh perspective on Dutch 
property law. Some national legal provisions will have to be altered to create better 
law, others may be redundant and can better be removed from the Dutch Civil Code.

Part one
The fi rst part of this book has focused on the question whether the Civil Code is 
fl exible enough to incorporate the title transfer fi nancial collateral arrangement. An 
important characteristic of the Collateral Directive is that it contains two techniques 
of providing fi nancial collateral. One technique is the transfer of fi nancial collateral 
(hereinafter: the title transfer fca) and the second is the creation of a security right 
(hereinafter: the security fca). Financial collateral consists of fi nancial instruments, 
cash, i.e. money credited to an account, and credit claims.

Even though Dutch law had recognised the fi duciary transfer for security pur-
poses since the Bierbrouwerij decision of 1929, this legal device is banned under 
the new Dutch Civil Code of 1992. Article 3:84 par. 3 DCC explicitly determines that 
security is no longer a valid cause for the transfer of a good; the same is true for 
a legal act that lacks the purport that the good shall  fall within the transferee’s 
patrimony after transfer. According to the parliamentary documents, the rationale 
behind Article 3:84 par. 3 DCC is twofold: (i) preventing that rights with respect to 
a good are divided by way of a transfer in a manner not recognised by law and (ii) 
abolishing the transfer for security purposes because the transferee obtains more 
rights than his interest – i.e. security – can justify. The new Civil Code provides for an 
undisclosed pledge as an alternative to the transfer for security purposes.

The introduction of Article 3:84 par. 3 DCC has not only meant a discontinuity 
of the legal tradition as developed since 1929, but also made the legal system less 
fl exible, because it is no longer possible to transfer goods by way of security. It is not 
surprising that the judiciary has tried to limit the scope of Article 3:84 par. 3 DCC for 
the benefi t of the fi nancial practice. An important milestone is the Sogelease deci-
sion. The Dutch Supreme Court has interpreted Article 3:84 par. 3 DCC in a narrow 
manner. An agreement to transfer property will only qualify as a forbidden cause for 
transfer if the transferee’s powers are restricted to taking recourse against the trans-
ferred good. In case the debtor defaults, the transferee will only be entitled to sell 
the transferred good and use the proceeds to settle the debt, under the obligation to 
hand over any surplus. Parties should in that case have established a security right.

Although Article 3:84 par. 3 DCC has lost some of its meaning due to the Sogelease 
decision, it is still not possible to transfer goods for security purposes. As a result, the 
Dutch Civil Code was not fl exible enough to incorporate the title transfer fca. A title 



Summary 

467

transfer fca might for instance contain a contractual term that the collateral taker 
shall take recourse against the fi nancial collateral in case of default, and  pay any 
surplus to the collateral provider. Even though a title transfer fca must have effect in 
the laws of the Member States, the aforementioned example of an fca would not be 
a valid cause for transfer (Article 3:84 par. 3 DCC). The contractual term betrays the 
parties’ intention to transfer property for security purposes. Additional measures 
were thus necessary to ensure the correct implementation of the title transfer fca.

The legislator has nevertheless tried to resolve this tension by reinterpreting the 
Sogelease criterion. Article 7:55 DCC, that has been introduced to implement the 
Collateral Directive, determines that a transfer on the basis of an fca is not a transfer 
in the sense of Article 3:84 par. 3 DCC. According to the minister responsible, this 
provision is actually superfl uous. The term security in the sense of Article 3:84 par. 
3 DCC refers to the type of security provided by a security right like a pledge. A dis-
tinction must be made between this type of security and the type of security used by 
the Collateral Directive. The Directive uses the term security in the sense of its eco-
nomic effect. This type of security can be achieved by an agreement that obliges to a 
full transfer of fi nancial collateral. A title transfer fca would allegedly not constitute 
a forbidden cause for transfer. Even though it is not entirely clear what the minister 
responsible meant with the phrase ‘security in the sense of its economic effect’, the 
restrictions imposed on the transferee in the sense of the Sogelease criterion must 
apparently be understood as restrictions of a proprietary nature. The transferee’s 
powers may not be curbed to create what in essence is a proprietary right to take 
recourse against the transferred good. Contractual restrictions on the other hand are 
allowed.

It is doubtful whether this approach ensures that the title transfer fca can have 
full effect in Dutch law. The Dutch legislator has tried to give a quasi-authentic inter-
pretation of Article 3:84 par. 3 DCC – which goes beyond Article 7:55 DCC – but 
this interpretation is not binding on the judiciary. The Dutch Supreme Court could 
adopt a different view. Nevertheless, courts are obliged to interpret national law – in 
particular the implementation measures – in conformity with a directive. The effec-
tiveness of a title transfer fca can be ensured by interpreting Article 7:55 DCC in such 
a manner that Article 3:84 par. 3 DCC does not apply to the title transfer fca.

There is another reason that the legislator’s approach is undesirable. According 
to the minister responsible the term security used by the Collateral Directive must 
be distinguished from the term security in the sense of Article 3:84 par. 3 DCC. Since 
the title transfer fca leads to a full transfer, the collateral taker obtains security in the 
sense of its economic effect. The value of the transferred fi nancial collateral serves to 
cover the (value) of the relevant fi nancial obligation, while the collateral is no longer 
available to the collateral provider’s other creditors. This result however does not fi t 
well within the Dutch legal tradition which has tried to protect the interest of the 
security provider and his other creditors. This was also true for the fi duciary transfer 
for security purposes. Nevertheless, the Dutch legislator of 1992 chose to abolish this 
legal device, because the security taker obtained more rights than his interest could 
justify. It is therefore remarkable that the present legislator seems to fi nd the type 
of security provided by a title transfer fca acceptable. The collateral taker acquires 
full entitlement to the fi nancial collateral without having to account for any surplus 
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value. Although the legislator’s interpretation of Article 3:84 par. 3 DCC is not bin-
ding, this interpretation may obtain authority if future legislation is based on it. The 
Pawn Agreement Act of 11 September 2013 bears the mark of this interpretation. A 
transfer of ownership on the basis of a pawn agreement is not a transfer in the sense 
of Article 3:84 par. 3 DCC, even though it clearly serves a security purpose.

Article 3:84 par. 3 DCC has to a large extent lost its meaning. This provision only 
wants to prevent that rights, by way of a transfer, are divided over a good in a manner 
not recognised by law. Since property law is familiar with the principle of numerus 
clausus, parties are only capable of creating those property rights recognised by law. 
For this reason, it is perhaps better to abolish Article 3:84 par. 3 DCC. The removal of 
this provision would imply that it is again possible to transfer property for security 
purposes. Since Dutch law has always tried to balance the interests of the security 
taker and the security provider, a legal regime will have to be introduced for the 
security transfer. This is also in keeping with the laws in other European countries. A 
legal regime for the security transfer could to a large extent be based on the regime 
developed by the Dutch Supreme Court under the old Civil Code. Nevertheless, a 
legislative proposal to introduce such a regime would probably cause a long debate 
both in parliament and the legal doctrine. Given the relatively short period in which 
the Collateral Directive had to be implemented, it would not have been wise to abo-
lish Article 3:84 par. 3 DCC at that occasion. The implementation of the Collateral 
Directive was a subject matter in its own right and should not be overshadowed by a 
debate about the abolition of Article 3:84 par. 3 DCC. A legislative proposal to abolish 
this provision could be introduced at a later time.

Part two
The second part of this book concerns the provision of fi nancial collateral on the 
basis of a security fca. Since Title 7.2 of the Dutch Civil Code is based on the existing 
system of property law, the establishment of a pledge over fi nancial collateral occurs 
in accordance with Article 3:236 par. 1 in conjunction with Article 3:84 par. 1 DCC. 
On the basis of Article 1 par. 5 of the Directive, it is applicable after the fi nancial col-
lateral has been provided and if this provision can be evidenced in writing. Since the 
legal principles and interests underlying Article 1 par. 5 of the Directive are no longer 
prominent in Dutch law, the question arises whether this approach was prudent.

A number of interests and principles underpin the aforementioned provision. The 
Directive aims to establish a minimum regime at an EU level for the provision of 
fi nancial collateral. It also provides for rapid and non-formalistic enforcement pro-
cedures in order to safeguard fi nancial stability and to prevent the contagion risk in 
case of default. These aims are predominantly achieved through the prohibition of 
formalities (Article 3 of the Directive). Member States are not allowed to make the 
creation, validity, enforceability, the admissibility in evidence of an fca dependent 
on the performance of any formal act. The same is true for the provision of fi nancial 
collateral. Even though the Directive does not defi ne the term formal act, recital 10 
gives a few examples, like the execution of any document in a specifi c form or in a 
particular manner, the making of any fi ling with an offi  cial or public body or regis-
tration in a public register. Not every requirement will qualify as a formal act. The 
requirements prescribed by national law for the transfer or the creation of a security 
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right over fi nancial instruments other than book entry securities will not considered 
to be formalities. Recital 10 of the preamble mentions a number of examples like 
endorsement in case of securities to order and the recording on the issuer’s register 
in the case of registered instruments.

Even though market effi  ciency is an important pillar, the EU legislator wanted 
to strike a balance between the interest of market effi  ciency and the safety of third 
parties, preventing inter alia the risk of fraud (recital 10). This balance is achieved 
through the scope of the Directive. Article 1 par. 5 of the Directive determines that 
the Directive applies to fi nancial collateral, once it has been provided and if that 
provision can be evidenced in writing. The term ‘provision’ means that the collateral 
is transferred, held, registered or otherwise designated so as to be in the possession 
or under the control of the collateral taker or of a person acting on the collateral 
taker’s behalf.

The act of provision results in the collateral taker having control or possession 
of the fi nancial collateral. Since provision is a prerequisite for the application of the 
Directive to the collateral, it is important to determine the meaning of the terms con-
trol and possession. As was said earlier, terms and concepts that are used in direc-
tives have an autonomous meaning, independent from the meaning of national law 
homonyms. The terms possession and control suggest that the collateral taker must 
have some degree of power over the collateral. What degree of control is required 
will depend on the underlying purpose, or purposes of the requirement to provide 
collateral. Three interests can be derived from this passage in recital 10.

First of all, the requirement of provision serves the interest of publicity. The fact 
that the collateral taker has control over the provided collateral signals to the rest 
of the world that it is no longer at the free disposal of the collateral provider. Recital 
10 employs the term dispossession in this connection. This term conjures up the 
idea of a traditional pledge. Under the laws of many Member States, the pledge was 
a so-called real contract which meant that the pledged object had to be placed into 
the possession, or direct physical control, of the pledgee, or a designated third party. 
This requirement of dispossession prevented the risk of a false appearance of wealth, 
and in an indirect way functioned as a means of publicity. Support for this theory can 
also be derived from the preparatory documents. During the co-decision procedure, 
the European and Social Committee proposed to introduce a real-time information 
system for the collateral provided by a fi nancial entity. This proposal clashed with 
the Commission’s intention not to interfere with the laws of the Member States con-
cerning registration and publicity. Introducing the requirement that the collateral 
taker should have control of the fi nancial collateral could be seen as the result of a 
compromise.

The second interest that is served by the requirement of provision is the principle 
of specifi city. Pursuant to this principle, it must be suffi  ciently clear what the object 
is of a particular property right. Article 1 par. 5 of the Directive gives expression to 
this principle by requiring that the evidencing of the provision must allow for the 
identifi cation of the fi nancial collateral. For this purpose, it is suffi  cient to prove that 
the book entry securities have been credited to, or form a credit in, the relevant 
account. A similar requirement applies to the provision of cash.
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The requirement of provision also contributes to the interest of market effi  ciency. 
In Swedbank, the CJEU stated that the requirement of provision is designed to ensure 
that the collateral taker is actually in a position to dispose of the collateral when 
an enforcement event occurs. The Directive provides for swift and non-formalistic 
enforcement procedures which should limit the contagion risk and help safeguard 
fi nancial stability. Requiring provision of the collateral contributes to the attain-
ment of this objective, because it enables the collateral taker to actually dispose of 
the collateral in case of default. This link between provision and market effi  ciency 
should not be overstretched. Market effi  ciency is predominantly achieved through 
deformalisation of the enforcement procedures.

The next question is what degree of control is required under the Directive. Since 
the requirement of provision must be linked to the principle of publicity, the degree 
of control must be such that the outside world is informed about the fact that the 
collateral provider is no longer entitled to freely dispose of the collateral. The rele-
vant test is thus whether the collateral taker has negative control of collateral. He 
must be able to both factually and legally prevent the collateral provider from dis-
posing of the collateral. Since the Dutch legislator has chosen to implement the 
Directive on the basis of the existing system of property law, the establishment of a 
pledge occurs in accordance with Article 3:84 par. 1 DCC in conjunction with Article 
3:98 DCC. Article 7:51 par. 1 under (c) DCC does not explicitly require that the col-
lateral taker has control or possession of the collateral. Even though this strategy of 
implementation advances the idea of law as a unity, it has been unwise for a number 
of reasons.

Adopting this strategy suggests that Dutch law is compatible with Article 3 of 
the Directive, the so-called prohibition of formalities. The establishment of a pledge 
over the different types of fi nancial collateral is incompatible with the prohibition of 
formalities on several points.

The requirements for establishing a pledge over credit claims are incompatible 
with Article 3 of the Directive. Since Title 7.2 of the Dutch Civil Code is founded on 
the general system of property law, the establishment of a disclosed pledge on the 
basis of an fca mandatorily requires both a deed of pledge and giving notice to the 
debtor (Article 3:236 par. 2 in conjunction with Article 3:94 par. 1 DCC). Establish-
ing an undisclosed pledge requires either an authentic deed or registered private 
deed (Article 3:239 par. 1 DCC). These requirements, however, are incompatible with 
the revised Article 3 of the Directive. This provision seems to make a distinction 
between the provision of collateral that is effective between the parties to the fca, 
and the effect of this provision with respect to the debtor and other third parties. 
Member States may require the performance of a formal act, such as notifi cation 
and registration, for purposes of perfection, priority, enforceability or admissibility 
in evidence against the debtor or third parties. The prohibition of formalities is fully 
applicable with respect to the provision of credit claims between the collateral pro-
vider and collateral taker. Under Dutch law, however, the establishment of a pledge 
leads to the creation of a right that is effective against the world. It is unfamiliar with 
the distinction between a pledge that is only effective between the pledgor and the 
pledgee, and a pledge that is effective erga omnes. As a consequence, the requirement 
of notifi cation constitutes a formal act that is forbidden under the Directive.
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Article 3 of the Directive also leads to diffi  culties with respect to the provision 
of cash collateral. Under Dutch law, money credited to a bank account constitutes 
a claim against the bank for payment of the credit-balance. Even though the Dutch 
legislator is free to determine the qualifi cation of cash, it must make sure that 
the establishment of a pledge over cash answers to the requirement of Article 3 
of the Directive. The establishment of a disclosed pledge over a claim requires 
both the drafting of a deed of pledge and notifi cation. A deed of pledge is a docu-
ment that contains a description of the pledged claims which has to be signed 
by the pledgor. Since a deed is a document that has to be made up in a particular 
form, it constitutes a formal act for the purpose of the Directive. The problem is 
not so much that the deed has to contain a description of the encumbered claims. 
On the basis of Article 1 par. 5 of the Directive, the evidencing of the provision 
must allow for the identifi cation of the fi nancial collateral. Notifi cation of the 
account bank is also not problematic, because this is necessary to ensure con-
trol. The real diffi  culty is the requirement of a signed document. Even though in 
practice the collateral provider will in most cases sign the deed of pledge, Dutch 
law may not require a signed document as a condition for the establishment of a 
pledge over cash collateral.

This prohibition of formal acts is also diffi  cult to reconcile with the system of 
Dutch property law. Since property rights are effective against the rest of the world, 
the interest of legal certainty demands certainty about the existence of a property 
right and certainty about its content and object. Formalities play a vital role in this 
regard. They operate as a threshold with respect to the disposal of property rights. 
Parties who wish to transfer a property right will have to fulfi l a number of man-
datory requirements for that purpose. In line with the threshold function, formal 
requirements serve as marks of recognition. Since the formal requirements have 
been fulfi lled to establish or transfer a property right, third parties will be able to 
recognise the existence of a property right. Article 3 of the Directive undermines 
these important functions of formal acts, namely formality as a threshold and for-
mality as a mark of recognition.

The interplay between deformalisation and the requirement of provision does 
not fi t well within the system of Dutch property law. Control, as was said earlier, 
serves a number of interests, including publicity. Despite the fact that Dutch law 
adheres to the principle of publicity, it is not prominent in all areas of property law. 
Publicity takes a central place in the area of immovable property law, because every 
act of disposition with regard to immovable property has to be registered in the 
public register. However, the principle of publicity is less prominent in the area of 
property law that deals with movables. The Dutch Civil Code recognises both the 
disclosed pledge and the undisclosed pledge over movable objects as well as over 
claims. It must be reiterated that cash constitutes a claim against the bank for the 
payment of the credit balance. Since Article 7:51 under (c) of the Directive does not 
require that the pledgee has control of the collateral, both the disclosed pledge over 
cash and the undisclosed pledge fall within the scope of Title 7.2 DCC. If the parties 
wish for the Directive to be applicable, the collateral taker will need to have control, 
but this is not necessary for the applicability of Title 7.2.
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The aforementioned interplay fi ts better in the English legal system that has a  
registration system for security rights, or charges. Charges over a company’s pro-
perty will have to be registered in order to be effective against certain third parties, 
including the bankruptcy trustee (Section 859H of the Companies Act 2006). Since 
registration constitutes a formal act for the purpose of the Directive, it cannot be 
prescribed in relation to the provision of fi nancial collateral. The Financial Collateral 
Arrangement Regulations (FCARs n° 2) thus make an exception to the requirement of 
registration with respect to the creation of a security interest in fi nancial collateral, 
on the condition that the collateral has been provided in the sense of the Directive. 
The requirement of dispossession makes more sense in this type of system, because 
both dispossession and registration serve the interest of publicity.

Since the principle of publicity is less prominent with regard to movable objects 
and claims, it is doubtful whether the choice to implement the Directive on the exis-
ting structure of property law was sensible. The downside of this approach is that 
the provision of cash collateral – i.e. the establishment of a disclosed pledge – offers 
no advantage to the collateral taker. A pledge over cash collateral will be governed 
by Title 7.2 DCC, provided that the scope-provision of Article 7:52 DCC is fulfi lled. 
Whether the pledgee has control of the collateral is irrelevant. It would have been 
better, if the defi nition of the pledge fca explicitly required that the collateral taker 
had control over the pledged collateral. This strategy offers two advantages. On the 
one hand, the scope of Title 7.2 DCC will be restricted to a pledge fca that requires the 
collateral taker to have control. Dispossession is thus necessary in order to benefi t 
from the regime of Title 7.2 DCC. On the other hand, the requirement of dispos-
session gives expression to the principle of publicity. Even though publicity is not 
prominent in this particular area of property law – i.e. security rights over movables 
and claims – imposing the requirement of dispossession may serve as a landmark. 
The principle of publicity should acquire a more prominent place within the area of 
security rights, for instance by adopting a registration system. Since security rights 
are a species of property rights, they are effective against the world. For this reason, 
third parties should be able to know about the existence of a property right. Adop-
ting a registration system is also in keeping with the development in Europe. The 
argument that (Dutch) banks have no need for a registration system, because they 
have other means to discover the legal position of potential clients, is not convincing. 
It might be an indication that the Dutch market of providing credit is a closed mar-
ket, in which only a few players are active. A system of undisclosed security rights 
may actually hamper the free movement of capital. Since this system of establishing 
security rights is not transparent, only those players that know the trick of the trade 
are able to operate within this opaque market. Banks from other Member States will 
hesitate to operate on this market, because they do not know whether the debtor’s 
goods are suitable as collateral. A more transparent system may thus be required to 
serve the interest of market integration.

Part Three
Part three of this book has dealt with the right of use. Member States must ensure 
that the collateral taker can exercise a right of use over the provided collateral (Arti-
cle 5 Directive). If parties to a security fca have agreed to a right of use, the collateral 
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taker will be entitled to use and dispose of the fi nancial collateral as if he were the 
owner. This means that the collateral taker is entitled to dispose of the collateral 
even though the debtor is not in default. A right of use is diffi  cult to reconcile with 
the traditional concept – or normal type – of a pledge, because the sole interest of 
the pledgee in the object is security. If the debtor is in default, the pledgee can take 
preferential recourse against the pledged good. Since the right of use blurs the dis-
tinction between a security right and the right of ownership, the question arises how 
the implementation of the right of use relates to the principle of numerus clausus.

The numerus clausus entails that the system of property law is closed, because the 
legislator determines which property rights are recognised and what their content 
is. Even though the purpose and meaning of the numerus clausus are unclear, one 
could argue that it aims to establish a proper organisation of property rights. In the 
literature, both dogmatic reasons and law and economics reasons are given that the 
system of property law is closed. According Struycken, the numerus clausus entails an 
instruction to the legislator to respect the system of property law. New legislation on 
property law should therefore be embedded in the existing system as much as pos-
sible. He believes that maintaining the system serves the interest of legal certainty.

However, this strategy will not always be possible with regard to the implemen-
tation of directives. Member States must ensure that a directive is properly imple-
mented within their legal system. If an EU legal concept is incompatible with Dutch 
property law, it may not be possible to implement it within the system of property 
law. The substitution mechanism offers a good example. On the basis of Article 5 
par. 2 of the Directive, the collateral taker who exercises a right of use incurs the obli-
gation to transfer equivalent collateral. If the equivalent collateral has been trans-
ferred to the collateral provider, a substitution will occur. The equivalent fi nancial 
collateral will be subject to the same security fca, and will be treated as having been 
provided at the same time as the original collateral. Since a proprietary substitution, 
as a rule, occurs immediately under Dutch law, the form of substitution prescribed 
by the Directive cannot be implemented on the basis of the existing system of pro-
perty law.

The legislator’s choice to enhance the collateral provider’s position is sensible. 
Since the right to be transferred equivalent collateral merely constitutes a personal 
right, the collateral provider bears the risk that the collateral taker becomes bank-
rupt. In order to mitigate this risk, the Dutch legislator has enhanced the collateral 
provider’s position by granting him a privilege over all the collateral taker’s cash 
and fi nancial instruments to secure his claim to be transferred equivalent collateral 
(Article 7:53 par. 3 DCC). This enhancement is not only in keeping with the idea to 
protect the collateral provider, but also helps to ensure fi nancial stability and miti-
gate contagion risk. However, it would have been better to grant the collateral taker 
a right of pledge over the goods that the collateral taker has acquired by exercising 
the right of use. This ensures a closer connection between the provided collateral 
and the proceeds acquired by selling it. Furthermore, the collateral taker can directly 
exercise the right of pledge in case the collateral taker goes bankrupt.

Sometimes embedding will not be possible because the relevant systemic element 
itself is not clear-cut. It is possible that an element has received little attention in 
the legal doctrine, or the element has not yet taken its defi nitive shape. In that case, 
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the relevant systemic element will have to be construed which is a highly normative 
endeavour. An example is the nature of the right of use. Since the right of use is con-
cluded in connection with the establishment of a right of pledge, it stands to reason 
that this right is part of the bundle of rights and powers that make up the pledge. 
This construction may be problematic if the secured claim is assigned to a third 
party. The assignee after all acquires the pledge that has been created on the basis 
of an fca, including the right of use. When neither the collateral provider nor the 
assignee belongs to one of the parties mentioned in Article 7:52 par. 1 DCC,  the right 
of use will fall outside the scope of Title 7.2 DCC. As a result, it is unclear whether 
Article 7:53 DCC is still applicable. Furthermore, the collateral provider may end up 
in a worse position, if the assignee does not fall under the scope of Article 7:52 par. 
1 DCC. A public institution or a fi nancial institution in the sense of Article 7:52 par. 1 
DCC is often considered to be more fi nancially reliable.

The Dutch Civil Code contains similar powers of disposal – namely the power to 
repledge and the power of disposal with regard to the usufruct. However, it is not 
entirely clear whether these powers are part of the limited property right. As a con-
sequence, identifying the relevant systemic element with regard to the nature of the 
power of disposal is not simple. A choice will nevertheless have to be made with regard 
to the nature of the right of use. The right of use is a power that is part of the right of 
pledge. Since the assignment of the secured claim leads to diffi  culties, an exception 
will have to be made. This means that the right of use will not pass to the assignee.

Implementing the right of use also raises the question whether this modality 
should be introduced on a larger scale, i.e. outside the scope of the fca. This question 
must nevertheless be answered in the negative for a number of reasons. Introducing 
a right of use on a larger scale would, as was said earlier, undermine the normal type 
of pledge. The principal purpose of a right of pledge is security; it offers the creditor 
the right to take preferential recourse against the encumbered good. A right of use 
would lead to a hybrid limited property right, blurring the distinction between a 
security right and ownership.

However, a number of European legal systems are familiar with this hybrid 
property right. French law, for instance, is familiar with the so-called antichrèse, or 
antichresis. The antichresis serves as a possessory security right over immovable 
property, while at the same time it grants the secured creditor the right to enjoy-
ment. He may for instance lease the immovable property to a third party and keep 
the rental payments. Under German law it is possible to establish a so-called Nut-
zungspfandrecht or use-pledge. The German Bürgerliches Gesetzbuch is only familiar 
with the possessory pledge. As a rule, the pledgee is not allowed to use the encum-
bered object or enjoy the fruits thereof. However, pursuant to § 1213 BGB, the right 
of pledge can be established in such a way that the pledgee shall be entitled to the 
enjoyment of the encumbered object.

It appears from the right of use, the antichresis and the use-pledge that there 
is a connection between the requirement of dispossession and the right to use the 
encumbered object. This connection is understandable from an economic point of 
view. If the secured creditor who has control or possession of the encumbered object 
only has a duty of care with regard to the object, neither the security provider nor 
the security taker could exploit it. Allocating the right to use the object to the person 



Summary 

475

who has direct control over the good, i.e. the secured creditor, might prevent this 
deadweight burden. However, such a right of use would not be sensible in Dutch 
law, because it is familiar with both the disclosed pledge and the undisclosed pledge. 
There is therefore no need to introduce such a right of use.

The introduction of a right of use may also have undesirable side effects. Banks 
may use this new instrument to circumvent particular barriers, like the fi xation prin-
ciple embedded in Article 23 and 35 of the Dutch Bankruptcy Act. Imagine the follo-
wing situation. A bank acquires a mortgage over an immovable object that has been 
rented out to a third party. In order to maximise the security, the bank will also want 
to obtain a right of pledge over the existing and future rent claims. A similar result 
could be achieved by establishing a use-security right over the immovable object. On 
the basis of this right, the bank will become entitled to the fruits of the immovable, 
including the rent claims. Even though the achieved result appears similar to that of 
the pledge, the underlying technique is fundamentally different. Since the bank has a 
property right to use the encumbered object and enjoy the fruits thereof, it will have 
droit de préférence. The bank will thus be entitled to the rent claims even if they arise 
after the security provider has been declared bankrupt.

General lessons for future implementation
The main question of this book is how the legislator should implement directives 
that concern property law. Since this book has predominantly focused on the imple-
mentation of the Collateral Directive, it is not easy to draw general conclusions. 
Nevertheless, a number of lessons can be drawn from this experience.

As was said above, the legislator has chosen to implement directives harmonising 
areas of private law within the Dutch Civil Code. This strategy has the advantage 
that rules of private law are concentrated at one place. A possible downside is that 
it leads to a double burden. On the one hand, the legislator is obliged to correctly 
implement an EU directive, and on the other hand it will have to make sure that the 
Civil Code maintains a certain level of coherence and consistency.

The implementation of the Collateral Directive has demonstrated that the Civil 
Code is not always fl exible enough to incorporate aspects of a directive. If a Euro-
pean legal device is (possibly) diffi  cult to reconcile with the Civil Code, the legis-
lator needs to adopt exceptional provisions rather than to attempt to alter the scope 
of the existing provisions by reinterpreting them. This strategy of reinterpretation 
has a number of disadvantages. In the fi rst place, the reinterpretation is not binding 
upon the judiciary. Although national courts are obliged to interpret national law in 
conformity with a directive, a judge could decide that the existing legal provisions 
cannot be interpreted in conformity with the directive. Furthermore, this strategy 
affects the authority of the legal provision. If an existing legal provision has to be 
interpreted in accordance with a directive, the question will arise whether it should 
be attributed that meaning outside the scope of the directive. Since provisions in 
a code are often interconnected – which will usually be the case with the general 
provisions of Book 3 of the Civil Code – a reinterpretation may affect the system’s 
coherency. It is thus better to exclude the applicability of the national provision in 
question to the European legal device.  A legislative proposal to alter or even abolish 
the national provision could be made after the implementation of the directive.
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The implementation of the security fca has demonstrated that a directive can 
strain Dutch property law on a structural level. Even if the Civil Code is familiar with 
a particular property right, a directive may prescribe different or additional conditi-
ons. For the applicability of the Collateral Directive, it is necessary that the fi nancial 
collateral is provided. The collateral has to be brought in the possession or under 
the control of the collateral taker. Nevertheless, the Dutch legislator has chosen not 
to include the terms ‘possession’ and ‘control’ in the implementation measure. As 
a result, the scope of Title 7.2 DCC is larger than it needs to be. Some pledges over 
fi nancial collateral will be governed by both Title 7.2 DCC and the Collateral Direc-
tive, while others are merely governed by Dutch law.

The advantage of explicitly adopting the additional conditions is that the provisi-
ons of the implementation measures remain a fi efdom of their own. The provisions 
within the Dutch Civil Code form a structure because they are to a greater or lesser 
extent interconnected. They are the result of a specifi c weighing of interests. If the 
conditions imposed by the Directive are based on a different weighing of interests, 
a tension can arise on a structural level. In that case, it is better to implement this 
aspect of the directive outside the system. If the number of directives concerning 
property law increases, it is possible that European systemic elements will become 
discernible. These elements could be used as building blocks to make the system of 
property law more coherent and consistent.

The right of use is an example of a modality that strains the normal type of a 
property right, namely the right of pledge. Even though it is wise to embed new 
property rights within the existing system of property law, this strategy may not 
always be possible with regard to European property rights. As the implementation 
of the right of use has demonstrated, systemic elements will not always be clear-cut. 
The systemic element may have received little attention in the legal doctrine, or the 
element may not have yet obtained its defi nitive shape. Even if a systemic element 
could be identifi ed, the EU directive must provide suffi  cient leeway to embed this 
modality on the basis of this systemic element. When this is not possible, a more 
functional approach should be adopted. A result can perhaps be achieved that leads 
to a similar result as the systemic element. If for instance an element for instance 
aims to protect the owner of the encumbered good, the legislator could adopt mea-
sures to provide the owner a comparable level of protection. An important condition 
is of course that the directive enables the Member States to take such measures.

Furthermore, the legislator will at one point also have to consider whether the 
European modality should be introduced at a larger scale. Although a directive has 
a limited scope, the implementation of a new modality can create an outward pres-
sure. Parties may want to agree to a similar modality with respect to legal devices 
that fall outside the scope of the directive. The question will arise whether a similar 
modality should be introduced in general property law. As was explained above, the 
right of use has little merit outside the scope of the fca. This of course does not mean 
that in the future a directive could not introduce a modality that is also benefi cial 
outside its proper scope.
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SAMENVATTING

Het EU-recht beïnvloedt de ontwikkeling van het nationale vermogensrecht. Deze 
inmenging betreft met name het verbintenissenrecht, in het bijzonder het con-
sumentenrecht. Er is slechts een klein aantal richtlijnen dat raakt aan het goederen-
recht. Mogelijk zal dit aantal in de toekomst toenemen. De verdere marktintegratie 
zal leiden tot meer grensoverschrijdende transacties. Aangezien discrepanties tussen 
nationale regelgeving het functioneren van de interne markt wellicht belemmeren, 
zou de EU-wetgever harmonisatiemaatregelen kunnen nemen in de vorm van richt-
lijnen en verordeningen. Het voordeel van het harmoniseren van privaatrechtelijke 
regels door middel van richtlijnen is dat deze slechts bindend zijn ten aanzien van 
het daaruit voortvloeiende resultaat. Lidstaten zijn bevoegd om zelf te bepalen hoe 
zij dit resultaat willen bereiken (art. 288 TFEU).

In dit boek staat de vraag centraal hoe de wetgever goederenrechtelijke richtlijnen 
zou moeten implementeren in het Nederlandse recht. Aangezien Richtlijn 2002/47/
EG betreffende fi nanciëlezekerheidsovereenkomsten (hierna: de fzo-richtlijn) 
een van de weinige richtlijnen is die daadwerkelijk ingrijpt in het nationale goede-
renrecht, beperkt dit onderzoek zich tot de implementatie van deze richtlijn. Hoewel 
een studie naar de implementatie van slechts één richtlijn verre van ideaal is, kan 
uit deze ervaring een aantal lessen worden getrokken voor het implementeren van 
toekomstige richtlijnen.

Het beleid van de Nederlandse wetgever is om EU-richtlijnen betreffende het 
vermogensrecht zoveel mogelijk in het Burgerlijk Wetboek te implementeren. Dit 
beleid  is ook gevolgd met betrekking tot de fzo-richtlijn. Er is een nieuwe titel opge-
nomen in Boek 7, namelijk Titel 7.2 over fi nanciëlezekerheidsovereenkomsten. Het 
voordeel van dit beleid is dat de implementatiemaatregelen met betrekking tot pri-
vaatrechtelijke richtlijnen bij elkaar worden gebracht. Privaatrechtelijke bepalingen 
zouden zoveel mogelijk op een plek geconcentreerd moeten zijn omwille van een 
gedegen en duidelijke organisatie van het wetboek. Een belangrijke consequentie 
van dit beleid is dat de wetgever ervoor zal moeten zorgen dat het Burgerlijk Wet-
boek een zekere mate van consistentie en coherentie behoudt, niettegenstaande de 
implementatie van de EU-richtlijnen. In het geval van richtlijnen die het goederen-
recht betreffen, zal het goederenrechtelijk systeem zoveel mogelijk moeten worden 
gewaarborgd.

Verschillende strategieën kunnen worden gevolgd om richtlijnen te implemen-
teren. De eerste mogelijkheid is het Europese element buiten het systeem te plaatsen 
door middel van een uitzonderingsbepaling. Hierdoor zal er op dit punt weinig of 
geen directe wisselwerking bestaan tussen het Europese element en het nationale 
goederenrecht. Een andere strategie is conversie. De betreffende richtlijn zal zoveel 
mogelijk worden ingevlochten in de structuur van het Nederlandse goederenrecht. 
Een manier om dit te bereiken is door de terminologie van de richtlijn te conver-
teren naar het idioom van het Burgerlijk Wetboek. Het converteren van termino-
logie is niet zonder gevaar, omdat de Europese termen hun oorsprong niet kunnen 
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verloochenen. Aangezien begrippen in richtlijnen een autonome betekenis hebben 
– onafhankelijk van het nationale recht – bestaat de mogelijkheid dat die begrippen 
een andere betekenis krijgen dan hun nationaalrechtelijke tegenhangers. Hierdoor 
zou het ideaal van recht als eenheid kunnen worden aangetast. Een vergelijkbaar 
probleem zou ook op een structureel niveau kunnen ontstaan. Bepalingen zijn soms 
moeilijk in te passen binnen de bestaande structuur doordat zij het resultaat zijn van 
een andere belangenafweging. Ten slotte zou de wetgever kunnen overwegen  om 
door te harmoniseren. Sommige elementen in een richtlijn kunnen ook buiten de 
reikwijdte van de richtlijn nuttig zijn.

Om te bepalen welke strategie, of combinatie van strategieën, geschikt is, zal het 
nodig zijn om achter de relevante bepalingen te kijken. Bepalingen zijn bijna altijd 
het resultaat van een afweging van belangen. Richtlijnen die zijn gebaseerd op art. 
114 VWEU hebben een functioneel karakter, omdat ze onderdelen van het recht har-
moniseren ten behoeve van de interne markt. Het wegen van belangen op Europees 
niveau zal dan ook afwijken van de afweging op het nationale niveau. Indien deze 
divergentie te groot is, zal het verstandig zijn  om de richtlijn buiten het goederen-
rechtelijke systeem te implementeren. Desalniettemin kan de belangenafweging 
op Europees niveau ook een frisse blik werpen op het Nederlandse goederenrecht. 
Sommige bepalingen moeten wellicht worden aangepast om beter recht te creëren, 
terwijl anderen overbodig zijn en beter verwijderd kunnen worden uit het Burgerlijk 
Wetboek.

Eerste deel
Het eerste deel van dit boek concentreert zich op de vraag of het Burgerlijk Wetboek 
fl exibel genoeg is om de fi nanciëlezekerheidsovereenkomst tot overdracht te incor-
poreren. Een belangrijk kenmerk van  de fzo-richtlijn is dat zij twee technieken voor-
schrijft om fi nanciële zekerheden te verschaffen. Financiële activa moeten als zeker-
heid kunnen worden verschaft op basis van een fzo die leidt tot overdracht (hierna: 
de fzo-overdracht) en een fzo die strekt tot de vestiging van een zakelijk zekerheids-
recht (hierna: de fzo-pandrecht). Het begrip fi nanciële activa omvat fi nanciële 
instrumenten, contanten in de vorm van giraal geld en kredietvorderingen.

Hoewel het Nederlandse recht de overdracht ten titel van zekerheid sinds het 
Bierbrouwerij-arrest uit 1929 had erkend, is deze rechtsfi guur in 1992 afgeschaft 
toen het nieuwe Burgerlijk Wetboek van kracht werd. Artikel 3:84 lid 3 BW bepaalt 
uitdrukkelijk dat zekerheid geen geldige titel is voor overdracht van een goed; 
hetzelfde geldt voor een rechtshandeling die de strekking mist het goed in het ver-
mogen van de verkrijger te doen vallen. Volgens de parlementaire stukken is de 
ratio achter art. 3:84 lid 3 BW tweeledig: (i) het voorkomen dat door middel van een 
overdracht de rechten over een goed worden verdeeld op een wijze die de wet niet 
kent, en (ii) het verbieden van de zekerheidsoverdracht omdat zij de verkrijger meer 
rechten verschaft dan  zijn belang – zekerheid – rechtvaardigt. Als alternatief voor 
de zekerheidsoverdracht bevat het huidige Burgerlijk Wetboek een stil pandrecht.

De invoering van art. 3:84 lid 3 BW betekende niet alleen een breuk met de tradi-
tie zoals die zich sinds 1929 had ontwikkeld. Zij maakte het Nederlandse rechtssys-
teem ook minder fl exibel, omdat het niet langer mogelijk is goederen ten titel van 
zekerheid over te dragen. Het is dan ook niet verwonderlijk dat sinds de invoering 
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van art. 3:84 lid 3 BW, de rechtspraak heeft gepoogd de reikwijdte van deze bepaling 
te beperken ten behoeve van de praktijk. Een belangrijke mijlpaal in deze ontwikke-
ling is het Sogelease-arrest. De Hoge Raad heeft art. 3:84 lid 3 BW op een beperkte 
manier uitgelegd. Een overeenkomst tot overdracht is alleen een verboden titel in 
de zin van art. 3:84 lid 3 BW, indien zij strekt tot verhaal. De bevoegdheden van de 
verkrijger zijn dan beperkt tot het nemen van verhaal op het overgedragen goed. 
Wanneer de schuldenaar in verzuim is, zal de verkrijger enkel bevoegd zijn het goed 
te gelde te maken om zich uit de opbrengst te voldoen, onder de gehoudenheid een 
eventueel overschot af te dragen. Partijen hadden in dat geval een pand- of hypo-
theekrecht moeten vestigen.

Hoewel art. 3:84 lid 3 BW door het Sogelease-arrest aan betekenis heeft ingeboet, 
is het nog steeds niet mogelijk onder het huidige regime om goederen ten titel van 
zekerheid over te dragen. Als gevolg hiervan, was het Burgerlijk Wetboek niet fl exi-
bel genoeg om de fzo-overdracht te incorporeren. Een fzo-overdracht zou bijvoor-
beeld een contractuele bepaling kunnen bevatten op grond waarvan de zekerheids-
nemer verplicht is om in geval van verzuim verhaal te nemen op de overgedragen 
fi nanciële activa en een eventueel overschot af te dragen aan de zekerheidsgever. 
Hoewel een fzo, in overeenstemming met haar bepalingen, volledige werking moet 
kunnen hebben in de lidstaten, zou het zojuist gegeven voorbeeld van een fzo geen 
geldige titel opleveren voor overdracht (art. 3:84 lid 3 BW). De contractuele bepaling 
verraadt immers de intentie van partijen om fi nanciële activa over te dragen ten titel 
van zekerheid. Aanvullende maatregelen waren dus nodig om ervoor te zorgen dat 
de fzo-overdracht volledige werking kon hebben.

De wetgever heeft desalniettemin geprobeerd om deze spanning op de te los-
sen door het Sogelease-criterium opnieuw te interpreteren. Artikel 7:55 BW, dat ter 
implementatie van de fzo-richtlijn is ingevoerd, bepaalt dat een overdracht op grond 
van een fzo geen overdracht is in de zin van art. 3:84 lid 3 BW. Volgens de verant-
woordelijke minister is deze bepaling strikt genomen overbodig. De term zekerheid 
in art. 3:84 lid 3 BW verwijst naar het type zekerheid dat wordt geboden door een 
beperkt zekerheidsrecht, zoals een pandrecht. Er moet volgens de minister een 
onderscheid worden gemaakt tussen dit type zekerheid en de term ‘zekerheid’ zoals 
die in de fzo-richtlijn wordt gebruikt. De richtlijn hanteert deze term in de zin van 
het economische effect. Dit type zekerheid kan worden bereikt door een overeen-
komst te sluiten die verplicht tot volledige overdracht van de fi nanciële activa. Een 
fzo-overdracht zou daarom naar verluidt geen verboden titel voor overdracht zijn. 
Hoewel het niet geheel zeker is wat de verantwoordelijke minister heeft bedoeld 
met de frase ‘zekerheid in de zin van het economische effect’, moeten de beperkin-
gen geformuleerd in het Sogelease-arrest blijkbaar worden begrepen als beperkin-
gen van goederenrechtelijke aard. De bevoegdheden van de verkrijger mogen niet 
in goederenrechtelijke zin worden beperkt tot het nemen van verhaal. Verbintenis-
rechtelijke beperkingen zijn blijkbaar wel geoorloofd.

Het is twijfelachtig of deze aanpak kan verzekeren dat de fzo-overdracht volledig 
effect zal hebben in het Nederlandse recht. De wetgever heeft weliswaar beoogd 
om een quasiauthentieke interpretatie te geven aan art. 3:84 lid 3 BW – die ver-
der reikt dan alleen art. 7:55 BW – maar deze interpretatie is niet bindend voor de 
rechtspraak. De Hoge Raad zou immers kunnen afwijken van het standpunt van de 
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minister. Rechters zijn evenwel verplicht om nationale wetgeving – in het bijzonder 
de implementatiewetgeving – zoveel mogelijk richtlijnconform uit te leggen. De 
effectiviteit van een fzo-overdracht kan worden gewaarborgd door art. 7:55 BW zo 
uit te leggen dat art. 3:84 lid 3 BW niet van toepassing is op de fzo-overdracht.

Er is nog een andere reden dat de aanpak van de wetgever onwenselijk is. Vol-
gens de verantwoordelijke minister moet er een onderscheid worden gemaakt tus-
sen de term zekerheid in de enge betekenis van Titel 3.9 BW en de term zekerheid 
zoals gebruikt in de fzo-richtlijn. Aangezien de fzo-overdracht leidt tot een volledige 
overdracht, verkrijgt de zekerheidsnemer zekerheid in de economische zin. De waarde 
van de overgedragen fi nanciële activa dient de (waarde van de) fi nanciële verplich-
ting af te dekken, en is bovendien afgeschermd voor de overige schuldeisers van de 
zekerheidsgever. Dit resultaat past echter niet in de Nederlandsrechtelijke traditie. De 
ontwikkeling van de fi duciaire zekerheidsoverdracht heeft namelijk laten zien dat er 
steeds geprobeerd is om de belangen van de zekerheidsgever en diens overige schuld-
eisers te beschermen. De wetgever heeft er in 1992 evenwel voor gekozen om deze 
rechtsfi guur af te schaffen, omdat de zekerheidsnemer meer rechten verkreeg dan 
zijn belang kon rechtvaardigen. Het is daarom opmerkelijk dat de huidige wetgever 
zekerheid in de zin van de fzo-richtlijn aanvaardbaar acht in het Nederlandse recht. De 
zekerheidsnemer verkrijgt immers de volledige gerechtigdheid tot de fi nanciële activa 
zonder dat hij een eventuele overschot hoeft af te dragen aan de zekerheidsgever.

Hoewel de interpretatie van de wetgever ten aanzien van art. 3:84 lid 3 BW 
niet direct bindend is, kan zij gezag krijgen indien toekomstige wetgeving hierop 
wordt gebaseerd. De Wet van 11 september 2013 bevattende regels met betrekking 
tot pandbeleningen draagt de sporen van deze interpretatie. Een overdracht op 
basis van een pandbeleningsovereenkomst zou geen overdracht zijn  in de zin van 
art. 3:84 lid 3 BW, ook al strekt zij duidelijk tot zekerheid.

Het lijkt erop dat art. 3:84 lid 3 BW nog slechts een beperkte betekenis heeft. 
Deze bepaling zou slechts willen voorkomen dat door middel van een overdracht de 
rechten over een goed worden verdeeld op een wijze die de wet niet kent. Aangezien 
het goederenrecht niet, of slechts in beperkte mate, ter vrije beschikking van partijen 
staat, dient art. 3:84 lid 3 BW – op deze manier geïnterpreteerd – geen werkelijk 
doel meer. Als gevolg hiervan is het beter om art. 3:84 lid 3 BW uit het wetboek te 
schrappen.

Indien art. 3:84 lid 3 BW uit het wetboek werd verwijderd, zou de overdracht 
ten titel van zekerheid weer mogelijk zijn. Aangezien het Nederlandse recht er altijd 
naar heeft gestreefd om de belangen van de zekerheidsnemer en die van de zeker-
heidsgever en zijn andere schuldeisers in evenwicht te brengen, zal het nodig zijn 
een wettelijke regeling te ontwerpen. Een dergelijke ontwikkeling is ook zichtbaar 
in andere Europese rechtsstelsels. Hoewel het ontwerpen van een regeling waar-
schijnlijk niet heel ingewikkeld is – een dergelijke regeling kan voor een groot deel  
worden gebaseerd op het regime van voor 1992 – zou een wetsontwerp naar ver-
wachting leiden tot een langdurig debat zowel in het parlement als de juridische 
doctrine. Gegeven de korte termijn voor het implementeren van de fzo-richtlijn zou 
het onverstandig zijn geweest om art. 3:84 lid 3 BW bij deze gelegenheid te schrap-
pen. De implementatie van de fzo-richtlijn was een onderwerp op zichzelf en zou 
niet overschaduwd moeten worden door een debat over het schrappen van art. 3:84 
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lid 3 BW. Een wetsvoorstel voor de schrapping van deze bepaling zou op een later 
moment kunnen worden ingediend.

Tweede deel
Het tweede deel van dit boek betreft de verschaffi  ng van fi nanciële activa op grond 
van een fzo-pandrecht. Artikel 7:51 onder (c) BW defi nieert de fzo-pandrecht als een 
overeenkomst op grond waarvan een pandrecht wordt verschaft over de fi nanciële 
activa. Aangezien Titel 7.2. gebaseerd is op het bestaande systeem van het goederen-
recht, geschiedt de vestiging van een pandrecht op fi nanciële activa in overeenstem-
ming met art. 3:236 juncto art. 3:84 lid 1 BW. Op grond van Artikel 1 lid 5 van de 
fzo-richtlijn is de richtlijn van toepassing zodra de fi nanciële activa zijn verschaft en 
op voorwaarde dat de verschaffi  ng kan worden aangetoond met schriftelijke bewijs-
stukken. Aangezien de rechtsbeginselen en belangen die ten grondslag liggen aan 
het vereiste van art. 1 lid 5 van de fzo-richtlijn niet langer prominent zijn in dit deel 
van het goederenrecht, rijst hier wederom de vraag of de gekozen aanpak verstandig 
was.

Aan de genoemde bepaling ligt een aantal belangen en beginselen ten grond-
slag. Een van de pijlers van de richtlijn is markeffi  ciëntie. De richtlijn beoogt een 
minimum regime te introduceren met betrekking tot de verschaffi  ng van fi nanciële 
activa als zakelijke zekerheidstelling. Zij voorziet tevens in het instellen van snelle en 
niet-formalistische executoriale procedures om de fi nanciële stabiliteit te waarbor-
gen en besmettingseffecten te beperken in geval een van de partijen nalatig is in de 
nakoming. Deze doelstellingen worden bereikt door het verbieden van formaliteiten 
(art. 3 fzo-richtlijn). Lidstaten mogen de geldigheid, derdenwerking, afdwingbaar-
heid of toelaatbaarheid als bewĳs van een fi nanciëlezekerheidsovereenkomst of de 
verschaffi  ng van als zekerheid verschafte fi nanciële activa uit hoofde van een fzo 
niet afhankelijk stellen van het vervullen van enige formaliteit. Hoewel een defi nitie 
van het begrip formaliteit ontbreekt, noemt overweging 10 van de preambule wel 
enkele voorbeelden, zoals het verlĳden van enigerlei akte, in een bepaalde vorm 
of op een bepaalde wĳze, de inschrĳving bĳ een offi  ciële of overheidsinstantie en 
inschrijving in een openbaar register. Niet ieder vereiste zal als formaliteit worden 
gekwalifi ceerd. Vereisten die de nationale wetgeving voorschrijft voor de overdracht 
of de vestiging van een zakelijk zekerheidsrecht op andere fi nanciële instrumenten 
dan girale effecten worden niet beschouwd als formaliteiten. Overweging 10 van de 
preambule noemt nog een aantal voorbeelden van vereisten die geen formaliteiten 
zijn, zoals endossement in geval van effecten aan order en de inschrijving in het 
register van de emittent.

Hoewel markteffi  ciëntie een belangrijke pijler is van de fzo-richtlijn, heeft de EU-
wetgever gepoogd een evenwicht te bewerkstelligen tussen het belang van markt-
effi  ciëntie en de veiligheid van de partijen en derden opdat onder andere het risico 
van fraude wordt voorkomen. Dit evenwicht wordt bereikt door de reikwijdte van 
de richtlijn. Zoals gezegd, bepaalt art. 1 lid 5 van de fzo-richtlijn dat de richtlijn van 
toepassing is zodra de fi nanciële activa zijn verschaft en de verschaffi  ng door middel 
van schriftelijke bewijsstukken kan worden aangetoond. De term ‘verschaffi  ng’ heeft 
een specifi eke betekenis binnen de richtlijn. Financiële activa zijn verschaft wan-
neer deze daadwerkelĳk worden geleverd, overgedragen, gehouden, ingeschreven 
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in een register of anderzĳds gekwalifi ceerd, zodat zĳ in het bezit of onder de con-
trole komen van de zekerheidsnemer of een persoon die namens de zekerheids-
nemer optreedt. De begrippen controle en bezit suggereren dat de zekerheidsnemer 
een zekere macht kan uitoefenen over de fi nanciële activa. De mate van controle zal 
afhankelijk zijn van de onderliggende doelstellingen van het verschaffi  ngsvereiste. 
Volgens overweging 10 beoogt de richtlijn een evenwicht te bewerkstelligen tus-
sen markteffi  ciëntie en de veiligheid van partijen en derden, zodat onder andere het 
risico van fraude wordt verminderd. Drie verschillende belangen kunnen worden 
onderscheiden.

In de eerste plaats dient het vereiste van verschaffi  ng het belang publiciteit. De 
omstandigheid dat de zekerheidsnemer controle heeft over de fi nanciële activa geeft 
het signaal aan de rest van de wereld dat deze niet langer ter vrije beschikking staan 
van de zekerheidsgever. Overweging 10 in de Engelstalige versie van de fzo-richt-
lijn hanteert de term ‘dispossession’, i.e. het afstand doen van de controle over de 
fi nanciële activa. Deze term is veelzeggend, omdat zij het beeld oproept van een 
traditioneel pandrecht. In veel lidstaten was de pandovereenkomst een zogenaamd 
reëel contract, hetgeen inhield dat de zaak in het bezit, of de directe fysieke macht, 
van de pandnemer of een derde moest worden gebracht. De vestiging van een vuist-
pand vereist nog steeds dat de zaak wordt afgegeven. Het afgeven van de zaak voor-
komt een valse schijn van welvaart en is indirect een vorm van publiciteit. Steun 
voor deze gedachte, kan worden gevonden in de voorbereidende documenten van 
de fzo-richtlijn. Tijdens de co-decisieprocedure stelde het ESC voor om een realtime 
informatiesysteem te introduceren voor fi nanciële instrumenten die als zakelijke 
zekerheid zijn verschaft. Dit voorstel botste met het voornemen van de Commissie 
om de nationale wetgeving omtrent registratie en publiciteit ongemoeid te laten. De 
invoering van het vereiste dat de zekerheidsnemer bezit of controle moet hebben 
over de fi nanciële activa zou als een compromis kunnen worden gezien.

Het tweede belang dat gediend wordt met het verschaffi  ngsvereiste is het begin-
sel van specifi citeit. Volgens dit beginsel moet het voldoende duidelijk zijn wat het 
voorwerp is van een bepaald goederenrechtelijk recht. Artikel 1 lid 5 van de richtlijn 
geeft uitdrukking aan dit beginsel door te bepalen dat de verschaffi  ng op zodanige 
wijze kan worden aangetoond dat de betrokken als zekerheid verschafte fi nanciële 
activa kunnen worden geïdentifi ceerd. Met betrekking tot girale effecten is het vol-
doende om aan te tonen dat zij gecrediteerd of als krediet op de betrokken rekening 
zĳn bĳgeschreven. Een soortgelijke bepaling geldt voor de verschaffi  ng van contan-
ten. Het volstaat om aan te tonen dat zij zijn gecrediteerd of als creditsaldo op een 
rekening zijn bijgeschreven.

Het vereiste dat de fi nanciële activa moeten worden verschaft, draagt ook bij aan 
het belang van markeffi  ciëntie. In de Swedbank-zaak heeft het HvJEU geoordeeld 
dat het verschaffi  ngsvereiste ertoe strekt te verzekeren dat de zekerheidsnemer bij 
het plaatsvinden van de afdwingingsgrond werkelijk over die activa kan beschikken. 
De richtlijn voorziet immers in het instellen van snelle en non-formalistische exe-
cutoriale procedures teneinde fi nanciële stabiliteit te waarborgen en besmettings-
effecten te beperken in geval van verzuim. De band tussen het verschaffi  ngsvereiste 
en het belang van markteffi  ciëntie moet niet te veel worden benadrukt. Markteffi  -
ciëntie wordt vooral bereikt door de deformalisering van executoriale procedures.
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Vervolgens is de vraag gerezen welke mate van controle de zekerheidsnemer 
moet hebben over de fi nanciële activa. Aangezien het verschaffi  ngsvereiste ver-
band houdt met het belang van publiciteit, zal de mate van controle zodanig moeten 
zijn dat het voor derden voldoende duidelijk is dat de zekerheidsgever niet langer 
vrijelijk kan beschikken over de fi nanciële activa. De toets lijkt te zijn of de zeker-
heidsnemer negatieve controle heeft over de goederen. Hij moet zowel juridisch 
als feitelijk in staat zijn om de zekerheidsgever te beletten om over de fi nanciële 
activa te beschikken. Aangezien de wetgever ervoor gekozen heeft om de richtlijn  te 
implementeren op basis van het bestaande vermogensrecht, zal de vestiging van een 
pandrecht geschieden overeenkomstig art. 3:84 lid 1 BW in samenhang met 3:98 
BW. Artikel 7:51 lid 1 onder (c) BW bepaalt niet uitdrukkelijk dat de zekerheids-
nemer bezit of controle moet hebben over de fi nanciële activa. Hoewel deze imple-
mentatie-strategie de idee van recht als eenheid benadrukt, is zij om een aantal 
redenen onverstandig geweest.

Het volgen van deze strategie suggereert dat het Nederlandse recht verenigbaar 
is met art. 3 van de fzo-richtlijn – het verbod van formaliteiten. De vestiging van 
een pandrecht op de verschillende vormen van fi nanciële activa botst op meerdere 
punten met het formaliteitenverbod.

In de eerste plaats zijn de vereisten voor de vestiging van een pandrecht op kre-
dietvorderingen niet verenigbaar met art. 3 van de fzo-richtlijn. Richtlijn 2009/44/EC 
heeft de reikwijdte van de fzo-richtlijn uitgebreid, waardoor het mogelijk is gewor-
den om kredietvorderingen te verschaffen als fi nanciële zekerheid. Aangezien Titel 
7.2 van het Burgerlijk Wetboek is gebaseerd op het algemene systeem van het goede-
renrecht, vereist de vestiging van een openbaar pandrecht over kredietvorderingen 
op basis van een fzo zowel de opmaak een akte tot vestiging als mededeling aan de 
schuldenaar (art. 3:236 lid 2 j° art. 3:94 lid 1 BW). Het vestigen van een stil pandrecht 
vereist een authentieke akte of een geregistreerde onderhandse akte (art. 3:239 
lid 1 BW). Deze vestigingsvereisten zijn evenwel niet te verenigen met het gewijzigde 
art. 3 van de fzo-richtlijn. Deze bepaling lijkt een onderscheid te maken tussen de 
verschaffi  ng van kredietvorderingen die werking heeft tussen partijen van de fzo en 
het effect van die verschaffi  ng ten opzichte van de schuldenaar en andere derden. 
Lidstaten mogen formaliteiten voorschrijven, zoals het doen van een mededeling, 
ten behoeve van de totstandkoming, graad van voorrang, afdwingbaarheid of toe-
laatbaarheid als bewijs jegens de debiteur of derde partijen. Het formaliteitenverbod 
is onverkort van toepassing op de verschaffi  ng van kredietvorderingen als zekerheid 
tussen de zekerheidsgever en de zekerheidsnemer. Het Nederlandse recht maakt 
evenwel geen onderscheid tussen een pandrecht dat effectief is tussen de pandhou-
der en de pandgever enerzijds, en een pandrecht dat tegenwerpelijk is aan derden. 
De vestiging van een pandrecht leidt tot het ontstaan van  een recht dat erga omnes 
effect heeft. Hierdoor zullen het mededelingsvereiste en het registratievereiste moe-
ten worden beschouwd als verboden formaliteiten.

Artikel 3 van de fzo-richtlijn leidt ook tot moeilijkheden met betrekking tot het 
verschaffen van contanten als fi nanciële zekerheid. Naar Nederlands recht vormt 
geld dat gecrediteerd is op een bankrekening een vordering op de bank tot beta-
ling van het saldo. Hoewel de Nederlandse wetgever vrij is om te bepalen hoe giraal 
geld moet worden gekwalifi ceerd, dient hij ervoor te zorgen dat de vestiging van 
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een pandrecht over contanten voldoet aan art. 3 van de fzo-richtlijn. De vestiging 
van een openbaar pandrecht over een vordering vereist zowel de opmaak van een 
pandakte gevolgd door een mededeling aan de schuldenaar. Een pandakte is een 
geschrift dat een omschrijving bevat van de te verpanden vordering en ten minste 
door de pandgever moet zijn ondertekend. Aangezien de akte dus een document is 
dat in een bepaalde vorm moet zijn opgemaakt, is zij aan te merken als een formaliteit 
in de zin van de fzo-richtlijn. Het probleem is niet zozeer dat de akte een beschrijving 
moet bevatten van de vordering. Op grond van art. 1 lid 5 van de fzo-richtlijn moet de 
verschaffi  ng immers kunnen worden aangetoond op zo’n manier dat de betrokken 
fi nanciële activa kunnen worden geïdentifi ceerd. Het vereiste dat er een mededeling 
moet worden gedaan aan de bank waar de rekening wordt aangehouden, is ook niet 
direct problematisch. De mededeling zorgt er immers voor dat de zekerheidsnemer 
controle heeft over de vordering. Het knelpunt is het vereiste van een ondertekend 
geschrift. Hoewel de partijen bij een fzo-pandrecht de pandakte in de praktijk veelal 
zullen ondertekenen, kan het Nederlandse recht een ondertekend geschrift niet 
voorschrijven voor de vestiging van een pandrecht over contanten.

Dit verbod van formaliteiten is ook moeilijk te verenigen met het systeem van het 
Nederlandse goederenrecht. Aangezien goederenrechtelijke rechten derdenwerking 
hebben, vereist het belang van rechtszekerheid dat het voldoende duidelijk is dat 
een goederenrechtelijk recht bestaat alsmede de inhoud daarvan en wat het voor-
werp is van dit recht. Formaliteiten spelen hierbij een belangrijke rol. Ze werken als 
een soort drempel voor het beschikken over goederenrechtelijke rechten. Partijen 
die een goed willen overdragen, zullen een aantal dwingendrechtelijke formaliteiten 
moeten vervullen. In het verlengde  van deze drempelfunctie dienen formaliteiten 
als een herkenningsteken. Aangezien de formaliteiten moeten worden vervuld ten-
einde een goed over te dragen of een beperkt recht te vestigen, kunnen derden het 
bestaan van het recht herkennen. Artikel 3 van de fzo-richtlijn ondermijnt deze 
belangrijke functies van formaliteiten, ten behoeve van markteffi  ciëntie.

Het verschaffi  ngsvereiste van art. 1 lid 5 van de richtlijn dient een evenwicht te 
bewerkstelligen tussen markteffi  ciëntie en de veiligheid van de partijen bij de fzo 
en derden. Deze wisselwerking tussen deformalisering en het verschaffi  ngsvereiste 
past niet goed in het Nederlandse goederenrecht. Hoewel het publiciteitsbeginsel 
algemeen wordt erkend, is het niet in alle onderdelen van het goederenrecht promi-
nent aanwezig. Het publiciteitsbeginsel speelt een centrale rol bij onroerende zaken 
en andere registergoederen, maar is minder sterk aanwezig bij roerende zaken en 
andere niet-registergoederen, zoals vorderingen. Onder het Burgerlijk Wetboek is 
het immers mogelijk om zowel een openbaar als een stil pandrecht te vestigen. Zoals 
gezegd, moeten contanten naar Nederlands recht worden beschouwd als een vorde-
ring op de bank tot betaling van het creditsaldo. Aangezien art. 7:51 onder (c) BW 
niet vereist dat de zekerheidsnemer  controle heeft over de fi nanciële zekerheid, valt  
zowel het openbaar pandrecht als het stil pandrecht onder het bereik van Titel 7.2 
BW. Indien partijen willen dat de fzo-richtlijn van toepassing is, moeten ze ervoor 
zorgen dat de zekerheidsnemer controle of bezit heeft van de verpande fi nanciële 
activa. Dit laatste is evenwel niet nodig voor de toepasselijkheid van Titel 7.2 BW.

De genoemde wisselwerking past beter in het Engelse rechtssysteem dat een 
registratiesysteem kent. Zekerheidsrechten over de goederen van een company – de 
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zogeheten charge – dienen te worden geregistreerd om effectief te zijn tegenover 
bepaalde derden (Section 859H Companies Act 2006). Aangezien registratie als 
een verboden formaliteit wordt beschouwd in de zin van de richtlijn, kan zij niet 
als voorwaarde gelden voor de verschaffi  ng van fi nanciële activa als zekerheid. De 
Financial Collateral Arrangements Regulations (n° 2) maken daarom een uitzondering 
op het registratievereiste met betrekking tot de vestiging van een zekerheidsrecht 
over fi nanciële activa, mits deze zijn verschaft in de zin van de fzo-richtlijn. In een 
dergelijk systeem heeft het verschaffi  ngsvereiste een duidelijke betekenis, omdat 
het een uitzondering vormt op het registratievereiste.

Aangezien het publiciteitsbeginsel in het Nederlandse recht niet sterk aanwezig 
is  met betrekking tot roerende zaken en andere niet-registergoederen, is de keuze 
om de richtlijn te implementeren op basis van het bestaande systeem van het goede-
renrecht minder gelukkig. Deze aanpak geeft geen expressie aan het verschaffi  ngs-
vereiste. Het verschaffen van contanten op basis van een fzo-pandrecht – namelijk 
door het vestigen van een openbaar pandrecht – biedt de zekerheidsnemer nau-
welijks voordeel. Een pandrecht over contanten zal worden beheerst door Titel 7.2 
BW, mits voldaan is aan de reikwijdtebepaling van art. 7:52 BW. De omstandigheid 
dat de zekerheidsnemer al dan niet controle heeft, maakt daarbij niet uit. Het ware 
beter geweest als de defi nitie van de fzo-pandrecht uitdrukkelijk zou vereisen dat 
de zekerheidsnemer controle had over de verpande fi nanciële activa. Deze aanpak 
biedt twee voordelen. In de eerste plaats zal de reikwijdte van Titel 7.2 BW beperkt 
zijn tot een pandrecht gevestigd op basis van een fzo waarbij de zekerheidsnemer 
daadwerkelijk controle moet hebben over de fi nanciële activa. Het verschaffen van 
de fi nanciële activa is dus nodig om te profi teren van het regime van Titel 7.2 BW. Ten 
tweede geeft het verschaffi  ngsvereiste uiting aan het publiciteitsbeginsel. Hoewel 
dit beginsel niet heel prominent is bij zekerheidsrechten over roerende zaken en 
andere niet-registergoederen, kan het verschaffi  ngsvereiste als een soort mijlpaal 
fungeren. Het publiciteitsbeginsel zou een belangrijke rol moeten spelen binnen 
het zekerhedenrecht, bijvoorbeeld door het aannemen van een registratiesysteem. 
Aangezien zekerheidsrechten goederenrechtelijke rechten zijn, hebben zij derden-
werking. Derden zouden daarom in staat moeten zijn kennis te nemen van het 
bestaan van dergelijke rechten. De invoering van een registratiesysteem is ook in lijn 
met de Europese rechtsontwikkeling. Het feit dat Nederlandse banken geen behoefte 
zouden hebben aan een registratiesysteem omdat zij andere middelen hebben om 
de relevante informatie over hun potentiële cliënten te achterhalen, is niet over-
tuigend. De afwezigheid van deze behoefte kan een indicatie zijn dat de Nederlandse 
kredietmarkt gesloten is waarin slechts enkele spelers actief zijn. Een systeem van 
stille zekerheden zou zelfs op gespannen voet kunnen staan met het vrije verkeer 
van kapitaal. Aangezien het bestaan van zekerheidsrechten niet transparant is in een 
dergelijk systeem, kunnen alleen de spelers die van de hoed en de rand weten hierin 
opereren. Banken uit andere lidstaten die het fi jne van dit systeem niet kennen, zul-
len aarzelen om op deze markt te opereren. Zij weten immers niet of de goederen 
van de schuldenaar geschikt zijn als onderpand. Een transparanter systeem kan dus 
vereist zijn in het belang van marktintegratie.
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Derde deel
Het derde deel van dit boek behandelt het zogeheten gebruiksrecht. Indien partijen 
tot  een fzo-pandrecht een gebruiksrecht zijn overeengekomen, zal de zekerheids-
nemer bevoegd zijn om de verschafte fi nanciële activa te gebruiken als ware hij de 
eigenaar (art. 5 fzo-richtlijn). Hierdoor kan de zekerheidsnemer beschikken over de 
fi nanciële activa ook al is er geen sprake van verzuim. Een gebruiksrecht is moei-
lijk te verenigen met het traditionele begrip – of normaaltype – van het pandrecht, 
omdat zekerheid het enige belang is dat de pandhouder heeft met betrekking tot het 
verpande goed. Indien de schuldenaar in verzuim is, kan de pandhouder met voor-
rang verhaal nemen op het verpande goed. Aangezien het gebruiksrecht het onder-
scheid tussen het zekerheidsrecht en het eigendomsrecht vertroebelt, rijst de vraag 
hoe de implementatie van het gebruiksrecht zich verhoudt tot het beginsel van de 
numerus clausus.

De numerus clausus houdt in dat het goederenrechtelijke systeem gesloten is, 
doordat de wetgever bepaalt welke goederenrechtelijke rechten worden erkend en 
wat hun inhoud is. Hoewel het doel en de betekenis van de numerus clausus ondui-
delijk zijn, zou men  kunnen verdedigen dat hij een doelmatige organisatie van 
rechten beoogt. In de literatuur worden zowel dogmatische als rechtseconomische 
redenen genoemd dat het goederenrechtelijke systeem gesloten moet zijn. Volgens 
Struycken behelst de numerus clausus ook een rechtsstatelijke verplichting voor de 
wetgever om het goederenrechtelijke systeem te respecteren. Nieuwe wetgeving op 
het gebied van het goederenrecht dient zoveel als mogelijk te worden ingebed in het 
bestaande systeem. Hij meent dat het systeem in stand moet worden gelaten in het 
belang van de rechtszekerheid.

Deze strategie zal niet altijd geschikt zijn voor de implementatie van richtlijnen. 
Lidstaten zijn verplicht om ervoor te zorgen dat richtlijnen correct worden omgezet 
in het nationale recht. Wanneer een Europees rechtsbegrip onverenigbaar is met het 
Nederlandse goederenrecht, zal het wellicht niet mogelijk zijn om dit begrip in te 
bedden in het bestaande systeem. Een voorbeeld is het substitutiemechanisme dat 
de fzo-richtlijn voorschrijft in het kader van het gebruiksrecht. Indien een zeker-
heidsnemer het gebruiksrecht heeft uitgeoefend, zal hij verplicht zijn gelijkwaardige 
activa over te dragen (art. 5 lid 2 fzo-richtlijn). Op het moment dat de gelijkwaar-
dige activa zijn overgedragen, zal er een substitutie plaatsvinden. De gelijkwaardige 
activa zullen onderworpen zijn aan hetzelfde pandrecht, en zullen worden geacht 
op hetzelfde tijdstip te zijn verschaft als de oorspronkelijke fi nanciële activa. Aange-
zien op grond van het Nederlandse recht een goederenrechtelijke substitutie onmid-
dellijk plaatsvindt, zal de door de richtlijn voorgeschreven vorm van substitutie niet 
kunnen worden geïmplementeerd op grond van het bestaande systeem van het 
goederenrecht.

De keuze van de wetgever om de positie van de zekerheidsgever te versterken is 
verstandig. Aangezien het recht van de zekerheidsgever op de overdracht van gelijk-
waardige activa slechts een persoonlijk recht betreft, draagt hij het insolventierisico. 
De wetgever heeft dit risico willen verkleinen, door  de zekerheidsgever een voorrecht 
te verschaffen over alle contanten en fi nanciële instrumenten van de zekerheidsne-
mer voor de vordering tot overdracht van gelijkwaardige activa (art. 7:53 lid 3 BW). 
Deze versterking is niet alleen in lijn met de gedachte om de zekerheidsnemer te 
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beschermen, maar dient ook de belangen van fi nanciële stabiliteit en het voorkomen 
van besmettingsgevaar. Een betere oplossing zou zijn om de zekerheidsgever (daar-
naast) een pandrecht te verschaffen over de goederen die de zekerheidsnemer heeft 
verkregen door het uitoefenen van het gebruiksrecht. Deze oplossing verzekert een 
nauwer verband tussen de verschafte fi nanciële activa en de opbrengsten verkregen 
door het uitoefenen van het gebruiksrecht. Bovendien kan de zekerheidsgever in 
geval de zekerheidsnemer failliet is verklaard, het pandrecht uitoefenen alsof er geen 
faillissement is (art. 57 Fw).

Soms is inbedding in het systeem ook niet mogelijk, omdat het relevante sys-
teemelement zelf onduidelijkheden bevat. Het kan zijn dat dit element nog maar 
weinig aandacht heeft gehad in de literatuur, of het is nog niet volledig uitgekris-
talliseerd. In dat geval zal het systeemelement moeten worden geconstrueerd, het-
geen een normatieve aangelegenheid is. Een voorbeeld daarvan is de aard van het 
gebruiksrecht. Aangezien het gebruiksrecht wordt aangegaan in verband met het 
vestigen van een pandrecht, ligt het voor de hand aan te nemen dat het gebruiks-
recht onderdeel is van de rechten en bevoegdheden van het pandrecht. Deze con-
structie kan problematisch zijn in geval van een cessie. De cessionaris verkrijgt 
immers niet alleen de gesecureerde vordering maar ook het  pandrecht, inclusief het 
gebruiksrecht. Wanneer zowel de zekerheidsgever als de cessionaris niet behoort tot 
een van de partijen genoemd in art. 7:52 lid 1 BW, dan valt het gebruiksrecht buiten 
de reikwijdte van Titel 7.2 BW. Hierdoor ontstaat onduidelijkheid of art. 7:53 BW 
van toepassing is. Bovendien kan de zekerheidsgever door de cessie in een slechtere 
positie komen te verkeren, omdat de cessionaris niet valt onder art. 7:52 lid 1 BW. 
Een overheidsinstantie of een fi nanciële instelling in de zin van art. 7:52 lid 1 BW 
wordt vaak gezien als een betrouwbare partij.

Het Burgerlijk Wetboek bevat een aantal vergelijkbare bevoegdheden dat de 
beperkt gerechtigde kan beschikken over de bezwaarde goederen – namelijk de 
bevoegdheid tot herverpanding en de beschikkingsbevoegdheid in het kader van een 
vruchtgebruik. Er bestaat evenwel onduidelijkheid over de vraag of deze beschik-
kingsbevoegdheid onderdeel is van het beperkte recht. Het identifi ceren van het 
relevante systeemelement met betrekking tot de beschikkingsbevoegdheid is niet 
eenvoudig. Er moet desalniettemin een keuze worden gemaakt met betrekking tot 
de aard van het gebruiksrecht. Het gebruiksrecht is een bevoegdheid op zichzelf dat 
onderdeel uitmaakt van het pandrecht. Aangezien de cessie van de gesecureeerde 
vordering tot moeilijkheden leidt, zal er een uitzondering moeten worden gemaakt. 
Dit betekent dat het gebruiksrecht niet overgaat op de cessionaris.

De implementatie van het gebruiksrecht doet ook de vraag rijzen of het gebruiks-
recht zou moeten worden ingevoerd buiten de reikwijdte van de fzo. Om een aan-
tal redenen moet deze vraag ontkennend worden beantwoord. Invoering van een 
gebruiksrecht op grotere schaal zou het normaaltype van het pandrecht ondermij-
nen. De kern van het pandrecht is zekerheid, i.e. de bevoegdheid om met voorrang 
verhaal te nemen op het verpande goed. De invoering van een gebruiksrecht zou 
leiden tot een hybride rechtsfi guur die het onderscheid tussen een zekerheidsrecht 
en eigendom vertroebelt.

Een aantal Europese rechtsstelsels kent evenwel een dergelijke, hybride rechts-
fi guur. Het Franse recht is bijvoorbeeld bekend met de zogeheten, antichrèse. Zij is 
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een zekerheidsrecht over een onroerende zaak waarbij de zaak buiten de macht van 
de zekerheidsgever moet worden gebracht (dépossession). Aangezien de zekerheids-
nemer tevens een genotsrecht heeft over de zaak, kan hij deze verhuren en de huur-
opbrengsten behouden. Naar Duits recht is het mogelijk om een zogenaamd Nut-
zungspfandrecht te vestigen. Het Duitse BGB is alleen bekend met het vuistpandrecht. 
In de regel is de pandhouder niet bevoegd om de verbonden zaak te gebruiken of de 
vruchten daarvan te genieten.  Op grond van art. §1213 BGB kan de vestiging van een 
pandrecht op zo’n manier geschieden dat de pandhouder bevoegd is de verbonden 
zaak te gebruiken.

Er lijkt een verband te bestaan tussen het vereiste dat de zaak buiten de macht 
van de zekerheidsgever moet worden gebracht en het toekennen van een gebruiks-
recht. De vestiging van een dergelijk recht betekent dat de zaak in de macht van de 
zekerheidsnemer of die van een derde moet worden gebracht. Aangezien de zeker-
heidsnemer alleen een zorgplicht heeft met betrekking tot de zaak, kan hij noch 
de zekerheidsgever gebruik maken van de zaak. Dit welvaartsverlies zou kunnen 
worden opgelost door de persoon die controle heeft over de zaak – in dit geval de 
zekerheidsnemer – een gebruiksrecht toe te kennen. Een dergelijke oplossing is voor 
het Nederlandse recht niet nodig, omdat het zowel bekend is met een vuistpand-
recht als een stil pandrecht.

De invoering van een gebruiksrecht kan ook leiden tot onwenselijke neven-
effecten. Banken zouden een dergelijke rechtsfi guur kunnen gebruiken om bepaalde 
barrières te ontwijken, zoals het fi xatiebeginsel van artt. 23 en 35 Fw. Neem de vol-
gende situatie. Een bank verkrijgt een hypotheekrecht op een onroerende zaak die 
verhuurd is aan een derde. Ten einde de zekerheid te vergroten, wil de bank ook 
een pandrecht verkrijgen op de huidige en toekomstige huurpenningen. Een ver-
gelijkbaar resultaat kan worden bereikt door een gebruiksrecht aan de bank toe te 
kennen. Op basis daarvan zal de bank recht hebben op de (burgerlijke) vruchten van 
de onroerende zaak, inclusief de huurpenningen. Hoewel het resultaat vergelijkbaar 
lijkt met het pandrecht over de huurpenningen is de techniek fundamenteel anders. 
Aangezien de bank een goederenrechtelijk gebruiksrecht heeft met betrekking tot 
de verbonden onroerende zaak, zal dit recht droit de préférence hebben. De bank zal 
gerechtigd blijven tot de huurpenningen, ook als zij ontstaan zijn nadat de zeker-
heidsgever failliet is verklaard.

Algemene lessen voor toekomstige implementatie
De centrale vraag is hoe de wetgever richtlijnen moet implementeren die betrekking 
hebben op het goederenrecht. Aangezien dit boek zich hoofdzakelijk heeft gericht op 
de implementatie van de fzo-richtlijn, is het niet eenvoudig om algemene conclusies 
te trekken. Toch kunnen enkele lessen worden geleerd van deze ervaring.

Zoals gezegd, heeft de wetgever ervoor gekozen om richtlijnen die delen van het 
vermogensrecht harmoniseren te incorporeren in het Burgerlijk Wetboek. Deze stra-
tegie heeft als voordeel dat regelingen omtrent het vermogensrecht zoveel moge-
lijk bij elkaar staan. Het nadeel is dat zij leidt tot een dubbele last. Enerzijds is de 
wetgever verplicht om de richtlijn correct te implementeren en anderzijds zal hij 
ervoor moeten zorgen dat het Burgerlijk Wetboek een zekere mate van consistentie 
en coherentie behoudt.
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De implementatie van de fzo-overdracht heeft aangetoond dat het Burgerlijk 
Wetboek niet altijd fl exibel genoeg is om aspecten van een richtlijn te incorporeren. 
Indien een Europese rechtsfi guur (mogelijk) moeilijk te verenigen is met het Burger-
lijk Wetboek dan dient de wetgever een uitzonderingsbepaling op te nemen in plaats 
van de reikwijdte van bestaande wetgeving op te rekken dan wel te verkleinen door 
middel van een herinterpretatie. Deze strategie van herinterpretatie heeft een aantal 
nadelen. In de eerste plaats is de herinterpretatie niet bindend voor de rechtspraak. 
Hoewel rechters verplicht zijn om het nationale recht zoveel mogelijk richtlijncon-
form uit te leggen, zou een rechter kunnen oordelen dat de bestaande wetgeving 
niet in overeenstemming met de richtlijn kan worden uitgelegd. Bovendien tast deze 
strategie de autoriteit van bepalingen aan. Indien een bestaande bepaling richtlijn-
conform moet worden uitgelegd, rijst de vraag of deze bepaling ook zo moet worden 
uitgelegd buiten de reikwijdte van de richtlijn. Aangezien bepalingen in een wetboek 
vaak met elkaar samenhangen – zoals bij de algemene bepalingen in Boek 3 van 
het Burgerlijk Wetboek veelal het geval zal zijn – kan een herinterpretatie gevolgen 
hebben voor de coherentie van het systeem. Het is dus beter om de toepasselijkheid 
van de nationale bepaling uit te sluiten voor de Europese rechtsfi guur. Een wetsvoor-
stel tot wijziging of eventueel schrapping van de nationale bepaling kan eventueel 
na de implementatie worden ingediend.

De implementatie van de fzo-pandrecht heeft aangetoond dat een richtlijn kan 
botsen met het Nederlandse goederenrecht op een structureel niveau. Hoewel het 
Burgerlijk Wetboek bekend kan zijn met een bepaald goederenrechtelijk recht, kan 
een richtlijn aanvullende of  afwijkende voorwaarden bevatten. Voor toepasselijk-
heid van de fzo-richtlijn is vereist dat de fi nanciële activa worden verschaft. Deze 
moet in het bezit of onder de controle van de zekerheidsnemer worden gebracht. 
De wetgever heeft er evenwel voor gekozen om de termen ‘bezit’ en ‘controle’ niet 
op te nemen in de implementatiewetgeving. Hierdoor is de reikwijdte van Titel 7.2 
BW groter dan die hoeft te zijn. Sommige pandrechten over fi nanciële activa zullen 
worden beheerst door zowel de fzo-richtlijn en het Nederlands Burgerlijk Wetboek, 
terwijl anderen slechts beheerst worden door het Nederlandse recht.

Het voordeel van het expliciet opnemen van die additionele voorwaarden is dat 
de bepalingen in de implementatiewetgeving een afgescheiden gebied blijven. De 
bepalingen binnen het BW vormen een structuur omdat ze in meer of mindere mate 
met elkaar in verband staan. Zij zijn het resultaat van een bepaalde belangenafwe-
ging. Indien de voorwaarden die door de richtlijn worden verlangd, gebaseerd zijn 
op een afwijkende belangenafweging, kan er een botsing ontstaan op een structureel 
niveau. In dat geval kan dit aspect beter buiten het systeem worden geïmplemen-
teerd. Wanneer het aantal richtlijnen op het gebied van het goederenrecht toeneemt, 
zouden er op Europees niveau systeemelementen kunnen ontstaan. Deze kunnen 
mogelijk worden gebruikt als bouwstenen om een meer coherent en consistent nati-
onaal systeem te maken.

Het gebruiksrecht is een voorbeeld van een modaliteit die op gespannen voet 
staat met het normaaltype van een goederenrechtelijk recht, namelijk het pand-
recht. Hoewel het verstandig kan zijn om nieuwe goederenrechtelijke rechten in te 
passen binnen het bestaande systeem van het goederenrecht, zal deze strategie niet 
altijd mogelijk zijn met betrekking Europese goederenrechtelijke rechten. Zoals de 
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implementatie van het gebruiksrecht heeft aangetoond, zullen systeemelementen 
niet altijd duidelijk zijn.  De juridische doctrine is vaak verdeeld over de werking 
van een bepaald systeemelement. Indien er wel een systeemelement kan worden 
geïdentifi ceerd, moet de EU-richtlijn wel voldoende ruimte bieden om de modaliteit 
te implementeren op basis van dit systeemelement. Wanneer zulks niet mogelijk 
is, zal een functionele methode moeten worden gevolgd. Een resultaat kan wellicht 
worden bereikt dat vergelijkbaar is met dat van het systeemelement. Indien een 
bepaald systeemelement bijvoorbeeld beoogt de eigenaar van het bezwaarde goed 
te beschermen, dan zal de wetgever maatregelen kunnen nemen om de eigenaar 
een vergelijkbare bescherming te bieden. Een belangrijke voorwaarde hierbij is dat 
de richtlijn aan lidstaten de vrijheid geeft om dergelijke beschermende maatregelen 
te nemen.

De wetgever zal ook moeten overwegen of de Europese modaliteit moet worden 
ingevoerd op een grotere schaal. Hoewel richtlijnen vaak een beperkte  reikwijdte 
hebben, kan de implementatie van een nieuwe modaliteit een naar buitengerichte 
druk veroorzaken. Partijen zouden een dergelijke modaliteit willen overeenkomen 
bij rechtsfi guren die buiten de reikwijdte van de betreffende richtlijn vallen. De vraag 
rijst dan of een dergelijke modaliteit ook zou moeten worden ingevoerd in het alge-
mene vermogensrecht. Zoals hiervoor is uitgelegd, heeft het gebruiksrecht buiten de 
reikwijdte van de fzo weinig nut. Dit hoeft uiteraard niet altijd het geval te zijn. Een 
nieuwe goederenrechtelijke richtlijn zou een modaliteit kunnen bevatten die wel 
nuttig blijkt te zijn buiten haar oorspronkelijke reikwijdte.
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