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Summary 

 

The European Parliament as a transnational parliament  
A study into popular sovereignty, (con)federalism and European 

 representation of people(s) 

 

This dissertation examines who or what the European Parliament (EP) 

represents or should represent from a comparative law and a theoretical point of 

view. This research question is partly prompted by the notion that there is still 

not a European people, while the Parliament is increasingly attributed powers, 

and this trend is democratically motivated. Apparently, the European Union 

(EU) is more democratic when the EP has more influence on European policy 

and on the Commission. But why is this the case? In the name of whom is the 

Union democratically legitimised by the Parliament? Does it matter to this end 

whether it represents one people, several peoples or ‘the citizens’? And how 

credible are claims like these when they are meticulously studied? This PhD-

thesis aims to closely examine to what extent the European Parliament can play 

a democratic role in the EU, what this role theoretically looks like, and who the 

EP represents while doing this. To this end it develops three theoretical models 

which can help understand the nature of the European Union. Two of these are 

also able to explain the constitutional and representative position of the 

European Parliament. 

 The main delimitation of this research is that popular sovereignty is taken as 

a starting point. Not because it would be the only democratic concept, or even 

because it would without a doubt be the best democratic concept. It is taken as a 

starting point because it is most widely applied by the Member States of the EU 

and because it has good political-historical credentials. For instance, the 

American and French Revolution were to a large extent inspired by popular 

sovereignty, while in many Member States ‘democracy’ is equivalent to popular 

sovereignty. In other words, popular sovereignty has not only been the dominant 

democratic concept in the past centuries; it still is today. That it is also quite 

relevant to the European Union is shown by the case-law of the German 

Bundesverfassungsgericht, which is based on the concept and represents one of 

the dominant theories on the legitimacy of the European Union. 

 The main research question of the dissertation is: To what extent does the 

European Parliament, according to the concept of popular sovereignty, 
contribute to the democratic legitimation of the law of the European Union? In 

answering this question a distinction has consistently been made between 

sovereignty over the legal order and sovereignty in the legal order. The first 

notion describes the position that a sovereign people, theoretically ‘like God’ 

has over the legal order. Usually this position is expressed in preambles that 

stipulate that the constitution is legally based on the will of the people. This 
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PhD-thesis analyses which (meta-legal) ‘competences’ are derived from this 

position. For example, one can think of secession. In the course of the research, 

sovereignty over the legal order is found to be most relevant to the ‘vertical’ or 

(con)federal relations of a constitutional system. On the other hand, sovereignty 

in the legal order is taken to mean to ‘self-government’ of a people. This is 

mainly about the extent to which the people is able to influence or set public 

policy through elected officials. 

 The distinction between sovereignty over the legal order and sovereignty in 

the legal order is not only a useful analytical tool. A central argument of this 

dissertation is that gradually the thesis is developed that parliamentary 

influencing of law and public policy can only be understood as democratic (from 

the point of view of popular sovereignty) if sovereignty over the legal order and 

sovereignty in the legal order go hand in hand. While democracy basically 

means self-government of and by the people, the analysis of this dissertation is 

that a parliament can only democratically legitimate public authority if it 

represents the people that is at the basis of the legal order. Of course, the idea is 

not forgotten that ‘the people’ as such is a theoretical construct: ‘here and now’ 

there are only individuals and not a people. However, chapter 5 develops the 

idea that ‘the people’ is a useful and maybe even necessary presumption, which 

can be used to determine in whose name public authority is exercised. This can 

explain why a majority can legitimately bind a minority, without this being 

autocratic. 

 A second central argument of the book is that the position of the parliament 

can only be understood if account is taken of the fact it represents not one, but 

several peoples. That is why throughout the book, not only the question of what 

the relation between ‘the people’ and its representative is is relevant, but also the 

question of what the relations between the ‘whole’ (for instance the EU) and its 

‘parts’ are (for instance the Member States and/or the peoples). In 

confederations, the representative position of the ‘central’ parliament can only 

be elaborated if it is clear what the relation is between the central people (if such 

exists), the different peoples and the different governments. This also holds true 

for the European Parliament: in order to explain its representative position, not 

only its relation to the other European organs is analysed, but also the relation 

between the EU and its Member States, and that between the different 

component parts of its electorate. For if no European people exists, what it 

represents (for instance the citizens or the peoples) is not the only relevant 

question; what these citizens or peoples are to each other (for instance, do they 

constitute a political community?) is as least as important relevant. 

 The book is divided into two parts: a comparative law part and a conceptual-

theoretical part. Part I analyses the constitutional position of the European 

Parliament, the German Bundestag (federal diet) and the U.S. Congress from a 

historical, a ‘vertical’ or (con)federal, and a ‘horizontal’ or democratic 

perspective. The historical approach is chosen because constitutional systems 

can often only be really understood once their history is understood. The second, 
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‘vertical’ line of description of each chapter analyses the relation between the 

‘whole’ and the ‘parts’ of the applicable constitutional system. Not only is the 

federal organization of a system described, but also the sometimes controversial 

‘nature’ of the (con)federal union. The third line of description discusses what 

Germans call the Legitimationskette (legitimacy chain). This includes both the 

relation between a people and its representatives and the position of the 

parliament in its relation to other constitutional organs. 

 The analysis of the European Parliament in chapter 2 mainly reveals two 

things. Firstly, the nature of the European Union is very controversial. On the 

one hand, it is settled case law of European Court of Justice that European 

Union law flows from an autonomous legal source, is directly applicable in the 

legal orders of the Member States and even has primacy over national law, 

without being dependent on national law for its validity. On the other hand, it is 

settled case law of the German Bundesverfassungsgericht that the primacy of 

European Union law is based on the German Grundgesetz (Basic Law; GG). 

This disagreement about the constitutional basis of the EU in some Member 

States leads to opposing judgments on the legal status of European Union law. 

As will become clear in this dissertation, clarity on the constitutional basis of the 

EU is very important to understanding the position of the European Parliament. 

 Secondly it is striking that even today the Parliament still does not have 

decisive influence on the policy agenda of the EU. Partly this is because it only 

has limited influence on important fields of legislation, but mainly because 

European elections only marginally decide the political composition of the 

Commission, while the Commission has an almost exclusive right of legislative 

initiative. The image that emerges from this it that the European Parliament 

mainly has reactive competences and (only) influences European policy in the 

name of a community of peoples of the Union. 

 Chapters 3 and 4 contain the ‘actual’ comparative law part, which consists 

of the analysis of the German Bundesrat and the U.S. Congress. Chapter 3 

particularly shows that popular sovereignty in the Federal Republic of Germany 

(FRG) leads to a very central position of the Bundestag: the sovereignty of the 

German people requires the people to (indirectly) adopt the laws itself. This has 

at least three constitutional consequences. Firstly, the Bundestag must have 

decisive influence on the composition, appointment and dismissal of the Federal 

Government. Secondly, the Bundestag adopt the laws itself. And thirdly, when 

adopting constitutions for themselves, the peoples of the states (Länder) must 

remain within the limits set by federal law. Self-government by the people in the 

German context ultimately apparently means self-government on behalf of the 

whole (German) people, while the peoples of the Länder are not really 

sovereign. 

 Of course, this strong dogmatism is not entirely convincing as such. For 

example, the Bundestag does not really adopt the laws itself. The Bundesrat 

(federal council) and the federal government often have decisive influence on 

those laws. However, even with these and other nuances in mind, German 
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constitutional law paints a picture of the State fundamentally resting on the 

decision of one German people, which is both sovereign over and in the legal 

order and which determines the political agenda. 

 American constitutional law in not as conceptually clear. Amongst other 

things, chapter 4 describes the historical and current disagreement on the nature 

of the American federal Union in case law and in the literature. In particular, the 

question of whether the American people is sovereign or peoples of the States 

are sovereign is central to this disagreement. In the American debate, different 

interpretations of constitutional provisions on federalism are based on the 

disagreement about the nature of the Union, which in turn leads to different 

views on the relation between the States and the federation. 

 The American disagreement on sovereignty over the legal order makes it 

very difficult to determine the position of the Congress. The lack of clarity on 

this point could be caused by the difficulty the framers of the U.S. Constitution 

had in reaching a compromise on the representation of larger and smaller States 

by Congress. In any case, the view seems to be dominant that the Senate 

represents the States or the peoples, while the House of Representatives 

represents the entire American people. This could mean that sovereignty is 

shared in the U.S. between the ‘whole’ American people and the peoples of the 

States. However, this notion raised more questions than it answers, as in-depth 

theories on the consequences of such a division of sovereignty seem to be 

lacking. 

 The chapters on the FRG and the U.S. provide three basic models for 

thinking about the relationship between a sovereign people and its representation 

in a (con) federal system. These are developed into analytical models in part II 

of the dissertation (see chapter 6 ). For this purpose, in addition to basic models, 

part I raises relevant questions and provides possible answers. A first principal 

question is whether sovereignty over the legal order and sovereignty in the legal 

order must really have the same subject. A second question is whether it is even 

possible for a ‘whole’ people to be sovereign, while the peoples of the ‘parts’ 

are sovereign as well.  

 If this is not the case, how is a federal state different form a confederation or 

a complex unitary state? Can a constitutional system provide for self-

government of the ‘whole’ people and self-government of the peoples of the 

‘parts’ at the same time? If it can, what then is the relation between them? At 

first sight, various answers can be given to these questions. Two final questions 

are how important electoral equality must be considered to be in a (con)federal 

system, and to what extent the people must have final authority to be sovereign 

in the legal order. Both are directly relevant to the relation between several 

peoples and the ‘central’ parliament. With all this in mind, part I ends with a 

preliminary analysis of the position of the European Parliament. 

 Part II of the study deals with the issues raised from a conceptual-theoretical 

perspective. Chapter 5 searches for a concept of popular sovereignty that can be 

used as a basis. Here the question is specifically relevant to what extent a 
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parliament can in abstracto be considered to contribute to the legitimation of 

public authority by representing the people. Chapter 6 looks for answers to the 

question of how several peoples relate to each other and to their parliament 

within one constitutional model. To this end, it develops the three models 

(con)federalism in-depth which were mentioned earlier. The concluding chapter 

7 brings together all parts of the book in order to answer the research question of 

the PhD-thesis. 

 Chapter 5 faces the problem that there is not only one concept of popular 

sovereignty, which means a ‘neutral’ concept in this sense is impossible. This 

was also revealed by part I of the study, which showed that the concept in the 

German constitutional context is given a rather different meaning than in the 

context of the American constitution. For this reason, an attempt has been made 

to trace the conceptual development of popular sovereignty. While doing this, 

specific attention has been paid to authors who particularly have had much 

theoretical and practical influence on the meaning of the concept in 

constitutional development law. The purpose of this (re)construction is not so 

much to determine what these authors actually thought, but to develop a 

contemporary concept of popular sovereignty that is based as much as possible 

on the theories of these influential authors. Bearing in mind the theories of 

recent authors, this concept is ultimately described in the conclusion of the 

chapter. In doing this, several questions which were raised by part I are 

answered and provided with more detailed theoretical underpinnings. 

 As a starting point of the concept the freedom and equality of all individuals 

is taken. In this view, notions such as the state of nature and the social contract 

serve to operationalize this these values to such an extent that it is theoretically 

possible to speak of self-government of the people by the people. To this end, 

every individual is supposed to have consented to the laws, without formally 

having done so. To make this possible, freedom and equality should be taken to 

be relative values. For freedom means that every individual is only bound by the 

laws he consents to, while equality means that no individual can place more 

obligations on another than the other can on him. Therefore, the social contract 

and its contents are a presupposed compromise, which give all persons equal 

influence on the adoption of laws, while a majority is attributed the competence 

to decide on behalf of the collective. 

  In this context, the function of the parliament is that it enables the sovereign 

people to govern itself. For that reason, there is a necessary connection between 

sovereignty over the legal order and sovereignty in the legal order. On the one 

hand elections for the parliament must be based on the rule: one person, one 

vote. On the other hand the parliament must have decisive influence on public 

policy. In this context representation means that the people does not adopt the 

laws itself, as this is the task of its representatives. This is necessarily the case, 

as not the individuals are sovereign, but the community the constitute together 

is. It falls to the parliament to enable the people to speak, based on a relationship 

of trust with the citizens. 
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 Thus, very briefly summarised, popular sovereignty assumes a legitimacy 

chain between people, election and representation, which determines general 

public policy, because otherwise it cannot be held that a people governs itself 

(and is therefore sovereign in the legal order). In relation to this, the significance 

of the constitutive moment (the moment when ‘We, the People’ is established) is 

that it decides which people is sovereign over the legal order, and that it 

provides a constitutional basis to the legal order. It is this specific people that is 

not only sovereign in the legal order, but also permanently remains sovereign 

over the legal order. 

 Bearing all of this in mind, chapter 6 faces the question of how several 

peoples can all have decisive influence on public policy at the same time within 

one constitutional system. Is it even possible for several peoples to legitimize 

one government simultaneously? To answer this question, an approach similar 

to chapter 5 is chosen. However, as this approach reveals that there have been 

debates on this question for hundreds of years, the chapter does not develop one 

concept but three theoretical models instead. These three models are given the 

names unitary federation, confederation and Bund (or federation) respectively. 

The problem that all three models try to overcome is how the ‘centre’ of a 

(con)federation can be sovereign while the ‘parts’ are sovereign as well. 

Together these models are to provide the answer to the question of how one 

(con)federal parliament can legitimate public authority, while representing 

several peoples. 

 The answer the unitary federal model provides is basically the same answer 

given by the contemporary FRG, which is that only the ‘whole’ people is 

sovereign. National elections are based on the rule ’one person, one vote’, while 

the people of the Länder do not determine, but influence federal policy at best. 

 For the confederal model, the chapter develops the ‘construct of shared 

representation’. This allows every people to elect its own contingent of the 

central parliament, while it is the task of the central, transnational parliament as 

such to do justice to all the ‘general interests’ of the several peoples. The chapter 

argues that this is possible as long as no crucial sacrifices are asked of the 

participating people, while there should be procedures in place ensuring this. 

Thus, the basis of a confederation is the time and again shown will to cooperate, 

a joint result being considered to be more important than the ‘own’ specific 

wishes. Secession from the confederation is always possible, but is considered to 

be unlikely, because of the great importance the several peoples attach to 

cooperation. 

 Finally, the Bund is a model in which both the ‘whole’ people and the 

peoples of the parts appear to be sovereign at the same time. This turns out to be 

possible when the content of the constitution that is adopted by the ‘whole’ 

people is coordinated with the content of the constitutions that are adopted by 

the peoples of the parts. In this situation, both can indeed claim to have adopted 

their own constitution in complete freedom. However, ultimately chapter 6 

argues that this model is not suitable for a democracy. It argues that it is 
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impossible to design an electoral system for the central parliament, that at the 

same time does justice to the sovereignty of the whole people and to the 

sovereignty of the peoples of the parts, while this is required for the model to be 

credible. In other words, sovereignty in the legal order cannot be credibly 

operationalised in a Bund.  
 Chapter 7 brings together all the insights gained in the previous chapters and 

answers the research question central to this PhD-thesis, taking account of 

current literature. Step by step, it argues that many current insights about the 

European Union closely resemble the three developed (con)federalism models. 

For one, the case law of the European Court of Justice which could be called the 

‘doctrine of the autonomous legal order’ is very similar to the unitary-federal 

(federal state) model. Multilevel constitutionalism, as developed by Ingolf 

Pernice, also fits this way of thinking about the EU. The case law of the German 

Bundesverfassungsgericht, which is called the ‘democracy doctrine’, is very 

similar to the confederal model, while ‘constitutional pluralism’, as developed 

by such writers as Miguél Poiares Maduro relies heavily on the Bund model. 

 The conclusions chapter 6 connects to different models show that not all 

models can be equally suited to explain the current legitimation position of the 

European Parliament. For instance, until a sovereign European people emerges, 

the federal state model cannot be credibly used. Chapter 7 elaborates on why the 

same goes for doctrines that resemble this model. Using the same approach, it is 

concluded that the Bund model can perhaps explain who is sovereign over the 

European Union (and can thereby explain the nature of the EU), but is incapable 

of explaining the sovereignty in the European Union. For instance, it is 

impossible to design a European electoral system that gives every citizen of the 

Union equal voting rights, without marginalising small Member States such as 

Malta and Cyprus. Thus, the electoral system of the EP indicates who is thought 

to be sovereign in the legal order. For now, the several peoples are. 

 The model that is best able to explain the legitimising role of the European 

Parliament is the confederal model. It corresponds to the continuing sovereignty 

of the peoples of the Member States and to the electoral system of the 

Parliament. It can even accommodate for the element that is most challenging to 

this model: majority voting by the EP. It is concluded that unilateral withdrawal 

from the EU is certainly possible. But also that is this is very unlikely, as the 

Union is based precisely on the time and again shown will to loyally cooperate, 

which, time and again, is considered to be more important than the own specific 

wishes of the several peoples. In this context it is the difficult task of the 

European Parliament to simultaneously do justice to the general interests of the 

now twenty-eight peoples of the Member States, without asking crucial 

sacrifices from one of them. This is certainly possible, but in a Union that 

cooperates ever more intensively, it is becoming increasingly difficult. 

Therefore, it is recommended that an ‘alarm bell procedure’ for the Parliament 

be introduced, that allows individual contingents to formally indicate that they 

believe their own vital interests are at stake.  
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 Other positive-law consequences of the conclusions that have been drawn 

are elaborated by the epilogue of the book, as these go beyond the research 

question. Most importantly, it is striking that European elections ultimately do 

not determine the policy of the European Union. Mainly because these elections 

only have a very modest influence on the composition of the Commission, and 

because the EP still does not have decisive influence on all fields of European 

legislation. 

 Another thing that stands out is that the Parliament might actually be too 

European. Its political groups must have a transnational composition, while the 

recommended alarm bell procedure is nowhere to be found. Particularly in a 

Union that cooperates ever more intensely, the risk exists that small Member 

States are overshadowed, which may mean that their vital interests may be put 

on the line. That would be unfortunate, as it would mean that the minimum 

conditions under which the Parliament can be thought to legitimise the European 

Union would be put under pressure. 

 

 




