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 Overview of the Judgments

 Time Extension for Complying with Volatile Organic Compounds 
Directive

Judgment of the Court (Fifth Chamber) of 10 September 2015 in Case C-81/11 – 
Nannoka Vulcanus Industries bv

 Subject Matter
This request for preliminary ruling concerns an action brought by Nannoka  
Vulcanus against a decision of the Gelderland Province, the Netherlands. 
Gelderland Province had ordered Nannoka to discontinue or rectify its  
infringement of the Dutch Solvents Decree, implementing Directive 1999/13  
on the limitation of emissions of voltaic organic compounds due to the use of 
organic solvents in certain activities and installations, which as from January 
2014 has been repealed by the Industrial Emissions Directive. Before the nation-
al Council of State, Nannoka Vulcans argued among others, that Annex iib(2) 
to the Directive gave her, in essence, an extension of the deadline to  comply 
with the emissions set out in Annex iia to the Directive. Being the content of 
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the Dutch Solvents Decree identical to that of Annex iib to the Directive, such  
an extension existed under Dutch law as well, according to the undertaking.  
The Dutch Council of State had doubts about the meaning of Annex iib to the 
Directive and, if an extension could be given, about whether such an extension 
should be granted automatically or on request and how its length should be 
calculated.

 Key Findings

45 In that regard, it should be noted at the outset that the wording of that 
annex does not provide a clear answer to that question.

62 Since such an interpretation cannot be clearly inferred from the word-
ing  of Annex iib to Directive 1999/13 and does not appear to be sup-
ported either in the light of the ratio legis underpinning the provisions  
of point (i) of the first paragraph of Annex iib(2), relating to the time  
extension or in the light of the structure of that annex, the principle of  
legal certainty precludes an undertaking, such as Nannoka, being de-
prived of the right to qualify for such a time extension, on the basis of 
that annex.

66 In that regard, it is clear from the very wording of point (i) of the  
first paragraph of Annex iib(2) to Directive 1999/13 that the time exten-
sion referred to in that provision must be ‘given’. It follows that such  
a time extension cannot occur automatically and must necessarily  
ensue from a decision of the competent authorities. Moreover, as the 
Advocate General observed in point 65 of her Opinion, such a decision 
necessarily requires a prior application by the operator of the installa-
tion concerned, given that the latter seeks a derogation from the require-
ments which, in the absence of a time extension, would be applicable to 
him.

82 Although it appears from that provision that the extension may last 
for several years, it should, however, be held that the duration of that 
extension must not go beyond what is necessary for substitutes to be 
developed. That must be assessed in the light of all the relevant fac-
tors and, in particular by weighing, on the one hand, the magnitude 
of the emission reductions that will be achieved by the substitutes  
under development and also the cost of those substitutes and, on  
the other hand, the magnitude of the additional emissions which  
will result from the time extension and the cost of any alternative 
measures.
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 Threshold Triggering the Communication Duties under the reach 
Regulation in the Context of Complex Articles

Judgment of the Court (Third Chamber) of 10 September 2015 in Case C-106/14 – 
Fédération des entreprises du commerce et de la distribution (fcd)

 Subject Matter
This request for a preliminary ruling stemming from the French Council of 
State concerns the interpretation of the reach Regulation. France interpreted 
the Regulation as meaning that where a complex article, i.e. an article com-
posed by several components which are themselves articles for the meaning of 
the Regulation, the duties to provide information to the European Chemicals 
Agency (echa) and to recipients and consumers of the article are triggered 
if one or more of the individual components of that complex article contains 
more than 0.1% of a substance of very high concern. The fcd and the Fédéra-
tion des magasins de bricolage et de l’aménagement de la maison (fmb), like-
wise the Commission who had sent a letter of formal notice to France on this 
issue, disagree and consider that the threshold should be applied to the com-
plex product as a whole. In this latter case the duties to provide information 
would arise much less frequently. The French Council of State asked, in es-
sence, who was right between the French Government, on the one hand, and, 
on the other, the private parties and, by extension, the Commission.

 Key Findings

44 Having regard to the above considerations, Article 2(1) of Directive 
2002/96 and Annex i b thereto must be interpreted as meaning that that 
annex contains an indicative list of products falling under the categories 
set out in Annex i a to that directive.

59 Having regard to all the foregoing considerations, the answer to the 
questions referred is that Articles 2(1) and 3(a) of Directive 2002/96, and 
Annexes i a, point 6, and i b, point 6, thereto, and Article 2(1)(a) and 
2(3)(b), and Article 3(1)(a) and (b), of Directive 2012/19 and Annexes i, 
point 6, and ii, point 6, thereto, must be interpreted as meaning that 
garage-door operating devices, such as those at issue in the main pro-
ceedings, which are dependent on an electric current of approximately 
220 to 240 volts to work properly, designed to be incorporated into the 
building structure together with the relevant garage door and can at 
any time be dismantled, re-installed and/or added to that structure, fall 
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within the scope of Directive 2002/96 and, during the transitional peri-
od fixed in Article 2(1)(a) of Directive 2012/19, that of the latter directive.

 On the Difference between Repealing Plans with Modifying Plans 
under the Strategic Environmental Assessment Directive

Judgment of the Court (Ninth Chamber) of 10 September 2015 in Case C-473/13 – 
Domos Kropias Attikis

 Subject Matter
This request for a preliminary ruling stemming from the Greek Council of 
State arose from a dispute brought by the Municipality of Domos Kropias  
Attikis against a decree of the Minister for the Environment, Energy and Cli-
mate Change. This decree established protection measures in respect of the 
Mount Hymettus area and the Goudi and Ilissa metropolitan parks. The mea-
sures inserted in the decree were not subject to a strategic environmental as-
sessment, because, according to the Ministry, the decree modifies a plan of an 
higher level established by law in 1985. Dealing the 1985-plan with the same 
matter in a sufficient manner, it was unnecessary to re-assess the environmen-
tal impact of the plan established by the decree, according to the Ministry and 
a majority of the members of the Greek Council of State. The fact that the 1985-
plan had not been subjected to an environmental impact did not change the 
opinion of the Ministry and of the majority of the members of the Council of 
State. On pressure of the minority of the members of the Council of State, the 
national court asked, in essence, whether Articles 2(a) and 3(2)(a) of Directive 
2001/42 must be interpreted as meaning that the adoption of a measure con-
taining a plan or programme relating to town and country planning and land 
use falling within the scope of Directive 2001/42 that modifies an existing plan 
or programme may be exempted from the obligation to carry out an environ-
mental assessment under Article 3 of that directive.

 Key Findings

48 In any event, the limitation of the scope of Directive 2001/42 to 
which  the Court referred in paragraph 42 of the judgment in Inter-Envi-
ronnement Bruxelles and Others (C-567/10, eu:c:2012:159) concerns a situa-
tion that is fundamentally different to that at issue in the main proceedings.

49 That limitation concerned repealing measures and cannot be extended 
to include measures modifying plans and programmes such as those at 
issue in the main proceedings.
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52 The mere fact that the modifications made by the contested decree may 
be intended to give more specific expression to and implement a master 
plan contained in a measure which, in terms of the legislation, is hier-
archically superior cannot justify such measures being adopted without 
being subject to such an assessment.

 On the Relevance of Objective Evidence for the Establishment of a 
Commission’s Regulation Regulating ctpht

Judgment of the General Court (Fifth Chamber) of 25 September 2015  
in Case T-360/13 – Verein zur Wahrung von Eisatz und Nutzung von Chrom-
trioxid und anderen Chrom/vi/verbindungen in der Oberflächentechniek eV 
(vecco)

 Subject Matter and Judgment
This action for annulment has been initiated by vecco, an association which 
represents downstream users of chromium trioxide, and others against a  
Commission Regulation which included chromium trioxide under the list of 
substances subject to authorisation under the reach Regulation. Before the 
General Court, the appellants relied on several grounds to challenge the validi-
ty of the Regulation, including that the Commission had committed a manifest 
error of assessment and had breached the principle of excellence of scientific 
evidence. The General Court dismissed the action.

 On the Relevance of Objective Evidence for the Establishment of a 
echa’s Decision Regulating Acrylamide

Judgment of the General Court (Fifth Chamber, Extended Composition) of 25 
September 2015 in Case T-268/10 renv – Polyelectrolyte Producers Group geie 
(ppg) and snf sas

 Subject Matter and Judgement
This action for annulment brought by Polyelectrolyte Producers Group geie 
(ppg) and snf sas against a echa’s decision including acrylamide, a mono-
mer commonly used in water treatment, the paper industry, the mining  
industry and in other fields, under the list of substances of very high concern 
under the reach Regulation, started in 2010. After that the Court of Justice had 
annulled the General Court’s judgment which had declared the action not ad-
missible on the basis of a wrongful interpretation of the rules on the calculation 
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of the time limits by the General Court, the General Court was called to render 
a judgment on the Polyelectrolyte Producers Group geie (ppg) and snf sas’s 
appeals one again. The parties had held several grounds for sustaining the inva-
lidity of the echa’s decision, among which the infringement of the principles of 
proportionality and equal treatment. The General Court dismissed the action

 Information to Buy: on the Compatibility of Maintenance and 
Employee Costs with the Right to Access to Information

Judgment of the Court (Fifth Chamber) of 6 October 2015 in Case C-71/14 – East 
Sussex Country Council

 Subject Matter 
This request for preliminary ruling concerns an action brought by East Sussex 
Country Council against a decision of the uk Information Commissioner who 
uphold a complain made by a private party who had to pay a charge for accessing 
environmental information hold by the Country Council. The charge was meant 
to cover also part of the database maintenance costs and the overheads related 
to the personnel costs linked to the time they spent in dealing with the individu-
al request for information. According to the uk Information Commissioner the 
part of the charge related to maintain the database is contrary to, among others 
Article 5(2) of Directive 2003/4 on the freedom of access to information on the 
environment. The national court hearing the case asked the Court of Justice 
whether maintenance and personnel costs can be charged under Article 5(2) of 
the Directive. Moreover, the national judge wanted to know whether Article 6 
of the Directive precludes national law, such as that applicable in the uk, which 
subjects the review of the reasonableness of a charge for supplying environmen-
tal information only to a ‘limited’ review, i.e. whether the charge is irrational, il-
legal or unfair, with very limited scope for reviewing the relevant factual conclu-
sions reached by the authority imposing the charge.

 Key Findings

36 It follows that, in principle, it is only the costs that do not arise from the 
establishment and maintenance of those registers, lists and facilities 
for examination that are attributable to the ‘supplying’ of environmental 
information and are costs for which the national authorities are entitled 
to charge under Article 5(2) of Directive 2003/4.

37 Consequently, the costs of maintaining a database used by the public au-
thority for answering requests for environmental information may not 
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be taken into consideration when calculating a charge for ‘supplying’  
environmental information.

39 By contrast, the costs of ‘supplying’ environmental information which 
may be charged under Article 5(2) of Directive 2003/4 encompass not only 
postal and photocopying costs but also the costs attributable to the time 
spent by the staff of the public authority concerned on answering an indi-
vidual request for information, which includes the time spent on search-
ing for the information and putting it in the form required. Such costs do 
not arise from the establishment and maintenance of registers and lists of 
environmental information held and facilities for the examination of that 
information. That conclusion is, moreover, supported by recital 18 in the 
preamble to the directive, which states that in principle charges may not 
exceed the ‘actual costs’ of producing the material in question.

 On the Relevance of Sound Reasoning for the Establishment of a 
Commission’s Regulation Regulating ctpht

Judgment of the General Court (Fifth Chamber) of 7 October 2015 in Cases 
T-689/13 – Bilbaína de Alquitranes and others

 Subject Matter 
This case concerns a request for annulment of Commission’s Regulation No 
944/2013 by which, on request of the Netherlands and after following the pre-
scribed procedure, the Commission classified ctpht, a substance used mainly 
to produce electrode binders for the aluminum and steel industry, as, among 
others, Acquatic Acute 1 (H400) and Acquatic Chrinic 1 (H410). The request 
was lodged by Bilbaína de Alquitranes and many others companies, most of 
which are downstream usesrs of ctpht which claimed, among others, that the 
methodology used by the Risk Assessment Committee of the echa to reach 
the conclusion that ctpht has Acquatic Acute 1 (H400) and Acquatic Chrinic 
1 (H410) properties was manifestly wrong.

 Key Findings

36 Having regard to the foregoing, and without it being necessary to  
rule on  the other parts of the present plea in law or on the other pleas 
in law put forward by the applicants, the action must be upheld and the  
contested regulation must be partially annulled in so far as it classifies 
ctpht as an Aquatic Acute 1 (H400) and Aquatic Chronic 1 (H410) 
substance.
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 Access to Justice under German Administrative Law Penalties

Judgment of the Court (Second Chamber) of 15 October 2015 in Case C-137/14 
– European Commission v Federal Republic of Germany

 Subject Matter 
This infringement procedure concerns several aspects of the German admin-
istrative judiciary system for access to justice in environmental matters, as 
amended after the Trianel Case (C-115/09). According to the Commission, the 
amended German system was still in breach of several provisions of Directives 
2011/92 on the assessment of the effect of certain public and private projects on 
the environment and Directive 2010/75 on industrial emissions.

 Judgement
On those grounds, the Court (Second Chamber) hereby:

1. Declares that, by restricting:
– under Paragraph 46 of the Law on Administrative Procedure (Verwal-

tungsverfahrensgesetz), the annulment of decisions on the ground of 
procedural defect to where there has been no environmental impact 
assessment or pre-assessment and to cases where the applicant estab-
lishes that there is a causal link between the procedural defect and the 
outcome of the decision;

– in accordance with Paragraph 2(3) of the Law on supplementary pro-
visions governing actions in environmental matters under Directive 
2003/35/ec (Umwelt-Rechtsbehelfsgesetz) of 7 December 2006, as 
amended by the Law of 21 January 2013, the standing to bring proceed-
ings and the scope of the review by the courts to the objections which 
have already been raised within the time-limit set during the adminis-
trative procedure which led to the adoption of the decision;

– under Paragraph 5(1) of the Law on supplementary provisions gov-
erning actions in environmental matters under Directive 2003/35/ec 
(Umwelt-Rechtsbehelfsgesetz) of 7 December 2006, as amended by 
the Law of 21 January 2013, in procedures initiated after 25 June 2005 
and closed before 12 May 2011, the standing to bring proceedings of 
environmental associations to the legal provisions which confer indi-
vidual public-law rights;

– in accordance with Paragraph 2(1), read in conjunction with Paragraph 
5(4) of the Law on supplementary provisions governing actions in  
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environmental matters under Directive 2003/35/ec (Umwelt-Rechts-
behelfsgesetz) of 7 December 2006, as amended by the Law of 21 Janu-
ary 2013, in procedures which were initiated after 25 June 2005 and 
closed before 12 May 2011, the scope of the review by the courts of ac-
tions brought by environmental associations to the legal provisions 
which confer individual public-law rights, and

– by excluding, in accordance with Paragraph 5(1) and (4) of the Law 
on supplementary provisions governing actions in environmental 
matters under Directive 2003/35/ec (Umwelt-Rechtsbehelfsgesetz) of  
7 December 2006, as amended by the Law of 21 January 2013, from the 
scope of the national legislation administrative procedures initiated 
before 25 June 2005,

the Federal Republic of Germany has failed to fulfil its obligations under Ar-
ticle 11 of Directive 2011/92/eu of the European Parliament and of the Council 
of 13 December 2011 on the assessment of the effects of certain public and pri-
vate projects on the environment and Article 25 of Directive 2010/75/eu of the 
European Parliament and of the Council of 24 November 2010 on industrial 
emissions (integrated pollution prevention and control);

 Greeks Struggles with the Implementation of the Urban  
Waste-Water Treatement Directive

Judgment of the General Court (Fourth Chamber) of 15 October 2015 in Case 
C-167/14 – European Commission v Greek Republic.

 Headnotes

1) En n’ayant pas pris toutes les mesures que comporte l’exécution de l’arrêt 
Commission/Grèce (C-440/06, eu:c:2007:642), la République hellénique 
a manqué aux obligations qui lui incombent en vertu de l’article 260, par-
agraphe 1, tfue.

2) Dans le cas où le manquement constaté au point 1 persiste au jour du 
prononcé du présent arrêt, la République hellénique est condamnée à 
payer à la Commission européenne, sur le compte «Ressources propres 
de l’Union européenne», une astreinte de 3 640 000 euros par semestre 
de retard dans la mise en œuvre des mesures nécessaires pour se con-
former à l’arrêt Commission/Grèce (C-440/06, eu:c:2007:642), à compter 
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de la date du prononcé du présent arrêt, et jusqu’à l’exécution complète 
de l’arrêt Commission/Grèce (C-440/06, eu:c:2007:642), dont le montant  
effectif doit être calculé à la fin de chaque période de six mois en réduisant 
le montant total relatif à chacune de ces périodes d’un pourcentage cor-
respondant à la proportion représentant le nombre d’équivalents habit-
ants des agglomérations dont les systèmes de collecte et de traitement 
des eaux urbaines résiduaires ont été mis en conformité avec l’arrêt Com-
mission/Grèce (C-440/06, eu:c:2007:642), à la fin de la période considé-
rée, par rapport au nombre d’équivalents habitants des agglomérations 
ne disposant pas de tels systèmes au jour du prononcé du présent arrêt.

3) La République hellénique est condamnée à payer à la Commission  
européenne, sur le compte «Ressources propres de l’Union européenne», 
la somme forfaitaire de 10 millions d’euros.

 On the Relevance of a Sound Reasoning for the Establishment  
of a Commission’s Regulation Regulating Vacuum Cleaners

Judgment of the General Court (Fourth Chamber) of 11 November 2015 in  
Case T-544/13 – Dyson Ltd

 Subject Matter and Judgment
This case concerns a request for annulment against a Commission’s Regulation, 
based on the Labeling Directive, by which the standards for the labeling of vac-
uum cleaners are set. The case was brought by Dyson, the producer of the well-
known cyclonic vacuum cleaners who challenged the Commission’s Regulation 
mainly due to the fact that the methodology to set the labeling standards does 
not differentiate between conventional vacuum clears, which use dust bags and 
filters, and those vacuum cleaners that use a cyclonic technology. In essence, 
Dyson asked the General Court to establish whether the Commission had made 
a manifest error or infringed the principle of equality. Moreover, Dyson alleged 
that the Commission had infringed Article 296 tfeu by not providing sufficient 
reasoning for adopting the Regulation. The General Court dismissed the action.

 The Packaging and Packaging Waste Directive and the 
Harmonization of the Internal Market

Judgment of the Court (Fifth Chamber) of 12 November 2015 in Case C-198/14 – 
Valev Visnapuu
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 Subject Matter 
This request for a preliminary ruling concerns an appeal, made by Mr Vis-
napuu, to challenge the first instance decision of a Finnish Court  which 
found him guilty of, among others, tax evasion. Finnish law imposes an 
excise duty on certain beverage packaging, but lays down an exception for 
packaging integrated into a functioning return system. Mr Visnapuu sold and 
delivered alcoholic beverages to Finland from Estonia, but did not establish 
or join a functioning return system nor pay the packaging tax. Before the 
national court he relied on the free movement of goods to challenge the ap-
plicability of Finnish law. The court of appeal wanted to know, among oth-
ers, whether Articles 7 and 15 of Directive 94/62/ec exhaustively harmonize 
the imposition of excise duties on certain beverage packaging and therefore 
whether it provided the assessment framework to review the validity of the 
excise duty scheme.

 Key Findings

45 Similarly, the second subparagraph of Article 7(1) of Directive 94/62 pro-
vides that the return and/or collection systems and the reuse or recovery 
systems must also apply to imported products under non-discriminatory 
conditions, including the detailed arrangements and any tariffs imposed 
for access to the systems, and must be designed so as to avoid barriers to 
trade or distortions of competition ‘in conformity with the Treaty’.

46 Accordingly, like Article 5 of Directive 94/62, Article 7 thereof does not 
bring about an exhaustive harmonisation, but rather refers to the rele-
vant provisions of the Treaty.

47 Article 15 of Directive 94/62 does not carry out any harmonisation but 
rather authorises the Council to adopt economic instruments to pro-
mote the implementation of the objectives set by that directive or, in the  
absence of such measures, authorises the Member State, acting ‘in ac-
cordance with the obligations arising out of the Treaty’, to adopt meas-
ures to implement those objectives. Thus, that provision also requires the 
application of the relevant provisions of the Treaty.

 The Point of Entry as an Essential Element of the Shipment  
of Waste

Judgment of the Court (Seventh Chamber) of 26 November 2015 in Cases 
C-487/14 – sc Total Waste Recycling srl
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 Subject Matter 
This request for preliminary ruling concerns an action brought by sc Total 
Waste Recycling srl against an administrative fine imposed by the Hungarian 
inspection authority for breaching a waste management requirement. Accord-
ing to the Hungarian authority, sc Total Waste Recycling srl illegally shipped 
waste from Romania into Hungary, given that the driver had changed the point 
of entry of the Hungarian territory without communicating this to the Hungar-
ian authorities, therefore breaching Article 2(35)(d) of the Regulation. The Ad-
ministrative and Labour Court, in Budapest, hearing the case asked the Court 
of Justice, in essence, whether a change in the point of entry is an essential 
change under the Regulation which renders the shipment of waste illegal be-
cause it was effected in a way which is not specified materially in the notifica-
tion. Moreover, the national court wanted to know whether Article 50(1) of the 
Regulation requires national authorities to impose a fine for illegal shipment 
of waste which differs from that imposed for a breach of the requirement to 
obtain consent and to give prior notification in writing.

 Key Findings

49 In the light of the foregoing considerations, the answer to the first three 
questions referred is that Article 17(1) of Regulation No 1013/2006 must be 
interpreted as meaning that the shipment of waste, such as that referred 
to in Annex iv to that regulation, in the country of transit at a differ-
ent border crossing point than that which is provided in the notification 
document and which the competent authorities consented to, must be 
considered to be an essential change made to the details and/or con-
ditions of the shipment which received consent, so that the fact of not 
having informed the competent authorities of that change results in the 
shipment of waste being illegal because it was ‘effected in a way which is 
not specified materially in the notification’ within the meaning of Article 
2(35)(d) of that regulation.

56 Accordingly, the imposition of a fine penalising the illegal shipment 
of waste, such as that referred to in Annex iv to that regulation, in the 
country of transit at a border crossing point which differs from that pro-
vided in the notification document, having been consented to by the 
competent authorities, of which the basic amount is the same as the fine  
imposed for a breach of the requirement to obtain consent and to give 
prior notification in writing, is to be considered to be proportionate only 
if the circumstances of the infringement make it possible to find that 
they involve equally serious infringements.
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 Height of the ets Directive’s fine for Non Reporting ghg Emissions 
Yearly after 2008 does not Breach the eu Proportionality Principle

Judgment of the Court (Sixth Chamber) of 17 December 2015 in Cases C-580/14 – 
Sandra Bitter

 Subject Matter 
This request for a preliminary ruling concerns an action brought by Sandra Bit-
ter, the curator of Ziegelwerk Höxter, a company exploiting an ets installation, 
against a fine imposed by the German authorities. The fine had been imposed 
upon Mrs. Bitter due to the fact that she refused to submit the greenhouse 
gases emissions report for 2011 for the installation exploited by the company 
for which she had been appointed as curator. The German court hearing the 
case wanted to know in essence, whether the height of the fine imposed on the 
basis of Article 16(3) of the ets Directive, which is set at 100 euro per ton co2, 
is in breach of the eu proportionality principle.

 Key Findings

32 La circonstance que le montant en cause soit supérieur à celui sur lequel la 
Cour s’est prononcée dans l’arrêt Billerud Karlsborg et Billerud Skärblacka 
(C-203/12, eu:c:2013:664) n’est pas de nature à remettre en cause cette ap-
préciation, dès lors que l’application d’une amende d’un montant moins 
élevé pendant la première période d’échange se justifiait, ainsi que la Cour 
l’a constaté au point 25 de cet arrêt, par le fait qu’il s’agissait d’une période 
d’expérimentation du système, dans le cadre de laquelle les acteurs économ-
iques concernés étaient soumis à des obligations moins contraignantes.

34 S’agissant de l’argument selon lequel les prix des quotas d’émission ont 
fortement baissé depuis cette première période d’échange, la Cour a déjà 
relevé, au point 27 de l’arrêt Billerud Karlsborg et Billerud Skärblacka 
(C-203/12, eu:c:2013:664), que le législateur de l’Union a souhaité, en in-
staurant lui-même une amende prédéfinie, mettre le système d’échange 
de quotas à l’abri des distorsions de concurrence résultant des manipula-
tions de marché. Ainsi qu’il ressort du point 25 du présent arrêt, la Cour 
ne saurait substituer son appréciation à celle du législateur de l’Union.

35 Par conséquent, l’examen de la question posée n’a révélé aucun élément 
de nature à affecter, au regard du principe de proportionnalité, la validité 
de l’article 16, paragraphe 3, deuxième phrase, de la directive 2003/87, en 
ce qu’il prévoit une amende de 100 euros par tonne d’équivalent-dioxyde 
de carbone émise pour laquelle l’exploitant n’a pas restitué de quotas.
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 Editor’s Appraisal of the Reported Case Law

Among the judgments taken into consideration in the reviewed period, the 
infringement procedure against Germany concerning access to justice in 
 environmental matters surely is the case which will lead to most discussions.  
I will come back on this judgment at the end of this appraisal, which for the 
rest will be mostly focusing on the proportionality of eu environmental acts, 
and on the clarification of the meaning of certain pieces of eu environmental 
legislation. In general, these cases reflect the Court’s endeavor to a strength-
en the effectiveness of eu (environmental) law. This is also confirmed by the 
Court’s tendency to review the validity of eu acts in light of the principle of 
proportionality only marginally.

As regards the latter aspect, five of the cases taken into consideration  
in this appraisal dealt with the substantive validity of a eu environmental 
act. The most prominent of the acts challenged in court was, without doubts, 
that considered in the Bitter case, namely the ets Directive. Contrary to the  
national court opinion, a 100-euro-per-ton-co2-emissions fine imposed on 
the basis of Article 16(3) the Directive upon the operator of an ets instal-
lation who failed to report the co2 emissions of that installation for a given  
calendar year does not breach the eu proportionality principle. In reach-
ing this conclusion, the Court of Justice rejected an a contrario application 
of the Billerud Karlsborg en Billerud Skärblacka (C-203/12, eu:c:2013:664), 
in which the Court had declared that a 40-euro-per-ton-co2 fine was pro-
portionate. This makes clear that the ets Directive’s enforcement system  
for the first phase was more lenient than that applicable today, under the 
third phase. Moreover, the Court of Justice showed the unwillingness to  
assess the proportionality of the ets Directive in light of what is known 
as the proportionality stricto sensu test.1 The Court of Justice has indeed  
declared itself incompetent to review the balance made by the eu  
legislator between the financial interests of operators under the ets  
Directive and the need for a level playing field. The Court of Justice’s  
justification for such a deferential approach, namely that the ets Directive is 
the product of a complex political, economical and social choice, makes the  
question raise about which other eu (environmental) measures can be  
compared to the ets Directive on this point. More generally, what is the  

1 See on this test, for example, Nicholas Emiliou, The Principle of Proportionality in European 
Law Kluwer Law International, 1996, p. 134.
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room for the proportionality stricto sensu test in the review of eu environ-
mental acts?2

The other four cases dealing with the proportionality of eu environmen-
tal acts all concerned direct actions for annulment, three of which as regards 
measures adopted under the reach Regulation (the Bilbaína de Alquitranes 
and others, the ppg and snf, and the vecco cases). The fourth case deals with 
the Labeling Directive and its application to vacuum cleaners with cyclonic 
technology. These four cases confirm the tendency of the eu Courts to review 
the appropriateness of a measure, including whether the eu decision-maker 
has made a manifest error on the necessity of the measure, in a marginal way.3 
Yet, they show also that the General Court is willing to review the duty of eu 
institutions to take into account all relevant factors and circumstances. The 
relevance of such a modus operandi should not be underestimated, given that 
in the Bilbaína de Alquitranes and others case it led to the annulment of the 
contested Commission’s Regulation. This makes the question raise on what is 
the threshold dividing a valid act from an invalid one under this jurispruden-
tial line. In the case at hand, the finding that the Commission had failed to take 
into account an old rule, explained by the Commission itself in 1985,4 provides 
a first answer to this question.

As regards the clarification of the meaning of certain eu environmental 
acts, it would be too lengthy to consider all of the cases taken into consid-
eration in reviewed period in this appraisal. Accordingly, this appraisal will 
only focus on the Nannoka and East Sussex Country Council cases which, at 
first glance, show the potential of having spillover effects on other fields of 
eu environmental law. In the Nannoka case, the Court of Justice clarified that 
the eu principle of legal certainty requires to interpret Annex iib of the, by 

2 Cf. Case C-6/03 Deponiezweckverband Eiterköpfe v Land Rheinland-Pfalz ecli:eu:c:2005:222, 
paras. 57–64 on the proportionality principle as tool to review the compatibility of more 
stringent protective measures with eu law and the reaction of academia, for example in Jan 
H. Jans, Minimum Harmonisation and the Role of the Principle of Proportionality, in Umwel-
trecht und Umweltwissenschaft : Festschrift für Eckard Rehbinder, 2007, pp. 705–717.

3 Cf. Case C-331/88 The Queen tegen Minister of Agriculture, Fisheries and Food en Secretary of 
State for Health, ex parte: Fedesa e.a. ecli:eu:c:1990:391, paras. 12–18, which shows a parallel-
ism with the case law of the Court of Justice on this issue.

4 Case 187/84 Criminal proceedings against Giacomo Caldara, ecli:eu:c:1985:374 para 17, in 
which the Court of Justice followed the Commission reasoning holding that merely because 
a constituent of a substance has a certain number of properties, which indicates its dan-
gerousness for human health and the environment, the substance itself also has them, but, 
rather, the proportion in which that constituent is present and the chemical effects of such 
presence must be considered.
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now repealed, voc Directive as meaning that national authorities can give a 
time extension to the operator of an installation within the meaning of the 
Directive for the implementation of his plan to reduce voc compounds. This 
possibility exists for all kinds of installations covered by Annex iib of the  
Directive. Yet, while for installations applying coatings, varnishes, adhesives or 
inks, the time extension ‘must’ be given where substances containing little or 
no solvent are still under development. For installations for which a constant 
solid content of product can be assumed and used to define the reference 
point for emissions reductions, such an extension ‘can’ be given. This differ-
ence seems to have been inspired by the fact that the Directive mentions the 
time extension only as regards the former group of installations. It would be 
interesting to see whether the Court of Justice intended to exclude national 
measures precluding to apply the time extension to the latter group of instal-
lations as being a more stringent protective measure under Article 193 tfeu.5 
If so, this case would have to be included among those suggesting that Article 
193 tfeu has a more limited scope of application than sometimes sustained 
in the literature.6

The East Sussex Country Council case is also of a broad interest. In this 
case, the Court of Justice has clarified that costs related to the maintenance 
of the database containing environmental information cannot be charged to 
a party asking to have access to the information held in such a database. The 
main reason for this conclusion is that concluding otherwise would mean that 
those members of the public who access the information in situ, which under  
Article 5(1) of Directive 2003/4/ec must be free of charge, are treated more 
favorably than those requesting access to information by proxy. Being the costs 
related to the maintenance of the database in these two scenarios the same, it 
is comprehensible that the Court has treated both circumstances in the same 
manner. By contrast, Article 5(2) of Directive 2003/4/ec does not preclude the 
possibility to include the overheads related to the personnel costs incurred to 

5 According to the Court at para. 62 of the judgment, operators cannot be de deprived of their 
right to qualify for this extension.

6 For a review of the discussion concerning the meaning of this Treaty provision, see L. 
Squintani, Gold-Plating of eu Environmental Law (PhD Thesis, Groningen 2013), Chapter 1,  
Section 2.3 and the references therein. For the case law of the Court of Justice showing a simi-
lar modus operandi, see Joined Cases C-379/08 and C-380/08 Raffinerie Mediterranee (erg) 
SpA, Polimeri Europa SpA and Syndial SpA v Ministero dello Sviluppo economico en anderen 
(C-379/08) and eni SpA v Ministero Ambiente e Tutela del Territorio e del Mare and others  
(C-380/08) ecli:eu:c:2010:127 (erg ii), paras. 65–67 and Case C-188/07 Commune de Mes-
quer v Total France sa and Total International Ltd ecli:eu:c:2008:359 (Mesquer), para. 82.
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reply to the individual request into the charge for supplying the information. 
This charge, however, cannot have a detrimental effect, which means that it 
must not exceed the financial capacity of the person concerned, nor in any 
event appear objectively unreasonable. Future case law will have to clarify 
what this criterion means in concrete cases. Future case law will also have to 
clarify whether this line of reasoning applies also in the context of Article 10 of 
Regulation (ec) 1049/2001, concerning access to information at eu level, which 
is meant to safeguard the achievement of a goals comparable to that pursued 
under Article 5(2) of Directive 2003/4/ec.

The East Sussex Country Council case is also relevant for the interpretation 
of Article 47 of the Charter of Fundamental Rights, and the therein enshrined 
principle of effective judicial protection. The Court of Justice clarified that the 
terms ‘be reconsidered’, ‘reviewed administratively’, and ‘be reviewed’ used in 
Directive 2003/4/ec do not determine the extent of the administrative and 
judicial review required under the Directive. Accordingly, the question on 
whether a marginal review is allowed, should be answered in light of the pro-
cedural autonomy doctrine. Given that the Directive implements Article 9(1) 
of the Arhus Convention and given that Article 9(2) and 9(3) of the Conven-
tion use similar terminology, it will be interesting to see whether this judgment 
will serve as an (implicit) precedent for assessing the level of review required 
under these two provisions of the Aarhus Convention and the eu acts available 
to implement them.

Remaining in the realm of procedural rights and duties, the infringement 
procedure against Germany on the basis of the eia and Industrial Emissions 
Directives, provides further clarification as regards the eu provisions on access 
to justice in environmental matters. Moreover, it provides an interesting de-
velopment in the case law of the Court of Justice concerning the relationship  
between the infringement of eu law and the res iudicata principle. Both as-
pects are further discussed in the annotation provided by Remo Klinger. Here, 
I limit myself in providing some background information on these two aspects. 
As regards Case C-137/144, Commission v Germany, this is the third step of a 
saga which is shading light of the way in which the Aarhus rights concerning 
access to justice should be implemented by the Member States. In Trianel,7 
the Court of Justice had ruled that German administrative law was too strin-
gent as regards the requirements that ngos had to fulfill to have access to jus-
tice under the eia and Industrial Emissions Directives. In Altrip,8 the Court of  

7 Case C-115/09 Bund für Umwelt und Naturschutz Deutschland, Landesverbnd Nordrhein-Wes-
falen ecli:euc:2011:289.

8 Case C-72/12 Gemeende Altrip and others ecli:eu:c:2013:712.
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Justice ruled that Article 10a of Directive 85/337 does not preclude national 
courts from refusing to recognize impairment of a right within the meaning 
of that article if it is established that it is conceivable, having regard to the cir-
cumstances of the case, that the contested decision would not have been dif-
ferent without the procedural defect invoked by the applicant. Yet, it is for the 
court to prove that this is the case, not for the party seeking judicial review. As 
discussed in the note, this infringement procedure shows that German admin-
istrative law, and potentially other legal orders,9 requires further amendments. 
As regards the second aspect, the case law of the Court of Justice on the con-
cept of res judicata shows the exceptionality of the duty to have to reconsider a 
decision after the expiration of all judicial means.10 Further case law will have 
to clarify to which extent the Court of Justice is willing to pay equal deference 
to decisions the review of which was precluded by a faulty implementation 
of the provisions on access to justice under the eia and Industrial Emissions 
Directive. Klinger’s note provides a first answer to this question.

9 For example, Ch.W. Backes, HvJ eu 15-10-2015, c-137/14, ecli:eu:c:2015:683, in ab 2015, num-
ber 447, where he indicates the potential repercussion of this judmgnet for Dutch Admin-
sitrative Law.

10 See cases C-453/00 Kühne & Heitz nv v Produktschap voor Pluimvee en Eieren ecli:eu:c:2004:17, 
C-234/04 Rosmarie Kapferer tegen Schlank & Schick GmbH ecli:eu:c:2006:178, c-2/06 Willy 
Kempter kg tegen Hauptzollamt Hamburg-Jonas ecli:eu:c:2008:78, and C-161/06 Skoma-
Lux sro tegen Celní ředitelství Olomouc ecli:eu:c:2007:773. For literature see, foe example, 
Xavier Groussot and Timo Minssen, Res Judicata in the Court of Justice Case-Law: Belancing 
Legal Certainty with Legality, in EuConst 2007, p. 385–417 with further references.
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