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SUMMARY 
 
Alternative Gases and Liabilities 
 
The Dutch gas value chain in a liberalised market: contractual and non-contractual liability of 
biomethane injection and hydrogen blending. 

 
In the last few decades the European gas market faced some major challenges. While 
facing a process of European market integration, national gas markets needed to be 
liberalised as well. In this dissertation the focus is on the liberalisation of the Dutch gas 
market. Due to the progressively diminishing domestic production levels of natural gas, 
alternative gases are considered. One of these alternatives is biomethane, which is biogas 
upgraded to (the quality of) natural gas. Biogas is considered to be a renewable energy 
source and can be a means of meeting the European Union’s (and thus, the national) 
climate goals. Other alternatives are considered as well, such as hydrogen blending. In the 
latter case a small percentage pure hydrogen is injected into the natural gas grid and blends 
with the gas already present in the grid. The process of EU energy market liberalisation 
and integration has a major impact on the gas sector. For instance, it led to the unbundling 
of vertically integrated gas companies, as well as an increase in actors and a shift of 
responsibilities. Consequently, they also involved new risks related to, amongst other, 
security of supply and safety. With regard to the injection of alternative gases into the 
natural gas grid damages to the grid can occur and the safety of end users could be at risk. 
The complexity of gas legislation and the tangle of contractual relations create uncertainty 
about the question who can be held liable for these damages. The main research question 
of this dissertation is: Who can be held liable for damages caused by biomethane injection and 
hydrogen blending?  
 
To answer the main question six sub questions have been formulated. The first question 
was: who became the relevant actors as a consequence of the developments in the gas market? To 
answer this sub question it was necessary to discuss the developments in the gas sector 
and the situation before and after the liberalisation process. In chapter 2 the two major 
developments, i.e. the liberalisation of the European and Dutch gas market and the 
European market integration, and its consequences are discussed. Due to the 
liberalisation vertically integrated gas companies were unbundled and network activities 
were regulated. Market liberalisation has also led to an increase of the number of actors, 
such as producers, system operators, suppliers and metering companies. Furthermore, 
certain responsibilities were shifted although it is not always clear to whom. Since 2013, 
the transmission system operator is allowed under Dutch law to either refuse gas that 
does not meet the criteria for gas quality or to accept this gas in order to convert it into 
natural gas quality or blend it with the gas that is already in the grid. A distribution system 
operator is not authorized to do so. Chapter 2 is concluded by a discussion of the risks 
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involving the production and injection of biomethane and hydrogen. 
 
The second sub question is: “Which powers and responsibilities are attributed to the actors in 
the gas market according to Dutch law? Chapter 3 discusses these powers and 
responsibilities, in particular with regard to the injection of alternative gases. In order to 
gain understanding of the current situation, I first discuss how the Dutch gas legislation 
has evolved since the discovery of the Groningen gas field in 1959. Thereafter, the legal 
framework is reviewed whereby a distinction is made between gas production, trade and 
supply and gas transport. The production of natural gas is regulated by the Mining Act, 
contrary to the production of biomethane and hydrogen. When discussing trade and 
supply a distinction is made between transmission level and distribution level. Trading on 
the wholesale market is much larger with regard to volumes and can also take place in the 
virtual trading hub Title Transfer Facility. Although gas supply in practice is (quite) similar 
at both levels, the law provides for some additional protection of small end users such as 
households, as supply is subject to a license. Suppliers and traders cannot operate in the 
market without having access to the gas system. This is regulated in the Gas Act and 
underlying legislation. Since 2013 the Gas Act provides that the gas composition can 
differ per region. Furthermore, the Ministerial Decree on Gas Quality regulates the gas 
composition for injection and delivery at end user level. It is striking that due to 
biomethane injection the distribution system operator faces most risks regards deviations 
in gas composition. 
 
The liberalisation process has led to an increase of the number of actors; consequently, it 
also led to an increase of contractual relations. The third sub question focuses on the 
contractual agreements with regard to injection, transport and supply of gas as well as 
liability. The fourth sub question is: “How can these contractual agreements be defined 
according to private law?”  Chapter 4 deals with both questions and provides an overview 
of these contractual relations, whereby a distinction is made between the contractual 
agreements concluded between parties operating at transmission level (wholesale 
market) and those concluded between parties operating at distribution level (retail 
market). All of these contracts are discussed and defined according to private law. It is 
noticeable that mainly two types of contracts exist: the purchase agreement and the 
service agreement. The liability clauses in these contracts (or general conditions) are also 
discussed. At distribution level the distribution system operator and the supplier their 
liability severely curtailed in the agreements with (small) end users. One clause in 
particular is an unreasonable clause and is voidable according to the Dutch Civil Code. 
 
The fifth sub question is: “Which legal grounds for liability in the Civil Code are relevant?” In 
chapter 5 the basis for liability in the Dutch Civil Code (DCC) is discussed in light of 
damages due to the injection of biomethane and hydrogen. The following liabilities were 
discussed: liability for defective goods (art. 6:173 DCC), liability for defective structures 
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(art. 6:174 DCC), liability for hazardous substances (art. 6:175 DCC), product liability 
(art. 6:185 DCC) and the liability for wrongful acts (art. 6:162 DCC). When gas does not 
meet the criteria for gas composition, it is a defective good in the sense of Art. 6:173 
DCC. Because gas is also a hazardous substance the application of art. 6:175 DCC 
prevails. In that case only professional users of the hazardous substance in the exercise of 
profession or business can be held liable. In the gas value chain this concerns the producer 
and the system operator. Furthermore, based on art. 6:185 DCC (product liability) a 
producer can be held liable for a defective product. It is noteworthy that a discrepancy 
exists between the Gas Act and the Dutch Civil Code. Art. 6:174 DCC and art. 6:175 
DCC both state that liability does not apply in case the gas "is in a building or work and 
seeks to supply or discharge for the purpose of the building or work." This indicates that a 
system operator is no longer liable the moment when the gas enters the building, while 
the Gas Act clearly stipulates that the responsibility of the system operator ends when the 
gas passes the metering system.  
 
In order to properly map the liability regime I have chosen for a case-orientated approach. 
Chapter 6 addresses the last sub question which is related to the situation when damages 
occur in case of biomethane injection or hydrogen blending. The analyses of these two 
scenarios take the contractual and non-contractual liability into account as discussed in 
the previous chapters. Here the central question of this research is answered: who can be 
held liable for damages caused by biomethane injection and hydrogen blending? The 
most likely risk to evolve is that damages occur due to deviations in the composition of the 
gas. If damages occur at end user level the distribution system operator can be held liable 
for a breach of contract with the small end user, since he is obliged to deliver the gas in the 
right composition. The supplier, who supplies the gas to the small end user, is not liable. 
The liability of the distribution system operator is, however, strongly restricted and 
compensation for damages is limited to the amount of € 3.500,00 per end user. In case the 
producer injects biomethane that does not meet the criteria for gas composition, the 
producer (=biomethane injector) can be held liable on grounds of product liability (art. 
6:185 DCC). However, if he can prove that he was not aware (and could not be aware) of 
the defect he can most likely invoke a justification ground (art. 6:185 paragraph 1e DCC) 
successfully. If he is being addressed by a small end user to compensate for damages due 
to deviations in the gas composition, the producer might invoke a clause in the agreement 
between the distribution system operator and the small end user. Here the liability for all 
companies that work with the distribution system operator can invoke the same 
restrictive liability clause as if they were party to the contract. This clause, however, is 
voidable.  
 
If damages occur to the grid due to deviation in the gas composition, the distribution 
system operator might not even be able to hold the producer liable for all damages. Due 
to an amendment to the Codes in June 2016 regarding the injection of gas into the 
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distribution grid, the additional conditions to the contract concluded between 
distribution system operator and biomethane injector (that included a liability clause) 
lapsed. In October 2016 biomethane injectors and distribution system operators signed a 
protocol (Beheersprotocol groen-gasinvoedingen) that states that the biomethane injector is 
responsible for meeting the criteria for gas quality when injecting the biomethane into the 
grid. Consequently, the distribution system operator is now responsible for maintaining 
the gas quality requirements. The impact of this is, however, not quite clear nor does it 
defines the relationship between producer and distribution system operator. It is however 
clear that the distribution system operator has not fulfilled its legal responsibility for 
maintaining gas quality, once the injected gas that does not meets the required quality 
standards reaches the end user. Hence, he will be liable for the damages that occur at end 
user level. In my opinion, he should also be held liable for damages to the grid, since he 
failed to maintain the quality. The line however, between maintaining this criteria 
sufficiently or insufficiently is not clear. This makes it difficult to determine when the 
damages to the grid should be compensated by the producer. The same applies if a small 
end user is located directly next to a biomethane injection point. When damages to the 
grid occur as a result of gas with a different gas quality, should both parties not be 
responsible? This seems to be obvious. It is not clear what impact this has on the rights of 
recourse of the distribution system operator, yet it is expected to play a role in 
determining the degree of the damages and the person who should be reimbursed. 
 
The legal status of this protocol is however unclear and the same applies for this blurred 
division of responsibilities. Therefore, it is not absolutely certain that the distribution 
system operator can hold the producer liable based on a breach of contract. What is left in 
all cases of damages is the liability for wrongful acts, which is not always the easiest to 
invoke successfully. In the two scenarios “biomethane injection” and “hydrogen 
blending”, discussed in chapter 6, the end users are partially responsible for the damages 
as well. Both end users act without taking the necessary care into consideration. This can 
have an impact on how the compensation for damages will be divided by a judge. 
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