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Preface

This book contains the proceedings of the annual meeting of the 

European Association of Tax Law Professors held in Łódź (Poland) from 

1-3 June 2017. The general topic of the conference was “Corporate tax resi-

dence and mobility”. On the basis of a questionnaire prepared by the general 

reporter, national reports covering 22 jurisdictions were prepared and are 

included in this book.

Based on those reports, five special reports address key issues concern-

ing corporate tax residence, namely the history and emergence of the cor-

porate residence concept in Europe, the corporate taxpayer’s mobility in 

the context of tax treaty law, the corporate tax residence and mobility in 

the European Union, residence, multinational enterprises and BEPS and 

the future of corporate residency. A general introductory report gives an 

overview of the past, current and future issues concerning corporate tax 

residence.

I would like to acknowledge the contribution of all the authors, thematic 

and national reporters (see authors’ list) as well as the EATLP governing 

bodies, in particular Peter Essers, as Chairman of the Academic Committee. 

I also want to thank all the speakers who were involved during the con-

gress: Irene Burgers, Tsilly Dagan, Carla De Pietro, Maarten de Wilde, Peter 

Essers, Roland Ismer; Borbála Kolozs, Guglielmo Maisto, Małgorzata Sęk, 

Wolfgang Schön and Daniel Shaviro.

Furthermore, my most sincere gratitude goes to all those who contributed 

to the editing process of the book, in particular Enguerrand Marique, Anne-

Grace Kleczewski, Alice Pirlot and the other members of the University of 

Louvain tax research team, as well as Kristy Jonas (EATLP) and Jane Kerr, 

Marek Kruk-Strzelecki, Maggie DeCesaris and Werner Kapp from IBFD. 

Last but not least, grateful acknowledgement goes to Małgorzata Sęk, 

Włodzimierz Nykiel and the Law School of Łódź University for hosting 

the 2017 EATLP Congress. 
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Chapter 1

Corporate Tax Residence at the Crossroads between 
International Competition and Convergence: 

Outlining the Debate

Edoardo Traversa*

The concept of residence is one of the cornerstones of corporate income 

taxation, both in domestic and international law.1 At the same time, authori-

tative voices, not only in the United States but also in Europe, have expressed 

scepticism regarding the adequacy of this concept in continuing to play such 

a prominent role in a globalized world.2 This introduction aims to delineate 

the scope of the current debates around this delicate issue and at outlining 

its possible future evolution.3 

* Professor, Catholic University of Louvain, Visiting Professor KU Leuven, Of Counsel, 
Liedekerke (Brussels).
1. On corporate residence in tax matters, see G. Maisto (ed.), Residence of Companies 
under Tax Treaties and EC Law sec. 23.1. (IBFD 2009); D. Gutmann (ed.), Corporate 
Income Tax Subjects, EATLP Annual Congress Lisbon 2013 (2016); International Fiscal 
Association, Source and residence: new configuration of their principles, Cahiers de Droit 
Fiscal International, vol. 90a (2005); IFA, The fiscal residence of companies, Cahiers de 
droit fiscal international, vol. 72a (1987); IFA, The delimitation between the country of 
residence and other countries of the power to tax corporations and/or their sharehold-
ers, Cahiers de droit fiscal international, vol. 49b (1964); R. Couzin, Corporate resi-
dence and international taxation (Amsterdam, IBFD 2002); Ismer & Riemer, Article 4, 
Resident-Residence, in Reimer/Rust (ed.), Klaus Vogel on Double Taxation conventions, 
4th ed. (2015), pp. 217-291. See also the doctoral dissertations of E.-J. Navez, Le transfert 
transfrontalier du siège social des sociétés à l’épreuve du principe de territorialité au 
sein de l’Union européenne (Catholic University of Louvain 2015), 888 p.; L. Brosens, 
Het fiscaal inwonerschap van vennootschappen in een gemondialiseerde economie, Ph. 
Thesis (University of Antwerp 2018), 811 p.
2. In the United States, see Michael J. Graetz, The David R. Tillinghast Lecture: Taxing 
International Income: Inadequate Principles, Outdated Concepts, and Unsatisfactory 
Policies, 54 Tax L. Rev. 261 (2001), p. 320; Edward D. Kleinbard, The Lessons of Stateless 
Income, 65 Tax L. Rev. 99 (2011), p. 159; Daniel Shaviro, The David R. Tillinghast lecture. 
The rising tax-electivity of U.S. corporate residence, Tax Law Review (2011), p. 395; 
D.R. Tillinghast, A matter of definition: foreign and domestic taxpayers, 2 Berkeley Journal 
of International Law (1984), p. 260. In Europe, see, for example, W. Schoen, International 
tax coordination for a second best world (part I), World Tax Journal (2009), p. 67; S. van 
Weeghel, Article 4(3) of the OECD Model Convention: an inconvenient truth, in G. Maisto 
(ed.), Residence of Companies under Tax Treaties and EC Law (Amsterdam, IBFD 2009), 
p. 305; L. Hinnekens, How OECD proposes to apply existing criteria of jurisdiction to tax 
profits arising from cross-border electronic commerce, 29 Intertax (2001), pp. 323-324.
3. For a discussion of more specific issues, or of the domestic situation of specific 
countries, see the special and national reports contained in this book. 
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Chapter 1 -  Corporate Tax Residence at the Crossroads between International 

Competition and Convergence: Outlining the Debate

1.1.  Functions of the residence concept for the application 
of corporate taxation4

Despite its importance for tax purposes, the concept of residence finds its 

roots in other areas of law, such as civil and commercial law and inter-

national private law. In these latter areas, the issue of the corporate seat 

touches upon one of the most controversial juridical issues, namely the 

legal recognition of incorporated persons.5 Historically, even if the exact 

origin of the concept is still unclear,6 the attribution of legal personality to 

fictitious entities, whether human communities or a combination of items 

of property aimed at a specific (economic) goal, had raised a number of 

controversies among European scholars in the 19th and 20th centuries as 

to its justification and extent.7 At the time, those debates did not entail a 

territorial aspect: it was indeed obvious that corporations as “creatures of 

the law” were lo cated in the country whose legal system had granted them 

legal personality. 

4. For a more thorough analysis of the definition and functions of the concept of 
residence, see ch. 2 as well as the national reports in this book.
5. Moreover, labour law, consumer law and insolvency law also rely on residence to 
impose obligations on companies towards their stakeholders. 
6. On the origin of corporate legal personality, R. Saleilles, De la personnalité juridique, 
historique et théorie, (2e éd.), (Paris, Éd. Rousseau 1922); B. Eliachevitch, La personnalité 
juridique en droit privé romain (Paris, Sirey 1942); H. Levy-Bruhl, Histoire juridique 
des sociétés de commerce en France aux XVIIe et XVIIIe siècles (Paris, Montchrestien, 
1938); E. Richard, Mon nom est personne: La construction de la personnalité morale ou 
les vertus de la patience, 4 Entreprises et histoire 57 (2009), pp. 15-20; J. Dewey, The 
Historic Background of Corporate Legal Personality, 35 Yale Law Journal 6 (Apr. 1926), 
pp. 655-673; R. Grantham & C. Rickett (eds.), Corporate Personality in the 20th Century 
(Hart Publishing 1998); R. Harris, The Transplantation of the Legal Discourse on Corporate 
Personality Theories: From German Codification to British Political Pluralism and American 
Big Business, 63 Wash. & Lee L. Rev. 1421 (2006), pp. 1424-25. 
7. See, for example, F.K. von Savigny, System des heutigen Römischen Rechts. Bd. 2. 
(Berlin 1840), p. 235 et seq., available at http://www.deutschestextarchiv.de/book/view/
savigny_system02_1840; M. Vauthier, Études sur les personnes morales dans le droit 
romain et dans le droit français, (Bruxelles, Manceaux, Paris, Pedone-Lauriel 1887); 
O. von Gierke, Die Genossenschaftstheorie und die deutsche Rechtsprechung (Weidmann 
1887); G. Bonelli, Di una nuova teorica della personalità giuridica, in Riv. italiana per le 
scienze giuridiche, t. IX, fasc. III, (Roma 1890), p. 325; M. Hauriou, De la personnalité 
comme élément de la réalité sociale, Rev. Gén. Dr. Légis. Juris., t. xxii (1898), pp. 1-119; 
M. Planiol, Traité élémentaire de droit civil, Pichon, t. I, (3rd ed.) (1900), pp. 977 et seq.; 
E. Hoelder, Natürliche und juristische Personen (Leipzig, Dunker & Humblot 1905); 
J. Binder, Das Problem des juristischen Persönlichkeit (Leipzig, Deichert 1907); F.W. 
Maitland, Moral Personality and Legal Personality, in The Collected Papers, vol. III, 
(Cambridge University Press 1911), pp. 304-320; A. Nekam, The personality conception 
of the legal entity, Harvard studies in the conflict of laws, vol. III (Harvard University Press 
1938); H. Velge, Associations et fondations en Belgique, Histoire et théorie (Bruxelles, 
Bruylant 1942).
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Functions of the residence concept for the application of corporate taxation

The increased mobility of economic factors due to the growth of interna-

tional trade raised the issue of corporate citizenship and of the recogni-

tion of foreign entities, which was first solved by the adoption of unilateral 

domestic provisions, the conclusion of bilateral commercial agreements8 

and later within multilateral organizations, such as the European Union.9 

The development of (corporate) income taxation throughout the 20th cen-

tury then forced states to determine whether, on what grounds and to what 

extent domestic and foreign legal entities would be subject to tax10 and 

whether the exercise of sovereign taxing powers should be coordinated at 

the international level through specific agreements.11 

1.1.1.  In domestic law 

In the domestic context, residence first defines the scope and the extent of 

corporate taxpayers’ liability. The main function of the residence concept 

8. B. Nolde, Droit et technique des traités de commerce, Rec. cours dr. int. La Haye, 
vol. 3, II (1924), pp. 291-462; A. Gildemeister, L’arbitrage des différents fiscaux en droit 
international des investissements (LGDJ 2013), pp. 7-12; J. Englisch, Germany, in Maisto 
(ed.), Residence of Companies under Tax Treaties and EC Law (Amsterdam, IBFD 2009), 
p. 473.
9. On the EU aspects of company law, see M. Menjucq, Droit international et européen 
des sociétés (3e éd.) (Paris, Montchrestien 2011); S. Grundmann, European Company Law 
(2e éd.) (Cambridge, Antwerp, Intersentia 2012); P. Paschalidis, Freedom of Establishment 
and Private International Law for Corporations (Oxford University Press 2012). For an 
historical perspective, Y. Loussouarn, La condition des personnes morales en droit inter-
national privé, Rec. cours dr. int. La Haye, vol. 96, I (1959), p. 489; R. Houin, Le régime 
juridique des sociétés dans la Communauté économique européenne, R.T.D.E. (1965), 
p. 22; J. Dieu, La reconnaissance mutuelle des sociétés et personnes morales dans les 
Communautés européennes, C.D.E. (1968), p. 539.
10. On the early attempt to justify the (non-)taxation of corporations in an international 
context, see, for example, E.R.A. Seligman, Double taxation and international fiscal co-
operation (New York, The Macmillan Company 1928), pp. 105-106; League of Nations 
Economic and Financial Commission, Report on double taxation submitted to the Financial 
Committee by professors Bruins, Einaudi, Seligman and Sir Josiah Stamp, E.F.S.73.F.19, 
(Genève 5 Apr. 1923); P.A. Harris, Corporate/shareholder income taxation and allocating 
taxing rights between countries. A comparison of imputation systems (Amsterdam, IBFD 
1996); H.J. Ault, Corporate integration and the division on the international tax base, 47 
Tax Law Review 3 (1992), p. 567; A.S. Bank, From sword to shield: the transformation 
of the corporate income tax, 1861 to present, (Oxford University Press, 2010); A.S. Bank, 
Anglo-American corporate taxation: tracing the common roots of divergent approaches 
(Cambridge University Press, 2011).
11. On the history of double taxation conventions, see for Belgium, I. Richelle/E. 
Traversa (with J. Gombeer), The history of double taxation conventions in Belgium, in 
Alabaster 1938-2013, 75th Anniversary book of the International Fiscal Association – 
Belgian Branch (C. Docclo ed., Anthemis 2013), pp. 53-71.
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is to subject resident corporate taxpayers to full tax liability, usually on a 

worldwide basis (France being the notable exception within the European 

Union). The worldwide taxation of resident taxpayers has been justified 

– more or less convincingly – under several arguments, such as the ability 

to pay, equality, the efficiency of capital allocation, neutrality, economic 

allegiance, equity or redistribution.12 The discussions around the concept 

of residence are almost inextricably intertwined with the justifications of 

worldwide tax systems. However, it appears important to keep both issues 

separated, since they do not necessarily overlap.

For example, residence also plays a meaningful role in territorial tax sys-

tems.13 Residence of the payer is indeed often used as a proxy to determine 

the source of income. This is, in particular, the case for capital income, 

such as dividends, interest and some capital gains, or for the consideration 

of services or the use of material goods, such as equipment, or intangibles 

(royalties). Consequently, states tend to impose withholding tax obligations 

on resident payers of those items of income, especially when their benefi-

ciaries are foreign.14

From a comparative perspective, countries use a wide range of connect-

ing factors in order to determine the company residence for domestic tax 

purposes. Those criteria are often taken from company law or international 

private law. However, symmetry between areas of law is not a necessity, and 

disjunction is possible. In company law, the determination of the residence 

or seat of a company is not merely a geographical exercise, it is essential to 

identify the applicable law and therefore to assess the existence of a corpo-

rate person as such. Indeed, unlike natural persons, there is no such thing 

as a stateless company, disconnected from the legal system that brought 

it into being (or subsequently recognized its legal existence). In tax law, 

however, residence does not work in such a binary way. It certainly influ-

ences the extent of the tax liability of the company, but it is the exclusive 

factor: a non-resident company may also be subject to the domestic rule of 

12. See K. Vogel, Worldwide vs. Source Taxation of Income – A Review and Re-Evaluation 
of Arguments, 16 Intertax 8/9 (1988), pp. 216-229, 310-320 and 393-402, as well as in 
McLure, Sinn & Musgrave (eds.), Influence of tax differentials on international com-
petitiveness: proceedings of the Munich Symposium on International Taxation, Papers, 
(Kluwer 1990).
13. O. Marian, The Function of Corporate Tax-Residence in Territorial Systems, 18 Chap. 
L. Rev. 157, (2014) at p. 158.
14. See Schindel & Atchabahian, General report, in Source and residence: new con-
figuration of their principles, IFA Cahiers de Droit Fiscal International, vol. 90a (2005), 
pp. 52-55 and the references quoted.
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a state. This fundamental difference with other areas of law has to be taken 

into consideration.

The two most common categories of criteria used in domestic corporate 

taxation are the place of incorporation/registered office15 or legal seat and 

the place of effective management (POEM) or real seat. Most countries tend 

to apply a combination of both, with a relative predominance of the POEM. 

There are exceptions like Finland,16 Ukraine,17 Sweden18 (with minor excep-

tions) and the United States,19 which only apply the place of incorporation. 

Denmark applies the incorporation criterion only for limited companies 

incorporated in Denmark and has a dual approach for other companies, 

including those incorporated abroad, which in practice means that Danish 

residence may derive from the POEM in Denmark.20 

However, the notion of the POEM is interpreted differently among juris-

dictions. In some, for example the United Kingdom, Czech Republic and 

Belgium, it refers to the place of central management and control. In others, 

like Austria and Germany, it focuses on the place of the operational, day-

to-day management. Moreover, the POEM can be interpreted rather for-

mally, like in Belgium (the place where the board of administrators meet), or 

more substantially, like in Italy, where the place of the main and substantial 

activity is taken into consideration. Regarding the implementation, some 

countries have detailed legislation on the elements of the POEM, such as 

Russia,21 while others, like the United Kingdom or Austria, leave it to the 

courts to decide on a case-by-case basis. It should be noted that it is not 

always an easy task for the domestic tax administrations to determine the 

POEM, particularly in cross-border situations.

Other elements contained in the domestic tax legislation of countries to 

determine the POEM include the place of the head or main office, the 

place of principal activity, the nationality or residence of the company’s 

15. On the differences between place of incorporation and place of registered office, 
see P. Behrens, General principles on residence of companies. A comparative analysis for 
connecting factors used for the determination of the proper law of companies, in G. Maisto 
(ed.), Residence of Companies under Tax Treaties and EC Law (Amsterdam, IBFD 2009), 
pp. 3-28; W. Schön, The mobility of companies in Europe and the organizational freedom 
of Company Founders (ECFR 2006), pp. 139-140.
16. See ch. 10 (Finland).
17. See ch. 26 (Ukraine).
18. See ch. 23 (Sweden). 
19. See ch. 28 (United States).
20. See ch. 9 (Denmark). 
21. See ch. 20 (Russia). 
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shareholders and the location of the company’s most valuable assets. Since 

each criterion has its own advantages and shortcomings, it is common for 

states to determine corporate tax residence based on a mixed approach, 

combining several elements.22 

1.1.2.  In tax treaties

In the international context, residence conditions the entitlement to double 

taxation treaties and plays a fundamental role in the allocation of the power 

to tax between contracting states in order to avoid double taxation.23 

On the one hand, it usually determines the applicability of the provisions 

of a convention to taxpayers (with the exception of the non-discrimination 

clause),24 provided they are liable to tax in their country of residence.25 

However, residence remains defined by reference to domestic law. Due to 

the divergences in the criteria used by states, double taxation deriving from 

multiple residence appears unavoidable. Tax treaties therefore provide for 

criteria aimed at solving the positive conflicts of residence. In many double 

taxation conventions that are based on the OECD Model Convention until 

its 2017 update, the POEM is used as a tie-breaker rule.26 This traditional 

22. See, for example, ch. 24 (Switzerland). For a discussion, see ch. 2.
23. Professors Bruins, Einaudi, Seligman and Sir Josiah Stamp, Report on Double 
Taxation submitted to the Financial Committee – Economic and Financial Commission 
Report by the Experts on Double Taxation, Document E.F.S.73. F.19 (5 Apr. 1923), 
Volume 4 Section 1: League of Nations, available at http://www.taxtreatieshistory.org/, 
p. 18 et seq.
24. N. Bammens, The Principle of Non-Discrimination in International and European 
Tax Law, (IBFD 2013), p. 63 et seq.
25. On the expression “liable to tax”, see Ismer & Riemer in E. Reimer & A. Rust 
(eds.), Vogel on double taxation conventions, 4th ed. (Kluwer Law International 2015), 
p. 243 et seq.; R. Vann, “Liable to Tax” and Company Residence under Tax Treaties, in 
Maisto (2009), supra n. 15, at pp. 197-271. See, however, the numerous reservations made 
by states on art. 4(3).
26. See art. 4(3) before its 2017 update and Comm. Art. 4 OECD Model, paras. 21-
24. The OECD Commentary defines the POEM as: “the place where key management 
and commercial decisions that are necessary for the conduct of the entity’s business as 
a whole are in substance made. All relevant facts and circumstances must be examined 
to determine the place of effective management. An entity may have more than one 
place of management, but it can have only one place of effective management at any one 
time. The place of effective management is where the management’s significant policies 
are made. It does not necessarily include the place where these policies are executed 
(day-to-day management)”. See J. Avery Jones, 2008 OECD Model: Place of Effective 
Management – What One Can Learn from History, Bulletin for International Taxation 
(2009), pp. 183-186; J. Sasseville, The Meaning of “Place of Effective Management”, in 
G. Maisto (ed.), Residence of Companies under Tax Treaties and EC Law (Amsterdam, 
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solution appears in the majority of the treaties concluded by some coun-

tries, such as Italy, Austria and Canada.27 However, it does not constitute 

a guarantee for uniformity, since states tend to interpret that expression 

according to their domestic law (see section 1.1.1.). Proposals have been 

made to improve the functioning of the current tie-breaker rule,28 but those 

attempts are unlikely to succeed, considering the modification of the OECD 

Model in 2017. 

There are some exceptions: some treaties use as a tie-breaker the head office 

treaties concluded (the new Germany-China treaty that entered into force in 

2016 or the Ireland-Japan treaty) or the place of incorporation (Germany-

Australia and Austria-United States). However, there is a clear tendency at 

the OECD level in the BEPS process – but also in the United States and 

a few other countries like Serbia (for practical reasons) – to abandon the 

POEM as a criterion and to replace it with a mutual agreement procedure. 

In 2017, article 4(3) of the OECD Model was modified to read as follows: 

Where by reason of the provisions of paragraph 1 a person other than an 

individual is a resident of both Contracting States, the competent authorities of 

the Contracting States shall endeavour to determine by mutual agreement the 

Contracting State of which such person shall be deemed to be a resident for 

the purposes of the Convention, having regard to its place of effective manage-

ment, the place where it is incorporated or otherwise constituted and any other 

relevant factors. In the absence of such agreement, such person shall not be 

IBFD 2009), pp. 287-300; M. Widrig, The expression “by reason of his domicile, resi-
dence, place of management…” as applied to companies, in G. Maisto (ed.), Residence of 
Companies under Tax Treaties and EC Law (Amsterdam, IBFD 2009), p. 278; B. Aniceto 
da Silva, The tie-breaker rule (Art. 4 of the OECD MC): relevance of domestic law or 
autonomous interpretation? in M. Schilcher & P. Weninger (eds.), Fundamental issues and 
practical problems in tax treaty interpretation (Wien, Linde 2008), p. 347; C. Romano, 
The evolving concept of “place of effective management” as a tie-breaker rule under the 
OECD Model Convention and Italian law, European Taxation (2001), p. 340.
27. On the Canadian experience, see G. Loomer, The disjunction between corporate 
residence and corporate taxation: is improvement possible? Canadian Tax Journal (2015), 
p. 99; K. Brooks, Residence of Companies Under Tax Treaties and EU Law (Canada), in 
Maisto (2009), supra n. 15, pp. 407-440.
28. See OECD, The impact of the Communications revolution on the application of 
“place of effective management” as a tie breaker rule. A discussion paper from the tech-
nical advisory group on monitoring the application of existing treaty norms for the taxa-
tion of business profits (Paris 2001), available at www.oecd.org/dataoecd/46/27/1923328.
pdf. See also S. van Weeghel, The tie-breaker revisited: towards a formal criterion?, in 
L. Hinnekens & Ph. Hinnekens (eds.), A vision of taxes within and outside European bor-
ders: Festschrift in honor of Prof. Dr. Frans Vanistendael (Alphen aan den Rijn, Kluwer 
Law International 2008), pp. 964-965; E. Burgstaller & K. Haslinger, Place of effective 
management as a tie-breaker rule – concept, developments and prospects, 32 Intertax 8/9 
(2004), pp. 383-386.
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entitled to any relief or exemption from tax provided by this Convention ex-

cept to the extent and in such manner as may be agreed upon by the competent 

authorities of the Contracting States. 

The Multilateral Instrument deriving from BEPS Action 15 also contains 

a similar provision.29 This development has drawn criticism, namely in 

Germany, Austria, Italy and Sweden, mainly considering how cumbersome 

and unpredictable those mutual agreement procedures are. 

On the other hand, residence also plays a fundamental role in the division 

of taxing powers between contracting states. In most non-tax matters, the 

applicable domestic law has a unique and exclusive character: companies 

cannot be simultaneously subject to different legal systems. Therefore, in-

ternational agreements (or EU legislation), when they exist, determine a 

single state whose legal system will apply to the company, with the other 

states left to acknowledge this situation, with minor exceptions, for example 

overriding mandatory rules in private international law.30 In taxation, the 

international allocation of taxing powers of corporate income is not made 

according to one single criterion, but to different connecting factors depend-

ing on the category of income. 

According to the OECD Model, the country of residence is entitled to exclu-

sive taxing rights on the company’s business income, unless there is a per-

manent establishment in the other country (article 7) and on passive income, 

except for dividends and sometimes interest and royalties (articles 10 to 13), 

where the taxing competence may be shared. Moreover, the residual clause 

attributes to the country of residence the exclusive right to tax the items of 

income not defined by the convention (article 21).

The OECD model also attributes income to states other than the state of 

residence, for example the state of the permanent establishment, the state 

where immovable property is located or – at least partly – the state where 

dividends (or – more rarely – interest and royalties) are distributed. Even 

in this case, however, residence plays an important role, because source is 

often identified with the state of residence of the payer of the income. 

29. See OECD, Multilateral Convention to Implement Tax Treaty Related Measures 
to Prevent BEPS, 2 Nov. 2016, article 4 (available at http://www.oecd.org/tax/treaties/
multilateral-convention-to-implement-tax-treaty-related-measures-to-prevent-BEPS.pdf).
30. See Michael Wilderspin, Overriding mandatory rules, in Jürgen Basedow, Giesela 
Rühl, Franco Ferrari & Pedro de Miguel Asensio (eds.), Encyclopedia of Private International 
Law (Edward Elgar 2017), pp. 1331-1336.
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The central character of the residence criteria in a double taxation conven-

tion constitutes an incentive for companies to (re)locate in states offering 

the most favourable tax treatment,31 therefore triggering tax competition. 

However, some authors point out that residence also works as a safety net 

that enables states to collect tax even in situations where the state of source 

would abandon its taxing rights, which is likely in some cases to reduce the 

incentive to delocalize.32 Moreover, the predominance of the residence state 

is often seen as a type of tax imperialism from industrialized, capital export-

ing countries towards developing, capital importing countries.33

1.1.3.  The EU law dimension

In European law, residence gives access to the legal protection granted to 

companies by the treaties and secondary law, which also tends to refer to 

the domestic law of the Member States. Indeed, article 54 of the Treaty on 

the Functioning of the European Union (TFEU) grants the right of estab-

lishment to “companies or firms formed in accordance with the law of a 

Member State and having their registered office, central administration 

or principal place of business within the Union”, which leaves Member 

States free to determine which connecting criteria they want to use, as it 

has been recognized by the European Court of Justice (ECJ).34 Corporate 

Tax Directives also determine their scope of application by reference to 

31. On inversions and corporate relocations, see M.A. Desai & J.R. Hines Jr., Expectations 
and expatriations: tracing the causes and consequences of corporate inversions, 55 National 
Tax Journal (2002), p. 415; R.S. Avi-Yonah, For haven’s sake: reflections on inversion 
transactions, Tax Notes (2002), p. 1793; T. Laamanen, T. Simula & S. Torstila, Cross-
border relocations of headquarters in Europe, Journal of International Business Studies 
(2012), p. 200; O. Marian, Home-country effects of corporate inversions, Washington 
Law Review (2014), p. 171.
32. See L. Brosens (2018), supra n. 1, p. 593.
33. L. Sheppard, Revenge of the Source Countries, Part IV: Who Gets the Bill?, 40 
Tax Notes Int’l 411 (2005), p. 416. See also Reuven Avi-Yonah, Bridging the North/
South Divide: International Redistribution and Tax Competition, 26 Mich. J. Int’L L. 371 
(2004); Victor Thuronyi, Tax Treaties and Developing Countries, in Tax Treaties: Building 
Bridges Between Law and Economics 441 (Michael Lang et al. eds., 2010), p. 445. Many 
other authors have expressed strong critiques against the residence principle, see K. Vogel, 
Worldwide vs. Source Taxation of Income – A Review and Re-Evaluation of Arguments, 16 
Intertax 8/9 (1988), pp. 216-229, 310-320 and 393-402; E.C.C.M. Kemmeren, Principle 
of origin in tax conventions. A rethinking of models (Dongen, Pijnenburg, 2001), p. 28; 
R.J. Jeffrey, The impact of state sovereignty on global trade and international taxation (Den 
Haag, Kluwer Law International 1999), pp. 49-50. See also M. Devereux & P.B. Sørensen, 
The Corporate Income Tax: International Trends and Options for Fundamental Reform, 
European Commission, Economic Papers No. 264 (2006), p.17.
34. ECJ, 29 Nov. 2011, National Grid Indus BV v. Inspecteur van de Belastingdienst 
Rijnmond/kantoor Rotterdam, C-371/10, para. 27; 16 Dec. 2008, Cartesio Oktató és 
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domestic law of the Member States. For example, the Parent-Subsidiary 

Directive applies to companies that “according to the tax laws of a Member 

State [are] considered to be resident in that Member State for tax purposes 

and, under the terms of a double taxation agreement concluded with a 

third State, [are] not considered to be resident for tax purposes outside the 

Union”.35 

Despite numerous attempts, harmonization at the EU level of the definition 

of seat in corporate law seems unlikely.36 This also holds true for corporate 

tax residence, although harmonization has been advocated by some authors37 

and even – arguably – by the European Commission.38 

However, progress has been made towards the resolution of residence con-

flicts within the European Union. The recent adoption by the Council of 

a directive on dispute resolution in cases of double taxation is likely to 

reduce the negative impact for taxpayers of disparities between Member 

Szolgáltató bt, C-210/06, para. 110. See also ECJ, 27 Sept. 1988, 81/87, The Queen v. 
H.M. Treasury and Commissioners of Inland Revenue, ex parte Daily Mail and General 
Trust PCJUE, para. 23.
35. Council Directive 2011/96/EU of 30 November 2011 on the common system of 
taxation applicable in the case of parent companies and subsidiaries of different Member 
States, OJ L 345, 29 Dec. 2011, pp. 8-16, art. 2, A. See also Council Directive 2009/133/
EC of 19 October 2009 on the common system of taxation applicable to mergers, divi-
sions, partial divisions, transfers of assets and exchanges of shares concerning companies 
of different Member States and to the transfer of the registered office of an SE or SCE 
between Member States, OJ L 310, 25 Nov. 2009, pp. 34-46; Council Directive 2003/49/
EC of 3 June 2003 on a common system of taxation applicable to interest and royalty 
payments made between associated companies of different Member States, OJ 2003 L 
157, p. 49, art. 3; Council Directive (EU) 2016/1164 of 12 July 2016 laying down rules 
against tax avoidance practices that directly affect the functioning of the internal market, 
OJ L 193, 19 July 2016, p. 1, arts. 1, 2 and 7, as well as Council Directive (EU) 2016/881 
of 25 May 2016 amending Directive 2011/16/EU as regards mandatory automatic exchange 
of information in the field of taxation, OJ L 146, 3 June 2016, p. 8, art. 1.
36. See the European Commission DG/LSE, Study on the law applicable to compan-
ies: Final Report (2016). On the history of corporate law harmonization in the European 
Union, see Martin Gelter, Centros, the Freedom of Establishment for Companies, and 
the Court’s Accidental Vision for Corporate Law (13 Feb. 2015), in: Fernanda Nicola & 
Bill Davies, EU Law Stories (Cambridge University Press, 2017); Fordham Law Legal 
Studies Research Paper No. 2564765, ECGI - Law Working Paper No. 287/2015, avail-
able at https://ssrn.com/abstract=2564765 or http://dx.doi.org/10.2139/ssrn.2564765. 
37. See, for example, P. Pistone, Company Residence and EC Tax Law, in Maisto 
(2009), supra n. 15, p. 187; A. Ribes, Tax residence and the mobility of companies in 
the European Union: the desirable harmonization of the tax connecting factors, Intertax 
(2012), p. 607; L. Brosens, supra n. 1, p. 719.
38. Commission Communication, Double Taxation in the Single Market, 11 Nov. 2011, 
COM(2011) 712 final, 10.
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States’ tax systems, including as to the definition of residence.39 On the 

other hand, issues of double residence resulting in double non-taxation have 

been specifically addressed at EU level through different instruments. The 

Anti-Tax Avoidance Directive contains a provision specifically addressing 

tax residency mismatches, which refers to the applicable bilateral tax treaty. 

According to this provision (article 9b),

[t]o the extent that a deduction for payment, expenses or losses of a taxpayer 

who is resident for tax purposes in two or more jurisdictions is deductible from 

the tax base in both jurisdictions, the Member State of the taxpayer shall deny 

the deduction to the extent that the other jurisdiction allows the duplicate de-

duction to be set off against income that is not dual-inclusion income. If both 

jurisdictions are Member States, the Member State where the taxpayer is not 

deemed to be a resident according to the double taxation treaty between the two 

Member States concerned shall deny the deduction.40

Abusive reliance on domestic, EU or international tax rules by dual (non-)

residents can also be tackled by the general anti-abuse clause contained 

in the Anti-Tax Avoidance Directive (ATAD).41 Moreover, the recent 

Commission’s decisions in the area of State aid, in particular in the Apple 

case,42 could also – if confirmed by the ECJ – deter intentional situations of 

double non-residence when intentionally exploited to obtain a tax advan-

tage.

1.2.  Residence and cross-border mobility under 
international and EU tax law

EU law has strongly influenced the legal framework applicable to the trans-

fer of residence of a company between Member States. 

39. Council Directive (EU) 2017/1852 of 10 October 2017 on tax dispute resolution 
mechanisms in the European Union, OJ L 265, 14 Oct. 2017, pp. 1-14. The directive is 
applicable to “any person, including an individual, that is a resident of a Member State 
for tax purposes, and whose taxation is directly affected by a question in dispute”.
40. Council Directive (EU) 2016/1164 of 12 July 2016, as amended by Council Directive 
(EU) 2017/952 of 29 May 2017 amending Directive (EU) 2016/1164 as regards hybrid 
mismatches with third countries, OJ L 144, 7 June 2017, pp. 1-11, art. 9b.
41. Council Directive (EU) 2016/1164 of 12 July 2016, art. 6. 
42. Ireland – Implemented State Aid to Apple, Commission Decision Finding State 
Aid, 30 Aug. 2016, C(2016) 5605 final, paras. 48-52.
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The Merger Directive43 directly tackles the issue of cross-border transfers 

of registered office or “cross-border conversion”,44 and the tax implica-

tions thereof, yet exclusively concerning the Societas Europaea (SE) and 

European Cooperative Society (SCE). 

Regarding the transfer of the residence of other types of companies, their 

tax treatment is determined at the domestic level, to be assessed through 

the lens of its compatibility with the freedom of establishment.45 The said 

freedom is enshrined in articles 49 to 55 of the TFEU and notably precludes 

Member States from imposing any restrictions on foreign economic actors 

willing to implant a permanent activity on their soil (article 49), while fur-

ther, ensuring these are subsequently treated equal to natural persons who 

are nationals of the said Member States (article 54). 

According to the Court, the freedom of establishment “applies to an opera-

tion whereby a company incorporated under the law of one Member State 

transfers its statutory seat to another Member State with the aim of convert-

ing itself into a company governed by the law of the latter Member State, 

in so far as that company actually establishes itself in the other Member 

State, or intends to do so, for the purpose of pursuing genuine economic 

activity there”.46 This right does not, however, guarantee the tax neutrality 

of conversions/transfers and in no way does it require Member States to 

draw up their tax rules on the basis of those in another Member State to 

avoid disparities.47 Member States are thus allowed to compensate the loss 

of taxing power upon not yet realized gains at the occasion of a transfer of 

43. Council Directive 2009/133/EC of 19 October 2009 on the common system of taxa-
tion applicable to mergers, divisions, partial divisions, transfers of assets and exchanges 
of shares concerning companies of different Member States and to the transfer of the 
registered office of an SE or SCE between Member States, OJ L 310, 25 Nov. 2009, 
pp. 34-46.
44. ECJ, 25 Oct. 2017, Case C-106/16, Polbud - Wykonawstwo sp. z o.o., para. 22 
“process whereby a company is converted into a company subject to the law of another 
Member State, the latter company coming into existence in the course of that process”. 
45. As reminded in ECJ, 11 Mar. 2004, Case C-9/02, Hughes de Lasteyrie du Saillant 
and Ministère de l’Économie, des Finances et de l’Industrie, para. 44 “the prohibition on 
Member States establishing restrictions on the freedom of establishment also applies to tax 
provisions. According to consistent case-law, even if, in the current state of Community 
law, direct taxation does not as such fall within the scope of the Community’s jurisdic-
tion, Member States must nevertheless exercise their retained powers in compliance with 
Community law”.
46. Opinion of Advocate General Kokott delivered on 4 May 2017 in relation to Case 
C-106/16, Polbud - Wykonawstwo sp. z o.o. (supra n. 44), para. 26. 
47. ECJ, 29 Nov. 2011, Case C-371/10, National Grid Indus, para. 62.
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seat48 by means of applying an exit tax on the transferred assets. However, 

such taxation must constitute a proportionate tax measure, thus taking into 

account temporality and not exceeding the aforementioned aim as to not 

“prohibit, impede or render less attractive the exercise of the freedom of 

establishment”.49 In this respect, important elements are to be found in the 

remarkable case law developed by the ECJ.50 

Moreover, “to improve the resilience of the internal market as a whole 

against cross-border tax avoidance practices”, the European legislator 

expressly confirmed and regulated the possibility of effective taxation of 

capital gains in case of a transfer of seat in the ATAD.51 At first glance, 

this provision appears to codify the case law developed by the Court. It is, 

however, fundamentally different, as under its provisions, exit taxation is 

no longer merely allowed but becomes mandatory.52 Moreover, the exit tax 

in case of transfers of seat provided by the Directive only applies to assets 

that entail a loss of taxing powers, thus excluding those assets that remain 

effectively connected with a permanent establishment in the first Member 

State. As the Directive operates minimal harmonization, the exact design 

of such a tax as being a tax avoidance tool is left up to the Member States, 

which may in theory opt for stricter regimes than the ones outlined in the 

Directive. In such a case, the compliance of such a regime with the freedom 

of establishment should still be assessed, based on the condition contained 

in the Directive itself and, if necessary, based on the pre-existing case law.53 

In any event, it ought to be noted that such cross-border conversions require 

upstream verification of requirements applicable thereto under civil and 

commercial law. Member States still remain free to define the connecting 

48. Since the dominant residence criterion and dominant tie-breaker rule under DTCs 
are the POEM, transfers of seat being accompanied by an effective transfer of activity do 
automatically entail a loss of taxing power.
49. ECJ, 5 Oct. 2004, C-442/02, Caixa Bank v. Ministère de l’Économie, des Finances 
et de l’Industrie, para. 11; National Grid Indus, supra n. 47, para. 36.
50. In this respect, see the already mentioned National Grid Indus, supra n. 47, and 
the subsequent cases: ECJ, 6 Sept. 2012, Case C-38/10, Commission v. Portugal; ECJ, 
25 Apr. 2013, Case C-64/11, Commission v. Spain; ECJ, 18 July 2013, Case C-261/11, 
Commission v. Denmark; ECJ, 23 Jan. 2014, Case C-164/12, DMC; ECJ, 21 May 2015, 
Case C-657/13, Verder Lab Tec; ECJ, 14 Sept. 2017, Case C-646/5, Trustees of the P 
Panayi Accumulation & Maintenance Settlements v. Commissioners for Her Majesty’s 
Revenue and Customs.
51. Council Directive 2016/1164 of 12 July 2016 laying down rules against tax avoidance 
practices that directly affect the functioning of the internal market, OJ L 193, 19 July 2016, 
pp. 1-14.
52. Art. 5 ATAD; for a detailed analysis, see S. Peeters, Exit Taxation: From an Internal 
Market Barrier to a Tax Avoidance Prevention Tool, EC Tax Review 3 (2017), pp. 122-132.
53. As pointed out in S. Peeters, id., p. 123.
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factors to be considered for a company to be a subject of their national law. 

Thus, depending on the choice between incorporation and real seat theory 

operated by the concerned states, as well as the inbound or outbound nature 

of the transfer, the said transfer may be either allowed or forbidden.54 Only 

if a conversion should be possible under civil and commercial law will the 

question of loss of taxing power arise. 

Consequently, the case law developed by the Court in relation to transfers 

of seat from a corporate law perspective provides important elements to 

be taken into account.55 Notably, it specified that should the conversion be 

possible under civil and commercial law, it ought to entail actual establish-

ment in the host Member State and therefore the transfer of the economic 

activity of the company, in order to benefit from the protection provided 

against excessive tax treatment, because “although that freedom gives eco-

nomic operators in the European Union the right to choose the location of 

their economic activity, it does not give them the right to choose the law 

applicable to them. Consequently, a cross-border conversion is not caught 

by the freedom of establishment where it is an end in itself”.56 Considering 

the broad interpretation of an establishment,57  transfers solely conceived as 

concerning the corporate seat, not the real seat, do not fall under the scope 

of protection of this freedom.58 In other words, artificial transfers aimed at 

54. As reminded in Opinion of Advocate General Kokott delivered on 4 May 2017 in 
relation to Case C-106/16, Polbud - Wykonawstwo sp. z o.o., para. 23: “the success of 
such a conversion depends in principle on the legal systems of both the Member State of 
origin and the host Member State”. 
55. See the case law developed by the ECJ in relation to seat transfers from a corporate 
law perspective, notably: ECJ, 27 Sept. 1988, Case C-81/87, Daily Mail and General 
Trust; ECJ, 3 Dec. 2005, Case C-11/03, Sevic Systems; ECJ, 16 Dec. 2008, C-210/06, 
Cartesio; ECJ, 12 July 2012, Case C-378-10, VALE Építési kft.; aforementioned Case 
C-106/16, - Wykonawstwo sp. z o.o.; on the relation between this case law and tax mat-
ter, see S. Peeters, Exit Taxation on Capital Gains in the European Union: A Necessary 
Consequence of Corporate Relocations, ECFR (2013), pp. 507-522.
56. Opinion of Advocate General Kokott, supra n. 54, para. 38.
57. Understood as the “actual pursuit of an economic activity through a fixed estab-
lishment in another Member State for an indefinite period” (Polbud Wykonawstwo sp. 
z o.o, para. 67), preferably demonstrated by the existence of infrastructures enabling such 
economic activity in the concerned Member State (ECJ, 11 Dec. 2003, Case C-215-/01, 
Bruno Schnitzer), even the existence of an intention to implant such infrastructures even 
if not yet backed by any concrete premises satisfies this requirement (Vale, supra n. 55, 
para. 35, as well as ECJ, 12 Sept. 2006, Case C-196:04, Cadbury Schweppes and Cadbury 
Schweppes Overseas, para. 54). 
58. The mere registration in another Member State is indeed not sufficient to constitute 
an “establishment” in the said Member State (ECJ, 19 June 1990, Case C-213/89, The 
Queen v. Secretary of State for Transport, ex parte: Factortame Ltd and others, preliminary 
ruling, para. 21). 
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avoiding or evading tax should be excluded from the protection of EU law, 

leaving Member States free to adopt anti-avoidance measures. 

1.3.  The simultaneous reinforcement and erosion of 
the concept of residence in the time of BEPS

Today, the traditional concept of corporate residence appears – paradoxi-

cally – to be both reinforced and eroded by the evolution of the global 

economy, in particular the development of multinational firms and the digi-

talization of the management and operating activities of companies.59

Residence has become more important because digitalization has allowed 

the carrying out of significant economic activities without material – and 

soon without any human – support. The modification of business structures 

and value creation models diminishes the importance of traditionally core 

economic activities, such as manufacturing and brick-and-mortar produc-

tion processes in general, in the generation of profits and the growing impor-

tance of dematerialized features, such as data collection, use of information, 

e-marketing and software development.60 This shift – which was not tax, but 

technology-driven – has made the permanent establishment concept totally 

outdated, leaving residence as the only connecting factor of those digital 

businesses with the “real” world.61

At the same time, as Wolfgang Schoen said, 

the factual basis for the identification of corporate residence is gradually erod-

ing. […] Firstly, it is far easier for companies than for individuals to move their 

residence around. Depending on the benchmark for residence under national 

and international law, this requires reincorporation in another jurisdiction or 

transfer of central management and control, but it does not require a differ-

ent allocation for the large bulk of profit-generating operative and auxiliary 

structures around the world. […] Moreover, the allocation of central manage-

ment functions and other indicators for corporate residence can be more easily 

59. R. Couzin, Corporate Residence and International Taxation (Amsterdam, IBFD 
2002), p. 259 et seq. 
60. M. Olbert & C. Spengel, International Taxation in the Digital Economy: Challenge 
Accepted?, 9 World Tax Journal (2017), p. 4. See also Eli Hadzhieva, Tax Challenges of 
the Digital Economy, European Parliament, Study for the TAXE 2 Committee (2016), 
p. 17 et seq.
61. Such a change appears even more clear looking how activities considered in the 
OECD Model as ancillary and preparatory – and therefore excluded from the PE con-
cept – have become essential activities to the conduct of certain businesses (like storage 
for e-commerce platforms, or customer service). See M. Olbert & C. Spengel, id., p. 9.
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divided today among different jurisdictions, thus increasing the probability of 

dual-resident companies. This undermines the assumption that the location of 

central management can work as a meaningful starting point for worldwide 

allocation of profits arising from the activities of a multinational enterprise.62

The geographical dislocation of the functions performed within multina-

tional firms makes it harder to identify a single place – if any – from which 

the firm operates. Multinational enterprises are indeed composed of many 

distinct legal entities, whose residence is to be determined according to 

the law applicable in the relevant jurisdictions where they are established. 

The difficulty is that their legal structure does not always mirror the eco-

nomic relationship between them. In particular, the notion of POEM tends 

to become blurred, since those companies tend be managed globally and 

centrally. Traditional tools used by courts and administrations to determine 

residence, such as the “central management and control” test in common 

law jurisdictions, become inadequate and are easy to manipulate.

This is not only the consequence of technological changes but has also been 

actively encouraged through institutional and legal developments, such as 

the conclusion of international agreements and the removal of domestic 

impediments to cross-border transactions and transfers, whether under the 

World Trade Organization or the European Union. Moreover, regulatory and 

tax competition between states – including EU Member States – to attract 

foreign businesses makes it now easier to set up entities with very little or 

no substance.63 As a result, the place of incorporation or registration cannot 

be relied upon as a trustworthy proxy to locate the different elements of the 

company that contribute to the generation of (taxable) profits. 

Recent international scandals involving letterbox/shell companies have led 

states to reassess the notion of residence in light of the fight against tax eva-

sion and avoidance. In particular, tax planning strategies involving location 

or transfer of seat to low-tax jurisdictions have come under the spotlight. 

Several measures have been proposed or adopted at the domestic, EU and 

international level, in order to disregard the effects of corporate residence on 

the taxpayers’ tax liability and/or to give more weight to substance require-

ments. In particular, the OECD has recommended in the Final Reports of 

the BEPS Action Plan to adopt controlled foreign corporation (CFC) rules 

62. W. Schön, International tax coordination for a second best world (part I), World 
Tax Journal (2009), pp. 69-70.
63. Incorporating a business has become so easy that that service is offered online 
by numerous websites across the world. See S. Deakin, Legal Diversity and Regulatory 
Competition: Which Model for Europe?, 12 European Law Journal (2006), pp. 440-454.
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and limitation on benefits (LOB) clauses.64 CFC legislation allows the taxa-

tion of undistributed profits of associated companies in the hands of the 

controlling company. LOB clauses deny the benefit of the application of tax 

treaties to certain resident companies with insufficient ties to the country. 

Those measures will undoubtedly impact the international balance of taxing 

powers between states and modify the tax planning strategies of taxpayers. 

Those developments, however, cannot be seen as a thorough reconsidera-

tion of the role and function of the residence concept, as the whole BEPS 

initiative cannot be regarded as an overhaul of the existing global tax order.65 

Despite its shortcomings, residence indeed remains a cornerstone in domes-

tic and international taxation. 

1.4. Possible evolution of the residence concept

The comparative analysis developed in this book allows for some provi-

sional conclusions to be drawn and offers an idea of how the concept of 

corporate tax residence may evolve. 

First, making residence for tax purposes dependent on factors that have 

been developed in other areas of law does not seem adequate. Tax residence 

aims at determining taxpayers’ liability and locating taxing powers between 

states. Those aims are at odds with the objective of private (commercial) 

law to enable individuals to cooperate and pursue their own mutual inter-

ests, or corporate law, which is “to advance the aggregate welfare of all 

who are affected by a firm’s activities”,66 or, more narrowly defined, of the 

shareholders.67 Considering that the purpose of taxation goes beyond the 

64. See OECD, Designing Effective Controlled Foreign Company Rules, Action 3 – 2015 
Final Report, (OECD 2015), available at http://dx.doi.org/10.1787/9789264241152-en and 
OECD, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, Action 6 – 
2015 Final Report, (OECD 2015), available at http://dx.doi.org/10.1787/9789264241695-en.
65. Y. Brauner, BEPS: An Interim Evaluation, 6 World Tax Journal (2014); M. Herzfeld, 
The Case against BEPS – Lessons for Coordination (2 Aug. 2017), available at https://
ssrn.com/abstract=2985752 or http://dx.doi.org/10.2139/ssrn.2985752. 
66. On the objectives pursued by corporate law, see J. Armour, H. Hansmann & 
R. Kraakman, The Essential Elements of Corporate Law, Oxford Legal Studies Research 
Paper No. 20 (2009); Yale Law, Economics & Public Policy Research Paper No. 387; 
Harvard Law and Economics Research Paper No. 643; Harvard Public Law Working 
Paper No. 09-39; ECGI – Law Working Paper No. 134/2009, available at https://ssrn.
com/abstract=1436551.
67. This shareholder approach has been eloquently summarized by Milton Friedman 
in The Social Responsibility of Business is to Increase its Profits, The New York Times 
Magazine, 13 Sept. 1970 (“there is one and only one social responsibility of business–to 
use its resources and engage in activities designed to increase its profits so long as it 
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maximization of the interests of those paying them – except when adopting 

a very narrow view of the benefit principle68 –, then defining tax residence 

along the same criteria used in corporate law does not appear appropri-

ate. Moreover, there is a tendency in corporate law in some EU Member 

States to evolve towards more formal connecting factors, such as place of 

registration, in the name of legal certainty, mobility and autonomy.69 This 

tendency seems at odds with the current trends in international taxation, 

which aim at anchoring companies to a territory and limiting the planning 

opportunities for taxpayers, therefore suppressing the “elective” character 

of tax residence.70

Second, assuming that residence remains a suitable criterion to be used in 

international and domestic tax law, it should entail a connection with the 

territory that could be defined as “substantial”, in order to avoid purely tax-

driven manipulation. However, economic substance is probably the most 

difficult legal concept to determine, because of the inherent tension between 

(static) legal certainty and (dynamic) economic reality. Fleming, Peroni 

and Shay have proposed to determine residence on the basis of the place 

where the company’s shareholders are located.71 The argument is certainly 

stays within the rules of the game, which is to say, engages in open and free competition 
without deception or fraud”). See also M. Friedman, Capitalism and Freedom, (University 
of Chicago Press 1962), p. 112.
68. On the justifications for taxation and the discussion of the benefit principle, see 
W. Schön, International tax coordination for a second best world (part I), World Tax Journal 
(2009), p. 5 et seq.; J.M. Dodge, Theories of Tax Justice: Ruminations on the Benefit, 
Partnership, and Ability to pay Principles, 58 Tax L. Rev. (2005), p. 399; L. Murphy & 
T. Nagel, The myth of ownership (Oxford, OUP 2002), p. 16 et seq. K. Vogel, The justifi-
cation for taxation: a forgotten question, 33 American Journal of Jurisprudence 1 (1988), 
p. 19; R.A. Musgrave, A brief history of fiscal doctrine, in Auerbach & Feldstein (eds.), 
Handbook of Public Economics, vol. I (Elsevier 1985), pp. 16-21. For a contemporary 
critique of the benefit principle, see L. Murphy & T. Nagel, The myth of ownership (Oxford, 
OUP 2002), p. 16 et seq.
69. See, for example, C. Gerner-Beuerle, F.M. Mucciarelli, E.-Ph. Schuster & M.M. Siems, 
Study on the law applicable to companies, European Commission (2017), available at 
https://dx.doi.org/10.2838/527231; J.E. Antunes, Th. Baums, B.J. Clarke, P.-H. Conac, 
L. Enriques, A.I. Hanak, J. Lau Hansen, H.J. de Kluiver, V. Knapp, N. Lenoir, L. Linnainmaa, 
S. Soltysinski & E. Wymeersch, Report of the Reflection Group on the future of EU company 
law, 5 Apr. 2011, European Commission, available at http://ec.europa.eu/internal_market/
company/docs/modern/reflectiongroup_report_en.pdf. 
70. Empirical studies seem, however, to indicate in some EU Member States a decline 
in corporate mobility since the mid-2000s, namely due to a more restrictive legislative 
framework, judicial attitude and social acceptability towards what is increasingly perceived 
as an abuse. See W.-G. Ringe, Corporate Mobility in the European Union – a Flash in 
the Pan? An empirical study on the success of lawmaking and regulatory competition 10 
European Company and Financial Law Review 230 (2013). 
71. J.C. Fleming, R.J. Peroni & S.E. Shay, Defending Worldwide Taxation with a 
Shareholder-Based Definition of Corporate Residence, 2016 Brigham Young University 
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valid for closely held businesses or for jurisdictions where shareholdings 

are mainly held by residents, such as the United States. It is, however, inad-

equate for (large) companies with a geographically diffuse shareholding, 

which are more common in Europe. 

Other authors favour a test based on substance, such as (reinforced) effective 

control, sometimes together with more formal criteria such as the place of 

incorporation/registered office or the place where the companies’ securities 

are listed.72 Finally, others propose to move away from criteria based on 

shareholding and/or management and to focus on the origin of the income 

generated by the company.73 Such a perspective is only one step away from 

even more radical reforms of the corporate income tax, like (sales-based) 

formulary apportionment.74 In any case, as O. Marian rightly points out, 

“comparative inquires suggest that different jurisdictions may tax corpora-

tions for different reasons. Therefore, corporate tax-residence tests should 

also be different among jurisdictions. There is no ‘perfect residence test’ – 

there are only ‘perfect residence tests.’ Inevitably then, corporate tax resi-

dence tests are locally and politically oriented, and the ‘best test’ discussion 

should be abandoned”.75

However, the rising of multinational enterprises has fundamentally altered 

the way tax systems work, including residence rules. Classical corporate 

income tax systems seemed to rely on certain assumptions. First, the prin-

ciples applicable to personal income tax should be applied per analogy 

to companies in particular worldwide tax liability based on residence and 

separate and independent taxation of each legal person.76 In this perspective, 

the corporate income tax is deemed to be as a backstop/prepayment for the 

personal income tax. Second, corporations always have stronger economic/

business links to one jurisdiction, where the controlling shareholders usu-

Law Review 6 (2017), U of Texas Law, Public Law Research Paper No. 663, BYU Law 
Research Paper No. 17-20, available at https://ssrn.com/abstract=2912395. 
72. L. Brosens, supra n. 1, p. 721. See also O. Marian, Jurisdiction to Tax Corporations, 
54 B.C. L. Rev. 1613 (2013), at p. 1664.
73. A.H. Rosenzweig, Source as a solution to residence, Florida Tax Review (2015), 
pp. 504-505.
74. On formulary apportionment, see R. Avi Yonah & I. Benshalom, Formulary 
Apportionment – Myths and Prospects. Promoting Better International Tax Policies by 
Utilizing the Misunderstood and Under-Theorized Formulary Apportionment, World Tax 
Journal (2011), p. 378 et seq. Another study on the benefits of the international tax sys-
tem based on formulary apportionment is provided by Brauner, Formula Based Transfer 
Pricing, 42 Intertax 10 (2014), pp. 615-631.
75. O. Marian, Jurisdiction to Tax Corporations, 54 B.C. L. Rev. 1613 (2013), p. 1655.
76. The hypothesis of joint taxation of married couples is left aside, which could 
however be an interesting analogy to justify comprehensive taxation of MNEs.
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ally reside. As such, residence of the company is a proxy for the residence of 

the (controlling/majority) shareholders. But these assumptions do not hold 

true anymore when it comes to the situations of multinational enterprises, 

whether parent or subsidiary companies of a group. As Daniel Shaviro said, 

unlike individual taxation, corporate income taxation is largely based on 

fictions. Corporations are fictions. Corporate residence is also a fiction, and 

it is therefore hard to give substance or reality to a fiction.77 Moreover, the 

division of tasks and the fragmentation of markets make it very difficult 

to identify the single state with which a corporation has economic ties. 

Multinational companies tend to become more and more independent from 

their shareholders and do not always redistribute all their profits.78 In addi-

tion, within multinational groups, the centralization of the decision-making 

process leaves little room for each of the group’s legal entities to manoeu-

vre, in particular subsidiaries, which weakens the relevance of traditional 

criteria such as “central management and control” or “effective manage-

ment” used in most jurisdictions. Such an evolution, which concerns not 

only digital but also manufacturing companies,79 has lead Wolfgang Schoen 

to consider the residence criterion “precarious” for parent companies and 

“next to useless” for subsidiaries.80 As Adema, De Wilde and Burgers rightly 

point out,81 a solution consisting of reinforcing substance requirements for 

companies belonging to MNEs would only add to the legal uncertainty and 

would not solve the problem.

Tax systems therefore have to adapt. The most immediate answer to the risk 

of profit shifting deriving from the manipulability of the residence criterion 

would be – at least certainly in the European Union – to harmonize the 

concept. This has been proposed by some authors,82 but due to the great 

diversity of criteria used at the domestic level, it appears extremely difficult 

to achieve politically. Another path would be to focus on the undesirable 

effects of mismatches deriving from the absence of uniformity among states 

77. D. Shaviro, The Rising Tax-Electivity of U.S. Corporate Residence, Tax Law Review 
64 (2010-2011), pp. 377-430.
78. Much has been written about big digital companies holding tens – if not hundreds – 
of billions of dollars somewhere in the world, with no intention to distribute it (and, more 
worrying, nor to invest it).
79. See, for example, FCA – Fiat Chrysler Automobiles is certainly one of the best ex-
amples, with its activity or existence split between Italy, the United States, the Netherlands, 
the United Kingdom, and many production sites throughout the world.
80. W. Schön, Residence of Corporate Subsidiaries – Two Wrong Baselines and Four 
Lines of Defense; Presentation held at the EATLP Congress 2017, Lodz (1 June 2017).
81. See ch. 4.
82. L. Brosens, supra n. 1, p. 718; E.-J. Navez, supra n. 1, p. 385. See also F. Pitrone, 
Tax residence of individuals within the European Union, World Tax Journal (2016), pp. 365-
366.
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and develop instruments to mitigate risks of double (non-)taxation in case 

of double (non-)residence or transfer of residence. This approach has been 

undertaken by the OECD and at the EU level: specific measures have been 

adopted as regards hybrid structures, the coordination of exit taxes or the 

resolution of disputes involving double taxation through mutual agreement 

and arbitration. 

It seems that residence will continue to be an important concept in domestic 

taxation but will be less and less credible as a proxy to the place of income-

generating economic activity and will remain largely uncoordinated at the 

international level. As a consequence, a desirable evolution would be to 

reduce its importance in the international allocation of profits. As Michael 

Graetz states, “the fragility and manipulability of the residence of corpora-

tions suggests to me that US international tax policy, to the extent possible, 

should reduce the tax consequences of determinations of residence for cor-

porations”. From this perspective, solving the problems arising from the 

inadequate character of the criteria of corporate residence could be less an 

issue of reinventing them – which could turn out to be impossible – than one 

of redefining the function of tax residence for the purposes of determining 

corporate tax liability. 

The allocation of income between countries based on exclusive criteria and, 

in particular, based on residence does not offer a satisfactory solution from 

the point of view of international equity,83 even when compared to source-

based taxation systems. According to Auerbach, Devereux and Simpson: 

When one shifts to a consideration of corporate taxes, the picture becomes 

cloudy, because a corporation’s residence may differ from that of its sharehold-

ers and may also be much more easily adjusted in response to taxation. To the 

extent that corporations are internationally mobile, taxes based on corporate 

residence may have undesired effects similar to taxes based on source. Thus, 

the distinction between source-based and residence-based taxes is less clear for 

corporate income taxes than for taxes on individuals, and residence-based taxes 

are less obviously superior.84

To keep pace with the evolution of globalization, creative and comprehen-

sive solutions should therefore be envisaged at the international level. They 

83. See the literature quoted supra n. 33. A system that would only be based on source 
would run counter similar objections. See D. Pinto, Exclusive Source or Residence-Based 
Taxation – Is a New and Simpler World Tax Order Possible?, Bulletin for International 
Taxation (2007), p. 277 
84. A. J. Auerbach, M. P. Devereux, and H. Simpson, Taxing Corporate income, in 
S. Adam et al. Dimensions of Tax Design – The Mirrless review (vol. 1), (2010), p. 869.
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should take the form of joint or shared cooperation mechanisms, such as 

clearing systems, concerning both the allocation of taxable income and tax 

collection.85 Together with existing transparency initiatives,86 such mecha-

nisms would not necessarily require the harmonization of domestic tax sys-

tems or the transfer of taxing powers to supranational structures. If those 

mechanisms were to be adopted, the role of tax residence would change 

without becoming meaningless.87 Its first function would be as a “letterbox”, 

which would allow tax administrations and taxpayers to communicate and 

transfer information, while tax liability would be determined totally or par-

tially according to other factors, in particular within multinational groups 

of companies. Those factors could be based on the location of inputs or of 

outputs (sales), or a combination of both, and residence would be one of 

the proxies used to determine the place, i.e. the country, where the elements 

that have concurred to the generation of the income are located. In such a 

context, the experience with value added tax could also be useful, because 

VAT liability is based on actual consumption and therefore depends less on 

residence, which is, however, sometimes used as a proxy for consumption.88 

To conclude on a more philosophical note, it appears important to stress 

that, like for natural persons, residence does not only bear a territorial sig-

nificance but has an ontological nature.89 As Heidegger would put it, “to be” 

(Sein) and “to be there” (Dasein) may be seen as synonymous.90 Therefore, 

residence defines the essence of the relationship between subjects in a spe-

cific place. Applied to international taxation, the evolution of the residence 

concept reveals a more structural mutation – if not a dissolution – of cor-

porate tax citizenship. Corporations are not instruments to accomplish eco-

nomic goals within a market and a society anymore, therefore socially and 

geographically connected and contributing to its wealth and development. 

We have entered an era where corporate beings are able to create global 

markets while at the same time generating stateless and untaxed income. 

85. See M. Valta, Das Internationale Steuerrecht zwischen Effizienz, Gerechtigkeit und 
Entwicklungshilfe, (2014), p. 616 et seq.; P. Pistone, Tax Treaties with Developing Countries 
a Plea for New Allocation Rules and a Combined Legal and Economic Approach, M. Lang 
et al (eds.), Tax Treaties: Building Bridges between Law and Economics (2010), p. 436.
86. M. Stewart, Transnational Tax Information Exchange Networks: Steps towards a 
Globalized, Legitimate Tax Administration? 4 World Tax Journal 2 (2012).
87. O. Marian, Jurisdiction to Tax Corporations, 54 B.C. L. Rev. 1613 (2013), p. 1614 
et seq., available at http://scholarship.law.ufl.edu/facultypub/359.
88. R. Millar, Echoes of Source and Residence in VAT Jurisdictional Rules, Sydney 
Law School Research Paper No. 09/44 (9 June 2009), available at https://ssrn.com/ 
abstract=1416495.
89. See, for example, G.-H. de Radkowski, Anthropologie de l’habiter.(2002), p. 50.
90. M. Heidegger, Sein und Zeit, 1953 (English translation by Joan Staumbaugh, New 
York University Press, 1996, see, in particular, p. 51 et. seq.).
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Stakeholders, whose well-being still depends on these corporate leviathans, 

do not feel capable of orienting their behaviour anymore, even through other 

collective structures such as states.91 In this context, solving the challenges 

of corporate tax residence would not only ensure the effectiveness of taxa-

tion but also provide legal certainty for taxpayers. More importantly, main-

taining the effectiveness of corporate tax systems represents for societies 

a test bed for regaining their capacity for collective self-determination in a 

context of global mobility of economic actors.92

91. See C.N. Pitelis & D.J. Teece, The (new) nature and essence of the firm, 6 European 
Management Review 1, pp. 5-15.
92. On the validity of the traditional justifications of corporate taxation today, see 
R. Avi-Yonah, Corporations, Society, and the State: A Defense of the Corporate Tax, 90 
Virginia Law Review, 1193 (2004). The alternative would be for the states to have a total 
incapacity to regulate, as Friedrich von Hayek pointed out in The economic conditions of 
interstate federalism (originally from 1939, republished in Individualism and economic 
order, University of Chicago Press, Chicago, 1948, p. 255).
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Chapter 2

History and Emergence of the Corporate Residence 
Concept in Europe: A Comparative Approach

Roland Ismer*

For tax purposes, corporate residence provides a domestic connecting fac-

tor between a corporation and the tax jurisdiction of a state. It also governs 

the allocation of income under tax treaties. This chapter describes what 

criteria are currently used for determining corporate residence in Europe 

and how the concept has evolved. It discusses three fields: corporate resi-

dence under civil law, corporate residence under (domestic) tax law and 

corporate residence under double taxation conventions and European Union 

tax directives. The analysis reveals that corporate residence is used ubiqui-

tously. Upon closer inspection, it becomes apparent that corporate residence 

comprises several concepts, as there are marked differences both between 

the different legal orders and within a given legal order. Moreover, there is 

an inherent tension between legal certainty and the aim of properly reflect-

ing economic ties to a state. While there is no perfect connecting factor, 

two improvements from a tax policy perspective are suggested: first, the 

connecting factors should be harmonized within the European Union and 

possibly beyond and second, in order to secure a robust tie-breaker rule 

resolving instances of dual residence, the hierarchy of connecting factors 

should be harmonized and any pertinent mutual agreements and arbitral 

awards should be published.

2.1. Introduction

While the international tax law discourse had led to a vivid discussion on 

corporate tax residence that culminated in the 1987 OECD Report on Base 

Companies1, at least outside the United States, attention seems to have 

moved away from this topic. In particular, the OECD Base Erosion and 

Profit Shifting (BEPS) Project, to which enormous governmental resources 

* Prof. Roland Ismer holds the chair for tax law and public law at the Friedrich-
Alexander University Erlangen-Nuremberg (FAU), Germany. He wishes to thank his 
research assistants Sophia Piotrowski and Christoph Jescheck, LLM for their valuable 
help in preparing this contribution.
1. OECD, Double Taxation Conventions and the Use of Base Companies, Paris 1987. 
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and scholarly attention were devoted, remained largely silent on corporate 

residence. Admittedly, Action 6 proposed a major change to the tie-breaker 

test under article 4(3) of the OECD MC.2  Yet this change, if it is adopted, 

will be confined to the special case of dual-resident entities. By contrast, 

there was no BEPS action on the domestic requirements for corporate 

residence in the first place,3 which of course also forms the basis for tax 

treaty residence under article 4(1) of the OECD MC. Indeed, the efforts 

aimed at addressing income shifting, have so far largely focused on income 

rather than on the taxpayer.4 One may therefore wonder whether we should 

not contemplate a new action on corporate residence in the future, which 

might then, after the 15 Actions in the BEPS Project and the taxpayer rights 

Action 16 stipulated by Philip Baker and Pasquale Pistone,5 become BEPS 

“Action 17”.

Before paving the way for such an eventual additional BEPS Action, how-

ever, a clearer understanding is required of what corporate residence actu-

ally is. The term “corporation” refers to an entity having authority under 

law to act as a single person distinct from the shareholders who own it and 

having rights to issue stock and exist indefinitely. The corporate veil refers 

to the legal assumption that the acts of a corporation are not the actions of its 

shareholders, so that the shareholders are exempt from liability for the cor-

poration’s actions.6 The concept of corporate residence is a little harder to 

define. A starting point should come from the functions the concept serves. 

Two key functions may be distinguished, namely (i) providing a domestic 

connecting factor between a corporation and the tax jurisdiction of a state; 

and (ii) the allocation of income under tax treaties. 

The first such function – providing a domestic connecting factor – arises 

in the context of a given domestic tax regime. Where the respective tax 

jurisdiction goes beyond territorial taxation and envisages the taxation of 

worldwide corporate income, corporate tax residence forms the basis for 

2. See OECD (2015), Preventing the Granting of Treaty Benefits in Inappropriate 
Circumstances, Action 6 – 2015: Final Report, OECD/G20 Base Erosion and Profit Shifting 
Project, OECD Publishing, Paris, p. 72 as well as infra at 4.1 c) (iii).
3. See also Escribano, E., ‘Is the OECD/G20 BEPS Initiative Heading in the Right 
Direction? Some Forgotten (and Uncomfortable) Questions’, 71 Bull. Intl. Taxn. 250 (2017), 
at 254 et seq., who calls corporate residence a “paradigm that has been, intentionally or 
inadvertently, left outside the scope of the BEPS Action Plan”.
4. Marian, O., ‘Meaningful Corporate Tax Residence’, Tax Notes July 29, 2013, 471 
(472).
5. Baker, P. & Pistone, P., ‘BEPS Action 16: The Taxpayers’ Right to an Effective 
Legal Remedy under European Law in Cross-Border Situations’ 25 EC Tax Review 335 
(2016).
6. Black’s Law Dictionary, 8th ed. (2004), p. 365.
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worldwide taxation. This is less a question of general public international 

law which, with its genuine link requirement, imposes only very modest 

limits on the tax claims of sovereign states.7 Rather, the states themselves 

usually confine themselves unilaterally to established links between cor-

porations and their territory. Corporate residence constitutes one of these 

historically evolved threshold criteria. While the threshold criterion of a 

permanent establishment gives rise to limited (i.e. territorial) taxation, 

corporate tax residence generally serves as the connecting factor between 

worldwide income and the respective jurisdiction.8  Defining a corporation 

to be a domestic resident therefore “is the same as exercising the power to 

tax the foreign source income of the corporation”.9  

The second main function – international allocation of income – stems from 

tax treaty law.10 Corporate tax residence is also used as a criterion for allo-

cating income to one contracting state or to another. This is the case, for 

example, wherever a tax treaty does not stipulate exemption in the state of 

residence for income that the corporation derives itself or when the source 

of income, such as dividends under the provision corresponding to article 10 

of the OECD MC, is determined by reference to corporate residence.

The concept of corporate residence needs to be differentiated from other 

uses of the concept of residence. Before doing this, however, two points are 

worth noting: The concept of residence taxation is given different meanings 

in literature. Tax law literature often takes an entity approach so that the 

concept is understood as taxation in the residence state of the respective sub-

sidiary. Other authors equate it to the taxation in the residence state of the 

top-level entity or even its shareholders.11 Unless indicated otherwise, the 

author will stick to the first concept, i.e. the entity-level approach. Second, 

residence also serves as one of the poles of the source-versus-residence 

antagonism. Nevertheless, questions whether items of income should be 

7. Martha, Jurisdiction to Tax in International Law: Theory and Practice of Legislative 
Fiscal Jurisdiction, Alphen aan den Rijn: Kluwer Law (1989), pp. 66 et seq.; Vogel, K., Der 
räumliche Anwendungsbereich der Verwaltungsrechtsnorm, (1965), Tübingen: Metzner, 
pp. 351 et seq.
8. See also Tillinghast, D. R., ‘A matter of definition: “Foreign” and “Domestic” 
Taxpayers’, 2 International Tax and Business Lawyer 239 (1984), who points to the fact 
that the need for a distinction between foreign and domestic taxpayers arises from the 
decision to subject only the latter to unlimited taxation.
9. Rosenzweig, A., ‘Source as a Solution to Residence’, 17 Florida Tax Review 471 
(2015), at 479.
10. For more details, see sec. 2.4.1.
11. See e.g. Auerbach, A., Devereux, M. & Simpson, H., ‘Taxing Corporate Income’, 
in Institute for Fiscal Studies, Dimensions of Tax Design: The Mirrlees Review, Oxford: 
Oxford University Press (2010), p. 837, at 879 et seq.
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taxed in the state of residence, what items these are and whether or not taxa-

tion in the residence state or in the source state is superior per se are outside 

the scope of this chapter.12  

Meanwhile, some US academics have nonetheless voiced scepticism as 

to the relevance of the tax residence concept.13 Corporate tax residence, 

according to them, is a meaningless legal construct and the tax system 

should be transformed so that it becomes territorial. Depending on the exact 

specification, this could have two implications: first, in the weak form, in-

come attributable to foreign sources would no longer be taxable domesti-

cally. Second, in the strong form, the same would be true for income not 

attributable to domestic sources. The second implication would go beyond 

the first with respect to income that can neither be attributed to foreign nor 

to domestic sources, i.e. income that cannot be attributed to source taxation 

or where source taxation is deemed to be too low and thus simply insuf-

ficient (collectively referred to as the “residual”).14  

Yet, as shown in the following, this “territorial sting” can and should be 

pulled out. Three counter-arguments can be raised: First, the concept of 

source, which underlies territorial taxation, is not necessarily better, as it 

can be just as meaningless as the concept of residence.15 Second, even after a 

move to a territorial system, the residence concept would still be essential as 

the residence of the payer is often used to determine the source of income.16 

A prime example of this are the rules on dividends and interest payments; 

12. On this, see e.g. Lang et al. (eds.), Source versus Residence, Alphen aan den Rijn: 
Kluwer (2008); Vogel, K., ‘Worldwide vs. source taxation of income - A review and re-
evaluation of arguments (Part I), 16 Intertax 216 (1988); Vogel, K. & Rust, A., ‘Introduction, 
in Reimer, E. & Rust, A. (eds.), Klaus Vogel on Double Taxation Conventions, 4th ed. 
(2015), m.no. 1. Economists have traditionally spoken out in favour of residence rather 
than source taxation, see Becker, J. & Fuest, C., ‘Source versus residence based taxation 
with international mergers and acquisitions’, 95 Journal of Public Economics 28 (2011); 
Gravelle, J., ‘International Corporate Income Tax Reform: Issues and Proposals’, 9 Florida 
Tax Review 469 (2009), at 477; Keen M. & Wildasin, D., ‘Pareto Efficient International 
Taxation’, American Economic Review 259 (2004). But see e.g. Hines, J., ‘Reconsidering 
the Taxation of Foreign Income’, 62 Tax Law Review 269 (2009).
13. In the context of taxing multinationals, see Graetz, M., ‘Taxing International Income: 
Inadequate Principles, Outdated Concepts, and Unsatisfactory Policies’, 26 Brooklyn 
Journal of International Law 1357 (2001), at 1417. See also Shaviro, D., Fixing U.S. 
International Taxation, (2014) at 66.
14. Similar terminology is used by Loomer, G., 63 Canadian Tax Journal 91 (2015), 
at 131, who, however, confines the term to “income streams that are not easily sourced 
to another jurisdiction.”
15. Vogel, K. (n. 13), at 217.
16. Sceptical of this function, Marian, O., ‘The Function of Corporate Tax-Residence in 
Territorial Systems’, 18:1 Chapman Law Review (2014), 157 (162 et seq.). Rosenzweig, 
A. (n. 10) who argues that the legal concepts of residence and source should be decoupled. 
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beyond that, the residence of the employer can be significant for the source 

of the employees’ income. Given the role of residence even in a territorial 

system, the issue of corporate tax residence thus remains relevant in any 

event.17 Third, and this seems to be the most important argument, residence 

taxation is closely linked to the residual, i.e. the part of profits that cannot 

be attributed to a source state or it is not taxed at a satisfactory level in 

that state.18 Admittedly, a certain move towards territorial taxation can be 

observed internationally. This move, however, is largely confined to active 

income. Passive income, by contrast, is most often subject to some form 

of worldwide taxation.19  Even in jurisdictions where there is a territorial 

tax system, the location of passive income derived in tax havens is shifted 

to the residence state of the parent entity through CFC legislation (which 

may also be applicable to permanent establishments, not only to subsidiar-

ies). Moreover, even for income that is generally exempt, states reserve 

the right to resuscitate their claims to taxation when the foreign taxation is 

deemed too low.20 This fact is underscored by the method article in recent 

tax treaties, which tends to become more complicated as measures aimed at 

addressing too low taxation or double non-taxation are introduced. All this 

implies that there is a residual profit the taxation of which is generally attrib-

uted to the residence state of corporations and which implies that corporate 

residence needs to be defined.21 Thus, the argument that there should be a 

move to a territorial system because the concept of residence is ill-defined 

should be turned on its head. Because there is an apparent need for residence 

taxation at least in some situations, efforts need to be made to define the 

concept. Indeed, some proposals for resolving the issue of stateless income 

go even further and call for strengthening residence-based taxation through 

17. Marian, O., ‘The Function of Corporate Tax-Residence in Territorial Systems’, 
18:1 Chapman Law Review (2014). 157.
18. See also Rosenbloom, H. D., ‘O Brave New World: The Looming Rethink of 
International Taxation in the United States’, 71 Bull. Intl. Taxn. 63 (2017), at 66, who 
argues from a US tax policy perspective that there should be no exemption, and only a 
limited foreign tax credit, for passive income and income earned in foreign tax havens 
and other low-tax jurisdictions. 
19. Fleming, C., Peroni, R. J. & Shay, S. E., ‘Defending Worldwide Taxation with a 
Shareholder-based Definition of Corporate Residence’, Brigham Young University Law 
Review 1681 (2016), at 1685.
20. Fleming, C., Peroni, R. J. & Shay, S. E., (n. 20), at 1684.
21. See Rosenzweig, A. (n. 10), at 488. Of course, a conceptual fix is feasible, which 
would, however, seem to be rather ad hoc. The residual could be considered to be sourced 
at the headquarters or any other similar criterion and the residual attributed to such a 
source. The distinction between residence and source would then boil down to mere 
terminological convenience so that there would be no convincing reason for giving up 
established terminology.
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a tax levied directly on a current basis on the consolidated worldwide profits 

of a corporate group.22  

It is against this background that an increasing number of authors have 

responded by proposing a functional approach, which would imply that 

corporate tax residence be defined in a way so as to support the purposes of 

corporate income tax in the first place.23 Given that there is now widespread 

agreement that the function of corporate income tax lies in supporting per-

sonal income taxation,24 these authors argue that corporate residence should 

be determined with a view to the ultimate goal of shareholder taxation. 

As the personal income tax is levied on the basis of worldwide income, 

these approaches suggest maintaining residence as a criterion for taxation of 

worldwide corporate income, or, in any event, for taxation that goes beyond 

merely territorial taxation. Thus, Omri Marian, who is this year’s country 

reporter for the United States, has proposed that a corporation should be 

a resident where it is managed or controlled and where the securities are 

listed on the stock market.25 Others have suggested a shareholder test-based 

definition of corporate residence.26 Yet others have argued for a threshold 

test under which a corporation is a resident if its share of gross income or 

assets in a country exceeds a certain threshold (such as 50%).27 

By contrast, the present contribution takes a comparative law approach to 

understand what criteria are currently used for determining corporate resi-

dence in Europe and how the concept of corporate residence has evolved. 

The present contribution thus follows the footsteps of Rudolf Weber-Fas28 

22. See e.g. Kleinbard, E., ‘The Lessons of Stateless Income‘, 65 Tax Law Review 99 
(2011), at 152 et seq.; Fleming, C., Peroni, R. J. & Shay, S. E. ‘Formulary Apportionment 
in the U.S. International Income Tax System: Putting Lipstick on a Pig’, 36 Mich. J. Intl 
L. 1 (2014), at 18 et seq.
23. Marian, O., ‘Meaningful Corporate Tax Residence’, Tax Notes July 29, 2013, p. 471 
(472); Fleming, C., Peroni, R. J. & Shay, S. E. (n. 10) at 1702 et seq.
24. For an overview, see Institute for Fiscal Studies, Tax by Design: The Mirrlees 
Review, at 408 et seq.
25. Marian, O., ‘Jurisdiction to Tax Corporations’, 54 Boston College Law Review 
1613 (2013), at 1618.
26. Fleming, C., Peroni, R. J. & Shay, S. E. (n. 10) at 1702 et seq. More precisely, 
proxies for shareholding by domestic residents are an incorporation test, which is seen 
as such a proxy, and an alternative shareholding threshold at a certain snapshot date.
27. See Rosenzweig, A. (n. 10), at 507 et seq.
28. Weber-Fas, R., ‘Corporate Residence Rules for International Tax Jurisdiction: A 
Study of American and German Law’, 5 Harvard Journal on Legislation 175 (1967/1968).
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as well as more recently Luc De Broe,29 Aurora Ribes Ribes30  and Geoffrey 

Loomer,31 who have also examined corporate residence rules from a com-

parative law perspective.32 The following discussion, which will focus on 

the three fields addressed in the country reports, is accordingly organized in 

three main parts, namely corporate residence under civil law (section 2.2.), 

corporate tax residence (section 2.3.) as well as residence under interna-

tional (tax treaty) law and EU tax law (section 2.4.). The analysis will yield 

two insights. First, corporate residence is a ubiquitous concept, which would 

be surprising if corporate residence were really meaningless.33 Second, there 

is no single concept, but several concepts of corporate residence, as there 

are marked differences both between the different legal orders and within 

a given legal order. Section 2.5. concludes by arguing from a tax policy 

perspective that the connecting factors should be harmonized within the 

European Union and possibly beyond. Moreover, in order to secure a robust 

tie-breaker rule for corporate dual residence, the hierarchy of connecting 

factors should also be harmonized and any pertinent mutual agreements and 

arbitral awards should be published. 

2.2. Corporate residence under civil law

Entities are not people.34 In contrast to individuals, corporations rely on a 

legal order for their existence. They only exist because a legal order has 

awarded them corporate status. With regard to civil law, corporate law and 

other non-tax law, the concept of corporate residence thus answers the ques-

tions where corporations are recognized as legal entities, where they can 

be sued, where insolvency proceedings can be initiated, where contracts 

have to be fulfilled and it is decisive for the law applicable to corporations 

in cross-border circumstances by determining the lex societatis. The coun-

tries surveyed take different approaches to determining corporate residence, 

ranging from formal criteria such as the place of incorporation to material 

criteria such as the “real seat”, i.e. a company’s actual place of business. 

29. De Broe, L., ‘Corporate Tax Residence in Civil Law Jurisdiction’ in Maisto, G. (ed.), 
Residence of Companies under Tax Treaties and EC Law, Amsterdam: IBFD (2009).
30. Ribes Ribes, A. ‘Tax Residence and the Mobility of Companies in the European 
Union: The Desirable Harmonization of the Tax Connecting Factors’, 40 Intertax 606 
(2012).
31. Loomer, G. (n. 15).
32. See also the brief discussion in Ault, H. & Arnold, B. (eds.), Comparative Income 
Tax Law – A Structural Analysis, 3rd ed., Austin et al.: Kluwer (2010), at 434 et seq.
33. This is rightly pointed out by Marian, O., ‘Meaningful Corporate Tax Residence’, 
Tax Notes July 29, 2013, p. 471 (472 et seq.).
34. Tillinghast, D. (n. 9), at 258.
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Moreover, a given legal order may implement different concepts for differ-

ent areas of national law as well as for purposes of determining the appli-

cable legal order under conflict of laws rules.

2.2.1. Corporate residence for domestic law purposes

For corporations to come into existence as a legal person they need to have 

some sort of statute or articles of association and they have to be registered 

on the national commercial register. In this regard, they can be distinguished 

from partnerships that may exist and act without being officially registered. 

In the European Union, registration requirements are harmonized through 

the EU Capital Directive.35 Corporations are required to specify where they 

have their seat when they register. The registered seat must usually be iden-

tical to the statutory seat embodied in the corporation’s statute.36 However, 

jurisdictions differ as to the requirement of a connection with actual busi-

ness activities at the place incorporated and registered. In general, three 

groups of approaches can be identified. First, there is the incorporation 

theory with a strictly formal approach. Second, there is the real seat theory 

with a strictly substantive approach. And thirdly, there are combinations of 

the two approaches comprising formal and substantive elements.

Incorporation theory: Form rather than substance

In some countries, corporate residence is the same as the place of incor-

poration or registration for national law purposes.37 The location indicated 

in the corporation’s statute or articles of association is decisive for where 

a company has its seat for national law purposes. Some countries have 

changed from the material approach to the formal approach. In Denmark, 

historically, the real seat theory has been predominant.38 In Germany, the 

statutory seat needed to be the same as the place of business or manage-

ment before the introduction of the company law reform bill (MoMiG)39 in 

35. Directive 2012/30/EU of The European Parliament and of The Council of 25 October 2012 
on coordination of safeguards which, for the protection of the interests of members and 
others, are required by Member States of companies within the meaning of the second 
paragraph of article 54 of the Treaty on the Functioning of the European Union, in respect 
of the formation of public limited liability companies and the maintenance and alteration 
of their capital, with a view to making such safeguards equivalent, OJ L 315/74.
36. See e.g. Country Reports of Austria, Germany, Poland and Portugal.
37. They include Denmark, Finland, Germany, Turkey and the United Kingdom.
38. Country Report of Denmark, ch. 9.
39. Gesetz zur Modernisierung des GmbH-Rechts und zur Bekämpfung von Missbräuchen  
of 23 Oct. 2008, BGBl. I 2008, 2026.
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2008.40 Today, both countries no longer require any form of linkage with the 

place where the actual business activities of the company take place. Thus, 

so called “office hotels”41 as well as “wholly fictitious statutory seats”42 are 

allowed. In consequence, in jurisdictions applying the incorporation theory, 

corporations can choose their residence independently from any business 

activities undertaken at the place of registration. 

Real seat theory: Substantive criteria

In other countries, corporate residence is determined by the company’s real 

seat.43 Terminology varies from country to country. The real seat is defined 

as the “actual place of business or administrative centre”,44 the “central 

administration”45 or “the place from which the business of a company is 

managed”.46 In Luxembourg, the term “central administration”47 is not de-

fined by law. The term is interpreted by the academic literature as the place 

of the registered office of a company that usually coincides with the location 

of its effective management.48 If the place of effective management differs 

from the place of the registered office, real seat criteria seem to prevail. 

Central administration is then understood as “the intellectual aspects of 

the company’s administration and management” or the “brain” of the com-

pany. Luxembourg jurisprudence focuses on the place where the company’s 

most important decisions are taken. Accordingly, the location of the effec-

tive management is determined by the place where the general meetings 

of shareholders and of the board of directors take place. This approach is, 

however, criticized in the academic literature, which points to the danger of 

circumventions given that the place where meetings take place could easily 

be any third place without a connection to the company’s business activities.

Combinations of the real seat and incorporation theory: “Form and 
substance”

The third category resorts to a combination of formal and material criteria. 

Most commonly, the place of incorporation or registration is decisive while 

40. See Country Report of Germany, ch. 12.
41. Country Report of Denmark, ch. 9.
42. Country Report of Germany, ch. 12.
43. See e.g. Luxembourg, Serbia and Ukraine.
44. See Country Report of Ukraine, ch. 26.
45. See Country Report of Luxembourg, ch. 15.
46. See Country Report of Serbia, ch. 21.
47. See Country Report of Luxembourg, ch. 15.
48. Id.
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material criteria apply where there is reasonable doubt that the place of 

incorporation is the actual place of business.49

In Austria, companies are free to choose their seat through statutory deter-

mination. However, actual circumstances have to be taken into account 

for effectively enforcing the law and avoiding circumventions of the law.50 

Similarly, Swiss companies can choose their seat freely by laying it down 

in the statute or in the articles of association independently from the effec-

tive place of management, provided there is no abuse of the law.51 The 

Russian tax authorities (who are also responsible for commercial registra-

tions) nowadays check whether companies registering are present at the 

place they indicate in their statute and if this place is within Russian ter-

ritory.52 In Sweden, the registration office reviews whether there is some 

sort of “natural connection” between the seat indicated upon registration 

and the company’s real economic activity. It is, however, not necessary for 

the registered seat to represent the central administration of the company.53 

In Ireland, companies cannot be incorporated unless they carry on business 

activity in Ireland. 

Furthermore, the United States applies not only formal but also substantive 

criteria for assessing corporate residence. In the United States, it is, how-

ever, more reasonable to look at corporate residence from a perspective of 

jurisdiction because relevant criteria have been developed there in the con-

text of jurisdiction rather than residence.54 There is a two-tier test for ascer-

taining whether a US court has jurisdiction over a corporation. There must 

be personal jurisdiction and subject-matter jurisdiction. As regards personal 

jurisdiction, the United States applies a “minimum contacts” threshold in 

order to allocate a company to a specific state.55 The threshold is met where 

a corporation “has ‘substantial’ or ‘continuous and systematic’ contacts”, 

such as making sales, soliciting or engaging in business, with the forum 

state, while minimal contact, such as a one-time meeting, is not sufficient.56

As to subject-matter jurisdiction, federal courts have jurisdiction only where 

a case has a cross-border element, meaning that there must be a controversy 

between two companies from different US states or between a US state and 

49. See Country Reports of Austria, Ireland, Russia, Sweden and Switzerland. 
50. See Country Report of Austria, ch. 6.
51. Country Report of Switzerland, ch. 24 et seq.
52. Id.
53. See Country Report of Sweden, p. 1.
54. Country Report of the United States, ch. 28 et seq.
55. Id.
56. Id.
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a foreign country. In order to determine a company’s location, “corporate 

citizenship” is decisive.57 A corporation is a citizen in its state of incor-

poration or in the state where its principal place of business is located. A 

corporation can thus have two citizenships. The principal place of business 

is defined as the company’s “nerve centre” or “where its officers direct, 

control, and coordinate the corporation’s activities.” A corporation’s nerve 

centre is usually the same as its headquarters. 

2.2.2.  Corporate residence under conflict of laws rules: 
Lex societatis

Corporate residence for the purposes of determining the applicable legal 

order under conflict of laws rules is decisive for ascertaining the relevant 

corporate law governing business entities in cross-border circumstances. 

Again, three main groups can be identified. The first and second group com-

prise countries applying either the incorporation or the real seat theory. The 

third group can be divided into three subdivisions: First, countries where 

there is a dispute as to which theory is preferable, second, combinations 

of the two theories and, third, countries applying different criteria to cases 

involving EU and EEA Member States and third countries. 

2.2.2.1.  Historical background

Within the European Union and the European Economic Area (EEA), there 

has been a shift away from the real seat theory, which used to be predomi-

nant in continental European countries. By contrast, common-law countries 

(besides the United States) have always followed the incorporation theory. 58 

This is due to the fact that, in the United Kingdom, there was no need for 

any rules preventing companies from incorporating abroad and carrying on 

business in the United Kingdom. At the time that the incorporation theory 

was developed in the 19th century, British company law was not restrictive. 

The protection of British law was considered beneficial. Due to the earlier 

start of the industrial revolution, the United Kingdom attracted investors 

from abroad. Consequently, many companies governed by British directors 

and incorporated in the United Kingdom emerged, carrying on business 

completely abroad. UK courts dealing with cases of such companies held 

that UK law applied to these companies, provided that the directors were 

57. Id.
58. On the historical background, see Avery Jones, J.F. in Maisto (ed), Residence of 
Companies under Tax Treaties and EC Law (2009), sec. 5.1.
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in control of the company and that the business activities abroad were exer-

cised through subordinates bound by the director’s instructions.

The shift in continental European countries from the real seat theory to the 

incorporation theory is due to the case law of the European Court of Justice 

(ECJ). Starting in 1999, this case law affected not only EU Member States 

but arguably also EEA Member States that are not part of the European 

Union, such as Norway.59 According to a series of ECJ judgments60 on the 

freedom of establishment (article 49 of the TFEU), Member States are not 

allowed to restrict companies from moving their seat or establish branches 

in another EU Member State. Hence, within the European Union, Member 

States have to recognize companies formed and registered under the law 

of another Member State. The rule applies also where a company does 

not carry on any business in the state of incorporation. The ECJ judg-

ments have consequently been interpreted as an obligation to adhere to 

the incorporation theory.61 While some countries completely switched to 

the incorporation theory,62 other states have stuck to the real seat theory 

while applying the incorporation theory only in cases involving another 

EU Member State.63 

2.2.2.2.  Connecting factors in an international context

Incorporation theory 

The largest group of countries follows the incorporation theory for interna-

tional law purposes.64 In an international context, the incorporation theory 

means that a corporation is governed by the law of the state where it has 

been incorporated and registered. Hence, a company incorporated in the 

United Kingdom is governed by UK law even if the main business activities 

take place somewhere else, allowing companies to exist having a seat with 

59. The extension to the EEA is reasonable as the right of establishment according 
to art. 31 of the EEA is interpreted in the same way as the freedom of establishment in 
art. 49 of the TFEU.
60. ECJ, 9 Mar. 1999, Case C-212/97, Centros Ltd. v. Erbvervs-og Selskabsstyrelsen, 
[1999] ECR I-01459; ECJ, 5 Nov. 2002, Case C-208/00, Überseering B.V. v. Nordic 
Construction Company Baumanagement GmbH, [2002] ECR I-9919.; ECJ, 30 Sept. 2003, 
Case C-167/01, Kamer van Koophandel en Fabrieken voor Amsterdam v. Inspire Art Ltd., 
[2003] ECR I-10155.
61. See Country Report of Germany, ch. 12, n. 37.
62. See e.g. Country Report of Denmark, p. 1; arguably also Norway switched to the 
incorporation theory, see Country Report of Norway, ch. 17 et seq.
63. See Country Reports of Austria and Germany.
64. See Country Reports of the Czech Republic, Denmark, Finland, Hungary, Netherlands, 
Norway, Russia, Switzerland, Sweden, the United Kingdom and Ukraine.
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as little economic substance as a mere “letter box”. Moreover, a state adher-

ing to the incorporation theory recognizes the legal existence of companies 

formed under foreign law, even though they do not carry on any business 

in the state of incorporation, thus allowing so-called “pseudo-foreign com-

panies”. Hence, the only connecting factor to apply is the place of incorpo-

ration, which means that companies can choose their lex societatis freely.

Real seat theory

This is the smallest group of countries. Only Luxembourg and Belgium 

stick to the real seat theory. According to the real seat theory, in an inter-

national law context, the centre of administration is decisive for the law 

applicable to corporations. In Luxembourg, the notion of “central adminis-

tration” is defined by the same criteria as those regarding national law.65 In 

Belgium, there are plans to substitute the real seat theory with the incorpora-

tion theory due to the jurisdiction of the ECJ.66 Yet the notion of “principal 

establishment” is determined by lex societatis.67 The place of principal es-

tablishment is determined by taking into account the centre of management, 

the operational centre and, subordinately, the registered office. 

The real seat theory does not allow companies to keep their legal personality 

when moving their real seat abroad. This is due to the fact that, in real seat 

countries, companies generally need to be registered where they have their 

real seat.68 Also, when a company incorporated abroad moves its administra-

tive centre into a real seat country, the company must comply with domestic 

company law. If the domestic law does not recognize foreign corporations, 

this leads to liquidation.69 However, companies can transfer from abroad by 

transforming into a domestic company. In consequence, the real seat theory 

is much more restrictive to relocations of companies than the incorporation 

theory.

65. See sec. 2.2.1. (Real seat theory: Substantive criteria).
66. See Country Report of Belgium, ch. 7 et seq.
67. Id.
68. See e.g. H.-F. Müller, in Spindler/Stilz (eds), Aktiengesetz, 3rd ed. (2015), m.no. 8 
et seq.
69. Id., m.no. 10 et seq.
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Combinations and distinctions regarding connecting factors

Combinations of the real seat and incorporation theory

Some countries apply combinations of criteria from the real seat and the 

incorporation theory.70 In France, where the real head office of a corpora-

tion differs from the seat established in the statute, the place of the real head 

office has priority for determining the applicable law.71 To define where the 

real head office is located, case law takes into account criteria such as the 

location from where the company is controlled, where the company’s deci-

sions take place, where it is incorporated and where the company is effec-

tively active. Third parties can rely on a company’s registered seat while a 

company registered in France cannot invoke any law other than French law. 

Similarly, Spain follows an incorporation theory combined with an anti-

avoidance rule.72 A company that only seems foreign but is in fact Spanish 

must be incorporated pursuant to Spanish law. 

Portugal also applies elements of both the incorporation and the real seat 

theory. A company with its statutory seat in Portugal cannot invoke a law 

other than Portuguese law, even if the real seat of the company is located 

abroad.73 Hence, third parties can rely on the statutory seat. A company 

can transfer its real seat from and to Portugal without losing its legal per-

sonality if the other jurisdiction allows so and if the company complies 

with domestic company law when moving to Portugal. Divergence of the 

real seat from the statutory seat is thus allowed. Accordingly, Portugal is 

considered to apply a so-called mitigated form of the real seat theory as it 

allows companies to keep their legal status when transferring their real seat, 

arguably making it consistent with the judgments of the ECJ. 

According to Irish corporate law, companies incorporated in Ireland are 

governed by Irish law. Thus, Ireland principally adheres to the incorpora-

tion theory. In order to be recognized under Irish law, however, companies 

have to fulfil certain requirements proving that the company has “real ties” 

with Ireland.74 Among other conditions, the company must hold a registered 

office in Ireland where all important company documents are kept and at 

least one director must be a resident of an EEA Member State unless there is 

a “real and continuous link with one or more economic activities” carried on 

70. They include France, Ireland, Italy, Portugal and Turkey.
71. See Country Report of France, ch. 11.
72. Country Report of Spain, ch. 22.
73. See Country Report of Portugal, ch. 19.
74. See Country Report of Ireland, ch. 13.
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in Ireland.75 Criteria taken into account that there is such a link include that 

the company’s affairs are managed and represented from a place of busi-

ness established in Ireland and that the company carries on trade in Ireland.

Serbia appears to follow a modified incorporation theory. The registration 

office does not check whether a company is located at the address submit-

ted upon registration. Nevertheless, third parties can rely on the validity of 

the registered information. However, Serbia accepts that a foreign country 

applies the real seat theory and considers a company incorporated at a place 

different from the real seat as a national of the state of the real seat if the 

latter state follows the real seat theory. 

Turkey also applies a modified version of the incorporation theory. A com-

pany will be governed by the law of the state where its registered office is 

located.76 However, if a company has no registered office in Turkey but its 

actual administrative place is in Turkey, Turkish law is applicable regard-

ing the question of the company’s legal capacity and capacity to act within 

Turkey. Hence, concerning companies incorporated abroad, Turkey applies 

a feature of the real seat theory. 

In a similar vein, under Italian private international law, companies are gen-

erally governed by the law of the state of incorporation while companies 

formed abroad can be subject to Italian law if the place of management of 

the main object of business is located in Italy.77 

Countries distinguishing between cases involving EU Member States 

and third countries

In line with the judgments of the ECJ on the freedom of establishment, 

Austria and Germany apply the incorporation theory in cases where com-

panies from EU or EEA Member States are involved. In other cases, where 

third-country companies are involved, they adhere to the real seat theory. 

In Austria, the real seat is determined by taking into account internal and 

external circumstances.78 Internally, the real seat is the place where all lead-

ing management decisions are taken. Externally, the real seat is where the 

management activity is visible by means of a permanent office. Germany 

applies the real seat theory with two modifications. First, a company incor-

porated abroad but with its real seat in Germany may keep its legal capacity 

75. Id.
76. Country Report of Turkey, ch. 25.
77. Country Report of Italy, ch. 14.
78. Country Report of Austria, ch. 6.
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and capacity to sue and be sued in Germany. However, it loses its status of 

a corporation because a company formed under foreign law does not gen-

erally comply with German corporation law requirements. Consequently, 

such companies are treated like partnerships under German law.79 Second, 

German corporate law allows corporations to transfer their real seat to a 

third country without liquidation. In contrast to ordinary real seat dogma, 

Germany thus allows a divergence of the statutory seat and the real seat.

2.3. Corporate residence under domestic tax law

Corporate residence can have a broad range of tax implications in a given 

jurisdiction. For example, it can be relevant for the application CFC rules, 

rules on exit taxation or transfer pricing rules. Many jurisdictions levy a 

withholding tax if a resident entity makes certain types of payments, such 

as dividends, to a non-resident.80 Most importantly, the vast majority of 

countries use the residence criterion in order to determine whether a com-

pany’s tax liability is unlimited or limited from a domestic law perspective. 

Unlimited tax liability, i.e. worldwide taxation, is only justified if there is 

a nexus that links a company to a jurisdiction. However, this approach to 

corporate taxation is not universal. Some countries, such as France,81 exer-

cise their (corporate) taxing rights based on the principle of territoriality 

and limit their corporate income tax for residents and non-residents alike 
to income from sources within that country. In France, income is sourced 

domestically if one of three alternative conditions is met: (i) existence of 

an autonomous establishment in France; (ii) regular exercise of business 

through a representative without independent professional status in France; 

and (iii) joint operations forming a complete commercial cycle in France.82 

While the jurisdictions that apply a worldwide approach will generally limit 

the state’s taxing rights under certain circumstances, the French system 

provides for options to extend the taxing power of the French state beyond 

the territory of France, for example, through the French CFC rules and the 

possibility to correct results reported by French companies based on abnor-

mally high or low transfer prices. 

79. See Country Report of Germany, ch. 12. 
80. E.g. Denmark, Ireland and the Netherlands.
81. Moreover, the French corporate tax system applies an economic, instead of a le-
gal, logic. This means that the relevant subject for taxation is not the corporation (legal 
concept), but the enterprise (economic concept), which transcends legal forms.
82. For a more detailed explanation, see Country Report of France, at 1.2.2.
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Where corporate residence is relevant, the applicable criteria have long 

varied substantially. 83 With respect to corporate residence, under civil law, 

two broader categories can be distinguished, namely formal and substan-

tive criteria. For domestic tax law purposes, one must additionally take into 

account the burden of proof, i.e. whether it is up to the taxpayer or the tax 

authorities to prove corporate residence. Some countries employ deemed 

residence rules or a rebuttable presumption of residence due to incorpora-

tion in a certain country. The approaches also vary in terms of regulatory 

techniques. Some countries employ open standard provisions that are sub-

sequently rendered more concrete through case law. For example, Dutch 

tax law provides that where a body resides is determined “according to 
the circumstances”. Other countries’ tax laws contain relatively detailed 

descriptions of the criteria for corporate tax residence. An example is the 

recently introduced Russian provision that includes a detailed list of subcri-

teria that are used in order to establish the place of effective management.

In the following, the author will first introduce common formal (sec-

tion 2.3.1.) and substantive criteria (section 2.3.2.) that countries use in 

order to determine corporate residence. Second, most jurisdictions do not 

rely on a single criterion to determine corporate residence but instead use 

two or more alternative criteria (section 2.3.3.2.). 

2.3.1. Formal criteria

The first category of criteria that countries use in order to establish corporate 

residence are formal criteria. The adoption of a formal test has the advantage 

of almost perfect legal certainty at very low administrative and compliance 

costs.84 Moreover, it does not disturb economically meaningful choices by 

the taxpayer. Corporations may set up their business in the real world in an 

economically efficient way – provided they have been incorporated in the 

right place or employ subsidiaries incorporated in the right place. There will 

usually not be a lot of case law on the formal corporate residence criterion. 

Furthermore, advance rulings will not usually be necessary. At the same 

time, this feature gives rise to a certain electability.85 Moreover, given that 

83. For previous overviews, see e.g. the contributions in Maisto, G. (ed.), Residence 
of Companies under Tax Treaties and EC Law, Amsterdam: IBFD (2009); Ribes Ribes, 
A. (n. 31). For an overview on criteria regarding the residence of individuals, see Pitrone, 
F., ‘Tax Residence of Individuals within the European Union: Finding New Solutions to 
Old Problems’, 8 World Tax J. 357 (2016).
84. See Tillinghast, D. (n. 9), at 259.
85. Shaviro, D., ‘The Rising Tax-electivity of U.S. Tax Residents’, 64 Tax Law Review 
377 (2011).
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this is a world of second-best taxation with distortive taxation in the first 

place, it is not clear that eliminating one particular distortion – namely the 

one induced by a substantive test such a central management and control 

test – actually leads to a welfare improvement.86

While the terminology of the formal criteria that countries apply varies con-

siderably, two categories can be distinguished. The first criterion determines 

the legal seat of a company and includes the place of incorporation (POI) 

test and similar formal criteria (section 2.3.1.1.). While Ireland now applies 

a POI test as a default rule, there is currently a transitional rule in place 

that, until 2020, determines corporate residence for companies incorporated 

before 2015 (section 2.3.1.2.). 

2.3.1.1.  Legal seat of a company – POI test and others

The United States has adopted a formal criterion for tax residence, namely 

the place of incorporation. This implies that corporations incorporated 

abroad remain foreign even if they are managed exclusively from within 

the United States and vice versa. The formal criterion goes back to the 

Tariff Act of 1909 and to the War Revenue Act of 1917,87 which explicitly 

defined a corporation as domestic if it were “created under the law of the 

United States, or of any State, Territory or District thereof”. The POI test 

has remained largely unchanged to the present day.88 The origins of the POI 

test remain clouded. The most likely explanation is that Congress adopted it 

because many states used it in their corporation taxes at the time. This seems 

less surprising once one takes two factors into account: first, international 

trade was not very much developed at the time, and second, a corpora-

tion’s legal standing was confined to the territory of the state that created 

it. Moreover, there was at least a tacit understanding and sometimes even 

a formal requirement that the corporations were incorporated in the place 

where they had significant operations, where their officers and directors 

resided and where they held their shareholders’ and directors’ meetings.89

86. This is rightly pointed out by Marian, O., ‘Meaningful Corporate Tax Residence’, 
Tax Notes July 29, 2013, p. 471 (473).
87. War Revenue Act of 1917, ch. 63, § 200, 40 Stat. 300, 302.
88. I.R.C. § 7701(a)(4) reads: ‘The term ’domestic’ when applied to a corporation 
or partnership means created or organized in the United States or under the law of the 
United States or of any State unless, in the case of a partnership, the Secretary provides 
otherwise by regulations.”
89. See on this, Marian, O., ‘The function of Corporate Tax-Residence in Territorial 
Systems’, 18:1 Chapman Law Review (2014), 157 (168 et seq.).
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While the United States is the biggest country of those surveyed by the 

country reporters that solely relies on a formal criterion, the POI test or 

variations thereof are used in nearly all the countries surveyed by the 

country reporters, although the terminology varies. Many countries, such 

as Hungary, Ukraine, Serbia, Ireland,90 Russia, Netherlands, Denmark,91 

Sweden and Switzerland, also deem the relevant criterion incorporation. 

This will generally mean that a company is established according to the laws 

of a certain country and is registered in that jurisdiction. In Luxembourg, the 

relevant criterion siège statuaire refers to the statutory seat, i.e. a company’s 

registered office. The same is true for the Portuguese sede. The Polish seat 

(siedziba) will also generally refer to the statutory seat which has to be 

entered on the National Court Register.92 According to Czech and Italian tax 

law, a company will be considered a corporate resident if its registered office 

is in that country. The legal criterion in Turkey is called legal headquarters, 

as stated in the articles of association or the incorporation law of companies. 

The Austrian and the German provisions on the legal criterion are nearly 

identical. They are closely linked to company law: The Sitz in the sense of 

the relevant provision is determined by the law, the articles of association, 

the act of foundation, the statute or by similar legal acts.

The formal criterion is generally interpreted as a uniform criterion even 

where it has more than one element (such as registration and establishment 

according to the laws of a certain country).93 Spain used to be an exception 

to this rule:94 In Spain, the incorporation criterion is one of three relevant 

criteria next to the domicile criterion and the place of effective management 

(POEM) criterion. A corporation will be considered a Spanish resident due 

to the incorporation criterion where the corporate contract is recorded by 

a notary in Spain and consequently entered on the Spanish trade register. 

The domicile criterion, on the other hand, refers to the registered office of 

a company. The old position of the Spanish tax authorities was that where 

a company shifted both its domicile and its POEM to another country after 

incorporation, the company would still be considered a Spanish resident due 

to its original incorporation. However, the incorporation criterion was then 

90. See, however, sec. 2.3.1.2. for the transitional rule in Ireland.
91. The relevant provision which deems incorporation a sufficient condition for cor-
porate residence only exists since 2012. However, it was only introduced for clarification 
purposes, see Country Report of Denmark, at 1.2.3.
92. However, in rare cases, the subsidiary rule in art. 41 of the CC will apply according 
to which the seat of a company shall be the place where the managing organ has its seat, 
which is a substantive criterion.
93. The Serbian SAAR distinguishes between incorporation and the registered seat, 
see Country Report of Serbia, at 1.2.
94. Country Report of Spain, at 1.1.
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reinterpreted: Where the inscription of the original Spanish company in the 

Spanish trade register is deleted and the company is entered on the register 

of the destination country, the connection with Spain is severed and the 

company is no longer considered a Spanish resident. This is in line with the 

understanding of incorporation that most jurisdictions share. It now seems 

as though disparity between the incorporation and the domicile criterion is 

merely theoretical.

Thus, while the terminology differs, all formal criteria aim at determining 

the legal seat of a company. While most jurisdictions do not state this con-

nection explicitly, the respective formal criteria are inextricably linked to 

company law and the requirements for the establishment of a corporation. 

Consequently, the legal criteria for corporate tax residence reflect the dif-

ferences in company laws as described above.

2.3.1.2.  Incorporation test with exemptions

Ireland had originally followed the traditional common-law approach of 

considering a company resident if its central management and control were 

located in Ireland.95 This led to an increase in Irish incorporated non-resident 

companies that had no other nexus with Ireland than their incorporation. 

Thus, in 1999, Ireland added an incorporation criterion as a default rule. 

However, there were two notable exceptions: The treaty exemption provided 

that Irish residency due to incorporation was superseded where a company 

was considered tax resident in a treaty partner country because it is man-

aged and controlled in that country. Moreover, according to the so-called 

trading exemption, a company was also not a resident if it were under the 

ultimate control of persons resident in the European Union or in a country 

with which Ireland had concluded a tax treaty. The trading exemption was 

also applicable where a company was related to a company the principal 

class of the shares of which was substantially and regularly traded on one 

or more recognized stock exchanges in the European Union or in a country 

with which Ireland had a tax treaty. The second category proved problematic 

as it was commonly used to establish a so-called double Irish structure.96 

Therefore, the trading exemption was abolished as of 1 January 2015.97 For 

companies incorporated before 2015 there is, however, a transitional period 

until 2020. The trading exemption is still applicable insofar as it does not 

95. See Country Report of Ireland, at 1.2.1.
96. Id., with further references.
97. On this, see Ting, A., ‘Old wine in a new bottle: Ireland’s revised definition of 
corporate residence and the war on BEPS’, British Tax Review 237 (2014).



47

Corporate residence under domestic tax law

result in “stateless companies”, namely companies that would not be con-

sidered a resident in any jurisdiction.

2.3.2. Substantive criteria

Corporate residence can also be based on substantive criteria, which ideally 

reveal a strong economic nexus between the corporation and the country. 98 

The rationale of a substantive approach is that worldwide taxation is only 

justified where there is more than a purely formal nexus that connects the 

country to the state in question. As it is nowadays commonly accepted that 

taxing corporations is an option for achieving the taxation of individuals,99 

analogies between the taxation of individuals and the taxation of corpo-

rations with respect to the required territorial nexus appear misguided.100 

Instead, substantive criteria for corporate tax residence could be justified to 

the extent that they represent a proxy for the tax residence of shareholders. 

The criterion would be more suitable the higher the correlation is between 

corporate tax residence and the tax residence of shareholders. However, 

while there is still a home bias in investment, corporations tend to have 

mixed shareholders, which can not be represented by a corporate residence 

criterion. Moreover, the quality of proxies would be hard to evaluate empiri-

cally. It therefore appears more promising to provide a second-order justi-

fication for corporate residence criteria that seems more valid. Even though 

the exact taxation of individuals through corporate taxation is not possible, 

substantive criteria can at least contribute to profits not going untaxed alto-

gether. Not taxing profits anywhere would lead to distortions and be prob-

lematic from an efficiency and equity perspective. The corporate residence 

criterion should then be chosen so as to secure taxation while minimizing 

economic distortions. This provides an argument against formalistic criteria, 

as they often allow artificial shifts of corporate residence making corporate 

residence elective.101

The terminology that countries use to describe these substantive criteria 

varies considerably. Yet even where the same terminology is employed, the 

interpretation of the different criteria is not very clear in many jurisdictions 

98. See De Broe, L., ‘Corporate Tax Residence in Civil Law Jurisdictions’, in Maisto 
(ed.), Residence of Companies under Tax Treaties and EC Law, Alphen aan den Rijn: 
Kluwer (2009), 95 (95).
99. See Kleinbard supra n. 23.
100. Marian, O., ‘Meaningful Corporate Tax Residence’, Tax Notes July 29, 2013, p. 471 
(474).
101. Shaviro, D., ‘The Rising Tax-electivity of U.S. Tax Residents’, 64 Tax Law Review 
377 (2011).
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and details are highly controversial. Some differences in interpretation will 

be demonstrated on the example of selected jurisdictions. The most com-

mon criteria are the place of (effective) management (section 2.3.2.1.) and 

central management and control (section 2.3.2.2.). The Netherlands applies 

an open standard provision (section 2.3.2.3.). Beyond this, there is a wide 

range of other substantive criteria (section 2.3.2.4.).

2.3.2.1.  Place of (effective) management

The POEM test is a widespread criterion to determine corporate tax resi-

dence.102 The criterion has to be distinguished from the POEM that (still) 

serves as a tie-breaker criterion in article 4(3) of the OECD MC. While 

some countries’ interpretation coincides with the OECD’s understanding 

that the domestic tax law POEM is the place where the strategic or key deci-

sions concerning a company are taken, others rely on an overall approach. A 

common feature of most countries that apply a POEM test is that, in group 

constellations, corporate residence generally has to be assessed at the level 

of the subsidiary instead of the parent company, unless the subsidiary factu-

ally has no decision-making power.

The relevant Spanish provision further specifies that an entity has its place 
of effective management in Spain where the management and control of its 

activities as a whole is based in Spain.103 The corporate residence is thus 

assessed at the executive level of a company. Yet, according to the coun-

try reporters, the indeterminate legal concept of a company’s POEM does 

not have clear boundaries in practice. In recent decisions, the Spanish tax 

authorities seem to lean towards an understanding of the POEM that looks 

at the place where the strategic/key management decisions are taken. They 

increasingly seem to rely on the Commentary on Article 4 of the OECD 

Model in order to determine tax residence104 for domestic corporate tax 

purposes, as opposed to applying an autonomous national understanding. 

The Czech Republic, Italy, Portugal and Poland also appear to lean towards 

this approach.

The German place of management is defined in section 10 of the AO.105 It 

is the centre of chief business management (Mittelpunkt der geschäftlichen 

102. E.g. Austria, Czech Republic, Germany, Italy, Poland, Portugal, Russia, Spain and 
Switzerland.
103. See Country Report of Spain, at 1.2.
104. See sec. 2.4.1.
105. See Country Report of Germany, at 1.2.1.3.
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Oberleitung). This definition has remained largely unchanged ever since its 

introduction in 1934. The criterion consists of three elements.106 First, “chief 

business management” means that the criterion refers to executive manage-

ment (i.e. business steering activities) instead of mere day-to-day manage-

ment or the types of pivotal decisions that are usually in the shareholders’ 

responsibility. Second, the management is exercised by the chief executive 

body, as opposed to a supervisory board. Third, the place of management is 

the place where the decisions are taken irrespective of the place where they 

have practical effects. Where these criteria apply to more than one place, 

other circumstances have to be taken into account in order to determine the 

centre of management. 

Russia introduced a detailed rule on corporate tax residence as of 

1 January 2015.107 Originally there had only been an incorporation crite-

rion. Now, even where a company is incorporated outside Russia, it may 

be a Russian tax resident if its place of effective management is located in 

Russia. Under the new rule, the tax authorities have the burden of proof that 

a company’s place of effective management is located in Russia. There are 

several subcriteria that are used to determine the place of effective manage-

ment (for example, the executive body regularly exercises its activities in 

Russia, financial or management accounting is in Russia, day-to-day man-

agement of the staff is in Russia). This seems to suggest an overall review of 

the management activities of the company. Yet, due to the fact that the rule 

was only recently introduced, there is no experience so far how this works 

in practice. Foreign organizations can opt for corporate tax residence, which 

then makes the POEM test obsolete.

Luxembourg had originally assessed corporate residence by the place of 
management.108 In 1967, the LIR entered into force and the relevant criteria 

in company law and tax law were aligned. Both now looked at a com-

pany’s principal establishment in order to determine corporate residence. 

Eventually, in 2007, the term “principal establishment” was replaced by 

central administration in article 159(1) of the LIR in order to realign the tax 

law definition with the company law definition. According to the country 

report, these changes did not result in substantive changes of the residence 

criterion. It is interpreted in line with company law. The “central adminis-

tration” criterion is assessed on an ad hoc basis. It refers to the place where 

106. According to De Broe, L. (n. 99) at 102, these three steps are required in every 
jurisdiction that uses a place of (effective) management criterion.
107. See Country Report of Russia, at 1.2.1.
108. See Country Report of Luxembourg, at 1.2.1. for a detailed account of the history 
of the residence criterion.
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the most important decisions for the company are taken. Depending on 

who decides on those issues, this can be the place where the management 

body meets or the place where the shareholders convene (as opposed to 

their residence) in order to take these decisions. The country reporter notes 

that particularly with the emergence of new technologies, it is not always 

altogether clear where a company’s central administration is located. There 

is also no tie-breaker rule for the different subcriteria. 

2.3.2.2.  Central management and control (CMC)

The CMC criterion emerged from UK case law at the beginning of the 20th 

century.109 In the 1906 landmark case De Beers Consolidated Mines Ltd 
v. Howe, it was decided that a company resides where its real business is 

located.110 This was then defined as the place where the central management 
and control is located. The decisive question is thus where the key decisions 

on the company’s policies are taken. This is a purely factual evaluation. 

The evaluation does not only take into account where the board of direc-

tors meets. The focus lies on the nature of the decisions that the board of 

directors takes.111 This is particularly relevant in group constellations. If it 

is actually the board of directors of the parent company that takes the key 

management questions, the CMC can lie with the parent company instead 

of the subsidiary. The CMC remains with the subsidiary if its board can 

still exercise discretion, meaning if it can refuse to carry out instructions for 

valid reasons. Most importantly, the test is not schematic in nature. Instead, 

the overall picture has to be taken into account.112 For example, it is con-

ceivable that the CMC does not lie with the board of directors, but another 

person altogether. The country reporter refers to the Laerstate case, where 

it was decided that the CMC was exercised by a single director who was 

also a shareholder of the company instead of the entire board of directors.113

Ireland also uses the CMC criterion for companies incorporated outside 

of Ireland.114 The Irish doctrine was strongly influenced by UK case law. 

The Irish High Court first found that the principles established in De Beers 
Consolidated Mines Ltd v. Howe were applicable in Ireland in 1947. In 

109. See Country Report of the United Kingdom, at 1.2.1. as well as Avery Jones, J.F. 
(n. 59), ch. 5.2. for a detailed account of the history of the residence criterion. 
110. De Beers Consolidated Mines Ltd v. Howe (1906) 5 STC 198.
111. New Zealand Shipping Co. Ltd v. Thew (1922) 8 TC 208.
112. Unterlab (1995) Ltd & Ors v. McGregor (1995) SpC55.
113. Laerstate BV v. HMRC [2009] UKFTT 209 (TC).
114. See Country Report of Ireland, at 1.2.3. Originally the CMC had been the sole 
criterion. The incorporation criterion was only introduced in 1999.
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order to determine where the CMC is located, Irish Revenue will take into 

account factors such as where the key decisions on the company’s policies 

are taken, the residence of the majority of directors, the location of the 

company’s head office, the place where major contracts are negotiated, the 

place where the accounts are prepared, examined and audited, where the 

share register as well as the minute book or company seal is kept, or the 

place of declaration of dividends. 

In Serbia, the substantive criterion is called the place of real management 
and control.115 However, the criterion seems to be of minimal relevance in 

practice. Instead, Serbia primarily appears to rely on recently introduced 

SAARs in order to target foreign conduit companies that were incorporated 

in, or whose registered seat, place of management or POEM is in, a jurisdic-

tion with a preferential tax system.116

2.3.2.3.  Open standard provision

According to article 4(1) of the General Act on State Taxes (GAST), Dutch 

tax residence is determined “according to the circumstances”.117 The provi-

sion contains an open standard that has been interpreted as a substantive 

criterion in recent Dutch case law. It is the place where the actual manage-

ment of a company resides: where the top management exercises its daily 

management activities. The actual management does not necessarily have 

to be exercised by the management board. The country reporter cites a list 

of aspects of secondary importance in determining corporate residence, 

which includes criteria such as the statutory seat of the company, the coun-

try where the shareholders’ meetings take place, the opinion of foreign tax 

authorities or the currency used in the company’s bookkeeping. Where a 

group constellation is concerned, the analysis usually focuses on the sub-

sidiary in question. The parent company may have to be taken into account 

where it exercises the actual management.

2.3.2.4.  Other substantive criteria

Italy has two substantive criteria that can trigger corporate residence, 

namely the place of management as explained above and the main object 

115. Before 2012, the criterion was called the “seat of real management and control”. 
The name was changed due to the fact that the Serbian tax authorities had never applied 
the criterion. See Country Report of Serbia, at 1.2.
116. Art. 3a(2) Serbian Corporate Income Tax Law.
117. See Country Report of the Netherlands, at 1.2.2.
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of business.118 According to article 73, paragraph 4 of the CTA, the main 
object of business is the “essential activity aimed at directly realizing the 

primary scopes indicated in the law, in the articles of association or in com-

pany by-laws”. This criterion refers to the actual business activities of a 

company instead of the place where the management decisions are taken. 

Where a company carries out business activities in more than one state, the 

predominant location has to be identified by referring to quantitative (e.g. 

gross revenues) and qualitative criteria (e.g. “typical” as opposed to ancil-

lary activity).119 This criterion amounts to an economic activity test. 

Under Italian law, corporate tax residence in Italy may also be created due 

to a combination of holding a majority interest in an Italian entity and either 

being majority owned by Italian residents or their board of directors being 

composed mainly of Italian resident directors.120 This ownership-dependent 
criterion leads to a rebuttable presumption that a company is an Italian 

resident, which reverses the burden of proof which normally lies on the tax 

authorities. The presumption aims at combating the use of holding com-

panies in low-tax jurisdictions. Moreover, attention has been drawn in the 

literature to the fact that anti-inversion rules in the United States are pre-

mised on an ownership requirement.121 

The Turkish substantive criterion is called the business headquarters (art-

icle 3 of the Turkish Corporate Tax Law, CTL). This is the place where the 

principal management is located and the company’s activities are concen-

trated. According to the country reporters, the criterion is rarely used. It is 

assessed on a case-by-case basis where, according to the tax administration, 

the location of the legal headquarters (formal criterion) plays an important 

role. Other aspects that are taken into account include the residence of the 

shareholders, the place where manufacturing takes place, the place where 

the general assembly and the board of directors meet or where the books 

are kept. 

According to the wording of the Belgian provision on corporate residence, 

it seems as though Belgium applies two alternative substantive criteria, 

namely a company’s principal establishment and the seat of management 
or administration. However, according to the country reporters, the seat 

of management or administration is merely a synonym for the principal 

118. See Country Report of Italy, at 1.2.1.
119. Id., at 1.2.4.3.
120. Id., at 1.2.2.
121. See Marian, O., ‘Meaningful Corporate Tax Residence’, Tax Notes July 29, 2013, 
p. 471 (478).
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establishment. It is not altogether clear why it was introduced in the first 

place.122 The meaning of the term principal establishment is the same as in 

Belgian company law. A company’s principal establishment is the place 

where administration and control are exercised. It is thus the place where 

the key decisions regarding the company are taken. In Belgian tax law, this 

implies an overall assessment that takes factors such as the place where 

the board of directors meets and the place where the general shareholders’ 

meetings are held into account. The former is generally decisive. However, 

beyond this, the notion of principal establishment seems to be quite con-

troversial.123

Finally, Sweden primarily applies an incorporation test.124 However, a com-

pany may also be considered a Swedish legal entity – and thus subject to 

worldwide taxation – if it is not incorporated in Sweden, but where the 

seat of the board is clearly in Sweden. The country reporter stresses that 

this test is not a POEM test. Instead, this substantive criterion is applied 

to corporations for which the company does not provide for a registration 

requirement, but that should still be considered Swedish. There is also a 

fall-back rule, according to which a legal entity can be considered Swedish 

“on the grounds of some other circumstances”.125 

2.3.3. Coexistence of criteria vs. single criterion

In addition to the variation in the criteria for determining corporate resi-

dence, countries also take a different approach as to whether they employ a 

single criterion (section 2.3.3.1.) or resort to two or more alternative criteria 

(section 2.3.3.2.). 

2.3.3.1.  Single criterion

Some countries apply an approach that may be dubbed “form rather than 
substance”. Under this first approach, the only relevant criterion in deter-

mining corporate residence is a company’s place of incorporation. Other 

criteria, such as the place of effective management, are not taken into 

account. This approach had been the traditional approach in most civil law 

jurisdictions. The incorporation or registration was a parallel criterion to a 

122. See Country Report of Belgium, at 1.2.1.
123. Id.
124. See Country Report of Sweden, at 1.2.
125. Id. 
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natural person’s nationality.126 Furthermore, most corporations only oper-

ated within one country. It was only when businesses became more mobile 

that many countries added a substance criterion. Nowadays, there are only 

a few countries that use the place of incorporation as the sole criterion to 

determine corporate residence. 127 Among the countries that were surveyed 

by the country reporters, only the United States, Finland and Ukraine use 

a purely formal approach. Sweden primarily applies an incorporation cri-

terion with two fall-back rules for legal entities that are not subject to a 

registration requirement under Swedish law.128 

Other jurisdictions instead favour a “substance rather than form” approach. 

Traditionally, many common-law countries, most notably the United 

Kingdom, had followed a purely substantive approach (central manage-
ment and control). It was only in 1988 that the place of incorporation was 

added as a second criterion in the United Kingdom as a reaction to the 

ECJ’s Daily Mail case.129 The newspaper had planned to move its CMC 

to the Netherlands. It thereby wanted to avoid capital gains tax. The UK 

legislator thus recognized that even substantive criteria are not immune to 

tax planning. The Netherlands originally determined corporate residence 

with the open standard provision “according to the circumstances”. The 

incorporation criterion was added in 1940 for two reasons. On the one hand, 

companies should not be able to transfer their real seats abroad and thus 

avoid Dutch unlimited tax liability. On the other hand, exit taxation should 

not apply where a company transferred its seat in case of a threat of war. 

Of the countries that were surveyed by the country reporters, only Norway 

still determines corporate residence solely based on the substantive cri-

terion of effective management and control.130 There are, however, some 

126. See e.g. Evers, ‘Körperschaftsteuer’ in Strutz, G. (ed), Handbuch des Reichssteuerrechts, 
3rd ed. Berlin: Spaeth und Linde (1927), p. 494. 
127. Shaviro, D., ‘The Rising Tax-electivity of U.S. Tax Residents’ 64 Tax Law Review 
377 (2011). 
128. See Country Report of Sweden, at 1.2.
129. See Country Report of the United Kingdom, at 1.2.1. with reference to ECJ, 
27 Sep. 1988, Case 81/87, Daily Mail [1988], ECR I-05483.
130. At least in theory, the place of incorporation does not play a significant role. 
Interestingly, however, while Norwegian tax law knows no such distinction, the Norwegian 
tax authorities are of the opinion that the place of effective management and control has to 
be determined differently depending on whether a company was registered and established 
in Norway or in a foreign country. If a company is established and registered in Norway, 
it will be considered a tax resident as a starting point. In determining where effective 
management and control are situated, the tax authorities conduct an overall evaluation in 
order to establish where the actual administration is stated. This evaluation takes both the 
day-to-day management and the management and control on the level of the board into 
account. It thus has to be determined whether a company has a connection to Norway 
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countries actually follow a substantive approach while still referring to an 

incorporation criterion. For example, Belgian residence can generally be 

triggered by three relevant criteria, namely a company’s registered office, 

principal establishment and a company’s place of incorporation as a point of 

departure, that ultimately amounts to a substantive test. Where a company 

is incorporated in Belgium, there is a rebuttable presumption that it is a 

Belgian resident. This means that the company can prove that it is a non-

resident due to the fact that its principal establishment is located abroad. 

The principal establishment is a substantive criterion. Unless proven other-

wise, Belgian tax law assumes that a company’s principal establishment is 

at the place of its registered office. 

2.3.3.2.  Coexistence of alternative criteria

The vast majority of countries apply both formal and substantive criteria.131 

In these jurisdictions, there are multiple links that will lead to corporate resi-

dence and thus trigger worldwide taxation. Some countries started out with 

a formal link as the sole relevant criterion and later on added a substantive 

criterion. Especially in Eastern European jurisdictions, the second criterion 

has often been added only recently.132 By contrast, other countries, such as 

the United Kingdom or Ireland, started out with a substantive criterion and 

introduced an incorporation criterion only fairly recently. 

The country reporters for countries that use more than one criterion to estab-

lish corporate residence point out that the criteria have to be fulfilled alter-

natively, not cumulatively. From the country reports, it appears as though 

there are generally no material hierarchies or tie-breaker tests.133 Some juris-

dictions apply merely logical or technical hierarchies. In the Netherlands, 

incorporation according to Dutch law leads to the irrefutable fiction that a 

in general. If, on the other hand, a company is not established and registered in Norway, 
the Norwegian tax authorities seem to take a more narrow approach that focuses on the 
question of where decisions at the level of the board are taken, i.e. where board meetings 
take place. However, the Norwegian Ministry of Finance in a statement from 2006 at least 
seems to move towards a more overall approach where the location of board meetings 
is only one of several factors regardless of the place of establishment or registration of 
a company.
131. Austria, Czech Republic, Denmark, Germany, Hungary, Ireland, Luxembourg, the 
Netherlands, Poland, Portugal, Russia, Serbia, Spain, Switzerland, Turkey and the United 
Kingdom.
132. E.g. Czech Republic as of 2001, Russia as of 1 January 2015.
133. In Swiss tax law, the relationship between the two criteria is not clear, see Country 
Report of Switzerland, at 1.2.2.1.
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company is a Dutch resident.134 In such cases, the second criterion is irrel-

evant. Only where a company is not incorporated in the Netherlands, will 

the second criterion (open standard provision: “according to the circum-

stances”) be examined.135 The same goes for Ireland, where incorporation 

in Ireland is now the default rule.136 Only where a company is incorporated 

outside of Ireland, will the substantive criterion “central management and 
control” become relevant. The result of an irrefutable presumption on the 

one hand and two alternative criteria on the other hand is ultimately the 

same. On a more abstract level, this means that the coexistence of criteria 

in the third group of countries serves to multiply the possible links that will 

trigger worldwide taxation. At the same time, it will lead to more instances 

of dual residence in an international context.

2.4.  Corporate residence under international tax law 
and European tax law

The application of tax treaties heavily relies on residence. Tax treaties have 

evolved to rely on a two-tier approach so as to secure that the corporation is 

resident in at most one of the contracting states: in the first step, a qualified 

reference to domestic tax residence and then, in the second step, for cases 

of dual residence, a tie-breaker rule (section 2.4.1.). By contrast, a short 

overview of European tax law with its different directives reveals a hetero-

geneous approach regarding corporate residence (section 2.4.2.).

2.4.1. Tax treaty residence

In the framework of tax treaties, the residence concept plays a central role, 

as it serves four distinct functions. 137 First and foremost, the personal scope 

of benefits under the treaties (tax treaty entitlement) is limited to residents.138 

134. Furthermore, the country reporter points out that where the fiction is in conflict with 
a tax treaty, it does not prevent exit taxation after a seat transfer out of the Netherlands. 
According to him, the fiction is thus now merely a matter of convenience, see Country 
Report of the Netherlands, at 1.2.3.
135. The tax administration then has the burden of proof concerning the company’s 
residence.
136. See Country Report of Ireland, at 1.2.1 and 1.2.2.
137. See Ismer, R. & Riemer, K., in Reimer/Rust (eds.), Klaus Vogel on Double Taxation 
Conventions, 4th ed. (2015), Art. 4 m.no. 2.
138. The wording of article 1 of the OECD MC goes even further by stating that the tax 
treaty shall be applied to persons who are residents of one or both contracting states. At 
first glance, this would seem to suggest that the whole treaty were limited to residents. 



57

Corporate residence under international tax law and European tax law

Second, the residence criterion is vital for fending off double taxation. This 

is because almost all allocation rules as well as the method article refer to a 

state of residence. Although these provisions do not state this so explicitly, 

their wording only makes sense if the residence state is uniquely defined. 

Third, it determines the source of certain types of income under the alloca-

tion rules. Thus, for example, article 10(1) and (2) of the OECD MC con-

tains a source rule for dividends paid by a company that is a resident of a 

contracting state. Fourth and somewhat less importantly, articles 24 and 25 

of the OECD MC generally require residence.

Section 2.4.1.1. describes how the initial one-step approach for determining 

corporate residence came to be replaced by the current two-tier approach to 

determining corporate residence. The status quo of corporate tax residence 

under article 4(1) of the OECD MC as well as divergent country practice is 

described in section 2.4.1.2. The tie-breaker tests for dual-resident corpora-

tions, where the merits and problems of both the current and the proposed 

future test under article 4(3) of the OECD MC are considered as well as the 

divergent country practice are described in section 2.4.1.3. It will also be 

argued that the current tie-breaker rule is preferable to the future test, which, 

if adopted, would rely on a mutual agreement procedure only.

2.4.1.1.  Evolution of the corporate residence concept under 
tax treaties

The concept of tax treaty residence evolved over time. 139 The 1923 Report 

by the Four Economists did not define domicile. However, it did rather 

interestingly point out the comity developing at the time and that foreign 

corporations could enforce economic rights outside their country of incor-

poration.140 

Yet the provisions of articles 24 (non-discrimination), 26 (exchange of information) and 
27 (assistance in the collection of taxes) of the OECD MC are expressly extended to non-
residents. The same is true for corresponding mutual agreement procedures.
139. See Weber-Fas, R. at 233 et seq. Specifically on the evolution of the tiebreaker 
test in article 4(3) of the OECD MC, see Avery Jones, J.F., ‘2008 OECD Model: Place of 
Effective Management – What One Can Learn from the History’, 63 Bull. Intl. Taxn. 183 
(2009).
140. Report on Double Taxation: Document E.F.S.73. F.19; April 5, 1923, p. 31: “An 
exception may, however, be noted in the case of enforceability, with corporations or 
companies where the place of birth (charter) may be different from the location of the 
head office. Inasmuch, however, as the enforceability of economic rights is now usually, 
through the comity of nations, extended also to corporations which are technically char-
tered elsewhere, this matter is not of commanding significance.
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All subsequent League of Nations documents opted for an explicit definition 

of the term for treaty purposes. The League of Nations Report on Double 

Taxation and Tax Evasion 1925 defined the tax residence of corporations, 

which was then called “tax domicile”, as the place where the head office is 

located or, where different, as the place of the centre of management and 

control. 141 The accompanying commentary stated that the residence should 

be in the place where the entity has its “effective centre”, i.e. the place of 

the “the brain”, the “management and control of the business”.142 Thus, the 

League took a substantive approach. Quite remarkably, it considered that 

there might be different domiciles for different taxes.143 In a similar vein, the 

League’s Draft Plurilateral Conventions 1931 defined the fiscal domicile of 

a juristic person as its “real centre of management”.144 As becomes appar-

ent from the divergent treatment afforded to natural persons, the term “real 

centre of management” is thought to yield a uniquely defined residence.145 

The real centre of management criterion can also be found in the 1933 and 

the 1935 Draft Conventions for the Allocation of Business Income.146 The 

141. The proposed article IV.2 in League of Nations, Double Taxation and Tax Evasion – 
Report and Resolutions Submitted by the Technical Experts to the Financial Committee 
of the League of Nations, 1925, Doc. F. 212, p. 34 read: 
“2. Fiscal Domicile of Companies or Corporate Bodies The State which has the right to 
levy is the State in which the head office is situated, or, if that office is not the real centre 
of management and control of the undertaking, the State in which this centre is situated.”
142. See League of Nations, Doc. F. 212 (n. 142), p. 21: “In the case of legal entities 
(joint stock companies), we propose that the fiscal domicile should be the place where 
the concern has its effective centre, i.e., the place where the ‘brain’, management and 
control of the business are situated.
If this definition is accepted, businesses will be prevented from nominally transferring 
their headquarters to a place where the taxes are lower than in the country in which the 
effective centre of the business is situated.”
143. Id., p. 13.
144. See the different Draft Plurilateral Conventions in League of Nations, Fiscal 
Committee, Report to the Council on the Work of the Third Session of the Committee, 
1931, Doc. C.415.M.171.1931.II.A. Articles 1 (2) of the Draft Plurilateral Convention as 
well as Draft Plurilateral Convention “A” read: “For the purposes of the present Convention, 
the fiscal domicile of a natural person is the place of his normal residence, in other words, 
his permanent home, while the fiscal domicile of a juristic person is its real centre of 
management.” Articles 1(3) of the Draft Plurilateral Convention “B” is worded slightly 
differently: “For the purposes of the present Convention, the fiscal domicile of a natural 
person shall be taken to mean the place of his normal residence, in other words, his per-
manent home, and the fiscal domicile of a juristic person shall be taken to mean its real 
centre of management.” 
145. See for individuals League of Nations (n. 142), articles 12, 13 and 5, respectively, 
of the different Draft Plurilateral Conventions.
146. See League of Nations, Fiscal Committee, Report to the Council on the Work of the 
Fourth Session of the Committee, 1933, Doc. C.399.M.204.1933.II.A., p. 6, Protocol (2)
(b) of the Draft Convention Adopted for the Allocation of Business Income between States 
for the Purposes of Taxation as well as League of Nations, Fiscal Committee, Report to the 
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League’s Model Bilateral Conventions 1946 again opted for an autonomous 

definition of domicile. However, it made two different proposals with the 

first proposal being the outcome of the meetings held in Mexico, which led 

to the 1943 draft, whereas the second was the result of the meetings held in 

London. The League’s Fiscal Committee published both proposals. One of 

the divergences between the two proposals concerned corporate residence. 

Whereas the London Model in its article II(4) stuck to the real centre of 

management test, the Mexico proposal came out in favour of the country 

under the laws of which the entities were constituted. 

The 1958 OEEC Report147 again took a substantive approach, which was 

adopted in the 1963 OECD Model Tax Convention and has remained 

basically unchanged ever since. In contrast to the work by the League of 

Nations, however, it did not define residence (or domicile) for treaty pur-

poses. Rather, it opted for a two-tier structure. First, Article III of the Annex 

to the Report defined as resident a person who, under the laws of that state, 

is liable to taxation therein by reason of his domicile, residence, place of 

management or any similar criterion. Thus, the provision did not establish 

a residence criterion of its own. Instead, it largely referred to the domestic 

law of the contracting states. However, the treaty did not simply refer to 

residence under domestic law, but gave an exemplary list of connecting 

factors (“by reason of”), of which the place of management is of relevance 

for corporate residence. This meant that it excluded merely formal crite-

ria, such as the place of incorporation. Second, instances of dual residence 

were to be resolved by means of a place of effective management test (the 

POEM criterion). The POEM criterion also marked the rejection of a purely 

formal tie-breaker test, such as the place of incorporation. Instead, Working 

Party 2 of the OEEC Fiscal Committee had initially proposed a “managed 

and controlled” test, which it had found to be consistently used in the then 

UK tax treaties. 

This approach shows the pitfalls of engaging in comparative law exer-

cises. There are some indications that the Working Party failed to fully 

grasp both the portent and the meaning of the test. The portent of the test 

at the time was not supposed to resolve a tie between several substantive 

criteria, but between a substantive management-based test and a formal 

Council on the Work of the Fifth Session of the Committee, 1935, Doc. C.252.M.124.1935.
II.A., p. 6, Protocol (2)(b) of the Revised Text of the Draft Convention Adopted for the 
Allocation of Business Income between States for the Purposes of Taxation.
147. The OEEC was the predecessor of the OECD. 
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incorporation-based test.148 The background for this seems to be149 that, at 

the time, the pertinent UK domestic case law150 was understood on the lines 

of a corporation could also have its residence because it was incorporated in 

the United Kingdom and did some business there.151 The Working Party par-

ticularly questioned who the relevant persons for assessing management and 

control were: was it the managers, the board of directors or the sharehold-

ers? The Working Party did not provide further guidance as it considered 

the question to be “hardly … of practical importance”. Instead, it left such 

cases for agreement between the interested parties. Again, this is somewhat 

surprising as the domestic UK case law had come out in favour of control 

by the directors.152 

As indicated, the two-tier approach – (i) definition of residence in accord-

ance with the domestic law of the contracting states to the extent they rely 

on a substantive criterion and (ii) a substantive tie-breaker test in the form of 

the POEM criterion – was adopted in the OECD MC 1963 and has, with the 

exception of minor changes to the wording, remained unchanged ever since. 

However, the 2017 Update to the OECD MC may well bring a significant 

change with the suggested two-tier mutual agreement procedure.153

2.4.1.2.  Tax treaty residence under article 4(1) of the OECD MC: 
Status quo of the Model and divergent country practice

Tax treaty residence under article 4(1) of the OECD MC is defined by means 

of a qualified recourse to domestic law. This means that corporate residence 

under domestic law is not in itself sufficient for tax treaty residence. Rather, 

one of the connecting factors listed in the provision must apply. Of these, 

the place of management as well as the “other criterion of a similar nature” 

can be of relevance for corporations.

The criterion “place of management” under article 4(1) of the OECD MC, 

which needs to be distinguished from the fully autonomous POEM tie-

breaker criterion under the current article 4(3) of the OECD MC, refers to 

148. See Avery Jones, J.F. (n. 140), at 185.
149. Id., at 183.
150. House of Lords [1925] 1 AC 495, Swedish Central Railways v. Thompson. It was 
later clarified in the House of Lords [1960] AC 351 Unit Construction v. Bullock case 
that the case had to be understood differently on the lines of that it allowed the place of 
central management and control to be in two places.
151. Reference deleted.
152. See Avery Jones, J.F. (n. 140), at 184.
153. For details, see sec. 2.4.1.3 (iii).
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the domestic tax law of the contracting states.154 As described above, the 

meaning of the concept differs substantially from country to country. The 

term “other criterion of a similar nature” is to be given a territorial, rather 

than a functional interpretation.155 Therefore, the place of incorporation as a 

purely legal criterion is not sufficient, unless the specific tax treaty provides 

otherwise. In a similar vein, a corporate seat, where it is defined by the art-

icles of association without the need for a substantial link to the territory, 

is not sufficient.

Actual DTCs vary significantly when it comes to the definition of resi-

dence.156 The United States, as well as several non-OECD member coun-

tries, have reserved the right allowing them to use a place of incorporation 

test to determine residence.157 The indicated reservations translate into cor-

responding tax treaties: corporate tax residence, under some treaties, is also 

created by incorporation, by registration or by the corporate seat and these 

are commonly used formal criteria for domestic tax law purposes. Other 

treaties explicitly mention other substantive criteria, such as the POEM, 

the seat of management or the place of head or main office or the place of 

management and control. 

2.4.1.3.  Dealing with dual-resident corporations: Tie-breaker test 
under article 4(3) of the OECD MC

As pointed out above, the application of most allocation articles as well 

as the method article are premised on the existence of a uniquely defined 

residence state. Where the domestic tax laws referred to under article 4(1) of 

the OECD MC yield more than one corporate residence, the tie-breaker 

rule of article 4(3) OECD MC is triggered. The provision, which currently 

prescribes a substantive test dependent on the place of effective manage-

ment (i), has been the object of severe criticism in the literature, which 

has proposed several alternative tests (ii). The BEPS Project has therefore 

proposed replacing the current POEM tie-breaker criterion by a two-tier 

154. For details, see Ismer, R. & Riemer, K., in Reimer/Rust (eds.), Klaus Vogel on 
Double Taxation Conventions, 4th ed. (2015), Art. 4 m.nos. 52 et seq. with further refer-
ences.
155. Ismer, R. & Riemer, K., in Reimer/Rust (eds.), Klaus Vogel on Double Taxation 
Conventions, 4th ed. (2015), art. 4 m.nos. 57et seq. with further references.
156. For more details, see Ismer, R. & Riemer, K., in Reimer/Rust (eds.), Klaus Vogel 
on Double Taxation Conventions, 4th ed. (2015), art. 4 m.nos. 67 et seq. with further 
references.
157. See No. 31 of the Commentary on Article 4 of the OECD Model as well as no. 1 
of the non-OECD Economies Positions on Article 4 OECD MC.
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mutual agreement procedure (iii), which, however, should not be taken up 

in treaty practice.

(i) POEM as a tie-breaker criterion

As the OECD MC currently (still) stands, a substantive test serves as the tie-

breaking criterion, namely the place of effective management (POEM). The 

test refers to a term which is used in other provisions, but defined neither in 

the OECD MC nor in the UN MC. There is consensus in the literature that 

the term requires an autonomous definition and without recourse to the do-

mestic law of the contracting states.158 The POEM test must be understood 

as a preference criterion.159 This implies that the test must take facts in both 

contracting states into account and the test must be confined to the two states 

so that the POEM cannot lie in a third state even though this state has the 

best claim to be the place where the key decisions are taken. 

The Commentary on Article 4 of the OECD MC plausibly defines the 

POEM as “the place where key management and commercial decisions 

that are necessary for the conduct of the entity’s business as a whole are 

in substance made. All relevant facts and circumstances must be examined 

to determine the place of effective management”.160 Beyond that, the exact 

meaning of the tie-breaker criterion is not entirely clear. The interpretation 

given to the criterion by the OECD in its Commentary has varied over time.161 

From 2000 to 2008, the OECD considered that the place of effective man-

agement would “ordinarily be the place where the most senior person or 

group of persons (for example a board of directors) makes its decisions, the 

place where the actions to be taken by the entity as a whole are determined”. 

The OECD thus implicitly equated the POEM criterion to the “managed 

and controlled test” developed under domestic UK tax law.162 At the same 

time, the OECD stated that “no definitive rule can be given” before point-

ing to the need for an examination of all facts and circumstances in making 

the determination. This explanation was deleted by the 2008 Update to the 

Commentary. The lack of clarity means that there is a tendency for states to 

understand the POEM criterion in line with their domestic concepts for cor-

porate residence despite the accepted need for an autonomous interpretation 

of the term.163 Finally, it needs to be recognized that the subsidiary’s place 

158. See Ismer, R. & Riemer, K., in Reimer/Rust (eds.), Klaus Vogel on Double Taxation 
Conventions, 4th ed. (2015), Art. 4 m.no. 122 with further references.
159. See no. 23 of the Commentary on Article 4.
160. See no. 24 of the Commentary on Article 4.
161. Critical of this, Avery Jones, J.F. (n. 140).
162. Avery Jones, J.F. (n. 140) at 186.
163. Id.
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of effective management may not be in the country in which it is located 

but in the residence country of the parent company.164

(ii) Long-standing dissatisfaction with the POEM criterion

There had been dissatisfaction with the rule in the literature for quite some 

time. In addition to concerns regarding the terminology165 and calls for more 

detailed agreement on what criteria are decisive for the test,166 the substan-

tive objections can be divided into two groups.167 The first group concerns 

the power of the test, namely its potential to bring about a uniquely defined 

residence for tax treaty purposes. As is the case for domestic corporate tax 

residence, difficulties in determining the POEM, which were unforeseen 

at the time of establishing the criterion, arise namely from the use of new 

communication technologies such as videoconferences and conference calls 

and the increased mobility of business executives.168 Moreover, the test it-

self can be considered to be undefined as it is unclear what the criteria are 

for assessing where the POEM is. Some authors consider that the test fails 

to resolve the issue of dual residence where the POEM is in neither of the 

contracting states, but in a third state. Yet this charge can be countered by 

pointing out the differences between article 4(2) and (3) of the OECD MC. 

While the former rule provides for a mutual agreement procedure where 

the competent authorities are obliged to reach an agreement, such a mutual 

agreement procedure is not currently contained in the latter provision. The 

POEM test must therefore be understood as stipulating the existence of a 

uniquely defined POEM and the location of such a POEM in either of the 

contracting states. While there may be difficulties in determining such a 

place, the normative situation is clear: under the present rule, there must be 

one POEM that is located in one of the contracting states. The rule estab-

lishes a preference criterion for the bilateral situation. The question is thus 

164. See no. 10.2 of the Commentary on Article 1.
165. Avery Jones, J.F. (n. 140) at 186 according to whom the term “POEM” has been 
replaced by another criterion that does not have a seeming parallel in domestic law.
166. Burgers, I., ‘Some Thoughts on Further Refinement of the Concept of Place of 
Effective Management for Tax Treaty Purposes’ 35 Intertax (2007) 378. See also the 
survey of six countries by Pötgens, F., ‘The Impact of a Corporate Governance System on 
the Place of Effective Management Concept in Spain, France, the United Kingdom, the 
Netherlands, Germany and Italy – Part 1 ’ 54 European Taxation 423 (2014) and ‘Part 2’, 
54 European Taxation (2014), who show how different countries reach different solutions 
under the POEM test.
167. See Sanghavi, D. (n. 177).
168. See Ismer, R. & Riemer, K., in Reimer/Rust (eds.), Klaus Vogel on Double Taxation 
Conventions, 4th ed. (2015), Art. 4 m.no. 121 with further references.
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not whether the POEM is in one of the states, but rather in which state there 

is more of a POEM.169 

The second group of objections regarding the POEM criterion concerns 

the tax planning potential induced by the bilateral nature of the residence 

rule on the allocation of taxing rights.170 If the impact of the tie-breaker test 

were really limited to the bilateral situation without impacting residence 

under other tax treaties, triangular situations could be resolved by a series 

of tie-breaker tests so that the corporation would effectively be resident in 

none of the three countries. This is because under the bilateral tax treaty 

between state A and state B, the tie-breaker residence could lie in State 

B, whereas under the B-C treaty and the A-C treaty it could lie in State C 

and A, respectively. This would effectively eliminate residence taxation and 

give rise to opportunities for aggressive tax planning by employing triple-

resident companies. Against this background, the new “mutual agreement 

only” approach can be understood as an attempt to limit these tax planning 

opportunities.171 Interpreting the bilateral tax treaties would be in line with 

the established public international law principle that treaties with third 

states have no impact on bilateral treaties. However, this kind of solution 

for the problem of triple-resident cases is not convincing. This is because 

states agreeing to a DTC arguably assume that the residual172 is taxed in 

either state and that the taking back of its own tax claim is premised on the 

taxation in the other state. As the OECD Commentary173 rightly points out, 

the tie-breaker rule in such a situation implies that the corporation ceases to 

be resident under article 4(1) of the OECD MC.174 Admittedly, the approach 

begs the question where to break the circle. Surely a trilateral resolution is 

called for?175 In any event, the problem arises only for the heterogeneity of 

tie-breaker criteria. Thus, the issue could be resolved by harmonization so 

that the POEM would be the only tie-breaker criterion. The issue cannot 

provide arguments against the POEM criterion as such.

169. Id., m.no. 128 with further references.
170. See Sanghavi, D., ‘The Proposed Tiebreaker Rule in OECD/G20 BEPS Action 6: 
A Critical Examination of the Possible Motives and Means, and a Potential Alternative’, 
70 Bull. Intl. Taxn. 520 (2016), at 521.
171. Id.
172. On this, see sec. 2.1.
173. See no. 8.2 of the Commentary on Article 4 of the OECD Model. 
174. See Ismer, R. & Riemer, K., supra n. 138, at m.no. 44; Sasseville, J., ‘A Tax Treaty 
Perspective: Special Issues’, in G. Maisto ed., Tax Treaties and Domestic Law sec. 3.3., 
pp. 42-44 (EC and International Tax Law Series vol. 2, IBFD 2006). Critical of this, e.g. 
Sanghavi, D., ‘Tax Treaty Entitlement Issues Concerning Dual Residents’ 68 Intertax 
604 (2014).
175. Ismer, R. & Riemer, K., supra n. 138, at m.no. 44.
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(iii)  Planned change to case-by-case approach under mutual agreement 
procedure

As indicated in the introduction, Action 6 of the BEPS Project has pro-

posed changes to the tie-breaker rules for persons other than individuals. 176 

According to the proposal, which can also be found in article 4(1) of the 

proposed Multilateral Instrument, the present POEM test will be given up.177 

It will be replaced by a two-tier mutual agreement procedure for resolving 

dual-residence cases. The mutual agreement procedure under the first tier 

contained in the first sentence of this provision lists as criteria for resolving 

the dual residence: “having regard to its place of effective management, 

the place where it is incorporated or otherwise constituted and any other 

relevant factors”. 

There is no apparent hierarchy between the criteria. The OECD Commentary178 

states that competent authorities would be expected to take account of vari-

ous factors. It lists the following criteria in an exemplary manner: the place 

where the meetings of the person’s board of directors or equivalent body are 

usually held, where the chief executive officer and other senior executives 

usually carry on their activities, where the senior day-to-day management of 

the person is carried on, where the person’s headquarters are located, which 

country’s laws govern the legal status of the person, where its accounting 

records are kept, whether determining that the legal person is a resident 

of one of the contracting states but not of the other for the purpose of the 

Convention would carry the risk of an improper use of the provisions of the 

Convention etc. How these very different criteria are to be amalgamated 

into one single solution is unclear. It will give the competent authorities 

176. OECD (2015) (n. 3), p. 72 proposes the following clause: “3. Where by reason 
of the provisions of paragraph 1 a person other than an individual is a resident of both 
Contracting States, the competent authorities of the Contracting States shall endeavour 
to determine by mutual agreement the Contracting State of which such person shall be 
deemed to be a resident for the purposes of the Convention, having regard to its place of 
effective management, the place where it is incorporated or otherwise constituted and any 
other relevant factors. In the absence of such agreement, such person shall not be entitled 
to any relief or exemption from tax provided by this Convention except to the extent and 
in such manner as may be agreed upon by the competent authorities of the Contracting 
States.” On the proposal, see e.g. Nenadic, S., Tie-Breaker for Dual Resident Companies, 
in Blum, D. & Seiler. M., Preventing Treaty Abuse, Vienna: Linde (2016), 127, at 137 
et seq.; Sanghavi, D., ‘The Proposed Tiebreaker Rule in OECD/G20 BEPS Action 6: A 
Critical Examination of the Possible Motives and Means, and a Potential Alternative’, 70 
Bull. Intl. Taxn. 520 (2016).
177. In no. 24.5 of the Commentary on Article 4 of the OECD Model, the POEM test 
is, however, offered as an alternative clause upon which the contracting states may agree 
upon.
178. No. 24.1 of the Commentary on the OECD Model. 
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wide discretion and will most likely turn the determination into an exercise 

of horse-trading. 

Even more important than replacing the substantive POEM test, however, 

is another alteration. The proposed mutual agreement procedure deviates 

from the last tie-breaker test for individuals under article 4(2)(d) of the 

OECD in one significant respect. Under the proposed rule, the competent 

authorities merely have to endeavour to reach an agreement. Just as under 

the general mutual agreement procedure under article 25(1) and (2) of the 

OECD MC, they are under no obligation to do so. This means that there 

is no guarantee that the dual residence will be resolved. If the competent 

authorities fail to reach an agreement, article 4(3), second sentence of the 

OECD MC allows as a last resort a second-tier mutual agreement proce-

dure. According to this, the corporation can be given entitlement to relief 

or exemption from tax to the extent and in the manner agreed upon by the 

competent authority. If no such agreement is reached either, the dual resi-

dent is denied any relief or exemption from tax under the tax treaty. This 

result, however, only applies to the dual resident. Thus, dual residents may 

be treated as a resident of a contracting state for other purposes, e.g. for 

the determination of the source of income under article 10 of the OECD 

MC. Where a dual-resident company pays a dividend to a resident of one 

contracting state, withholding tax on that dividend in the other state would 

have to be applied at the appropriate treaty rate. This is because reduced 

withholding is a benefit enjoyed by the recipient of the dividend, rather than 

by the dual-resident company.179 

The new provision, which corresponds to an alternative clause introduced 

in the OECD Commentary in 2008,180 is motivated by the assertion that 

“cases where a company is a dual resident often involve tax avoidance 

arrangements”.181 This follows the approach taken by the US Model 2006, 

which provided for a place of incorporation tie-breaker rule for dual- resident 

companies and subsidiarily for the obligation to endeavour to reach a mutual 

agreement.182 For entities that are neither individuals nor companies, the 

179. See also Technical Explanations Accompanying the United States Model Income 
Tax Convention of November 15, 2006, p. 14.
180. No. 24.1 of the Commentary on Article 4 of the OECD Model.
181. OECD (2015), Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, 
Action 6 – 2015: Final Report, OECD/G20 Base Erosion and Profit Shifting Project, 
OECD Publishing, Paris, p. 72.
182. Article 4(4) and (5) of the United States Model Income Tax Convention 2006 read:
“4. Where by reason of the provisions of paragraph 1 a company is a resident of both 
Contracting States, then if it is created or organized under the laws of one of the Contracting 
States or a political subdivision thereof, but not under the laws of the other Contracting 
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competent authorities have to determine the mode of application of the tax 

treaty to that person. The US Model 2016 imposes even stronger restric-

tions on dual-resident companies.183 Dual-resident companies are thereunder 

denied the benefits from the tax treaty altogether. The proposal, if adopted 

by the OECD Fiscal Affairs Committee and taken up in tax treaties by con-

tracting states or selected in the options under the Multilateral Agreement, 

would indeed severely curtail tax-planning opportunities from using dual- 

resident corporations. Given the formal nature of its POI test for residence, 

it appears plausible that the United States is sceptical of dual-resident com-

panies. Where residence is based on a clear formal criterion such as the 

POI, dual residence may be more often the result of arrangements aimed 

at tax avoidance. Yet this seems less obvious where substantive criteria are 

met in more than one state. In these cases, dual residence may be more 

the  accidental result of overlapping substantive criteria than of careful tax 

planning.

Nevertheless, the provision not only departs from a fundamental principle 

of the OECD Model that a person can only be a resident of one contracting 

state for the purposes of the Convention,184 but appears highly problematic185 

in several respects: 

State or a political subdivision thereof, such company shall be deemed to be a resident 
of the firstmentioned Contracting State. In all other cases involving dual resident com-
panies, the competent authorities of the Contracting States shall endeavor to determine 
the mode of application of the Convention to such company. If the competent authorities 
do not reach such an agreement, that company will not be treated as a resident of either 
Contracting State for purposes of its claiming any benefits provided by the Convention.
5. Where by reason of the provisions of paragraphs 1 and 2 of this Article a person other 
than an individual or a company is a resident of both Contracting States, the competent 
authorities of the Contracting States shall by mutual agreement endeavor to determine 
the mode of application of this Convention to that person.”
183. Article 4(4) and (5) of the United States Model Income Tax Convention 2016 read:
“4. Where by reason of the provisions of paragraph 1 of this Article a company is a resi-
dent of both Contracting States, such company shall not be treated as a resident of either 
Contracting State for purposes of its claiming the benefits provided by this Convention. 
5. Where by reason of the provisions of paragraph 1 of this Article a person other than an 
individual or a company is a resident of both Contracting States, the competent authorities 
of the Contracting States shall by mutual agreement endeavor to determine the mode of 
application of this Convention to that person.” See also Couzin, R., Corporate Residence 
and International Taxation, Amsterdam: IBFD (2002), at 174 et seq. for a discussion of 
similar clauses under Canadian tax treaties.
184. See Baker, P., Double Taxation Conventions, London: Sweet & Maxwell, Article 4 
m.no. B.02.
185. Critical of the proposal, Sanghavi, D. (n. 177), who offers a four-tiered alternative 
test, as well as Nenadic, S. (n. 177), at 140.
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First, it would afford significant discretion to the competent authorities. 186 

Some authors claim that it is likely that the competent authorities would still 

resolve the dual-residence conflict in favour of the POEM state.187 However, 

in any event, legal certainty would decrease as the competent authorities 

might (i) resort to a different criterion or (ii) not be able to resolve the con-

flict. It is also presently unclear whether the dispute could be submitted to 

arbitration where the competent authorities fail to reach an agreement and 

where the respective tax treaty contains an arbitration clause corresponding 

to article 25(5) of the OECD MC. The OECD Commentary seems to con-

sider the mutual agreement procedure under article 4(3) of the OECD MC 

should fall within the ambit of article 25(1) of the OECD MC. This would 

imply that arbitration under article 25(5) of the OECD MC would be fea-

sible. Yet this appears doubtful, to say the least. A mutual agreement proce-

dure requires that the taxpayer consider taxation to take place now or later 

that is not in accordance with the Convention. But the outcome would be in 

accordance with the Convention. Under the new tie-breaker rule, the treaty 

benefits are to be granted only where a mutual agreement is reached. Thus, 

there is no obligation to reach such an agreement so that the no-agreement 

outcome is in accordance with the tax treaty. This stands in contrast to the 

usual cases where the tax treaty is based on the assumption that there is a 

“right answer” under the treaty, which needs to be brought to light under 

the mutual agreement procedure supplemented, where necessary, by arbitra-

tion. The outcome that disputes under article 4(3) of the OECD MC are not 

subject to arbitration may seem unsatisfactory from a tax policy perspective, 

but it is prescribed by the text.188 Contracting states seeking a different result 

would need to insert a corresponding rule in the protocol.

Second, the proposal would imply that the present combination of a mutual 

agreement procedure under international law and domestic remedies would 

be replaced by a mere mutual agreement procedure. This would mean a 

marked shift of powers to the executive branch of government. At the same 

time, the legal position of the taxpayer would be severely curtailed, as 

they could not seek protection of their rights in court. The current substan-

tive control of the tax authorities’ application of the POEM criterion by 

the judiciary would cease. There would instead be no, or at best limited, 

186. See Offermanns, R. & Smit, P., ‘The New Netherlands–UK Tax Treaty 2008 – An 
Analysis’, 49 European Taxation 59 (2009), at 61.
187. Becker, A., ‘The Principle of Territoriality and Corporate Income Taxation – Part 
2: What Territoriality Means and Whether It Guides Country Practice’, 70 Bull. Intl. 
Taxn. 246 (2016), at 254.
188. For the same view, Offermanns, R. & Smit, P. (n. 187), on article 4(4) of the 2008 
UK-Netherlands tax treaty.
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procedural control of the competent authorities’ negotiations in the course 

of the mutual agreement procedure. 

Third, the proposed provision would also increase incentives on the part of 

tax auditors for discovering cases of corporate dual residence that, under the 

old POEM test, would have been easily resolved in favour of a residence in 

the other contracting state. This is because the mutual agreement procedure 

under the new test would require consent by both competent authorities. 

Such consent could then be withheld, unless some concessions important 

to the respective competent authority were granted. Cases of dual residence 

might thus be actively searched for so as to strengthen the negotiation posi-

tion of the respective competent authority. 

Fourth, the fact that there may not be a uniquely defined residence creates 

problems where the residence criterion is used for determining the source 

of income.189 The income will then be considered dual-sourced. Thus, where 

a resident of one state invests in a dual-resident company that is a resident 

both of that state and of the other contracting state, the dividends may be 

taxed in that other state as the source state under article 10(2) of the OECD 

MC. From the perspective of the other state, the dividend would be a purely 

internal matter so that it would apply article 21(1) of the OECD MC. It 

would then have to be resolved whether the tax levied in the source state 

could be credited against the tax in the taxpayer’s residence state. This 

would not be trivial given the wording of article 23A(2), second sentence of 

the OECD MC, as the residence state might not consider the income to be 

derived in the other state.

189. 24.4 The last sentence of paragraph 3 provides that in the absence of a determina-
tion by the competent authorities, the dual-resident person shall not be entitled to any 
relief or exemption under the Convention except to the extent and in such manner as may 
be agreed upon by the competent authorities. This will not, however, prevent the taxpayer 
from being considered a resident of each Contracting State for purposes other than 
granting treaty reliefs or exemptions to that person. This will mean, for example, that the 
condition in subparagraph b) of paragraph 2 of Article 15 will not be met with respect 
to an employee of that person who is a resident of either Contracting State exercising 
employment activities in the other State. Similarly, if the person is a company, it will be 
considered to be a resident of each State for the purposes of the application of Article 10 
to dividends that it will pay.
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2.4.2. Residence under European tax law

The EU Directives on direct taxation currently in force do not contain an 

independent definition of corporate residence.190 Instead, they explicitly 

or implicitly refer to the definition of residence under domestic law. The 

Interest and Royalties Directive191 and the Parent-Subsidiary Directive192 

impose two requirements in the framework of the definition of company. 

First, under the domestic tax laws of a Member State, the corporation must 

be considered to be resident in that Member State. Second, it must not, 

within the meaning of a double taxation convention on income concluded 

with a third state, be considered to be resident for tax purposes outside the 

Community. The ATAD applies to all taxpayers that are subject to corporate 

tax in one or more Member States, including permanent establishments in 

one or more Member States of entities resident for tax purposes in a third 

country. The EU Arbitration Convention simply refers to an enterprise of a 

contracting state, without giving an explicit definition. 

By contrast, the proposal for a CCCTB Directive, if adopted, would mark a 

major breakthrough also with respect to residence. In contrast to the direc-

tives on direct taxation currently in force, it defines for the first time cor-

porate tax residence at a European level.193 It has, however, to be seen that 

residence thereunder plays a lesser role in allocating income to states than 

under the OECD MC.194 Instead, residence is more about laying down what 

tax authority is to deal with the respective groups. Groups should be able 

to deal with a single tax administration (“principal tax authority”). The 

Directive defines this principal tax authority by referring to the place where 

the parent company of the group is resident for tax purposes (“principal tax-

payer”). The provisions on residence are conveniently contained in article 4 

190. Neither does the VAT Directive 2006/112/EC define corporate residence. It does, 
however, in its article 44 Sentence 1 refer to the place “where that person has established 
his business.” The CJEU has in its Planzer case (C-73/06) held regarding Art. 1 No. 1 of the 
13th VAT Directive that the place of a company’s business is the place where the essential 
decisions concerning its general management are taken and where the functions of its 
central administration are exercised, Terra, B. and Cajus, J., A Guide to the European VAT 
Directives, Vol. 1: Introduction to European VAT, Amsterdam: IBFD (2017), Sec. 11.4.2 
question whether this judgment can be transferred to Art. 44 of the VAT Directive.
191. See art. 3(a)(ii) of Directive 2003/49/EC.
192. See art. 2(b) of Directive 90/435/EEC.
193. See art. 4(3), (4) Proposal of a Council Directive on a Common Corporate Tax 
Base, COM(2016) 685 final.
194. See Cerioni, L., ‘The “Place of Effective Management” as a Connecting Factor For 
Companies’ Tax Residence Within the EU vs. the Freedom of Establishment: The Need 
for a Rethinking?’, 13 German Law Journal 1095 (2012), at 1097.
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of the proposed Directive.195 Article 4(1) establishes the alternative connect-

ing factors, which are wide. They comprise the registered office, the place 

of incorporation as well as the place of effective management. In dealing 

with dual-resident entities, the proposal distinguishes between dual-resident 

entities that are also residents in third countries and dual-resident corpora-

tions that are resident in more than one Member State. So as to ensure full 

liability to tax in the European Union, the former are residents for purposes 

of the Directive only if the tie-breaker test in the respective tax treaty does 

not come out in favour of residence in the third country. By contrast, for 

companies resident in more than one Member State for tax purposes, art-

icle 4(2) of the Directive stipulates that the POEM test applies. 

(Corporate) residence is not explicitly defined in VAT Directive 2006/112/

EC. In its article 44, sentence 1, the Directive refers to the place “where 

that person has established his business.” The CJEU has in its Planzer case196 

held regarding article 1(1) of the 13th VAT Directive that there is a uniquely 

defined seat of a company. In order to establish where this seat is located, 

an overall evaluation has to be conducted. The Court has not opted for a 

single decisive criterion, be it formal or substantive. Instead, it has offered a 

hotchpotch of different criteria on the basis of which the assessment has to 

be made. These include the registered office, the place of its central admin-

istration, the place where its directors meet and the place, usually identi-

cal, where the general policy of that company is determined, the place of 

195. The proposed provision reads: 
“Article 4 
Tax residence 
1. A company that has its registered office, place of incorporation or place of effective 
management in a Member State and is not, under the terms of an agreement concluded 
by that Member State with a third country, regarded as tax resident in that third country 
shall be considered resident in that Member State for tax purposes. 
2. A company that is resident in more than one Member State for tax purposes shall 
be considered to be resident in the Member State in which it has its place of effective 
management.
3. Where the place of effective management of a group member engaged in shipping or in 
inland waterways transport is aboard a ship or boat, the group member shall be considered 
to be resident for tax purposes in the Member State of the home harbour of the ship or 
boat, or, where there is no such home harbour, in the Member State of residence for tax 
purposes of the operator of the ship or boat. 
4. A resident taxpayer shall be subject to corporate tax on all income derived from any 
source, whether inside or outside the Member State where it is resident for tax purposes.
5. A non-resident taxpayer shall be subject to corporate tax on all income from an activity 
carried on through a permanent establishment in a Member State.”
196. CFEU of 28 June 2007, C-73/06, ECLI:EU:C:2007:397 – Planzer, at paras. 60 et 
seq. Terra, B. and Kajus, J., A Guide to the European VAT Directives, Vol. 1: Introduction 
to European VAT, Amsterdam: IBFD (2017), sec. 11.4.2, however, question whether this 
judgment can be transferred to art. 44 of the VAT Directive.
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residence of the main directors, the place where general meetings are held, 

the place where administrative and accounting documents are kept, and the 

place where the company’s financial, and particularly banking, transactions 

mainly take place. According to the CJEU, this means that mere “letter box” 

or “brass plate” companies do not qualify as a place of business.

2.5. Conclusion

The above analysis has shown that with regard to civil law, corporate law 

and other non-tax law, the concept of corporate residence answers the ques-

tion where corporations are recognized as legal entities, where they can be 

sued, where insolvency proceedings can be initiated, where contracts have 

to be fulfilled and it is decisive for the law applicable to corporations in 

cross-border circumstances by determining the lex societatis. The coun-

tries surveyed take different approaches to determining corporate residence, 

ranging from formal criteria such as the place of incorporation to material 

criteria such as the “real seat”, i.e. a company’s actual place of business. 

Moreover, a given legal order may implement different concepts for differ-

ent areas of domestic law as well as purposes of determining the applicable 

legal order under conflict of laws rules. For domestic law purposes, three 

groups of approaches can be identified. First, there is the incorporation 

theory with a strict formal approach, putting form over substance. Secondly, 

there is the real seat theory with a strict material approach, putting sub-

stance over form. And thirdly, there are combinations of the two approaches 

comprising formal and material elements. For the purposes of determining 

the applicable legal order under conflict of laws rules, again, three main 

groups can be identified. The first and second group comprise countries 

applying either the incorporation or the real seat theory. The third group 

can be divided into three: countries in which there is a dispute as to which 

theory is preferable, countries that have combinations of the two theories 

and countries applying different criteria to cases involving EU and EEA 

Member States and third countries. 

Regarding the domestic tax law concept of corporate residence, it has been 

demonstrated that the terminology between different jurisdictions varies to 

a significant extent. Even where corporate residence criteria come under 

the same name, their application may still diverge substantially. Substantive 

criteria, in particular, are often prone to different interpretations – not only 

between jurisdictions, but also within one country. Most countries take a 

range of criteria into account in order to determine the place of effective 

management or the centre of management and control. Criteria that are 
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commonly used are the seat of the executive board, the place where key 

management decisions are taken, where the day-to-day management takes 

place, economic activity tests, the place where shareholder meetings take 

place and the place where accounts are kept. Even more frictions arise from 

the fact that some countries use only formal criteria, others only rely on 

substantive criteria and the majority of countries uses two or more criteria 

in order to assess corporate residence from a domestic tax law perspective.

As the application of tax treaties relies heavily on residence, tax treaty 

corporate residence has to be uniquely defined so that the corporation is 

resident in at most one of the contracting states. For that purpose, tax trea-

ties have evolved in such a manner so that the initial one-step approach 

for determining corporate residence came to be replaced by the current 

two-tier approach. As a first tier, article 4(1) of the OECD MC, which is 

widely adopted in treaty practice, contains a qualified reference to domes-

tic law. As to the second tier, the discussion of the merits and problems 

of both the current and the proposed future test under article 4(3) of the 

OECD MC, as well as divergent country practice, has revealed that the cur-

rent tie-breaker rule is preferable to the future test, which, if adopted, would 

rely on a mutual agreement procedure only. Finally, discussion of European 

tax law with its different directives has revealed a heterogeneous approach 

to corporate residence thereunder.

All in all, two things have become clear. First, corporate residence is a 

ubiquitous concept. At least if no entirely new approaches197 such as formu-

lary apportionment or a destination-based corporation tax that could com-

pletely obviate the traditional source-residency dualism,198 are adopted, the 

issue of determining residence will be around for years to come. Second, 

there is an inherent tension between legal certainty and the aim of prop-

erly reflecting economic ties to a state. This implies that there is no single 

concept, but several concepts of corporate residence. This is not only true 

within any specific legal order, but also between different tax jurisdictions. 

Moreover, it appears that even within a specific legal order in a particular 

context, where a substantive rather than a formal residence criterion applies, 

197. For reform options, see e.g. Picciotto, S., ‘International Taxation and Economic 
Substance’, 70 Bull. Intl. Taxn. 752 (2016), at 755 et seq. See also García Antón, R., ‘The 
21st Century Multilateralism in International Taxation: The Emperor’s New Clothes?’, 
8 World Tax J. 147 (2016) for an equity-based multilateral approach.
198. See Barker, W., ‘International Tax Reform Should Begin at Home: Replace the 
Corporate Income Tax with a Territorial Expenditure Tax’, 30 Northwestern Journal of 
Law and International Business 647 (2010) as well as Cerioni, L., ‘The New “Google 
Tax”: The “Beginning of the End” for Tax Residence as a Connecting Factor for Tax 
Jurisdiction?’, 55 European Taxation 185 (2015), at 188 et seq.
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the concept remains all too often vague and subject to dispute. While the 

expression of different meanings in different contexts should not come as 

too great a surprise given that the concept may serve different purposes in 

each context, the disparities between jurisdictions appear more problematic. 

The lack of perfect convergence can lead to substantial frictions in inter-

national taxation. Moreover, it has been shown that the move to a mutual 

agreement procedure only tie-breaker as foreseen in the proposal for a new 

article 4(3) OECD MC appears problematic. 

How to proceed? Corporate residence means searching for a connecting 

factor that justifies the taxation of the income of an entity that is sourced 

elsewhere. The above analysis has revealed that there is no perfect connect-

ing factor. However, an improvement departing from the current situation 

does not necessarily require a vision for a perfect connecting factor. Instead, 

a pragmatic approach seems warranted. Given the purpose of (worldwide) 

corporate income tax to support worldwide personal income tax, the con-

necting factor should be sufficiently clear and not too easy to avoid. There 

should also be legal certainty so that the outcome of the cast number of 

easy cases should be clear. This implies that would be most favourable is an 

alternative plurality of formal and substantive connecting factors. However, 

a plurality of criteria creates the danger of dual or even triple residence. In 

order to avoid double taxation, the substantive criteria should be as clear in 

their operation as possible. The criteria should also coincide to the largest 

extent possible. While the OEEC and its successor, the OECD, considered 

the problem to be of a more theoretical nature for a long time, dual residence 

from the parallel fulfilment of substantive criteria in different states has 

become a distinct possibility. 

Against this background, two improvements are warranted. To start with, the 

criteria for connecting factors should be harmonized in the European Union 

and possibly beyond.199 In this respect, the above analysis has yielded three 

grounds for pragmatism. First, there is no clearly superior criterion. Second, 

while each domestic legal order may have grown to cherish its established 

criteria, these criteria (and in particular their exact specification) seem to 

have been most often not the outcome of a process of deep deliberation, but 

rather of ad hoc decisions. Third, the present substantive criteria have turned 

out to be somewhat fuzzy anyway. All this means that the question what 

these criteria should be seems less relevant than the goal of reaching agree-

ment. Pragmatically, one could therefore envisage agreement on extending 

199. See Ribes Ribes, A. (n. 31) and Cerioni, L. (n. 195), at 1130. See also Pitrone, F. 
(n. 84), at 368 et seq. for individuals.
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the criteria under the CCCTB to all EU corporations. This approach would 

be clearly preferable to the definition offered by the CFEU in the Planzer 

case200 for VAT purposes. As a second improvement, there needs to be a 

robust tie-breaker rule resolving cases of dual residence. Again, this calls 

for a harmonization of the hierarchy of connecting factors. But also beyond 

that, more clarity is warranted. This requirement admittedly runs counter the 

current trend at the international level, which is moving towards less agree-

ment on substantive criteria for resolving instances of corporate double 

residence. This makes it all the more urgent to create a more robust test by 

exhausting procedural means. Thus, there should be mandatory arbitration 

in cases where the dual residence cannot be resolved.201 Moreover, mutual 

agreements on corporate residence as well as awards by panels under tax 

treaty arbitration should be published. Even though they would lack the 

character of precedents, they would nevertheless promise to provide orien-

tation in future cases. They could thus eventually lead to the emergence of 

rules on corporate residence. This process can be understood as an exercise 

in evolutionary law-making,202 something which has a historic precedent in 

the evolution of the equity concept in the United Kingdom.

200. CFEU of 28 June 2007, C-73/06, ECLI:EU:C:2007:397 – Planzer, at paras. 60 et 
seq. Terra, B. and Cajus, J., A Guide to the European VAT Directives, Vol. 1: Introduction 
to European VAT, Amsterdam: IBFD (2017), sec. 11.4.2, however, question whether this 
judgment can be transferred to Art. 44 of the VAT Directive.
201. See in this context the Proposal for a Council Directive on Double Taxation Dispute 
Resolution Mechanisms in the European Union, COM(2016) 686 final as well as the work 
under BEPS Action 15, which has led to article 4 of the MLI.
202. On this concept, see Ismer, R., ‘MAP and Arbitration as Remedies for Double 
Burdens: Evolutionary Law-Making through Procedural Rather Than Substantive Rules?’, 
in Rust (ed), Double Taxation within the European Union, (Luxembourg: Kluwer Law 
International 2011), at 211.
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Chapter 3a

Taxpayers’ Mobility in the Context of Tax Treaty Law: 
The Need for a Renewed Balance between Favouring 
the Movement of Persons and Tackling Treaty Abuse

Carla De Pietro*

3a.1.  Taxpayers’ global mobility and the fragmentation 
of the notion of treaty abuse: Legal framework 
and critical issues

The analysis of national measures concerning taxpayers’ mobility and their 

impact on international tax treaties is nowadays particularly significant in 

a context such as that resulting from the OECD Final Report on Action 

6 of the Base Erosion and Profit Shifting (BEPS) Project, which aims at 

guaranteeing a more effective fight against treaty abuse,1 with an emphasis 

on the complementary function of domestic anti-abuse rules. According 

to the OECD, “domestic anti-abuse rules and judicial doctrines play an 

important role in preventing treaty benefits from being granted in inappro-

priate circumstances”.2

This approach of the OECD emphasizes the tension between, on one hand, 

the need to guarantee an effective fight against treaty abuse and, on the other 

hand, the need to avoid an uncoordinated fragmentation of the notion of 

treaty abuse. This tension is actually reflected in one of the core issues dealt 

with in the OECD Final Report on Action 6, i.e. the relationship between 

domestic anti-abuse rules and treaty provisions. In light of the recognized 

importance of domestic anti-abuse rules, the OECD considers it necessary 

to “better articulate the relationship between domestic anti-abuse rules 

and tax treaties”3 by amending the Commentary on Article 1 of the OECD 

Model Tax Convention.

* Carla De Pietro is an Assistant Professor at the Fiscal Institute of Tilburg University. 
The author can be contacted at c.depietro@uvt.nl.
1. In light of the approach maintained by the OECD in the Final Report on Action 6, 
the term “treaty abuse” is used in this chapter to refer to “granting treaty benefits in inap-
propriate circumstances”. See, for example, OECD, Preventing the Granting of Treaty 
Benefits in Inappropriate Circumstances: Action 6 - Final Report, p. 13 (2015). 
2. OECD, 2017 Update to the OECD Model Tax Convention (adopted by the Council 
on 21 Nov. 2017), Commentary on Article 1, p. 43, para. 67 (OECD 2017). 
3. OECD, id., at 80.
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The issue concerning the relationship between domestic anti-abuse rules 

(including judicially developed doctrines) and treaty provisions has actu-

ally been a topic of discussion for quite some time.4 When amending the 

Commentary on Article 1 in 2003, the OECD accepted two completely 

opposite positions taken by the contracting states regarding the notion of 

treaty abuse. More specifically, some “States take account of the fact that 

taxes are ultimately imposed through the provisions of domestic law, as 

restricted (and in some rare cases, broadened) by the provisions of tax con-

ventions. Thus, any abuse of the provisions of a tax convention could also 

be characterised as an abuse of the provisions of domestic law under which 

tax will be levied”.5 Conversely, “[o]ther States prefer to view some abuses 

as being abuses of the convention itself, as opposed to abuses of domestic 

law”.6 

The reasoning behind the OECD accepting the application of domestic anti-

abuse provisions for treaty purposes was explained in paragraph 9.2 of the 

2003 Commentary on Article 1: “As indicated in paragraph 22.1 below, the 

answer to that second question [of whether specific provisions and jurispru-

dential rules of the domestic law of a contracting state that are intended to 

prevent tax abuse conflict with tax conventions] is that  to the extent these 

 anti-avoidance rules are part of the basic domestic rules set by domestic 

tax laws for determining  which facts give rise to a tax liability, they are not 
addressed in tax treaties and are therefore not affected by them. Thus, as a 
general rule, there will be no conflict between such rules and the provisions 
of tax conventions.”7 (emphasis added)

This approach of the OECD has very much favoured a high fragmentation 

of the notion of treaty abuse.8 De Broe and Luts, when commenting on 

Action 6, highlighted that “[d]omestic anti-avoidance rules are a unilateral 

4. On this issue, see, ex multis, L. De  Broe,  International Tax Planning and Prevention 
of Abuse: A Study Under Domestic Tax Law, Tax Treaties and  EC Law in Relation to 
Conduit and Base Companies,  IBFD Doctoral Series no. 14, p. 377 et seq. ( IBFD 2008); 
B.J. Arnold, Tax Treaties and Tax Avoidance: The 2003 Revisions to the Commentary to 
the  OECD Model, 58  Bull. Intl. Fiscal Docn. 6, p. 244 et seq. (2004), Journals IBFD; and 
A.J. Martín Jiménez, The 2003 Revision of the OE CD Commentaries on the Improper 
Use of Tax Treaties: A Case for the Declining Effect of the OE CD Commentaries?, 58 
Bu ll. Intl. Fiscal Docn. 1, p. 17 et seq. (2004), Journals IBFD.
5. OECD, Commentary on Article 1 of the OECD Model Tax Convention, para. 9.2 
(OECD 2003). 
6. Id., at para. 9.3. 
7. Id., at para. 9.2.
8. This is very much evident in S. Van Weeghel, General Report, in Tax treaties 
and tax avoidance: Application of anti-avoidance provisions, IFA Cahiers de droit fiscal 
international, vol. 95a, p. 19 et seq. (2010).
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response to a bilateral issue, i.e. the abuse of a tax treaty rule. Chances are 

high that such unilateral measures contradict the shared expectations of the 

treaty partners as to the interpretation of the treaty terms, as such inevitably 

leading to conflicts”. 9

The downsides of unilateralism are evident in matters of taxpayers’ mobil-

ity. The implementation of the US anti-inversion rules (in connection with 

an instance of treaty override)10 concretely shows the negative consequences 

that affect taxpayers as a result of the unilateral approaches taken by the 

contracting states. As it will be shown, unilateralism may not only increase 

the instances of double taxation, which hinder taxpayers’ mobility, but may 

also cause a significant imbalance in the position of taxpayers under the 

same tax treaty. If the contracting states apply different notions of treaty 

abuse, the same transaction may be considered abusive by one contracting 

state and as non-abusive by the other treaty partner. In this case, under the 

same treaty and circumstances, a taxpayer would not transfer or suffer the 

consequences of double taxation while another taxpayer could simply enjoy 

the benefits of the treaty, depending on the notion of abuse applied by each 

contracting state.

Therefore, in an economic system that is inherently based on taxpayers’ 

global mobility, a better equilibrium is required between the need to, on 

one hand, guarantee an effective fight against treaty abuse and, on the 

other hand, avoid unbalanced obstacles to taxpayers’ mobility, including a 

unilateral increase in the instances of double taxation. This is particularly 

important in a context in which – notwithstanding the new emphasis by 

the OECD on treaty abuse through Action 6 – the “principal” purpose of 

tax treaties is still “to promote, by eliminating international double taxa-

tion, exchanges of goods and services, and the movement of capital and 

persons”.11 (emphasis added)

9. L. De Broe & J. Luts, BEPS Action 6: Tax Treaty Abuse, 43 Intertax 2, p. 136 
(2015).
10. In practice, a state’s unilateral approach is strictly dependent on its constitutional 
system. Usually, states that apply domestic anti-abuse rules for treaty purposes also con-
sider treaty override as legitimate. See C. De Pietro, Tax Treaty Override, EUCOTAX 
Series on European Taxation vol. 40, pp. 115-120 and 125-132 (Wolters Kluwer 2014).
11. OECD, supra n. 5, at para. 7; and OECD, supra n. 2, at 41, para. 54. See also 
OECD, 2017 Update to the OECD Model Tax Convention (adopted by the Council on 
21 Nov. 2017), Commentary on Article 29, p. 278, para. 174 (OECD 2017), in which it 
is stated: “The provision [in paragraph 9 of article 29, the principal purpose test (PPT) 
rule] is intended to ensure that tax conventions apply in accordance with the purpose for 
which they were entered into, i.e. to provide benefits in respect of bona fide exchanges of 
goods and services, and movements of capital and persons as opposed to arrangements 
whose principal objective is to secure a more favourable tax treatment.”
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In the Final Report on Action 6, the OECD states: “The incorporation of 

[the guiding principle] into a specific treaty provision does not modify … 

the conclusions already reflected in the Commentary on Article 1 concern-

ing the interaction between treaties and domestic-anti-abuse rules [i.e. the 

absence of conflict]; such conclusions remain applicable, in particular with 

respect to treaties that do not incorporate the new general anti-abuse rule.”12

However, an accurate analysis of both the Final Report on Action 6 and the 

amendments to the Commentary on Article 1 seems to show an important 

change in the position of the OECD, which leads to the conclusion – already 

maintained by the author – 13 that a conflict between national anti-abuse 

rules and treaty provisions can actually occur.14 In this case, according to 

the OECD, treaty provisions must prevail over domestic anti-abuse rules by 

virtue of articles 26 and 27 of the Vienna Convention on the Law of Treaties. 

It is therefore necessary to evaluate what the consequences of this position 

may be on the future application of domestic rules concerning taxpayers’ 

mobility. More specifically, it is necessary to assess the extent to which the 

amendments to the Commentary on Article 1 may have an impact on a more 

coordinated approach of the contracting states that could limit obstacles to 

taxpayers’ global mobility. 

3a.2.  US anti-inversion rules and the fragmentation of 
the notion of treaty abuse: Effects of unilateralism 
on taxpayers’ mobility 

A “corporate inversion” or “corporate expatriation” is a corporate restruc-

turing strategy, consequently to which a US parent company becomes a 

subsidiary of a foreign parent company or, alternatively, transfers substan-

tially all of the (directly or indirectly) held properties to a new foreign parent 

company.15 Through these forms of restructuring, worldwide taxation of the 

parent company in the United States is avoided. However, this is not the 

only reason for inversions to occur. Inversions make it possible to avoid the 

12. OECD, supra n. 2, at 79.
13. De Pietro, supra n. 10, at 105 et seq.
14. De Broe & Luts, supra n. 9, at 136-137.
15. US Internal Revenue Code (IRC), sec. 7874. See also O. Marian, United States Report, 
EATLP Congress, p. 16 (2017); D.J. Marples & J.G. Gravelle, Corporate Expatriation, 
Inversions, and Mergers: Tax Issues, Washington DC: Congressional Research Service, 
pp. 3-5 (2014).
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repatriation tax on dividends.16 In addition, earnings stripping techniques 

are facilitated through, for example, a loan granted by the foreign parent 

to the US subsidiary with the consequent deductibility of interest in the 

United States. “Royalty payments, management fees, and transfer pricing 

arrangements are other avenues for earnings stripping, but are thought to be 

of lesser importance than intercompany debt”.17,18

The first phase of inversions, which essentially took place between the end 

of the 1990s and the beginning of 2000s, was characterized by a group 

restructuring involving the incorporation of the foreign parent in tax havens, 

mainly Bermuda and the Cayman Islands.19 Therefore, these so-called 

“naked inversions” were possible by the mere incorporation of the parent 

company abroad without any substantial change to the business activity. As 

a consequence, in 2004, section 7874 of the Internal Revenue Code was 

enacted. It establishes that foreign companies, regardless of their incorpo-

ration abroad, are considered to be tax resident in the United States (and 

consequently taxed there on their worldwide income) if, after the inversion, 

at least the 80% of the stock is still owned by the previous stockholders. In 

the case in which, after the inversion, the previous stockholders own at least 

the 60% of the stocks (but less than 80%), worldwide taxation is avoided, 

“but any U.S. toll taxes (taxes on gains) that apply to transfers of assets to 

the new entity are not permitted to be offset by foreign tax credits or net 

operating losses.”20 This disadvantageous treatment applies for the 10 years 

following the inversion.

In order to target only inversions that are aimed at tax avoidance, these rules 

do not apply when the inverted company has substantial business activity in 

the country in which it is “created or organized”.21,22

Although the 2004 amendments were very effective against the simplest 

forms of “naked inversions”, essentially based on the incorporation of the 

parent company in a tax haven, these rules left space for differently struc-

tured forms of inversions. More specifically, a US corporation could merge 

16. The avoidance of the repatriation tax is mainly – but not only – possible because 
the parent company is incorporated abroad. See Marian, id., at 17-18; and Marples & 
Gravelle, id., at 3.
17. Marples & Gravelle, id., at 4.
18. In general, on the tax advantages of an inversion, see Marian, supra n. 15, at 17-18. 
See also Marples & Gravelle, id., at 3-4.
19. Marian, supra n. 15, at 16.
20. Marples & Gravelle, supra n. 15, at 6. See also id.
21. IRC, supra n. 15, at sec. 7874(a)(2)(B)(iii).
22. Marian, supra n. 15, at 16; and Marples & Gravelle, supra n. 15, at 6.
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with or purchase a smaller foreign company so that the previous stockhold-

ers did not hold at least 80% or at least 60% of the stocks. Alternatively, 

the merger or purchase could result in meeting the “substantial business 

activity” test. In these more recent forms of inversions, the new state of 

incorporation is no longer a tax haven. On the contrary, the United Kingdom 

has become one of the most desirable destinations also as a result of both the 

introduction of a territorial system and the reduction in tax rates.23

In order to avoid these forms of inversions, amendments were introduced. 

Most importantly, as of 2012,24 the substantial business activity test was 

tightened25 and is now met if, considering the whole expanded affiliated 

group, at least 25% of the number of employees, employee compensation, 

group assets and group income are located, incurred or derived in the new 

country in which the parent company is “created or organized”.26 Further 

amendments were introduced in the following years (until 2016) in order to 

tighten the anti-inversion rules.27

In the United States, many comments28 were expressed about possible treaty 

overrides effected through the anti-inversion measures. Particularly relevant 

for the purposes of this chapter is that section 7874 of the Internal Revenue 

Code effected an instance of legislative treaty override.29 More specifically, 

section 7874(f) states: “Nothing in section 894 or 7852(d) or in any other 

provision of law shall be construed as permitting an exemption, by rea-

son of any treaty obligation of the United States heretofore or hereafter 

entered into, from the provisions of this section [i.e. the anti-inversion pro-
visions]”. Thus, by virtue of section 7874(f) of the Internal Revenue Code, 

23. Marples & Gravelle, id.; and Marian, id., at 16-17.
24. See US: T.D. 9592, Doc 2012-12351.
25. Under the 2006 US temporary regulations (US: T.D. 9265, Doc 2006-10734), the 
substantial business activity test was met if, considering the whole expanded affiliated 
group, at least 10% of the employees (by head count and compensation), assets and sales 
were located in the new country of residence of the parent company. Subsequently, the 
2009 temporary regulations only referred to a facts-and-circumstances test without a 
specific threshold (reg. sec. 1.7874-2T(g)(1) and reg. sec. 1.7874-2T(g)(3)).
26. See IRC, supra n. 15, at sec. 7874(a)(2)(B)(iii), in connection with sec. 1.7874-
3T(b)(1)-(3). See also Marian, supra n. 15, at 16; B. Wells, Cant and the Inconvenient 
Truth about Corporate Inversions, 136 Tax Notes 429, 2012 TNT 143-8, Doc 2012-14119, 
pp. 430 and 433 (U. of Houston Accepted Papers Series Index); and Marples & Gravelle, 
supra n. 15, at 7. 
27. Marian, id., at 18-19; and Marples & Gravelle, id., at 9 et seq.
28. For an overview, see Internal Revenue Service, US Department of the Treasury, 
Rules and Regulations, 26 CFR Part. 1 [TD 9790] – RIN 1545-BN 40, pp. 53-55.
29. For a definition of “legislative treaty override”, see De Pietro, supra n. 10, at 3-4 
and 56-57.
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notwithstanding any possible conflict with tax treaties, anti-inversion rules 

will prevail over previous treaty obligations.30

The implementation of the US anti-inversion rules (in connection with the 

mentioned instance of treaty override) gives the opportunity to show the 

consequences that unilateralism may have on taxpayers’ global mobility. 

The application of the US anti-inversion rules can give rise to a particularly 

severe case of double taxation when the US inverted parent corporation is 

considered to be tax resident in the United States31 while the other treaty 

partner considers the new parent company to be tax resident in its own 

territory. Section 7874(f), by allowing treaty override, impedes the elimi-

nation of double taxation deriving from the double residence of the parent 

company.

Indeed, double taxation is consequential to the need to avoid abuse. In prac-

tice, exactly in order to avoid double residence, a US corporation will not 

invert in the described circumstances. However, this consequence makes 

clear the problems triggered by unilateralism. Unilateral approaches may 

in fact cause a significant imbalance between different taxpayers covered 

by the same tax treaty. In concrete terms, mainly in light of the fact that the 

occurrence of an abusive inversion is determined under US law on the basis 

of objective criteria, it is difficult that any US treaty partner applies the same 

notion of abusive corporate restructuring. Therefore, the same instance of 

corporate restructuring may be considered abusive by the United States 

and non-abusive by the other treaty partner (or vice versa).32 In this case, 

under the same tax treaty and circumstances, depending on each contracting 

state, a taxpayer would not restructure or would suffer the consequences of 

double taxation while another taxpayer could simply enjoy the benefits of 

30. It is interesting to note that in the 2016 United States Model Income Tax Convention, 
provisions were inserted that expressly deny treaty benefits in the case of non-allowed 
corporate inversions. In fact, the Preamble explains: “The 2016 Model contains provisions 
that would reduce the benefits of corporate inversions by denying treaty benefits for U.S. 
withholding taxes on U.S. source dividends, interest, royalties, and certain guarantee 
fees paid by U.S. companies that are “expatriated entities”, as defined under the Internal 
Revenue Code.” See Preamble to 2016 U.S. Model Income Tax Convention, p. 3. See also 
Marian, supra n. 15, at 19.
31. As specified above, worldwide taxation in the United States is avoided in cases in 
which, after the inversion, the previous stockholders own at least 60% of the stocks, but 
less than 80%. However, in this case, other instances of double taxation may occur. 
32. In this context, it is also interesting to report what is emphasised by Wells, supra 
n. 26: “Respected practitioners have pointed out that the absolute 25 percent standard in 
the new 2012 temporary regulations will make it extremely difficult for any diversified 
global company to meet this test even if substantially all of its activities occur outside the 
United States.”
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the treaty. Therefore, unilateralism may trigger unbalanced tax treatments 

under the same tax treaty, including a unilateral increase in instances of 

double taxation. 

Very interestingly, these aspects have also been emphasized from a political 

economy perspective. Thus, Rixen points out: “Sophisticated methods of 

tax arbitrage such as … corporate inversions are examples of the increasing 

internal tension within an international tax system built on the notion of 

sovereignty-preserving cooperation … [This] will ultimately lead to conflict 

among governments … What one OECD country considers undue dou-
ble-non taxation another considers the desired outcome of its policies.”33,34 

(emphasis added)

It is clear that, on the basis of the position expressed by the OECD in the 

2003 Commentary on Article 1, according to which a conflict between 

domestic anti-abuse rules and treaty provisions can simply be excluded, 

the results reached through the example concerning the US anti-inversion 

rules can potentially be extended to any kind of domestic anti-abuse provi-

sion affecting taxpayers’ mobility. 

In light of these conclusions, it is therefore particularly important to evalu-

ate how to reach a better equilibrium, within the framework of tax treaties 

based on the OECD Model Tax Convention, between the need to effectively 

curb treaty abuse and the need to avoid unbalanced obstacles to taxpay-

ers’ mobility, including an unbalanced increase in the instances of double 

 taxation.

3a.3.  The amendments to the Commentary on Article 1 
of the OECD Model Tax Convention: 
Towards coordination 

The unilateral approach maintained by many states when fighting against 

treaty abuse has certainly been favoured by the position that the OECD took 

through the 2003 amendments to the Commentary on Article 1 of the Model 

Tax Convention. Subsequent to these amendments, one of the most prob-

lematic aspects that has characterized the debate on treaty abuse concerns 

33. T. Rixen, The Political Economy of International Tax Governance, p. 196 (Palgrave 
Macmillan 2008).
34. From a tax perspective, see also De Broe, supra n. 4, at 392-393. 
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the relationship between domestic anti-abuse provisions and treaty provi-

sions.

The debate substantially originated from the position that the OECD 

expressed in paragraphs 9.2 and 9.3 of the 2003 Commentary on Article 1. 

These paragraphs referred to two opposite positions on the basis of which 

states counter treaty abuse. Some states maintain that instances of treaty 

abuse actually amount to abuse of domestic law (as taxes are imposed by 

virtue of domestic law). Conversely, according to other states, the occur-

rence of treaty abuse can only result from the interpretation of tax treaty 

provisions. 

Consequently, the application of domestic anti-abuse rules for treaty pur-

poses gave rise to the question of whether a conflict is possible between 

these domestic rules and treaty provisions. The OECD excluded this possi-

bility. In paragraph 22.1 of the 2003 Commentary on Article 1, it was stated 

that “[s]uch rules [including “substance-over-form”, “economic substance” 

and general anti-abuse rules] are part of the basic domestic rules set by 

domestic tax laws for determining which facts give rise to a tax liability; 
these rules are not addressed in tax treaties and are therefore not affected 
by them. Thus, as a general rule and having regard to paragraph 9.5, there 
will be no conflict”. (emphasis added)

This position of the OECD has to be connected with what was stated in 

paragraph 7.1 of the 2003 Commentary on Article 1: “Taxpayers may 

be tempted to abuse the tax laws of a State by exploiting the differences 

between various countries’ laws. Such attempts may be countered by provi-

sions or jurisprudential rules that are part of the domestic law of the State 

concerned. Such a State is then unlikely to agree to provisions of bilateral 
double taxation conventions that would have the effect of allowing abusive 
transactions that would otherwise be prevented by the provisions and rules 
of this kind contained in its domestic law. Also, it will not wish to apply 
its bilateral conventions in a way that would have that effect” (emphasis 

added).

It has already been expressed that, although tax liability is certainly deter-

mined under domestic law, this does not exclude the possibility of a conflict 

between domestic anti-abuse provisions and treaty provisions. More specifi-

cally, “[t]he complex interpretative process concerning the determination of 

an instance of treaty abuse does not merely concern the determination of the 

facts that give rise to tax liability. Moreover, because tax treaty provisions 

… have the function of limiting taxation as imposed under domestic law, 
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they contribute to determine tax liability precisely to the extent that they 

exclude or limit taxation. Given this premise, treaty provisions inevitably 

become parameters of legitimacy in order to establish whether an instance 

of abuse has occurred”.35

In paragraph 53 of the Final Report on Action 6 on treaty abuse, at the begin-

ning of the part dedicated to “[c]ases where a person tries to abuse the provi-

sions of domestic tax law using treaty benefits”, the OECD explains that in 

some cases, the erosion of the tax base, although not directly determined by 

treaties, may be facilitated by them. Consequently, in the following para-

graph 54, the OECD states that “[t]he main objective of the work aimed at 

preventing the granting of treaty benefits with respect to these transactions 

is to ensure that treaties do not prevent the application of specific domestic 

law provisions that would prevent these transactions. Granting the benefits 

of these treaty provisions in such cases would be inappropriate to the extent 

that the result would be the avoidance of domestic tax”.36 

In paragraph 56 of the Final Report on Action 6, the OECD refers to para-

graph 22.1 of the 2003 Commentary on Article 1. As already mentioned 

in this section, according to this paragraph, “as a general rule and having 

regard to paragraph 9.5 [the guiding principle]”, there is no conflict between 

domestic anti-abuse rules and treaty provisions. Thus, in paragraph 58 of the 

Final Report on Action 6, the OECD specifies: “The incorporation of [the 

guiding] principle into a specific treaty provision does not modify … the 

conclusions already reflected in the Commentary on Art. 1 concerning the 

interaction between treaties and domestic anti-abuse rules; such conclusions 

remain applicable, in particular with treaties that do not incorporate the new 

general anti-abuse rule.”37 Consequently, in the following paragraph 59, the 

OECD confirms that the amendments to the Commentary on Article 1 “will 

reflect that conclusion and will better articulate the relationship between 

domestic anti-abuse rules and tax treaties”.38

However, notwithstanding this formal statement of the OECD, an accurate 

analysis of the Final Report on Action 6, as well as the amendments to the 

Commentary on Article 1, leads to a different conclusion.

As already mentioned, in paragraph 54 of the Final Report on Action 6, the 

OECD expressly states that one of the main objectives of Action 6 is to avoid 

35. De Pietro, supra n. 10, at 159. 
36. OECD, supra n. 1, at 78, para. 54.
37. Id., at 79, para. 58.
38. Id., at 80, para. 59.



87

The amendments to the Commentary on Article 1 of the OECD Model Tax 

Convention: Towards coordination 

treaty provisions possibly preventing the application of domestic anti-abuse 

rules. Here it is important to emphasize that this passage contains a footnote 

in which it is explained that if a domestic anti-abuse provision establishes 

the right to tax an item of income that is not taxable under a tax treaty, this 

domestic provision is in conflict with that treaty by virtue of articles 26 

and 27 of the Vienna Convention on the Law of Treaties. Consequently, the 

treaty provisions must prevail over conflicting domestic law.39

The OECD therefore now expressly admits that a conflict between domestic 

anti-abuse provisions and treaty provisions is possible exactly because a tax 

treaty limits taxpayers’ liability. When such a conflict occurs, treaty provi-

sions must prevail by virtue of public international law. 

This conclusion on the position taken by the OECD is confirmed in the text 

of the 2017 Commentary on Article 1. With reference to domestic specific 

anti-abuse rules, paragraph 70 states: “Generally, where the application of 

provisions of domestic law and of those of tax treaties produces conflicting 

results, the provisions of tax treaties are intended to prevail. This is a logical 

consequence of the principle of ‘pacta sunt servanda’ which is incorporated 

in Article 26 of the Vienna Convention on the Law of Treaties. Thus, if the 

application of specific anti-abuse rules found in domestic law were to result 

in a tax treatment that is not in accordance with the provisions of a tax treaty, 

this would conflict with the provisions of that treaty and the provisions of 

the treaty should prevail under public international law.”40 

In light of this conclusion – and in connection with the analysis in sec-

tion 3a.2. dedicated to the US anti-inversion rules – it is also interesting 

to note that in the 2017 Commentary on Article 1, the OECD emphasizes: 

“Domestic specific anti-abuse rules … are often drafted with reference to 

objective facts, such as the existence of a certain level of shareholding or 

a certain debt-equity ratio. Whilst this facilitates their application and pro-

vides greater certainty, it may sometimes result in the application of such a 

rule in a case where the rule conflicts with a provision of the Convention and 

where paragraph 9 of Article 29 [the principal purpose test (PPT) rule] does 

not apply to deny the benefits of that provision (and where the principles of 

paragraphs 60 and 61 [the guiding principle] above also do not apply). In 

such a case, the Convention will not allow the application of the domestic 

rule to the extent of the conflict.”41 Therefore, according to the OECD, a 

conflict between specific domestic anti-abuse rules and treaty provisions 

39. Id., at 100 (where the text of footnote 15 is reported).
40. OECD, supra n. 2, at 43, para. 70; and OECD, supra n. 1, at 82. 
41. OECD, supra n. 2, at 44, para. 74.
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will occur every time the domestic concept of abuse, as resulting from the 

adoption of objective criteria, will not coincide with the notion of abuse 

as resulting from the PPT rule or, when the PPT rule is not included in the 

treaty, from the guiding principle. 

The conclusion according to which a conflict is possible between domestic 

anti-abuse rules and treaty provisions is further confirmed by the position 

that the OECD has developed with reference to general legislative anti-

abuse rules and judicial doctrines. With regard to general legislative anti-

abuse rules, the Commentary on Article 1 explains that a conflict is excluded 

to the extent that the domestic rule substantially coincides with the PPT rule 

(if introduced) or the guiding principle.42 Consequently, it can be argued 

that a conflict will occur when domestic law adopts a different concept of 

treaty abuse than the concept resulting from the PPT rule or, in any case, the 

guiding principle. In the case of judicial doctrines, a conflict is essentially 

excluded only to the extent that the international law principles of interpre-

tation as expressed in articles 31, 32 and 33 of the Vienna Convention on 

the Law of Treaties are respected.43

All of these conclusions should also be considered in light of paragraph 58 

of the 2017 Commentary on Article 1.44 This paragraph substantially reflects 

the content of paragraph 9.2 of the 2003 Commentary on Article 1 (which, 

in turn, referred to paragraph 22.1). However, in the text of paragraph 58 of 

the 2017 Commentary, any reference is deleted to the argument that domes-

tic law determines the facts that give rise to tax liability, and therefore, 

domestic anti-abuse rules are not affected by treaty provisions. 

In conclusion, an accurate analysis of the substantial content of the Final 

Report on Action 6 as well as the Commentary on Article 1 leads to the 

outcome that a conflict is possible between domestic anti-abuse rules and 

treaty provisions. As a consequence, in the case of conflict, treaty provi-

sions must prevail over domestic rules by virtue of articles 26 and 27 of the 

Vienna Convention on the Law of Treaties.

This is a very significant conclusion that may represent an important step 

towards international coordination of the notion of treaty abuse. In turn, this 

international coordination would enhance a proper equilibrium between the 

need to effectively tackle treaty abuse and the need to avoiding unbalanced 

42. Id., at 45, para. 77. See also OECD, supra n. 1, at 84.
43. OECD, supra n. 2, at 45, para. 78, (in conjunction with para. 75); and OECD, supra 
n. 1, at 84-85. 
44. OECD, supra n. 2, at 41-42, para. 58; and OECD, supra n. 1, at 80.
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obstacles to taxpayers’ mobility, including a unilateral increase in the 

instances of double taxation.

3a.4.  Moving towards a better equilibrium between 
the need to effectively fi ght against treaty abuse 
and the need to avoid unnecessary obstacles to 
taxpayers’ mobility

The new emphasis placed by the OECD through Action 6 on the need to 

effectively curb treaty abuse requires an evaluation of the position of tax-

payers moving globally under tax treaties based on the OECD Model Tax 

Convention. Paragraph 54 of the 2017 Commentary on Article 1 reiterates 

what was already stated in the 2003 Commentary, i.e. that the “principal” 

purpose of tax treaties is “to promote, by eliminating international double 

taxation, exchanges of goods and services, and the movement of capital and 

persons”.45 (emphasis added)

The need for this analysis substantially stems from the position of the OECD, 

which attributes a central role to domestic anti-abuse rules in the curbing 

of treaty abuse. This role was already recognized in the 2003 Commentary 

on Article 1, in which the OECD expressly admitted the possibility for the 

contracting states to apply domestic anti-abuse rules by denying that a con-

flict with international treaty provisions could arise. However, as concretely 

shown in section 3a.2. concerning the US anti-inversion rules, unilateralism 

(i.e. the determination of the notion of treaty abuse on the basis of each con-

tracting state’s domestic law, regardless of the applicable treaty provisions) 

may not only give rise to an unbalanced increase in instances of double taxa-

tion, but also determine a significant imbalance in the positions of taxpayers 

under the same tax treaty. If the contracting states apply different notions 

of treaty abuse, the same transaction may be considered as abusive by one 

contracting state and as non-abusive by the other treaty partner. In this case, 

under the same treaty and circumstances, a taxpayer would not transfer or 

suffer the consequences of double taxation, while another taxpayer could 

simply enjoy the benefits of the treaty, depending on the notion of abuse 

applied by each contracting state.

In this respect, an important step forward has been made by the OECD 

through Action 6. In fact, the text of the 2017 Commentary on Article 1 

45. OECD, supra n. 5, at para. 7; OECD, supra n. 2, at 41, para. 54; and OECD, supra 
n. 1.
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of the OECD Model Tax Convention recognizes that a conflict can arise 

between domestic anti-abuse rules and treaty provisions. In this case, the 

international obligations must prevail by virtue of articles 26 and 27 of the 

Vienna Convention on the Law of Treaties.46

Indeed, it will be interesting to see the approach of those states that still 

consider treaty override to be legitimate. In any case, the position already 

maintained by the author,47 according to which a conflict is possible between 

domestic anti-abuse rules and treaty provisions, represents a fundamental 

step towards a coordinated notion of treaty abuse. In turn, this coordination 

can favour the development of a renewed equilibrium between the need to 

effectively tackle treaty abuse and the need to avoid unbalanced obstacles 

to taxpayers’ mobility, including a unilateral increase in the instances of 

double taxation.

46. See also De Broe & Luts, supra n. 9, at 136-137: “It is at least laudable that the 
proposed additions to the Commentary on Article 1 OECD MC now explicitly recognize 
that conflicting tax treaty provisions prevail over domestic anti-abuse rules or doctrines, 
i.e., that recourse to such domestic measures is only allowed if and to the extent those 
domestic rules or doctrines are consistent with the treaty obligations of the State applying 
its domestic anti-abuse measures, which is to be analysed on a case-by-case basis.”
47. De Pietro, supra n. 10, at 105 et seq.
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Chapter 3b

Corporate Tax Residence and Mobility in 
the European Union

Borbála Kolozs*

3b.0 Introduction

The aim of this subchapter is to summarize and evaluate the various stand-

points of the reporting countries for the European Association of Tax Law 

Professors (EATLP) Congress in 2017 (Łódź, Poland) on corporate tax 

residence and mobility in the European Union. Two main issues will be 

addressed, one of which is the company/corporation law of the reporting 

countries. It is important to study the current legal position on how corpora-

tions can migrate, i.e. whether the country follows the real seat theory or the 

incorporation theory. The second issue is how the reporting countries treat 

corporate immigration or emigration from a tax law perspective and how 

corporations become residents. The relevant case law of the Court of Justice 

of the European Union (ECJ) will also be mentioned. For obvious reasons, 

this subchapter only covers the reports prepared by EU Member States. 

3b.1. Corporation law of the reporting countries

A corporation is typically regarded as a legal person. This means that, unlike 

natural persons, a corporation cannot exist without the formal recognition of 

at least one jurisdiction. This recognition gives the legal person “personal-

ity” and “nationality”.

There are two basic theories on how corporations gain personality, i.e. the 

real seat theory and the incorporation theory. According to the real seat 

theory, a company is regarded as a national of the country in which its 

actual (real) centre of management is located. The country of registration 

(incorporation) and the country in which the administration is located must 

be the same. Under the incorporation theory, the corporation gains its legal 

personality from the country in which it is incorporated, but the seat or 

* Lecturer of taxation law, Chair of IFA Hungary. The author would like to thank 
Prof. Dr. Edoardo Traversa, Dr. Carla De Pietro and Dr. Małgorzata Sęk for their support.
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centre of administration does not have to be in that country. No matter where 

the seat is, the company will keep the legal personality of the country of 

incorporation. 

The parallel existence of these two theories does not create any problems as 

long as a company remains in only one country (either where it was incor-

porated or where it has its real seat). Countries choose to follow one of the 

two (or, under exceptional circumstances, both) theories in their corporation 

laws. However, as soon as a corporation wants to move from one country to 

another, certain difficulties may arise. Four scenarios should be taken into 

consideration. 

First, if a company established in an incorporation theory country wants to 

move to another incorporation country, the migration is a smooth process. 

The corporation does not lose the nationality of the country of incorporation 

and will be able to function in the other country. 

Second, if a company is established in an incorporation theory country and 

moves to a real seat country, the second country will most likely not recog-

nize the existence of the company, because under the real seat theory, the 

nationality of a company must be derived from the country of incorporation. 

In this case, the company will likely have to incorporate a new company in 

the real seat theory country to be able to obtain legal personality. Austria, 

for example, as a real seat country, will disregard a company established 

under foreign law even if the company has its real seat in Austria.1 However, 

in an intra-EU situation, Austria switches to the incorporation theory in the 

case of immigrating corporations, but remains a real seat theory country for 

emigrating entities.2 

Third, if a company from a real seat theory country wants to move to an 

incorporation theory country, the laws of the first-mentioned country would 

become unenforceable, and thus this move is not possible. The company 

coming from a real seat theory country should wind up and be re-established 

in the second country. 

The fourth scenario is somewhat similar to the third. If a company from a 

real seat theory country wants to move to another real seat theory country, 

neither of the two countries would approve of the migration. Therefore, the 

1. EATLP, Austrian report, p. 3.
2. Id., at p. 4.
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corporation would have to wind up in the first state and be re-incorporated 

in the second state.3 

The European Union has not yet solved this dilemma, and cross-border 

migration is still not easy in certain cases. Member States are still free to fol-

low whichever theory they prefer. There were a couple of attempts to make 

the ECJ straighten out this situation (aiming at substituting EU statutes with 

ECJ case law, e.g. in Cartesio and Vale; see section 3b.2.), but none of these 

were successful. Therefore, one of the core questions in corporate migration 

is whether the combination of the theories of the departure and the arrival 

state of the migration would result in winding up and re-establishment. 

Table 3b.1. summarizes the standpoint of the reporting countries. 

Table 3b.1.

Country Theory followed

Austria Real seat (and incorporation theory 
under certain circumstances)

Belgium Real seat

Czech Republic Real seat

Denmark Incorporation

Finland Incorporation 

France Real seat (head office)

Germany Real seat

Hungary Real seat

Ireland Incorporation

Italy Real seat

Luxembourg Real seat

Netherlands Incorporation

Poland Real seat

Portugal Real seat

Spain Incorporation

Sweden Incorporation

United Kingdom Incorporation

In some countries, both theories are applied, while in other countries, the 

two theories are interpreted in a somewhat interchangeable manner. 

In Belgium, for example, the governing law (i.e. the Code of International 

Private Law) “not only applies to legal entities that have their principal 

3. On this matter, see C.H.J.I. Panayi, Exit Taxation as an Obstacle to Corporate 
Emigration from the Spectre of EU Tax Law, Cambridge Yearbook of European Legal 
Studies, vol. 13 (2010-2011).
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establishment (or real seat) in Belgium, but also to entities that have their 

principal establishment elsewhere”. Belgium used to have a quite ambigu-

ous expression of the applicable theory; the wording of the previous law was 

“any company that has its principal establishment in Belgium is subject to 

Belgian law, even if its deed of incorporation is drawn up abroad”, which 

rather sounds like the incorporation theory and not the real seat theory. 

Interestingly, in Belgium, it is not the law on corporations that governs this 

matter, but the Code on International Private Law.4 

In the Czech Republic, the legal personality “shall be governed by the laws 

of the State under which it was created”.5 

In Denmark, the applicable theory has changed over time:6 “Historically, 

the real seat of the company – combined with a genuine link – has been the 

decisive factor when it comes to the clarification of a company’s nationality, 

but today, the criteria have changed so that the incorporation theory applies 

in Denmark for both private and public limited companies.” 

In France, “a company is French when its head office is located in France”.7 

Germany follows the real seat theory, as does Hungary. Portugal has a sort 

of mixed system, as it apparently allows the transfer of foreign companies’ 

real seats to Portugal and allows them to keep their personality: “[A] com-

pany that transfers its real seat to Portugal can keep its legal personality, 

provided that the law previously governing it so permits, but must conform 

to Portuguese requirements regarding its statutes.”8 

The Spanish law seems a bit difficult to understand, as it advocates a mixed 

theory, called the incorporation-domicile theory: “[T]he Spanish rule was 

based upon the so-called incorporation-domicile theory, according to which 

only those companies incorporated according to Spanish Law and domiciled 

in Spain should be considered Spanish.”9

As for Sweden, “there are no specific provisions in Swedish law that deter-

mine a company’s national domicile”.10 Nevertheless, Sweden applies the 

theory of incorporation, as do the Netherlands and the United Kingdom.

4. EATLP, Belgian report, p. 3. 
5. EATLP, Czech report, p. 1. 
6. EATLP, Danish report, p. 1. 
7. EATLP, French report, p. 2. 
8. EATLP, Portuguese report, p. 3.
9. EATLP, Spanish report, p. 2. 
10. EATLP, Swedish report, p. 1. 
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3b.2.  EU law issues related to corporation law when 
companies migrate

Although there is no EU legislation on the migration of companies, the ECJ 

has dealt with several cases on the matter. The most important cases are 

summarized in this section. 

The landmark decision for Denmark was definitely the Centros case 

(C-212/97):

The case concerned a Danish married couple who founded an English private 

limited company without having any activities in England. Instead, the com-

pany registered a branch in Denmark through which all activities should go. 

The reason was that the Danish married couple would like to avoid the (rather 

high) Danish minimum requirements regarding registered share capital. The 

Danish Business Authority refused to register the branch since the company 

had no activities in England (genuine link), so the registration was seen as a 

skin registration to avoid the Danish minimum capital requirements. The ECJ 

found that the Danish practice constituted a breach of the Articles 52, 56 and 58 

of the EC Treaty. Since the Centros case was settled in 2001, the incorporation 

theory has applied in Denmark.11

What is remarkable in relation to this case is that a country changed its 

entire perception of obtaining legal personality and switched from one 

theory to another.

In Hungary, the most relevant two cases are Cartesio (C-210/06) and Vale 

(C-378/10). Cartesio is definitely the most important case in corporate 

mobility between EU Member States, although it had several controversial 

issues. Cartesio was incorporated in Hungary in 2004, with a Hungarian 

seat. It was also entered into the Hungarian Commercial Registry. In 2005, 

Cartesio decided to transfer its seat from Hungary to Italy, but in the mean-

time, it wanted to stay registered in Hungary and remain governed by 

Hungarian law. The Hungarian Court of Registry refused to change the seat 

to an Italian address because Hungarian domestic law did not acknowledge 

the transfer of seat. If a company wanted to transfer its seat from Hungary 

to another country, it first had to be dissolved in Hungary and then re-incor-

porated under the laws of the new country. After the refusal of the Court 

of Registry, Cartesio appealed against this decision, and subsequently, the 

case was referred to the ECJ, which held that Member States were free to 

11. EATLP, Danish report, pp. 1-2.
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maintain laws that allowed the transfer of the seat to another Member State 

only with the wind-up of the original company.12 

Another landmark decision in Hungary was in Vale. Vale Costruzioni S.r.l. 

was an Italian construction company established and registered under 

Italian law in 2000 by two Italian individuals. The type of entity was a 

limited liability company (Società a responsabilità limitata, S.r.l.). In 

2006, Vale S.r.l. lodged a claim to the Rome Chamber of Commerce to 

be removed from the Italian company register. The aim of Vale S.r.l. was 

likely to terminate its legal existence under Italian law, terminate all of its 

activities in Italy and move its registered seat to Hungary. In fact, it is not 

entirely clear what the purpose of all of these transactions was. Vale S.r.l. 

filed all of the necessary documentation to terminate its existence under 

Italian law; however, it is not obvious what happened to the assets of the 

company. On the forms submitted to the Rome Chamber of Commerce, 

Vale S.r.l. indicated its actions as a “transfer of seat” to Budapest, Hungary. 

The Rome Chamber of Commerce accepted all claims of the company 

without posing any further questions. Vale S.r.l. was removed from the 

Italian company register and thus ceased to exist. In the meantime, the 

former managing director of Vale S.r.l., together with another natural per-

son, established Vale Építési Kft, a Hungarian limited liability company. 

In 2007, the legal representative of Vale Kft. filed a registration form to the 

Court of Registration in Budapest, Hungary. On the registration form, the 

Italian Vale S.r.l. was indicated as the legal predecessor of the Hungarian 

Vale Kft. The Hungarian Court of Registration denied registering Vale Kft. 

as a legal successor, because cross-border legal succession is not permit-

ted under Hungarian law. Vale Kft. appealed the decision of the Court of 

Registration and the case reached the Highest Court of Hungary, which sus-

pended the proceedings in Hungary and referred the case to the ECJ, which 

made a rather surprising decision, ruling that “Articles 49 TFEU and 54 

TFEU must be interpreted as precluding national legislation which enables 

companies established under national law to convert, but does not allow, 

in a general manner, companies governed by the law of another Member 

State to convert to companies governed by national law by incorporating 

such a company”.13 The ECJ further stated that the host Member State is 

entitled to determine the national law applicable to cross-border company 

conversions; however, the host Member State is not allowed to refuse to 

12. See also B. Kolozs, Hungary II: The Cartesio Case, in ECJ - Recent Developments 
in Direct Taxation 2008, pp. 241-250 (M. Lang et al. eds., Linde 2008); and B. Kolozs, 
Hungary: The VALE Case (C-378/10), in ECJ - Recent Developments in Direct Taxation 
2011, pp. 141-150 (M. Lang et al. eds., Linde 2012).
13. HU: ECJ, 12 July 2012, Case C-378/10, VALE Építési Kft., ECJ Case Law IBFD.
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record the company that requested to convert as the predecessor in law, and 

is also not allowed to disregard the documents of the original company that 

come from the Member State of origin. 

In Ireland, the most important case is the Eurofood case (C-341/04). 

Eurofood was a company registered in Ireland, which was the wholly owned 

subsidiary of Parmalat SpA, an Italian company.

Parmalat SpA and a number of its subsidiaries, including Eurofood, were forced 

into liquidation in 2003. A petition for the winding up of Eurofood was pre-

sented to both the Irish High Court and the Italian courts, meaning that there 

was a conflict as to where the main insolvency proceedings should be held. 

The case was referred to the ECJ by the Irish Supreme Court. The ECJ ruled 

that the proceedings should be held in Ireland as this was the location of its 

centre of main interests, where its registered office was and where it carried 

on its business.14

The landmark decision in this respect for the United Kingdom is the Daily 
Mail case (C-81/87). In the United Kingdom, companies are considered 

resident if they were incorporated in the United Kingdom or, if they were 

incorporated abroad, have their central management and control in the 

United Kingdom. “Before 1988, tax residence was determined by the [cen-

tral management and control, CMC] alone, but legislation added the place 

of incorporation test after a British newspaper tried to move its place of 

CMC to the Netherlands in order to avoid the payment of capital gain taxes 

in the UK, triggering a case before the ECJ for a potential infringement of 

the Treaty’s Articles 49 and 54 on the freedom of establishment.”15

3b.3. Residence for tax purposes

Being resident for corporate law purposes is already a complicated issue. It 

gets even more complex when the residence for tax purposes is taken into 

consideration. Table 3b.2. summarizes the reporting countries’ domestic 

laws on being resident for corporate income tax law purposes. 

14. EATLP, Irish report, p. 2. 
15. EATLP, UK report, p. 3. 
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Table 3b.2.16 17

Country Determining factor

Austria Place of management or seat

Belgium Registered office, principal establishment or seat 
of management or administration

Czech Republic Place of incorporation or place of effective 
management

Denmark Tax residence (“belonging to”)16 and place of 
management

Finland Established according to Finnish laws and 
registered in the Finnish companies register; 
no recognition of place of effective management

France Enterprises operated in France (it is possible 
to have tax personality without having legal 
personality)

Germany Seat and place of management17

Hungary Established in Hungary or place of management

Ireland Incorporation, management and control

Italy Registered office, place of management or main 
object of business

Luxembourg Registered office or central administration

Netherlands Place of actual management

Poland Seat or management

Portugal Statutory seat or place of effective management

Spain Incorporated under Spanish law, registered office 
or place of effective management

Sweden Registered office

In Austria, the determination of the residence of companies has an interest-

ing historical background. Companies are considered resident for income 

tax purposes in Austria if they have either their place of management or their 

seat in Austria. “Both criteria originate from the German KStG 1934, which 

was set into force in Austria in 1938 due to the annexation of Austria by the 

German Third Reich. After World War II, the German tax law remained in 

force in Austria. Since then, the criteria for the residence of companies are 

the same.”18 

16. A. Riis & P.E. Lytken, Denmark - Corporate Taxation, p. 8, Country Analyses IBFD 
(accesed 4 Apr. 2017): “Companies are only liable to tax as residents if they are hjem-
mehørende in Denmark, which can literally be translated as ‘belonging to’, but hjemme-
hørende generally covers the term ‘tax residence’ and is also the applied Danish translation 
of the term ‘residence’ under the Danish tax treaties.”
17. EATLP, German report, p. 10.
18. EATLP, Austrian report, p. 5. 
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In Belgium, the Belgian Income Tax Code determines the tax residence. 

According to this law, “a company is a Belgian resident if it has its regis-

tered office, its principal establishment or its seat of management or admin-

istration in Belgium. A company’s registered office is its official seat, as 

stated in the deed of incorporation. As is the case under company law, the 

registered office forms a rebuttable presumption of tax residence”.19

In the Czech Republic, the residence is determined either by the place of 

incorporation or the place of effective management. 

Incorporation in Denmark (i.e. the registration with the Danish Business 

Authority) is enough for obtaining and maintaining tax residency in 

Denmark for public and private limited companies.20 

In Finland, “tax law residence rules follow the same logic as company law 

rules, but there are no clear indications that tax law rules would have been 

directly dictated by civil law rules”.21 

A company is considered Spanish for tax law purposes if it was “incorpo-

rated under Spanish law (incorporation criterion) or their registered office 

(domicile according to company statutes) is located in Spain (domicile cri-

terion); or their place of effective management is in Spain”.22

In Sweden, the residence for tax purposes is determined by the fact of 

whether the company is registered in Sweden or elsewhere.

In the Netherlands, the place of residence of legal persons for tax purposes 

is determined by the place in which the actual management of the company 

resides.23 

3b.4.  Immigration and emigration of corporations for 
tax purposes

The mobility of corporations can be taxed either upon immigration or upon 

emigration. Upon immigration, countries may choose to value assets in the 

same manner that the original host country used to value them or to value the 

19. EATLP, Belgian report, p. 7. 
20. EATLP, Danish report, p. 4. 
21. EATLP, Finnish report, p. 3. 
22. EATLP, Spanish report, p. 2. 
23. EATLP, Dutch report, p. 6.
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assets of the company according to their own national rules.24 Emigration 

typically triggers an exit tax, which is usually imposed on a hypothetical 

imposition of all of the assets of the corporation.25 Section 3b.4. introduces 

the various laws of EU Member States on immigration and emigration tax 

provisions. 

According to Austrian tax law, by transferring its seat or place of manage-

ment to Austria, a company will be subject to unlimited tax liability and will 

be taxed on its worldwide income. Austrian law also provides for a step-up 

in the value of the company’s assets, which means that, upon first entry, 

assets are valued at market price. In the case of a company’s re-immigration 

after emigration, the former acquisition costs are material, except the mar-

ket value is lower. Value increases in the European Union or the European 

Economic Area can be deducted from the realized capital gains.

A company formed under Austrian law will still be taxed on its worldwide 

income even if it transfers the place of management to another country. 

If the company emigrates to another EU or EEA Member State provid-

ing comprehensive administrative assistance and enforcement, the tax that 

results from the appreciation of the assets may be paid evenly distributed 

over 7 years (2 years in the case of short-term assets). As a result of the 

emigration of the company, the Austrian right to tax the hidden reserves 

in the shares may be restricted. In order to avoid losses in tax revenue, the 

restriction on the right to taxation is deemed a disposal of the shares, which 

are valued at market value.26 

As far as immigration to Belgium is concerned, the immigrating company’s 

capital and reserves are not subject to income tax (including reserved prof-

its that were not taxed previously), but assets are valued at their market 

value.27 “For the purposes of computing capital gains, that step-up applies 

even if the emigrating state does not levy an exit tax, whereas it is subject 

to such an exit tax for the purposes of computing capital losses, depre-

ciation and amortization.”28 When it comes to emigration, Belgian tax law 

distinguishes between emigration within the European Economic Area and 

emigration outside of the European Economic Area. Emigration outside of 

the European Economic Area gives rise to an exit tax because, for tax pur-

24. L. Brilman, The Effect of Taxation on Business Mobility in the European Union: 
The Case of the Netherlands, 69 Bull. Intl. Taxn. 8, pp. 442-449 (2015), Journals IBFD.
25. See “exit tax”, IBFD Tax Glossary.
26. EATLP, Austrian report, p. 17.
27. EATLP, Belgian report, p. 22.
28. Id., at 23. 
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poses, this type of emigration is deemed to constitute a winding-up of the 

company. As a result, the difference between the market value of net assets 

and their tax value becomes taxable at the ordinary corporate tax rate of 

33.99%, as well as any reserved profits that have not yet been taxed by rea-

son of a tax deferral regime. In the case of emigration within the European 

Economic Area, the exit tax does not apply to the extent that the company’s 

assets and tax-deferred reserved profits form part of an establishment that 

the company maintains in Belgium. Exit tax becomes due when these ele-

ments are transferred outside of Belgium.29 

In the Czech Republic, valuation of the immigrating company’s assets, lia-

bilities and own funds are governed by Czech laws. Upon emigration, Czech 

companies may relocate abroad without having to be liquidated. “The status 

of the company and its form remain to be governed by the Czech law after 

the relocation if the laws of the new home state do not state otherwise.”30 

Denmark values all assets and liabilities at market value upon immigration. 

Assets and liabilities that were already in Denmark at the time at which the 

corporation became subject to worldwide Danish tax liability or became a 

resident due to the provisions of a tax treaty are not subject to a revalua-

tion. If a corporation is no longer subject to full Danish tax liability or if it 

becomes a resident in another country under a double taxation agreement, 

it triggers the applicability of Danish exit tax to both the corporation and 

its shareholders.31

Finnish laws do not recognize inbound relocation of companies, and there 

are no specific rules on the evaluation of assets. “If a foreign-incorporated 

company relocates all or some of its activities to Finland, the transaction 

may only give rise to a permanent establishment [there], but under current 

rules, it cannot lead to unlimited tax liability status in Finland.”32 As far as 

emigration is concerned, companies that were originally incorporated and 

registered in Finland maintain their status as Finnish companies with full tax 

liability even after their place of effective management is relocated abroad. 

The company does not have to dissolve, and asset values do not change.33 

French domestic law is rather silent on immigration. Any foreign com-

panies transferring their seats to France are treated as if they were French 

29. Id.
30. EATLP, Czech report, pp. 12-13. 
31. EATLP, Danish report, p. 11.
32. EATLP, Finnish report, p. 7.
33. Id., at 8.



102

Chapter 3b - Corporate Tax Residence and Mobility in the European Union

corporations.34 Emigration from a French perspective means that if an enter-

prise transfers its seat to another Member State, it should be deemed to have 

transformed into a foreign company instead of being liquidated. On the 

other hand, a corporation emigrating outside of the European Union should 

wind up and reincorporate. 

Immigration to Germany from an EU/EEA Member State that follows the 

incorporation theory results in unlimited tax liability of the corporation, 

while immigration to Germany from a non-EU/EEA Member State that 

follows the incorporation theory leads to the qualification of the foreign cor-

poration as a partnership pursuant to the application of the real seat theory 

to non-EU/EEA corporations in corporate law by the courts.35 Emigrating 

from Germany to another EU/EEA Member State by transferring the actual 

seat of effective management may have tax consequences only if assets are 

transferred as well.

Luxembourg requires companies to have their registered offices and central 

administration there. A company’s transfer of tax residence to Luxembourg 

is considered a re-establishment of the company. The same principle applies 

upon emigration from Luxembourg, in which the transfer of the residence of 

a company (or the transfer of the ownership of a permanent establishment 

away from Luxembourg) is regarded as liquidation, and therefore, hidden 

reserves or unrealized profits are taxed. The place of central administration 

and the registered office are supposed to move together upon immigration or 

emigration. For example, when a company transfers its central administra-

tion to another country but keeps its registered office in Luxembourg, it is 

still considered resident in Luxembourg for taxing purposes.

In Poland, there are no special tax rules governing the tax consequences of 

corporate immigration or emigration, and the country does not impose an 

exit tax. A Polish resident company may move its place of effective manage-

ment to another country, but it will still be considered a company registered 

and incorporated under Polish laws. 

In Portugal, a judgment by the ECJ shaped the tax treatment of corporate 

emigration.36 The emigrating company is taxed on the difference between 

the market value of the transferred assets at the time of the exit and their 

34. EATLP, French report, p. 17.
35. EATLP, German report, p. 30.
36. PT: ECJ, 6 Sept. 2012, Case C-38/10, European Commission v. Portuguese Republic, 
ECJ Case Law IBFD.
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value for tax purposes, except for assets that remain effectively connected 

with a permanent establishment located in Portugal.37

In Spain, there are no special tax rules for corporate immigration, while 

emigration triggers an exit tax. The Netherlands has similar tax rules, as 

it does not contain any special provisions on immigration. Taxation of 

emigrating corporations had to be changed after the famous National Grid 
Indus case.38 The amendments offer emigrating corporations the possibil-

ity to choose between immediate payment of the exit tax when leaving the 

country or an exit tax paid in instalments.

3b.5. Conclusions

Corporate immigration and emigration are very interesting issues, both from 

company law and taxation law perspectives. EU Member States are still free 

to draft legislation on these matters. As far as company law is concerned, 

the two competing theories (i.e. the real seat theory and the incorporation 

theory) may interfere with corporate mobility within the European Union. 

As far as taxation law is concerned, corporations face difficulties upon emi-

gration, as several EU Member States impose exit taxes, while immigration 

seems rather easy. Many of the reports suggest that there is a difference in 

legal treatment between emigrating to an EU/EEA Member State or to a 

third country. The ECJ has decided on several cases in both legal fields, but 

the European Union has not provided any legislation thus far. 

37. EATLP, Portuguese report, pp. 11-12.
38. NL: ECJ, 29 Nov. 2011, Case C-371/10, National Grid Indus BV v. Inspecteur van 
de Belastingdienst Rijnmond/kantoor Rotterdam, ECJ Case Law IBFD.
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Chapter 4

Residence, Multinational Enterprises and BEPS: 
Is Determining the Residence of Companies Belonging 

to Multinational Groups Mission Impossible?

R.P.C. Adema, I.J.J. Burgers and M.F. de Wilde

4.1.  Introduction

In this globalizing world in which technology more and more enables us 

to communicate through digital media, the only criterion for determining 

the residence of companies belonging to multinational groups in an unam-

biguous way seems to be “incorporation”. One might argue that in order to 

prevent base erosion and profit shifting (BEPS) the best international gov-

ernance option might be to recommend countries to change their domestic 

legislation and their tax treaties in such a way that incorporation is the sole 

criterion used to determine the place of residence of a company. As long 

as domestic rules provide for the taxation of worldwide income, the full 

amount of this income would be taxable in one state. 

This formal rule is, however, not very appealing as a criterion for determin-

ing the place of residence of companies for countries having relatively high 

effective corporate income tax rates preventing double taxation through the 

exemption method. Moreover, the formal criterion does not fit in with the 

OECD’s policy to give prevalence to the “real facts”. This explains why 

most states – with some notable exceptions such as the United States – both 

in domestic CIT and in their tax treaties stick to criteria for determining 

the place of residence based on “real facts” that are mainly attached to the 

place where real decision-making takes place: the “real seat”, the “effective 

place of management”, the “central management and control”, the “place of 

management” or similar criteria.

Due to its subjectivity, the use of effective place of management or similar 

criteria may invoke both double taxation and double non-taxation as domes-

tic legislation/case law may deviate between countries and countries may 

give a different interpretation to the term effective place of management 

used in their tax treaties. A shared practice is absent. For a long time, the 

Commentary on Article 4(3) of the OECD Model Convention did not even 

elaborate on the issue and tax practitioners relied on the interpretation of 
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domestic law and domestic court decisions. Since 2000, the Commentary 

contains an explanation of the term. Some countries have made observations 

on or reservations about this Commentary.

The differences in opinion mainly boil down to differences in legal tradition 

and tax culture:

– some countries in their domestic law and in international relations pre-

fer certainty, others equity;

– some countries apply the Anglo-Saxon one-tier model, others the con-

tinental-European two-tier model. As Avery Jones1 argued, for the first 

group of countries, the “place of executive management” is a more 

accurate criterion than that of effective management; and

– countries have different views on which of the five steps in the decision-

making process of companies is the most important: taking the initiative 

for a certain action; consultation of others in the firm in respect of the 

proposed action; ratification; implementation of the decision; or evalu-

ation of the decision. Steps 1-3 concern decision making, steps 4 and 5 

decision control.2 This closely relates to the discussion held during the 

2004 yearly IFA Conference joint IFA/OECD seminar in which the 

panel gave its opinion that of the three levels of management – board, 

senior executives and shop floor management – the senior executives’ 

level is most relevant.

This raises the main research question of this chapter: Is determining the 

residence of companies belonging to multinational groups a mission impos-

sible? This question relates to the differences in opinion between countries 

referred to above with regard to whether effective management or incorpo-

ration determines residence, but also to difficulties in developing a unified 

and unambiguous definition of the place of effective management.

Following on from this question, several other questions arise. Is it impos-

sible to reconcile the aim of providing for a rule offering at the same time 

certainty, equality, and robustness against base erosion profit shifting? 

Should the tie-breaker “place of effective management” in Article 4(3) of 

the OECD Model be replaced by the criterion “incorporation”, which in 

combination with a credit system is not vulnerable to BEPS? Or should 

extra provisions for dual-resident companies, such as the mutual agree-

ment provisions as suggested in paragraph 24.1 of the Commentary on 

1. J.F. Avery Jones, Place of Effective Management as a Residence Tie-breaker, Bull. 
Intl Fiscal Docn, Jan. 2005.
2. J. van der Meer-Kooistra, Coördineren, motiveren en verrekenen, Wisselwerking 
tussen omgeving, onderneming en mensen, Wolters-Noordhoff, 1993, p. 98.
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Article 4 of the OECD Model and included in Article 4 of the Multilateral 

Convention to Implement Tax Treaty Related Measures to Prevent Base 

Erosion and Profit Shifting (hereafter the MLI), be included in Article 4(3) 

of the OECD Model? 

If it proves to be impossible to fulfill the principles mentioned above using 

either place of effective management or incorporation, alone or in combi-

nation with mutual agreement, the implications of a complete overhaul of 

the present international tax system will have to be considered that is based 

on the two subprinciples of the territoriality – residence and source. What 

would be the implications of a system based on economic allegiance requir-

ing income to be allocated on the basis of four considerations of weight, 

namely the acquisition of wealth, its location, its enforceability and its con-

sumption? This principle was rejected by the group of Four Economists 

in their Report to the League of Nations in 1923 as there is no economic 

theory providing for direct assignment of a quantitative character to all these 

considerations,3 which nowadays is still the case.

In this chapter, the authors will focus on answering the question whether 

the determination of the residence of companies belonging to multina-

tional groups is a mission impossible. BEPS issues will also be addressed. 

First, a short overview will be provided of the international governance 

struggle in drafting a definition for the effective place of management (sec-

tion 4. 2.). Section 4.3. will provide an overview of the criteria used in the 

tax treaties of the countries surveyed and an overview of the views of the 

national reporters on whether or not, and if so which, amendments to the 

international tax system may improve the system in terms of principles. 

Section 4.4. describes examples showing the deficiencies of the present 

international tax system in connection with the place of residence crite-

ria. The three tiers in all typical tax planning arrangements are described 

in section 4.5. Section 4.6. contains an overview of some critical remarks 

in respect of countermeasures recommended by the OECD in its BEPS 

Actions, the response of some countries introducing “substance require-

ments” and the residence provision in the MLI. The main research question 

will be answered in section 4.7., which also contains some takeaways.

3. Professors Bruins, Einaudi, Seligman and Sir Josiah Stamp, Report on Double 
Taxation to the League of Nations, Geneva, 5 April 1923.
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4.2.  The international governance struggle in drafting 
a defi nition for effective place of management

A tie-breaker rule was not included in the first Model Tax Convention: the 

1928 League of Nations Model. The term “real centre of management” 

was used, but only to allocate shares or similar interests and income from 

maritime shipping and air navigation to and as an example of a permanent 

establishment.4 Article II(4) of the 1943 League of Nations Model provided 

for incorporation to be used as tie-breaker. The 1946 League of Nations 

Model Tax Treaty and the 1963-2014 OECD Models contain the concept 

of “effective place of management”. 

Some guidance on the interpretation of this term was added to the 

Commentary in 2000: “The place of effective management is the place 

where key management and commercial decisions that are necessary for 

the conduct of the entity’s business as a whole are in substance made. All 

relevant facts and circumstances must be examined to determine the place 

of effective management. An entity may have more than one place of man-

agement, but it can have only one place of effective management at any 

one time”. The 2001 suggestions of the OECD Technical Advisory Group 

to include a definition such as the place where economic nexus is strongest 

or a “hierarchy of tests” in the text of Article 4, paragraph 3 of the OECD 

Model Convention provided for in the 2003 Discussion Draft “Place of 

effective management concept: suggestions for changes to the OECD model 

tax convention” were rejected.5

Since 2008, paragraph 24.1 of the Commentary on Article 4 of the OECD 

Model provides for an alternative formulation of Article 4(3) of the OECD 

Model for those countries wishing to deal with dual-resident companies on a 

case-by-case basis. This alternative formulation provides that the residence 

of these persons will be settled by the competent authorities. Competent 

authorities having to apply such a provision to determine the residence of 

a legal person for purposes of the Convention would be expected to take 

account of various factors, such as where the meetings or the board of direc-

tors or equivalent body are usually held; where the chief executive officer 

and other senior executives usually carry on their activities; where the senior 

4. http://www.taxtreatieshistory.org/.
5. For further discussion on the 2001 TAG proposals, the 2001 Discussion Draft, the 
2004 joint OECD/IFA seminar on the residence issue and thoughts on determining the 
place of effective management, see I.J.J. Burgers, Some Thoughts on Further Refinement of 
the Concept of Place of Effective Management for Tax Treaty Purposes, Intertax, vol. 35, 
Issue 6/7 # Kluwer Law International, 2007, pp. 278-285.
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day-to-day-management of the person is carried on; where the person’s 

headquarters are located; which country’s laws govern the legal status of 

the person; where its accounting records are kept; whether determining that 

the legal person is a resident of one of the contracting states but not of the 

other for the purpose of the Convention would carry the risk of an improper 

use of the provisions of the Convention etc. Countries that consider that 

the competent authorities should not be given the discretion to solve such 

cases of dual residence without an indication of the factors to be used for 

that purpose may want to supplement the provision to refer to these, or other 

factors, that they consider relevant.

Some states made observations on the Commentary on Article 4 of the 

OECD Model. Of the countries that handed in national reports for the 

EATLP Conference 2017, these are France, Hungary and Italy. France 

considers that the definition of the place of management in paragraph 24 

to the Commentary on Article 4 of the OECD Model according to which 

“the place of effective management is the place where key management 

and commercial decisions that are necessary for the conduct of the entity’s 

business as a whole are in substance made” will generally correspond to the 

place where the person or group of persons who exercises the most senior 

functions (e.g. a board of directors or management board) makes its deci-

sions. With regard to France, it is the place where the organs of direction, 

management and control of the entity are mainly located. Italy holds the 

view that the place where the main and substantial activity of the entity is 

carried on is also to be taken into account when determining the place of 

effective management of a person other than an individual.

Hungary is of the opinion that also the place where the chief executive 

officer and other senior executives usually carry on their activities as well 

as the place where the senior day-to-day management of the enterprise is 

usually carried on should be taken into account. 

Some countries expressed reservations. Of the countries that handed in 

national reports for the EATLP Conference, these are Turkey and the United 

States. Turkey reserves the right to use the “registered office” criterion (legal 

head office) as well as the “place of effective management” criterion (legal 

head office) as well as the “place of effective management”. The United 

States reserves the right to use a place of incorporation test for determin-

ing the residence of a corporation and, failing that, to deny dual-resident 

companies certain benefits under the Convention.
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4.3.  National reports

4.3.1.  Introduction

The 24 national reports show that residence is a significant factor for deter-

mining a company’s tax liability. Most of the countries researched make use 

of the following two doctrines to determine the residence of a corporate tax-

payer: the place of incorporation doctrine and the real seat doctrine. Some 

of the national reports show that the domestic corporate income tax law of 

some countries contains both doctrines instead of just one. The aim is to 

avoid tax fraud and evasion. In practice, this approach is not as effective as 

it seems at first sight. Dual residency is used for BEPS. However, using just 

one criterion may also result in BEPS.

This section provides an overview of the lessons gained by the 24 national 

reports in respect of tax: connecting factors; the tie-breaker rule for dual-

resident companies; the use of mutual agreement procedures; the use of 

other locality-related criteria than the place of effective management or 

mutual agreement procedure for resolving dual residence; and the missing 

of tie-breaker rules.

4.3.2.  Tax connecting factors

Residency is used by 23 of the 24 countries researched for determining 

who, to what extent, is subject to corporate income tax. Resident taxpay-

ers are generally subject to corporate income tax on their worldwide in-

come, whereas non-resident taxpayers are only taxed on source income. The 

Turkish national reporter states that resident taxpayers under the principle 

of universality are taxed on their worldwide income.

Table 4.1. Overview of locality-related criteria for residency

Country Place of incorporation, 
statutory seat, registration 
or similar criterion

Place of (effective) 
management, place of 
principal activity, real 
seat or similar criterion

Austria x x

Belgium x x

Czech Republic x x

Denmark x x

Finland x

France n/a n/a

Roling
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AUTHOR: In the original it said "seat real", but I think you meant "real seat" - is that correct?
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Country Place of incorporation, 
statutory seat, registration 
or similar criterion

Place of (effective) 
management, place of 
principal activity, real 
seat or similar criterion

Germany x x

Hungary x x

Ireland x x

Italy x x

Luxembourg x x

Netherlands x x

Norway x

Poland x x

Portugal x x

Russian Federation x x

Serbia x x

Spain x x

Sweden x x

Switzerland x x

Turkey x x

Ukraine x

United Kingdom x x

United States x

Except for Finland, Norway, Ukraine and the United States, the countries 

studied embrace both principles for determining the residence of com-

panies. These countries do not seem to apply a hierarchy between the two 

principles.

Place of incorporation theory

The place of incorporation theory determines the residency of a company 

on the basis of its place of incorporation or registration. This principle is 

predominantly used for corporate bodies incorporated or registered under 

a state’s laws. One of the advantages of the place of incorporation theory 

is that it provides legal certainty about a company’s residence. After all, a 

company can only be incorporated under the laws of one country, unless 

a country provides for exceptions to this rule. The Apple case,6 which is 

discussed in more detail in section 4.4., illustrates exceptions may give rise 

to abuse.

6. Commission decision of 30 August 2016 on State aid implemented by Ireland to 
Apple, C(2016) 5605 final, V-N 2017/7.3.
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Until 2013, a company incorporated under Irish law was for tax purposes 

considered to be an Irish resident, unless (i) it was ultimately controlled by 

a person that was resident in a EU Member State or a tax treaty country, (ii) 

it or its subsidiaries had a trading activity in Ireland and (iii) its central man-

agement and control was located outside of Ireland. In the Apple case, two 

of Apple’s subsidiaries were incorporated in Ireland, but their head offices 

were located overseas, i.e. in the United States. The residence of the subsid-

iaries was however not claimed by the United States. Consequently, most 

of the subsidiaries’ substantial residual profits remained exempt from tax.

The place of incorporation theory enables taxpayers to avoid tax in their 

state of residence by setting up a company abroad, even when such a com-

pany is managed from the latter state. This is an austere risk for states, as it 

is nowadays relatively easy to set up a company in another jurisdiction. This 

is demonstrated by the Estonian Commercial and Civil Code, which accom-

modates foreigners to incorporate companies, digitally sign documents and 

open a bank account from abroad. This possibility is known as e-residency 

and it has been quite successful in attracting foreign investors. Between 

its introduction on 1 December 2014 and 30 June 2016, 10,000 applicants 

have applied for e-residency. As from 2018, the possibilities of e-residency 

will be broadened. It will, for example, be possible for foreigners to man-

age Estonian companies from abroad, although a qualifying person who 

is located in Estonia, like a notary or a provider of trust services, needs 

to be appointed. The current commercial and civil law requirement that a 

company’s management board has to be located in Estonia will therefore 

be revoked as from 2018.7

Due to these developments, the place of incorporation or registration can 

easily be manipulated.8 For this reason, the Czech Republic, Ireland and the 

Russian Federation have recently complemented the place of incorporation 

with the place of management, to forestall tax evasion consisting in setting 

up a company abroad while effectively managing it from within.

Real seat doctrine

According to the real seat doctrine, a company is a tax resident when it 

has nexus in the form of the centre of its management, administration or 

7. IBFD Tax Service, of 24 May 2016 and 19 April 2017.
8. A. Ribes Ribes, Tax Residence and the Mobility of Companies in the European 
Union: the Desirable Harmonization of the Tax Connecting Factors, Intertax 2012/11, 
at 607.
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business. This principle is therefore usually applied to companies estab-

lished under the laws of another country, but managed from within.

As the connection required may sometimes be flimsy – a single act may 

be sufficient – with providers of trust services and “fly-in, fly-out man-

agement”, the place of management is just as sensitive to manipulation as 

the place of incorporation or registration. This is also illustrated by two 

Dutch tax cases in which the Dutch tax administration was not successful 

in counteracting a tax planning scheme set up to circumvent Dutch income 

tax of the shareholder.9 In both cases, a limited liability company that was 

incorporated under Dutch law transferred its place of effective management 

from the Netherlands to Belgium just before liquidation. The only manage-

ment decision taken in Belgium was liquidation. In both cases, the Dutch 

Supreme Court ruled that the aim of moving the effective management to 

Belgium was not important.

The situation – to a certain degree – seems to be different in e.g. Austria 

and Germany in which the place of management concept – unlike most of 

the countries researched – is not the place where the management deci-

sions are taken, but where they are executed. It concerns the day-to-day 

management below the top-level management, but above the administra-

tive management. The German national reporter mentions that in practice 

it is sometimes difficult or not possible to determine the centre of the main 

business management. It goes without saying that a different interpretation 

of facts and circumstances or the concept of the place of management may 

give rise to dual residence.

Some countries, e.g. Serbia, have introduced – other or additional – mea-

sures, like special anti-avoidance rules or CFC legislation, to dispute the tax 

residency of foreign companies that are controlled by residents. The Spanish 

national reporter describes an alternative approach. Recently, the Spanish 

tax authorities sometimes deny the application of (i) the tie-breaker rule and 

(ii) the mutual agreement procedure by criminalizing the dispute over the 

dual residency. Subsequently, they take the stand that the foreign company 

is a Spanish resident.

9. Dutch Supreme Court decision of 12 May 2006, BNB 2007/37c* and Dutch Supreme 
Court of 14 July 2006, BNB 2007/42*.
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Application of the principle of territoriality 

Contrary to the other 23 countries researched, France has not based its (cor-

porate) income tax system on residency. Instead, it applies the principle of 

territoriality and economic reasoning. Only enterprises operated in France 

are subject to (corporate) income tax on the locally generated business in-

come. From French case law, it follows that an enterprise operated in France 

includes activities carried out through:

– a permanent and self-sustaining establishment;

– a dependent representative; or

– due to the conduct of joint operations forming a full commercial cycle.

Taxpayers may make use of the principle of territoriality to transfer or per-

form certain operations outside of France. In order to fight tax fraud and 

evasion, the French legislator has introduced some exceptions to the prin-

ciple of territoriality. For example, on the basis of the controlled foreign 

company (CFC) rules, foreign profits realized by a CFC may for example 

be taxed in the hands of the French company – directly or indirectly – 

 controlling such a foreign entity.

4.3.3.  Dual-resident companies: The tie-breaker rule

The majority of the tax treaties concluded by the 24 countries contain a cor-

porate tie-breaker rule. However the tie-breaker rules are far from uniform 

(see Table 4.2.). The national reports show that the countries researched 

have made use of several decisive criteria and/or a mutual agreement proce-

dure to resolve dual residence in the course of time. All countries surveyed 

use the place of effective management (POEM), but several countries in one 

or more of their tax treaties also use other criteria (see Table 4.2.).

Table 4.2. Overview of criteria used as tie-breaker

Country Place of 
effective 
management 
(POEM)

Statutory seat, place 
of registration, the law 
under which the 
company was created 
(POI) or mixture of 
criterion

Mutual 
agreement 
procedure 
(MAP)

No tie-
breaker 
rule

Austria x x x x

Belgium x x

Czech 
Republic

x x

Denmark x x
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Country Place of 
effective 
management 
(POEM)

Statutory seat, place 
of registration, the law 
under which the 
company was created 
(POI) or mixture of 
criterion

Mutual 
agreement 
procedure 
(MAP)

No tie-
breaker 
rule

Finland x x x

France x

Germany x x x

Hungary x

Ireland x x x

Italy x

Luxembourg x x

Netherlands x x x x

Norway x

Poland x x x

Portugal x x

Russian 
Federation

x x

Serbia x x

Spain x x

Sweden x x

Switzerland x

Turkey x x x

Ukraine x x

United 
Kingdom

x x x

United States x x x

The key points of interest following from the national reports will be dis-

cussed in more detail below.

4.3.3.1.  Place of effective management

Most tax treaties apply the place of effective management as a tie-breaker 

rule to resolve the dual residency of persons other than individuals. On 

the basis of the national reports, it can be concluded that the term place 

of effective management10 is explained differently by states. The countries 

10. The OECD Commentary defines the place of effective management as: “the place 
where key management and commercial decisions that are necessary for the conduct of the 
entity’s business as a whole are in substance made. All relevant facts and circumstances 
must be examined to determine the place of effective management. An entity may have 
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surveyed apply and explain locality-related criteria differently. This may 

cause qualification conflicts and double taxation.

A limited number of tax treaties contain a description of the place of effec-

tive management or a catalogue of relevant criteria for its determination. 

The Belgian tax treaty with Russia (2015; but at the time of writing – 

May 2017 – not yet in force) is an example of a tax treaty that provides more 

guidance with respect to the concept of place of effective management than 

Article 4(3) of the OECD Model. In this treaty, the place of effective man-

agement is described as “the place where the general conduct of business 

is concentrated and where the superior control on activities is carried on”. 

Moreover, it indicates that the following criteria are relevant in determining 

the place of effective management:11

– the place where the board of directors or equivalent body meets;

– the place where the senior day-to-day management is carried on; and

– the place where the senior executives carry on their activities.

Comparable descriptions of the place of effective management – or cata-

logues of relevant criteria – can be found in a few other treaties, like the 

Dutch tax treaty with Albania (2004).12

The fact that a company is part of a multinational or a group does not neces-

sarily imply that the company’s effective management is performed by the 

parent company of the multinational or group, due to, for example, strategic 

coordination. For example, the Austrian tax treaty with Switzerland (1974) 

provides: “the mere fact that a person is a shareholder of a company or that 

it, as member of a group, makes group wide management decisions does not 

constitute a center of effective management for the subordinated company at 

the place where those decisions are made or the person is resident”.13

more than one place of management, but it can have only one place of effective manage-
ment at any one time. The place of effective management is where the management’s 
significant policies are made. It does not necessarily include the place where these policies 
are executed (day-to-day management).”
11. Art. 4(3) of the Belgian tax treaty with Russia (1995).
12. Paragraph III of the Protocol to the Dutch treaty with Albania: “de plaats waar de 
feitelijke leiding van en toezicht op het lichaam plaatsvindt, de plaats waar de besluit-
vorming op het hoogste niveau over de belangrijke beleidsaangelegenheden die essentieel 
zijn voor de leiding van een lichaam plaatsvindt, de plaats die, vanuit een economisch en 
functioneel standpunt bezien, een toonaangevende rol speelt in de leiding van een lichaam 
en de plaats waar de belangrijkste gegevens betreffende de financiële administratie worden 
bewaard”.
13. Art. 4(5) Austria-Switzerland tax treaty.
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A similar outcome can be found in the Dutch case law. The Dutch Supreme 

Court decided that the place of effective management of a subsidiary is not 

vested with the parent company, not even when the latter in its capacity 

as the sole shareholder has a certain degree of involvement regarding the 

activities within the group, like the strategic coordination – if the board of 

the subsidiary can still exercise its managing powers.14

More frequently, due to the rise in communication technology and other 

developments and changes in the organization of businesses due to glo-

balization, contracting parties cannot agree on – or are not able to deter-

mine – the place of effective management. A mutual agreement procedure 

is then prescribed in a number of treaties to resolve dual residence. The 

Luxembourg tax treaty with Russia (due to the 2013 Protocol) explicitly 

states that the following circumstances are relevant for determining the 

place of effective management by way of a mutual agreement procedure:

– where the meetings of the board of directors or equivalent body are 

usually held;

– where the senior day-to-day management of the person is carried on;

– where the managers usually exercise their functions.

This catalogue is similar to the – above-mentioned – explanation of the 

concept of the place of effective management in the Belgian tax treaty with 

Russia.

Instead of a mutual agreement procedure, the Austrian treaty with Spain 

(1966) prescribes that the place of the statutory seat is decisive, if the place 

of effective management cannot be determined.

4.3.3.2.  Mutual agreement procedure

As from 2008, the Commentary on Article 4 of the OECD Model pre-

sents the mutual agreement procedure as an alternative tie-breaker rule. In 

several – also older – treaties, the applicable countries have opted for the 

mutual agreement procedure – instead of the place of effective manage-

ment – to resolve dual residence on a case-by-case basis. At the time of writ-

ing, this number is expected to increase due to BEPS Action 6 and the MLI 

leaving it to the competent authorities of the contracting parties to resolve 

the dual residence of companies by way of a mutual agreement procedure. 

This measure is considered to be an incentive for taxpayers to organize their 

organization in such a way that dual residence is less likely to occur.

14. HR 14 October 2005, BNB 2006/79.
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The UK national reporter suggests some of the United Kingdom’s more 

recent tax treaties paved the way for the recommendations of the BEPS 

Action 6 Final Report and the MLI to resolve dual residency on a case-

by-case basis. However, of the 24 countries, Austria has a long-standing 

history of making use of the mutual agreement procedure to resolve dual 

residence, judging by its tax treaties with Turkey (1970), Canada (1976), the 

Philippines (1981), Thailand (1985) and the United States (1996).

A few of the tax treaties concluded by the 24 countries provide for the 

mutual agreement procedure to solve dual residence for companies. A lim-

ited number of these tax treaties explicitly state which circumstances should 

be taken into account in the mutual agreement procedure, e.g. the German 

tax treaty with Japan (2015), which states competent authorities should 

have regard to:

– the place of effective management;

– the place of head or main office;

– day-to-day management;

– the place where it is incorporated or otherwise constituted; and 

– any other relevant factors.

This catalogue is a bit shorter than that of paragraph 24.1 of the Commentary 

on Article 4 of the OECD Model. Whether – and to what extent – this cata-

logue is helpful in solving dual residency is questionable, as it contains the 

same connecting factors that cause dual residency in the first place. This 

might be one of the reasons that a mutual agreement procedure is often con-

sidered to be a lengthy and costly affair. Recently, the Dutch State Secretary 

for Finance however explained to the Dutch parliament that the mutual 

agreement procedure in the Dutch tax treaty with the United Kingdom 

resolved dual residence within a number of months.15 Others are more criti-

cal, e.g. the Italian national reporter mentions that it is not unusual for a 

mutual agreement procedure to take 8 to 10 years. The general reporters 

worry about the legal certainty, effectiveness and costs of these procedures, 

especially if countries choose en masse for this alternative to resolve dual 

residence under the MLI.

The application of the mutual agreement procedure as a tie-breaker rule may 

result in more legal uncertainty for dual-resident companies, especially as 

under some of the tax treaties it is presumed that as long as there is no agree-

ment between the competent authorities, the dual resident is not resident 

15. Verslag van een schriftelijk overleg, Kamerstukken II, 25087, nr. 148, at 20.
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for treaty purposes and is thus not entitled to the treaty benefits. German 

doctrine appropriately criticizes this outcome. 

4.3.3.3.  (Statutory) seat, place of registration, the law under which 
the company was created or mixture of criterion

Some tax treaties provide for other locality-related criteria than the place 

of effective management or mutual agreement procedure to resolve dual 

residence, referring to:

– the place of incorporation; 

– the place of statutory seat;

– the head office; or

– another locality-related criterion.

A few tax treaties apply a mixture of criteria, e.g. the Chinese tax treaties 

with Ireland (2000) and Poland (1988), which refer to the place of effec-

tive management and the head office. These treaties prescribe a mutual 

agreement procedure to resolve dual residence, if these two criteria are not 

established in the same state.

4.3.3.4.  No tie-breaker rule

Some older tax treaties do not contain a corporate tie-breaker rule. 

Sometimes, this is for anti-abuse reasons. For example, the Austrian tax 

treaty with Liechtenstein (1969) does for that reason not apply to dual-

resident companies. In order to be a resident under that treaty, a company 

needs to have its seat and its effective management in one of the contracting 

states. Consequently, there is no need for a tie-breaker rule. The concern 

that dual-resident companies are used for BEPS was also one of the reasons 

why the US Model Treaty does not contain a tie-breaker rule as from 2016. 

Instead, dual-resident companies are denied treaty access. The US national 

reporter emphasizes that this change reflects the recent existing treaty prac-

tice of the United States.

Another approach seems to be taken by the United Kingdom. According 

to the UK national reporter, as from 2015, the UK tax authorities explain 

the treaties without a tie-breaker rule “as if they contain a tie-breaker rule 

according to which a company resident in one jurisdiction by virtue of 

incorporation and having ‘management and control’ in another jurisdic-

tion, is resident in the latter state”. Consequently, a company managed and 
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controlled in both the United Kingdom and the other contracting jurisdiction 

is still treated as outside the scope of these tax treaties. 

4.3.4.  Recommendations of national reporters

Tax connecting factors

The Portuguese national reporter foresees a continuing role for the concept 

of residence for determining the tax liability of companies, although some 

other national reporters are asking for more clarification, transparency or 

predictability of the criterion used. The French national reporter recom-

mends introducing a new criterion to tax digital companies or activities, due 

to the absence of economic link or substance.

Tie-breaker rule

The national reporters seem to show a lukewarm response to the mutual 

agreement procedure adopted in BEPS Action 6 and the MLI. The German 

national reporter advocates the continuing use of the well-tested concept of 

place of effective management as a tie-breaker rule. Other national reporters 

also seem to favour the continuing use of the place of effective management. 

Several national reporters indicate that their country has not made up its 

mind with regard to this new tie-breaker rule yet. For example, the Czech 

and Hungarian national reporters emphasize the importance of balancing the 

fiscal interest of states, the fairness of the tax system and ensuring the legal 

certainty of taxpayers. The Italian and Polish national reporters propose 

providing for mandatory binding arbitration if the contracting states do not 

find an agreement in time.

Several national reporters express the need for more clarification on the 

concept of place of effective management which remains of importance 

under the above-mentioned mutual agreement procedure. They recommend 

the OECD, European Union and its Member States to further develop this 

concept. This might prove difficult for holding companies, finance and con-

duit companies, as these kind of companies generally lack strong economic 

links or substance. The Portuguese national reporter therefore suggests a 

different approach for these companies that considers their specific charac-

teristics and functioning.
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4.4.  Corporate residence; drivers of potential 
disconnection between economic presence and 
taxable presence16

4.4.1. Introduction

Focusing on this thematic report on the determination of the tax residency 

of entities belonging to multinational groups, this section explores some of 

the root causes that drive the disconnection between economic presence and 

taxable presence of companies in tax jurisdictions. Matters are illustrated 

by reference to some common case studies.

4.4.2.  Corporate nationality; a legal construct to localize 
corporate taxable presence

Basing tax jurisdiction upon corporate nationality seems to lack some eco-

nomic rationale because the concept is entirely built on a legal construct 

rather than on identifying a profit production location. Against the backdrop 

of internationalization and a global convergence of company law systems, 

the concept now seems to provide a broad palette of substantially inter-

changeable company forms through which multinationals may arrange their 

business affairs, with any such decisions leaving the conduct of actual busi-

ness operations virtually unaffected.

Corporate inversions, or tax inversion transactions, are an illustration of 

this. Corporate inversion involves a reincorporation of a company under 

the nationality of a high-tax State X into a company under the nationality 

of a low-tax State Y without any modification of the firm’s underlying busi-

ness operations. The purpose is to obtain benefits in the form of an effec-

tive tax rate. Such strategies of relocation of company legal domicile to a 

lower tax jurisdiction, which subject companies to tax liability on the basis 

of these companies being incorporated under State X company law rules 

while retaining underlying business operations in the origin jurisdiction to 

avoid company taxation in that jurisdiction, have particularly appeared in 

16. Secs. 4.4, 4.5 and 4.6 draw from and further build on M.F. de Wilde, ‘The CCCTB 
relaunch: a critical assessment and some suggestions for modification’, to be published 
by IBFD as a GREIT conference proceeding, and M.F. de Wilde, Tax Competition within 
the European Union – Is the CCCTB Directive a Solution?, Erasmus Law Review, Vol. 7, 
No. 1, 2014.
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the United States, which is renowned for predominantly basing tax jurisdic-

tion on US corporate nationality.

Example case study illustrating corporate inversion

Corporations created or organized in the United States or under US law or of any 
of the US states are subject to US federal taxation on their worldwide taxable 
income. Foreign corporations are subject to US taxation on taxable income that 
is effectively connected with the conduct of a trade or business in the United 
States. Foreign corporations managed and controlled in the United States that 
do not operate such a trade or business in the United States are not. Save for the 
operation of applicable anti-avoidance rules (26 US Code § 7874 - Rules relating 
to expatriated entities and their foreign parents), the approach taken allowed 
for a so-called single company inversion. A single company inversion basically 
entails the scenario in which a US corporation reincorporates in a foreign tax 
jurisdiction – for instance by means of a merger transaction involving a foreign 
corporation – whereby the shareholders of the inverted corporation remain iden-
tical. A successful inversion of the domestic corporation into a foreign corpora-
tion has as an effect that the inverted corporation involved is not subject to US 
taxation being neither a US corporation nor conducting a trade or business in 
the United States. Potential effects of such an inversion transaction would inter 
alia be the shaking-off of US residual taxation on foreign income, a potential of 
reducing the US tax base of US group companies through deductible payments 
(subject to applicable deduction limitations) by these US corporations to their 
foreign parent, and obtaining some flexibility in escaping the application of US 
controlled foreign company rules. Recently, a set of anti-avoidance rules have 
been put into place under whose application the inverted company is subject to 
unlimited tax liability in the United States, reducing the benefits of post-inversion 
tax planning by limiting US multinationals in their abilities to undertake inversion 
transactions. It seems, however, that certain types of inversion transactions may 
be available to be implemented to this day, such as those that operate as a so-
called combination inversion, which involves the acquisition of an equity stake 
in the inverted company to a certain level by a foreign third-party shareholder.

Key to inversion possibilities under the US international tax system is the 

lack of tax jurisdiction rules that could act as a backstop to the US incor-

poration rule. Some common tax concepts are alien to the US domestic 

tax system, such as the place of effective management as a backstop to the 

place of incorporation and the permanent establishment concept (the lat-

ter including a place of management to potentially constitute a permanent 

establishment). Outside the United States, an inverted entity would remain 

subject to either unlimited tax liability by reference to the inverted entity 

involved being effectively managed within these countries’ territories or to 

limited tax liability by reference to the inverted entity involved carrying on a 

business through a permanent establishment situated within these countries’ 

territories by operating a place of management there. Instead of resorting 

to these common international tax concepts, the United States has moved 



123

Corporate residence; drivers of potential disconnection between economic 

presence and taxable presence

to anti-abuse rules not covering all types of inversion transactions, which 

leaves a loophole to be utilized commercially. 

Note, however, that the place of effective management test and the per-

manent establishment threshold create some problems of their own; see 

sections 4.4.3. and 4.4.4.

4.4.3.  Place of effective management; localization of 
corporate management functions to localize corporate 
taxable presence

The place of effective management is typically determined by reference to 

some ceremonial events, examples of which are the location where the board 

of directors meets and decides on key corporate and commercial affairs. 

As mentioned in section 4.3.2., any actual presence of economic activity 

within a state’s territory through a separately taxed group company can be 

quite modest under a place of management test. However, the global mobil-

ity of companies’ management – “fly-in, fly-out management” – allows any 

taking of key board decisions to be relatively easily localized geographically 

in any tax jurisdiction(s) of choice, regardless of the location of the firm’s 

underlying real investments. Any adhering to local company laws and any 

required performance of such ceremonial events can even be outsourced to 

a third party, a trust firm. An entire industry has emerged that essentially 

revolves around facilitating multinational enterprises’ tax residencies in 

desired taxing jurisdictions. 

Furthermore, since the corporate place of management rule typically trumps 

the place of incorporation rule in international tax treaty law, company 

forms and places of management may also be combined – incorporating a 

company under the company laws of country X that is effectively managed 

in country Y. This creates so-called “dual-resident entities” that have the 

purpose of optimally utilizing any desired country’s company laws with 

any desired country’s tax system (“dual-residency utilization” or “triangu-

lation”).

For all three case studies below, multinational Group X whose ultimate 

parent company is based in Country A contemplates investment in Country 

B. The B-Z tax treaty operates more beneficially than the B-A tax treaty. 

Country Z does not levy source taxes on outbound profit distributions. 
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Example case study illustrating a trust firm

The multinational contemplates setting up and tax-establishing a conduit com-
pany in Country Z. To ensure that the conduit has its effective place of residence 
and with that its corporate tax place of residence in Country Z, in return for a fee 
for services rendered, a trust firm supplies the conduit company with executive 
directors to secure the company’s place of residence in Country Z. The conduit 
company’s director may be the trust firm itself, i.e. the legal entity operating the 
trust business enterprise, any of the trust firm’s employees, or a third person who 
is attracted and hired (and instructed) for this particular purpose. The trust firm, 
generally in close consultation with the multinational’s tax consultant, makes 
sure that any local company rules and tax rules (including substance require-
ments if any; see also section 4.6.2.) are observed and carefully adhered to; 
maintains contacts with local tax authorities’ officials, local chambers of com-
merce and trade registers; and undersigns relevant documents representing the 
conduit company such as any board decisions, share purchase agreements, 
loan agreements, licence agreements, dividend declarations, capital contribu-
tions into subsidiary companies, etc. If desired, the trust firm is also available to 
participate in any business processes pursued by the conduit, for instance with 
regards to contemplated share purchases and the financing of these; and may 
be consulted with regards to the performance of any solvency tests and liquid-
ity tests undertaken by the conduit company for risk-assessments purposes in 
this regard. In the end, the business relationship between the trust firm and its 
client (the multinational) revolves around finding an equilibrium in a spectrum 
ranging from functional activeness to functional passiveness, at both sides of 
the mutual business relationship. If a trust firm operates passively and under a 
close monitoring of its client, e.g. as a nominee director, it may be more likely 
to get involved in discussions with any relevant tax authorities on whether the 
conduit’s place of effective management effectively is situated in Country Z’s 
territories. Discussions are less likely if the trust firm is very active and operates 
autonomously in managing the conduit company. In such cases, however, the 
trust firm’s client (the multinational) has less control over the conduit’s activities 
and any of the resulting economic risks assumed. Ultimately, matters boil down 
to a relation of mutual trust, which hence explains the common usage of the 
term “trust firm”.

Example case study illustrating fly-in, fly-out management

Unlike the trust firm example, in the example of fly-in, fly-out management, the 
multinational’s managers that are assigned the task of operating as the con-
duit company’s executive directors would need to travel to an office location in 
Country Z as often as is necessary from a good corporate governance perspec-
tive, to arrange meetings at that location to decide on the conduit’s affairs. In 
practice, these meetings may be arranged to take place in office spaces at the 
airport rented for the purpose of having the board meeting and key board deci-
sions take place there. Key is the location where the board meeting decision is 
made, effectively meaning the location where the relevant documents and con-
tracts are signed and hence take legal effect. In practice, this could mean that 
relevant documents are prepared at one location, and subsequently gathered 
and collected by the conduit’s board members who subsequently take a plane 
and travel to Country Z for the purpose of deciding on company affairs within 
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Country Z’s territories, by signing the relevant documents at an aforementioned 
office location, all in view of securing the company’s place of management to 
be effectively situated in Country Z. Although the issue of the presence of suf-
ficient “substance” (see also section 4.6.2.) may always be under discussion, 
such fly-in, fly-out management operations appear to have become reality in 
contemporary tax planning.

Example case study illustrating dual-residency utilization/triangulation

For business management and commercial and strategic reasons, the mul-
tinational concerned uses a capital company that is incorporated under the 
company laws of Country Q, operating a beneficial company law system that is 
also widely endorsed in the international business community. Country Q (i) al-
lows companies incorporated under Country Q’s company laws to be effectively 
managed abroad (“incorporation seat system”), and (ii) tax treaties hierarchi-
cally prevail over domestic tax laws under Country Q’s constitutional law. On 
the basis of its domestic tax laws, Country Q subjects outbound profit distribu-
tions made by domestically incorporated companies to dividend taxation. This 
renders Country Q relatively less attractive as a tax jurisdiction. Countries Q 
and Z, however, concluded a double tax treaty that mirrors the OECD Model 
Tax Convention (2014). Combining Country Q’s company forms with effective 
corporate management in Country Z and hereby creating a so-called “triangular 
case”, the multinational involved is eligible to invoke the operation of the Q-Z 
tax treaty to circumvent Country Q’s dividend taxation. The capital company, 
incorporated under Country Q’s company laws and effectively managed in 
Country Z, is now a dual-resident company for Q-Z tax treaty purposes. Under 
the application of the tie-breaker rule in the Q-Z tax treaty, i.e. the equivalent of 
Article 4(3) of the OECD Model (2014), the dual-resident company involved has 
its place of residence for Q-Z tax treaty purposes in Country Z. Country Q is the 
“loser state”, while Country Z is the “winner state”. For Q-Z tax treaty purposes, 
one now recognizes a Country Z resident distributing a dividend to a Country A 
shareholder. The operation of the so-called “prohibition on extraterritorial taxa-
tion” laid down in the Q-Z tax treaty provision equivalent to Article 10(5) of the 
OECD Model in effect entails that loser state Country Q is now banned from 
effectuating its dividend taxation on any profit distributions made by its domesti-
cally incorporated capital company to Country A shareholders.17

Besides these tax-driven practices, making use of the flimsy connection 

required in several states for fulfilling the conditions of the open norm 

“effective place of management”, contemporary business practices also 

reveal some issues concerning the determination of the place of manage-

ment concept in business scenarios that are not tax-driven. Neither a multi-

national nor its constituent group entities have a single place of residence. 

Multinational group companies do not have a place of residence, as the 

multinational firm under the umbrella of which these companies operate 

17. This analysis for instance applies in the Netherlands. See Netherlands Supreme 
Court, 2 Sept. 1992, No. 27 252, BNB 1992/379 (Irish Dual Resident Dividend case).
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performs its business operations globally. Indeed, management personnel 

may be geographically dispersed performing their management functions in 

a range of countries. Today, even basic headquarter functions may be split 

and located in different countries. Modern telecommunication techniques 

have exacerbated matters. Videoconferencing, internet, intranet and e-mail 

have enabled directors to discuss and decide on matters without physically 

being at the same location. Take, for instance, a group of directors work-

ing from a range of countries discussing and deciding on corporate affairs 

through secured intranet trafficking or video- or teleconferencing. How 

would one identify any of the multinational group company’s places of 

residence if corporate management is dispersed across various countries in 

such a way? There would not be a way to know.

Given the possibility of taking key board decisions at more or less random 

locations, the international tax regime as it operates today seems to provide 

multinationals with a readily available tool to geographically locate group 

members in any tax jurisdiction at their discretion so as to influence the tax 

base division under the subsequent profit attribution and transfer pricing 

processes. The problems emerging from making use of the place of effec-

tive management test for tax jurisdiction purposes could perhaps only be 

resolved by addressing matters at their roots, requiring revisiting today’s 

connecting factors to base tax jurisdiction upon and an overhaul of the in-

ternational tax regime. That begs the question as to the societal desirability 

of such action.

4.4.4.  Permanent establishment; localization of tangible 
business operations to localize corporate taxable 
presence

The emergence of the internet and e-commerce can be seen to have reduced 

the need to establish a tangible presence in a country as a means of entering 

its market. A virtual presence through a website may often suffice, particu-

larly in the case of an e-tailer supplying IT services or e-goods,18 with the 

potential consequence that proceeds from e-commerce activities may be 

virtually untaxed in the host country. 

Example case study illustrating a digitized economy

Multinational Group X, based in Country A, contemplates investment in an e-
commerce operation selling digital products developed in Country B’s market 
(online games downloadable on desktop and laptop computers and mobile 

18. An e-tailer is an enterprise that conducts its business online.
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devices). Customers can download these products from the Internet in return 
for a fee paid via an online payment tool. Due to the lack of any legal entity or 
tangible presence in Country B, the multinational concerned does not have 
a taxable presence in that jurisdiction and hence is not liable to Country B’s 
company taxation. 

The multinational establishes for tax purposes a group company in Country Z, 
functionally assigning relevant entrepreneurial functions (business management 
and development) to that company with a purpose of benefiting from Country 
Z’s “e-zone”, a special tax zone under Country Z’s tax laws providing beneficial 
tax treatment for profits derived from cross-border online business operations. 
Any infra-marginal investment returns from the online business operation car-
ried on are attributed to the group company established in Country Z. Country 
Z subsequently subjects these investment returns to company taxation at a 
beneficial effective tax rate under the operation of its special tax zone. To ensure 
that the group company set-up has its effective place of residence and with that 
its corporate tax place of residence in Country Z, the situation remains similar to 
those already mentioned in the case studies above.

In view of the feasibility to service markets today without establishing a 

tangible presence there, the tangible presence-focused permanent establish-

ment concept and the US trade or business concept seems to provide multi-

nationals with a readily available tool to geographically locate taxable base 

in any tax jurisdiction at their discretion. In the example above, the change 

in wording of Article 5(4) of the OECD Model (deleting the examples) and 

the anti-fragmentation rule (BEPS Action 7) will not suffice to allocate taxa-

tion rights to the market jurisdiction, Country B. Here too, things boil down 

to the issue of the societal desirability of pursuing an overhaul of the tax 

system giving the country of residence of the consumer – one of the factors 

of economic allegiance – the right to tax (part of) the profits. 

4.5.  Some keys to tax planning strategies – A three-tiered 
approach

Multinationals typically seem to respond to the various tools offered by 

the present international tax framework both to countries and to the inter-

national business community. These tools influence the attribution of tax-

able profits and effective tax rates accordingly, without any real need to 

substantially alter corporate investments, by engaging in a legal shifting of 

assets and risks within the multinational, often involving intangibles such 

as intellectual property, to low- or no-tax locations. The tools commonly 

used in this respect commence with setting up and establishing tax residence 

for controlled legal entities in such jurisdictions and subsequently arran-

ging intra-group legal transactions – often channelled through intermediate 
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legal entities in attractive tax jurisdictions – to create tax-efficient income 

streams directed towards those jurisdictions. These tools are relatively easy 

to deploy because of the mobile nature of these intangible assets and the 

absence of third-party market realities in the controlled intrafirm environ-

ments within which these transactions generally take place. Stateless in-

come may be created by exploiting disparities between two or more taxation 

systems through a vast array of means going under exotic names such as 

“hybrid instruments”, “hybrid and reverse hybrid entities”, “hybrid trans-

fers”, “dual-residence entities”, “(double) deduction/no inclusion transac-

tions” and “foreign tax credit transactions”. 

The common denominator of all these “mismatch arrangements” is their 

use of differentials in countries’ definitions of taxable units, tax bases and 

tax base allocation mechanisms. All tax planning strategies basically seem 

to revolve around adopting a three-tiered approach.

The first and lowest tier of a typical planning arrangement involves the 

setting up and establishing for company tax purposes of an entity, i.e. the 

operational company or OpCo, in the jurisdiction in which the investment 

is undertaken (the host state), subsequently ensuring minimization of host 

state corporation tax on operational profits produced and minimization of 

source taxation upon repatriation of the after-tax profits to abroad. The mini-

mization of corporate taxation would, for instance, involve the utilization of 

special tax zones (tax-free zones, tax holidays, patent box regimes, etc.). In 

the absence thereof, such a minimization of local company taxation would 

involve the creation of tax-deductible payments (e.g. interests, service fees, 

royalty fees, leasehold payments) on the basis of above-noted intra-group 

legal transactions (intra-group financing, servicing, and licensing arrange-

ments, etc.). These payments may even be deducted more than once by 

utilizing mismatch arrangements (so-called “double deduction outcomes”). 

The payments involved would be directed to group entities specifically set 

up for these purposes in low-tax jurisdictions with a view to tax shelter the 

relevant income items involved. At the recipient end of such intra-group 

payments, strategies adopted typically involve a sheltering in group com-

panies in favourable tax jurisdictions of intra-group outsourced intellec-

tual property and equivalent intangibles, intra-group financing activities, 

headquarter activities or even intra-group entrepreneurial functions (cen-

tralization; principal/commissionaire structures). In the event of recipient 

group companies being established in tax jurisdictions that subject busi-

ness income to regular levels of profit taxation, similar outcomes may be 

achieved by a strategic utilization of aforementioned mismatches in entity 

classification or income qualification (e.g. deduction at payor level and no 
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inclusion at payee level of a remuneration paid on an intra-group hybrid 

financial arrangement – i.e. a so-called “deduction and no inclusion out-

come”). Mismatch utilization allows the multinational involved not to make 

use of tax haven entities in its tax structuring. The minimization of host state 

source taxation would involve a setting-up of an intermediate company in a 

favourable tax jurisdiction – see the following paragraph. 

The second and mid-level tier of a typical planning arrangement involves 

the setting up and establishing for company tax purposes of an entity, i.e. 

the flow-through company or ConduitCo, in a favourable jurisdiction (the 

intermediate state), subsequently ensuring minimization of intermediate 

state corporation tax on received repatriated profits from abroad, and mini-

mization of source taxes or withholding taxes upon onward repatriation 

underlying after-tax profits going abroad. Everything revolves around find-

ing an attractive jurisdiction to channel aforementioned income streams 

with the purpose of making use of that jurisdiction’s tax treaty network and 

domestic tax system. Typical features making any such jurisdictions attrac-

tive are (i) low or no source taxes in the host state on inbound intra-group 

monetary streams rates under the intermediate state’s tax treaties concluded 

(“tax treaty shopping”, “dual residency utilization”), (ii) tax exemptions on 

inbound corporate dividend receipts and capital gains under a participation 

exemption regime in the domestic tax system, and (iii) the absence of any 

source taxation on outbound payments abroad. A professionally organized 

and knowledgeable tax authority that allows for advance pricing arrange-

ments on arm’s length remunerations for intra-group financial services 

rendered by the flow-through company, and advance tax rulings on, for 

instance, the entity’s place of tax residence or the application of the par-

ticipation exemption adds to the tax attractiveness of the intermediate state.

The third and top-level tier of a typical planning arrangement revolves 

around minimization of the corporation tax at the level of the Ultimate 

ParentCo in the corporate investor’s home state with regards to any received 

repatriated after-(underlying)tax profits from abroad. Strategies typically 

undertaken differ dependent on whether the tax jurisdiction involved in 

which the ultimate parent has its tax place of residence embraces import 

neutrality (exemption) or export neutrality (credit) for tax policy purposes. 

Often, not too much tax planning is required in this respect when the ulti-

mate parent company involved resides for tax purposes in an exemption 

country. Any repatriated profits typically do not attract additional tax upon 

repatriation to the home state in view of the application of the exemption 

mechanism. This may be different in a credit country where foreign taxes 

are topped up to home state tax levels upon profit repatriation. To avoid such 
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top-up taxation, multinationals having their ultimate parent companies in 

high-tax and tax-credit countries typically resort to engaging in corporate 

inversion strategies and tax-deferral strategies, keeping their after-tax profits 

offshore in low-taxed subsidiary companies or hybrid entities, while seek-

ing ways to avoid the application of look-through or constructive dividend 

distribution regimes (controlled foreign company regimes). Such ways may, 

for instance, sometimes be found by invoking eligibility under home state 

tax rules to classify foreign operational subsidiary companies as transpar-

ent for tax purposes (“check-the-box-rules”). This has the effect of assign-

ing the active business income of these transparent operational subsidiary 

companies to aforementioned low-taxed offshore subsidiary companies or 

hybrid entities to ensure that these are regarded as carrying on an active 

business operation. This may subsequently imply that the parent company 

escapes the application of such controlled foreign company regimes for 

typically applying to portfolio income, and equivalent income items such 

as proceeds from intra-group debt receivables.

4.6. Countermeasures and their implications

4.6.1.  Governments seem on the case; the BEPS initiative 
and its adherence to current tax framework 

State governments seem on the case to address matters. The Action Points 

in the OECD/G20’s BEPS Project that resulted from the BEPS initiative 

of the G20 and OECD seek to reinforce the international tax regime and 

resort, for this purpose, to existing means to address some of the common 

tax avoidance tools and strategies employed by multinationals to reduce 

their effective tax burdens. 

Assessing the BEPS Actions, all of them target some specific components 

in the aforementioned three-tiered approach towards tax planning. The 

first tier – tax base erosion in the operational jurisdiction where the OpCo 

is established – is targeted by BEPS Actions 2 (mismatches), 4 (interest 

deductibility), 5 (patent boxes and nexus), 7 (lowering permanent estab-

lishment threshold), and 8-10 (transfer pricing) with the objective of secur-

ing proper levels of tax base in the operational jurisdiction. Any low-taxed 

intrafirm profit repatriation from the first tier through the second tier and to 

the third tier is targeted by BEPS Action 6 (treaty abuse) reinforcing effec-

tive taxation in the host state where the OpCo is established, by allowing 

that state to levy source taxes on monetary streams directed to intermediate 

companies that merely operate as cash box entities; and BEPS Action 3 
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(controlled foreign company regimes) reinforcing effective taxation in the 

home state where ParentCo is established of passive income sheltered in a 

controlled entity that is low-taxed abroad. 

4.6.2. Some implications: Substance and red tape

Matters seem to have led to “substance” being key, allowing both firms to 

argue the credibility of their planning arrangements and countries to argue 

the trustworthiness of their beneficial tax regimes. And indeed, pure paper 

profit shifting through box and arrow planning indeed now seems a thing of 

the past. Contemporary tax planning and tax competition seems to involve 

the creation of at least some modest “substance” in low-tax jurisdictions – 

for example, by setting up intermediate holding companies, group financing 

companies, intellectual property holding companies, or captive insurance 

companies that are managed by a number of people (who are actually work-

ing and present within that jurisdiction). Such substance has the purpose of 

having the legal allocation of substantial parts of the multinational firm’s 

overall corporate earnings to that tax jurisdiction substantiated for corporate 

tax purposes in discussions with the tax authorities in high-tax jurisdictions. 

Substance tax planning would seem to allow a shaking off of many of the 

BEPS Actions (at least BEPS Actions 3, 5, 6, 7 and 8-10), since they all 

revolve around addressing aggressive tax planning via artificial means, i.e. 

box and arrow planning. Substance tax planning strategies are not new. 

These notably already emerged during the early and mid-2000s. Since then, 

not much seems to have really changed, except perhaps that, in view of the 

implicit requirement today to beef up any company tax planning arrange-

ments with substance to have some real-life effect, contemporary tax plan-

ning has become a bit more expensive from a commercial perspective. 

Some countries have recently adopted “substance requirements”, meaning 

gateway criteria to be adhered to by corporate entities to gain access to 

advance pricing agreements (APAs) and advance tax rulings (ATRs). In 

exchange for providing some legal certainty on the tax implications of a 

certain intrafirm transaction, the multinational firm involved is required to 

assign some of its resources (FTEs, assets, means) to the state involved, i.e. 

to boost that state’s local economy as well as its tax attractiveness to set up 

shop there. This also ensures that the tax structuring involved is not purely 

artificial. And this subsequently seems to allow these firms to be eligible to 

escape the application of some anti-avoidance provisions in countries, for 

instance those addressing treaty abuse and treaty shopping, i.e. the grant-

ing of access to source tax reductions under tax treaties by strategically 
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positioning group companies in favourable tax jurisdictions. In EU sce-

narios, any meeting of such substance requirements – i.e. the obtaining of 

some degree of non-artificiality by assigning FTEs and means to the entity 

in the EU Member State involved – seem to allow these firms to circum-

vent the application of anti-avoidance measures in place in the EU Member 

States. EU law under its current application requires that these measures are 

only eligible to be invoked by the tax authorities of the EU Member States 

involved in cases where taxpayers engage in establishing artificial arrange-

ments to avoid tax in contradiction with the intent of the law.19

Worthy of note too is the Multilateral Convention to Implement Tax Treaty 

Related Measures to Prevent Base Erosion and Profit Shifting (BEPS Action 

15) 20 containing a provision (Article 4) on the basis of which the treaty 

residency of these entities and any accompanying granting of treaty bene-

fits is determined via mutual agreement (MAP tie-breaker), in which the 

competent authorities should have regard to the taxpayer’s place of effective 

management, the place where it is incorporated or otherwise constituted and 

any other relevant factors. This provision is designed to replace the current 

tie-breaker rule on the basis of which treaty residency is established by 

reference to the entity’s place of effective management and will be appli-

cable unless the covered tax agreement specifically addresses the residence 

of companies participating in dual-listed company agreements of a Party 

reserved the right not to apply it or replace it in line with article 4(2) of the 

MLI. 

The entity’s place of residence and its place of incorporation remain key, 

no substantive rules are added in that respect. The new provision adds to 

the equation the administrative rule that both treaty partners need to agree 

on the tax residency before any treaty benefits are granted. In the absence 

of such an agreement, such a person shall not be entitled to any relief or 

exemption from tax provided by the covered tax agreement except to the 

extent and in such manner as may be agreed upon by the competent authori-

ties of the contracting states (article 4 of the MLI). This certainly does not 

add anything in terms of actually resolving the geographic mobility of a 

tax base in contemporary company taxation, bringing little more to the tax 

19. See, for instance, ECJ, 9 March 1999, C-212/97 (Centros); ECJ, 14 December 2000, 
C-110/99 (Emsland-Stärke); ECJ, 21 February 2006, C-255/02 (Halifax); ECJ, 12 Sep-
tember 2006, C-196/04 (Cadbury Schweppes); ECJ, 5 July 2007, C-321/05 (Kofoed); and, 
ECJ, 10 November 2011, C-126/10 (Foggia).
20. Multilateral Convention to Implement Tax Treaty Related Measures to Prevent BEPS, 
available at: http://www.oecd.org/tax/treaties/multilateral-convention-to-implement-tax-
treaty-related-measures-to-prevent-beps.htm. 
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table than some additional red tape and, in comparison to Article 4(3) of 

the OECD Model and Article 4(3) of the UN Model, less legal certainty for 

taxpayers. Also the multilateral instrument leaves the underlying issue, the 

arbitrariness in determining corporate tax residence, fundamentally intact. 

4.7.  Takeaways; corporate residence, a mission 
impossible?

The central question in this chapter is whether the determination of the resi-

dence of companies belonging to multinational groups is a mission impos-

sible. Is it? It depends, it seems. 

Little substantive has changed over the years when it comes to establishing 

tax jurisdiction. Incorporation under local company laws and/or situating 

the respective company’s effective management in the desired tax jurisdic-

tion suffices. Corporate residency may be outsourced to a trust firm. Perhaps 

from that perspective, the mission to determine corporate residence is not 

that impossible. However, the definition provided for effective place of man-

agement in the Commentary on the OECD Model as of 2008 still leaves 

ample space for qualification disputes. Several national reporters recom-

mend the OECD, EU and its Member States to further develop this concept. 

For holding companies, finance and conduit companies, because these kinds 

of companies generally lack strong economic links or substance, consider-

ing their specific characteristics and functioning, a different approach may 

be needed.

What has changed is that for multinationals today seeking to secure the legal 

structuring of their business affairs having some real-life tax effects, any 

legal arrangements involved should carry some substance. Also, countries 

that are competing for corporate investment, seeking to attract or preserve 

investment via their company tax system by granting multinationals that 

conduct business operations in their territories some beneficial tax treat-

ment, would not want themselves to be publicly blacklisted for engaging 

in harmful tax competition and any such granting of beneficial treatment 

should be supported by some substance. Such calls for substance entail 

some degree of legal uncertainty, since no one really knows how much 

substance suffices for credible company planning arrangements and the 

trustworthiness of countries’ beneficial tax regimes. 

To keep afloat in the tax competition race, some countries seem willing 

to lower their generic tax rates, sometimes in combination with adopting 



134

C hapter 4 -  Residence, Multinational Enterprises and BEPS

“substance requirements” as a gateway criterion to ruling eligibility for 

instance, the latter with a view to providing some legal certainty on the tax 

implications of corporate structuring operations and the size of the corporate 

tax bill in consequence. Perhaps “substance-safe harbours” will exist in the 

future, and as a result of that “substance tax planning” and “substance tax 

competition”. If so, the impossibility of the mission would not seem to lie so 

much in the determination of corporate residence but rather in the effective 

addressing of tax base erosion and other tax planning issues and bringing 

the race to the bottom to a halt.
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Chapter 5

The Future of Corporate Residency

Tsilly Dagan*

5.1.  Introduction

Traditionally, states have been able to impose their coercive power to tax 

on “their” corporations.1 Globalization and tax competition have challenged 

residence-based taxation of corporations by pushing states to offer competi-

tive “deals” not only to prospective investors, but also for the purpose of 

attracting corporate residents. This has resulted in a considerable decline in 

the ability of states to impose residence-based taxation. This chapter will 

describe this process and ask whether states could regain their power to tax 

multinational enterprises (MNEs) on a residence basis through multilateral 

cooperation. The chapter will argue that such cooperation is not only dif-

ficult – if not impossible – to attain and sustain, but is also not necessarily 

desirable. 

The decentralized international tax regime puts states in competition for 

resources and, to a lesser extent, for residents. Competition is increasingly 

turning states into market actors that offer their public goods and services to 

potential “customers” for a price, i.e. the taxes they pay. MNEs shop around 

for state-provided goods. More mobile MNEs can incorporate (and at times 

even re-incorporate) under the jurisdiction of welcoming states. Moreover, 

the fragmentation of the current regime often allows them to buy such goods 

and services “à la carte” rather than in bundles by strategically locating their 

operations beyond the reach of their country of residence. 

The ability of (some) MNEs to select their jurisdictions, and thus de facto 

allocate taxing jurisdiction among states, limits states’ ability to tax, as 

they must offer “deals” that are attractive enough for prospective taxpayers 

(MNEs). Whenever it is feasible (given legal and economic barriers), MNEs 

* Professor of Law at Bar Ilan University. The author would like to thank Eduardo 
Traversa and the participants in the EATLP annual conference for excellent comments, 
as well as Kineret Gabai for outstanding research assistance.
1. Whether defined as the corporations to which they gave (legal) lives or those that 
ran their operations from their jurisdictions.
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have an incentive to select the jurisdictions that offer the most public goods 

for the least tax revenues and often have a part of their income go untaxed. 

Residence-based taxation could have theoretically served to ensure that 

taxes are paid by MNEs on their worldwide income. However, the reality 

of tax competition is different, as old concepts that have guided the taxation 

of corporations – most prominently, the concept of corporate residency – are 

being challenged. When residency is a choice – in particular when it can be 

separated from other features of corporate activity – states find it increas-

ingly hard to tax corporations and are continuously looking for ways to 

bring corporate taxpayers into their respective tax jurisdictions. 

The question thus arises as to whether states can regain their sovereign 

power to tax MNEs’ worldwide income (assuming that states would decide 

to preserve the corporate income tax, a decision that is debatable). If states 

could cooperate and tax MNEs’ worldwide income, they could plausibly 

increase their (collective) power to tax and be able to impose higher taxes on 

MNEs. However, the history of cooperation with regard to international tax 

among states raises some serious doubts, not only regarding the attainability 

and sustainability of such cooperation, but also regarding its desirability.

This chapter will start with a very brief review of the process of corpora-

tions gaining independence from the state, a process in which they turn from 

chartered organizations reigned by the political institutions of the state into 

independent market actors increasingly subject to the rules of the market. 

The chapter will then consider the seemingly inverse process of the rationale 

for income taxation shifting from market-based logic of benefit taxation to 

a political rationale of taxation based on membership of (and commitment 

to) a political community. Both of these processes hinder the ability of 

states to benefit from the profits of corporations. The first process compli-

cates the ability of the state to share in corporate profits, while the second 

demands solutions to coerce taxation in the absence of a voluntary incentive 

to pay them (i.e. in the absence of incentives in the form of consideration for 

specific public goods and services). Globalization and tax competition, as 

this chapter goes on to argue, present further challenges for the taxation of 

corporations in a world that is becoming increasingly mobile and in which 

tax competition prevails. Tax competition not only marketizes the relation-

ships between states and their corporate taxpayers, but also fragments them, 

allowing taxpayers to pick and choose among various features of different 

jurisdictions, thus seriously undermining the ability of states to collect taxes 

from MNEs. Faced with this serious limitation to their ability to collect tax 

from “their” corporations, states are searching for solutions. This chapter 
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will conclude by discussing whether cooperation among states could offer a 

solution, arguing that such cooperation, aside from being extremely difficult 

to achieve and maintain, is not necessarily desirable. 

5.2.  Corporations transforming from subjects (charters) 
into customers 

Corporations are, of course, creations of the state, which grants them their 

(legal) lives. In their early days, corporations were completely subject to 

the state, being incorporated under specific charters. Ron Harris writes: 

“The common early modern method of forming corporations was by way of 

individual charters granted upon application for a specific purpose and sub-

ject to specified terms. In time, the rising nation-states usurped the exclusive 

prerogative of incorporation at the expense of local and religious entities.”2 

This gave states the power to exercise “full discretion when considering 

petitions”,3 which allowed then “to promote their policies and increase their 

income in return for incorporation”.4

The first multinational corporations, namely the English East India 

Corporation5 and the Dutch United East India Company (VOC), were estab-

lished as early as the 1600s in order to overcome the incredible challenge of 

gaining access to east Indian trade. 

The east India companies were completely subject to the state. Some even 

describe them as organs of the state, formed to combine governance with 

commerce. They were incorporated under individual charters, in which the 

state granted the benefits of incorporation as well as specific rights and duties 

only to a selected few chosen by the state. The charters detailed the specific 

commitments of both the corporation and the crown. Harris describes these 

commitments in the context of the English East India Corporation: 

The first charter of the East India Company, granted by Queen Elizabeth 

on 31 December 1600, contains numerous contractual features. The crown 

2. R. Harris, Spread of legal innovations defining private and public domains, in 
The Cambridge Economic History of Capitalism, vol. II, pp. 127 and 142 (L. Neal & 
J.G. Williamson eds., Cambridge 2014).
3. Id.
4. Id.
5. The East India Company was also granted a Coat of Arms under the direct instruc-
tions of Queen Elizabeth I so that the company would be recognized as having her royal 
patronage.
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provided incorporation, with attached privileges of purchasing land, pleading 

in court, and having a common seal. In addition, it granted a trade monopoly 

for fifteen years over the territory extending east from the Cape of Good Hope 

to the Straits of Magellan. The Company was empowered to make bylaws and 

to impose penalties on interlopers. In return, it had to make regular voyages 

to India using six ships of specified size and crew. It also committed to deliver 

these ships to the navy in times of war. The crown committed to preventing 

other English subjects from visiting the East Indies, and implicitly committed 

not to grant competing charters. The Company committed to paying customs 

and duties, subject to specified exemptions for the first few years. It was agreed 

that interloping ships and their goods would be forfeited, and their value split 

equally between the Company and the crown ... Admirals, sheriffs, and other 

state officials were required to aid the Company on land and sea as needed. To 

this detailed and seemingly balanced contract, in the form of a charter, were 

added several background complementary rules, notably the subjection of the 

Company and its trade to duty and taxation.6

In ol der times, links between a certain corporation and a certain state 

were inevitable. The corporation and the state where inherently aligned. 

Companies had been formed to combine governance with commerce, allow-

ing the government to extend its power over international trade, making 

them a central vehicle for colonial expansion and global trade.7 Collection 

of tax duties and other payments were built into the charter and secured 

by it, and their payment was part of the incentive for the crown to sustain 

the charter: “The charter … envisioned its own termination, and that of the 

monopoly. It stated that if the grant ‘shall not be profitable’ to the crown 

or to the realm, then ‘after two years warning’ given to the Company, the 

charter could be terminated.”8

Through the years, however, the relationship between the state and mul-

tinational corporations evolved from complete subordination of the cor-

poration to the state into free incorporation under the auspices of the state, 

making the state the facilitator of the background conditions to allow for 

such choices. 

Between 1850 and 1870, the movement toward ‘free incorporation’ laws chal-

lenged the connection between an act of incorporation and political control … 

The old grant systems that preceded free incorporation were now subject to 

criticism describing them as obstacles to economic growth and ineffective as 

6. R. Harris, Could the Crown Credibly Commit to Respect its Charters? England 
1558 – 1640, in Questioning “Credible Commitment”: Perspectives on the Rise of Financial 
Capitalism, pp. 21 and 38 (D. Coffman, A. Leonard & L. Neal eds., Cambridge 2013).
7. Id.
8. Id., at 38.



139

Taxpayers from consumers to members and back?

control mechanisms. Free incorporation further shifted normative sensibilities 

and destabilized the long-established essence of the company as an organ of 

the State.9

The state’s role in the formation of corporations thus evolved from a ruling 

position in which the corporation was practically an organ of the state (mak-

ing the state-corporation relationship one of subordination and limiting the 

benefits of incorporation to a selected few chosen by the state) into a mere 

recognition of the choice to incorporate (making the state the facilitator of 

the background conditions to allow for such choices). The monopolistic 

power and unique privileges that the state offered the corporations under the 

charter waned, and with it went the threat that the state could use in order 

to control the operation of the corporation and its incentive to pay taxes and 

preserve the state’s monopolistic rents. 

5.3.  Taxpayers from consumers to members and back?

In the past, taxation was implicitly perceived to be a cost that a person paid 

for the public goods he consumed, and the rationale of benefit taxation was 

widely supported.10 The justification for taxation in political theory evolved, 

however, from an initial (Hobbesian) justification of taxes as a payment for 

the public goods that taxpayers consume (i.e. benefit taxation) into a con-

cept of state-imposed allocation of the budget, irrespective of such benefits. 

In modern times, it is commonly acknowledged that tax should be de-linked 

from the benefits that a person receives from the state. Under the currently 

prevailing view, tax should be allocated according to some concept of social 

justice. Underlying this approach is the idea that the duty to pay taxes is not 

based on the benefits one receives from the state, but rather on a sense of 

membership, as a civic obligation.11 

9. See D. Lustig, International Law of the Company Man: The Case of Chartered 
Companies in Africa, 1881-1923, pp. 38-39 (forthcoming) and references cited therein.
10. See T. Hobbes, Leviathan: Book II, p. 295 (A.P. Martinich & B. Battiste eds., revised 
edition, 2010). Hobbes famously supported paying taxes in proportion to what people 
“consume” in society: “But when the impositions are laid upon those things which men 
consume, every man payeth equally for what he useth.” 
11. See L. Murphy & T. Nagel, The Myth of Ownership: Taxes and Justice, pp. 16 and 
19 (Oxford U. Press 2002), who note that “[m]any have thought that fairness in taxation 
requires that taxpayers contribute in proportion to the benefit they derive from government” 
and criticize the benefit principle as being “inconsistent with every significant theory of 
social and economic justice”. See also A.K. Mehrotra, Making the Modern American Fiscal 
State: Law, Politics, and the Rise of Progressive Taxation, 1877-1929, p. 113 (Cambridge 
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Applying the membership idea to corporations is more complex. From a 

purely domestic perspective, it is for the sovereign state to decide whether 

corporations have a civic duty to pay taxes. The answer would ideally be 

based on considerations of (i) efficiency (i.e. whether the corporate-tax wel-

fare is being enhanced); (ii) justice (i.e., considering its incidence, whether 

corporate taxation allocates the burden justly); and (iii) enforceability (i.e. 

whether corporations should be taxed so as to prevent their owners from 

avoiding taxes).12 Whether rightfully or not, corporate taxation seems to sur-

vive, if not for any other reason, by popular demand.13 For the purposes of 

this chapter, the author will not go into the debate regarding the desirability 

of corporate taxation, but will rather assume that, from a purely domestic 

perspective, states would choose to tax corporate income. 

Assuming that states would prefer to tax MNEs, this chapter will focus on 

their ability to do so under globalization and, more specifically, their ability 

to make independent decisions regarding the scope and level of corporate 

taxation. 

5.4.  The transformation of states from exclusive 
sovereigns into competitive market actors

Globalization and tax competition has dramatically affected the power of 

the state to regulate MNEs, adding yet another dimension to the challenges 

facing governments with regard to taxing corporations. Under globaliza-

tion, corporations – particularly MNEs – have grown to transcend national 

borders. Many of them are mobile and flexible enough to operate on a global 

U. Press 2013), who cites E. Seligman in particular as “condemning the political theory 
that buttressed the benefits principle. He argued that the benefits doctrine was based, at 
its core, on an outmoded conception of citizenship”.
12. See R.S. Avi-Yonah, Corporations, Society, and the State: A Defense of the Corporate 
Tax, 90 Va. L. Rev. 1193, p. 1213 (2004), who claims that corporate tax is under attack. 
He reviews the literature on the justification for corporate taxation, stating that “no aca-
demic has in recent years mounted a serious, convincing normative defense of why this 
cumbersome tax should be retained”. Avi-Yonah goes on to review what he considers the 
three “unconvincing … attempts to defend the existence of the corporate tax … [The first] 
defense views the corporate tax as an administratively convenient device to collect tax on 
shareholders … The second type of defense views the corporate tax as payment for some 
kind of benefit conferred by the state. [T]he third type of defense relates the corporate tax 
to the relationship between shareholders and management and views the corporate tax as 
a mechanism to regulate this relationship”. Finally, he suggests a justification of his own, 
i.e. that the role of corporate tax is to limit the power of corporate management.
13. See id., in which Avi-Yonah explains the public intuition of why corporations should 
pay taxes as a mechanism to control corporate power.
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rather than a national scale, not only in terms of their business activity, in 

which they are able to mix and match the resources of many countries, but 

also in terms of the regulatory jurisdictions to which they are subject. MNEs 

have become major players in this strategic and competitive game of tax 

and other regulatory competition. Some of them are as big and almost as 

influential as some of the states. MNEs, however, are more flexible than 

states: while states cannot relocate, MNEs are relatively mobile, and hence, 

they can elect where to incorporate and locate their headquarters and sub-

sidiaries, and sometimes even where and whether to re-incorporate. MNEs 

are also more flexible than states in the ways in which they can structure 

both their business operations and the regulatory regime to which they are 

subject. In many cases, it is very hard to actually identify one single country 

that can call an MNE its own.14 

Thus,  MNEs can often shop around for state-provided benefits and lower 

taxes. They can move their production, marketing, capital-raising and 

research and development (R&D) activities to more favourable locations, 

separately from one another as well as from their country of residence, and 

are thus often flexible enough to independently set their various factors of 

operation – including those that set residence – in various locations. Under 

globalization, MNEs “shop around” not only for resources (e.g. natural 

resources or skilled labour), but also for sovereign-provided privileges, as 

well as public goods and services. 

States in this competitive market are measured by prospective residents 

and investors according to how attractive they are, not only in terms of 

resources, but also in terms of the tax and regulatory regimes that they have 

to offer. Hence, the policies that they offer, including tax policies, should be 

competitive. Under the traditional perspective of tax sovereignty, one would 

envision a country ruled by a sovereign that is entrusted with exclusive 

powers to tax its subjects. However, under globalization, one discovers a 

decentralized international regime in which approximately 200 sovereigns 

are competing with one another for investments, tax revenues and, as is 

14. See MA. Desai, The Decentering of the Global Firm, in 32 The World Economy 9, 
pp. 1271-1273 and 1276 (2009), who describes quite a few notable examples, indicating 
that “[f]or global companies today, there are many places that can feel just like home” 
and concluding that “national identities today are mutating and it has become difficult to 
ascribe firms to individual countries … Until recently, multinational firms have located 
their legal home, their financial home and their home for managerial talent in the country 
in which they originated and this home country has determined the firm’s national identity. 
These homes are now being separated and reallocated advantageously and the home for 
managerial talent can itself be served by many locations”. 
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the subject of this chapter, residents.15 In fact, insofar as global MNEs are 

concerned, it is not even clear as to who “its residents” are. Robert Reich in 

fact raises the question as to which corporations are (and should be) part of 

a specific sovereign citizenry.16

The following sections explain why the result of this intricate competitive 

game is the de facto decline of sovereign power to tax mobile MNEs. In this 

scenario, while states are busy competing with one another, MNEs increas-

ingly gain the power to allocate taxing jurisdictions and select favourable 

taxing regimes. The ability of states to effectively tax the worldwide income 

of corporations beyond benefit taxation and to independently set their tax 

policy goals falls victim to this competitive setting. 

5.4.1. Marketization

Globalization has intensified the process of separation between states and 

“their” corporations. It provides corporations with the ability to choose 

among various jurisdictions. Thus, rather than a regime governed by a state 

with an almost monopolistic power to set the rules for a pre-determined 

group of constituents, in which the state can dictate the rules and enforce 

them by using its coercive power, states now face a competitive market 

in which they increasingly act as recruiters, bidding for residents. In this 

market, states increasingly rely on their market power rather than their 

coercive sovereign powers in order to collect taxes. Competition has thus 

transformed tax sovereignty. Although sovereigns insist on preserving their 

formal exclusive authority in tax matters, the truth of the matter is that under 

competition, it is often the international market of states rather than the 

individual sovereign state that shapes tax policies.

As for MNEs, they increasingly view the decision of where to incorpo-

rate (and sometimes even re-incorporate) or otherwise set up residence 

for tax purposes as a business decision, taking into account regulatory 

requirements and other costs and benefits in the various jurisdictions.17 

15. Note that residents for some purposes do not necessarily need to be defined as tax 
residents. 
16. See R.B. Reich, Who is Us?, Harv. Bus. Rev., pp. 3-13 (1990), available at https://
hbr.org/1990/01/who-is-us, who famously argued that “[w]hether the company happens 
to be headquartered in the United States or the United Kingdom is fundamentally unim-
portant. The company is a good ‘American’ corporation if it equips its American work 
force to compete in the global economy”.
17. See W. Schön, Playing Different Games? Regulatory Competition in Tax and Company 
Law Compared, 42 Common Mkt. L. Rev. 331 (2005), who argues that “[e]nterprises 
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The ap plicable tax rules and tax rates are likely important considerations 

for mobile corporations when weighing their residency options, including 

where to locate their headquarters,18 where  to incorporate (and sometimes 

will choose the location, which promises the highest return on investment, taking into 
account not only the specific costs of the operation but also the regulatory climate and the 
provision of public goods”. See also, in a US context, J.C. Fleming, Jr., R.J. Peroni & S.F. 
Shay, Defending Worldwide Taxation with a Shareholder-Based Definition of Corporate 
Residence, 2016 BYU L. Rev. 6, pp. 1681 and 1686 (2017): “U.S. law effectively gives 
those decision makers significant discretion in determining the residence of corporations 
engaged in international activities.”
18. For a recent review of the empirical research that supports this prediction on the effect 
of host and residence tax on the location decisions of corporations and their subsidiaries, 
see P.H. Egger & M. Stimmelmayr, Taxation and the Multinational Firm, forthcoming in 
F.R. Batiz & M. Spatareanu, Encyclopedia of International Economics and Global Trade, 
vol. 4: Foreign Direct Investment (World Scientific Publishers 2017), CESifo Working 
Paper Series No. 6384, pp. 6-7, available at https://ssrn.com/abstract=2941448. For an 
extensive discussion of the electivity of corporate residency under US laws and the prob-
lems measuring it, see D. Shaviro, The Rising Tax-Electivity of US Corporate Residence, 
64 Tax L. Rev. 377, pp. 403 and 429 (2010): “In gauging the electivity of U.S. corporate 
residence, the key issue is whether its nontax advantages to those who would choose it 
if they were tax-indifferent are low enough that any significant associated tax cost would 
lead to opting out. Unfortunately, this is hard to measure directly … In an increasingly 
integrated global economy, with rising cross-border stock listing and share ownership, 
it is plausible that U.S. corporate residence for income tax purposes, with its reliance on 
one’s place of incorporation, will become increasingly elective for taxpayers at low cost 
… Rising electivity is not nearly as great a problem, however, for existing U.S. corporate 
equity, which to a considerable degree is trapped, as it is for new equity (whether in new 
or existing corporations). In the course of this project, I have gotten the sense that rising 
electivity is not quite as far along as I had thought at the start that it might be.” See also 
M.P. Devereux & R. Griffith, The Impact of Corporate Taxation on the Location of Capital: 
A Review, 9 Swedish Econ. Policy Rev. 79 (2002); and M.A. Desai & D. Dharmapala, 
Do Strong Fences Make Strong Neighbors?, 63 Natl. Tax J. 723, pp. 724-725 (2010), 
who conclude that “[t]he evidence provided, while clearly preliminary, indicates a trend 
towards foreign incorporation by firms conducting IPOs in the U.S. stockmarket, towards 
foreign acquisition of U.S. target firms by exemption and haven domiciled companies, and 
increasing use of foreign portfolio investment by U.S. investors to circumvent U.S. world-
wide taxation”. See also International Monetary Fund (IMF), Spillovers in International 
Corporate Taxation, Policy Paper, p. 19 (IMF 2014), where it is indicated that “[b]etween 
1997 and 2007 about 6 percent of all MNEs relocated their headquarters”. Conversely, 
see E.J. Allen & S.C. Morse, Tax-Haven Incorporation for U.S.-Headquartered Firms: 
No Exodus Yet, 66 Natl. Tax J. 395, pp. 406-409 (2013), demonstrating that, despite their 
ability to choose between foreign and US incorporation, US-headquartered corporations 
that engage in international activities are in fact usually formed in a U.S. jurisdiction. 
As Knoll notes, however, “the authors do find that those U.S.-headquartered IPO [Initial 
Public Offering] companies that incorporate in tax havens have relatively more foreign 
income than those that incorporate in the United States. They interpret that result as 
suggesting that the companies that incorporate in tax havens expect to have larger tax 
benefits than would other companies from incorporating in a tax haven … Presumably, 
if U.S. incorporation was as tax efficient as tax haven incorporation … companies with 
larger foreign earnings should be no more likely than other companies to incorporate 
in tax havens”; see M.S. Knoll, Taxation, Competitiveness, and Inversions: A Response 
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re-incorporate)19 and wh ere to locate their subsidiaries and economic 

 activities.20 

State s, on their part, thus have to consider which “deals” will appeal to pro-

spective corporate residents and, obviously, which benefits they can extract 

from such residents. States don’t only compete for MNEs’ production facili-

ties (as they provide jobs and spillovers of know-how) and R&D centres 

(based on the belief that they create positive externalities), but also for such 

corporate residency. Thus, because of the benefits they can gain from their 

incorporation (e.g. the registration fees and tax revenues, even if sometimes 

minimal), host states often encourage enterprises to formally incorporate or 

relocate into their jurisdictions. States also compete for corporate headquar-

ters, as they value the benefits that hosting such headquarters might entail. 

Headquarters may confer benefits by increasing demand for white-collar 

jobs and other services often associated with corporate headquarters (e.g. 

accounting, legal and financial services),21 or could introduce other positive 

externalities.22 Thus, when headquarters determine corporate residency, as 

to Kleinbard, 155 Tax Notes, p. 619 (2017). See also Fleming, Jr., Peroni & Shay, id.: 
“Studies have shown that despite the few legal limitations on the power to choose be-
tween foreign and U.S. incorporation, U.S. headquartered corporations that engage in 
international activities are, in fact, usually formed in a U.S. jurisdiction … Nevertheless, 
it is clear that if the relevant decision makers determine that the tax benefits of foreign 
incorporation are sufficiently attractive, they have substantial freedom to elect foreign 
incorporation, particularly for foreign-headquartered subsidiaries.” For the location and 
relocation decisions of corporate residency, see J. Voget, Relocation of headquarters and 
international taxation, Journal of Public Economics 95, pp. 1067-1080 (2011). 
19. The question of corporate reincorporation’s sensitivity to tax considerations was 
highly debated in the United States in the context of corporate inversions, particularly in 
the pharma industry. See, notably, E.D. Kleinbard, “Competitiveness” Has Nothing to 
Do With It, 144 Tax Notes 1055, p. 1055 (2014), arguing that inversions are not motivated 
by tax disadvantages of US corporations. Conversely, see Knoll, id. and references cited 
therein, reviewing the (limited) available empirical literature and concluding that the data 
available is inconclusive at best, not supporting Kleinbard’s position. For the most part, 
Knoll argues in support of the opposite view.
20. For a review of the empirical literature, see Egger & Stimmelmayr, supra n. 18; 
P. Genschel & P. Schwarz, Tax Competition: A Literature Review, 9 Socio-Economic Review 
2, at 339 and 349 (2011), available at https://doi.org/10.1093/ser/mwr004.id. at 349. 
21. See J. Voget, Relocation of headquarters and international taxation, Journal of 
Public Economics 95, pp. 1067 and 1079 (2011), who finds that “within the last decade, 
6% of the multinationals in our sample have relocated their headquarters to another 
country”, and argues that “with such a turnover, countries have an incentive to present 
themselves as attractive locations for headquarters if hosting headquarters has certain 
positive externalities like an increased demand for skilled labor, a larger tax base, or even 
a better representation of the country’s interest in the decision making of the multinational 
firm”.
22. Voget, id., at 1079 considers two such possible positive externalities, namely (i) 
agglomeration effects in the form of information spillovers such that headquarters learn 
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under the real-seat approach, states may offer lower tax rates or preferable 

taxing rules (such as territoriality or a lack of controlled foreign corporation 

(CFC) rules) for corporations that place their headquarters within their juris-

dictions.23 Similarly, states may consider the prosperity of their financial 

markets (if such markets are linked to corporate residency), their banking 

system or insurance industry, assuming that such markets thrive on local 

corporate residents.

For states, favourable regulation in general – and particularly tax rules and 

tax rates – have become, to a large extent, the currency of competition. This 

puts states in an unfamiliar position. No longer do they merely impose com-

pulsory tax and regulatory requirements on their subjects solely to advance 

the collective goals of a given group. Rather, policymakers increasingly 

need to pursue taxpayers that will bring the most benefits to the state, and 

thus need to offer them the public goods and services that they find the most 

attractive for the lowest “price” in taxes.24 

Indeed, although states formally still retain the sovereign power to tax, the 

reality is that this power, in its strictly coercive version, is limited to immo-

bile constituents. As for mobile constituents, under competition, states are 

increasingly pushed to impose corporate taxes that are only as high as the 

value of the domestic resources that MNEs seek, as well as the public goods 

and services that they wish to consume. 

As Wolfgang Schön summarizes: “This market analysis of the State is grad-

ually reshaping the fiscal framework of most countries. Benefit taxation, 

which tries to picture the correlation between the supply of public goods and 

the amount of tax, is on the rise while redistribute taxation … is not easily 

accepted in this marketplace.”25

Hence, competition increasingly transforms mobile taxpayers back from 

subjects of the coercive power of the states and members of its community 

into customers willing (or not) to pay a price for the public services that 

they consume. The result is that under tax competition, the state’s ability 

from each other about input, production, and technology choices; and (ii) possible home 
bias that may support the local economy.
23. Voget, id. finds that “the presence of CFC [controlled foreign corporation] rules 
increases the likelihood of multinational headquarter relocations”. Furthermore, multi-
nationals residing in countries with tax credit systems are more likely to relocate their 
headquarters if they derive profits from foreign subsidiaries subject to low taxes. 
24. See Schön, supra n. 17 and references cited therein. 
25. Id., at 338.
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to design its own tax rules and set its independent tax rates is significantly 

limited by market forces. 

5.4.2. Fragmentation

The mobility of residents and the accompanying marketization of the gov-

ernment-constituent relationships it entails are only the tip of the iceberg. 

No less significant and too often overlooked is the ability of (certain) MNEs 

to unbundle and then reassemble packages of sovereign goods tailored to 

their specific needs. In the current globalized market, MNEs can detach 

the different functions and components of their activities from one another. 

Thus, capital can move separately from its owner, intellectual property (IP) 

can shift separately from the technology it manufactures, production can be 

separated from sales and corporations can be detached from their stakehold-

ers. Important for the purposes of this chapter is the fact that corporations do 

not have to reside where they do business, where their stakeholders reside, 

where they raise their capital or where their R&D or technology is located. 

Even their headquarters can be unbundled, as features that were once con-

sidered distinct features of corporate headquarters (such as the home of 

managerial talent)26 and the location of their financial operations27 can be 

separated, and their legal residency does not necessarily need to follow. As 

Mihir Desai argues:

The archetypal multinational firm with a particular national identity and a cor-

porate headquarters fixed in one country is becoming obsolete as firms continue 

to maximise the opportunities created by global markets. National identities 

can mutate with remarkable ease and firms are unbundling critical headquar-

ters functions and reallocating them worldwide. The defining characteristics 

of what made a firm belong to a country – where it was incorporated, where it 

was listed, the nationality of its investor base, the location of its headquarters 

functions – are no longer unified nor are they bound to one country.28

The corporate structure and the differing criteria for residency among juris-

dictions enable them to choose to set up their residency in any number of 

locations. “The idea of firms as national actors rooted in their home coun-

tries is becoming outdated.”29 

26. See, for example, Desai, supra n. 14, at 1277-1278, describing the many ways in 
which MNEs can unbundle the home for managerial talent.
27. Id., at 1278.
28. Id., at 1271-1272.
29. Id. 
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Moreover, in the current market of states, MNEs are often able not only to 

shop for their jurisdiction of choice, but also to buy “à la carte” fractions of 

regimes of different state sovereignties. This fragmentation of sovereignty 

occurs in many areas of state regulation,30 but tax – formerly the quintes-

sential, all-encompassing coercive legal regime – seems particularly ame-

nable to such tailoring. This is partly the work of exceptionally skilled tax 

planners,31 but is also a direct result of states’ policies that allow for the 

unbundling of state-provided goods and services.

Thus, in contrast to the classic mobility story discussed in section 5.4.1., 

which revolves around the vision of a market of states that offer take-it-

or-leave-it package deals of legal rules, services and taxes, the fragmenta-

tion perspective highlights the electivity and flexibility of these packages. 

Instead of looking at the ability of corporations to shift their choice of juris-

diction en bloc by moving their residency to a new jurisdiction, fragmenta-

tion stresses their ability to mix and match regimes. In other words, unlike 

the famous Tiebout model, which convincingly explained why tax competi-

tion between jurisdictions that offer “bundles” of public goods and services 

for perfectly mobile taxpayers could provide efficient provision of such 

public goods and services,32 states under the current competitive regime do 

not necessarily offer pre-determined bundles of services. 

Thus, for example, under the present fragmented regime, businesses could 

simultaneously (i) seek to incorporate in a country that offers the best cor-

porate governance (for the lowest costs); (ii) place their headquarters (or 

parts thereof)33 in the country that offers the best environment for their 

30. T. Dagan, The Global Market for Tax & Legal Rules, 21 Fla. Tax Rev. 148 (2017), 
available at https://ssrn.com/abstract=2506051 and http://dx.doi.org/10.2139/ssrn.2506051.
31. Specifically, although residency and source of income are still the official criteria 
for tax liability, tax planners use a host of techniques to de facto opt out of a jurisdic-
tion, and they often manage to do so without actually relocating their client’s residency 
or economic activities. Tax planners siphon off income through beneficial tax treaties to 
and from low-tax jurisdictions, thereby avoiding taxation at source. They use hybrid en-
tities and transfer pricing to allocate revenues to low-tax jurisdictions, as well as employ 
earning stripping to erode the tax base and construct creative derivatives. The ability of 
MNEs to tax-plan varies across jurisdictions and is ultimately a matter of the loopholes 
in the local tax system and the extent of domestic enforcement of the tax laws. Yet, there 
is no doubt that combined, the often conflicting tax laws of all states have created this 
fragmented international tax landscape, whereby flexible and well-advised taxpayers 
often have the ability to assemble the tax regime of their choice. For more on this, see 
T. Dagan, International Tax Policy: Between Competition and Cooperation (Cambridge 
U. Press 2018). 
32. C.M. Tiebout, A Pure Theory of Local Expenditures, 64 J. Pol. Econ. 5 (1956).
33. Desai, supra n. 14, at 1274 describes how “managers will make conscious choices 
about how to unbundle activities that have traditionally been centered in a home country 
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executives, as well as the best lawyers, accountants and other white-collar 

service providers; (iii) register their securities for trade on the stock market 

of a third country that may offer the most thriving financial markets; (iv) 

select the court system of a fourth country by using the appropriate choice 

of law rules; (v) locate their IP (and if the recent base erosion and profit 

shifting (BEPS) deliverables are to be followed, probably also their R&D) 

in yet another jurisdiction; and (vi) produce and sell their products in further 

other jurisdictions. Important to the discussion of this chapter, businesses 

can often “park” their tax residency34 (and thus pay residence-based taxa-

tion) separately from other services. This fragmentation allows MNEs to 

shop for the best available jurisdiction under each category, often without 

the need to bundle it with other categories, and therefore without having to 

pay the price in the form of taxes. This ability of MNEs to unbundle the pub-

lic services offered by the state further drives states to charge a separately 

competitive “price” for each of the goods and services they provide. States 

could, of course, decide to bundle some public services and regulations 

together. However, when there are enough alternatives in other states that 

offer such services “à la carte”, they can only impose such bundling when 

the demand for their services is exceptionally high. 

Some states could possibly charge rents for a superior corporate governance 

regime35 or for a well-functioning capital market.36 Others can collect rents 

for another competitive advantage. States can capitalize on desirable natural 

or human resources or for their specialization in hosting corporate head-

quarters37 or specific industries, such as insurance corporations in Bermuda 

or high-tech industries in Silicon Valley.38 Some states can collect rents for 

headquarters” and explains that “[p]olicymakers in countries around the world have to 
understand how to create attractive homes for firms”.
34. To use Palan’s term, found in R. Palan, Tax Havens and the Commercialization of 
State Sovereignty, 56 International Organization 1, p. 151 (2002). )
35. See E.L. Talley, Corporate Inversions and the Unbundling of Regulatory Competition, 
p. 4 (2014), arguing that the United States can charge relatively high corporate taxes since 
it has bundled its tax system with its corporate governance regime.
36. Thus, for example, the United States used the comparative advantages of its capital 
markets to successfully promote FATCA. See J. Blank & R. Mason, Exporting FATCA, 
142 Tax Notes 1245 (2014).
37. See Desai, supra n. 14, at 1283, arguing that “[u]ltimately, countries must respond 
to these developments with efforts toward increased specialisation and greater investments 
in human capital. All of these headquarters functions require highly-skilled workforces so 
countries that invest in education and training will be attractive locations for the headquarters 
functions”. Desai notes tax haven countries as instructive examples of such specialization 
in hosting headquarters, and Ireland as specializing as “the premier regional headquarters 
for multinational firms”.
38. See, for example, Shaviro, supra n. 18, describing Israeli high-tech executives as 
arguing that if they do not have a US presence, they are not “in the game”.
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the network externalities they provide, even when other jurisdictions offer 

similar (or better) standards.39 Thus, states that have established themselves 

as “hubs” in certain areas will be able to collect higher “prices” than others. 

Particularly strong states may even base some features or activities on the 

payment of residence-based taxation without undermining their own inter-

ests. Such taxes, however, are limited to the demand for the resources and 

services that the state offers. 

In other words, even if, for the sake of the discussion of this chapter, one 

ignored aggressive tax planning (such as the strategies highlighted in the 

OECD BEPS Project), states’ ability to tax mobile MNEs while under tax 

competition is limited to the value of benefits that a state has to offer MNEs. 

The “price” that the state can collect will obviously depend on the level of 

elasticity of demand and supply. Thus, inasmuch as mobility is imperfect, 

states’ ability to tax will increase. Similarly, the scarcer the supply of the 

specific public goods or services or the availability of an alternative regula-

tory environment, the greater the ability of such a state to impose higher 

taxes. Hence, when states cooperate to coordinate their regulatory regimes 

(or their tax prices), the competitive pressure will diminish. However, when 

states actively compete with one another, competition will push them to 

offer the most attractive regimes for the lowest “price” on each regulatory 

front. 

5.5. The resulting shift of power from states to MNEs 

The result of this global competitive and fragmented market for states is 

a shift in power. The power to set a state’s taxes is no longer the ultimate 

domain of the sovereign authority. Instead, this competitive regime effec-

tively puts the power to allocate taxing jurisdictions among the states into 

the hands of MNEs, i.e. the consumers of such services. The rational move 

for MNEs is to seek the jurisdiction that minimizes their costs and provides 

them with the most benefits. As part of these costs and benefits, they will 

seek the jurisdiction that provides them with the best public services and 

desirable regulation for the lowest taxes for each of the aspects of their 

activities separately.40 All too often, they choose to place parts of their prof-

39. Voget, supra n.18, at 1080 discusses the possible agglomeration effect of countries’ 
attracting headquarters.
40. Empirical research on the effect of taxes on corporate investment decisions is grow-
ing. For a recent review of the literature, see P. Genschel & P. Schwarz, supra n. 20, who 
conclude: “There is a huge empirical literature on corporate tax Arbitrage … One strand 
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its completely out of reach of any jurisdiction.41 To put it bluntly, it is 

increasingly not the coercive power of the state, but rather market forces 

that determine the taxes that the state can effectively collect. 

Residence-based taxation could, theoretically, serve as a safeguard for states 

to allow them to collect taxes based on membership rather than benefit taxa-

tion. Under residence-based taxation, states could plausibly impose duties to 

pay taxes on “their” corporations regardless of where their income is being 

produced. After all, states are still the ones who make incorporations pos-

sible and can set corporate residency according to their laws. However, in 

practice, most states do not effectively tax “their” MNEs on their worldwide 

income.42 Moreover, because the marginal cost of such corporate residence 

has analyzed the tax-sensitivity of FDI [foreign direct investment]. Some authors suspect 
this sensitivity to be low because taxation is only one factor in the locational calculus of 
multinational companies. Other factors include good public infrastructure, access to new 
technology, a well-educated labour force and social and political stability. To the extent 
that these other factors are tax financed, high taxes can attract rather than deter FDI … 
Most econometric studies show, however, that FDI is negatively affected by taxation … 
The other strand of the literature focuses on profit shifting. The basic conclusion is that 
profit shifting is even more sensitive to corporate taxation than FDI.”
41. Income shifting to tax havens is infamous. Though it is hard to estimate its exact 
magnitude, anecdotal data on investments through famous tax havens are telling: “[B]y 
searching through the IMF Co-ordinated Direct Investment Survey (CDIS), it emerges that 
in 2010 Barbados, Bermuda and the British Virgin Islands received more FDIs (combined 
5.11% of global FDIs) than Germany (4.77%) or Japan (3.76%). During the same year, 
these three jurisdictions made more investments into the world (combined 4.54%) than 
Germany (4.28%). On a country-by-country position, in 2010 the British Virgin Islands 
were the second largest investor into China (14%) after Hong Kong (45%) and before the 
United States (4%). For the same year, Bermuda appears as the third largest investor in 
Chile (10%). Similar data exists in relation to other countries, for example Mauritius is 
the top investor country into India (24%), while Cyprus (28%), the British Virgin Islands 
(12%), Bermuda (7%) and the Bahamas (6%) are among the top five investors into Russia”; 
see OECD, Addressing Base Erosion and Profit Shifting, p. 17 (OECD 2013), available 
at http://dx.doi.org/10.1787/9789264192744-en.
42. In fact, the recent trend among countries is towards territoriality (i.e. exemption of 
(even the) dividend income from foreign affiliates). Many countries have shifted from a 
worldwide system to an exemption system for dividends that local shareholders receive 
from their foreign affiliates. In 2009, Japan and the United Kingdom, which were two 
of the three G-7 countries still levying a repatriation tax on corporate foreign dividends, 
switched to a policy of dividend exemption (territoriality). See T. Matheson, V. Perry & 
C. Veung, Territorial vs. Worldwide Corporate Taxation: Implications for Developing 
Countries, IMF Working Paper 13/205 (IMF 2013). By 2010, Austria, Belgium, Canada, 
China, France, Finland, Germany, India, Italy, Japan, Luxembourg, the Netherlands, Russia, 
Spain, Switzerland and the United Kingdom were all exempting foreign business income 
unilaterally by offering an exemption of at least 95% of the dividends received from foreign 
affiliates. See PricewaterhouseCoopers, A Comparison of Key Aspects of the International 
Tax Systems of Major OECD and Developing Countries (10 May 2010), available at http://
businessroundtable.org/sites/default/files/BRT_14_country_international_tax_compari
son_20100510.pdf.
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The resulting shift of power from states to MNEs 

by the state is negligible, there are many states that are willing to offer such 

residency for (almost) nothing.43 Additionally, since incorporation today is 

rather standard (as opposed to the “custom-made” charters of old times), 

incorporating under a different jurisdiction may often be equally suitable 

for the corporation. One would think that the low costs of setting residency 

would come at a price of inferior public goods and services. However, due to 

fragmentation, MNEs do not even have to “buy” the entire package of pub-

lic goods and services along with such residency, and hence should not care 

much about the public goods being provided by their residence of choice. 

This result frustrates states (and some of their residents) who believe that 

MNEs should share their profits with states,44 while MNEs often feel, or at 

least argue, that they are entitled to the benefits of their ingenuity and risk-

bearing.45 States’ frustration over tax competition has led many to support 

multilateral cooperation to curtail tax competition, claiming that countries 

must cooperate to set and enforce a high enough rate of tax to reclaim their 

sovereign power to sustain their tax base and support their welfare states.46 

However, the question remains as to whether this is desirable or could be a 

viable path forward.

43. Tax haven countries are of course famous for providing such nominal residency; 
see, for example, R. Palan, R. Murphy & C. Chavagneux, Tax Havens: How Globalization 
Really Works (Cornell U. Press 2010).
44. See, for example, OECD, supra n. 41: “There is a growing perception that gov-
ernments lose substantial corporate tax revenue because of planning aimed at shifting 
profits in ways that erode the taxable base to locations where they are subject to a more 
favourable tax treatment.”
45. Id.: “Business leaders often argue that they have a responsibility towards their 
shareholders to legally reduce the taxes their companies pay. Some of them might consider 
most of the accusations unjustified, in some cases deeming governments responsible for 
incoherent tax policies and for designing tax systems that provide incentives for Base 
Erosion and Profit Shifting (BEPS).”
46. See, for example, R.S. Avi-Yonah, Globalization, Tax Competition, and the Fiscal 
Crisis of the Welfare State, 113 Harv. L. Rev. 1573, pp. 1575-1603 (2000); Y. Brauner, An 
International Tax Regime in Crystallization – Realities, Experiences and Opportunities, 
56 Tax L. Rev. 259 (2003); and Y. Brauner & P. Pistone, Introduction, in BRICS and the 
International Tax Regime, p. 3 (IBFD 2015). This was also the reason for supporting the 
current BEPS initiative; see OECD, Explanatory Statement, p. 4 (OECD 2015), avail-
able at https://www.oecd.org/ctp/beps-explanatory-statement-2015.pdf: “In a globalised 
economy, governments need to cooperate and refrain from harmful tax practices, to ad-
dress tax avoidance effectively, and provide a more certain international environment 
to attract and sustain investment. Failure to achieve such cooperation would reduce the 
effectiveness of CIT [corporate income tax] as a tool for resource mobilisation, which 
would have a disproportionately harmful impact on developing countries.”
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5.6. Can states regain taxing powers?

Assuming that states are interested in regaining their power to tax MNEs 

based on their residency, the question thus arises as to whether (and how) 

they can do so by cooperating among themselves. If all states cooperated 

in imposing a coordinated corporate tax, presumably, MNEs would have to 

pay residence-based taxes somewhere and states would be able to collect 

more taxes. 

In order to effectively tax corporations based on their residency, states will 

have to overcome at least one the two problems described in section 5.4.2.47 

First, there is unbundling, i.e. the ability of MNEs to “buy” residency sepa-

rately from other public goods and services, and the second problem is 

competitive pricing, which pushes states to collect taxes at or close to their 

marginal cost of providing public services, which is often close to zero. 

Hypothetically, a cooperative mechanism could tackle either (or both) of 

these processes. States can theoretically cooperate to limit unbundling and/

or could coordinate their “prices”, or taxes. However, there are many rea-

sons to doubt the attainability and sustainability – as well as the desirabil-

ity – of such cooperative solutions. 

Consider attaining such agreement first. Reaching agreement among states 

on each of (and even more so, on both) of the issues, i.e. bundling and pri-

cing, is obviously extremely hard to achieve, to say the least. 

To illustrate the magnitude of the complexity involved, a brief example of 

such a possible cooperative mechanism can be considered. Assume that the 

goal is to try and force states to bundle corporate residency with “member-

ship”, i.e., with a certain package of regulation and other public goods (and 

their costs) that requires collective financing. If all states were to subscribe 

to such bundling (that is, if all states committed to providing certain ser-

vices only as part of a membership package and in return for the payment 

of residence-based taxes), offering nominal residency “à la carte” would be 

prevented, and states would be able to impose residence-based taxation (or 

specialize in a no-tax-no-services regime). 

47. It is important to note that such cooperation requires more than preventing tax 
planning, which the BEPS initiative seems to focus on. Tax planning and tax evasion 
both certainly allow taxpayers to more freely shift their income between states, thus lim-
iting states’ ability to collect taxes on a residence base and undermining tax sovereignty. 
However, the major achievement of preventing them will not be enough for the purpose 
of taxing MNEs on a residence basis if states continue competing for corporate residency 
and fragmentation is sustained. 
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Such agreement, however, is not only extremely hard to achieve (as, like 

any coordination, it requires many states to change existing practices), but it 

also raises the question of what membership actually entails. This question 

is deeply connected to states’ collective identity: should the membership 

package – and thus the services that states commit to provide only to their 

own residents – include being subject exclusively to the jurisdiction of local 

courts? What about the use of domestic financial markets, the ability to hire 

local workers and the right to run certain businesses within the country (e.g. 

banking and insurance)? 

Even if achieved, such coordination will be extremely difficult (if not impos-

sible) to sustain due to classic collective action problems. Each suggested 

baseline for such cooperation would be subject to defection by individual 

states that may be willing to offer specific public goods and services to 

non-residents for a price. Thus, if some states keep providing residency with 

minimal taxes and services and others keep offering foreign corporations 

the ability to trade on their markets, employ their residents or use their IP 

regime without paying “membership fees”, competition will prevent them 

from collecting taxes beyond the market value of the services that MNEs 

actually consume. 

However, in the author’s opinion, even if such cooperation is successful, it 

is also undesirable, since it seriously limits the current benefits of globaliza-

tion, regressing to the days when each MNE had to have a charter from a 

king with unlimited sovereign powers. This cooperation among states could 

be described as a collusion among them to split the market, which the author 

believes to be undesirable. Collusion to split the market curbs efficiency, 

since bundling requires MNEs that find one component of the services pro-

vided by a certain country attractive to purchase the entire bundle, even 

though they could have found superior services for better prices elsewhere.48 

Collusion also limits the ability of markets to control state power and regu-

late governmental waste, since without effective competition, governments 

48. See M.A. Kane & E.B. Rock, Corporate Taxation and International Charter 
Competitions, 106 Mich. L. Rev. 1229 (2008), suggesting that the overlapping nature of 
the corporate law and corporate tax law causes efficiency costs to the extent that corpora-
tions are steered into suboptimal legal regimes from a corporate law standpoint and that 
states collectively unbundle tax and corporate residency: “[T]he optimal way to preserve 
charter competition in a world where jurisdictions compete globally for their tax bases 
is to coordinate rules across jurisdictions to require distinct locational rules for corporate 
law and corporate tax purposes. In that case, the markets for corporate law and corporate 
tax law would be severed from one another in virtue of the substantive rule of location. 
Although such equilibrium is unlikely to arise spontaneously through domestic law alone, 
we suggest that one could achieve the required coordination through treaties.”
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have less of an incentive to restrict their size and provide efficient public 

goods and services.

Finally, the author expresses concern that such cooperation might result in 

an undermining of global justice. While it is true that multilateral coopera-

tion may be essential in order to enable states to collect enough taxes to 

support domestic public goods and distributive justice, it may work to the 

disadvantage of developing countries. The author’s concern is that some 

countries – namely those that will not be able to compete on the market for 

corporate residency under the new (bundling) rules – may lose some of the 

current benefits of tax competition without gaining enough tax revenues to 

compensate them for it. Among such countries, the key ones are develop-

ing countries that are mainly hosts and may not be as attractive for resident 

MNEs under the new agreement. If MNEs are left to select their own resi-

dency, developed countries may have an advantage in attracting them. The 

described multilateral bundling agreement would simply replace the current 

ability of MNEs to allocate tax bases among countries with a different abil-

ity to allocate residence-based taxation among them. If, as the author sus-

pects, developed countries may be in a position to offer superior residence 

jurisdictions, thanks to their more developed capital markets, more attractive 

location for headquarters operations and superior governance and rule of 

law (and assuming corporate residency under the agreement will be bundled 

with these features), MNEs could have a preference for residing in such 

countries, allowing them to collect increased taxes and build a superior pub-

lic infrastructure for corporate residents. The countries that might enjoy the 

comparative advantage under the bundling agreement depends, of course, 

on the specific details of such an agreement. How such taxes are allocated 

between them and host countries is, again, a question to be determined by 

the multilateral negotiations. Other important questions include those of (i) 

what exact features would constitute residency; (ii) which resources, goods 

and services would be bundled with it; and (iii) if credits for foreign taxes 

would be allowed. 

In order to protect developing countries, which are typically host coun-

tries, states must take special care to make sure that any such coordination 

does not disproportionally benefit rich countries.49 Unfortunately, given 

49. For a comprehensive collection of essays exploring the effect of tax competition 
on developing countries and proposals for equitable and development-supportive policies, 
see Y. Brauner & M. Stewart, Tax, Law and Development (Edward Elgar 2013).
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past cooperative agreements, this is not an obvious interest of multilateral 

negotiations. Cooperative agreements tend to benefit developed countries.50

In other work, the author describes in detail past cooperative efforts on 

international taxation and explains why, in many of these cases, developed 

countries’ interests prevailed.51 In summary, the author argues that this had 

to do with the control that developed countries had in the international 

agenda, their superior power to cooperate with each other and their con-

trol over a compatible standard in a network-structured market.52 Although 

recent developments indicate greater inclusion of developed and emerging 

economies in global processes, it is still too early to indicate how successful 

they may prove. 

5.7. Conclusion

The current international tax regime is competitive. It is both marketized 

and fragmented. Under this regime, MNEs effectively control the allocation 

of tax bases among states’ jurisdictions, thus effectively preventing states 

50. Sheppard has commented, for example, that “the international system has been set 
up to preserve residence-based taxation by rich capital-exporting countries at the expense 
of everyone else. Under the OECD model treaty, which rich countries impose on others, 
whenever there is a conflict or a possibility of double taxation, the source country is required 
to cede its primary right to tax”; see L. Sheppard, Revenge of the Source Countries, Part 
IV: Who Gets the Bill?, 40 Tax Notes Intl. 411, p. 416 (2005). See also R.S. Avi-Yonah, 
Bridging the North/South Divide: International Redistribution and Tax Competition, 26 
Mich. J. Intl. L. 371 (2004). See also V. Thuronyi, Tax Treaties and Developing Countries, 
in Tax Treaties: Building Bridges between Law and Economics, pp. 441 and 445 (M. Lang 
et al. eds., IBFD 2010), who stresses the costs of treaty negotiations and concludes that 
most developing countries likely decide against the negotiation of tax treaties. See also 
R. Hellawell, United States Income Taxation and Less Developed Countries: A Critical 
Appraisal, 66 Colum. L. Rev. 1393, p. 1419 (1966); K.B. Brown, Missing Africa: Should 
U.S. International Tax Rules Accommodate Investment in Developing Countries?, 23 U. 
Penn. J. Intl. Econ. & L. 45 (2002); and E. Baistrocchi, The Use and Interpretation of Tax 
Treaties in the Emerging World: Theory and Implications, 4 Brit. Tax Rev. 352, p. 353 
(2008).
51. Dagan, supra n. 31, at ch. 5.
52. Moreover, Speck notes that “even if one were to minimize any efficiency losses 
and also satisfy the demands of global justice – a Herculean task, admittedly – a coopera-
tive solution to corporate residence still might prove impossible. If states must change 
existing laws to accommodate this cooperative solution, and to the extent that state laws 
apply both to multinationals and purely domestic corporations, then any cooperative 
regime creates a wedge between the interests of cooperating states and those of domestic 
corporate businesses. This divergence, I suspect, might prove impossible to resolve”. See 
also S. Speck, who reviews a new work by T. Dagan, The Future of Corporate Residency, 
TaxProf Blog, available at http://taxprof.typepad.com/taxprof_blog/2017/10/weekly-ssrn-
tax-article-review-and-roundup-1.html.
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from collecting taxes based on corporate residence. Cooperation among 

states to restore their ability to tax MNEs based on corporate residence 

could, hypothetically, have states bundle together various features of their 

collective goods and services. Such cooperation, however, is extremely dif-

ficult – if not impossible – to attain and sustain. Moreover, even if attainable 

(and depending on its specific conditions), its results are not necessarily 

desirable. Such cooperation may entail inefficiencies and carry the risk of 

benefiting developed countries at the expense of developing ones. Given 

these possibilities, the author fears that the future of residence-based taxa-

tion for MNEs is not very hopeful. 
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Chapter 6

Austria

Johannes Heinrich and Mona Philomena Ladler*

6.1.  (Tax) residence in the domestic context 

6.1.1. Civil law, corporate law and other non-tax areas 

6.1.1.1.  Statutory seat as a decisive factor

In order to determine whether a person falls under the personal and territo-

rial scope of legislation, a territorial assignment of the person is necessary. 

This assignment is achieved by defining criteria that indicate a certain nexus 

between a particular person and a particular territory and the legislation in 

force there. In the case of natural persons, nationality, domicile and perma-

nent place of residence play an essential role. In the case of legal persons, 

the place of the headquarters, the head office or the management or the 

place of a branch office can be decisive for the territorial assignment. The 

assignment also depends on the purposes of the respective laws: In some 

cases, a company is permitted to determine the connecting factor – without 

regard to the actual circumstances – more or less autonomously, by means 

of a mere statutory determination. In other cases, however, for the effective 

enforcement of the law and the avoidance of circumventions of the law, it 

is necessary to take into account actual circumstances.1

In Austria, the specific statutes for all different kinds of companies with 

legal personality provide that the seat of the company must be determined 

within the contract of association.2 The place where the seat is to be located 

* Prof. Johannes Heinrich (tax law) and Dr. Mona Philomena Ladler (private law) 
are staff members of the Law Institute of the Alpen-Adria-Universität Klagenfurt.
1. M. Heidinger & A. Schneider, in AktG (infra n. 2), vol. 1, 5th ed., sec. 5, MN 1 
(P. Jabornegg & R. Strasser eds., Manz 2011).
2. AT: Austrian Stock Corporation Act [Bundesgesetz über Aktiengesellschaften 
(Aktiengesetz, AktG)], 1965 (amended 2017), sec. 17, no. 1, National Legislation IBFD; 
AT: Austrian Act on Companies with Limited Liability [Gesetz vom 6. März 1906, über 
Gesellschaften mit beschränkter Haftung (GmbHG)], 1906 (amended 2017), sec. 4, para. 1, 
no. 1, National Legislation IBFD; AT: Austrian Act on Cooperatives [Gesetz vom 9. April 1873, 
über Erwerbs- und Wirtschaftsgenossenschaften (Genossenschaftsgesetz, GenG)], 1873 
(amended 2016), sec. 5, no. 1, National Legislation IBFD; and AT: Austrian Act on Private 
Foundations [Bundesgesetz über Privatstiftungen und Änderungen des Firmenbuchgesetzes, 
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is regulated differently in the laws.3 In any case, the seat of a company must 

be located within Austria. This is due to the fact that all companies start 

existing upon entry into the commercial register. The commercial register is 

administered by the courts of first instance, with the competent court being 

determined by the location of the “main office4 or seat” of the company 

(section 120 Jurisdiction Act (Jurisdiktionsnorm, JN)). Without a domestic 

seat, no Austrian court is competent, and registration in the Austrian com-

mercial register is hence not possible. Consequently, the company cannot 

be established under Austrian law.5 

Whether the seat of a company is subject to free choice or must be located 

in a specific place is regulated differently in the various company law acts:

− for partnerships, i.e. the general partnership (Offene Gesellschaft) and 

limited partnership (Kommanditgesellschaft), section 106 of the 

Commercial Code provides that the partnership must be registered at 

the place at which it is seated. This is understood as the place where the 

head office is located.6 Therefore, the seat of a partnership is determined 

by its head office.7 Since partnerships are treated transparently for tax 

purposes, they will not be discussed in more detail; 

− companies with limited liability (LLCs, or Gesellschaft mit beschränk-
ter Haftung) and joint stock companies (Aktiengesellschaft) must des-

ignate the place of their seat in the company agreement.8 The statutory 

seat can be a place of a business, the place of the head office or the place 

of the central administration.9 The place that is designated as the seat 

des Rechtspflegergesetzes, des Gerichtsgebührengesetzes, des Einkommensteuergesetzes, 
des Körperschaftsteuergesetzes, des Erbschafts- und Schenkungssteuergesetzes und der 
Bundesabgabenordnung (Privatstiftungsgesetz, PSG)], 1993 (amended 2015), sec. 9, 
para. 1, no. 4, National Legislation IBFD. 
3. See infra n. 6-14. 
4. AT: Austrian Jurisdiction Act [Gesetz vom 1. August 1895, über die Ausübung 
der Gerichtsbarkeit und die Zuständigkeit der ordentlichen Gerichte in bürgerlichen 
Rechtssachen (Jurisdiktionsnorm, JN)] (amended 2017), sec. 120, National Legislation 
IBFD. For the purposes of sec. 120 JN, the “main office” is used for the determination 
of the seat of a sole entrepreneur.
5. C. Zib, in UGB (infra n. 16), vol. 1, sec. 12, MN 8 (C. Zib & M. Dellinger eds., 
LexisNexis 2010); and T. Ratka, in GmbHG sec. 5, MN 78 (M. Straube, T. Ratka & 
R.A. Rauter eds., Manz 2014).
6. U. Torggler, in UGB (infra n. 16), vol. 1, 4th ed., art. 106, MN 18 (M. Straube, 
T. Ratka & R.A. Rauter eds., Manz 2016); and Zib, id., at sec. 106, MN 6.
7. Torggler, id., at sec. 106, MN 6-7. 
8. See all references mentioned in supra n. 2. 
9. AktG, at sec. 5; GmbHG, at sec. 5, para. 2; Heidinger & Schneider, supra n. 1, at 
sec. 5, MN 7; and Ratka, supra n. 5, at sec. 5, MN 74 et seq.
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of the company is subject to free choice, as long as the place is within 

Austria;10

− for cooperatives, it is only provided that their seat must be determined 

in the cooperative agreement.11 The Austrian Act on Cooperatives 

(Genossenschaftsgesetz) does not contain further provisions governing 

the place of the seat of the cooperative. In general, the seat is deter-

mined by the head office or a place of business;12 and

− for private foundations, it is provided for that the seat of the foundation 

must be determined within the foundation declaration13 and that the seat 

must be in Austria.14

All of these forms of companies (foundations) have in common, among 

other things, that the seat of the company (foundation) must be determined 

in the company agreement (foundation declaration) and must be filed with 

the commercial register.15 Therefore, the notion of Sitz could be translated 

into English as either “statutory seat” or “registered office”. On the other 

hand, foreign companies must be registered in the commercial register if 

they have a branch in Austria.16 The term “registered office” is more suitable 

to describe such domestic branch of a foreign company. Thus, for domes-

tic companies, the term “statutory seat” is further used in this chapter to 

translate the German term Sitz. In any case, the place of the statutory seat, 

which, to a certain degree, is subject to free choice, must be distinguished 

from the place at which the real seat (i.e. the place of central administra-

tion) is located. According to the doctrine, a company may only have one 

statutory seat.17

10. Until 31 December 2006, for a limited liability company (LLC), any place within 
Austria could be determined. With statute BGBl. I Nr. 120/2005, the provisions governing 
the seat of an LLC were adapted to the provisions governing the seat of a stock company. 
The rule in force no longer explicitly requires that the seat be within Austria. Without a 
domestic seat, the LLC could not be registered in the commercial register anyway and 
thus would not start to exist (see sec. 6.1.1.1.). See also Heidinger & Schneider, supra 
n. 1, at sec. 5, MN 9; and Ratka, supra n. 5, at sec. 5, MN 73.
11. GenG, at sec. 5, no. 1.
12. H. Astl & G. Steinböck, in GenG sec. 5, MN 4 (M. Dellinger ed., LexisNexis 2014).
13. PSG, at sec. 9, para. 1, no. 4.
14. Id., at sec. 1, para. 1.
15. This does not apply to partnerships because no form of the company agreement is 
required; see Zib, supra n. 5, at sec. 106, MN 28.
16. AT: Commercial Code [Bundesgesetz über besondere zivilrechtliche Vorschriften für 
Unternehmen (Unternehmensgesetzbuch, UGB)] 1897 (amended 2017), sec. 12, para. 1, 
National Legislation IBFD. 
17. See, for example, Heidinger & Schneider, supra n. 1, at sec. 5, MN 13 and refer-
ences cited therein.
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6.1.1.2.  The real seat as a connecting factor in international cases

According to section 10 of the Private International Law Act (Bundesgesetz 
über das internationale Privatrecht, IPRG),18 the lex societatis is deter-

mined by the real seat of the head office. Austria follows the “real seat 

theory”. There is both an internal and an external dimension of the real seat. 

From an internal point of view, this is the place at which leading manage-

ment decisions are implemented on a daily basis.19 The external dimension 

requires visibility of management activity, which entails a certain degree 

of organization (e.g. an office, secretary and computers) on a continuous 

basis. Both requirements are met by the place of general direction, whereas 

the place of the accounting department, the shareholders meeting or the 

registered office (if different from the real seat) do not suffice.20 

Section 10 of the IPRG states that a company formed under foreign law 

that has its real seat within Austria is not regarded as a legal entity under 

Austrian law.21 A transfer of the seat into Austria leads to the loss of legal 

personality. To regain its legal personality, the company would have to be 

newly established as a company under Austrian law. If, on the contrary, a 

company is formed under Austrian law and has its statutory seat within 

Austria, in practice, it is always treated as a legal person in Austria, regard-

less of whether it was managed from a foreign country from the very begin-

ning or the company’s real seat was subsequently transferred to a foreign 

country.22 

Section 10 of the IPRG is not applicable to cases within the European 

Union.23 According to article 49 of the Treaty on the Functioning of the 

European Union (TFEU), restrictions to the freedom of establishment of 

nationals of a Member State are prohibited. Companies or firms formed 

in accordance with the law of an EU Member State that have their regis-

18. AT: Private International Law Act [Bundesgesetz über das internationale Privatrecht 
(IPRG)] 1978 (amended 2015), National Legislation IBFD.
19. See G. Eckert, Internationales Gesellschaftsrecht, p. 30 et seq. and references cited 
therein (Manz 2010); AT: OGH [Supreme Court], 7 Oct. 1998, 3 Ob 44/98m; and AT: 
OGH, 28. Aug. 1997, 3 Ob 93/97s.
20. B. Verschraegen, in ABGB (infra n. 35), 4th ed., on sec. 10 IPRG, MN 3 (P. Rummel 
& M. Lukas eds., Manz 2004). See also M. Neumayr, in ABGB (infra n. 35), 5th ed., on 
sec. 10 IPRG (supra n. 18) MN 1 (H. Koziol, P. Bydlinski & R. Bollenberger eds., Verlag 
Österreich 2017).
21. AT: OLG Wien [Higher Regional Court Vienna], 19 Sept. 2006, 28 R 53/06d = NZ 
2007, V 28; and AT: OGH, 27 Apr. 2006, 6 Ob 45/06w. See also G. Eckert, Internationales 
Gesellschaftsrecht, p. 66 (Manz 2010).
22. Heidinger & Schneider, supra n. 1, at sec. 5, MN 10 and references cited therein.
23. AT: OGH, 15 July 1999, 6 Ob 123/99b = NZ 2000, 49.
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tered office, central administration or principal place of business within 

the European Union are to be treated in the same way as natural persons 

(article 54 TFEU). The freedom of establishment includes the right to set 

up agencies, branches or subsidiaries in other Member States. The Court 

of Justice of the European Union (ECJ) ruled that the freedom of establish-

ment requires recognition of foreign companies incorporated in another 

Member State. The governing law of the Member State in which a company 

is incorporated determines the lex societatis (incorporation theory), even if 

the real seat is transferred to another Member State.24 Member States must 

not impose additional obligations on foreign companies (i.e. import restric-

tions). However, Member States may otherwise restrict their own companies 

from moving to another Member State (i.e. export restrictions). As the ECJ 

confirmed in Cartesio,25 Member States might deprive companies of their 

legal personality when moving the real seat to another jurisdiction.26 In 

Austria, only in the case of transferral of the statutory seat to another coun-

try will a domestic company lose its legal personality.27

However, this does not apply to cross-border transformations, which are 

accepted by the importing Member State.28 Therefore, a foreign company 

can transform into a domestic company by transferring their statutory seat to 

Austria. The company keeps its corporate identity, but must comply with the 

domestic requirements concerning minimum capital, statutes, internal orga-

nization of the company, etc. Alternatively, foreign companies can estab-

lish a subsidiary or a branch in Austria. To enhance transparency, domestic 

branches of foreign companies must be registered in the Austrian commer-

cial register.29 This means that the foreign company must comply with the 

provisions of the Austrian Commercial Registry Act (Firmenbuchgesetz, 

24. DK: ECJ, 9 Mar. 1999, Case C-212/97, Centros Ltd. V. Erhvervs- og Selskabsstyrelsen, 
[1999] ECR I-01459, ECJ Case Law IBFD; DE: ECJ, 5 Nov. 2002, Case C-208/00, Überseering 
BV v. Nordic Construction Company Baumanagement GmbH (NCC), [2002] ECR I-09919, 
ECJ Case Law IBFD; and NL: ECJ, 30 Sept. 2003, Case C-167/01, Kamer van Koophandel 
en Fabrieken voor Amsterdam v. Inspire Art ltd, [2003] ECR I-10155, ECJ Case Law 
IBFD. See also Eckert, supra n. 19, at 47 et seq.; G.A. Jestädt, Niederlassungsfreiheit 
und Gesellschaftskollisionsrecht (Nomos 2005); AT: OGH, 13 Sept. 2007, 6 Ob 146/06y; 
AT: OGH, 8 May 2008, 6 Ob 232/07x; and Zib, supra n. 5, at sec. 12, MN 15.
25. HU: ECJ, 16 Dec. 2008, Case C-210/06, Cartesio Oktató és Szolgáltató bt, para. 112, 
[2008] ECR I-09641, ECJ Case Law IBFD.
26. In detail, see Eckert, supra n. 19, at p. 563 et seq.
27. Zib, supra n. 5, at sec. 13, MN 27. 
28. Cartesio Oktató és Szolgáltató bt, supra n. 25; and HU: ECJ, 12 July 2012, Case 
C-378/10, VALE Építési kft, [2012] ECLI:EU:C:2012:440, ECJ Case Law IBFD; lately ECJ 
25. Oct 2017, Case C-106/16, Polbud – Wykonawstwo sp. z o.o, [2017] ECLI:EU:C:2017:804, 
ECJ Case Law IBFD, wherein the ECJ ruled that a transfer of the statutory seat must not 
be accompanied by the transfer of the real head office.
29. UGB, at sec. 12; GmbHG, at sec. 107; and AktG, at sec. 254.
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FBG). In terms of the FBG, a branch of a foreign company is treated like a 

head office of an Austrian company.30

6.1.1.3.  Challenging the seat of a company

For stock companies and LLCs, the choice of the place of the statutory seat 

is limited to places in Austria to which there is a material connection (i.e. 

the business, head office or place of administration). In the course of regis-

tering in the commercial register, the competent court must check whether 

these prerequisites are met. Otherwise, it will refuse registration. If, over the 

course of first registering a company, the court realizes that the real place 

of management is not in Austria, but rather in a non-EU country, it will also 

refuse registration. If the company is registered in the commercial register 

despite the unlawful designation of the statutory seat, this does not result in 

the nullity of the company.31 

A transfer of seat must be filed with the competent court.32 To enforce 

compliance with this obligation, the competent court can impose penalties. 

Nevertheless, enforcement might be ineffective, as judicial action requires 

knowledge of the violation. 

According to section 75 of the JN, the place where a company can be sued 

is based on the statutory seat of the company. In instances of doubt, i.e. 

only in the absence of a registered seat,33 the place of central administration 

is deemed the seat of the company. The competence of the court is only 

determined by formal criteria, i.e. the registered office. The court does not 

examine whether the registered seat was determined in accordance with 

substantive law. This means that the seat cannot be challenged on grounds 

of unlawful determination and registration of the seat.34

6.1.1.4.  The notion of residence of companies in other areas of law

In addition to the statutory seat, the place of establishment (Ort der 
Niederlassung) is a common connecting factor in Austrian law. The term 

30. Zib, supra n. 5, at sec. 12, MN 2.
31. Heidinger & Schneider, supra n. 1, at sec. 5, MN 24; Zib, supra n. 5, at sec. 10 
FBG; and Ratka, supra n. 5, at sec. 5, MN 77.
32. GmbHG, at sec. 26; AT: Austrian Commercial Registry Act [Firmenbuchgesetz, 
FBG] (amended 2017), sec. 10, para. 1, National Legislation IBFD.
33. AT: OGH, 4 July 1991, 6 Ob 586/91; and A. Geroldinger, in Internationales Zivilver-
fahrensrecht, on art. 22 EuGVO, MN 78 (A. Burgstaller et al. eds., LexisNexis 2016). 
34. AT: OGH, 2 June 1981, Ob 52/81 = GesRZ 1982, 53.
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Niederlassung (establishment) and derivative terms like Zweigniederlassung 

(branch) or Hauptniederlassung (main establishment) are not legally 

defined. The meaning of the terms must be determined by the purpose of 

the respective laws. In this section, a few examples are given without refer-

ring to the more specific meaning of the legal terms.

According to section 12, paragraph 1 of the Commercial Code 

(Unternehmensgesetzbuch), companies having their seat in a foreign coun-

try must register a domestic branch in the commercial register.

According to section 905 of the Austrian Civil Code (ABGB),35 commercial 

liabilities, if not concluded otherwise, are to be settled at the domicile or the 

place of establishment of the debtor. Pecuniary liabilities are to be settled at 

the domicile or place of establishment of the creditor (section 907a ABGB). 

The place of establishment as defined by the ABGB could be the place of 

the seat of a company, the place of a branch of a company or any other place 

of business operations.36

A manufacturer of batteries as defined by the Austrian Waste Management 

Act (Abfallwirtschaftsgesetz) is any person with a seat or establish-

ment within the local area of application of said federal law (section 13a 

Abfallwirtschaftsgesetz) that sells batteries or accumulators commercially 

in Austria for the first time, irrespective of the sales method.

Legal persons and other foreign legal entities that have neither their statu-

tory seat nor a branch office in Austria cannot run a commercial business, 

except when international treaties provide otherwise (section 14, para-

graph 4 Austrian Trade Regulations, Gewerbeordnung).

6.1.2.  Tax law

6.1.2.1.  Residence of companies according to Austrian law

Companies are resident in Austria if they either have their place of man-

agement or their seat in Austria.37 Both criteria originate from the German 

35. AT: Austrian Civil Code [Allgemeines bürgerliches Gesetzbuch für die gesammten 
deutschen Erbländer der Oesterreichischen Monarchie, ABGB] (amended 2017), National 
Legislation IBFD.
36. Zib, supra n. 5, at sec. 12, MN 28.
37. AT: Corporate Income Tax Act 1988 [Bundesgesetz vom 7. Juli 1988 über die 
Besteuerung des Einkommens von Körperschaften (Körperschaftsteuergesetz 1988, KStG)], 
sec. 1 para. 2 (amended 2017), National Legislation IBFD.
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Corporate Income Tax Act 1934 (Körperschaftsteuergesetz, KStG 1934), 

which was put into force in Austria in 1938 due to the annexation of Austria 

by the German Third Reich. After World War II, German tax law remained 

in force in Austria. Since then, the criteria for the residence of companies 

have remained the same. 

According to section 27, paragraph 2 of the Fiscal Code (Bundes-
abgabenordnung, BAO),38 the place at which the centre of the business 

management is located is deemed the place of management. 

A company, on the other hand, has its seat for tax law purposes at the place 

at which, due to the law, the company contract, the statute, the letter of 

incorporation or any comparable legal source the company has its seat. If 

there is no such provision, the place of management is deemed the com-

pany’s seat (section 27, paragraph 1 BAO). 

While the place of management is defined solely by tax law, the company’s 

seat is determined by the law, the company contract and comparable legal 

sources. There is no hierarchy in the criteria. With regard to being subject 

to unlimited tax liability, it does not matter whether a company has its seat 

or its place of management (or both) within Austria. On the other hand, 

companies that have neither their seat nor their place of management within 

Austria are not subject to unlimited taxation, but are taxed only on income 

from domestic sources (section 1, paragraph 3, number 1 KStG, combined 

with section 21, paragraph 1 KStG on limited tax liability). 

6.1.2.2.  The meaning of the term “seat” in tax law

The term “seat of a company” in tax law has the same meaning as the 

term “(statutory) seat” in company law. The seat is determined by the legal 

basis of the corporation. The place of the seat of a company can there-

fore locally be determined by a contractual agreement, unless the law pro-

vides otherwise. For joint stock companies and LLCs, the law39 states that 

the seat is the place at which the company runs a business or the place 

38. AT: Fiscal Code [Bundesgesetz über allgemeine Bestimmungen und das Verfahren 
für die von den Abgabenbehörden des Bundes, der Länder und Gemeinden verwalteten 
Abgaben (Bundesabgabenordnung, BAO)] 1961 (amended 2017), National Legislation 
IBFD.
39. AktG, at sec. 5; and GmbHG, at sec. 5, para. 2.
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at which the management or the administration is located. These require-

ments can be  deviated from under exceptional circumstances. In detail, see 

 section 6.1.1.1.

6.1.2.3.  The meaning of the term “place of management” 
in tax law 

The place at which the centre of business management is located is deemed 

the place of management (section 27, paragraph 2 BAO). There are only a 

few judgments of Austrian courts on the concept of the “centre of business 

management”. Therefore, in the literature, reference is made to judgments 

of the German Federal Fiscal Court (Bundesfinanzhof, BFH). This seems 

appropriate, since the legal provisions in Austria and Germany are the same. 

The place of management of a company is based on actual facts40 and, unlike 

the seat of a company, cannot be subject to an agreement or arrangement.41 

The centre of business management is where the main decisions for the 

management are made. It is the place where the necessary and important 

measures for the management of the company are taken.42 The centre of 

business management isdetermined by the organization of the company, the 

corresponding administrative facilities, the corresponding premises (offices) 

and the staff provided for this purpose.43 The overall picture of the actual 

situation in organizational terms is decisive.44 

According to the Austrian Supreme Administrative Court (Verwal-
tungsgerichtshof, VwGH), it is not decisive as to where, from a legal point 

of view, the power of management is located, but rather where the important 

management instructions are given.45 In the decision concerned, the centre 

of business management of a company running a hotel in City A was not (as 

claimed) the office of a lawyer in City B (at the same time, the only director 

of the company was residing and working in a foreign country), but rather 

the place at which the hotel manager made all necessary decisions for the 

operation of the hotel. 

40. AT: VwGH [Supreme Administrative Court], 24 May 2012, 2008/15/0211.
41. AT: BFG [Federal Tax Court], 21 May 2014, RV/4100330/2012.
42. AT: VwGH, 16 Sept. 2003, 97/14/0169; and VwGH, supra n. 40.
43. VwGH, supra n. 40.
44. AT: VwGH, 6 Apr. 1995, Case 94/15/0206; and VwGH, supra n. 40.
45. VwGH, supra n. 40.
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To answer the question of which management instructions in particular are 

most important, one must take the nature of the business of the company 

into consideration.46 

The centre of business management is determined by the ongoing manage-

ment of the company. This comprises the actual and legal acts entailing the 

company’s ordinary operations and the organizational measures that are 

part of the ordinary management of the company’s day-to-day business.47 

The centre of business management is not the place where the principles 

of corporate policy are laid down or where shareholders participate in the 

making of decisions of particular economic importance.48

According to the ruling doctrine, a company can only have one centre of 

business management.49 The case law has followed this view.50

In the case of decentralized management, the place of management is 

the place where, according to an overall picture of the situation, the most 

important parts of the business management in organizational and economic 

terms are situated.51 If the commercial and the technical management are in 

different places, the place of the commercial management is the centre of 

business management.52

In a group of companies (Organschaft), the place of management of a group 

member (Organgesellschaft) is only at the place of management of the par-

ent company (Organträger) if the leading company intervenes in the day-

to-day business of the group member.53

In a nutshell, the centre of business management is determined by: 

− the necessity and importance of the management decisions with regard 

to day-to-day business;

− the person(s) who factually and not only on grounds of organizational 

company law make(s) the decisions; and

46. Id.
47. Id.
48. DE: BFH [German Federal Fiscal Court], 7 Dec. 1994, BStBl 1995 II 175.
49. C. Ritz, in BAO sec. 27, MN 5 (2014).
50. BFG, supra n. 41.
51. DE: BFH, 21 Sept. 1989, UR 1989, p. 193.
52. DE: BFH, 23 Jan. 1993, BStBl 1991 II, p. 554.
53. DE: BFH, 7 Dec. 1994, BStBl 1995 II, p. 175.
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− in the case of a decentralized management structure, the place where 

the most important decisions are made, whereby economic decisions 

take precedence over technical decisions.54

6.1.2.4.  Tax implications of being considered a resident company 
for direct taxation

There are only a few tax law provisions that directly link legal consequences 

to the existence of a domestic statutory seat or place of management.

First, there is section 1, paragraph 2 of the KStG. According to this provi-

sion, companies that have their seat or place of management in Austria are 

subject to unlimited tax liability. This means that they are taxed on their 

worldwide income. Many other tax law provisions do not directly attach 

legal consequences to the residence of the company, but rather to the com-

pany’s unlimited tax liability. However, this requires the residence of the 

company. 

Examples of important provisions that use unlimited tax liability as a deci-

sive element include: 

− section 7, paragraph 3 of the KStG: for Austrian companies and com-

parable foreign companies that are subject to unlimited tax liability, all 

types of income are deemed income from trade or business; and

− section 24, paragraph 4 of the KStG: Austrian and foreign companies 

that are subject to unlimited tax liability must, regardless of the amount 

of profit, pay an annual minimum corporate income tax (CIT). The 

minimum CIT amounts to EUR 3,500 for stock corporations and EUR 

1,750 for LLCs.55 The minimum CIT can be carried forward and de-

ducted from regular CIT in later years. Companies that are subject to 

unlimited tax liability in Austria must pay the minimum CIT even if, 

after the application of a double tax convention (DTC), they are deemed 

a resident of the other state. 

In addition, some provisions use the terms domestic (inländisch) and 

foreign (ausländisch) in order to make a distinction between companies. 

Section 10 of the KStG contains exemptions for dividend income derived 

from participation in domestic or foreign companies. A domestic company 

54. See also R. Macho & B. Stieber, Tätig sein, tätig werden – aber wo?, p. 195, taxlex 
(2014).
55. The minimum corporate income tax (CIT) is reduced for LLCs during the first 
10 years. 
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as defined by this provision is a company that has its statutory seat within 

Austria. Companies that have their statutory seat in a foreign country are 

considered foreign companies, even if they are subject to unlimited tax li-

ability due to a place of management in Austria.56 Dividends derived from 

a foreign company are – unlike dividends from a domestic company – only 

tax exempt if the profit of the distributing company was subject to CIT at 

a level of at least 15%57 and the dividends were not deductible as business 

expenses.58

There are other important provisions that connect legal consequences to a 

domestic seat and/or a domestic place of management, as follows:

− investments into new shares are deductible as special expenses up to 

a certain amount if the issuing company has its seat and its place of 

management within Austria (section 18, paragraph 1, number 4, read in 

connection with paragraph 3, number 4, lit. a Income Tax Act 

(Einkommensteuergesetz, EStG));59

− dividends are subject to a withholding tax if the distributing company 

has either its seat or its place of management in Austria (section 93, 

paragraph 2, number 1 EStG). The domestic company has the duty to 

withhold the tax and pass it on to the competent fiscal administration 

(section 95, paragraph 2, number 1, lit a EStG);

− profits from the alienation of participation in domestic companies (i.e. 

with a seat or place of management in Austria) of at least 1% fall within 

the scope of limited tax liability (section 98, paragraph 1, number 5 

EStG); and

− the local responsibility of the fiscal authorities in all matters (except 

taxes in connection with immovable property and businesses) is 

 determined by the place of the seat of the company (section 70, 

 paragraph 3 BAO).

6.1.2.5.  Challenging the residence of a company

There are many different reasons that cause courts to deal with the seat and 

the place of management of companies. 

56. M. Vock, in KStG sec. 10, MN 57 (B. Renner et al. eds., LexisNexis 2016); and 
S. Kirchmayr, in KStG sec. 10, MN 40 (M. Achatz & S. Kirchmayr eds., Facultas 2015). 
57. KStG, at sec. 10, paras. 4-5. 
58. Id., at sec. 10, para. 7.
59. AT: Income Tax Act 1988 [Bundesgesetz vom 7. Juli 1988 über die Besteuerung des 
Einkommens natürlicher Personen (Einkommensteuergesetz, EStG)], (amended 2017).
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One of the more recent leading cases by the Supreme Administrative Court 

(Verwaltungsgerichtshof), VwGH 24.5.2012, 2008/15/0211, regarding the 

place of management of a company, resulted from the question of which 

fiscal office was locally competent for the company in matters of VAT. It 

was the taxpayer who challenged the local competence of the tax office.

In a case decided by the Federal Fiscal Court (Bundesfinanzgericht), BFG 

21.5.2014, RV/4100330/2012, a British private limited company by shares 

(Ltd), which was the only fully liable partner of an Austrian limited partner-

ship, did not want to pay the minimum CIT60 in Austria. The fiscal admin-

istration argued that the Ltd has its place of management at the business 

address of the limited partnership in Austria. Other cases concerning the 

minimum CIT of foreign companies with their place of management in 

Austria were rendered by the Independent Finance Board (Unabhängiger 
Finanzsenat, UFS), which, before 2014, was the appellate instance in 

tax matters (see UFS 23.8.2011, RV/0820-L/11 and UFS 18.3.2013, 

RV/3084-W/12).

In case UFS 19.11.2010, RV/1258-L/09, the tax administration found that 

the place of management of a Maltese Ltd was in Austria. The Maltese 

company was therefore subject to unlimited tax liability in Austria, and divi-

dends paid by the company were subject to Austrian withholding tax. The 

tax claim of Austria, which had not been notified at that time, should have 

been secured by means of pledge rights. In the course of the appeal proceed-

ings against the securing of the tax claim, the Independent Finance Senate 

(Unabhängiger Finanzsenat, UFS) had to decide on the unlimited tax li-

ability of the Maltese company due to a place of management in Austria. 

Another case concerning foreign companies that are supposed to be subject 

to unlimited tax liability due to a place of management in Austria is UFS 

18.3.2013, RV/3084-W/12.

6.1.2.6.  Anti-avoidance rules

Austrian tax law does not have any provisions with regard to controlled 

foreign company rules. In relation to base companies, the tax administration 

as well as the courts often refer to the rules on the personal attribution of 

income. According to the prevailing doctrine and case law, income is attrib-

utable to the person who earns the income on his own account and at his 

own risk, and this is the person who can use the opportunities given by the 

60. KStG, at sec. 24, para. 4. 
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market by providing services or by refusing to provide services.61 Against 

the background of this doctrine, income is not attributed to (foreign) base 

companies that function as mailboxes (i.e. no office and no staff), but the 

income is attributed to the shareholders of the base company.62

6.1.2.7.  The role of the residence of a person for the application 
of other taxes (e.g. VAT)

In VAT law, the seat of a legal person plays a subordinate role. As long as a 

transaction takes place within the territory of Austria, it is not relevant for 

the taxation as to whether the taxpayer is an Austrian national, whether he/

it has a domicile, a seat or a permanent establishment in Austria or whether 

the invoice is issued and the remuneration is collected in Austria (section 1, 

paragraph 2 Turnover Tax Act (Umsatzsteuergesetz, UStG).63 For determin-

ing the place of supply of services, the place in which the supplier estab-

lished his business or has a fixed establishment from which the service is 

supplied is essential (section 3a, paragraph 6 UStG). This place is not neces-

sarily the place where a legal person has its seat or the place of management. 

For some services rendered to consumers,64 the place of supply is the place 

where the customer has his domicile, seat or habitual abode. For some other 

services, this rule only applies if the consumer has his domicile, seat or 

habitual abode in a third country.65 The provisions serve to implement art-

icle 56 of the VAT Directive and are of no special relevance for companies 

that are usually not consumers. 

In connection with the supply of goods to private customers (consumers) 

in a third country (section 7 UStG), the term “foreign costumer” (auslän-
discher Abnehmer) is used. A foreign customer is a person that has neither 

his domicile, seat nor habitual abode within Austria. 

61. On the ruling doctrine, see, inter alia, J. Heinrich, in KStG sec. 7, MN 15 (Renner 
et al. eds., LexisNexis 2017).
62. AT: VwGH, 10 Dec. 1997, 93/13/0185; AT: VwGH, 26 July 2000, 97/14/0070; 
AT: VwGH, 9 Dec. 2004, 2002/14/0074; AT: VwGH, 19 Jan. 2005, 2000/13/0176; AT: 
VwGH, 20 May 2010, 2006/15/0005; AT: VwGH, 15 Dec. 2010, 2008/13/0012; AT: VwGH, 
26 Apr. 2012, 2009/15/0220; and AT: BFG, 24 Apr. 2015, RV/1100109/2011. See also 
Heinrich, id., at sec. 7, MN 35.
63. AT: Federal Law on the Taxation of Business Transactions (VAT Act 1994) [Bundesgesetz 
über die Besteuerung der Umsätze (Umsatzsteuergesetz, UStG) (amended 2017), National 
Legislation IBFD.
64. In particular, renting out transportation means (sec. 3a, para. 12, no. 2 UStG) and 
electronically supplied services (sec. 3a, para. 13 UStG). 
65. UStG, at sec. 3a, para. 14. 
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The deduction of input VAT may be restricted for taxpayers that have neither 

a seat nor a permanent establishment (fixed place of business) within the 

European Union by means of an administrative regulation under certain 

circumstances (section 12, paragraph 1, number 3 UStG). For non-resident 

taxpayers (i.e. taxpayers without a seat or permanent establishment within 

Austria), the refund of input VAT can be regulated differently from the nor-

mal procedure by means of an administrative regulation (section 21, para-

graph 9 UStG). Non-resident taxpayers can appoint a fiscal representative. 

Taxpayers without their domicile, seat or permanent establishment within 

the European Union have to appoint a fiscal representative, except there is 

a mutual assistance agreement between the third country and Austria that 

complies with EU standards on mutual assistance in the field of VAT (sec-

tion 27, paragraph 7 UStG).

The seat of a taxpayer is further relevant in connection with intra-commu-

nity acquisitions of goods (article 1 UStG),66 intra-community supplies of 

goods (article 3 UStG) and triangular cases (article 25 UStG).

Finally, in some other tax acts (e.g. tax on insurance services and tolls), 

the seat of a company is used for the territorial delimitation of tax claims. 

6.2.  Tax residence in an international (cross-border) 
context

6.2.1.  Austria’s treaty policy with regard to the residence 
of companies

Austria’s tax treaty policy with regard to the residence of companies in the 

past did not deviate from the OECD’s strategy. This can be inferred from 

the fact that Austria had no reservations regarding article 4 of the OECD 

Model Tax Convention (OECD MTC) and also made no observations with 

regard to its commentary.67 

Deviations from the OECD MTC in its latest version as of the time of con-

cluding a specific convention sometimes simply result from the fact that, 

during the treaty negotiations, the OECD MTC was partly revised. This 

66. See the appendix of the UStG, Binnenmarktregelung (provisions of the UStG in 
respect of the internal market). 
67. C. Staringer & M. Seiler, Die persönliche und sachliche Ansässigkeit in den öster-
reichischen DBA, in Die österreichische Abkommenspolitik, p. 79 (M. Lang, J. Schuch & 
C. Staringer eds., Linde 2013).
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happened, for example, in 1995, when states and any political subdivisions 

or local authorities thereof were explicitly mentioned within the OECD MTC 

as resident persons. There were some bilateral conventions concluded after 

1995 that do not have the provision on the status of states as resident persons, 

simply because negotiations had started long before 1995.68 According to 

Austrian treaty policy, states and their political subdivisions are resident 

persons as defined by a DTC, regardless of whether they are explicitly men-

tioned within article 4, paragraph 1 or article 3 of the respective treaty.69 

6.2.2.  Connecting factors

A resident of a contracting state is a person that is liable to tax by reason 

of its domicile, residence, place of management or any other criterion of 

a similar nature. For legal persons, a criterion of a similar nature could be 

the statutory seat or the place of registration. The place of registration (or 

the place of incorporation) is explicitly mentioned as a connecting factor 

in the DTCs concluded by Austria with the following countries: Albania, 

Azerbaijan, Bahrain, Belarus, Belgium, Bulgaria, Chile, China (place of 

head office), Croatia, Hong Kong, India, Kazakhstan, South Korea, Kuwait, 

Latvia, Lithuania, Luxembourg, Moldova, Qatar, Romania, Russia, Saudi 

Arabia, Taipei, Turkey, the Union of Soviet Socialist Republics (not appli-

cable to Russia, but to all other former USSR countries in the absence of 

a new treaty), the United Arab Emirates, the United States and Vietnam.

6.2.3.  ”Liable-to-tax” (article 4, paragraph 1 OECD MTC) 
and tax-exempt legal entities

The term “resident of a contracting state” means any person that, under the 

laws of that state, is liable to tax therein by reason of its domicile, residence, 

place of management or any other criterion of a similar nature (article 4, 

paragraph 1 OECD MTC).

The decisive question in this context is whether – in addition to fulfilling 

one of the elements of personal connection, such as residence or place of 

management – taxation to the greatest possible extent under the national law 

of the state (i.e. taxation of worldwide income) is necessary. 

68. E.g. the double tax conventions (DTCs) with Belarus, Finland, Greece, Norway, 
Pakistan, Slovenia, Ukraine and Uzbekistan; see also id., at 89.
69. Staringer & Seiler, supra n. 67, at 87 et seq.
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The Austrian Corporate Income Tax Act distinguishes between unlimited 

tax liability und two different kinds of limited tax liability. A company that 

either has its seat or place of management in Austria is subject to unlimited 

tax liability.70 A company that has neither a seat nor a place of management 

in Austria is only liable to tax on certain kinds of domestic income.71 This 

kind of tax liability is called “limited tax liability of the first type”. 

Additionally, legal persons formed under Austrian public law, such as com-

munities, recognized churches and other institutions and charitable orga-

nizations, are also exempt from unlimited tax liability.72 These persons are 

liable to tax on capital income, income from the alienation of immovable 

property and, in the case of charitable organizations, profits from undertak-

ings that are in competition with taxable persons. This kind of tax liability 

is called “limited tax liability of the second type”. 

A legal person that, under Austrian CIT law, is subject to unlimited tax li-

ability is a resident person as defined in article 4, paragraph 1 of the OECD 

MTC. A legal person that, due to the absence of a seat or a place of man-

agement in Austria, is subject to limited tax liability of the first type is not 

a resident person as defined in article 4, paragraph 1 of the OECD MTC.

The qualification of legal persons that are subject to “limited tax liability of 

the second type” as resident persons as defined in article 4, paragraph 1 of 

the OECD MTC is not so clear. The following should be noted:

− with regard to the Federal State of Austria and its subdivisions that, 

under Austrian tax law, are subject to limited tax liability of the second 

type, from the Austrian point of view, they are regarded as resident 

persons. The same applies to other legal persons formed under public 

law that are not political subdivisions or local authorities of the state.73 

In the DTC with Germany, this is even explicitly stated;74 

− other legal entities subject to limited tax liability of the second type (e.g. 

charities) are, from the Austrian point of view, also resident persons, as 

long as one of the criteria for a personal connection is met.75 Some 

70. KStG, at sec. 1, para. 2.
71. Id., at sec. 1, para. 3, no. 1, read in combination with sec. 21, para. 1.
72. Id., at sec. 1, para. 3, nos. 2-3, read in combination with sec. 21, paras. 2-3. 
73. Staringer & Seiler, supra n. 67, at 89.
74. Austria-Germany DTC [Abkommen zwischen der Republik Österreich und der 
Bundesrepublik Deutschland zur Vermeidung der Doppelbesteuerung auf dem Gebiet 
der Steuern vom Einkommen und vom Vermögen], BGBl. III Nr. 182/2002, art. 4, para. 1 
(amended 2012).
75. J. Schuch, Die Ansässigkeit von Pensionsfonds und gemeinnützigen Körperschaften, 
in Die österreichische Abkommenspolitik, pp. 109 et seq. and 118, with references to the 
opinion of the Austrian tax administration (M. Lang et al. eds., Linde 2013).
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DTCs (e.g. with Kazakhstan,76 Saudi Arabia77 and the United States78) 

have special provisions concerning tax-exempt legal bodies. From the 

existence of such provisions, it can be deduced that tax-exempt com-

panies are resident persons as defined in the DTCs.

On the other hand, there are DTCs that explicitly exclude tax-exempt 

legal bodies from their application. According to article 26 of the DTC 

between Austria and Liechtenstein,79 companies and trusts that, under the 

laws of Liechtenstein, are exempt from taxes on income and capital are 

excluded from the application of the convention, unless individuals or 

companies, foundations and institutions formed under the public law of 

Liechtenstein are participating directly in such companies or trusts or are 

beneficiaries.

The qualification of tax-exempt legal persons as resident persons is problem-

atic under the DTC between Austria and Switzerland.80 In this convention, 

76. According to the second sentence of art. 4, para. 1 of the Austria-Kazakhstan DTC 
[Abkommen zwischen der Republik Österreich und der Republik Kasachstan auf dem Gebiete 
der Steuern vom Einommen und vom Vermögen samt Protokoll], BGBl. III Nr. 69/2006, the 
term “resident of a contracting state” includes any pension funds and similar institutions 
and any charitable organizations established under the law of a contracting state whose 
income is generally exempt from tax in that contracting state.
77. According to art. 4, para. 1., lit c of the Austria-Saudi Arabia DTC [Abkommen 
zwischen der Republik Österreich und dem Königreich Saudi-Arabien zur Vermeidung 
der Doppelbesteuerung und der Verhinderung der STeuerumgehung auf dem Gebiete der 
Steuern vom Einkommen und Vermögen], BGBl. III Nr. 62/2007, a resident person is also 
a legal person organized under the laws of a contracting state that is generally exempt 
from tax in that state and is established and maintained in that state either (i) exclusively 
for religious, charitable, educational, scientific or other similar purposes; or (ii) to provide 
pensions or other similar benefits to employees according to plan.
78. According to art. 16, para. 1, lit. g of the Austria-United States DTC [Abkommen 
zwischen der Republik Österreich und den Vereinigten Staaten von Amerika zur Vermeidung 
der Doppelbesteuerung und zur Verhinderung der Steuerumgehung auf dem Gebiete der 
Steuern vom Einkommen], BGBl. III Nr. 6/1998 (dealing with limitation on benefits), a 
person that is resident in a contracting state and derives income from the other contract-
ing state shall be entitled, in that other contracting state, to benefits of this convention 
only if such person is an entity that is a non-profit organization (including pension funds 
and private foundations) and, by virtue of this status, is generally exempt from income 
taxation in the contracting state of which it is a resident, provided that more than half of 
the beneficiaries, members or participants (if any) of such organization are persons that 
are entitled, under this article, to the benefits of the convention.
79. Austria-Liechtenstein DTC [Abkommen zwischen der Republik Österreich und dem 
Fürstentum Liechtenstein zur Vermeidung der Doppelbesteuerung auf dem Gebiet der 
Steuern vom Einkommen und vom Vermögen und zur Verhinderung der Steuerverkürzung 
und -umgehung], BGBl. 24/1971 (amended 2017).
80. Austria-Switzerland DTC [Abkommen zwischen der Republik Österreich und der 
Schweizerischen Eidgenossenschaft zur Vermeidung der Doppelbesteuerung auf dem Gebiete 
der Steuern vom Einkommen und vom Vermögen], BGBl. 64/1975 (amended 2012).
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the term unbeschränkte Steuerpflicht (unlimited tax liability) is  explicitly 

used in the definition of the term “resident person”.81 For the purpose of 

this convention, “a resident person of a contracting state” is defined as any 

person who, under the laws of that state, is subject to unlimited tax liability 

(article 4, paragraph 1 of the Austria-Switzerland DTC).

6.2.4.  Dual resident companies

Due to the possibilities of digital communication, dual resident companies 

are a phenomenon that occurs more and more frequently. Therefore, almost 

all DTCs concluded by Austria have a provision dealing with dual resident 

companies, but the mechanisms for solving the problem of dual residence 

differ between them. 

Many DTCs follow the OECD MTC, using the effective place of manage-

ment as a decisive criterion. According to paragraph 24 of the Commentary 

on Article 4 of the OECD MTC, the effective place of management is the 

place at which the key management and commercial decisions that are 

ne cessary for the conduct of the entity’s business as a whole are made in 

substance. The definition of “place of effective management” is congruent 

with the definition of “Mittelpunkt der geschäftlichen Oberleitung” (cen-

tre of business management) as used in national tax law (section 27, para-

graph 2 BAO) for determining the place of management of a company (see 

section 6.1.2.3.).82

Some (especially older) DTCs use the place of effective management as a 

tie-breaker, but have added some special provisions: 

− the DTC with Spain, which was concluded in 1967, generally uses the 

place of effective management as a tie-breaker, but additionally pro-

vides for the statutory seat as a decisive element in the case that the 

place of effective management cannot be determined.83 Similar regula-

tions could be found in the DTC between Austria and Germany from 

81. Id., at art. 4, para. 1. For the purpose of this convention, the term “a resident person 
of a contracting state” means any person who, under the laws of that state, is subject to 
unlimited tax liability.
82. H. Loukota, Der Geschäftsleitungsort im Recht der Doppelbesteuerungsabkommen – ein 
Diskussionsthema am Wiener IFA-Weltkongress 2004, p. 261, Österreichische Steuerzeitung 
(ÖStZ) 12 (2004).
83. See the last sentence of art. 4, para. 3 of the Austria-Spain DTC [Abkommen zwischen 
der Republik Österreich und Spanien zur Vermeidung der Doppelbesteuerung auf dem 
Gebiete der Steuern vom Einkommen und Vermögen], BGBl. Nr. 395/1967 (amended 
1995). 
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1954 and the DTC between Austria and France from 1961, which are 

both no longer in force;

− some DTCs, in the case that the place of management cannot be deter-

mined, explicitly provide for a mutual agreement between the contract-

ing states (e.g. the Austrian DTCs with India and South Korea). These 

provisions are only of a demonstrative nature, since a mutual agreement 

procedure could be started in any case;84 and

− in the DTC between Austria and Switzerland,85 there is a more thorough 

explanation of what is not a centre of effective management. According 

to this DTC, the mere fact that a person is a shareholder of a company 

or that it, as a member of a group, makes group-wide management 

decisions does not constitute a centre of effective management for the 

subordinated company at the place at which those decisions are made 

or in which the person is resident (article 4, paragraph 5 Austria-

Switzerland DTC). 

Since its 2008 update, the Commentary on Article 4 of the OECD MTC 

alternatively suggests determining the state of residence of dual resident 

countries by means of a case-by-case approach. According to the update, 

“the competent authorities of the contracting states shall endeavour to deter-

mine by mutual agreement the Contracting State of which such person shall 

be deemed to bea resident for purposes of the Convention, having regard 

to its place of effective management, the place where it is incorporated or 

otherwise constituted and any other relevant factors. In the absence of such 

agreement, such person shall not be entitled to any relief or exemption from 

tax provided by this Convention except to the extent and in such manner as 

may be agreed upon by the competent authorities of the Contracting State”.86 

Indeed, there is a group of DTCs concluded by Austria that do not provide 

for the place of effective management as a tie-breaker rule, but for a mutual 

agreement as the only means for the determination of the state of resi-

dence. Just a few of them were concluded after 2008, the year in which the 

Commentary on Article 4 of the OECD MTC was revised. The DTCs that 

assign mutual agreement as the means for determining the state of residence 

84. Staringer & Seiler, supra n. 67, at 102.
85. See Austria-Switzerland DTC, supra n. 80.
86. OECD, Model Tax Convention on Income and on Capital: Commentary on Article 4, 
para. 24.1 (22 July 2010), Models IBFD. See also V. Boccardo, Dual resident corporations 
and the changes in the Commentary on the OECD MC 2008 – impact on existing treaties, 
in Dual Residence in Tax Treaty Law and EC Law, p. 115 (M. Hofstätter & P. Plansky 
eds., Linde 2009); and Y. Plakhin, The Place of Management as a Tie-Breaker Criterion, 
in Dual Residence in Tax Treaty Law and EC Law, p. 81 (M. Hofstätter & P. Plansky eds., 
Linde 2009).
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are those with Belarus (2001), Bulgaria (2010), Canada (1976), Chile 

(2012), Estonia (2001), Latvia (2005), Lithuania (2005), Mexico (2004), the 

Philippines (1981), Thailand (1985), Turkey (1970) and the United States 

(1996; article 4, paragraph 4 of the Austria-United States DTC is applicable 

to persons other than an individual or a company). 

Within this group, there is a sub-group of DTCs that, in the case that the 

contracting states cannot agree on the state of residence, as a kind of sanc-

tion provide for the non-application of the treaty (i.e. those with Canada, 

Estonia, Latvia, Lithuania, Mexico and Turkey). In the case of Mexico, the 

DTC is not applicable except for the article on the exchange of information. 

The following DTCs use the (statutory) seat of a company, the place of 

registration, the law under which the company was created or a mixture of 

these criteria as tie-breakers:

− the DTC with Hungary, which was concluded in 1975, in the case of a 

double resident company uses the tax liability by reason of a (statutory) 

seat as a criterion for the determination of the state of residence;87 

− according to article 4, paragraph 3 of the Austria-United States DTC,88 

a company that is a resident of both contracting states, if created under 

the laws of a contracting state or a political subdivision thereof, shall 

deemed a resident of that state;

− according to article 4, paragraph 3 of the Austria-Azerbaijan DTC,89 a 

dual resident company is only deemed a resident of the state in which 

it is registered and in which its place of effective management is situ-

ated. If the place of registration and the place of effective management 

are not located in the same contracting state, the competent authorities 

of the contracting states shall endeavour to settle the question by mu-

tual agreement; and

− the DTC with Vietnam90 (article 4, paragraph 3) distinguishes two 

cases. In general, dual resident companies are resident in the state in 

87. Austria-Hungary DTC [Abkommen zwischen der Republik Österreich und der 
Ungarischen Volksrepublik zur Vermeidung der Doppelbesteuerung auf dem Gebiete der 
Steuern vom Einkommen, Ertrag und vom Vermögen], BGBl. Nr. 52/1976, art. 4, para. 3. 
88. See Austria-United States DTC, supra n. 78. 
89. Austria-Azerbaijan DTC [Abkommen zwischen der Regierung der Republik Österreich 
und der Regierung der Republik Aserbaidschan zur Vermeidung der Doppelbesteuerung 
und der Verhinderung der Steuerumgehung auf dem Gebiete der Steuern vom Einkommen 
und vom Vermögen], BGBl. III Nr. 176/2001. 
90. Austria-Vietnam DTC [Abkommen zwischen der Regierung der Republik Österreich und 
der Regierung der Sozialistischen Republik Vietnam zur Vermeidung der Doppelbesteuerung 
und zur Verhinderung der Steuerumgehung auf dem Gebiete der Steuern vom Einkommen 
und vom Vermögen samt Protokoll und Annex], BGBl. III Nr. 135/2009.
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which the place of registration is. However, when such person has its 

place of registration in one of the states and its place of effective man-

agement in the other state, the residence state of the company shall be 

determined by mutual agreement. 

The DTC with China91 provides for a tie-breaker rule that will not break the 

tie in the case that the head office and the place of management are situated 

in different countries. According to article 4, paragraph 3 of the Austria-

China DTC, the place of the head office or the place of management is 

decisive for determining the state of residence.

Finally, there are some DTCs that a priori exclude dual resident companies 

from the application of the treaty by means of defining them as non-resident 

persons. Thus, there is no need for a tie-breaker rule: 

− according to article 4, paragraph 1, lit b of the Austria-Liechtenstein 

DTC,92 the term “resident of a contracting state” is defined as a juridical 

person that has its seat and its effective management in that state. Due 

to this provision, which was included for anti-abuse reasons, dual-res-

ident companies are not residents as defined in the DTC, and thus the 

convention is not applicable to them. In such cases, there is no need for 

a tie-breaker rule; and

− according to article III, lit. a of the Austria-Japan DTC,93 the term 

“Japanese corporation” is defined as any corporation or other associa-

tion having juridical personality or any association without juridical 

personality that has its head or principal office in Japan and does not 

have its headquarters in Austria, or the business of which is not wholly 

managed and controlled in Austria.94 The term “Austrian corporation” 

is defined as any body corporate or any entity treated as a body corpo-

rate for tax purposes that has its headquarters in Austria, or the business 

of which is wholly managed and controlled in Austria and does not have 

its head or principal office in Japan.95 

91. Austria-China DTC [Abkommen zwischen der Regierung der Republik Österreich 
und der Regierung der Volksrepublik China zur Vermeidung der Doppelbesteuerung und 
zur Verhinderung der Steuerumgehung auf dem Gebiete der Steuern vom Einkommen und 
vom Vermögen], BGBl. Nr 679/1992.
92. See Austria-Lichtenstein DTC, supra n. 79. 
93. Austria-Japan DTC [Abkommen zwischen der Republik Österreich und Japan zur 
Vermeidung der Doppelbesteuerung auf dem Gebiete der Steuern vom Einkommen], BGBl. 
Nr. 127/1963.
94. Due to this part of the definition, a company formed under Japanese law can never 
be a dual resident company. 
95. An Austrian corporation (i.e. with a statutory seat or place of management in 
Austria) can be managed from a place in Japan and remain an Austrian corporation. 
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6.2.5.  BEPS Action 6

The possible switchover from the place of effective management as a tie-

breaker to a case-by-case approach based on a mutual agreement between 

the contracting states is discussed and criticized in academia to a broad 

extent.96 The points of criticism are as follows:97

− it is doubted that dual resident companies are mainly built up for rea-

sons of tax avoidance;

− it is questioned as to what the relevant factors are that are to be obeyed 

in the course of a mutual agreement aiming to decide on the state of 

residence. If it is mainly the place of effective management and the 

place of incorporation, almost nothing would change aside from the 

actual situation; 

− there would be a loss of predictability;

− it could be a problem with regard to the constitution of a country to 

leave the decision on the state of residence to the administration without 

providing for a specific legal framework that puts limits on the decision;

− the current mutual agreement procedures have deficiencies; and

− in the case of a failed agreement, the companies are always the losers.

The Final Report on Action 6 (Preventing the Granting of Treaty Benefits in 

Inappropriate Circumstances) of the OECD Base Erosion and Profit Shifting 

(BEPS) Project from October 2015 respects many of the critical remarks 

made during the review phase. The suggestion in paragraph 24.5 of the 

commentary (i.e. that states that consider the “place of effective manage-

ment” rule as preferable and agree on how the concept should be interpreted 

are free to include such a rule in their bilateral treaties) will calm down the 

discussion in Austria.

The implementation of BEPS Action 6 in the international treaty network is 

governed by article 4 of the OECD Multilateral Convention to Implement 

Tax Treaty Related Measures to Prevent BEPS (the MLI). Article 4, 

96. E. Pamperl, OECD-Deliverable zu BEPS-Action 6: Abkommensberechtigung doppelt 
ansässiger Gesellschaften in Gefahr?, p. 502, Steuer und Wirtschaft International (SWI) 11 
(2014); M. Lang, Der Vorschlag der OECD zur Neuregelung der Abkommensberechtigung 
doppelt ansässiger Gesellschaften (Art 4 Abs 3 OECD-MA), in Festschrift Nowotny, p. 765 
(W. Blocher, M. Gelter & M. Pucher eds., Manz 2015); P. Bräumann & M. Tumpel, The 
Tiebreaker for Dual Resident Companies, the Holding Period for Intercompany Dividends 
and the Modifications to Article 13(4) of the OECD Model, in Base Erosion and Profit 
Shifting (BEPS), p. 302 (M. Lang et al. eds., Linde 2016); and S. Nenadic, Tie-Breaker 
for Dual Resident Companies, in Preventing Treaty Abuse, p. 127 (D. Blum & M. Seiler 
eds., Linde 2016).
97. See, inter alia, Bräumann & Tumpel, id., at 309 et seq.
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paragraph 1 provides for mutual agreement of the competent authorities to 

determine the place of residence of dual resident companies. In the absence 

of such agreement, such companies will not be entitled to any relief or 

exemption from tax provided by the covered tax agreement, except to 

the extent and in such a manner as may be agreed upon by the competent 

authorities of the contracting jurisdictions. 

Article 4, paragraph 3 of the MLI enables a state to reserve the right for 

the entirety of article 4 to not apply to its covered tax agreements, which 

Austria made use of.98 

6.3.  Tax implications of cross-border change of residence 

6.3.1.  Immigration of companies

In the opinion of the prevailing doctrine99 and the tax administration,100 com-

panies that were incorporated under foreign law and transfer their place of 

management to Austria, irrespective of the possibility that, according to 

civil law, such companies could lose their legal personality, remain a person 

subject to CIT. What changes is the extent of tax liability: companies that 

were subject to limited tax liability are now subject to unlimited tax liability. 

There are some main arguments for this tax treatment. First, foreign non-

resident companies are subject to Austrian CIT only in the case that they 

resemble an Austrian type of company. It would not be obvious as to why 

such a company would lose its status as a CIT taxpayer just by reason of 

transferring its place of management to Austria. In addition, foreign corpo-

rations subject to unlimited tax liability are subject to the minimum CIT by 

statutory order.101

By transferring the seat or place of management to Austria, the company 

becomes subject to unlimited tax liability in Austria. Austria will tax the 

company on its worldwide income. In order to delimit the right of taxation 

98. See www.oecd.org/tax/treaties/beps-mli-position-austria.pdf (accessed 13 Feb. 2018).
99. See, inter alia, D. Hohenwarter-Mayr, in KStG sec. 1, MN 56 (M. Lang et al. eds., 
Linde 2015); and M. Achatz & T. Bieber, in KStG sec. 1, MN 306 and references cited 
therein (M. Achatz & S. Kirchmayr eds., Facultas 2011).
100. See, for example, Ministry of Finance, Express Reply Service (Express Antwort 
Service, EAS) 2516 from 17. Aug. 2004, available at https://findok.bmf.gv.at/findok?
execution=e100000s1&segmentId=b204a23a-9b17-41fa-9fa3-7b4a9a26060e (accessed 
13 Feb. 2018).
101. KStG, at sec. 24, para. 4.
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between the departure state and Austria, the Austrian law provides for a 

step-up in the value of the company’s assets. The assets that enter Austrian 

fiscal sovereignty for the first time are to be valued at market prices.102 

Non-resident shareholders of a resident company are subject to limited tax 

liability on capital gains. If the tax liability arises as a result of the transfer 

of the seat or the place of management to Austria, the shares are to be valued 

at fair market value.103

In case of re-immigration after emigration of the company, the former 

acquisition costs are relevant, except the market value is lower. Upon the 

provision of proof by the taxpayer, value increases in the European Union/

European Economic Area can be deducted from the realized capital gains.104

6.3.2.  Emigration of companies

A company formed under Austrian law remains subject to unlimited tax 

liability if the place of management is transferred to a foreign country. 

However, because of a potential DTC that determines that the state in 

which the place of effective management is situated is the state of residence, 

Austria’s taxing rights are restricted to income derived through permanent 

establishments situated in Austria. 

In the case that Austria’s right to tax business assets is restricted, it is pro-

vided that assets are to be valued at market value,105 and hidden reserves 

within such assets are subject to tax. If the company emigrates to another 

EU or EEA Member State providing comprehensive administrative assist-

ance and enforcement, the tax that results from the appreciation of the assets 

may – on application of the company – be paid evenly distributed over 

7 years (2 years in the case of short-term assets). Pending instalments are 

due immediately if the assets are sold or transferred to a third country.106

As a result of the emigration of the company, the Austrian right to tax the 

hidden reserves in the shares can be restricted. In order to avoid losses in 

tax revenue, the restriction on the right to taxation is deemed a disposal 

102. EStG, at sec. 6, no. 6, lit. g. 
103. Id., at sec. 27, para. 6, no. 1, lit. e. 
104. Id., at sec. 27, para. 6, no. 1, lit e. 
105. Id., at sec. 6, no. 6, lit b.
106. Id., at sec. 6, no. 6, lit d.
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of the shares.107 The shares are to be valued at market value. Under these 

circumstances, instalment payments are possible.108

6.4.  Policy issues

At the beginning of this century, British LLCs were broadly promoted 

in Austria as a means to circumvent the minimum capital requirements109 

of Austrian companies with limited liability (Gesellschaft mit beschränk-
ter Haftung). The Austrian tax administration quickly clarified that such 

British LLCs – if they are managed by a person resident in Austria – are 

subject to unlimited tax liability because of their place of management 

in Austria.110 Still, mainly for company law reasons, foreign companies 

are discussed as alternatives to the Austrian Gesellschaft mit beschränkter 
Haftung.111 The frequent use of foreign legal forms in Austria combined 

with the fact that such companies are subject to unlimited tax liability in 

Austria due to their place of management is likely one of the reasons why 

Austria tends to maintain the current tie-breaker rule based on the place of 

effective management.

In 2005, Austria introduced a group taxation regime that provides for the 

possibility to deduct foreign company losses from domestic taxable profits. 

At the same time, the CIT rate was reduced from 34% to 25%. Both tax 

measures, together with other arguments (e.g. education level and standard 

of living in Austria), are used for promoting Austria as an outstanding place 

for headquarters.112 International companies should be convinced to found a 

company in Austria, which can be used in particular to develop the Eastern 

European market. Companies resident in the European Union/European 

Economic Area do not necessarily have to immigrate to Austria to make 

107. Id., at sec. 27, para. 6, no. 1.
108. Id., at sec. 27, para. 6, no. 1, lit d read in combination with sec. 6, no. 6, lit. c. 
109. The minimum capital of an Austrian Gesellschaft mit beschränkter Haftung amounts 
to EUR 35,000, and at least EUR 17,500 must be paid in. Since 1 March 2014, it is possible 
to set up a Gesellschaft mit beschränkter Haftung in Austria with only EUR 10,000, and 
EUR 5,000 must be paid in; however, after 10 years, the capital must be raised to EUR 
35,000.
110. S. Dommes et al., The English Private Company Limited in Austria – Questions 
regarding Tax Law, p. 537, Steuer und Wirtschaft International (SWI) 11 (2005).
111. S. Malainer & A. Staribacher, Unbeschränkte Steuerpflicht einer tschechischen 
s.r.o. in Österreich bei Vorliegen der Geschäftsleistung im Inland, p. 367, 5 UFSjournal 
10 (2012); H. Schneeweiss, US-amerikanische LLC als Alternative zur österreichischen 
GmbH?, p. 450, Gesellschaft und Steuern (GES) 9 (2014).
112. See, for example, the Austrian Business Agency (ABA), available at https://in
vestinaustria.at (accessed 13 Feb. 2018). The ABA is a state-owned company.
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use of the group taxation regime. They only have to register a branch in 

Austria that can take over the role of the parent company.113 As is probably 

the case in all countries of the world, immigrating companies are welcomed 

in Austria, and any kind of emigration is viewed critically.

113. KStG, at sec. 9, para. 3.
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Chapter 7

Belgium

Niels Bammens and François Henneaux*

7.1.  Residence in the domestic context

7.1.1.  Corporate law, international private law and 
insolvency law

7.1.1.1.  Introduction

Under Belgian law, a company’s essential characteristics are governed 

by the lex societatis.1 This includes (i) the rules on its existence and legal 

nature; (ii) its name; (iii) its formation, winding up and liquidation; (iv) its 

legal capacity; (v) the composition, functioning and powers of its corporate 

bodies; (vi) the internal relationship between its shareholders and between 

the company and its shareholders; (vii) acquiring and losing shareholder 

status; (viii) rights and liabilities attributed to its shares; (ix) liability for vio-

lating company law or the articles of association; and (x) liability for debts 

contracted by its corporate bodies.2 Broadly speaking, these  characteristics 

correspond to what constitutes company law in Belgium. However, the over-

lap is not complete, as not all matters that are dealt with in the Company 

Law Code (CLC) are considered to form part of the rules that are governed 

by the lex societatis.3

* Niels Bammens is a Professor of Tax Law at KU Leuven. François Henneaux is 
a Member of the Brussels Bar, professor at the Ecole Supérieure des Sciences Fiscales 
(Brussels) and teaching assistant at the Free University of Brussels.
1. This chapter only deals with entities that have legal personality. Entities without 
legal personality are considered as not having a seat. The law applicable to such entities 
is instead determined on the basis of the lex contractus. See K. Geens & M. Wyckaert, 
Verenigingen en vennootschappen, Deel II: De vennootschap, p. 400 (Kluwer 2011).
2. BE: Wetboek van Internationaal Privaatrecht [Code on International Private Law, 
CIPL] 2004, art. 111. A company is often said to have the nationality of the state whose 
jurisdiction governs these matters (i.e. the state whose law functions as the lex societatis 
of that company). For the sake of clarity and to avoid confusion regarding the concept of 
nationality as it is used for purposes of international tax law, this chapter will avoid the 
term “nationality” to the extent possible.
3. For instance, directors’ liability for serious misconduct that contributes to the 
company’s insolvency is considered an issue of insolvency law that is governed by the 
lex concursus, even though the rules governing the issue are contained in the Company 
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Belgium has traditionally adhered to the real seat theory for purposes of 

determining the lex societatis. Sections 7.1.1.2-7.2.3 address the evolu-

tion of the interpretation of this theory in Belgium. Section 7.2.4. briefly 

addresses the centre of main interests as interpreted for purposes of insol-

vency law.

7.1.1.2.  The situation before 2004

Before the introduction of the CLC in 1999, article 197 of the Companies 

Act4 provided that “any company that has its principal establishment5 in 

Belgium is subject to Belgian law, even if its deed of incorporation is drawn 

up abroad”. Despite the absence of a legal definition of the term “princi-

pal establishment”, case law6 and legal literature7 have fairly consistently 

determined the principal establishment on the basis of the place of effective 

management. This criterion was generally interpreted as referring to the 

place where the most important management decisions are taken, where 

the board of directors meets, where the shareholders’ meetings are held and 

where the company’s offices are situated. According to the majority view, 

there was a presumption that a company’s place of effective management 

Law Code. See V. Simonart, L’application du droit belge aux sociétés constituées dans un 
autre état de la communauté et, en particulier, aux limited, Revue pratique des sociétés 
civiles et commerciales, p. 127 (2008).
4. BE: Gecoördineerde wetten op de handelsvennootschappen [Companies Act] 1935, 
art. 197, Official Gazette (5 Dec. 1935). The criterion of the “principal establishment” was 
introduced into Belgian law via art. 129 of the Law of 18 May 1873. Even at the time of 
its initial introduction, it was suggested that it might be difficult in practice to determine 
the principal establishment of a company. See J. Guillery, Des sociétés commerciales en 
Belgique: Commentaire de la loi du 18 mai 1873, Bruylant, 2nd ed., vol. III, 1285, p. 442 
(1883).
5. In Dutch: voornaamste inrichting; in French: établissement principal.
6. Some early decisions of Belgian courts interpreted the principal establishment 
as a company’s place of principal activity. An 1888 decision, for instance, considered a 
company to have its principal establishment in Belgium on the grounds that the centre of 
its activities was in Belgium, even though the company was incorporated in France and 
the board of directors’ meetings and shareholders’ meetings were held in Paris (Ghent 
Court of Appeal, 18 Feb. 1888, Pasicrisie, vol. II, p. 303 (1888)). Similarly, a company 
incorporated in Congo was considered a Belgian company because its principal activities 
were carried out in Belgium (Ghent Court of Appeal, 22 July 1898, Pasicrisie, vol. II, 
p. 347 (1899)).
7. See, for example, P. De Paepe, Etudes sur la compétence civile à l’égard des 
étrangers, Bruylant, vol. II, p. 345 (1902); P. Wauwermans, Manuel pratique des sociétés 
anonymes, Bruylant 1090 et seq. (1933); P. Poullet, Manuel de droit international privé 
belge, Pée 225 (1947); and J. Van Ryn, Principes de droit commercial, Bruylant, vol. II, 
1126 (1957).
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is situated at its registered office,8 but that presumption is rebuttable.9 It is 

up to the courts to decide, on a case-by-case basis, whether the facts show 

that the place of effective management is indeed at the registered office.10

In 1999, Belgian company law was reformed by the introduction of the 

CLC.11 Article 197 of the Law on Companies was replaced by article 56 

of the CLC, the text of which was identical to the old provision, except 

the term “principal establishment” was replaced with the term “real seat”.12 

This change, however, did not imply that the legislator intended to change 

the criterion as it applied before 1999. The legislative history expressly 

states that the new provision confirmed the real seat theory as embodied 

in the old article 197 of the Companies Act and that the term “real seat” 

was more appropriate in light of the relevant case law and legal literature.13 

Consequently, the 1999 amendment did not affect the predominance of the 

place of effective management in case law14 and legal literature.15 The real 

seat was still interpreted as the place at which the key corporate decisions 

are taken, where the board of directors and/or senior executive officers meet 

and where the shareholders’ meetings are held. If these elements were situ-

ated in different places, preference was generally given to the place at which 

the board of directors met.16 The reason why this criterion was generally 

considered decisive is that, according to Belgian company law, a company’s 

8. J. Erauw, Rechtspersonen met activiteit over de landsgrenzen, in Rechtspersonenrecht, 
p. 120 (W. Van Eeckhoutte ed., Mys & Breesch 1999).
9. S. Gilcart, A propos des associations, de leur siège social et la loi applicable, p. 212 
(T.B.B.R. 2000).
10. See, for example, Brussels Court of Appeal, 15 July 1998, J.T., p. 647 (1999). The 
court disregarded the legal entity’s registered office in France and held that its real seat was 
in Belgium, at the private residence of its president. The court took account of a number 
of factual elements, including the fact that the president’s residence was also the legal 
entity’s mailing address and that this address was always used in documents intended for 
third parties.
11. BE: Wetboek van Vennootschappen [Company Law Code, CLC] of 7 May 1999, 
Official Gazette (6 Aug. 1999).
12. In Dutch: werkelijke zetel; in French: siège réel.
13. Documents of the Chamber of Representatives (1998-1999), 1838/1, p. 29.
14. See, for example, Antwerp Court of Appeal, 13 Mar. 2000, T.R.V., p. 236 (2000); 
and Liège Court of Appeal 27 Mar. 2001, T.B.H., p. 144 (2003).
15. See, for example, J. Meeusen, De werkelijke zetelleer en de communautaire ves-
tigingsvrijheid van vennootschappen, T.R.V., p. 97 (2003); and P. Saerens, Commentaire 
de l’Article 56 C. Soc., in Commentaire systématique Code des Sociétés, pp. 3-4 (Kluwer 
2001).
16. J. Blumberg, Over het grensoverschrijdende associatieconcern, zetelverplaatsing 
en internationale fusie, T.P.R., p. 815 (1992); and G. Van Boxsom, Rechtsvergelijkende 
studie over de nationaliteit der vennootschappen, Bruylant, p. 185 (1964).
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residuary powers are vested in the board of directors17 (that is to say, any 

matter not reserved for the shareholders’ meeting may be exercised by the 

board of directors).18

7.1.1.3.  The introduction of the Code on International Private Law

In 2004, the Code on International Private Law19 (CIPL), which codified 

the existing rules of Belgian international private law, was enacted. As a 

result of this codification, international private law issues with regard to 

Belgian company law are no longer dealt with in the CLC, but are now 

governed by the CIPL. Article 110 of the CIPL provides that “legal entities 

are governed by the law of the state on the territory of which they have their 

principal establishment since their incorporation.20 If the foreign law refers 

to the law of the state of incorporation, the latter law applies.” Unlike art-

icle 197 of the Law on Companies and article 56 of the CLC, the CIPL not 

only applies to legal entities that have their principal establishment (or real 

seat) in Belgium, but also to entities that have their principal establishment 

elsewhere. Furthermore, the CIPL reverts to the use of the term “principal 

17. Before the Law of 6 March 1973 (Official Gazette, 23 June 1973), these powers 
were with the general shareholders’ meetings, which explains why case law predating 
1973 attached importance to other criteria as well, such as the place at which the share-
holders’ meetings were held (see, for example, Brussels Court of Appeal, 23 Mar. 1903, 
Rev. Prat. Soc., p. 175 (1903)) or the nationality or residence of the board members or 
shareholders (see, for example, Liège Court of Appeal, 20 Feb. 1901, Pasicrisie, vol. II, 
p. 248 (1901); Brussels Court of Appeal, 27 Mar. 1912, Rev. Prat. Soc., p. 311 (1912); 
and Brussels First Instance Court, 26 Feb. 1923, Rev. Prat. Soc., p. 185 (1923)).
18. CLC, at art. 522. The most important power of the shareholders’ meeting is the 
approval of the annual accounts and the discharge of the directors (art. 554 CLC). The 
directors are independent of the shareholders, but if certain formal conditions are met, 
the shareholders’ meeting may appoint or dismiss directors. The shareholders may also 
sue for damages of directors who have committed errors in the exercise of their functions 
(art. 527 et seq. CLC). In other words, the actual power to manage and control a company 
is with the board of directors.
19. Law of 16 July 2004, introducing the Code on International Private Law, Official 
Gazette (27 July 2006).
20. The words “since their incorporation” may create some confusion, as this seems to 
suggest that the principal establishment is fixed at the moment of incorporation. Obviously, 
this is not the case; if the relevant circumstances indicate that a company’s place of effective 
management has been transferred to another state, the CIPL considers that its principal 
establishment is henceforth situated in that state. In other words, the addition of the words 
“since their incorporation” is redundant. See E. De Bie & F. Jenné, Grensoverschrijdende 
zetelverplaatsing in het Belgische recht: waar vertrekken en waar landen?, in Corporate 
mobility in België en Europa, pp. 51-52 (L. De Broe & M. Wyckaert eds., Intersentia 
2014).
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establishment”, but according to the legislative history, the legislator did not 

intend for the interpretation of the criterion to change.21

Article 4(3) of the CIPL facilitates the determination of the principal 

establishment by providing three criteria that are of particular importance. 

More specifically, the provision states that the principal establishment is 

determined by taking particular account of the centre of management,22 the 

operational centre23 and, in subsidiary order, the registered office. According 

to the legislative history, these criteria are ranked in descending order of 

importance.24 The centre of management refers to the place of effective 

management,25 and it coincides with the term “central administration” 

used in article 4(2) of the Rome Convention of 19 June 1980 on the law 

applicable to contractual obligations.26 The second element, the operational 

centre, may (alongside other factual elements) assist in locating the centre 

of management. Finally, the registered office may also play a role in this 

assessment, to the extent that it constitutes an expression of the founders’ 

intention to establish the legal entity at a specific location.27

In conclusion, the currently prevailing view is (still) that the place of effec-

tive management – that is, the place from which the management direc-

tives and impulses originate – is decisive in determining the lex societatis.28 

The seat of a company can be presumed to be at its registered office, but 

the actual determination requires a factual assessment of all of the rele-

vant circumstances that indicate where the key management decisions are 

taken. In principle, this will be the place where the board of directors meets. 

However, if the board of directors merely rubber-stamps decisions prepared 

in another country, there is no unanimity as to whether the place of effective 

21. Explanatory Memorandum to the CIPL, Documents of the Senate, BZ 2003, 3-27/1, 
pp. 31-32 and 129-130.
22. In Dutch: bestuurscentrum; in French: centre de direction.
23. In Dutch: zaken- of activiteitencentrum; in French: centre des affaires ou des  activités.
24. Explanatory Memorandum to the CIPL, supra n. 21, at 31.
25. Erauw, supra n. 8, at 565.
26. Explanatory Memorandum to the CIPL, supra n. 21, at 31.
27. Id., at 31-32. The order of the criteria has been criticized in legal literature, as it 
would be preferable to assume that the registered office coincides with the principal estab-
lishment until a third party proves otherwise. See, for example, H. De Wulf & L. Van Den 
Steen, Enkele IPR-problemen uit het economische recht: het mogelijke conflict tussen lex 
concursus en lex societatis, in Nieuw internationaal privaatrecht: meer Europees, meer 
globaal, p. 395 (J. Erauw & P. Taelman eds., Kluwer 2009).
28. See, for example, P. Wautelet, Quelques réflexions sur la lex societatis dans le Code 
du droit international privé, Rev. Prat. Soc., p. 34 (2006).



192

Chapter 7 - Belgium

management is located at the place where the management decisions are 

prepared or at the place where the board of directors formally takes those 

decisions.29

7.1.1.4.  Recognition as a subject of Belgian law

In order to be valid, a company should in principle be established by an 

authentic instrument30 that contains the information required by law.31 In 

addition, an extract of the deed of incorporation should be lodged at the 

registry of the competent commercial court.32 As from that moment, the 

company has legal personality and is therefore recognized as an entity that 

is subject to Belgian law.33 The extract is subsequently published in the 

Official Gazette, from which moment it is opposable to third parties.34

Belgian law allows for continuity of legal personality in situations in which 

a company transfers its seat. Article 112(1) of the CIPL provides that the 

transfer of the principal establishment of a legal person from one state to 

another can only take place without interruption of legal personality if such 

transfer complies with the conditions under which the laws of those states 

allow for the continuity of legal personality.35 Article 112(2) of the CIPL 

provides that, when a company transfers its principal establishment to the 

29. See the statement made by P.A. Foriers before the Committee on Commercial Law 
and Economic Law of the Chamber of Representatives, Documents of the Chamber of 
Representatives (2015-2016), 1500/1, p. 23. See also the opinions expressed by P. Wautelet, 
id., at 35-37; and K. Maresceau, Belgium, get ready to compete for corporate charters: 
een pleidooi voor de invoering van de statutaire zetelleer, in De modernisering van het 
vennootschapsrecht, pp. 205-206 (H. Braeckmans et al. eds., Larcier 2014).
30. See art. 66 CLC, in which only the rules applicable to the most common company 
types, i.e. public limited liability companies (in Dutch: naamloze vennootschap; in French: 
société anonyme) and private limited liability companies (in Dutch: besloten vennootschap 
met beperkte aansprakelijkheid; in French: société privée à responsabilité limitée) are 
addressed. Different rules apply to a number of specific company types.
31. See art. 226 (private limited liability companies) and art. 453 (public limited liability 
companies) CLC, which set out which information should be included, in addition to the 
information included in the extract (see CLC, infra n. 32).
32. CLC, at art. 68. Art. 69 includes a detailed list of elements that should be included 
in the extract, e.g. (i) the name and company type; (ii) the registered office; (iii) the amount 
of share capital and paid up capital; (iv) the beginning and end of the accounting year; 
(v) the persons who have the power to manage the company and enter into obligations on 
its behalf; (vi) the company’s purpose; and (vii) the place and time of the shareholders’ 
meetings.
33. CLC, at art. 2(4). The specific situation of companies in formation will not be ad-
dressed in this chapter.
34. CLC, at art. 76.
35. Given its broad wording, this provision applies to inward transfers (i.e. the prin-
cipal establishment moving from another state to Belgium) and outward transfers (i.e. 
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territory of another state, it will be governed by the law of that state from 

that moment onwards.36 In order to avoid discrepancies, the registered office 

should be transferred along with the real seat, which implies transforming 

into one of the company types of the destination state. However, Belgian 

company law does not contain a procedure for such a transformation (for 

neither inward nor outward transfers), which leads to a considerable degree 

of uncertainty in practice.37

Most cases in which the seat of a company is challenged concern companies 

that are incorporated abroad but in reality are active in and managed from 

Belgium. In order to protect third party interests (e.g. shareholders or credi-

tors), a company’s ostensible foreign nature may be challenged. As there 

are no specific rules governing this issue,38 any interested party is entitled 

to challenge a company’s seat in order to have the appropriate lex societatis 

applied.

7.1.2.  Tax law

7.1.2.1.  Residence under Belgian corporate income tax law

Pursuant to article 2(5)(b) of the Belgian Income Tax Code (ITC), a com-

pany is a Belgian resident if it has its registered office,39 principal establish-

ment40 or seat of management or administration41 in Belgium. A company’s 

registered office is its official seat as stated in the deed of incorporation.42 

As is the case under company law, the registered office forms a rebut table 

the principal establishment moving from Belgium to another state), as well as transfers 
between two other states. In all three scenarios, Belgium recognizes the legal personality 
after the transfer if both states involved allow the continuity.
36. This provision confirms the Lamot decision of the Supreme Court (12 Nov. 1965, 
Pasicrisie, vol. I, p. 336 (1966)), in which it was held that a company incorporated abroad 
that has its real seat in Belgium can be recognized in Belgium if it adapts its articles of 
association, to the extent necessary, to Belgian law (i.e. an inward transfer). The Council of 
State later gave a similar decision in a case concerning an outward transfer (29 June 1987, 
T.R.V., p. 110 (1988)).
37. See, for example, De Bie & Jenné, supra n. 20, at 47-100.
38. It should be noted that there is also no significant literature or case law regarding 
the circumstances under which this is possible or the possible sanctions in the case that 
a company’s ostensible seat does not correspond with reality.
39. In Dutch: maatschappelijke zetel; in French: siège social.
40. In Dutch: voornaamste inrichting; in French: principal établissement.
41. In Dutch: zetel van bestuur of beheer; in French: siège de direction ou d’administration.
42. As noted in sec. 7.1.1.4, Belgian company law requires a company’s registered 
office to be mentioned in the extract of the deed of incorporation that is logged in the 
commercial court’s registry and subsequently published in the Official Gazette.
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presumption of tax residence.43 If the registered office is situated in Belgium, 

the Belgian tax authorities can rely on this presumption to subject the com-

pany to Belgian corporate income tax. It is up to the company to rebut this 

presumption by proving that its principal establishment is situated else-

where. In the absence of such a rebuttal, the tax administration may levy 

tax on the basis of the registered office. However, the possibility to rely 

on the registered office to levy tax does not mean that the registered office 

functions as a separate criterion distinct from the principal establishment. If 

a company’s principal establishment is situated in a different location than 

its registered office, only the principal establishment should be taken into 

account when determining the company’s residence. In other words, when 

the registered office is used as a presumption, the presumption is precisely 

that the principal establishment is at the registered office (i.e. that the com-

pany is effectively controlled from the registered office).44 Consequently, 

the registered office merely constitutes an indication of the principal estab-

lishment and should not be seen as a distinct criterion for determining tax 

liability.45

Unlike the registered office, the principal establishment is a matter of fact 

rather than a formal criterion. The interpretation given to this criterion for 

corporate income tax purposes is the same as for purposes of Belgian com-

pany law (in which context it is used as the decisive criterion to determine 

the applicable lex societatis; see section 7.1.1.3.). Also under corporate 

income tax law, the principal establishment is the place from where the 

company is administered and controlled, i.e. the place at which the key 

management decisions are taken. Determining this location requires an 

assessment of all relevant factual circumstances. The main elements that 

are generally taken into account in this context are the places at which the 

board of directors meets, the company’s management has its offices, the 

company’s accounts and archives are kept, the general shareholders’ meet-

ings are held, etc.46 

43. See, for example, Brussels Court of Appeal, 27 Feb. 1937, Bull. Bel. 144, p. 394 
(1939); Brussels Court of Appeal, 11 July 1938, Bull. Bel. 139, p. 157 (1939); Brussels 
Court of Appeal, 29 June 1982, FJF 82/119 (1982).
44. J.P. Lagae, Vennootschapsbelasting, p. 18 (Ced. Samso 1998).
45. This is confirmed in the Official Administrative Commentary on the Income Tax 
Code (Comm. ITC) 179/23, which provides that “if the registered office is not the principal 
establishment of the company, then the location of the principal establishment determines 
whether the company is subject to corporate income tax”.
46. Comm. ITC 179/23. Consider, for instance, a 1970 decision of the Brussels Court of 
Appeal, which held that a company’s principal establishment was situated in the Netherlands 
on the basis that “[the company’s] attitude implies it considers itself to be a non-resident 
company […] whose general meetings are held at the registered office, from where, ac-
cording to its own will, the driving impulses of its responsibilities and the supervision 
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The third criterion, the seat of management or administration, seems to refer 

to two different concepts (i.e. the “seat of management” and the “seat of 

administration”), but in reality, both are synonyms for the principal estab-

lishment.47 As a result, this third criterion does not add anything to the resi-

dence test. It is not entirely clear as to why the legislator, going against the 

Council of State’s advice, included this additional criterion.48 Arguably, the 

reference to the “management or administration” serves as an elucidation 

of the term “principal establishment”, indicating that a company’s residence 

is determined by its “principal establishment of management or administra-

tion” and not its “principal exploitation establishment” or “principal trading 

establishment”.49

In conclusion, the determination of residence for purposes of Belgian cor-

porate income tax is not different from the determination under Belgian 

company law. The principal establishment is the single decisive criterion 

and should be determined on the basis of the relevant factual circumstances. 

The registered office functions as a presumption as to the place of the prin-

cipal establishment, but this presumption is overturned if it can be estab-

lished on the basis of the fact that the company’s management is carried out 

elsewhere. In most cases, the management will be carried out at the board 

of its activities depart” (Brussels Court of Appeal, 9 Dec. 1970, Bull. Bel. 493, p. 222 
(1972)). The court’s interpretation of the term “principal establishment” is correct, but the 
decision may be criticized to some extent, as it attributes too much weight to the intentional 
element (i.e. the company’s “attitude”), which – assuming that it can be ascertained to 
begin with – should not be relevant in determining residence. See G. Gemis, Hoe kijkt de 
Belgische fiscus tegen buitenlandse holdings aan?, A.F.T., p. 49 (1991).
47. Report of the Senate Commission of Finances, Pasinomie, p. 1716 (1962): “In reality, 
‘seat of management’ and ‘seat of administration’ should be considered as synonyms that 
are both used to emphasize that a company or entity is subject to corporate income tax in 
Belgium as soon as its registered office or the seat from where it manages the whole of 
its activities in Belgium and abroad is situated in Belgium.” See also H. Levy Morelle, 
The fiscal residence of companies: National Report Belgium, in Cahiers de Droit Fiscal 
International, vol. 72a, p. 236 (1987); Lagae, supra n. 44, at 18; S. Van Crombrugge, 
Beginselen van vennootschapsbelasting, p. 25 (Biblo 2006); and L. Hinnekens, Personele 
territorialiteit, in Vennootschap en belasting, pp. 570-572 (Kluwer 1993).
48. See Documents of the Chamber of Representatives (1961-1962), 264, p. 133, in 
which the Council of State held that the words “or their seat of management or admin-
istration” had “no legal consequences”. Nevertheless, the tax administration seems to 
perceive a difference between the concepts of the “seat of management or administration” 
and the “principal establishment”. In Comm. ITC 179/24, it is indicated that the “seat of 
management or administration of companies that do not have an actual registered office 
or principal establishment is the place where those companies lead, manage or administer 
their activities, irrespective of whether those activities are carried out in Belgium and/or 
abroad”.
49. L. Hinnekens, De territorialiteit van de Belgische belastingen in het algemeen en 
op de inkomsten in het bijzonder, p. 88 (Ced. Samsom 1985).
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of directors’ meetings. The burden of proof as to the location and time of 

these meetings is on the party relying on a company’s principal establish-

ment to determine its place of residence (e.g. if the tax authorities claim 

that a company that has its registered office in France is a Belgian resident 

because its principal establishment is in Belgium, it would be up to the tax 

authorities to demonstrate the time and location of the board’s meetings).

The place where the board of directors meets is generally the decisive crite-

rion. However, there are some circumstances under which it is not, which is 

a controversial issue. According to some scholars, situations in which it is 

not decisive are exceptional (e.g. if the board of directors does not convene 

or the controlling shareholder acts as de facto director towards third parties) 

because, under corporate law, the board of directors is the body taking the 

decisions, even if, for instance, the board of directors systematically follows 

the instructions of the controlling shareholder.50 According to other authors, 

the place where the board of directors meets is a rebuttable presumption 

as to the company’s residence, but is not always the place at which the 

management decisions are actually taken. Under this latter view, merely 

complying with the formal corporate law rules (e.g. holding the necessary 

board meetings at the registered office and keeping the relevant documents 

there) is not sufficient; the board of directors should materially take the 

management decisions in order for the place at which it meets to determine 

the company residence. In other words, if the board merely approves deci-

sions already taken by, for instance, a shareholder, the effective management 

is exercised by that shareholder.51 Moreover, there should be no difference 

between board meetings that are merely held “on paper” and board meet-

ings that are physically held at the registered office but merely rubber-stamp 

decisions taken elsewhere. In neither scenario is the effective management 

of the company exercised by the board of directors.52

50. T. Afschrift, La constitution d’une personne morale de droit étranger dans l’unique 
but d’éluder l’impôt belge, in Mélanges offerts à Raymond Vander Elst, pp. 39-40 (Nemesis 
1986).
51. J.P. Lagae, De fiscale erkenning of niet-erkenning van de vennootschap of van haar 
tussenkomst, T.F.R., p. 838 (1999).
52. Under this view, determining the principal establishment may be particularly dif-
ficult when a company forms part of a group of companies. In such a context, it is likely 
that the parent company exercises a certain amount of influence over the strategy of its 
subsidiaries. Consolidated accounts, standardized instructions, etc. may blur the bound-
aries between the management of the parent and the subsidiary, but the mere existence 
of such group management instruments should not lead to the conclusion that the parent 
company takes over the subsidiary’s effective management. There will only be a usurpa-
tion of management if the subsidiary has lost all of its autonomy and the parent company 
effectively makes decisions regarding the subsidiary’s strategic matters. See E. Wymeersch, 
Het recht van de vennootschapsgroepen, in Van Eeckhoutte (ed.), supra n. 8, at 414. 
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There is no legal or administrative guidance as to the nature of the man-

agement decisions (e.g. strategic decisions or day-to-day management 

decisions) that are relevant for determining residence. In legal literature, a 

distinction is drawn between three levels of management, namely (i) stra-

tegic management (i.e. decisions on the fundamental policies affecting the 

long-term course of the business); (ii) actual management (i.e. the imple-

mentation of the strategic management); and (iii) shop-floor management 

(i.e. the immediate supervision of day-to-day operations). According to this 

literature, the principal establishment criterion, as applicable for purposes of 

Belgian domestic tax law, refers to the former two levels of management.53 

In smaller companies, both are generally exercised by the board of directors, 

but in larger companies, the strategic management decisions may be taken 

by the board of directors while the actual management is exercised by senior 

executive officers. It has been suggested that the strategic management deci-

sions should be decisive.54

There are no special rules for companies with scarce physical presence. In 

addition, there are no specific rules for situations in which, for instance, 

the board of directors meets by electronic means (e.g. telephone, video 

conference or emails). Consequently, the general rule applies in such cases, 

i.e. that the residence should be defined as the place at which the persons 

taking the decisions regarding the management of the company physically 

are at the moment of taking these decisions. There is no specific guidance 

on situations in which these persons are in different countries at the time 

of taking the decisions. On the basis of the wording of article 2(5)(b) of 

the ITC, it could be argued that a company would be regarded as a Belgian 

resident if the majority of these persons are in Belgium at the relevant time.55

7.1.2.2.  Case law on the determination of residence

There is relatively little Belgian case law dealing with the interpretation 

of the residence concept. In general, the reported case law is consistent in 

attaching decisive importance to the principal establishment (as defined in 

53. L. De Broe, International Tax Planning & Prevention of Abuse under Domestic 
Tax Law, Tax Treaties & EC-Law, doctoral thesis, p. 92 (K.U. Leuven 2007).
54. Id.
55. As noted in sec. 7.1.2.1., the decisive criterion for purposes of Belgian domestic 
tax law is the principal (administrative) establishment. The term “principal” could be 
interpreted as referring to the “primary” or “most important” element among several 
elements, i.e. the majority of the decision-makers. See also Ruling Decision 2015.232 
(28 Oct. 2015).
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section 7.1.1.2.).56 Other elements, such as the existence of an operational 

centre abroad,57 the fact that all of a company’s activities are carried out 

abroad or that its assets are situated abroad,58 have been held irrelevant. 

The general tenet in the reported case law is that the relevant factual cir-

cumstances are analysed on a case-by-case basis in order to determine the 

place from which the company is effectively managed.59 Furthermore, the 

motivation for the choice of residence in itself does not affect the determina-

tion of the company’s residence, even if that motivation is not to be subject 

to taxation in Belgium; as long as the company’s principal establishment 

is effectively situated in the other state, it will be recognized as being a 

resident of that state.60

7.1.2.3.  Advance rulings

It is possible to obtain an advance ruling on a company’s tax residence. On 

the basis of the published ruling decisions, the following criteria are taken 

56. See, for example, Leuven First Instance Court, 6 Apr. 2012, TFR 438, p. 272 (2013); 
Brussels Court of Appeal, 29 June 1982, FJF 82/119 (1982); Brussels First Instance Court, 
6 June 2014, FJF 2014/286 (2014); and Mons First Instance Court, 6 May 2003, FJF 
2003/281 (2003).
57. Brussels Court of Appeal, 27 Feb. 1937, Bull. Bel. 144, p. 394 (1939); and Brussels 
Court of Appeal, 11 July 1938, Bull. Bel. 139, p. 157 (1939).
58. See, for instance, the 1970 Brussels Court of Appeal decision referred to in supra 
n. 46. A company was incorporated in the Netherlands and had its registered office there. 
The general shareholders’ meetings were also held in the Netherlands and the key decisions 
were made at the registered office. Even though all of its assets were situated in Belgium 
and all of its activities were exercised in Belgium, the court considered it a non-resident 
for purposes of Belgian corporate income tax.
59. However, earlier case law also seems to attach some importance to other elements, 
such as the place in which a company’s business activities are carried out. In a 1963 deci-
sion, for instance, the Brussels Court of Appeal was asked to rule on the residence of a 
Luxembourg-incorporated company that had its registered office in Luxembourg. The court 
considered the company a Belgian resident because its principal establishment was in 
Belgium. In order to support this conclusion, the court relied on the fact that (i) the com-
pany’s mail was directed to a Belgian address; (ii) the company’s main activity consisted 
of holding a debt claim on a Belgian company; and (iii) the majority shareholder was a 
Luxembourg bank specialized in the incorporation of holding companies (Brussels Court 
of Appeal, 9 Apr. 1963, Bull. Bel. 402, p. 2366 (1963)). Similarly, the Supreme Court held 
in a 1955 decision that the principal establishment of a company that was incorporated in 
Congo and had its registered office there was nevertheless at the company’s administrative 
office in Brussels, at which the company’s profits were received and the directors exercised 
their main functions and earned the fees related to these functions, regardless of the place 
at which the fees were collected (Supreme Court, 16 Dec. 1955, Bull. Bel. 324, p. 168 
(1956)). See also Brussels Court of Appeal, 27 June 1963 (Etablissements Michaux et 
Cie), referred to in Comm. ITC 179/25.
60. Brussels Court of Appeal, 12 May 1992, Fiscale Koerier 92/498 (1992).



199

Residence in the domestic context

into account by the ruling commission when assessing whether a company 

qualifies as a Belgian resident:61

− the fact that the registered office is situated in Belgium;

− the fact that the shareholders’ meetings and board meetings are held in 

Belgium;

− the number of members of the board of directors who are Belgian 

residents;62

− the fact that the company has offices in Belgium;63

− the fact that the management of the company’s loan portfolio will take 

place in Belgium;

− the fact that the company’s main bank accounts are kept in Belgium and 

the decisions with regard to these accounts are taken in Belgium;

− the fact that the company does not have any establishments abroad;

− the fact that the company has qualified personnel with the necessary 

abilities and powers to sustainably manage the loan portfolio; and

− the fact that the company employs at least one full-time worker who is 

a Belgian resident.64

The ruling commission has not yet clarified whether there is a hierarchy 

between the different elements. 

61. See, for example, Ruling Decisions 900.472 (9 Feb. 2010); 2011.495 (17 Jan. 2012); 
2011.568 (8 Feb. 2012); 2012.452 (10 Dec. 2013); 2012.453 (10 Dec. 2013); and 2012.454 
(10 Dec. 2013). These decisions all concerned requests to confirm that a company was a 
Belgian resident (which is relevant, for instance, for entitlement to the notional interest 
deduction). Other decisions concern requests to confirm that a company is a non-resident. 
One such decision (which concerned the entitlement to a withholding tax exemption with 
regard to interest paid to non-residents) is Ruling Decision 2013.081 (9 Apr. 2013), in 
which the ruling commission referred to the fact that (i) the shareholders’ meetings and 
board of directors’ meetings were held in country X; (ii) the directors exercised their 
activities almost exclusively in country X; and (iii) the company’s activities were exer-
cised in country X. On the basis of these facts, the ruling commission concluded that the 
company was a non-resident.
62. There does not seem to be a fixed minimum in this context. Some decisions mention 
that “50% of the members of the board of directors are Belgian residents” (e.g. Ruling 
Decisions 2012.452, 2012.453 and 2012.454), while other decisions concern situations 
in which “at least one member” (e.g. Ruling Decision 900.472) or even “one member” 
(e.g. Ruling Decisions 2011.495 and 2011.568) is a Belgian resident.
63. In Ruling Decision 900.472, reference is made to “office space with the necessary 
equipment and furniture”.
64. The latter two elements (the fact that the company has qualified personnel with the 
necessary abilities and powers to sustainably manage the loan portfolio and the fact that 
the company employs at least one full-time worker who is a Belgian resident) are only 
referred to in Ruling Decisions 2012.452, 2012.453 and 2012.454.
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7.1.2.4.  Consequences of Belgian residence

If a company is a Belgian resident, it is subject to Belgian corporate income 

tax65 and, consequently, is taxable in Belgium on its worldwide income. 

Every item of income received by such a company is, in principle, subject to 

Belgian corporate income tax, regardless of its source (Belgian or foreign), 

nature (investment income, business income or miscellaneous income) or 

allocation (distributed or reserved). Conversely, a non-resident company is 

subject to non-resident income tax, a result of which is, in principle, it only 

being taxable in Belgium on Belgian-source income.66

Belgian residence may also entail a number of withholding and reporting 

requirements upon making certain payments or engaging in specific trans-

actions.

7.1.2.5.  Procedural issues and the possibility to challenge 
a company’s residence

There does not seem to be a widespread practice of the Belgian tax authori-

ties relying on instruments of international administrative cooperation in 

assessing residence, but there is nothing to prevent them from doing so, 

e.g. to obtain factual information relevant for purposes of determining a 

company’s principal establishment.67 There are no published mutual agree-

ments or arbitration decisions regarding the interpretation of the domestic 

residence concept.

The tax authorities can challenge a company’s residence if it can be estab-

lished on the basis of the fact that the place of residence claimed by the 

company is not its actual place of residence (e.g. if the company claims to 

be a resident of the state in which the registered office is situated while the 

management decisions are taken elsewhere).68 There is no need to resort to 

65. ITC, at art. 179.
66. ITC, at arts. 227(2) and 228.
67. Reference could be made to a 1995 decision on the validity of the mutual agreement 
between Belgium and France on the residence of an individual (Liège Court of Appeal, 
18 Oct. 1995, FJF 96/28 (1996)).
68. Of course, the opposite scenario is also possible. See, for instance, the 2012 deci-
sion of the Leuven First Instance Court, referred to in sec. 7.1.2.2., in which the taxpayer 
claimed that its principal establishment had moved to Germany, while the tax authorities 
successfully relied on the presumption created by the registered office, which the taxpayer 
was unable to rebut.
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any specific anti-avoidance rules in such a scenario; instead, the tax authori-

ties will, in most cases, demonstrate on the basis of factual elements that 

the principal establishment does not coincide with the registered office. 

Nevertheless, the tax authorities’ analysis in this context has been framed 

in terms of sham in a number of instances (in that a company’s foreign seat 

is disregarded as being fictitious, resulting in the fact that it should be taxed 

as a Belgian resident).69 However, the sham doctrine does not add anything 

to the analysis set out in section 7.1.2.1.; in order for a company to qualify 

as a Belgian resident, it should be established on the basis of the fact that 

its place of management is in Belgium, irrespective of whether its foreign 

registered office can be regarded as fictitious.

There are no specific sanctions if a company wrongly claims to be a resident 

of a certain state. However, sanctions may be imposed for not complying 

with the rules that follow from the company’s actual residence. 

There are no rules that subject the income of non-resident companies to 

domestic taxation as if they were resident companies (such as controlled 

foreign corporation rules). 

7.1.2.6.  Other taxes on companies

For VAT purposes, the residence concept is given the same interpretation 

as that for corporate income tax purposes, i.e. the place at which the actual 

management decisions are taken. This has been confirmed a number of 

times by the Minister of Finance.70

69. See, for example, Ghent First Instance Court, 21 May 2008, De Fiscale Koerier 
2008/509 (2008). This analysis should be distinguished from (i) the application of the sham 
doctrine to disregard the existence of a company for tax purposes on the grounds that the 
company itself is a sham and to attribute the company’s transactions to its shareholders; 
and (ii) the application of the sham doctrine to disregard the involvement of a company 
in the execution of legal acts in order to attribute those acts to other persons. On these 
issues, see De Broe, supra n. 53, pp. 74-88 and 99-124.
70. See, for example, Parliamentary Questions (2003-2004), Question 138, QRVA 51, 
no. 089, p. 15729.
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7.2.  Residence in an international context

7.2.1.  “Resident” for tax treaty purposes

7.2.1.1.  Reference to domestic tax laws

The place where a company has its “principal establishment” determines not 

only whether a company is subject to income tax in Belgium on its world-

wide income, but also whether it is eligible for the benefits provided by the 

tax treaties concluded by Belgium. These treaties – as well as the Belgian 

tax treaty model that reflects Belgium’s policy71 – follow the principle con-

tained in article 4(1) of the OECD Model Tax Convention, according to 

which a company is a resident of a state if it is liable to tax in that state by 

reason of, among others, its place of management or any criterion of a simi-

lar nature.72 As noted in section 7.1.2.1., the place where a company has its 

“principal establishment” constitutes such a criterion under Belgian tax law.

This criterion may differ from criteria used in non-tax treaties, such as bilat-

eral investment treaties.73 Under these treaties, a company is usually eligible 

for the benefits provided by the treaty if it was constituted under Belgian 

law and has its registered office in Belgian territory.74 Sometimes, eligibil-

ity is broadened to cover foreign companies controlled by such a company 

or by a Belgian individual.75 Less frequently, it is narrowed to only cover 

companies that have their seat and perform business activity in Belgium.76 

71. This model was updated for the last time in 2010. The tax treaties currently in 
force, those signed but not yet in force and the Belgian model can be referred to on the 
website of the Belgian tax authorities, available at http://finances.belgium.be/fr/entreprises/
international/accords_internationaux (accessed 5 Nov. 2016).
72. Regarding the particular case of the tax treaty with France, see infra n. 101.
73. Before the entry into force of the Lisbon Treaty, giving the European Union exclusive 
competence on foreign direct investment (new art. 207 of the Treaty on the Functioning 
of the European Union), Belgium negotiated bilateral investment treaties together with 
the Grand Duchy of Luxembourg within the framework of the Belgium-Luxembourg 
Economic Union (Convention of 18 Dec. 2002, which replaced the Convention of 25 
Jul. 1921).
74. E.g. the bilateral investment treaties with Armenia, Azerbaijan, Bosnia, China, 
Guatemala and Mauritius. This criterion corresponds to that contained in the Belgian-
Luxembourg investment treaty model, updated for the last time in 2002. Bilateral investment 
treaties, as well as the Belgian-Luxembourg investment treaty model, can be referred to 
on the “investment policy hub” website of the United Nations, available at http://invest
mentpolicyhub.unctad.org/IIA/CountryBits/19 (accessed 4 Nov. 2016).
75. E.g. the bilateral investment treaties with Mozambique, Serbia-Montenegro and 
Thailand.
76. E.g. the bilateral investment treaty with Croatia.
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7.2.1.2.  Being “liable to tax” 

According to the OECD MTC, being “liable to tax” in a state “by reason of 

domicile, residence, place of management or any criterion of similar nature” 

is interpreted in Belgium as being liable to comprehensive income taxation 

in that state on the basis of a personal connecting factor. 

This excludes companies that are not liable to income tax in a state despite 

the existence of such a personal connecting factor with that state77 or that 

are liable to income tax in a state only because they receive income sourced 

in that state.78

However, the tax authorities acknowledge that that exclusion should be 

“interpreted restrictively”.79 First, the “place of incorporation” is viewed as 

being a “criterion of similar nature” to “domicile”, “residence” and “place 

of management” when it constitutes a personal connecting factor entailing 

comprehensive taxation.80 To avoid doubt, the Belgian tax treaty model sug-

gests specifying it in the text of the treaty,81 as some tax treaties do.82

Second, a company subject to the tax laws of a state by reason of a personal 

connecting factor is “liable to tax” in that state even if, under those laws, all 

or part of its income is exempt from tax.83 By application of this principle, 

collective investment vehicles and pension funds subject to income tax in 

Belgium on a base limited to very specific items of income are viewed as 

Belgian residents. Conversely, the Belgian tax authorities admit that com-

panies subject to Emirati tax laws are Emirati residents, even if no tax is 

actually imposed.84

77. See the Belgian tax authorities’ official commentaries on tax treaties, new version, 
general introduction, sec. 81, available at http://ccff02minfin.fgov.be (accessed 5 Nov. 2016). 
Currently, the new version consists of a general introduction and the commentaries on 
arts. 15, 16 and 23 of the OECD Model Tax Convention (OECD MTC) (or, more precisely, 
a compilation of various circulars dealing with these topics). The other articles are covered 
in older commentaries.
78. Id.
79. Id., at sec. 82.
80. Id., at art. 4, secs. 101-102. See also E. Reimer et al., Klaus Vogel on Double 
Taxation Conventions, 4th ed., art. 5, sec. 63 (Kluwer 2015).
81. Belgian tax treaty model, at art. 4(1).
82. See, for example, art. 4(1) of the tax treaties with Chile, China, the United Kingdom 
and the United States.
83. See Belgian tax authorities’ official commentaries on tax treaties, supra n. 77, at 
sec. 83; and the Protocol to the Belgian tax treaty model, at sec. 2. 
84. Circular no. AAF 14/2009 of 5 Oct. 2009, sec. II.D.
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Third, a company subject to the tax laws of a state by reason of a personal 

connecting factor is considered to be “liable to tax” in that state even if 

those laws are governed by a territorial taxation principle85 (e.g. a company 

resident in Hong Kong).86

7.2.1.3.  Limitation-on-benefits clauses 

Few Belgian tax treaties contain a limitation-on-benefits clause targeting 

specifically persons that do not have a sufficient nexus with their state of 

residence, the most notable treaties being those with Spain, Switzerland 

and the United States.87 Some recent tax treaties include a treaty-based 

anti-avoidance rule, but of a different kind: such rules target either transac-

tions of which the main purpose is to obtain treaty benefits88 or “artificial 

arrangements”.89

Under the tax treaty with Spain,90 the source state denies treaty benefits 

on dividends, interest, royalties and capital gains obtained by a company 

resident in the other state of which non-resident persons hold, directly or 

indirectly, the majority of the capital. This provision does not apply when 

the company proves that it carries out substantial industrial or commercial 

activities in its state of residence other than activities consisting mainly of 

holding or managing shares or other assets.91

The tax treaty with Switzerland contains a provision targeting companies 

that are resident in a contracting state but of which non-resident persons 

85. Belgian tax authorities’ official commentaries on tax treaties, supra n. 77, at sec. 82.
86. See the Protocol to the tax treaty with Hong Kong, at sec. 2; and Circular no. AAF 
4/2005 of 31 Mar. 2005, sec. III.3.B.
87. In addition to these treaties, the tax treaty with Canada also contains such a rule; 
its scope, however, is very specific. This is also the case with the new treaty with Japan, 
not yet in force, that was signed on 12 October 2016.
88. See, for example, the tax treaties with Estonia (art. 28), Latvia (art. 29), Lithuania 
(art. 29) and Taiwan (art. 27), as well as the new treaty, not yet in force, signed with Russia 
(art. 27). The current Belgian tax treaty model suggests such a provision regarding relief 
of source taxation on dividends (art. 10(6)), interest (art. 11(8)) and royalties (art. 10(6)). 
89. See, for example, the new treaties, not yet in force, signed with Macedonia (art. 26), 
Norway (Protocol, sec. 1) and Uruguay (Protocol, sec. 1), as well as the protocol amending 
the tax treaty with Poland (new art. 28.A). The current Belgian tax treaty model suggests 
such a general provision (art. 27(3)).
90. See the Protocol to the tax treaty with Spain, sec. 2.
91. For an in-depth analysis of the problems to which this provision gives rise under 
EU law, see L. De Broe, International Tax Planning and Prevention of Abuse, p. 1039 
(IBFD 2008).
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hold a direct or indirect majority interest.92 In this case, treaty benefits in the 

source state with regard to dividends, interest and royalties are granted only 

if various objective tests are met, such as an “anti-channelling” test and a 

“thin capitalization” test, and without any safe harbour provision. However, 

a protocol amending the tax treaty, signed on 10 April 2014 but not yet in 

force, completely rewrites this provision. The new provision consists of a 

general anti-channelling test that applies irrespective of whether the benefi-

ciary of the item of income is controlled by non-resident persons.93 This test 

is then combined with a safe harbour provision, according to which treaty 

benefits are nevertheless granted if the taxpayer can prove that the transac-

tions in question do not have taking advantage of the treaty as their main 

purpose.94 The safe harbour provision is deemed satisfied if (i) the item of 

income is transferred to a non-affiliated person; or (ii) the transferee could 

have claimed treaty benefits that were similar or more favourable if it had 

directly received the item of income.95

The tax treaty with the United States contains a comprehensive limitation-

on-benefits clause similar to that contained in other tax treaties concluded 

by the United States. If the tests provided by this clause are not met, tax 

treaty benefits will nevertheless be granted if the competent authority of the 

source state determines that “the establishment, acquisition, or maintenance 

of such person and the conduct of its operations did not have as one of its 

principal purposes the obtaining of benefits under the Convention”.96

None of these three treaties, as currently in force, distinguishes between 

companies held by persons who are EU residents and those held by resi-

dents of third countries.

7.2.1.4.  Tie-breaker rule

Under most Belgian tax treaties, a company that is resident of both contract-

ing states under their respective domestic tax laws is a resident of the state 

in which it has its “place of effective management” for the purposes of the 

tax treaty. This solution corresponds to that suggested in the Belgian tax 

treaty model.97 

92. See the tax treaty with Switzerland, art. 22.
93. See the Protocol amending the tax treaty with Switzerland, new art. 28(1).
94. Id., at new art. 28(2)).
95. Id.
96. See the tax treaty with the United States, art. 21(7).
97. Belgian tax treaty model, at art. 4(3).
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Belgian tax treaties do not define the term “place of effective management”. 

An exception is the new treaty with Russia, not yet in force, which specifies 

that the place of effective management is “the place where the general con-

duct of business is concentrated and where the superior control on activities 

is carried on”, and that to determine where that place is located, the follow-

ing criteria can be taken into consideration: (i) the place where the board of 

directors or equivalent body meets; (ii) the place where the senior day-to-

day management is carried on; and (iii) the place where the senior execu-

tives carry on their activities.98 Aside from this particular case, the Belgian 

tax authorities seem to define the “place of effective management” similarly 

to the “principal establishment” under Belgian tax laws, having regard to, 

among others, (i) the place where the general meetings of shareholders are 

held; (ii) the place where the meetings of the board of directors are held; 

and (iii) the place where the general management is exercised (being the 

place in which the management’s offices, the sales department, the central 

accounting department, the company’s records, etc. are located).99 In a case 

brought before the Liège court of appeal, these elements were not located 

in the same state. While the shareholders’ meetings were held in France 

and the books were kept in France, the sole director of the company was a 

Belgian resident working in Belgium and all of the activities were carried 

on in Belgium, with the registered office in France being a mere mailbox. 

The court ruled that the company had its place of effective management in 

Belgium.100

Rather than a tie-breaker clause referring to the “place of effective manage-

ment”, a few Belgian tax treaties contain a clause similar to the alternative 

provision introduced in the Commentary on Article 4 of the OECD Model 

Tax Convention in 2008,101 according to which the determination of the 

residence of dual resident companies for the purposes of the tax treaty is 

settled on a case-by-case basis by mutual agreement between the competent 

authorities. Sometimes, tax treaties mention criteria that are relevant in this 

98. See the new tax treaty with Russia (not yet in force), art. 4(3).
99. Circular no. AAF/2004/53 of 16 Jan. 2004, sec. IV.2.c. See also Comm. ITC 179/23 
(see sec. 7.1.2.1.).
100. Liège Court of Appeal, 8 Nov. 1988, Bull. Bel. 709, p. 2298 (1991). The tax treaty 
with France, which predates the publication of the first OECD MTC, does not contain 
a provision similar to art. 4(1) of the OECD MTC. It provides only that “a legal entity 
is deemed to be a resident of the Contracting State where it has its place of effective 
management” (art. 1(4)).
101. OECD, Model Tax Convention on Income and on Capital: Commentary on Article 4, 
sec. 24.1.
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respect.102 Generally, these tax treaties expressly deny most of the treaty 

benefits in the case that no agreement is reached.103 

At this stage, it is difficult to assess the impact on future Belgian tax treaties 

of the Report on Action 6 of the OECD Base Erosion and Profit Shifting 

(BEPS) Project,104 which recommends shifting to the latter kind of clauses. 

The only treaty that Belgium has concluded since the publication of this 

report (a new tax treaty with Japan, concluded on 12 October 2016 and 

not yet in force) includes such a clause.105 However, a substantively similar 

clause is already contained in the tax treaty with Japan that is currently in 

force, which was concluded in 1968.106

7.2.2.  Tax implications of cross-border change of residence

7.2.2.1.  Corporate immigration

A specific set of provisions, applicable both to the immigration of EU 

companies and to that of third states’ companies, deals with the tax con-

sequences of corporate immigration, i.e. the transfer into Belgium of the 

company’s registered office (and principal establishment) without interrup-

tion of the legal personality. These provisions were introduced in 2009,107 

at the time of the implementation of the EU Tax Merger Directive.108 The 

general rationale behind them (even if sometimes deviated from) is that, 

in the absence of any connecting factor before the immigration, Belgium 

exercises its taxing power only for that operation.109

102. See, for example, the tax treaties with Canada (art. 4(3)) and Nigeria (art. 4(3)), as 
well as the new tax treaty with Japan, not yet in force (art. 4(3)), which refer to the place 
of effective management and to the place of incorporation.
103. See, for example, the tax treaties with Azerbaijan (art. 4(3)), Canada (art. 4(3)), 
Chile (art. 4(3)), Estonia (art. 4(3)), Latvia (art. 4(3)), Lithuania (art. 4(3)) and the United 
States (art. 4(5)), as well as the new tax treaty with Japan, not yet in force (art. 4(3)). 
104. OECD, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, 
Action 6 - 2015 Final Report, p. 72 (OECD 2015).
105. See the new tax treaty with Japan (not yet in force), art. 4(3).
106. See the tax treaty with Japan currently in force, art. 4(2).
107. Law of 11 December 2008, implementing the EU Tax Merger Directive, Official 
Gazette (12 Jan. 2009).
108. Currently, Council Directive 2009/133/EC of 19 October 2009 on the common 
system of taxation applicable to mergers, divisions, partial divisions, transfers of assets 
and exchanges of shares concerning companies of different Member States and to the 
transfer of the registered office of an SE or SCE between Member States.
109. Explanatory Memorandum to the Law of 11 December 2008, Documents of the 
Chamber of Representatives (2007-2008), 52-1398/1, pp. 16-17 and 19. 
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The immigrating company’s capital and reserves existing upon immigration 

are not subject to income tax in Belgium.110 This includes reserved profits 

that would not have been taxed previously. As for the immigrating compa-

ny’s assets, a step-up in tax basis will normally take place up to their market 

value upon immigration.111 For the purposes of computing capital gains, 

the step-up applies even if the emigrating state does not levy an exit tax, 

whereas it is subject to such an exit tax for the purposes of computing cap-

ital losses, depreciation and amortization.112 However, the letter of the law 

makes the step-up in tax basis dependent on accounting revaluation prior to 

the transfer113 so that it will be refused if the emigrating state’s accounting 

laws do not allow such a revaluation, as the Belgian Ministry of Finance has 

recently confirmed.114 In the authors’ view, this exclusion does not seem to 

be reasonably justified and, therefore, may be considered as infringing the 

non-discrimination principle enshrined in the Belgian Constitution.

There are two exceptions to these principles. The first exception concerns 

any establishment that the immigrating company would have in Belgium 

before its immigration. Both the fiscal status of the establishment’s capital 

and reserves115 and the tax basis of its assets remain unchanged.116 The sec-

ond exception concerns companies that are not liable to income tax in their 

state of origin as well as companies that are liable to income tax in their 

state of origin if that state’s tax regime is considerably more favourable than 

the Belgian tax regime, but in the latter case, only if the state of origin is 

not an EU Member State. The profits that such companies realized before 

immigrating are taxable in Belgium, with the availability of a deferral until 

they are distributed,117 and their assets are not stepped-up for tax purposes.118 

Regarding carried-forward losses, those incurred by an establishment in 

Belgium before the transfer remain deductible after the transfer,119 while 

those incurred in the emigrating state are never deductible in Belgium. In 

light of the Court of Justice of the European Union’s (ECJ’s) judgments in 

110. ITC, at art. 184bis(5), first and second subparagraphs.
111. Id., at art. 184ter(2), second subparagraph, read in light of the Explanatory Memorandum 
to the Law of 11 December 2008, supra n. 109.
112. On this restriction, see ITC, at art. 184ter(2), sixth subparagraph.
113. See id., second subparagraph; the tax base is determined on the basis of the “ac-
counting value”.
114. Parliamentary Questions (2015-2016), Question 886, QRVA 54, no. 70, p. 242.
115. ITC, at art. 184bis(5), first and second subparagraphs.
116. Id., at art. 184ter (2), second and fourth subparagraphs.
117. Id., at art. 184bis(5), third and fourth subparagraphs.
118. Id., at art. 184ter(2), third subparagraph. 
119. Id., at art. 206(3).



209

Residence in an international context

Marks & Spencer and A Oy,120 it has been argued that the latter prohibition 

is too general.121

The shareholders do not incur any taxation upon immigration of the com-

pany, even if they are resident in Belgium. Subsequent profit distributions 

are subject to Belgian withholding tax, irrespective of whether those prof-

its were realized before or after immigrating.122 Conversely, reductions 

of paid-in capital contributed by shareholders are not subject to Belgian 

withholding tax, irrespective of whether that capital was contributed before 

immigrating.123

7.2.2.2.  Corporate emigration

Regarding corporate emigration, Belgian tax law distinguishes between 

emigration within the European Economic Area and emigration outside 

the European Economic Area, the tax neutrality regime being applicable 

only to the former kind of emigration. Introduced in 2009, at the time of 

the implementation of the EU Tax Merger directive,124 the tax neutrality 

regime, originally applicable only to European Companies and European 

Cooperative Societies, was extended to all companies in 2011.125

Emigration outside the European Economic Area gives rise to an exit tax, 

because for income tax purposes, such emigration is deemed to constitute 

a winding-up of the company.126 As a result, the difference between the 

market value of net assets and their tax value becomes taxable at the normal 

corporate tax rate of 33.99%, as well as any reserved profits that have not 

yet been taxed by reason of a tax deferral regime.127

In the case of emigration within the EEA, the principle is the same, but with 

an important exception: the exit tax does not apply to the extent that the 

120. UK: ECJ, 13 Dec. 2005, Case C-446/03, Marks & Spencer plc v. Halsey (Her 
Majesty’s Inspector of Taxes), ECJ Case Law IBFD; and FI: ECJ, 21 Feb. 2013, 
Case C-123/11, Veronsaajien oikeudenvalvontayksikkö and Valtiovarainministeriö v. A 
Oy, ECJ Case Law IBFD.
121. L. Pinte, S. Peeters & M. Possoz, Zetelverplaatsing van vennootschappen naar 
België: spanningsveld tussen boekhoudkundige continuïteit en fiscale discontinuïteit, 
T.R.V., pp. 251-252 (2016). 
122. ITC, at art. 184bis(5), second subparagraph.
123. Id., at art. 184bis(5), first subparagraph.
124. Law of 11 December 2008, supra n. 107.
125. Law of 14 April 2011 (miscellaneous provisions), Official Gazette (6 May 2011).
126. ITC, at art. 210(1)(4°).
127. ITC, at arts. 208, 209, 215 and 463bis.
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company’s assets and tax-deferred reserved profits form part of an estab-

lishment that the company maintains in Belgium.128 Exit tax becomes due 

when these elements are transferred outside of Belgium. The absence of any 

possibility of deferral has been criticized in light of ECJ case law.129

As for the shareholders, the ruling commission has confirmed several times 

that, in the absence of interruption of the legal personality, they do not 

become taxable on a deemed distribution upon the emigration of the com-

pany, because the tax fiction of winding up applies only to the company 

and not to them.130 Consequently, Belgium definitively loses its power of 

taxation on any future distribution made to persons that are not resident in 

Belgium; if a person emigrates together with the company, the controlling 

shareholder will not be taxable in Belgium on such distribution.

7.2.3.  Policy issues

7.2.3.1.  Offshore companies

Justified, among others, by the “offshore leaks” and the “Swiss leaks”,131 

new provisions have been introduced in the ITC to tackle offshore structures 

linked to Belgian taxpayers. They are referred to as the “look-through tax” 

or, more colourfully, the “Cayman tax”, and apply as of 1 January 2015.132 

These provisions allow for the taxation in Belgium of income sheltered in 

offshore structures, saving the tax authorities the trouble of determining, 

when they are confronted with an offshore company, that company’s actual 

residence.

Under these provisions, individuals (and legal entities subject to tax on 

legal entities) qualifying as founders or third-party beneficiaries of a “legal 

construction” are taxed on the income of that construction as if they had 

128. Id., at art. 214bis.
129. See, for example, N. Lenaerts & W. Oepen, “Verder LabTec”: Gordiaanse exit tax-
knoop nu definitief doorgehakt, Fiscoloog Internationaal 382, p. 1 (2015); and S. Peeters, 
Exitbelastingen op emigrerende vennootschappen: een moelijk evenwicht na National 
Grid Indus, in Corporate mobility in België en Europa, p. 107 (Intersentia 2014).
130. See, for example, Ruling Decisions 2014.042 of 27 May 2014; 2014.476 of 
30 Sept. 2014; and 2015.152 of 13 May 2015.
131. Explanatory Memorandum to the Programme Law of 10 August 2015, Documents 
of the Chamber of Representatives (2014-2015), 54-1125/1, p. 25.
132. ITC, at art. 2(1)(13) and (14), introduced by the Programme Law of 10 August 2015, 
Official Gazette (18 Aug. 2015) and subsequently modified by the Law of 26 December 2015 
on measures aiming at strengthening job creation and purchasing power, Official Gazette 
(30 Dec. 2015).
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received that income directly (i.e. fully transparent treatment of the legal 

construction). The term “legal construction” covers fiduciary arrangements 

such as trusts, but also foreign entities with legal personality that are subject 

to a favourable tax regime (i.e. that are either not subject to income tax or 

are subject to income tax that amounts to less than 15% of their taxable 

income as determined in accordance with Belgian tax law).

So far, revenue from the Cayman tax seems to be disappointing.133

7.2.3.2.  Minority shareholders in corporate emigrations

A recurrent issue in Belgium is the tax treatment of minority sharehold-

ers of a resident company that either emigrates or the shares of which 

are exchanged for the shares of a non-resident company by reason of an 

exchange offer. After the operation, in which they usually do not have a say, 

these shareholders will incur foreign withholding tax in addition to Belgian 

income tax, and under Belgian tax law, this foreign withholding tax is not 

creditable against Belgian income tax.

In a landmark case, the ECJ decided that Belgium did not have to grant a tax 

credit to Belgian shareholders of companies resident in another EU Member 

State because the double taxation resulted from two states separately exer-

cising their fiscal sovereignty.134 Some taxpayers were more successful 

before source states’ national courts, which, in some instances, granted a 

withholding tax refund in circumstances in which the freedom of capital 

was infringed because the Belgian taxpayer was treated less favourably than 

a comparable taxpayer of the source state would have been.135 However, this 

does not provide for a structural solution.

In the short term, nothing will change; in response to a parliamentary ques-

tion, the Ministry of Finance indicated that the introduction of a foreign tax 

credit mechanism is not on the Belgian government’s agenda.136

133. See, for example, l’Echo, La taxe Caïman, un échec? (25 Oct. 2016), available 
at http://www.lecho.be/economie_politique/belgique_federal/La_taxe_Caiman_un_ech
ec.9823823-3154.art (accessed 7 Nov. 2016).
134. BE: ECJ, 14 Nov. 2006, Case C-513/04, Mark Kerckhaert and Bernadette Morres v. 
Belgische Staat, sec. 20 and ruling, ECJ Case Law IBFD. See also BE: ECJ, 16 July 2009, 
Case C-128/08, Jacques Damseaux v. État Belge, ECJ Case Law IBFD; and BE: ECJ, 
19 Sept. 2012, Case C-540/11, Daniel Levy and Carine Sebbag v. État Belge, ECJ Case 
Law IBFD.
135. See, for example, FR: Council of State, 7 May 2014, Case 356.760, rejecting the 
tax authorities’ appeal against a decision of the Paris administrative court.
136. Parliamentary Questions (2015-2016), Question 546, QRVA 54, no. 86, p. 278.
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7.2.4.  Personal position

Residence, being a key concept in the Belgian tax system, should have 

its scope clarified, at least regarding (i) the decisive criterion in cases in 

which the criteria that are usually applied do not point towards the same 

country; and (ii) whether, when a management body systemically follows 

instructions that emanate from elsewhere, one should have regard to the 

state in which that management body meets or to the state from which the 

instructions emanate. This issue exists both in the domestic context (i.e. 

the concept of “principal establishment”) and in the international context 

in the case of positive conflict (i.e. the concept of “place of effective man-

agement”). Seeing as similar issues exist in other EU Member States, the 

best solution would probably be to solve them at the EU level by adopting 

a common EU concept of residence, the exact scope of which would need 

to be specified.

The difficulty, of course, is agreeing on which solution to adopt. For 

instance, regarding the issue sub (ii), recognizing that the company has its 

residence in the state in which the board of directors formally convenes, 

ensures legal certainty to the taxpayer, but also leaves more leeway to select 

the place of residence, which could be seen as undesirable from a policy 

perspective. The alternative, however, may not be better. In addition to lead-

ing to uncertainty for the taxpayer, it is hardly compatible with the actual 

functioning of multinational enterprises, often based on a hierarchical struc-

ture common to the group that leaves little or no autonomy to the employees 

that are appointed to the local subsidiary’s board of directors for purposes of 

the “strategic management” of that local subsidiary. Moreover, the instruc-

tions can emanate from different states. The question is then still present as 

to which state is the state of residence.

Another issue with the concept of residence is that, in practice, proving that 

a company claiming to have its residence abroad actually has its residence 

in Belgium is a difficult and time-consuming process for the tax authorities.

Because of these reasons, while the concept of residence is useful for deter-

mining whether a company is a Belgian resident under domestic income 

tax law and under the tax treaties concluded by Belgium, the consequences 

of this determination should be mitigated when designing the tax system. 

This is already the case today by means of source state taxation (e.g. if a 

company has a permanent establishment in that state) and could become 

even more so tomorrow if the common consolidated corporate tax base is 

finally adopted.
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Corporate Tax Residence in the Czech Republic

Michal Radvan and Johan Schweigl*

8.1.  Tax residence in the domestic context

8.1.1.  Civil law and corporate law

The continental system of law distinguishes two main areas of law, i.e. 

private law and public law. In the Czech Republic, the legal criteria for 

determining the state of residence (nationality/seat) of a company under cor-

porate law, i.e. the law that governs the company (lex societas), are mainly 

regulated by laws belonging to the area of private law. The concept of the 

lex societas is inextricably intertwined with the area of contract law.1

In the Czech Republic, the general provisions on the state of residence of a 

company are laid down in the Private International Law Act.2 The respec-

tive provisions of the Private International Law Act,3 as it will be shown, 

should be read in light of certain terms outlined in the Act on Business 

Corporations4 and the Civil Code.5 According to the Private International 

Law Act, “[the legal] personality of a legal person and responsibility of 

a person other than a physical person are subject to the laws of the State, 

according to which such a person was established”. The terms “legal per-

sonality” and “legal person” are not defined in this particular act. Therefore, 

* Michal Radvan is an associate professor of Financial Law at the Department of 
Financial Law and Economics at the Faculty of Law, Masaryk University, Czech Republic, 
specializing in tax law. He is the author of five books and the coauthor of almost 45 books. 
He has presented his scientific research in approximately 80 reviewed articles in prestigious 
journals and conference proceedings. He is a member of the European Association of Tax 
Law Professors and the Information and Organization Centre for the Research on the Public 
Finances and Tax Law in the Countries of Central and Eastern Europe. The author can be 
contacted at michal.radvan@law.muni.cz. Johan Schweigl is a research fellow and teacher 
at the Department of Financial Law and Economics, Faculty of Law, Masaryk University, 
Czech Republic. He focuses mainly on the regulation of currency (monetary law) and the 
regulation of banks. He has published numerous peer-reviewed articles and several books 
on these topics. The author can be contacted at johan.schweigl@law.muni.cz.
1. G. Maisto, Residence of Companies Under Tax Treaties and EC Law, p. 40 (IBFD 2009).
2. CZ: Private International Law Act, 91/2012 Sb.
3. Id., at art. 30.
4. CZ: Act on Business Corporations, 90/2012 Sb.
5. CZ: Civil Code, 89/2012 Sb.
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in order to understand this provision, one must look into the Civil Code and 

the Act on Business Corporations. The Czech Civil Code defines the con-

cepts of legal personality and legal persons. In the Czech legal order, legal 

personality entails having rights and obligations.6 The Civil Code recog-

nizes a legal person as an organized entity with legal personality granted or 

accepted by the legal order. A legal person may have rights and obligations 

that correspond to its character.7 A legal person has legal personality from 

its creation to its dissolution.8

The process of establishing a legal person is regulated by both the Civil 

Code and the Act on Business Corporations. The Civil Code lays down 

rules for the establishment and creation of a legal person,9 whereas the Act 

on Business Corporations first sets forth the general rules applying to the 

establishment of a new business10 and later outlines detailed provisions on 

each particular type of legal person. As mentioned, there is a general rule 

set forth in the Private International Law Act that a company established 

according to Czech law is governed by the laws of the Czech Republic. 

The Private International Law Act continues to state that such a legal entity 

“shall be governed by the laws of the State under which it was created”.11 

These laws also govern the name or title of that legal person and its internal 

relationships, including the relationship between the person and its owners 

(shareholders) or the mutual relationships among the owners or members. 

These laws also apply to the liability of such owners or members for the 

obligations of such legal person and state who is entitled to act on behalf of 

that legal person and how such legal person may be dissolved.12

The Private International Law Act further sets forth that, as for general 

actions, it is sufficient if such legal person is entitled to carry out such 

actions under the laws enforced in the place in which such actions are 

carried out. Although a legal person having a registered seat in the Czech 

Republic may only be established under Czech laws, even legal entities that 

were established under foreign laws that have registered offices abroad may 

relocate their registered offices to the Czech Republic if such relocation 

is allowed under an international treaty or a directly applicable law of the 

European Union.13

6. Id., at art 15(1).
7. Id., at art. 20(1).
8. Id., at art. 118.
9. Id., at arts. 122-131.
10. Act on Business Corporations, at arts. 8-10.
11. Private International Law Act, at art. 30(1).
12. Id., at art. 30(1).
13. Id., at art. 30(3).
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The legislative requirements for the relocation of a company’s registered 

seat are laid down in the Civil Code.14 A legal person that has its registered 

seat abroad may only relocate to the Czech Republic if the laws under which 

such legal person was established allow it. A legal person that meets this 

core requirement sends an application to a respective public register.

“Public register” is a general name for several types of registers established 

under the Act on Public Registers,15 namely (i) commercial registers; (ii) 

registers of associations; (iii) registers of foundations; (iv) registers of flat 

owners; and (v) registers of charitable trusts. For businesses from abroad, 

the respective register is usually going to be a commercial register, as this 

register holds records about companies (businesses) and cooperatives.16 If 

a foreign business or its facility is recorded in the commercial register, the 

records should also contain information about the laws under which the 

business is governed.17

The application for relocation to the Czech Republic should contain a docu-

ment that expresses which legal form the business will have according to 

Czech law, as well as all documents required under Czech law for the estab-

lishment of the chosen form of legal person (company). This requirement 

complies with the requirements of EU law, in light of the decisions of the 

Court of Justice of the European Union (ECJ).18 After the relocation of a for-

eign business to the Czech Republic is completed, the internal relationships 

of a legal person are governed by the Czech laws, including the liability of 

the owners (members) or board members for any debt of the company that 

occurred after the relocation.19

14. Civil Code, at art. 138.
15. CZ: Act on Public Registers of Legal and Physical Persons, 304/2013 Sb.
16. Id., at art. 42.
17. Id., at art. 49. For special records concerning companies from the EU Member 
States, see art. 50 of the same document.
18. HU: ECJ, 16 Dec. 2008, Case C-210/06, Cartesio Oktató és Szolgáltató bt, ECJ 
Case Law IBFD, item 110: “Thus a Member State has the power to define both the con-
necting factor required of a company if it is to be regarded as incorporated under the law 
of that Member State and, as such, capable of enjoying the right of establishment, and 
that required if the company is to be able subsequently to maintain that status. That power 
includes the possibility for that Member State not to permit a company governed by its 
law to retain that status if the company intends to reorganise itself in another Member 
State by moving its seat to the territory of the latter, thereby breaking the connecting 
factor required under the national law of the Member State of incorporation.”
19. Civil Code, at art. 138(3).
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Further requirements for the relocation of seat are laid down in the Act on 

Transformation of Companies.20 This act mainly sets the requirements for 

cross-border mergers, acquisitions and relocations.21 

The residence of a company may be challenged for several reasons. Aside 

from the obvious tax reasons, most challenges may occur during the initial 

process of relocation to the Czech Republic. As mentioned, the company to 

be relocated must meet the requirements for companies according to Czech 

law. Should a foreign company fail to comply with these requirements, the 

respective court that keeps the particular public register (e.g. a commercial 

register) will deny the application. The core requirements that apply to both 

companies established under Czech law and the foreign companies to be 

relocated to the Czech Republic are set forth in the Act on Public Registers.22 

If a company fails to submit the documents requested by the court that keeps 

the particular public register, the court may impose a fine on the company 

of up to CZK 100,000 (approximately EUR 3,700).23 As for cross-border 

mergers or acquisitions, should a company fail to comply with all of the 

requirements set out in the Act on Transformation of Companies, the respec-

tive court will reject the transformation.

8.1.2.  Other non-tax areas

There are several other areas to which the notion of residence (nationality/

seat/registered office) is relevant. The concept of residence is also important 

from the view of contract law. The Czech Republic, as an EU Member State, 

is bound by the directly applicable Regulation on the Law Applicable to 

Contractual Obligations.24 This regulation sets out rules for determining 

which national law should apply to contractual obligations in civil and com-

mercial matters concerning cross-border issues.25 The term “residence” is 

crucial because, as the regulation states:

20. CZ: Transformation of Companies Act, 125/2008 Sb.
21. Id., at art. 59a.
22. Act on Public Registers of Legal and Physical Persons, at arts. 75-107.
23. Id., at art. 104.
24. Regulation (EC) No. 593/2008 of the European Parliament and of the Council of 
17 June 2008 on the law applicable to contractual obligations (Rome I).
25. Rome I is connected to two other regulations, namely (i) Regulation (EC) No. 864/2007 
of the European Parliament and of the Council of 11 July 2007 on the law applicable to 
non-contractual obligations (Rome II); and (ii) Council Regulation (EU) No. 1259/2010 
of 20 December 2010 implementing enhanced cooperation in the area of the law appli-
cable to divorce and legal separation (Rome III), to determine the applicable law in these 
different matters.
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Where there has been no choice of law, the applicable law should be deter-

mined in accordance with the rule specified for the particular type of contract. 

Where the contract cannot be categorised as being one of the specified types or 

where its elements fall within more than one of the specified types, it should 

be governed by the law of the country where the party required to effect the 

characteristic performance of the contract has his habitual  residence.26 

The regulation continues to state that, for the sake of legal certainty, there 

should be a clear definition of “habitual residence”, in particular for com-

panies and other bodies, whether corporate or non-corporate. The require-

ment of legal certainty means that, unlike article 60(1) of Regulation (EC) 

No. 44/2001,27 which establishes three criteria, the conflict-of-law rule 

should proceed on the basis of a single criterion. Otherwise, the parties 

would be unable to foresee the law applicable to their situation.

The concept of residence is also important from the view of insolvency pro-

ceedings. In the Czech Republic, the Regulation on Insolvency Proceedings 

is directly applicable,28 in which a rule is laid down according to which 

every creditor who has his habitual residence, domicile or registered office 

in the community should have the right to lodge his claims in each of the 

insolvency proceedings pending in the community relating to the debtor’s 

assets.29 This right to lodge a claim should also apply to tax authorities and 

social insurance institutions.

In the Czech Republic, as an EU Member State, the notion of residence is 

also important from the view of the regulation of financial markets. The 

European Commission’s policies in the field of regulation of banks contrib-

uted to the core ideas set forth in its financial services action plan. These 

policies are grounded on the core principles of mutual recognition and the 

“single passport”. This means that a system was created that allows banks 

legally established in one Member State to provide their services in the 

other Member States without having to apply for a banking licence in the 

other Member States. This EU rule was implemented in the Banks Act.30 In 

this act, it is stated that banks having their registered seats in EU Member 

States may, through their branches, carry on activities pursuant to this act 

within the territory of the Czech Republic without a licence granted by the 

Czech national bank, provided that they have been granted authorization to 

26. Rome I, introductory provisions, at item 19.
27. Council Regulation (EC) No. 44/2001 of 22 December 2000 on jurisdiction and 
the recognition and enforcement of judgments in civil and commercial matters.
28. Council Regulation (EC) No. 1346/2000 of 29 May 2000 on insolvency  proceedings.
29. See also id., introductory provisions, at item 21.
30. CZ: Banks Act, 21/1992 Sb.



218

Chapter 8 - Corporate Tax Residence in the Czech Republic

carry on these activities in the country in which they have their registered 

office and that the foreign bank has complied with the procedure laid down 

in EU law. 

8.1.3.  Czech national tax law

Concerning the national legal regulations in the Czech Republic, the most 

important principle of preference for international agreements must be men-

tioned. Article 10 of the Constitution of the Czech Republic31 embeds key 

provisions in relation to the incorporation of international law into domestic 

law. It states that “[p]romulgated international treaties, the ratification of 

which the Parliament of the Czech Republic has given its consent for and 

by which the Czech Republic is bound, are part of the legal order; if an 

international agreement states something different than a national law, the 

international treaty shall prevail”. Before the “Euro-amendment”32 came 

into effect, article 10 bestowed legal power akin to constitutional order 

on international treaties on human rights and fundamental freedoms. The 

amendment extended the treaties that this applies to and also granted them 

priority of application.33

This constitutional principle is repeated in article 37 of Act No. 586/1992 

Sb. (the Income Tax Act), as amended. According to the provisions in both 

article 10 of the Constitution and article 37 of the Income Tax Act, all 

double tax treaties have application priority over national regulations. The 

Czech Republic has almost the highest number of double tax treaties com-

pared to other developed and developing countries, especially because of the 

history of the Czech Republic and, until 1992, Czechoslovakia.34 

31. CZ: Constitutional Act no. 1/1993 Sb., as amended.
32. The so-called “Euro-amendment” was passed as Act No. 395/2001 on 18 October 2001 
and entered into force on 1 June 2002. It was one of the most important changes to the 
Czech Constitution. Among other things, it added para. 2 to art. 1, stating that the country 
abides by obligations arising from international law. Arts. 10a and 10b were also added, 
providing guidelines on the conditions of the transfer of powers to an international or-
ganization or organizations. With respect to obligations arising from the membership of 
such a body, the Cabinet has the duty to inform the parliament, and both chambers of the 
parliament have the right to give their opinion. Several other articles have been changed, 
including the list of laws that are binding for a judge of the Constitutional Court. See 
Wikipedia, Constitution of the Czech Republic, available at https://en.wikipedia.org/wiki/
Constitution_of_the_Czech_Republic (accessed 30 Oct. 2016).
33. Wikipedia, id.
34. The independent Czech Republic and Slovak Republic were founded on 1 January 1992.
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The Czech domestic tax law determining the residence of companies for 

tax purposes is set out in the Income Tax Act. Article 17 of this act defines 

corporate income taxpayers as the following:

– legal entities;

– government organizations;

– mutual funds established by the act governing investment companies 

and investing funds;

– sub-funds of joint-stock companies with changed basic capital accord-

ing to the act governing investment companies and investing funds;

– pension funds, which are administered by pension companies according 

to the act governing pension savings and the act governing additional 

pension savings;

– trust funds established by the Civil Code;

– entities that are considered taxpayers according to the legal order of the 

state in which they were established; and

– funds administered by the Financial Market Guarantee System accord-

ing to the law governing recovery practices and solving the crisis in the 

financial market.

8.1.3.1.  Tax residency

Similarly to other countries, there are tax residents and tax non-residents in 

the Czech Republic. Currently, a corporate income tax resident is defined 

as an entity having its registered office (place of incorporation) or place of 

leadership (place of effective management, or místo hlavního vedení), i.e. 

the address of the place from which the taxpayer is controlled (the “seat”), 

in the territory of the Czech Republic. A taxpayer that is not a legal entity 

but is incorporated or constituted under the laws of the Czech Republic 

is considered to have its seat in the territory of the Czech Republic and is 

therefore a tax resident. All Czech tax residents have a tax obligation that 

applies both to income arising from sources in the Czech Republic and 

income from sources abroad. 

A corporate income tax non-resident is defined as an entity not having its 

seat in the territory of the Czech Republic. Other non-residents may be 

defined by an international agreement. Non-resident taxpayers have a tax 

obligation that applies only to income from sources in the territory of the 

Czech Republic.

There have been just two amendments to the statutes dealing with tax resi-

dence in the history of the Czech Republic. Act No. 492/2000 Sb., effective 

since 1 January 2001, broadened the criteria for tax residence. Until the end 
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of the taxable period of 2000, the only criterion was the place of incorpora-

tion. The amendment made it so that the other criterion is the place of effec-

tive management. This rule was adopted to prevent tax evasion in which the 

taxpayer registers abroad (in a tax haven) but the effective management of 

the company is proven to be in the territory of the Czech Republic.

Act No. 344/2013 Sb., effective since 1 January 2014, is more or less tech-

nical concerning the definition of tax residence. It officially implemented 

the terms “corporate income tax residents and nonresidents”, even though 

these were previously used in practice. As mutual funds, pension funds and 

trust funds have no legal personality or capacity, it was necessary to add the 

statute that taxpayers that are not legal entities but are incorporated or con-

stituted under the laws of the Czech Republic are considered to have their 

seats in the territory of the Czech Republic, which makes them tax residents.

Table 8.1.  Criteria for corporate income tax residence in the history of 
the Czech Republic

Period Criteria

1 January 1993-31 December 2000 Place of incorporation

1 January 2001-present Place of incorporation and/or place of 
effective management

There is no hierarchy between the criteria of the place of incorporation and 

the place of effective management, and both are used without any priority. 

Other criteria, such as (i) the location of the parent company; (ii) the place 

of work of the company’s (senior) employees; (iii) the location of bookkeep-

ing; (iv) the residence or nationality of the shareholders; (v) the residence or 

nationality of the directors; and (vi) the location of the company’s assets are 

not used at all. The same regulation is applied for all types of companies, 

including those with scarce physical presence (e.g. the digital economy).

In practice, the place of incorporation is always clear, as all of the legal 

entities are registered in the Commercial Register or other similar registers 

abroad. Instruction No. D-286 to the Taxation of Income of Non-residents 

from Sources in the Czech Republic states that the taxpayer is obliged under 

the relevant tax proceedings (e.g. a tax audit) to demonstrate all of the cir-

cumstances, in particular a certificate of tax residence in a given state issued 

by a foreign tax authority.35

35. General Financial Directorate, Instruction no. D-286 to the Taxation of Income of 
Non-residents from Sources in the Czech Republic, available at http://www.ucetni-portal.
cz/pokyn-c-d-286-ke-zdanovani-prijmu-danovych-nerezidentu-plynoucich-ze-zdroju-na-
uzemi-cr-51-x.html (accessed 3 Nov. 2016).
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If an entity is not registered in the Czech Republic or if it must be examined 

because of an existing double tax treaty, the place of effective management 

is inspected. According to the Communication from the Ministry of Finance, 

the place of effective management can be defined as the place where the key 

management and commercial decisions that are necessary for the implemen-

tation of industrial and commercial business and are unchangeable by lower 

levels of management are actually made. The place of effective manage-

ment is usually the place where the director of a company or a group of its 

representatives (e.g. the management board) adopts its decisions (in other 

words, the place where the activities to be carried out are determined). More 

generally, it can be defined as a place where the practical business policy 

with the ultimate effect is formulated and prescribed. At this place, there are 

usually appropriate material and personnel resources for such activities. It 

is obvious that the company can only have one place of effective manage-

ment. With regard to local places of management, a company can certainly 

have more of these units. Local places of management are then considered 

in terms of tax treaties for permanent establishments,36 but it is necessary 

to mention that double tax treaties (if they exist) always have application 

priority.

Most of the information concerning these issues is gathered from the 

sources of the Financial Administration of the Czech Republic. However, 

this information is only general and very vague. The article by Brychta, 

Sojka & Svirák37 is more or less a copy of the information available in the 

material published by the Financial Administration of the Czech Republic. 

The same could be said about the book by Sojka.38 Following an examina-

tion of existing case law in the Czech Republic, it is obvious that the general 

criteria for corporate income tax residence have not been examined at all 

by Czech courts. The only useful information is that, in the argument of the 

taxpayer, in the case of conflict between the place of incorporation and the 

place of effective management, the place of effective management takes 

36. Ministry of Finance, Communication from the Ministry of Finance on the issue of 
the terms “place of effective management” and “beneficial owner” no. 251/122 867/2000, 
available at http://www.ucetni-portal.cz/sdeleni-mf-k-problematice-pojmu-misto-vedeni-
a-skutecny-vlastnik-104-x.html (accessed 30 Oct. 2016). See also K. Brychta, V. Sojka 
& P. Svirák, Zdaňování příjmů daňových rezidentů – kritéria daňového rezidentství a 
řešení kolizních situací [Income Taxation of Tax Residents – Criteria of Tax Residence 
and Conflict Situations Solving], Daně a právo v praxi [Taxes and Law in Practice] 3, 
p. 13 (2013).
37. Brychta, Sojka & Svirák, id.
38. V. Sojka, Mezinárodní zdanění příjmů [International Income Taxation], ch. 1.2.1 
(Wolters Kluwer CR 2008).
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priority; however, this was disproved by the County Court in Brno.39 The 

Supreme Administrative Court ruled that it shall be understood as neither 

double taxation nor any other detriment to be prevented by double taxation 

treaties if the Czech tax resident is obliged to pay tax on its income in the 

other state and this income is exempt from tax in the Czech Republic. The 

purpose of international double taxation treaties is not to harmonize the rel-

evant tax legislation, but only to determine which state is competent to tax 

the income and, in the case of double taxation, how to avoid such taxation.40

The level of academic debate is really low in the Czech Republic. The rea-

son for this is partially because of the low number of research centres, law 

and economic schools and researchers dealing with these issues, and par-

tially because of the non-existence of tax law as an independent branch of 

law. However, there is a new generation of authors, like Nerudová, Brychta 

and Balco,41 who are definitely increasing the level of research in the area 

of international taxation.

As the criterion of the place of effective management is used in the Czech 

Republic, it is necessary to address this issue more in detail. Determining 

the nature of company decisions as being relevant for the application of the 

criterion is generally strategic: the top management decides on key manage-

ment and commercial decisions and formulates and prescribes the business 

policy with the ultimate effect. Day-to-day decisions are made by lower 

levels of management and do not influence the tax residence. Of course, 

especially in the case of multinational groups, it could be difficult to deter-

mine what the decision-making and business policy is for the group (taken 

by the group headquarters) and for the individual company as a part of 

such a group. The relations within the group, the level of independence of 

individual companies, the scheme of decision-making, etc. are then exam-

ined. However, in general, it is possible to say that the impact of the deci-

sions made by the members of the multinational group is sufficient for the 

status of residence in the Czech Republic based on the criterion of the place 

of effective management.

39. CZ: KS Brno, 26 Mar. 2015, 30 Af 32/2013-138.
40. CZ: NSS, 11 Jan. 2017, 2 Afs 166/2016-35.
41. D. Nerudová, Harmonizace daňových systémů zemí Evropské unie [Harmonisation 
of the Tax Systems ofthe EU Member States] (Wolters Kluwer CR 2014); K. Brychta, 
Assessment of Consistency of the Czech Tax Law with European Union Law with a View 
to Non- Residents Taxation, ACTA VŠFS 1, pp. 74-92 (2011); and T. Balco, Tax planning, 
tax avoidance and tax evasion – Introduction to the Topic (РЦБК 2013).
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8.1.3.2.  Selected tax administration issues

Generally, the taxpayer must be able to prove all facts stated in the tax 

return. The same rule is applied for all circumstances connected with the 

definition of the place of effective management, including the actual loca-

tion of the meeting and the time at which the decisions were actually made. 

There are no special rules applied in the case of meetings held by telephone, 

video conference or the exchange of emails.

Nevertheless, tax administrators have unlimited possibilities to find all of 

the proof by themselves. When examining the tax residence of a company, 

they very often cooperate with tax authorities in other countries. If there 

is a double tax treaty, the model of cooperation is described in the text of 

the treaty. Moreover, the European regulations in a given area are used, 

namely (i) Council Regulation (EU) No. 904/2010 of 7 October 2010 on 

Administrative Cooperation and Combating Fraud in the Field of Value 

Added Tax; (ii) Council Directive 2011/16/EU of 15 February 2011 on 

Administrative Cooperation in the Field of Taxation; and (iii) Repealing 

Directive 77/799/EEC, implemented into the national regulations in Act 

No. 164/2013 Sb. on International Cooperation in Tax Administration and 

on Amendments to other Related Laws, as amended. On 1 February 2014, 

the Convention on Mutual Administrative Assistance in Tax Matters (the 

Convention) became valid in the Czech Republic.42 The Convention is appli-

cable in relation to tax periods beginning on or after 1 January 2015, and 

when there is no taxable period, it covers the tax liability incurred from 

1 January 2015 onwards. The Convention is the most comprehensive mul-

tilateral instrument available for all forms of tax cooperation to tackle tax 

evasion and tax avoidance in the Czech Republic as well as in other coun-

tries. The Convention allows all forms of international administrative coop-

eration, namely (i) the exchange of information upon request, automatically 

and spontaneously; (ii) simultaneous tax examinations; (iii) presence during 

tax inspections abroad; (iv) requests for the enforcement of tax decisions 

and interim measures; and (v) the delivery of documents. As the Convention 

requires mutual agreement on the scope of the automatic exchange of infor-

mation and the procedure to be complied with, the Czech Republic coop-

erates following the Multilateral Competent Authority Agreement on the 

Exchange of Country-by-Country Reports and the Multilateral Competent 

42. Ministry of Finance, Convention on Mutual Administrative Assistance in Tax Matters, 
available at http://www.mfcr.cz/cs/legislativa/mezinarodni-spoluprace-v-oblasti-dani/um
luva-o-vzajemne-spravni-spolupraci-mca/umluva-o-vzajemne-spravni-pomoci-v-danov 
(accessed 5 Nov. 2016).
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Authority Agreement on Automatic Exchange of Financial Account 

Information pursuant to the Common Reporting Standard.43 

There are no examples of arbitration procedures on the issue of residence 

in the Czech Republic. As for advance rulings, the Czech regulation is very 

limited. The issuance of an advance ruling is available only in cases exactly 

defined by law, and there is quite a high administrative fee of CZK 10,000 

(approximately EUR 400) to be paid in advance. In the given area of tax 

residence, an advance ruling is not available according to a de lege lata 

regulation. Being considered a resident company in the Czech Republic 

according to Czech domestic income tax law implies taxation on a world-

wide basis. In most cases, the regulation in the Czech Republic is the same 

for Czech residents and residents from any EU/EEA Member State. For ex-

ample, the withholding tax (i.e. what the Czech resident as a taxpayer pays 

to the non-resident entity) for these subjects is generally 15%. However, the 

withholding tax is 35% for taxpayers who are (i) not resident in another EU/

EEA Member State; (ii) not resident in a third country or jurisdiction with 

which the Czech Republic has a double tax treaty or a treaty or agreement 

on information exchange in tax matters in the area of income tax; or (iii) 

party to multilateral agreements containing provisions on the exchange of 

tax information with regard to income tax.44

The residence of a company is usually challenged if the tax administrator 

has any doubts about the residence, i.e. the place of incorporation or, much 

more often, the place of effective management. As the Czech Republic has 

no general anti-avoidance rules, the general principle of substance over 

form is applied. Taxpayers carry the burden of proof for any fact that they 

claim in their tax returns using the tax self-assessment procedure. This col-

lective process is called “reproach proceedings” (i.e. proceedings to remove 

doubts). If there are doubts about the correctness, truthfulness, substantia-

tion or completeness of the tax return, the tax administration will inform the 

taxpayer about these doubts and call upon him to give his views, complete 

the incomplete data, etc. The tax administration will set an appropriate time 

limit of no less than 15 days in its information request. The tax administra-

tion also has more possibilities to assess the tax. For example, it can (i) 

conduct a tax control or local tax examination; (ii) hear out the witnesses; 

or (iii) go through the paper proof. At the end of these proceedings, the tax 

43. Ministry of Finance, Multilateral Competent Authority Agreement and Common 
Reporting Standard, available at http://www.mfcr.cz/cs/legislativa/mezinarodni-spoluprace-
v-oblasti-dani/umluva-o-vzajemne-spravni-spolupraci-mca/mnohostranna-dohoda-mcaa-
a-spolecny-stan (accessed 5 Nov. 2016).
44. CZ: Income Tax Act, 586/1992 Sb., art. 36(1)(c).
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administration will set the tax base, prescribe the amount of tax and notify 

the taxpayer of the reasoned tax assessment. This tax is payable within 15 

days after the tax assessment becomes legally effective.45

During the reproach proceedings, if the taxpayer is requested to document 

any data or information that was used for self-assessment, he must satisfy 

the tax officer’s request by any means stated by the law. Instruction No. 

D-286 to the Taxation of Income of Non-residents from Sources in the 

Czech Republic states that the taxpayer is obliged under the relevant tax 

proceedings (e.g. a tax audit) to demonstrate all of the circumstances, in 

particular a certificate of tax residence in a given state issued by a foreign 

tax authority.46 According to the principle of cooperation and collabora-

tion, the active role of the tax administration is expected in the process of 

proving residence. If non-residence is proven, the tax must be recalculated. 

The difference between the amount of self-assessed tax and the tax set by 

the respective authorities must be paid within 15 days of the legal enforce-

ment of the decision. Both criminal and tax sanctions can be applied. Only 

intentional offences with damages higher than CZK 50,000 (approximately 

EUR 2,000) can be classified as criminal tax acts. The Tax Code states that 

if the tax is additionally assessed by the tax administration because the tax 

was incorrectly self-assessed by the taxpayer, a penalty of 20% is applied, 

calculated from the amount of additionally assessed tax. The time limit to 

apply the penalty is 3 years from the end of the time limit for the submission 

of the tax return (or the time limit for paying the tax if there was no duty 

to submit the tax return), which is the same as the time limit for assessing 

the tax.

In the Czech Republic, there are no anti-avoidance rules aimed at denying 

the benefits of certain tax provisions normally applicable to residents with 

certain types of companies, and there are also no rules aimed at consid-

ering subjecting the income of non-resident companies to full domestic 

taxation as if they were resident companies. Controlled foreign corporation 

(CFC) rules are still not implemented in the national regulations; it is likely 

that only if CFC rules are adopted in the EU regulations will they also be 

adopted by the Czech Republic.

45. L. Morvec & M. Radvan, Czech Republic, in Surcharges and Penalties in Tax Law 
(R. Seer & A.L. Wilms eds., IBFD 2016).
46. General Financial Directorate, Instruction no. D-286 to the Taxation of Income of 
Non-residents from Sources in the Czech Republic, available at http://www.ucetni-portal.
cz/pokyn-c-d-286-ke-zdanovani-prijmu-danovych-nerezidentu-plynoucich-ze-zdroju-na-
uzemi-cr-51-x.html (accessed 3 Nov. 2016).
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The rules for corporate income tax residence as described are applied to all 

forms of corporate income, including withholding taxes. It should be men-

tioned that in the Czech Republic, there is no other special income tax, even 

at the local level. The definitions of taxpayers of all other direct taxes (e.g. 

immovable property tax, tax on acquisition of immovable property, road 

tax/motor vehicle tax), charges (e.g. local, administrative or court charges) 

and insurance (e.g. social and health) paid by companies are specific, com-

pletely different from each other, with no relation to corporate income tax 

residence. There is no need to make any specifications in the regulations for 

companies having or not having their place of incorporation or their place of 

effective management in the Czech Republic. In the case of indirect taxes, 

these are fully harmonized with the EU directives.

8.2.  Tax residence in an international (cross-border) 
context

8.2.1.  Residence in (tax) treaties

There are currently more than eighty (double) tax treaties valid in the 

Czech Republic. There are still some treaties that were entered into in the 

communist era, i.e. before November 1989. Most of the treaties, however, 

were concluded within the last two decades. In general, the tax treaties to 

which the Czech Republic is a signatory mostly follow the provisions on 

tax residence and permanent establishments set forth in the OECD Model 

Tax Convention.47 

The tax treaties usually first need to define the notion of a “person” so 

that they can later specify the term “residency”. For example, the tax con-

vention between the Czech Republic and the United States, which entered 

into force for the Czech Republic on 23 December 1993, defines the term 

“person” as “an individual, an estate, a trust, a partnership, a company, and 

any other body of persons”.48 The term “company” is further explained as 

“any body corporate or any entity which is treated as a body corporate for 

tax purposes”.49 This convention does not define the term “residency”, but 

specifies the term “resident of a Contracting State”. Such resident is any 

47. OECD Model Convention on Income and on Capital (MTC) (15 July 2014), Models 
IBFD.
48. Convention between the Czech Republic and the United States of America for the 
Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes 
on Income and Capital, art. 3 (23 Dec. 1993), Treaties IBFD.
49. Id.
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person who, under the laws of that state, is liable to tax therein by reason 

of his domicile, residence, place of management, place of incorporation or 

any other criterion of a similar nature.50

Czech domestic law outlines the term “resident”, defining a tax resident as a 

legal person having its registered seat or place of management in the Czech 

Republic. The term “place of management” is further explained as the place 

from which the tax-resident entity is managed. Tax non-residents are legal 

persons not having their seat in the Czech Republic. Tax residents are subject 

to income tax on income from sources in the territory of the Czech Republic 

as well as from sources abroad. Tax non-residents are only subject to income 

tax on income from sources in the territory of the Czech Republic.51

Investment agreements usually contain a clause stating that residents of a 

state are those that have their seat in that state. For example, the Investment 

Protection Treaty between the Czech and Slovak Federal Republic and the 

United States defines a “company of the Party” as “any kind of corporation, 

company, association, state or other enterprise, or other organization, legally 

constituted under the laws and regulations of a Party or political subdivi-

sion thereof whether or not organized for pecuniary gain, or privately or 

governmentally owned”.52 As an additional example, the agreement between 

the government of the Czech Republic and the government of the United 

Arab Emirates for the promotion and protection of investments, after defin-

ing the term “investor” as the “Government of a Contracting State or any 

of its natural or juridical persons who invest in the territory of the other 

Contracting State“, defines a “juridical person” as “any entity established 

in accordance with and recognized as a juridical person by the law of that 

Contracting State, such as public and private companies, corporations, busi-

ness associations, authorities, partnerships, foundations, firms, institutions, 

establishments, agencies, development funds, enterprises, cooperatives and 

organizations or other similar entities irrespective of whether their liabilities 

are limited otherwise”.53

Article 4(1) of the OECD Model Tax Convention interprets the term “resi-

dent of a Contracting State” as any person that, under the laws of that state, 

50. Id., at art. 4.
51. Income Tax Act, at art. 17.
52. Treaty between the United States of America and the Czech and Slovak Federal 
Republic Concerning the Reciprocal Encouragement and Protection of Investment, art. 1(1)
(b) (19 Dec. 1992), as amended by the Protocol of 10 December 2003.
53. Agreement between the Government of the Czech Republic and the Government 
of the United Arab Emirates for the Promotion and Protection of Investments, art. 1(2) 
(25 Dec. 1995). 
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is liable to tax therein by reason of its domicile, residence, place of manage-

ment or any other criterion of a similar nature, including that state and any 

political subdivision or local authority thereof. This term, however, does not 

include any person that is liable to tax in that state only in respect of income 

from sources in that state or capital situated therein. As with the example 

of the tax convention between the Czech Republic and the United States, 

the treaties to which the Czech Republic is a signatory usually follow the 

respective provision of the OECD Model Tax Convention to some extent.

A person “liable to tax” refers to the taxpayer. Czech law adheres to the 

meaning given to the term in the OECD Model Tax Convention; this applies 

to legal practice, case law and most of the literature. Czech tax legislation 

corresponds with the ideas set forth in the OECD’s commentary on the term 

“full tax liability”, stating:

Generally the domestic laws of the various States impose a comprehensive 

liability to tax – “full tax liability” – based on the taxpayers’ personal attach-

ment to the State concerned (the “State of residence”). This liability to tax is 

not imposed only on persons who are “domiciled” in a State in the sense in 

which “domicile” is usually taken in the legislations (private law). The cases 

of full liability to tax are extended to comprise also, for instance, persons who 

stay continually, or maybe only for a certain period, in the territory of the State. 

Some legislations impose full liability to tax on individuals who perform ser-

vices on board ships which have their home harbour in the State.54

Czech law is based on the very same model. As mentioned, Czech law 

distinguishes between tax residents and tax non-residents. Tax residents are 

subject to income tax on income from sources in the territory of the Czech 

Republic as well as from sources abroad. Tax non-residents are only subject 

to income tax from sources in the territory of the Czech Republic.55

The tax treaties to which the Czech Republic is a signatory started follow-

ing the trend of including anti-avoidance provisions, the purpose of which 

is to avoid so-called “treaty shopping”. In this respect, one can refer to the 

anti-abuse rules that were introduced in the OECD Base Erosion and Profit 

Shifting (BEPS) Action Plan.56 The Action Plan elaborates two core legal 

statutes that have been used before (e.g. in the Income Tax Act and the Tax 

Code), i.e. the limitation on benefits test and the principal purpose test. Both 

of these concepts are included in some of the tax treaties that the Czech 

54. OECD MTC, art. C(4)-1-3.
55. Income Tax Act, at art. 17.
56. OECD, Action Plan on Base Erosion and Profit Shifting (OECD 2013), available 
at https://www.oecd.org/ctp/BEPSActionPlan.pdf (accessed 3 Nov. 2016).
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Republic has entered into. The former can be found, for example, in the tax 

convention between the Czech Republic and the United States, whereas the 

latter is used, for instance, in the agreement between the Czech Republic 

and the Republic of Cyprus for the Avoidance of Double Taxation and the 

Prevention of Fiscal Evasion with Respect to Income Tax.

The tax treaties concluded by the Czech Republic generally contain a tie-

breaker rule clause for dealing with dual-resident companies. The word-

ing often follows that set forth in article 4(3) of the OECD Model Tax 

Convention, which uses the notion of “effective management” as the deci-

sive criterion. The tax treaties into which the Czech Republic has entered 

often use the same notion. For instance, the convention between the Czech 

Republic and the Republic of Austria57 contains a provision identical to 

that set forth in the OECD Model Tax Convention. The respective provi-

sion of the tax treaty with Austria reads: “Where by reason of the provi-

sions of paragraph 1 a person other than an individual is a resident of both 

Contracting States, then it shall be deemed to be a resident of only the 

State in which its place of effective management is situated.”58 Identical 

provisions can be found in numerous tax treaties concluded by the Czech 

Republic,59 but some tax treaties use a criterion different from that used in 

the OECD Model Tax Convention.60 

The term “place of effective management” is, however, the most popular 

term used in the tax treaties. The term is interpreted in compliance with the 

Commentary on the OECD Model Tax Convention, which understands the 

place of effective management as the place where key management and 

commercial decisions that are necessary for the conduct of the entity’s busi-

ness as a whole are made in substance. All relevant facts and circumstances 

must be examined in order to determine the place of effective management, 

and an entity may have more than one. 

57. Convention between the Czech Republic and the Republic of Austria for the Avoidance 
of Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income 
and on Capital (22 Mar. 2007), Treaties IBFD [hereinafter Czech-US Tax Convention].
58. Id., at art. 4(3).
59. For a few other tax treaties in which an identical provision is included, see the 
Czech tax treaties with, inter alia, Austria (art. 4(3)), Iran (art. 4(3)), Jordan (art. (4(3)) 
and Syria (art. 4(3)). 
60. For example, the Czech-US Tax Convention sets out the respective tie-breaker rule 
concerning dual resident companies as follows: “Where by reason of the provisions of 
paragraph 1 a company is a resident of both Contracting States, then if it is created under 
the laws of a Contracting State or a political subdivision thereof, it shall be deemed to be 
a resident of that State”; see Czech-US Tax Convention, supra n. 52, at art. 4(5). 
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There are currently no major discussions (neither by academics nor by 

politicians) about the recommendations made in Action 6 of the OECD 

BEPS Action Plan to abandon the tie-breaker provision based on the effec-

tive place of management and to leave the matter to be settled by mutual 

 agreement.

8.2.2.  Tax implications of a cross-border change of residence

Company migration has a number of consequences for both the com-

pany and its shareholders under Czech law. As already mentioned in sec-

tion 8.1.1., one of the core changes that a migrating company faces is that 

“the company’s internal relationships are subject to Czech law”.61 This also 

includes liability (to the extent that applies to Czech companies) of its own-

ers (members) or the board members for the debts of the company that 

arose after relocation to the Czech Republic. The owners and members of 

the relocated company must thus comply with the requirements imposed on 

the owners and members of companies established under Czech law. The 

relocated companies are then subject to Czech tax legislation.

Shareholders who are tax residents of the Czech Republic are, in principle, 

subject to taxation on the dividends received from the positions they hold. 

Different treatment is usually stated in the international tax treaties, but, as 

stated in section 8.2.1., the Czech Republic often follows the principles laid 

out in the OECD Model Tax Convention. As for legal persons, the issue of 

their seat is also important for identifying their tax residence. According 

to the Czech Income Tax Act, a legal person that is a tax resident of the 

Czech Republic has a tax obligation that applies both to income arising 

from sources in the Czech Republic and income from sources abroad. Non-

resident taxpayers have a tax obligation that applies only to income from 

sources in the Czech Republic. Again, these core rules may be subject to 

different treatment according to international tax treaties. 

The valuation of the relocated company’s assets, liabilities and own funds 

is regulated mainly by fundamental laws in the Czech Republic, namely (i) 

the Accounting Act;62 (ii) the Accounting Ordinance;63 and (iii) the Act on 

Transformation of Companies.64 The Accounting Act regulates the process 

61. Civil Code, at art. 138(3).
62. CZ: Accounting Act, 563/1991 Sb.
63. CZ: Ordinance 500/2002 Sb., extending some of the provisions of the Accounting Act.
64. CZ: Act on Transformation of Companies and Cooperatives, 125/2008 Sb.
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of valuation in general.65 In respect of cross-border transformation, it refers 

to the ordinance that extends the rules set forth therein. The most important 

ordinance concerning the Accounting Act is the Accounting Ordinance. The 

Act on Transformation of Companies introduced the notion of the “cross-

border relocation of seat” in 2012. Since then, the cross-border relocation 

of a company’s seat has been understood as a form of transformation of 

a company. A company relocating to the Czech Republic is to prepare its 

financial statements66 and mainly keep up with the requirements on capital 

that are imposed on Czech-established companies. As for the assets of the 

company to be relocated, they will be assessed by an official expert. The 

official expert must state whether the assessment of the assets corresponds 

to at least the core capital of the company. The amount of the core capital 

of the company cannot exceed the value of the assets found by the expert.67 

The official expert who carries out this evaluation should be an expert 

appointed by the Czech court.68 However, such evaluation by an expert is 

not requested if the assets of the foreign company are valuated according to 

the International Financial Reporting Standards.

The process of valuation is followed by a written statement issued by a 

public notary that the respective company complies with the requirements 

to be met in order to relocate.69 

Czech legislation follows the principles prescribed in EU legislation. 

Although it is hard to say if it was EU case law that helped shape the exist-

ing Czech laws, it is typical that the judicial acts of the ECJ sooner or later 

become reflected in the national laws of the Czech Republic.

The consequences of company emigration are set forth mainly in the Act 

on Transformation of Companies.70 A Czech company may relocate abroad 

without having to be liquidated. The status of the company and its form 

remain governed by Czech law after the relocation if the laws of the new 

home state do not state otherwise. Such relocation, however, cannot be made 

after insolvency proceedings against such a company have been opened. 

Relocation enters into force upon the registration of the company in the 

business register of the state to which it has relocated.71 There are no special 

65. Accounting Act, at art. 24.
66. Act on Transformation of Companies and Cooperatives, at arts. 59e, 364, 364a, 
367, 368, 371 and 384b.
67. Id., at arts. 367 and 384b.
68. Id., at art. 384b(2).
69. Id., at art. 384d(2).
70. Id., at arts. 384f -384p. 
71. Id., at art. 384o.
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consequences for the shareholders under Czech law, and there are no exit 

or trailing taxes recognized in the Czech Republic. EU (case) law is being 

gradually reflected in Czech laws. The EU Merger Directive has been trans-

posed into the Czech legal order, mainly into the Act on Transformation of 

Companies.

8.2.3.  Policy issues

The tax residence of companies is really not a topic of public debate in 

the Czech Republic. Upon observation of the most important professional 

fora focused on law and economics, there is hardly anything to find on the 

issues discussed in this chapter. Most of the articles are merely descrip-

tive, offering solutions for basic problematic aspects of residence. The most 

frequent news portals usually inform about tax havens and the number of 

“Czech” companies seated there. There are approximately 13,500 “Czech” 

companies in tax havens, and the number is decreasing. The reason for this 

is probably a combination of several factors. The Czech Republic is an EU 

Member State, economically developed, with cheap manpower, relatively 

stable economic growth, a stable legal system and especially low taxes com-

pared to other European countries. According to the Bisnode statistics, there 

are 13 states worldwide in which more than 100 Czech companies are incor-

porated, namely Belize, the British Virgin Islands, Cyprus, Hong Kong, 

Lichtenstein, Luxembourg, Malta, the Marshall Islands, the Netherlands, 

Panama, Seychelles, the United Arab Emirates and the United States.72 It is 

very probable that lower taxes are not always the reason to change the resi-

dence of a company. Czech companies do not often involve the (re)location 

of entities when modifying their tax planning strategies. All of these argu-

ments lead to a low level of public debate on tax residence. Elections and 

changes of residence for tax purposes do not influence the public opinion, 

which is why there are very limited (in fact, almost no) political reactions, 

which leads to limited amendments to tax law regulations. 

Academics are also not engaged in the public debate on corporate residence. 

There is a limited number of academics interested in the area of interna-

tional taxation73, and most of them are economists. Tax law is not accepted 

as an independent branch of law, even when it is evident that tax law has a 

72. V. Doskočilová, Počet firem v daňových rájích klesá [The Number of Companies 
in Tax Havens Decreases], available at http://www.mesec.cz/aktuality/pocet-firem-v-
danovych-rajich-klesa/ (accessed 6 Nov. 2016).
73. See Balco, supra n. 41; Brychta, Sojka & Svirák, supra n. 36; Nerudová, supra 
n. 41; and Sojka, supra n. 38.
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very specific object of regulation, is characterized by its own tax regulation 

method, certainly has its own internal system and operates with reference 

to the norms stipulated by other branches of law. Adding to these aspects 

the tradition and significance of tax law norms and especially the purpose 

of tax law (pursuant to the Constitution, international commitments and the 

attempt to achieve the most efficient approximation of law in order to ensure 

the operation and stability of the economic system of every state, including 

its compatibility with the economic system applied in EU Member States in 

the form of a sufficient material basis for the provision of goods whose pro-

duction the public sector has reserved for itself or must provide by law), it is 

obvious that tax law merits social acceptance, which will also fulfil the final 

criterion for being considered an independent branch of law.74 The number 

of financial law (including tax law) professors is very low, including three 

full professors (Bakeš, Karfíková and Marková) and four associated pro-

fessors (Boháč, Kohajda, Mrkývka and Radvan). They all teach at two law 

schools in Prague (Charles University) and Brno (Masaryk University), and 

they deal with all aspects of tax law and financial law in the Czech Republic. 

Their opinions are mostly neutral, while the opinions of economists (and the 

highest courts) are mostly on the taxpayers’ side.

8.2.4.  Conclusion and personal position

The authors especially appreciate the stability of tax law in respect of tax 

residence. Only two amendments over 25 years (the Czech Republic was 

founded in 1993, and the same act is still valid) is something unique in 

any tax law regulation, not only in the Czech Republic. The de lege lata 

regulation seems to be quite effective. Czech rules on tax residence are 

adequate to ensure the balance between safeguarding the fiscal interest of 

the state and the fairness of the tax system and to ensure legal certainty 

for taxpayers. There are several reasons for this. Besides the mentioned 

stability, the membership of the Czech Republic in the European Union 

should be mentioned, as it is the reason why the regulation is fully harmo-

nized with EU directives and respects the tradition of developed Western 

European countries. Another reason is the fact that the Czech Republic has 

one of the highest numbers of double tax treaties and treaties on cooperation 

in tax matters compared to other states. This is because of the history of 

the Czech Republic, as there are many treaties from the communist period 

(albeit amended) with developing countries as well as many new treaties 

74. M. Radvan, Tax Law as an Independent Branch of Law in Central and Eastern 
European Countries, 12 Lex Localis – Journal of Local Self-Government 4, pp. 813-827 
(2014). 
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(including new ones with countries with which there were previously exist-

ing treaties) with developed countries. The last reason is the effective work 

of the Ministry of Finance and its legislative department and the activities 

of the Financial Administration of the Czech Republic (i.e. the tax admin-

istrators). Hopefully the level of academic legal research in the area of in-

ternational tax law will increase and these researchers will cooperate with 

economists to ensure effective regulation in this area de lege ferenda.
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Chapter 9

Denmark

Peter Koerver Schmidt, Anders Nørgaard Laursen 

and Troels Michael Lilja*

9.1.  (Tax) residence in the domestic context

9.1.1.  Civil law, corporate law and other non-tax areas

9.1.1.1.  Criteria for clarifying the nationality within Danish 
corporate law 

As a part of the registration of a Danish private limited company (anparts-
selskab, ApS) and a public limited company (aktieselskab, A/S), it must be 

stated where the company has its registered office, according to  section 15(1)

(2) of the anmeldelsesbekendtgørelsen (the Danish Registration Declaration, 

ANMBK).1 The registered office is defined as the “address in Denmark at 

which the company may be contacted”, according to section 5(1)(13) of 

the selskabsloven.2 It is not mandatory to have any activity at the registered 

office, which means that “office hotels” are fully acceptable.3 The registered 

office is no longer a part of the articles of association, and therefore, moving 

the registered office is no longer an issue for the general meeting, since the 

articles of association are not changed, if the company changes its registered 

office or its real seat.

Historically, the real seat of the company – combined with a genuine 

link – has been the decisive factor, when it came to the clarification of 

a company’s nationality,4 but today, the criteria have changed so that the 

* Peter Koerver Schmidt is an Associate Professor at Copenhagen Business School, 
Law Department, and Academic Advisor at CORIT Advisory. Anders Nørgaard Laursen is 
a Professor at Aarhus University, Department of Law. Troels Michael Lilja is an Associate 
Professor at Copenhagen Business School, Law Department.
1. Executive Order no. 243, 10 Mar. 2015, with amendments.
2. Sec. 5(1)(13) selskabsloven (Danish Companies Act).
3. S.F. Hansen in Dansk Selskabsret 1, pp. 190-191 (S.F. Hansen et al., Karnov 
Group, 2014).
4. T.M. Lilja, Filialbegrebet, pp. 287-288 (Jurist- og Økonomforbundets Forlag, 2010) 
with references. See in contrast A. Philip, Studier i den internationale selskabsrets teori, 
p. 162 et seq. in particularly pp. 180-181 (Juristforbundets Forlag, 1961), and V. Edwards, EC 
Company Law, p. 335 (Clarendon Press, 1999), where it is assumed that the incorporation 
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incorporation theory applies in Denmark to both private and public limited 

 companies.5 

Paramount in this development was Centros Ltd. (C-212/97).6 The case con-

cerned a Danish married couple who founded an English private limited 

company without having any activities in England. Instead, the company 

registered a branch in Denmark through which all activities should be car-

ried out. The reason was that the Danish married couple wanted to avoid 

the (rather strict) Danish minimum requirements regarding registered share 

capital. The Danish Business Authority refused to register the branch since 

the company had no activities in England (i.e. genuine link), so the registra-

tion was seen as a “skin registration” to avoid the Danish minimum capital 

requirements. The ECJ found that the Danish practice constituted a breach 

of articles 52, 56 and 58 of the EC Treaty. The Centros case was settled 

in 2001 and the incorporation theory has been applied since that time in 

Denmark.7

To obtain legal personality as a Danish private or public limited company, 

the rules in chapter 3 of the selskabsloven must be complied with. The 

founders must make and sign a memorandum of association (MOA) com-

plying with the rules in sections 25-27 of the selskabsloven including the 

articles of association (AOA) according to sections 28-29. The rules regard-

ing formation of a public limited company are to a high extent harmo-

nized within the European Union through the Capital Directive (Directive 

2012/30/EU), and the Danish rules mirror this, when it comes to private 

limited companies as well. Share subscription must take place in the MOA 

or in its appendices, according to section 30, and the subscription must 

apply with the rules in sections 30-32. The general aim of section 33 of 

the selskabsloven is to secure that the part of the share capital, which was 

agreed upon, is paid up effectively.8 At least 25% (or the higher percent-

age agreed on in the MOA) of the share capital must be paid up (share for 

theory also applied in Denmark before 2001. The proof that that was not the case can 
easily be found, since the Centros Ltd. case (C-212/97) would never have existed had the 
incorporation theory applied without modifications. In that case, the Danish Business 
Authority would have acknowledged the English company’s application for registration 
of its branch without remarks.
5. S.F. Hansen et al. in Dansk Selskabsret 2, pp. 180-182 (S.F. Hansen et al., Karnov 
Group, 2014).
6. DK: ECJ, 9 March 1999, Case C-212/97, Centros Limited v. Erhvervs- og 
Selskabsstyrelsen.
7. P.K. Andersen et al. in The Danish Companies Act, 2012, pp. 58-60 (P.K. Andersen 
et al. eds., DJØF Publishing 2012).
8. P.K. Andersen et al., supra n. 7, at pp. 79-81.
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share) before the company can be registered, according to section 33. When 

all these prerequisites have been met, the company can be registered. The 

company must apply for registration within 2 weeks from the signing of the 

MOA, according to section 40(1).9

The general meeting is to be held at the registered office of the company, 

unless stated differently in the AOA.10

As far as Danish partnerships and limited partnerships are concerned, the 

criteria are in general very different since the majority of those do not have 

to be registered in the company register of the Danish Business Authorities 

(Erhvervsstyrelsen). Due to the scope of this chapter, this is, however, not 

separately dealt with here.11

9.1.1.2.  Challenging a Danish company’s nationality

It is not possible to challenge the validity of a Danish company’s nationality 

based on civil law. This is a consequence of companies having to register 

within the IT systems of the Danish Business Authorities in order to obtain 

legal personality and Danish nationality, according to section 40 of the sel-
skabsloven, and moreover, the actual management of the company can take 

place in a foreign country, as long as the company can be contacted at an 

address in Denmark, according to section 5(1)(13). Under Danish law, it is 

the legal personality itself, which can be challenged, according to sections 

225-230 of the selskabsloven, and not the nationality.

The company is unable to commit to obligations before being registered, 

and therefore, the obligations rest with those, who work on behalf of the 

unregistered company, according to section 41. After the registration, these 

obligations are transferred to the company (section 41(3)).

9.1.1.3.  Other areas where nationality matters

The company’s nationality also matters in relation to the establishment of 

the company’s venue because it is the company’s nationality that determines 

9. Id., at pp. 81-84.
10. Sec. 87 selskabsloven. If necessary, the general meeting may under special circum-
stances be held at another location. See P.K. Andersen et al., supra n. 7, at p. 74, Hansen 
et al., supra n. 3, at p. 181; and S.F. Hansen et al., supra n. 5, at pp. 103-113.
11. S.F. Hansen et al., supra n. 5, at p. 181; and S.F. Hansen et al., in Dansk Selskabsret 
3, pp. 109-110 (S.F. Hansen et al., Karnov Group, 2015).
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which rules the venue needs to establish. A Danish company may be sued 

in the court in the area where the company’s headquarters are situated, 

or where one or more members of the management reside, according to 

section 238(1) of the RPL (Danish Administration of Justice Act).12 If 

the company runs a business outside the jurisdiction of the home court, a 

case against the company may also be commenced at a court in the place 

where the company carries on its business (branch venue), according to 

section 238(2) of the RPL.13 Cases regarding consumer contracts may be 

initiated at the consumer’s home court. This applies except in cases where 

the contract was entered into by a consumer approaching the trader’s fixed 

business address. Some special rules apply, but these are only used in excep-

tional cases, and hence will not be administered here.14

In relation to insolvency proceedings, nationality makes quite a difference, 

since Denmark has not adopted the Insolvency Regulation.15 A substantial 

number of rules in konkursloven (the Danish Insolvency Act) differ sig-

nificantly from the rules in the Insolvency Regulation,16 so it is of great 

material importance to clarify the nationality in this connection. This is, 

however, not difficult, since it depends only on the registration. If the com-

pany is registered in the Danish Business Authority’s Business Register as 

a private limited company or as a public limited company, the company is 

by definition Danish.

When it comes to contract law, the nationality of the company is not that 

important, since it is the nature of the contract that leads to the applicable 

law.17 If the seller is a Danish company or a company with a branch in 

Denmark, the IP rules will generally mean that Danish contract law will 

apply.18

In regard to labour law, the relevant legislation is Directive 96/71 on the 

posting of workers in the framework of the provision of services and the 

Rome Convention on the law applicable to contractual obligations. The 

main rule in the Rome Convention is that a contract is subject to the law 

12. L.L. Petersen et al. in Dansk Retspleje (L.L. Petersen et al., Karnov Group, 2014).
13. Several examples exist in Danish case law, namely DK: VLR, 14 Apr. 1992, Ugeskrift 
for Retsvæsen p. 645/2 (1992) and DK: VLR, 15 April 2002, Ugeskrift for Retsvæsen 
p. 1609 (2002).
14. L.L. Petersen et al., supra n. 12.
15. EC Council Regulation No. 1346/2000 of 29 May 2000 on insolvency proceedings.
16. EC Council Regulation No. 1346/2000 with amendments.
17. O. Lando et al. in Restatement of Nordic Contract Law (O. Lando et al. eds., Jurist- 
og Økonomforbundets Forlag, 2016).
18. For more on the topic, see P.A. Nielsen, International Handelsret (Karnov Group, 2015).
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of the country chosen by the parties. In the absence of such a decision, the 

contract is governed by the law of the country with which it is most closely 

connected. This is supposed to be the country in which the party is to carry 

out the characteristic performance of the contract, that is, the party’s resi-

dence or place of business.19 This, however, does not change the nationality 

of the company, so in this regard the criteria are still the same as mentioned 

in section 9.1.1.1.

9.1.2.  Tax law

9.1.2.1.  Public and private limited companies

Corporations resident in Denmark are subject to full Danish tax liability, 

according to section 1 of the Selskabsskattelov (Corporate Income Tax Law, 

SEL). Public limited companies and private limited companies incorporated 

under Danish law are per se considered to be resident in Denmark for tax 

purposes (section 1(1)(1) of the SEL). It has been debated in academic lit-

erature whether such companies also had to have their place of management 

in Denmark in order to be considered resident in Denmark for tax purposes.20 

However, in the leading court decision, Playboy (SKM2007.151.HR), 21 the 

Danish Supreme Court made it clear that incorporation in Denmark, i.e. 

registration with the Danish Business Authority, is a necessary and sufficient 

condition for obtaining and maintaining tax residency in Denmark for such 

public and private limited companies.

The Supreme Court’s decision concerned two private limited com-

panies registered with the Danish Business Authority. The first company 

owned 100% of the capital in the latter. Shortly after the formation of the 

19. For more on the topic, see R. Nielsen, Dansk Arbejdsret (Jurist- og Økonomforbundets 
Forlag, 2012).
20. J. Bundgaard, Skatteret & Civilret p. 852 et seq. (Thomson 2006); N. Winther-
Sørensen, Skat ved aktieselskabers til- og fraflytning in Festskrift til Aage Michelsen 
pp. 307-327 (P. Krüger-Andersen et al. eds., Jurist- og Økonomforbundets Forlag 2000); 
Henrik Dam, Fire vægge gør intet hjem – om selskabers hjemsted in Generationsskifte i 
ret og praksis – Festskrift til Finn Taksøe-Jensen p. 278 et seq. (L. Dybdal ed., Magnus 
1999); J.O.E. Jakobsen, Selskabsskatteloven med kommentarer pp. 56-57 (GadJura 1997); 
Aa. Michelsen, Selskaber med dobbelt domicil i den internationale skatteret in Skatteret 
Erhvervsret p. 221 (Aa. Michelsen et al. eds., FSRs Forlag 1991); Thøger Nielsen, 
Indkomstbeskatning II pp. 140-144 (Juristforbundet 1972); and Allan Philip, Studier i 
den internationale selskabsrets teori p. 198 (Juristforbundet 1961).
21. DK: HR, 16 Feb. 2007, SKM2007.151.HR Playboy. See L. Nyhegn-Eriksen and 
C. Ellegaard, Selskabsskattelovens § 1, stk. 1, nr. 1 – dobbelt tilknytningskrav?, Tidsskrift 
for Skatter og Afgifter 345 (2007).
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companies, all the shares in the first company were acquired by an American 

company (Playboy Entertainment Group Inc.). In connection with this, the 

companies’ existing managements, consisting of two executives resident in 

Denmark, were replaced by two executives resident in the United States. 

Subsequently, the question was whether a condition for remaining fully 

liable to Danish tax was that the companies’ seats of management were in 

Denmark.

The majority of judges (four) primarily based their assessment on admin-

istrative case law and on the fact that such companies, according to Danish 

corporate law, had to have their domicile in Denmark in order to obtain 

registration. The minority (three judges) instead made reference to the 

le gislation in place before the first Corporate Tax Act was enacted in 1960. 

Thus, according to the minority, it followed from the previous rules, in 

 section 2(1)(5) of the Statsskattelov (State Tax Law, SL), that companies 

should have their actual management in Denmark in order to be considered 

resident in Denmark for tax purposes.22 

However, based on the decision by the majority, it is now settled case law 

that incorporation in Denmark is a necessary and sufficient condition for 

obtaining and maintaining tax residency in Denmark for public and private 

limited companies (section 1(1)(1) of the SEL). Thus, according to domes-

tic rules, full tax liability for public and private limited companies is not 

dependent on whether or not such companies have their place of manage-

ment in Denmark (i.e. no dual connection is required).

9.1.2.2.  “Other corporations”

A number of (other) legal entities are subject to full Danish tax liability (sec-

tion 1(1)(2-6) of the SEL), provided that the entity in question is resident 

in Denmark. Pursuant to section 1(6) of the SEL, such entities are to be 

considered resident in Denmark for tax purposes if the entity is incorporated 

in Denmark or has its seat of management in Denmark.23

The provisions in section 1(1)(2-6) of the SEL cover a wide variety of 

entities that are subject to full Danish tax liability, including entities such as 

22. In this regard, the minority made reference to a court case decided by the Supreme 
Court in 1918, cf. DK: HR, 1918, Ugeskrift for Retsvæsen p. 39 et seq. (1918) Det 
Danske Gas Compagni. For a historical perspective on tax residency in Denmark, see 
K.L. Andersen, Hvem var og hvem er skattepligtige til Danmark, SR-SKAT p. 187 et seq. 
(2003).
23. For an analysis of the term seat of management in domestic law, see sec. 9.1.2.3.
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“other companies”, cooperative undertakings, and associations.24 Because 

of this national report’s focus on companies, only “other companies” will 

be dealt with in further detail.

Fully liable to Danish tax are “other companies” resident in Denmark in 

which none of the participants are personally liable for the entity’s liabilities 

and which distribute their profits in proportion to the capital contributed by 

each participant, according to section 1(1)(2) of the SEL. In practice, this 

provision mainly applies to companies incorporated abroad. Traditionally, 

it has also applied to certain Danish companies that resemble public and 

private limited companies, including companies with varying subscribed 

capital, and companies established without subscribed capital, but instead 

with a guaranteed capital.25 The entities covered by section 1(1)(2) of the 

SEL must be distinguished from tax-transparent entities such as Danish or 

foreign partnerships (interessentskaber, I/S) and limited partnerships (kom-
manditselskaber, K/S), in which at least one of the participants is liable for 

the whole debt of the entity.26

When considering whether an entity should be considered transparent, a 

concrete assessment must be made. The following criteria will normally 

support that an entity should be considered a subject for tax purposes (i.e. 

not a transparent entity):27 none of the participants are personally liable for 

the entity’s debt, profits are distributed in proportion to the capital contrib-

uted by each participant (or profits are distributed based on sales, but any 

distribution of liquidation proceeds is based on contributed capital), the 

entity has its own articles of association, the entity is required to prepare 

a financial statement, the entity has decision-making bodies, the group of 

participants can be enlarged, it is regulated what should happen with the 

entity’s assets and liabilities in case of liquidation or a participant’s seces-

sion, and the entity has contributed/subscribed capital.28

24. Foundations may also be subject to full Danish tax liability, cf. DK: Fondsbeskatnings
loven (Law on Taxation of Foundations, FBL), sec. 1(1).
25. J. Pedersen in Skatteretten 2 pp. 285-288 (J. Pedersen et al., Karnov Group 2015).
26. For more on partnerships and limited partnerships in Danish Tax Law, see 
I.L. Jeppesen, Taxation of Partnerships – Legal National Reports for the Nordic Tax 
Research Council’s Annual Meeting, 2015 in Aarhus – Denmark, Nordic Tax Journal 2, 
pp. 63-108 (2015). 
27. DK: Den Juridiske Vejledning (The Tax Authorities’ Legal Guidelines, VEJL) 
2016-2, sec. C.D.1.1.3. 
28. Thus, the qualification for Danish tax purposes should be based on criteria in Danish 
law. However, in making the Danish assessment, the qualification according to the other 
jurisdiction’s tax law may to a certain extent be taken into account, cf. Aa. Michelsen, 
Kommentar til udvalgte skatteafgørelser – Anerkendelse og kvalifikation af udenlandske 
selskabs- og foreningsdannelser, Revision og Regnskabsvæsen 2, SM p. 85 et seq. (2016). 
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Since 2011, section (1)(1)(2) of the SEL has also explicitly covered so-

called companies with limited liability (selskaber med begrænset ansvar, 
SMBA),29 as defined in section 3 of the Lov om erhvervsdrivende virk-
somheder (Law on Business Entities, LEV).30 The aim of the legislative 

amendment was to make sure that such companies are subject to corporate 

tax instead of being taxable as an association (the latter entails certain tax 

benefits).31

9.1.2.3. Resident in Denmark for corporate tax purposes

As described above, the entities mentioned in section 1(1)(2-6) of the SEL 

are subject to full Danish tax liability provided that the entity in question is 

resident in Denmark.32 Pursuant to the wording of section 1(6) of the SEL, 

such entities are to be considered resident in Denmark for tax purposes if:

– the entity is incorporated in Denmark, or 

– the entity has its seat of management in Denmark.

These two alternative conditions are dealt with below.

See also S. Askholt et al., Danish Branch Report in Cahiers de droit fiscal international 
p. 273 et seq. (International Fiscal Association, Kluwer 1987). For a systematic analysis 
of the case law concerning qualification of foreign entities for Danish tax purposes, see 
J. Bundgaard et al., Kvalifikation af udenlandske enheder – forsøg på systematisering af 
nyere praksis, Skat Udland, 343 (2015). 
29. The provision also explicitly mentions companies subject to Danish taxation pursuant 
to the anti-hybrid mismatch rule in DK: Selskabsskatteloven (Corporate Income Tax Law, 
SEL), sec. 2C. As a consequence of the scope of this national report, hybrid entities will 
not be discussed any further. See instead J. Bundgaard, Coordination Rules as a Weapon 
in the War against Cross-Border Tax Arbitrage – The Case of Hybrid Entities and Hybrid 
Financial Instruments, 67 Bull. Int. Taxn. 4/5, pp. 200-204 (2013). 
30. For a thorough tax law and corporate law analysis of SMBAs, see S.F. Hansen, 
Selskaber med begrænset ansvar i krydsfeltet mellem selskabsret og skatteret – Del 1, 
Skattepolitisk Oversigt p. 91 et seq. (2015) and same author Selskaber med begrænset 
ansvar i krydsfeltet mellem selskabsret og skatteret – Del 2, Skattepolitisk Oversigt, p. 227 
et seq. (2015). As of 2014, it is no longer possible to establish new SMBAs. 
31. DK: Bill L 84 2010/11 – 1st session, 24 Nov. 2010 (Preliminary remarks, para. 3.2.12). 
By mistake, this amendment had a too broad scope and unintendedly also included as-
sociations with limited liability (foreninger med begrænset hæftelse, FMBA). Thus, a 
new amendment was made in 2014 in order to rectify this, cf. DK: Act 1637 2013/2014, 
26 Dec. 2013. See N.B. Andersen, Annullering af den skærpede foreningsbeskatning, 
SR-SKAT p. 28 et seq. (2014).
32. Traditionally, the determination of tax residency for companies has taken its point 
of departure in the definition of residence in Danish corporate law, cf. A.N. Laursen, Lidt 
mere om subjektiv skattepligt for selskaber med begrænset ansvar, Tidsskrift for Skatter 
og Afgifter, 799 (2012).
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Since 2012, section 1(6) of the SEL has explicitly stated that the entities 

mentioned in section 1(1)(2-6) of the SEL are fully liable to Danish tax 

if the entity is incorporated in Denmark (i.e. registered with the Danish 

Business Authority). This addition to the provision was a reaction to an 

administrative case decided by the National Tax Tribunal.33 Accordingly, 

in SKM2012.177.LSR (22 Sep. 2011), the Tribunal found that a company 

with limited liability (selskab med begrænset ansvar, SMBA) should not 

be considered resident in Denmark for tax purposes, even though the entity 

was registered in Denmark, if the entity did not have its seat of manage-

ment in Denmark.34 The Tribunal placed emphasis on the wording of the 

then applicable provision, and thereby, overruled the National Tax Board, 

which had previously come to the opposite conclusion, i.e. that registration 

of such an entity in Denmark was a sufficient condition for full Danish tax 

liability, according to SKM.2010.820.SR (14 Dec. 2010).35

Thus, in response to the decision from the National Tax Tribunal, the legis-

lator amended the wording of section 1(6) to its current form, according to 

which it is clear that the registration and seat of management are alternative 

criteria for being subject to full Danish tax liability. In other words, it is suf-

ficient for Danish tax liability to fulfil just one of the two criteria. 

The term seat of management found its way into Danish tax legislation 

in 1995, when the above- mentioned provision in section 1(6) of the SEL 

was introduced.36 According to the preparatory remarks to the bill introdu-

cing the provision,37 there was a need for clarification as there was doubt 

expressed in academic literature as to whether a sufficient legal basis existed 

for taxing companies incorporated abroad, even in situations where the com-

pany was managed from Denmark.38 Thus, in the words of the legislator, 

33. DK: Bill L 10 2012/13, 3 Oct. 2013 (Preliminary remarks, para. 3.3.1).
34. DK: LSR, 22 Sep. 2011, SKM2012.177.SR.
35. DK: SR, 14 Dec. 2010, SKM2010.820.SR. For a discussion of the decisions from 
the National Tax Tribunal and the National Tax Board, see A.N. Laursen, Subjektiv skat-
tepligt for ”selskab med begrænset ansvar” omfattet af SEL § 1, stk. 1, nr. 2 – en kritisk 
kommentar til TfS 2012, 281 LSR, Tidsskrift for Skatter og afgifter, 333 (2012); M. Tell, 
Subjektiv skattepligt for selskaber: Registrerings- og hovedsædekriteriet i SEL § 1, Tidsskrift 
for Skatter og afgifter, 740 (2012) and Laursen, supra n. 32. 
36. Originally, the provision was found in sec. 1(7) SEL, cf. DK: Act 312 1994/95, 
17 May 1995, but following a 1996 amendment the provision has appeared as sec. 1(6) 
SEL. 
37. Bill L 35 1994/95, 2 Nov. 1994 (Preliminary remarks to sec. 1(1) of the Bill).
38. The preliminary remarks did not mention which authors had articulated this  uncertainty, 
but made an explicit reference to a report prepared by a committee in 1992, cf. DK: Rapport 
fra Udvalget om Personbeskatning II, 1992, p. 251. In the academic literature at the time, 
Aa. Michelsen: International skatteret pp. 119-122 (GadJura 1991), had highlighted the 
uncertainty. Moreover, J. Pedersen in Skatteretten 2 pp. 50-52 (J.O.E. Jacobsen et al., 
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the new provision would remove this doubt, as the new provision would 

make it clear that companies incorporated abroad are fully liable to Danish 

taxation if the companies have their seat of management in Denmark. In 

addition, the new provision should ensure that Denmark could exploit the 

taxing right allocated to Denmark pursuant to the tax treaties entered into 

by Denmark, which in situations with dual residency assign the right to tax 

to the jurisdiction in which the company’s place of effective management 

is situated.39 

In the preparatory remarks, it is described how the term seat of management 
should be interpreted in Danish tax law. Accordingly, the decision as to 

whether a company has its seat of management in Denmark should be based 

on a concrete assessment of the factual circumstances related to the com-

pany’s decision-making process. In this regard, emphasis should be placed 

on decisions connected to the daily management of the company. Thus, 

a company will often be considered resident in Denmark if the executive 

board (i.e. the senior decision-making employees) or the head office is in 

Denmark. However, to the extent that the board of directors (i.e. the elected 

members of the company’s central governing body) in effect carries out the 

daily management of the company, emphasis should be put on where the 

board of directors has its seat. That would be the place where the decisions 

of the board of directors are actually made (this could be of significance in a 

situation where the chairman of the board in effect manages the company).40 

Decisions that normally are made at the general meeting of the shareholders 

Gad 1991), argued that foreign companies with seat of management in Denmark would 
be liable to full Danish taxation according to the existing rules at the time. Nielsen, supra 
n. 20, at pp. 140-144, Henrik Ketelsen, International Skatteret, Skat Udland 123 (1992) and 
Erik Werlauff, Selskabsskatteret p. 62 et seq. (Karnov 1994), were of the opposite opinion. 
39. According to the Ministry of Taxation, the description made in the preparatory 
remarks should be considered when interpreting the concept of seat of management 
both with respect to domestic tax law and with respect to Denmark’s tax treaties, cf. the 
Ministry of Taxation’s comment, Ledelsens sæde, Skattepolitisk Oversigt p. 55 et seq. 
(1996). See also DK: Cirkulære (Circular letter – CIR) no. 82 of 29 May 1997, sec. 2.1.1, 
and DK: LR, 25 Nov. 1997, Tidsskrift for Skatter og afgifter 334 (1998). This also seems 
to follow from the Supreme Court’s decision in DK: HR, 17 Aug. 1998, Tidsskrift for 
Skatter og afgifter 607 (1998) California Kleindienst, cf. A.N. Laursen, Selskabers mo-
bilitet – skatteretlige problemstillinger in Selskaber – Aktuelle emner (M. Neville et al. 
eds., Jurist- og Økonomforbundets Forlag 2013). N. Winther-Sørensen in Skatteretten 3 
p. 87 (N. Winther-Sørensen et al., Karnov Group 2013) argues that an interpretation of 
article 4(3) of the OECD Model in principle should be made independently of domestic 
law. However, as the concept of effective place of management gives rise to significant 
interpretational uncertainty, it is hard not to look towards the determination of the concept 
in domestic law. 
40. The fact that individual board members are domiciled in Denmark can be consid-
ered no more than circumstantial evidence cf. H. Dam, supra n. 20. See also DK: SR, 
20 Dec. 2016, SKM2017.92.SR, and DK: SR, 20 Dec. 2016, SKM2017.89.SR.
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should generally not be considered of importance when assessing whether a 

company has its seat of management in Denmark. However, if a shareholder 

in effect carries out the management of the company, the domicile of the 

shareholder may form part of the assessment of whether the company has 

its seat of management in Denmark.41

In the literature, the seat of management concept has been described as 

a functional criterion, as the place of the daily management is the only 

decisive matter. In other words, it is not important which governing body 

carries out the daily management.42 The preparatory remarks do mention 

that a company will often be considered resident in Denmark if the execu-

tive board or the head office is in Denmark, but this reasoning just reflects 

the fact that the executive board, according to Danish corporate law, has 

to handle the daily management of a company.43 Thus, in general, it seems 

reasonable to argue that the determination of the tasks that should be con-

sidered part of the daily management as a starting point can be based on 

the ordinary assignment of tasks and competencies in Danish corporate 

law between the executive board and the board of directors.44 Accordingly, 

the daily management does not comprise decisions that in the context of 

the company in question could be considered unusual/extraordinary or of 

high importance. Instead, the daily management will include tasks con-

nected to the ordinary and ongoing operations. Such tasks may among other 

things consist of entering into customary contracts with suppliers, clients 

and banks, communication with public authorities and other parties, hiring 

and dismissing of employees, and marketing and sales activities.

In Denmark, a principle of free assessment of evidence applies. No spe-

cific rules deal with the burden of proof in connection to the assessment 

41. DK: Bill L 35 1994/95, 2 Nov. 1994 (Preliminary remarks to sec. 1(1) of the Bill). 
The description made of the term in the preparatory remarks was not in line with how the 
term previously had been interpreted, cf. Aa. Michelsen, International skatteret p. 169 et 
seq. (Thomson 2003), as emphasis previously had been on the place where the majority 
of the members of the board of directors were domiciled. For a general analysis of this 
bill, see, for example, S. Rasmussen et al., Aktuel koncernbeskatning – Lov om interna-
tional beskatning, Revision og Regnskabsvæsen p. 19 et seq. (1995); P.R. Bjare, L 35 
– International beskatning, SR-SKAT p. 175 et seq. (1995); and L. Eriksen, Ledelsens 
sæde som grundlag for fuld skattepligt, Skat Udland 174 (1995). As a supervisory board 
does not take actual management decisions, the place of the supervisory board’s decisions 
should normally not be of importance when assessing a company’s seat of management, 
cf. L.D. Jensen et al., Hvorfor tilsynsråd?, Signatur 3, pp. 30-35 (2013). 
42. R.L. Wethelund, Ledelsens sæde som grundlag for fuld skattepligt, Tidsskrift for 
Skatter og afgifter 229 (2004).
43. Dam, supra n. 20.
44. This can also be inferred by California Kleindienst (1998). 
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of a company’s seat of management. As a general starting point, the tax 

authorities have the burden of proof concerning the income side, whereas 

the taxpayer has the burden of proof concerning the cost side. However, 

in Denmark, it is also a basic principle that it is up to the party that has 

the easiest access to information about a particular fact to prove that fact. 

In other words, the more difficult it is for the tax authorities to substanti-

ate their claim while the taxpayer has access to the relevant documenta-

tion, the more easily the burden of proof shifts to the taxpayer.45 Thus, 

in cases concerning seat of management, it is to be expected that the tax-

payer will often have a wide obligation to provide documentation because 

it will be hard or impossible for the tax authorities to obtain the necessary 

information/ documentation. The documentation may, for example, con-

sist of (employment) contracts, conditions of appointment, descriptions of 

the business procedures and organization, minutes of meetings, and travel 

 documentation.46

The Danish Supreme Court case California Kleindienst (1998) is usually 

seen as the leading precedent when it comes to interpreting the term seat 
of management, even though this question was not the key issue of the 

case, which rather focused on the interpretation of a provision on capital 

duty.47 In short, the case concerned a Danish subsidiary (aktieselskab, pub-

lic limited company) of a German parent company. Before the court, the 

subsidiary argued that its seat of management was in Germany, as the com-

pany’s only shareholder, i.e. the German parent company, could hire and 

dismiss the daily management in the Danish subsidiary. Moreover, the daily 

management in the subsidiary had to respect certain price agreements that 

the management in the German parent company had entered into with the 

group’s clients. In addition, the group’s headquarters in Germany had pre-

pared guidelines which the subsidiary had to follow in connection with its 

business operations. Thus, according to the Danish subsidiary, its activity 

was limited to selling the group’s product within these fixed limits.

45. J. Bolander et al., Denmark in The Burden of Proof in Tax Law pp. 87-105 (Gerard 
Meussen ed., IBFD 2013). 
46. If, for example, it is argued that the seat of management is not placed at the com-
pany’s head office in Denmark, but at another location abroad, the burden of proof lies 
with the taxpayer, cf. Wethelund, supra n. 42.
47. As the requirement of paying the capital duty was dependent on whether the com-
pany had its seat of management in Denmark, it is generally accepted that the decision 
will be of interpretational value when considering the term seat of management in light 
of sec. 1(6) SEL as well. It is peculiar though that the seat of management concept by the 
court was interpreted in line with sec. 1(6) SEL, as the decision concerned the income 
year 1992, i.e. a period before sec. 1(6) SEL was enacted, cf. Aa. Michelsen, supra n. 41, 
at p. 173. See also A.N. Laursen, supra n. 39.



247

(Tax) residence in the domestic context

Arguing against this, the Danish Ministry of Taxation (and initially the 

Danish tax authorities) referred to the fact that the CEO of the Danish sub-

sidiary, together with a member of the board of directors, could bind the 

subsidiary, according to the articles of association, and that the articles of 

association did not regulate the CEO’s powers in more detail. Moreover, no 

rules of procedure limited the powers of the CEO. In addition, the Ministry 

argued that only general guidelines for the group’s operations were made in 

Germany, and that the actual decisions concerning the subsidiary’s opera-

tions were made in Denmark.

The Supreme Court upheld the decision of the High Court (Eastern 

Division) and briefly stated that emphasis should be put on where the daily 

management of the company is performed. Thus, according to the Supreme 

Court, the executive board usually performs these functions and where the 

executive board has its seat is important. Based on the facts of the case, the 

Supreme Court found that there was no reason to assume that the daily man-

agement of the Danish subsidiary was not taken care of by the subsidiary’s 

executive board. Accordingly, the Supreme Court found that the subsidiary 

had its seat of management in Denmark.

This decision highlights that the fact that a parent company in a group takes 

or approves more overall/strategic decisions does not in itself entail that the 

subsidiary should be considered to have its seat of management in the same 

place as the parent company, if the daily management of the subsidiary 

actually takes place somewhere else.48

Administrative case law has dealt with a number of cases concerning the 

seat of management in Denmark, including the complex issue of identifying 

the seat of management in holding companies.49 The treatment of holding 

48. See also the comment from the Ministry of Taxation, Ledelsens sæde, Skattepolitisk 
Oversigt, p. 55 et seq. (1996). In a case concerning the income years 1983/1985, i.e. a 
period before sec. 1(6) of the SEL was enacted, the High Court (Western Division) found 
that a subsidiary in Bermuda had its seat of management in Denmark, as the decisive/
overall decisions of the subsidiary were taken by the Danish parent company, cf. DK: 
VLR, 8 Aug. 1995, Tidsskrift for Skatter og afgifter 777 (1995). The decision was subject 
to heavy criticism, cf. N. Winther-Sørensen, Ny dom gør CFC-lovgivningen overflødig, 
Skattepolitisk Oversigt p. 314 et seq. (1995), and before the Supreme Court the Ministry of 
Taxation settled the claim in favour of the taxpayer, cf. DK: HR, 21 Oct. 1997, Tidsskrift 
for Skatter og afgifter 263 (1998). In this context, see also the comment from the Ministry 
of Taxation, Subjektiv skattepligt – dobbeltbeskatning, Tidsskrift for Skatter og afgifter 
265 (1995).
49. See the decision from the National Tax Tribunal in DK: LSR, 25. Nov. 1999, Tidsskrift 
for Skatter og afgifter 209 (2000). See also binding rulings issued by the National Tax 
Tribunal in DK: SR, 16 Dec. 2014, SKM2015.53.SR, DK: SR, 7 Oct. 2014, SKM2014.690.
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companies is also addressed in the Danish tax authorities’ legal guidelines.50 

Accordingly, if a company does not have an actual daily management, for 

example, when the only activity of the company is to own shares in other 

companies, emphasis should be put on the place where other decisions, 

concerning the management of the company, are taken. This entails that 

if the greater part of the management activities takes place in Denmark, 

the seat of management will be considered to be in Denmark. Also, in this 

context, emphasis should be placed on where the decision making actually 

takes place. If the sole activity of the company is to own shares in other 

companies, importance could be attached to where the rights, following 

from the ownership of the shares, are exercised. In addition, the focus could 

be put on where negotiations about the financing of the company’s activities 

take place. Thus, if the decisions in a holding company registered abroad in 

effect are made in Denmark, the company should be considered resident in 

Denmark no matter whether an executive board formally exists abroad and 

whether the meetings of the board of directors formally takes place abroad.51

The concept of seat of management must be expected to cause increas-

ing practical difficulties with respect to the growing digitalization of the 

economy. The modern means of communication through different IT solu-

tions makes it possible to manage a company from a distance or from more 

than one place/jurisdiction. The Danish rules on seat of management seem 

to have been designed based on the assumption that the daily management 

of a company takes place in one jurisdiction only. Accordingly, the rules 

do not seem fit to address the situations in which the management takes 

place simultaneously in several jurisdictions or in cyberspace.52 Despite 

these inadequacies, no legislative steps have so far been taken to address 

such issues. However, following the OECD BEPS Project, it cannot be ruled 

out that a legislative change to the concept of seat of management may be 

on its way.53 

SR, DK: SR, 27 Aug. 2013, SKM2013.649.SR, DK: SR, 28. Aug. 2012, SKM2012.591.SR, 
DK: SR, 27 Jan. 2009, SKM2009.59.SR, DK: LR, 14 Dec. 1999, Tidsskrift for Skatter og 
afgifter 196 (2000), DK: LR, 14 Dec. 1999, Tidsskrift for Skatter og afgifter 197 (2000), 
DK: LR: 25 Nov. 1997, Tidsskrift for Skatter og afgifter 334 (1998), 334 LR, DK: LR, 
16 Apr. 1996, Tidsskrift for Skatter og afgifter 476 (1996), and DK: LR, 19 Dec. 1995, 
Tidsskrift for Skatter og afgifter 257 (1996).
50. Sec. C.D.1.1.1.4 VEJL 2016-2.
51. This view is also reflected in sec. 2.1.1 CIR no. 82 of 29 May 1997.
52. Dam, supra n. 20; and L. Villadsen, Ledelsens sæde og informationsteknologien, 
Skatterevisoren 5, p. 34 et seq. (2002). In Tidsskrift for Skatter og afgifter 334 (1998), the 
National Tax Board “solved” the problem of having members of the management placed 
in two countries by disregarding the foreign member.
53. In particular, the outcome of Action 6, cf. OECD/G20, Preventing the Granting of 
Treaty Benefits in Inappropriate Circumstances (OECD Publishing 2015).
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9.1.2.4.  The implications of corporate tax residency in Denmark

Companies resident in Denmark are fully liable to Danish tax. Generally, 

Danish tax law is based on a principle of worldwide taxation, according to 

section 4 of the SEL, and the corporate taxable income should be calculated 

in accordance with the ordinary tax rules (applying also to individuals), 

insofar as these rules are applicable (section 8(1) of the SEL). However, for 

companies a (limited) principle of territoriality was introduced in 2005.54 

Accordingly, income from permanent establishments and real estate located 

abroad should generally be excluded from the corporate taxable income 

(section 8(2) of the SEL). 

In addition, a significant number of provisions in Danish tax law apply 

only or primarily to corporations (and other legal entities that are separately 

taxed). Among those provisions are specific anti-avoidance rules (SAARs), 

such as rules limiting the deduction of interest (section 11, 11B and 11C 

of the SEL), CFC rules (section 32 of the SEL), anti-hybrid rules (sec-

tion 2A-2C of the SEL), rules on exit taxation (section 5(7-8) and 8(4) of the 

SEL), transfer pricing rules (section 2 of the Ligningslov (Assessment Law, 

LL) and anti-double dip rules (section 5 of the LL). In addition, in 2014, 

Denmark implemented the general anti-avoidance rule (GAAR) contained 

in the EU Parent-Subsidiary Directive (section 3 of the LL). It should be 

noted that the domestic provision has a broad scope as it also applies to 

situations/transactions covered by the EU Merger Directive and the EU 

Interest and Royalty Directive. Moreover, the provision also introduces the 

OECD-based Principal Purpose Test (PPT) with respect to tax treaties.55

Recipients of certain payments from companies that are resident in 

Denmark for tax purposes may be subject to limited tax liability, according 

to section 2 of the Kildeskattelov (Source Tax Law, KSL) and section 2 of 

the SEL. For example, certain payments of dividends, interest and royalty 

originating from a company resident in Denmark may be covered. In that 

case, the company resident in Denmark is obliged to withhold tax at source 

(section 65-65D of the KSL).

54. DK: Act 426 2004/05 – 2nd session, 6 June 2005.
55. Denmark has not enacted a statutory all-encompassing GAAR. Moreover, none 
of the Danish SAARs specifically address circumvention of the seat of management 
concept. For more on the use of SAARs and GAARs in Danish tax law, see P.K. Schmidt, 
Corporate Taxation and the International Challenge – Danish National Report, Nordic 
Tax Journal 2, pp. 113-131 (2014). The Danish legislator has not yet reacted to the EU 
Anti-Tax Avoidance Directive adopted by the Council on 12 July 2016. 



250

Chapter 9 - Denmark

The fact that a company is resident in Denmark for corporate tax purposes 

does not decisively influence the assessment of whether a business should 

be considered established in Denmark for VAT purposes.56 

9.2.  (Tax) residence in an international (cross-border) 
context

9.2.1.  Residence in (tax) treaties

9.2.1.1.  Resident persons (corporations) in Danish tax treaties

In general, Denmark, as an OECD member country, negotiates tax trea-

ties using the OECD Model as the point of departure.57 This holds true 

even when negotiating tax treaties with developing countries.58 Hence, the 

general criterion for being considered a “resident person” and thereby a 

“person covered” by a tax treaty reflects Articles 1, 3(1)(a-b), and 4(1) of 

the OECD Model. 

Consequently, in Danish tax treaties, the term “person” includes a “com-

pany”, according to Article 3(1)(a-b) of the OECD Model, defining the lat-

ter term as “any body corporate or any entity that is treated as a body cor-

porate for tax purposes”. According to the Danish tax authorities, whether 

a corporation or any other entity can be considered a body corporate for tax 

purposes is decided by reference to domestic law.59 

Similarly, the “resident” provision in Danish tax treaties usually adheres 

to article 4(1) of the OECD Model. In Danish theory, it is generally agreed 

that the concept of “residence” in tax treaties based on the OECD Model is 

determined by reference to domestic law of the contracting states,60 which 

is also the opinion of the Ministry of Taxation.61

56. A separate, although somewhat similar, VAT assessment must be made. See art. 10 
of EU Regulation 282/2011.
57. S. Ulstrup, Den danske ”model”-overenskomst, Skat Udland, 69 (2001).
58. DK: Bill L 8 2014/15 – 1st session, 8 Oct. 2014 (Response from the Ministry of 
Taxation to question no. 2 from the Tax Committee of the Parliament). 
59. Sec. C.F.8.2.2.3.1.3 VEJL 2016-2. The Danish tax authorities base this interpreta-
tion on para. 3 of the Commentary on Article 3 of the OECD Model.
60. S. Askholt et al., supra n. 28, at p. 279; N. Winther-Sørensen, supra n. 39, at p. 75; 
A. Michelsen, Det selskabsskatteretlige hjemstedsbegreb og retsvirkningerne af “Dual 
Residence” in Festsskrift til Edward Andersson, p. 200 (L. Sevón ed., Juridiska Föreningen 
i Finland 2003); Aa. Michelsen, supra n. 38, at p. 175; A. Michelsen, supra n. 20, at p. 226; 
and K.D. Weber in International skatteret – i et dansk perspektiv, p. 82 f. (P.K. Schmidt 
et al., Hans Reitzels Forlag 2015). 
61. DK: Bill L 119 2003/04, 17 Dec. 2003 (appendix 44).
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It is argued, however, that the words “or other criterion of a similar nature” 

found in article 4(1) of the OECD Model curtail the freedom of the contract-

ing states to apply criteria that are too different from the criteria explicitly 

mentioned in article 4(1), i.e. “domicile, residence, place of management”.62 

Under Danish domestic tax law, full Danish tax liability is determined by 

two criteria: incorporation in Denmark or having the seat of management 

situated in Denmark.63 The latter criterion is similar to the term “place of 

management” found in article 4(1) of the OECD Model. The former – incor-

poration – on the other hand, has no apparent corresponding term in art-

icle 4(1) of the OECD Model. Theoretically, in Denmark, however, there 

is no doubt that this criterion for determining residence can also be utilized 

without infringing article 4(1) of the OECD Model, as this is clearly a cri-

terion “similar” to “domicile, residence, place of management”.64 This also 

seems presupposed in paragraphs 21-22 and 24.1. of the Commentary on 

Article 4 of the OECD Model.

In the administrative ruling SKM2013.234.LSR (30 Jan. 2013),65 the 

National Tax Tribunal considered the interpretation of the words “a resident 

in a contracting state” in article 4(1) of the Danish-American tax treaty. The 

treaty provision was almost identical to article 4(1) of the OECD Model, 

adding “citizenship” and “place of incorporation” to the explicitly men-

tioned criteria.

An American corporation (X Ltd.) entered into a loan agreement as debtor 

with a Danish sub-subsidiary (Z ApS) as creditor. Interests were paid at 

arm’s length. Z ApS was a subsidiary of another American corporation (Y 

Ltd.), which was a subsidiary of X Ltd. 

As a Danish private limited company (anpartsselskab), Z ApS was subject 

to full Danish tax liability.66 Z ApS, however, was treated as a transparent 

entity for tax purposes under the US check the box regulation. This, in turn, 

triggered the Danish anti-check the box provision in section 2A of the SEL, 

due to which Z ApS was treated as a branch and a deemed permanent estab-

lishment of Y Ltd. under Danish domestic law. The taxpayer (Y Ltd.) and 

62. A. Michelsen, supra n. 20, at p. 226; A. Michelsen, supra n. 38, at p. 175; and 
N. Winther-Sørensen, supra n. 39, at p. 75. 
63. See secs. 9.1.2.1. and 9.1.2.2. 
64. A. Michelsen, supra n. 38, at p. 175; and N. Winther-Sørensen, supra n. 39, at 
p. 75.
65. DK: LSR, 30 Jan. 2013, SKM2013.234.LSR. See S. Steenholdt, Anti check-the-
box reglen i SEL § 2 A og dobbeltbeskatningsoverenskomsten med USA, Skat Udland 126 
(2013).
66. See sec. 9.1.2.1.
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tax authorities agreed that Y Ltd. did not have a PE in Denmark, according 

to article 5 of the Danish-American tax treaty.

The question to be decided by the National Tax Tribunal was inter alia 
whether Denmark could exercise taxing rights over the interest paid by X 

Ltd. to Z ApS under the tax treaty. The National Tax Tribunal found that as Z 

ApS was considered a branch of Y Ltd. under Danish domestic law – owing 

to section 2A of the SEL – Z ApS was not subject to full Danish tax liability 

and therefore not a “resident person” in Denmark under the tax treaty. As 

Z ApS no longer qualified as a “resident person” under the tax treaty, this 

resulted in the interest being considered paid from one American corpora-

tion (X Ltd.) to another (Y Ltd.), whereby articles 11 and 21 of the tax 

treaty allocated taxing rights over the interest to the United States. Hence, 

the interest could not be taxed in Denmark.

9.2.1.2.  The “liability to tax” criterion in Danish tax treaties

As most Danish tax treaties adhere to article 4(1) of the OECD Model, 

Danish tax treaties will also exclude from the term “resident person” any 

(otherwise resident) person who is liable to tax in a contracting state in 

respect only of income from sources in that state or capital situated therein. 

The Danish tax authorities do not view this as a requirement of effective 

taxation of the worldwide income. In fact, even generally tax-exempt cor-

porations qualify as resident persons and thereby are considered “liable to 

tax” by the Danish tax authorities.67 As a result, several Danish tax treaties 

include a provision (often as article 4(2)) clarifying the stance,68 or do so 

in a protocol.69 Some (mainly older) tax treaties exclude the “liable to tax” 

criterion entirely.70 The Danish policy for granting tax-exempt corpora-

67. DK: DEP (Department of the Ministry of Taxation – DEP), 24 Mar. 2000, Tidsskrift 
for Skatter og afgifter 394 (2000). The Department of the Ministry of Taxation points to 
para. 8.6 of the Commentary to Article 4 of the OECD Model as the legal basis for this 
point of view. See J. Wittendorff, International skatteret, SR-Skat p. 125 et seq. (2001) 
and section C.F.8.2.2.4.2.1 VEJL 2016-2. 
68. Article 4(2) of the Denmark-Hungary Tax Treaty: “A legal person which is established 
in a Contracting State under the laws of that State, and which is generally tax exempt in 
that State, shall be deemed to be a resident of that Contracting State for the purposes of 
this Convention”. A similar provision is found in article 4(2) of the Denmark-Israel Tax 
Treaty. Article 4(1)(a and b) of the Denmark-United States Tax Treaty also comprises a 
provision clarifying the “liable to tax” criterion in regards to tax-exempt entities. 
69. Article 4 of the Protocol to the Denmark-Georgia Tax Treaty; Article 3 of the Protocol 
to the Denmark-Malaysia Tax Treaty and Article 1 of the Protocol to the Denmark-Czech 
Republic Tax Treaty. 
70. Article (4(1) of the Denmark-Bulgaria Tax Treaty; article 4(1) of the Denmark-
Yugoslavia Tax Treaty (applicable to Montenegro); article 4(1) of the Denmark-Kenya 
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tions tax treaty protection is to favour Danish pension funds and mutual 

funds, which may be tax-exempt pursuant to domestic law under section 3 

of the SEL.

Danish resident corporations are subject to a limited principle of territorial-

ity pursuant to section 8(2) of the SEL.71 Unsurprisingly, such corporations 

are considered “resident persons liable to tax” under Danish tax treaties.72

In the Danish literature, prominent scholars have considered the interplay 

between the “liability to tax” criterion and the tie-breaker rule found in 

article 4(3) of the OECD Model, specifically if a dual-resident corporation 

can be considered “liable to tax” in the state that is not considered the state 

of residence pursuant to the application of the tie-breaker rule. Professor 

Michelsen has argued convincingly – and in the authors’ opinion right-

fully – that a dual-residence corporation is considered a resident of both 

contracting states, regardless of the outcome of the tie-breaker rule. He 

points to the fact that international tax law – as opposed to private interna-

tional law – is not aimed at solving conflicts of law, that the main purpose 

of tax treaties is to distribute taxation rights between the contracting states, 

and that nothing in the Commentaries on Article 4 (prior to the 2008 amend-

ment) contradicts this point of view.73 

The OECD Model was amended in 2008. According to the second sen-

tence of paragraph 8.2 of the Commentary on Article 4 of the OECD Model, 

excluded from the treaty are “companies and other persons who are not sub-

ject to comprehensive liability to tax in a Contracting State because these 

persons, whilst being residents of that State under that State’s tax law, are 

considered to be residents of another State pursuant to a treaty between 

these two States”. 

Professor Michelsen is critical of this amendment and consequently reluc-

tant to place too much emphasis thereon when interpreting tax treaties.74 

Tax Treaty; article 4(1) of the Denmark-Morocco Tax Treaty; article 4(1) of the Denmark-
Pakistan Tax Treaty; article 4(1) of the Denmark-Switzerland Tax Treaty; article 4(1) 
of the Denmark-Singapore Tax Treaty; article 1(2) of the Denmark-Soviet Union Tax 
Treaty (applicable to Belarus and Kyrgyzstan); article 4(1) of the Denmark-Trinidad and 
Tobago Tax Treaty; article 4(1) of the Denmark-Turkey Tax Treaty and article 4(1) of the 
Denmark-Republic of Zambia Tax Treaty.
71. See sec. 9.1.2.4.
72. Aa. Michelsen, Dual residence i triangulære situationer, in Festskrift til Jan Pedersen, 
(M. Kerzel Ed. Jurist- og Økonomforbundets Forlag 2011) p. 326.
73. A. Michelsen, supra n. 20, at p. 231; and A. Michelsen, supra n. 60, at pp. 204-209. 
74. A. Michelsen, supra n. 72, at pp. 328-335.
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Professor Winther-Sørensen is also critical: he finds it hard to deduce 

from the wording of article 4 the result stipulated in paragraph 8.2 of the 

Commentary on Article 4 of the OECD Model. He therefore finds it ques-

tionable whether paragraph 8.2 of the Commentary on Article 4 of the 

OECD Model is relevant when interpreting Danish tax treaties in general 

and maintains this point of view a fortiori when interpreting tax treaties 

concluded before 2008.75

9.2.1.3.  Exclusion of resident corporations by anti-avoidance 
provisions 

Denmark follows the OECD Model when negotiating tax treaties and, con-

sequently, anti-avoidance provisions not found in the OECD Model are 

not common features in Danish tax treaties. Even so, various types of anti-

avoidance clauses do exist in some Danish tax treaties.76 These clauses often 

reflect the anti-avoidance provisions recommended in the Commentaries 

on Article 1 of the OECD Model such as: (1) “subject-to-tax” clauses;77 

(2) provisions applying the “exclusion approach”; 78 (3) provisions aimed 

at excluding from the benefit of the treaty particular types of income sub-

ject to a preferable tax regime;79 (4) provisions aimed at remittance-based 

75. N. Winther-Sørensen, supra n. 39, at p. 86, footnote 47.
76. P.S. Andersen, Limitation on benefits, Skat Udland 228 (1997); J. Bundgaard et al., 
Danish Branch Report in Cahiers de Droit Fiscal International pp. 273-277 (International 
Fiscal Association, Sdu Uitgevers 2010); and J. Wittendorff, Misbrug af dobbeltbeskat-
ningsoverenskomsten in Den evige udfordring: omgåelse og misbrug i skatteretten) p. 299 
et seq. (J. Bundgaard et al. eds., Ex Tuto 2015). 
77. General subject-to-tax clauses can be found in Article 26(2) of the Nordic Multilateral 
Tax Treaty and Article 24(3) of the Denmark-Germany Tax Treaty. Article 29(2) of the 
Denmark-South Africa Tax Treaty and Article 24 of the Denmark-Vietnam Tax Treaty 
include subject-to-tax clauses aimed at counteracting double non-taxation owing to South 
Africa and Vietnam applying a domestic tax law principle of territorial taxation. Even 
though several Danish tax treaties encompass subject-to-tax clauses, most of them are 
only applicable to individuals. See P. Noes, Subsidiær beskatningsret i danske dobbelt-
beskatningsoverenskomster, Skat Udland 3 (2003). 
78. Article 1 of the Final Protocol to the Denmark-Luxembourg Tax Treaty. The pro-
vision excludes certain Luxembourg holding companies and income derived therefrom. 
This provision reflects the view outlined in para. 21 of the Commentary on Article 1 of 
the OECD Model.
79. Article 26(1) of the Tax Treaty between the Danish Trade Organisation’s Taipei 
Office and the Taipei Representative Office in Denmark, and Article 29(1) of the Denmark-
South Africa Tax Treaty. The provisions reflect the view outlined in para. 21.3 of the 
Commentary on Article 1 of the OECD Model. 
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taxation80 and (5) provisions aimed at preferential regimes introduced after 

the signature of the treaty.81

Often, anti-avoidance provisions in Danish tax treaties are headlined “lim-

itation of benefits”. However, even though such provisions indeed quite 

 literally do limit treaty benefits for some resident persons, they are not 

necessarily limitation of benefit clauses in the technical sense of the term, 

according to paragraph 20 of the Commentary on Article 1 of the OECD 

Model or Article 22 of the US Income Tax Model. 

Some Danish tax treaties make resident persons’ access to treaty benefits 

with regard to certain types of income (mainly dividends, interests and roy-

alty) contingent on the person passing a PPT, i.e. corresponding to para-

graph 21.4 of the Commentary on Article 1 of the OECD Model.82

Other treaties do encompass “true” limitation of benefit (LOB) clauses of 

various designs. The tax treaty with Turkey, for instance, excludes a resi-

dent corporation controlled by residents of neither contracting state from 

claiming benefits concerning income in the form of dividends, interests or 

royalty.83 Some LOB clauses encompass different forms of expectations, 

e.g. if the controlling person would also qualify for treaty benefits, if the 

controlled corporation is “officially quoted on a stock exchange of a con-

tracting state”,84 or if the controlling person would qualify for treaty ben-

efits under another tax treaty.85 One treaty has an exception that applies if 

the controlling person qualifies for tax treaty benefits or if the controlling 

80. Article 24(1) of the Denmark-Malta Tax Treaty; Article 23(1) of the Denmark-
Ghana Tax Treaty; Article 22(1) of the Denmark-Singapore Tax Treaty; Article 24(4) of 
the Denmark-Jamaica Tax Treaty; Article 24(4) of the Denmark-Thailand Tax Treaty. The 
provisions reflect the view outlined in para. 26.1 of the Commentary on Article 1 of the 
OECD Model.
81. Article 24(2) of the Denmark-Malta Tax Treaty. The provision reflects the view 
outlined in para. 21.5 of the Commentary on Article 1 of the OECD Model.
82. Articles 10(6), 11(7) and 12(7) of the Denmark-Chile Tax Treaty; Article 27 of the 
Denmark-Israel Tax Treaty; Article 26(3) of the Tax Treaty between the Danish Trade 
Organisation’s Taipei Office and the Taipei Representative Office in Denmark; Articles 11(8) 
and 12(6) of the Denmark-Ukraine Tax Treaty; Articles II, IV, and V of the Protocol (1997) 
to the Denmark-United Kingdom and Northern Ireland Tax Treaty, Articles 10(7), 11(5) 
and 12(5) of the Denmark-Malta Tax Treaty. 
83. Article 3 of the Protocol amending Articles 10-12 of the Denmark-Turkey Tax 
Treaty. 
84. Articles III and IV of the Protocol (1991) amending articles 11and 12 of the Denmark-
United Kingdom and Northern Ireland Tax Treaties. 
85. Article 14 of the Denmark-Jamaica Tax Treaty.
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person – even in the case that that person would not qualify for treaty ben-

efits under another tax treaty – is a resident of an EU/EEA Member State.86

The most extensive LOB clause is found in article 22 of the tax treaty with 

the United States.87 The LOB clause is aimed at limiting treaty benefits 

(completely or partially) based on a string of objective tests concerning inter 

alia ownership, source of income, if the resident is engaged in the active 

conduct of a trade or business, if the shares of the corporation is traded at 

a recognized stock exchange, etc. Special provisions apply to corporations 

owned by residents of EU/EEA Member States (or parties to NAFTA). If the 

taxpayer does not pass the string of objective tests, the competent authority 

of the other competent state may grant tax treaty benefits on its own. This 

safety valve leaves it to the discretion of the competent authority of the other 

contracting state to assess whether the establishment, acquisition or main-

tenance of the person seeking benefits under the tax treaty, or the conduct 

of such person’s operations, has or had as one of its principal purposes the 

obtaining of benefits under the treaty.88

Some Danish tax treaties explicitly state that the treaty does not prevent the 

application of domestic anti-avoidance provisions.89 It should be noted in 

that regard that Denmark in 2015 adopted a domestic general anti-avoidance 

rule (GAAR) corresponding to the PPT developed by the OECD/G20 as part 

of the BEPS Project.90 According to the Ministry of Taxation, the domestic 

PPT reflects the ordinary principles for refusing tax treaty benefits in the 

case of abusive measures by the taxpayers; hence, the domestic PPT is 

applicable to “all existing and future tax treaties”, without this constituting 

a treaty override.91

86. Article 26(2) of the Tax Treaty between the Danish Trade Organisation’s Taipei 
Office and the Taipei Representative Office in Denmark.
87. As amended by Article IV of the 2006 Protocol. See C.M.G. Korsgaard et al., 
Limitation of Benefits (LOB) klausul i ny protokol til den dansk amerikanske dobbelt-
beskatningsoverenskomst, Skat Udland, 130 (2008). The 2006 Protocol, Article II, also 
amended Article 10, which contains a specific LOB clause regarding source state taxation 
on dividends. 
88. Technical Explanations to Article 22(4) of the US Model Income Tax Convention, 
5 Nov. 2006.
89. Article 27(2) of the Denmark-Israel Tax Treaty, Article 23 of the Denmark-China 
Tax Treaty; article 45(2) of the Denmark-Germany Tax Treaty and Article 28(2) of the 
Denmark-Egypt Tax Treaty.
90. OECD/G20 Action 6, supra n. 53, at para. 26. The provision is found in sec. 3(3) 
of the LL.
91. DK: Bill L 167 2014/15, 20 Feb. 2015 (Preliminary remarks, para. 3.3.5). See 
J. Bundgaard, Internationale +++omgåelses- og misbrugsklausuler i national skatteret, 
in Den evige udfordring: omgåelse og misbrug i skatteretten, supra n. 76, at p. 262 et seq.
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9.2.1.4.  The tie-breaker provision in Danish tax treaties

Most Danish tax treaties include a tie-breaker provision corresponding to 

article 4(3) of the OECD Model, meaning the place of effective manage-

ment is the decisive factor. 

In California Kleindienst (1998), the Supreme Court of Denmark stated that 

in determining the domestic law concept of “seat of management” emphasis 

should be placed on where the daily management of the company was per-

formed. As such, according to the Supreme Court, the decisive factor would 

usually be the seat of the executive board. In an obiter dictum, the Supreme 

Court noted that the domestic tax law concept “seat of management” cor-

responded to the concept of “effective management” found in article 4(3) 

of the OECD Model. Hence, any guidance inferred by case law concerning 

section 1(6) of the SEL is also applicable when interpreting the tax treaty 

concept of “effective management”.92

The recommendation made by the OECD to abandon the tie-breaker provi-

sion based on the place of effective management and leave it to the com-

petent authorities to settle the matter93 has only drawn little attention in 

the Danish literature.94 This may be due to the fact that a large minority of 

Danish tax treaties already use this approach.

9.2.2.  Tax implications of cross-border change of residence

9.2.2.1.  Immigration

Under Danish domestic law, if a corporation migrates to Denmark, thereby 

becoming subject to full Danish tax liability, or if it becomes a resident in 

Denmark under the provisions of a tax treaty, all assets and liabilities are 

generally valuated at market value at the time of entry (step-up), according 

to section 4A(1) of the SEL. However, several exceptions apply. 

Assets and liabilities that were already under Danish tax jurisdiction at the 

time when the corporation became subject to full Danish tax liability, or 

became a resident due to the provisions of a tax treaty, are not subject to a 

revaluation.

92. See sec. 9.1.2.3.
93. OECD/G20 Action 6, supra n. 53, at para. 45 et seq.
94. Critical is, however, Martin Bay, BEPS – konturerne til et nyt fælles skattesystem, 
Skat Udland, 219 (2014). 
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As for goodwill and intangible assets, no acquisition cost is calculated if 

such goodwill or intangibles are developed by the corporation itself. This 

also applies if the goodwill or intangibles were acquired prior to becoming 

subject to full Danish tax liability from another group corporation, and the 

other corporation had developed the goodwill/intangible itself. This rule is 

aimed at countering corporations claiming a loss deduction for the transfer 

of goodwill or intangibles developed by the corporation itself.95 If, however, 

the corporation turns a profit when transferring such goodwill/intangibles, 

the profit is taxable. Profits are in that case calculated as the difference 

between the market value at the time of entry (step-up) and the actual sales 

price.

Finally, assets for which a depreciation allowance is granted are valuated as 

the lower of either the market value at the time of entry or the historic cost 

depreciated to the fullest extent possible under the Danish Afskrivningsloven 
(Law on Depreciation, AL). 

9.2.2.2.  Emigration

If a corporation ceases to be subject to full Danish tax liability, or if the 

corporation becomes a resident in another country under a tax treaty, this 

triggers an exit tax on both the corporation and its shareholders. 

For the shareholders, the corporation’s exit is tantamount to liquidating the 

corporation and the shareholders receiving the proceeds, according to sec-

tion 5(5) of the SEL. Pursuant to section 16A(3)(1) of the LL, such proceeds 

are generally taxed as capital gains from the transfer of shares. In some 

cases, however, the proceeds are taxed as dividends instead. This provision 

is mainly aimed at foreign corporations (and individuals) as there is no lim-

ited tax liability on capital gains from the transfer of shares as opposed to 

dividends where a tax at the source may be levied, according to section 2(1)

(5) of the KSL and section 2(1)(c) of the SEL. If, however, the shareholder 

is a corporation and a resident of an EU/EEA Member State, no taxation 

will occur. Similarly, the proceeds will not be taxable as dividends (and are 

thus tax exempt) if the shareholder is an individual and a resident of an EU/

EEA Member State, or if the individual directly or indirectly holds no more 

than 50% of the vote or more than 50% of the share capital.

In a recent case decided by the National Tax Board (SKM2016.497.SR), 

a Danish private limited corporation (anpartsselskab) asked the tax board 

95. A.N. Laursen, supra n. 39, at p. 231.
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about the consequences of emigrating to Spain.96 It should be noted that, as 

of 1 January 2009, Denmark terminated its tax treaty with Spain.97 The cor-

poration was incorporated in Denmark as an anpartsselskab, hence it was 

subject to full Danish tax liability, according to section 1(1)(1) of the SEL. 

The corporation was to be deregistered in Denmark under section 318A of 

the Selskabsloven and reincorporated in Spain. 

After being reincorporated in Spain, the corporation would still be subject to 

full Danish tax liability, as the seat of management was situated in Denmark, 

according to section 1(1)(2 and 6) of the SEL. To avoid this, a new manage-

ment was appointed. The management was seated in Spain. 

The National Tax Board confirmed that these transactions would trigger the 

exit tax provision in section 5(5) of the SEL, meaning that the corporation 

would be considered liquidated for tax purposes and the shareholders taxed 

on the proceeds. The only shareholder was a Brazilian corporation; hence, 

the proceeds were taxable as dividends. However, as the Brazilian parent 

qualified for a tax exemption on dividends under section 2(1)(c) of the SEL, 

the immigration had no tax consequences for the shareholder. 

If a corporation immigrates to another country or if it becomes a resident 

of another country due to the provisions of a tax treaty, an exit tax is levied, 

according to section 5(7) of the SEL. All assets and liabilities are considered 

transferred for tax purposes at market value except for assets and liabilities 

remaining under Danish tax jurisdiction, i.e. assets and liabilities that can 

be allocated to a PE or real estate situated in Denmark. 

The issue of exit taxes levied on corporations migrating to other EU/EEA 

Member States and the case-law of the ECJ on the subject has had a profound 

impact on Danish law. Following National Grid Indus (Case C-370/10),98 

the ECJ subsequently found in Comm. v. Denmark (Case C-2621/11)99 that 

in maintaining rules levying an exit tax on assets being transferred from a 

Danish head office to a PE situated in another EU/EEA Member State (or 

from a PE situated in Denmark to a head office in another EU/EEA Member 

96. DK: SR, 16 Oct. 2016, SKM2016.497.SR. A seemingly identical decision was 
rendered by the National Tax Board in DK: SR, 26 Apr. 2016, SKM2016.203.SR. 
97. DK: Act 85 2007/08, 20 Feb. 2008, SKM2008.530.SKAT.
98. NL: ECJ, 29 Nov. 2011, Case C-371/10, National Grid Indus BV v. Inspecteur van 
de Belastingdienst Rijnmond/kantoor Rotterdam.
99. DK: ECJ, 18 July 2013, Case C261/11, Commission of the European Communities 
v. Kingdom of Denmark.
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State) Denmark had failed to fulfil its obligations under article 49 of the 

TFEU and article 31 of the EEA Agreement.100 

The Danish legislator reacted to Comm. v. Denmark by adopting an optional 

deferral scheme, according to sections 26 and 27 of the SEL.101 An exit tax 

is still levied at the time of migration and the amount of tax is fixed defini-

tively without taking account of decreases or increases in value which may 

occur subsequently. The actual payment of tax is deferred for a maximum 

of 7 years. The deferral scheme is, however, contingent on the taxpayer opt-

ing for the deferral scheme and on the corporation becoming a resident of 

another EU/EEA Member State. The deferral scheme is further contingent 

on the taxpayer meeting several other conditions, such as the (timely) filing 

of a tax return at the time of migration, and continuing to do so every year 

of the deferral period.102

The exit tax constitutes an interest-bearing debt to the Danish Treasury. As 

the debt must be paid off over a maximum of 7 years, at least one seventh of 

the total deferred exit tax must be paid off each year. However, the migrat-

ing corporation must – applying Danish tax rules – continue calculating a 

taxable income generated by the assets from which the exit tax is calculated, 

and a hypothetical Danish tax on that income as long as there is still a debt. 

In the income calculation, gains resulting from the sale of the assets must 

also be included. If the hypothetical Danish tax on the income generated by 

the assets surpasses one seventh of the total deferred exit tax, this constitutes 

the minimum instalment to be paid for that year. No credit for taxes paid 

in the residence state is granted. Hence, 7 years constitutes the maximum 

deferral period, but the actual deferral period may be shorter, dependent on 

the income generated by the assets post-migration. 

Even before the Danish parliament passed the bill introducing the defer-

ral scheme, the European Commission’s Taxation and Customs Union 

100. Surprisingly, the infringement procedure did not concern the general exit tax re-
gime found in sec. 5(7) of the SEL. Even before the ECJ gave its decision in Comm. v. 
Denmark, (C-261/11), it had been argued based on National Grid Indus (C-371/10), that 
the Danish exit tax regime was irreconcilable with EU law. See M. Poulsen, Exit-beskatning 
af selskaber og det EU-retlige proportionalitetsprincip, Skat Udland 485 (2011). 
101. DK: Act 170, 26 Feb. 2014. See J. Wittendorff, Exit-beskatning: lovudkast i høring, 
Skat Udland 369 (2013); A.N. Laursen, International Skatteret 2013-2014, SR-Skat p. 216 
et seq. (2014); H.W. Korsgaard et al, Ny valgfri henstandsordning for betaling af selska-
bers exitskat, SR-Skat p. 104 et seq. (2014); K.W. Andersen, Henstand med exitskat ved 
selskabers overførsel af aktiver og passiver til et andet EU-/EØS land, Skattepolitisk 
Oversigt p. 83 et seq. (2014). 
102. M. Tell, Exit Taxation within the European Union/European Economic Area – After 
Commission v. Denmark (C-261/11,), 54 Eur. Taxn. 2-3 (2014), Journals IBFD.
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Directorate General stated in a letter to the Danish government that the 

proposed amendments would be insufficient to conform Danish law to EU 

law. The view of the European Commission was based on (1) the Danish 

deferral scheme did not include a distinction between assets intended to be 

disposed of and other assets; (2) the size of the instalments would depend 

on the income being generated by the relocated assets; and (3) the imposi-

tion of interest.103 Several Danish commentators have raised similar con-

cerns.104 However, the Danish government dismissed the criticism, and 

so far the deferral scheme is yet to be contested by taxpayers before the 

courts. Similarly, the European Commission’s Taxation and Customs Union 

Directorate General has not initiated the procedure for failure to fulfil an 

obligation provided for in article 258 of the TFEU. 

It should be noted that if a dual-resident corporation becomes a resident in 

another country due to the tie-breaker provision of a tax treaty, under Danish 

domestic law, the corporation is still considered a resident in Denmark for 

tax purposes, according to section 1 of the SEL and – as a starting point – 

subject to full Danish tax liability. However, as Denmark can only exer-

cise taxing rights over the corporation’s income as a source state under the 

applicable tax treaty, it is necessary to limit the right to claim deductions 

for the corporation. Under Danish domestic law, this limitation is found in 

the second sentence of section 9(1) of the SEL. Accordingly, any resident 

corporation that is considered a resident in another country under the pro-

visions of a tax treaty may only claim deductions relating to income and 

Denmark can exercise taxing rights over these pursuant to the tax treaty. 

9.2.3.  Policy issues

For several years now, the public eye has been on multinational corporations 

and their (lack of) tax payments in Denmark. As such, aggressive tax plan-

ning of multinationals often sparks public debate and, consequently, forces 

politicians to react. A telling example of this was the passing of a 2012 

bill calling for “enhanced efforts against ‘zero-tax corporations’”, includ-

ing transparency on the actual tax payments of individual corporations.105 

103. DK: Bill L 91 2013/14, 4 Dec. 2013, (appendix 6). 
104. J. Wittendorff, supra n. 101; M. Tell, supra n. 102; L. Madsen et al., Selskabers 
 exitskat fortsat i støbeskeen, Tidsskrift for Skatter og afgifter 184 (2014); and H.W. Korsgaard 
et al., supra n. 101.
105. DK: Bill L 173 2011/12, 25 Nov. 2012 (passed as Act 591 2011/12, 18 June 2012). 
See A.N. Laursen, Enhanced Efforts against Perceived No-Tax Corporations, 19 Intl. 
Transfer Pricing J. 6 (2012), Journals IBFD.
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Prior to the bill being proposed, media outlets had reported on a large and 

growing number of Danish corporations not paying any or very little taxes 

in Denmark. The then centre-left Government was compelled, in turn, to 

“motivate corporations in contributing to the ‘welfare society’ through a 

correct and proper tax payment”.106 

While it is obvious that issues concerning aggressive tax planning have the 

attention of the press and the public in general, the specific matter of tax 

planning, e.g. whereby a corporation utilizes a positive effect of a dual-

corporate residence, has so far been of limited interest. At the same time, it 

is obvious that multinationals utilizing holding structures, whereby income 

is placed in holding corporations situated in “tax havens” are subject to 

public scolding along with the tax professionals aiding them. 

Whether the focus on tax planning has had an impact on the tax strategy of 

Danish corporations is hard to say. However, in the light of the bad publicity 

that a too aggressive tax strategy may generate and the increasing attention 

to corporate social responsibility,107 a safe bet is that when determining the 

tax strategy, not only legal but also moral/ethical arguments as well as PR 

arguments will be voiced.

9.2.4.  Personal position

With respect to the legal certainty for taxpayers, the Danish legislator’s 

endeavours to clarify the provisions on corporate tax residency should be 

commended. Even though the amendments made in 1995 created some con-

fusion as a result of the chosen wording, it must be considered an improve-

ment that the provision now explicitly mentions the concept of seat of 

management in its wording. Moreover, concerning the interpretation of the 

concept, the guidance to be found in the preparatory remarks have proven 

to be helpful for taxpayers, tax authorities and courts, despite the fact that 

the remarks are relatively brief. Also the amendment made in 2013 – which 

made clear that registration and seat of management are alternative criteria 

for being subject to full Danish tax liability for “other companies”, such as 

companies with limited liability – appears to be expedient, as the amend-

ment has entailed that the treatment of such companies is aligned with the 

treatment of public and private limited companies.

106. DK: Bill L 173 2011/12, 25 Nov. 2012 (Preliminary remarks, para. 2).
107. P.K. Schmidt, Når multinationale selskaber skal betale en fair andel i skat – en 
balanceakt i krydsfeltet mellem skatteret og corporate social responsibility, Tidsskrift for 
Skatter og afgifter 238 (2015).
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However, it may be questioned whether the current legislation is adequate 

when it comes to safeguarding Denmark’s fiscal interests, including mitigat-

ing tax avoidance. Thus, even though the rules on corporate tax residency 

may be considered to have a prophylactic effect, it is striking that only very 

few cases seem to have been raised by the Danish tax authorities over the 

years. Among the reasons for this might be that it may take up significant 

resources to initiate a case on corporate tax residence. Another explanation 

could be that the tax authorities, as a result of lack of information, simply 

may not be aware of possible problems with tax residency.108 

As the possibilities for international exchange of information between tax 

authorities are improving dramatically, the chance for the Danish tax authori-

ties to challenge companies’ tax residency may increase in the years to come. 

However, at the same time, the increased possibilities of managing a com-

pany by the use of telecommunication and new digital solutions may make 

it even harder to apply the seat of management concept in practice. Taking 

this development into account, it seems reasonable to consider whether the 

concept of seat of management should be changed or even abandoned.

In the Danish literature, it has been suggested to amend the contents of the 

seat of management concept. The suggestion entails that emphasis should 

be put on where and in which jurisdiction the management decisions of the 

company primarily have effect instead of putting emphasis on where the 

management decisions are taken.109 In the authors’ view, however, such a 

new version of the concept also has its flaws, inter alia because it may be 

very difficult in practice to point out and document where the management 

decisions primarily have effect.

Thus, the authors believe that it may currently be a better solution to stick 

with the concept as it is, but at the same time continue the efforts of mak-

ing the international exchange of information between tax authorities more 

comprehensive and effective. In addition, it may prove useful to try reducing 

the relative importance of the seat of management concept by amending and 

strengthening other (anti-avoidance) rules and perhaps even taking steps 

in the direction of unitary taxation, including participation in a common 

consolidated corporate tax base (CCCTB), as suggested by the European 

Commission.110

108. To some extent, the rules on corporate tax residency are “backed up” by the Danish 
CFC legislation. However, not many cases are raised on CFC taxation. 
109. H. Dam, supra n. 20.
110. Proposal for a council directive on a common consolidated corporate tax base 
(CCCTB), 25 Oct. 2016, COM(2016) 683 final, and the proposal for a council directive 
on a Common Corporate Tax Base, 25 Oct. 2016, COM(2016) 685 final.
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Chapter 10

Finland

Matti Urpilainen*

10.1.  Residence rules in Finnish domestic law 

10.1.1.  Civil law

In Finland, the most important group of legal entities with separate legal 

personality consists of limited liability companies, called osakeyhtiö,1 

which are regulated via the Limited Liability Companies Act (624/2006). 

Osakeyhtiö and cooperatives, called osuuskunta, which are regulated via the 

Cooperatives Act (421/2013), have many similar features regarding both civil 

law and tax law. Because osakeyhtiö is by far the most important Finnish 

company form – in number as well as economic significance – the focus of 

this chapter is only on this type of company. Hence, the words “company” 

and “corporation” hereinafter refer to Finnish limited liability companies. 

Civil law rules that are relevant to defining the residence of companies can 

be found in the Limited Liability Companies Act and the Trade Register Act 
(129/1979). The legal requirements for setting up a company with Finnish 

residence are rather formal. According to chapter 2, section 9 of the Limited 

Liability Companies Act, a limited liability company with valid legal per-

sonality and legal capacity to acquire rights and obligations is created by 

registering the company in the Finnish Trade Register. In short, Finnish 

company law follows the so-called incorporation theory as opposed to the 

real seat theory.2 

This is important regarding the question of whether and on what legal 

grounds the residence of a Finnish company could be challenged. Because of 

the incorporation theory, a claim that a company that is prima facie a foreign 

company should be regarded as a Finnish company even though it is not reg-

istered in Finland would not be successful for the purposes of company law. 

* LL.D., University Lecturer, University of Tampere, Academy of Finland research 
project “Transformation of the International Tax System” for years 2017-2021. The author 
can be reached at matti.urpilainen@uta.fi.
1. Abbreviation in Finnish is Oy.
2. J. Mähönen & S. Villa, Osakeyhtiö III: Corporate Governance, p. 556 (WSOYpro 
2006).
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Once a company acquires its status as a registered Finnish company, its legal 

personality is not affected if its headquarters or place of management is later 

moved outside of Finland. This is essential with regard to case law of the 

Court of Justice of the European Union (ECJ) on the freedom of establish-

ment, as Finnish companies do not lose their right to invoke the freedoms 

set out in the Treaty on the Functioning of the European Union (TFEU) in 

Finland on the basis of the relocation of headquarters, place of manage-

ment, etc. to another EU/EEA country. It is possible for the trade register 

officials to remove a company from the Finnish companies’ register on the 

basis that the composition of its board of directors is in breach of chapter 

6, section 10 of the Limited Liability Companies Act, which stipulates that 

at least one member of the board must have residence in an EEA country, 

unless the registry officials grant an exception. However, this provision is 

of very limited practical significance. 

“Piercing the corporate veil” is a known concept in Finnish company law 

theory and practice. The position taken in the case law and commentaries 

is quite reserved, and piercing the corporate veil under Finnish law requires 

exceptional circumstances.3 It is nevertheless clear that setting up com-

panies only for purposes that amount to abuse of law, such as setting up a 

company only for the purpose of hiding assets from one’s creditors, are not 

considered legally valid.4 These kinds of companies may be disregarded, 

although the justification is not derived directly from company law but, for 

example, from the protection of debtors and consumers.

Residence may have juridical significance in basically any field of law that 

is relevant for the functioning of limited liability companies. However, out-

side the company law context, questions of, for example, which companies 

are considered Finnish companies and when the activities of these com-

panies are subject to the norms included in the Finnish legal system must 

normally be decided on the basis of these special norms (e.g. those that 

regulate banking and insurance activities and insolvency procedures) and 

not with direct reference to company law. Because these kinds of norms 

have their background in international or EU regulatory instruments, it is 

3. S. Villa, Samastaminen: KKO 2015:17, Lakimies 3-4, pp. 533-542 (2015). The 
Supreme Court held in Case KKO 2015:17 that a Finnish parent company established a 
subsidiary company in Estonia and carried on part of its business through that company 
for the purpose of avoiding certain payments under Finnish copyright legislation. The 
corporate veil was pierced.
4. T. Linna, Oikeuden väärinkäytön kielto ja sen sovelluksia, Lakimies 4, pp. 622-638 
(2004).
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not unusual that they are based on dissimilar residence concepts in compari-

son to Finnish domestic company law.5

10.1.2.  Tax law 

Corporate residence is defined in section 9 of the Income Tax Act 

(1535/1992), which includes definitions of unlimited and limited taxpayers. 

It stipulates that “domestic companies” are taxpayers with unlimited tax li-

ability (i.e. resident taxpayers), whereas “foreign companies” are taxpayers 

with limited tax liability (i.e. non-resident taxpayers). Section 9 does not 

include any other criteria for corporate residence other than the distinction 

between domestic and foreign companies. 

It is generally accepted that the word “domestic” refers to companies 

that were established according to Finnish laws and are registered in the 

Finnish companies’ register. Consequently, the wording of section 9 directly 

excludes corporate residence in Finland only on the basis of the effective 

management being situated there.6

As mentioned in section 10.1.1., Finnish company law follows the incor-

poration theory, which means that the existence of companies is not rec-

ognized by their company seat, but rather by their legal incorporation and 

registration. Tax law residence rules follow the same logic as company law 

rules, but there are no clear indications that the tax law rules are directly 

dictated by the civil law rules. However, it can be noticed that the current 

textual formulation of tax law rules on corporate residence dates back more 

than 40 years and that Finnish company law has basically always followed 

the incorporation theory. 

Because the Finnish domestic tax law rules on corporate residence are rather 

clear-cut in their scope, the question of whether a company is tax resident 

in Finland in accordance with Finnish domestic tax law can, in most cases, 

be answered solely with reference to whether the company is “domestic” 

according to the definition in section 9 of the Income Tax Act, and there 

are no additional criteria to be interpreted or applied. Consequently, there 

is no established hierarchy between different connecting factors. This may 

5. A. Savela, Suomen kansainvälinen yksityisoikeus, pp. 57-58 (Talentum 2003). 
6. See, for example, P. Nykänen, Rajoitetusti verovelvollisen tulon verotus, pp. 105-
109 (Talentum 2015); and M. Malmgrén, Oikeushenkilön asuinvaltio verotuksessa ja 
yrityksen kansainvälistyminen, p. 277 (Edita 2008). 
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explain why there is a negligible amount of case law and publicly known 

administrative praxis concerning the issue. 

Finnish procedural rules on advance rulings cover situations that deal with 

corporate residence. Due to the relative simplicity of domestic law, however, 

the availability of advance rulings on the interpretation of tax treaties’ resi-

dence rules and their connection to substantial tax matters is more important 

in practice.

When a company is considered a Finnish resident company under section 9 

of the Income Tax Act, it implies taxation in Finland on a worldwide basis. 

As will be explained in more detail in section 10.2.2., the domestic nature 

of a company is, for example, a prerequisite for participating in a group con-

tribution scheme under Finnish tax law. Finnish source state taxing rights 

are defined in article 10 of the Income Tax Act. Types of income that are 

considered to have originated in Finland (if the payer is a Finnish resident 

company) include, for example, dividends and royalties. 

As can be inferred from this information, Finnish domestic tax law rules on 

corporate residence do not give much leeway in their application and inter-

pretation. Consequently, they cannot be considered a very efficient tool for 

the Finnish Tax Administration (FTA) to challenge the position of corporate 

taxpayers.

Recent cases in which the FTA challenged the position of corporate tax-

payers in cross-border settings have dealt with various issues of transfer 

pricing, as well as the allocation of assets and debts to Finnish permanent 

establishments (PEs) of foreign companies.7 They cannot be directly classi-

fied as cases on corporate residence, but they certainly have similar features. 

A case that has probably been discussed the most in recent years dealt with 

administrative powers for recharacterizing related-party transactions under 

the arm’s length principle and applicable domestic laws.8

The Finnish tax system contains multiple general anti-avoidance rules 

(GAARs), all of which follow almost the same wording. Cross-border 

income taxation is within the scope of the GAAR that is stipulated in 

7. FI: Supreme Administrative Court, Cases KHO 2016:71 and KHO 2016:72. For 
case comments, see M. Nieminen & S. Penttilä, Court Denies Interest Deduction in 2 
Debt Push-Down Cases, 83 Tax Notes International 2, pp. 103-106 (2016).
8. FI: Supreme Administrative Court, Case KHO 2014:119. For case comments, see 
M. Nieminen & S. Penttilä, Contemporary transfer pricing case law of the Finnish Supreme 
Administrative Court, 55 Eur. Taxn. 7, pp. 303-314 (2015), Journals IBFD.
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section 28 of the Taxation Procedure Act (1558/1995). It seems that this 

GAAR has been “revived” by the Finnish FTA in recent years, and many 

questions concerning its legitimate scope of application are currently pend-

ing in Finnish tax courts.

Finnish controlled foreign company (CFC) legislation has been in force 

since the beginning of 1995 (Act no. 1217/1994). Its actual scope of ap-

plication, especially after the amendments that were required from Cadbury 
Schweppes (ECJ case C-196/04), is rather narrow. A recent advance ruling 

by the Central Tax Board9 (not final, appeal pending in front of the Supreme 

Administrative Court) dealt with a CFC that was resident in the British 

Virgin Islands. Under Finnish CFC rules, the income of the company was 

taxed as the income of Natural Person A, who was resident in Finland. 

Natural Person A was planning to first move the company’s residence to 

Cyprus, both for the purpose of company and tax law, and thereafter merge 

the company with a Finnish company. The Central Tax Board held that the 

company would not dissolve with these transactions and that the transac-

tions did not generate CFC income for Natural Person A.

10.2.  Tax residence in a cross-border context 

10.2.1.  Tax treaties 

Basically all Finnish tax treaties follow article 4 of the OECD Model Tax 

Convention (the OECD Model) by referring to the domestic law definitions 

of the contracting states (“by the laws of that State”). As explained in sec-

tion 10.1.2., Finnish domestic tax law distinguishes between domestic and 

foreign companies based on the country in which the taxpaying company 

was originally incorporated and registered. Comprehensive liability to tax 

(“full tax liability”) in the meaning of the OECD Commentary on Article 4 

is based solely on this one criterion, i.e. that a company is a Finnish “domes-

tic” company in the meaning of section 9 of the Income Tax Act. Other 

forms of connections or attachments are not taken into account. 

If a company is regarded as “domestic” under section 9 of the Income Tax 

Act, it is always considered resident in Finland according to Finnish law. 

This also means that once a company is incorporated and registered in 

9. FI: Central Tax Board, 11 Nov. 2016, KVL 50/2016. The Central Tax Board is a 
non-judicial organ that is part of the Finnish Tax Administration’s organization. Its task 
is to give advance rulings in cases that may be of general interest as precedents.
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Finland according to Finnish law, its tax status cannot later change for the 

purposes of Finnish domestic tax law. Finnish companies are regarded as 

taxpayers with unlimited tax liability under Finnish domestic tax law even 

if their residence under the applicable tax treaty is elsewhere, e.g. on the 

basis that its place of effective management is located outside of Finland.

As of November 2016, the number of jurisdictions with which Finland has 

full-fledged tax treaties in force is 76.10 Finnish tax treaties are bilateral, 

with the exception of the Nordic Multilateral Tax Treaty.11 

All Finnish tax treaties follow the basic structure of the OECD Model, with 

residence definitions and tie-breaker rules usually found in article 4 of each 

individual tax treaty. However, the residence articles of Finnish tax treaties 

contain some variation. 

Some tax treaties clarify, in accordance with the OECD Commentary on 

Article 4, that a person is not covered by the residence article, with refer-

ence to domestic laws of the contracting state if the person is subject only 

to taxation limited to income from sources in that state. Some tax treaties 

clarify that the contracting country itself, its municipalities and public bod-

ies are considered residents of that country. From a Finnish perspective, it 

seems that the inclusion or omission of these provisions would not have 

much significance when it comes to solving practical cases of double resi-

dence. 

A majority of the Finnish tax treaties (40 out of 76) follow article 4 of the 

OECD Model by setting the place of effective management as a decisive 

tie-breaker criterion in cases of double residence. Almost all of them use 

the exact term of “place of effective management”. However, the tax treaty 

between Finland and Japan refers to the “head or main office”, and the 

tax treaty between Finland and Ukraine refers to the place of “day-to-day 

executive management”. It is unclear whether these differences are practi-

cally relevant. 

10. Finland has also concluded a handful of tax information exchange agreements 
(TIEAs) with so-called tax havens or secrecy jurisdictions. Residence articles in TIEAs 
are not considered in this chapter because they do not usually limit Finnish taxing powers. 
11. The first Nordic Treaty was concluded in 1983. For a commentary on the current 
1996 version, see M. Helminen, The Nordic Multilateral Tax Treaty as a Model for a 
Multilateral EU Tax Treaty (IBFD 2013). Under the rules of succession, the tax treaty that 
wasconcluded between Finland and Yugoslavia in 1987 is currently in force bilaterally 
between Finland and Bosnia-Herzegovina, Croatia, Kosovo, Montenegro and Serbia. 
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Many Finnish tax treaties (33 out of 76) refer to a mutual agreement pro-

cedure in cases of double residence of companies, either with or without 

reference to the OECD Commentary on Article 4 or other guidelines for 

the negotiations. In some of the tax treaties, there is first a reference to a 

mutual agreement procedure, but even the place of effective management 

is mentioned as a factor that should be taken into account when making the 

decision. A couple of tax treaties stipulate that if there is no mutual agree-

ment between the competent authorities, the taxpayer is not entitled to tax 

benefits under that treaty in either of the contracting states. 

In light of Finnish domestic residence rules, it is interesting that only three 

Finnish tax treaties refer to the place of incorporation or registration as a 

decisive tie-breaker criterion.12

If a Finnish domestic company is resident in the other contracting state 

under the applicable tax treaty, Finland must treat the company as non-

resident for treaty purposes. However, due to the fact that Finnish domestic 

tax law excludes company residence on the basis of effective management, 

companies that were originally incorporated and registered abroad can 

never be treated as taxpayers with full tax liability in Finland. This means 

that Finland cannot treat foreign companies as resident taxpayers even if 

the place of effective management of the company is actually situated in 

Finland, no matter what the content is of the applicable tax treaty.

In this sense, Finnish domestic tax law and Finnish double tax treaties are 

not based on identical conceptions of corporate residence, which may also 

explain why Finnish case law on the issue is sparse. 

There are no clear rules concerning the burden of proof in tax matters. 

Section 26 of the Taxation Procedure Act stipulates that both the taxpayer 

and the tax administration are responsible for providing evidence for facts 

“within the possibilities that are available to them”. It further stipulates that, 

if a party to a transaction is not resident in Finland, it is primarily the tax-

payer that bears the responsibility of clarifying the facts. It is reasonable to 

expect that Finnish authorities will assess cases on corporate tax residence 

with an “all-things-considered” approach. 

Because Finnish domestic law does not include residence rules that would 

make use of the concept of the “effective place of management” or corres-

ponding criteria, it seems possible to conclude that Finnish domestic law 

12. These are the treaties with Australia, Tajikistan and Turkey.
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cannot distort the way in which Finnish authorities interpret tax treaties’ 

residence articles, to say the least. A strong presumption is that Finnish tax 

authorities and courts of law interpret the concept of the “effective place of 

management” in close connection with the OECD Commentary on Article 4 

and that they would normally accept such interpretation in a mutual agree-

ment procedure. For example, the Supreme Administrative Court has fre-

quently referred to the OECD Commentary as a valid source of interpre-

tation. The expectation is that if there aren’t strong grounds on which to 

deviate from the OECD Commentary, itis usually followed by the court.13

In an unpublished case by the Regional Administrative Court of Helsinki 

on 18 May 2016,14 the board of directors of a company that was originally 

incorporated and registered in Finland took its decisions in the United 

Kingdom, and the financial reporting was arranged in the United Kingdom 

in accordance with UK law. It was held that, under these circumstances, the 

company was resident in the United Kingdom under article 4 of the Finland-

United Kingdom Tax Treaty. In an earlier published case by the Supreme 

Administrative Court on 10 May 1999,15 it was held that a company regis-

tered in the Cayman Islands had a PE in Finland based on the fact that the 

board of directors took its decisions in Finland and that the financial report-

ing was organized in Finland under Finnish law. It can be concluded from 

these two cases that financial reporting is one of the factors that Finnish 

courts take into account when interpreting corporate residence rules.

Limitation-on-benefits (LOB) clauses do not form an established part of 

Finnish tax treaty practice. Only two of the Finnish double tax treaties con-

tain LOB clauses. The wide-scoped LOB clause of article 16 of the Finland-

United States Tax Treaty is obviously dictated by US tax treaty policy. The 

second instance can – somewhat surprisingly – be found in article 27 of 

the Barbados-Finland Tax Treaty. The author is not aware of any published 

Finnish case law or administrative guidelines on the interpretation or ap-

plication of the two mentioned LOB clauses. However, recent developments 

in the OECD Base Erosion and Profit Shifting (BEPS) Project – and particu-

larly the LOB provisions of the new OECD Multilateral Instrument – may 

change this in the near future.

13. M. Nieminen, OECD Commentaries under the Vienna Rules, p. 140 (Tampereen 
yliopisto 2014), in reference to Case KHO 2013:169. 
14. FI: Regional Administrative Court of Helsinki, 18 May 2016, Case 16/0592/4. 
The facts and outcome of the case are explained in M. Haapaniemi, Verotusmenettelystä 
annetun lain 28 §:n sovellettavuudesta yhtiön johtopaikan sivuuttamiseen, Verotus 4, 
pp. 378-386 (2016). 
15. FI: Supreme Administrative Court, 10 May 1999, Case KHO 1999:25.
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At the time of writing, there have not been official discussions concerning 

the OECD recommendation to abandon the tie-breaker provision based on 

the effective place of management and always settle residence conflicts by 

mutual agreement procedure. It is unclear what the consequences of adopt-

ing this approach would be in Finland. Because corporate residence under 

Finnish domestic tax law is based on incorporation and registration, it is not 

very likely that more frequent use of mutual agreement procedures (presum-

ably in close connection with the OECD Commentary on Article 4) would 

have a beneficial impact on Finnish taxing powers if Finnish domestic law 

is not simultaneously amended. 

It can also be mentioned that the Finnish government’s position regarding 

OECD/EU plans that aim at making mechanisms for the elimination of 

double taxation more binding (and thus more effective) is, at least for now, 

somewhat reserved.

10.2.2.  Change of residence 

As explained in section 10.1.2., Finnish domestic residence rules do not 

recognize the inbound relocation of companies. If a foreign-incorporated 

company relocates all or some of its activities to Finland, the transaction 

may only give rise to a PE there, but under the current rules, it cannot lead 

to unlimited tax liability status in Finland. Therefore, the question of how 

assets should be valued for tax purposes may only arise in relation to a 

PE. Finnish tax legislation does not contain specific rules on valuation in 

cases in which assets are moved to a Finnish PE. The basic choice is to be 

made between continuity and discontinuity of valuation. There should be 

no reason why the FTA would not accept the use of book values. Because 

the shifting of assets takes place under the arm’s length principle, the cor-

rect solution would be to use market prices, irrespective of the values that 

are used or accepted in the country of the head office. This means that there 

may be a step-up in the basis. 

When it comes to outbound relocations, it should first be noted that Finnish 

company law is neutral towards changes in the place of effective manage-

ment. Even if a Finnish company’s residence changes for tax treaty pur-

poses, basically for whatever reason, it does not alter the status of that com-

pany as a Finnish company. Companies that are originally incorporated and 

registered in Finland maintain their status as Finnish companies with full tax 

liability, even after their place of effective management is shifted abroad. 

This means that the company does not dissolve and, among other things, 
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the value of the assets does not change for tax purposes. As explained in 

section 10.2.1., most Finnish tax treaties nevertheless limit Finnish taxing 

powers in these situations. If a Finnish company is considered non-resident 

in Finland for tax purposes, Finland may only tax income that has its source 

there, and particularly income that is allocated to a Finnish PE that is con-

stituted by the assets and activities that remain in Finland.

Section 51 of the Business Tax Act (360/1968) states that when an asset 

loses its connection to a Finnish PE, it is considered a taxable transaction 

in which the tax is calculated on the basis of the market value of the asset. 

This provision applies to cases in which the whole PE dissolves and cases in 

which only individual items are transferred outside of Finland.16 However, 

in practice, this provision cannot be strictly followed, because ECJ case 

law precludes the immediate payment of taxes if the asset is not sold to a 

third party.17 This limitation in scope is confirmed in domestic case law.18 It 

should be noted that it is clarified nowhere in Finnish tax legislation as to 

how and when the suspended tax should be levied and paid at some later 

date. Section 52e of the Business Tax Act contains a similar exit tax provi-

sion concerning cross-border mergers with similar EU law implications. 

Section 52g of the Business Tax Act contains special rules for European 

companies’ change of residence. These rules are based on continuity in 

asset valuation for both inbound and outbound cases. However, if an asset 

is disconnected from a Finnish PE in relation to a change of residence, the 

wording of the provision stipulates that similar exit tax treatment should 

be followed. Even in this situation, EU law limits the provision’s strict ap-

plication. 

In a case decided by the Regional Administrative Court of Helsinki on 

18 May 201619 (see section 10.2.1.), one of the key questions was whether the 

change in a Finnish company’s place of effective management from Finland 

to the United Kingdom was mainly tax motivated and whether it could be 

rejected for Finnish tax purposes by applying the general  anti-avoidance 

principle as stipulated in section 28 of the Taxation Procedure Act.

16. E. Andersson & S. Penttilä, Elinkeinoverolain kommentaari, pp. 707-708 (Talentum 
2014). 
17. V. Kananoja, Maastapoistumisverotus kiinteän toimipaikan lakatessa –  elinkeinoverolain 
kehittämistarpeet Euroopan unionin oikeuden näkökulmasta, Verotus 4, pp. 422-440 (2015).
18. FI: Regional Administrative Court of Helsinki, 6 June 2013, Case 13/0910/4.
19. Haapaniemi, supra n. 14.
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The Law on Intra-group Financial Transfers (825/1986) sets out the Finnish 

group contribution system, which makes it possible for group companies to 

offset profits and losses if certain conditions are met, as follows: 

– a Finnish company (parent company) has owned, either directly or in-

directly, during the entire tax year, at least 90% of the shares of another 

Finnish company (subsidiary);

– both companies are engaged in business and are not financial, insurance 

or pension institutions;

– the accounting year of the paying and receiving companies ends on the 

same date; 

– the transfer is recorded in the annual accounts of both companies and 

affects their annual net income; and

– the transfer is not considered a capital investment.

In the mentioned case of the Regional Administrative Court of Helsinki on 

18 May 2016, Company A was a limited liability holding company that was 

incorporated and registered under Finnish law. Company A first shifted its 

place of effective management and, according to article 4 of the Finland-UK 

Tax Treaty, its tax residence to the United Kingdom. While Company A was 

resident in the United Kingdom, the transactions made it possible under 

the UK group relief rules to offset income of Company A against losses of 

other UK-resident group companies. The income of Company A originated 

from an intra-group sale of shares. Before the transactions in question, while 

Company A was still resident in Finland, it did not have any taxable income. 

After less than two years, Company A merged with its Finnish subsidiary, 

Company B, which was resident in Finland. The court analysed the case 

with reference to the ECJ’s Cadbury Schweppes doctrine and held that it 

was not a purely artificial arrangement. Therefore, the beneficial tax impli-

cations that were related to Company A’s change of residence could not be 

reversed by applying the general anti-avoidance principle of section 28 of 

the Taxation Procedure Act.

Another case decided by the Supreme Administrative Court on 17 June 200320 

concerned a company that was incorporated and registered in Finland and 

was therefore tax resident in Finland under section 9 of the Income Tax Act, 

but did not have a PE, facilities, directors or other personnel in Finland and 

was not engaged in any business activities in Finland. Under article 4 of 

the Nordic Multilateral Tax Treaty, the company was resident in Denmark, 

where all of its substantial business activities took place and where the 

management was located. 

20. FI: Supreme Administrative Court, 17 June 2003, Case KHO 2003:33.
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Offsetting profits and losses under the Law on Intra-group Financial 

Transfers is allowed only between Finnish companies21 (including PEs in 

Finland), and in this case, the question was whether a company that was 

domestic under section 9 of the Income Tax Act but non-resident in Finland 

for tax treaty purposes would qualify to participate in the group contribution. 

The Supreme Administrative Court decided against the company. Because 

the company did not have any kind of substantial activities in Finland, this 

case does not contain details that would shed light on the interpretation of 

corporate residence rules. 

10.2.3.  Policy issues

Corporate residence is not a widely debated issue in Finland. It is not in 

the high-level political agenda, and the occasional media attention focuses 

mostly on cases in which wealthy entrepreneurs, bankers or other business-

men relocate themselves personally abroad or publicly voice their plans to 

do so.

In recent years, many Finnish publicly-traded companies have expanded 

their public financial reporting concerning their tax footprint and fulfil-

ment of duties as responsible taxpayers and responsible corporate citizens 

in  general.22 

This is probably (at least partly) connected to the fact that in recent years, 

the number of reports, documents and statements that have been published 

by, for example, Finnish-based non-governmental organizations (NGOs) 

on tax planning activities and corporate social responsibility in taxation has 

increased quite rapidly. However, NGOs have mostly concentrated on the 

tax planning activities of multinational enterprises that have their ultimate 

parent companies in Finland.23 Here, the issue of corporate residence is not 

21. The rules have been subject to review by the Court of Justice of the European Union 
(ECJ). In Oy AA, the ECJ found that the Finnish rules were justified under the “rule of 
reason” test by the need to safeguard the balanced allocation of the power to tax between 
EU Member States and the need to prevent tax avoidance; see FI: ECJ, 18 July 2007, 
Case C-231/05, Oy AA, ECJ Case Law IBFD.
22. See, for example, R. Knuutinen, Verotus ja yrityksen yhteiskuntavastuu, pp. 298-307 
(Lakimiesliiton Kustannus 2013).
23. For example, in a recent report, a non-governmental organization named Finnwatch 
tried to estimate the extent of aggressive planning of multinational corporations in Finland. 
See Jäävuorta mittaamassa: Arvioita monikansallisten yritysten aggressiivisen verosuun-
nittelun laajuudesta Suomessa, Finnwatch 6 (2016), available at http://www.finnwatch.
org/images/pdf/jaavuori.pdf. 
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directly relevant as such, but the question of where value is created in each 

case and where it should be taxed (or why it shouldn’t be taxed in Finland) 

carries much resemblance to it.

10.2.4.  Concluding remarks

To the author’s understanding, there are no pressing technical or policy rea-

sons to refrain from amending the Finnish residence rules (i.e. article 9 of 

the Income Tax Act) in order to classify foreign corporate entities that have 

their effective place of management in Finland as taxpayers with unlimited 

tax liability. The “gap” in the Finnish company residence rules has been 

highlighted both in the literature24 and by official working groups on tax 

policy25 for years. Furthermore, amending section 9 would be, technically 

speaking, a very simple exercise.

The place of effective management is a commonly used criterion and is also 

recognized in the OECD Commentary on Article 4 and in international tax 

treaty practice. Against this background, it seems reasonable to conclude 

that the amendment would not result in an unacceptable loss of legal cer-

tainty. Effects on legal certainty would, of course, depend on the quality of 

the preparatory works and the administrative guidelines that would accom-

pany the amendment. The amendment would nevertheless bring up totally 

new and potentially tricky problems of interpretation within the Finnish tax 

system, e.g. with regard to how to define the moment at which the unlimited 

tax liability of a foreign company begins or expires.26

However, it is not certain what the practical and fiscal significance of the 

amendments would be. There are no clear indications that the current resi-

dence rules will lead to wide-ranging tax planning or tax avoidance activi-

ties or notably undermine Finnish fiscal capacity and taxing powers. These 

may not be valid reasons to refrain from changing article 9, because the cur-

rent “gap” is primarily historical/systemic by nature and corporate residence 

is related to a variety of current and future developments in cross-border 

taxation. To the extent that a post-BEPS international tax law system can be 

seen as increasingly obsessed with improving the functioning of residence 

and nexus rules and closing their loopholes, amending the Finnish domestic 

24. M. Malmgrén, Oikeushenkilön asuinvaltio verotuksessa ja yrityksen kansain-
välistyminen, pp. 284-288 (Edita 2008).
25. Elinkeinoverotuksen asiantuntijatyöryhmän muistio [Memorandum of the Expert 
Group on Business Taxation], VM 16/2013, pp. 63-76. 
26. Id.
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residence rules would also serve as a step to modernize the domestic tax 

system and even as a useful opportunity to address its current weaknesses.

On a more general level, it seems that the classic problem of corporate 

residence is about to take – or has already taken – new forms of existence. 

The main objective of the OECD BEPS Project is described as an attempt to 

“align substance and taxation”, and for this purpose, the OECD has put for-

ward many proposals that are essentially about emphasizing the importance 

of economic substance before legal formalities. Recent developments, e.g. 

in transfer pricing rules/guidelines and the introduction of new treaty-based 

tax avoidance definitions, may present considerable challenges for legal 

certainty and, from a purely practical point of view, overshadow simultan-

eous developments in the more classic doctrine(s) of corporate residence.
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Chapter 11

France

Alexandre Maitrot de la Motte*

From a tax point of view, French domestic law has specific features that can 

be found in only a handful of other legislations. In particular, some of these 

features can also be seen in French international tax law, which is, on the 

one hand, founded on the principle of territoriality and, on the other hand, 

based on economic (where is the economic activity carried out?), rather 

than legal reasoning (where is the seat of the company?). The result is that 

French tax legislation apprehends enterprises (economic concept) and not 

corporations (legal concept). Outside of taxation, these particularities are 

rarely found in other branches of French law.

Under French domestic law, it is thus possible to have a tax personality 

without having a legal personality. While this may seem surprising, it is, in 

the final analysis, consistent with the result of the application of interna-

tional tax treaties, which include provisions relating to permanent establish-

ments (PEs): both French domestic tax law and double tax treaties indeed 

enforce the principle of territoriality. When French domestic law does not 

comply with international standards, it may be paralysed by international 

tax treaties, which take precedence over domestic law and are usually based 

on the OECD Model. As France is taking part in more than 140 tax treaties,1 

the most important question therefore is to know whether the application of 

those treaties by the French tax administration and the French tax judge is 

compliant with international standards.

* The author is Professor at the University of Paris-Est Créteil. This questionnaire has 
been fulfilled with the assistance of some of the students of the “Master Droit Fiscal” of 
Université Paris-Est Créteil: Lauren Silberman, Gauthier de Lestrange, Althéa Oulié and 
Quentin Deng-Pichon (sec. 11.1.1.), Hadhémi Kridane and Elodie Rodrigues (sec. 11.1.2.), 
Anne-Sophie Floirat (sec. 11.2.1.), Antoine Sallières (sec. 11.2.2.), Sandrine Segaud 
(secs. 11.2.1. and 11.2.2.) and Camille Tirand (secs. 11.2.1., 11.2.2., 11.2.3. and 11.2.4.).
1. For the list of tax agreements, see http://bofip.impots.gouv.fr/bofip/2509-PGP.html. 
Extensive information concerning these tax agreements is available at http://www.impots.gouv.
fr/portal/dgi/public/documentation.impot?espId=-1&pageId=docu_international&sfid=440.
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11.1.  (Tax) residence in the domestic context

11.1.1.  Civil law, corporate law and other non-tax areas

Outside of tax law, the main criterion used by French domestic law to deter-

mine the location of a company is the location of its head office. Thus, 

a company is considered to be French when its head office is located in 

France.2 As an example, the Court of Cassation3 held in the important Roval 
case judged in 1990 that the nationality of a company results, in principle, 

from the location of its real seat, which is defined as the seat of the effective 

management by the registered office.4

However, the head office established by status does not reflect the reality. 

Consequently, in the case where the real head office and the one established 

by status do not match, the company’s nationality should be in the state 

where the real head office is located. That is why French case law has some-

times introduced additional criteria, such as the criterion of control (the 

nationality of the company corresponds to that of its owner); the criterion 

of headquarters (the nationality of the company corresponds to the place of 

the office in charge of decision-making, where the company’s management 

bodies are operating); the criterion of incorporation (the nationality of the 

company corresponds to the place where the company is registered); and the 

criterion of the main establishment (the nationality of the company corres-

ponds to the place where the company is effectively performing operations). 

In summary, the criterion of the head office can determine a company’s 

nationality: if it is located in France, French nationality can, nevertheless, 

be rejected if there is no link with France; the other criteria can be used to 

verify that the criterion of the head office fulfils its function to link the legal 

person to French jurisdictions.

Sometimes, the residence of a company may be challenged. When the 

companies do not have any facilities, article L. 123-11-1 of the French 

Commercial Code states, for example, that the company’s domiciliation 

may be located where the legal representative is established. Nevertheless, 

2. Art. 1837 French Civil Code and art. L. 210-3 French Commercial Code. Art. 1837 
of the Civil Code states: “Any company whose registered office is located in France is 
subject to the provisions of French law”.
3. The Cour de cassation is the supreme civil, commercial and criminal court in 
France.
4. Cass., Ass. Plén., 21 Dec. 1990, no. 88-15.744, Société Roval, available at https://
www.legifrance.gouv.fr/affichJuriJudi.do?oldAction=rechExpJuriJudi&idTexte=JURIT
EXT000007025796.
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article 1387 of the French Civil Code states that any company whose regis-

tered office is located in France is subject to the provisions of French law. 

As regards third parties to the company,5 paragraph 2 of that article provides 

that they may avail themselves of the registered office, but that the latter 

cannot be held against them by the company if the actual place of business 

is situated in another place. For third parties, the interest of that arrange-

ment is the possibility to apply French law, whereas the company’s head 

office is located in a foreign country. This option is especially useful to 

allow conviction based on the misappropriation of corporate assets. Indeed, 

this incrimination defined by article L. 242-6 of the French Commercial 

Code cannot be extended to companies not listed by law, such as foreign 

companies. The Elf Gabon case provides a good illustration of this:6 an 

oil company with its head office in Gabon, Elf Gabon considered itself a 

foreign company from a French point of view, which was an obstacle to 

the incrimination of misappropriation of corporate assets. Nevertheless, the 

French Cour de cassation considered that this company was controlled by a 

French company (Elf Aquitaine), it had a PE registered in France, the CEO 

was located in Paris, and the decision to allow credits came from the Paris 

La Défense office. Therefore, this apparently Gabonese company was, in 

reality, considered to be French and, consequently, was subject to the misap-

propriation of corporate assets incrimination.

Besides tax law, there are many other areas where the notion of residence is 

relevant. In the field of corporate governance, article L. 210-3 of the French 

Commercial Code states, for example, that any company whose head office 

is situated on French soil is subject to French law. Consequently, companies 

whose head offices are located in France are subject to the application of 

French company law for their establishment, operations and winding-up. It 

has to be noted that the Cour de cassation outlined that lex societatis applies 

to companies’ operations and to partners.7

A few peculiarities can be observed in the case of insolvency law. Indeed, 

the insolvency procedure settled by articles L. 610-1 and following of the 

French Commercial Code does not state that a company must be French 

to benefit from the insolvency procedure. The Cour de cassation there-

fore admitted the initiation of insolvency proceedings against an Algerian 

5. For the application of this rule, the third parties are the tax administration, the 
shareholders, the judges and all other persons who have an interest.
6. Cass. crim., 31 Jan. 2007, no. 05-82671, available at https://www.legifrance.gouv.
fr/affichJuriJudi.do?oldAction=rechExpJuriJudi&idTexte=JURITEXT000017927432.
7. Cass. 1e civ., 17 Oct. 1972, no. 70-13.817, available at https://www.legifrance.gouv.
fr/affichJuriJudi.do?idTexte=JURITEXT000006988478.
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company: even though its head office was not in France, that is where the 

centre of its main interests was.8

The notion of residence is also relevant in the field of labour law. Under the 

French Labour Code (which is a provision of internal public policy),9 all 

companies have to apply French labour law with their employees if they are 

established in France by their nationality or by a fixed establishment. As a 

consequence, a foreign employee shall see French labour law enforceable 

in his relationship between himself and his employer, if the latter is located 

in France. However, a French employee working in a foreign country shall 

not see French labour law enforceable. In the case of posted workers, French 

labour law continues to be enforceable in particular fields laid out by art-

icle L. 1262-4 of the French Labour Code: for individual and collective free-

doms in work relationship; for discrimination and equality between women 

and men; for maternity protection, maternity/paternity leave or exceptional 

private family moments; for guarantees due to employees by companies in 

activities of temporary work; for the right to strike; for legal working hours, 

compensatory time off, public holidays, annual vacation and night work-

ing time for young workers; for conditions to be subject to social grants; 

for minimum wages including additional hours; for rules about health and 

security at work, the minimum age of admission and child employment; 

and for illegal work.

Things are more complicated in the field of contract law. Usually, the appli-

cable law is the law chosen by the parties. Therefore, if there is a “choice 

of law” clause, this clause applies. In its absence (or if there are ambiguous 

or contradictory stipulations), it is necessary to look for the elements that 

could be considered to reveal the will of the parties: these elements may 

be the place of performance (generally considered to have a preponderant 

value); the place of conclusion; the domicile or nationality of the parties; 

the language of the contract; the use of a standard contract; or any other 

legal specificity typical of a particular national law. In any event, it must be 

noted that article 3 of the Treaty of Rome of 19 June 1980 applies in France.

8. Cass. Com., 21 Mar. 2006, no. 04-17.869, Khalifa Airways: “WHEREAS, by the 
terms of article 1, subparagraph 1 of the décret of December 27th, 1985, the court having 
the territorial jurisdiction to hold insolvency proceeding is the one where company has 
its head office or failing head office, the one where company has its main interests”.
9. For the Conseil d’État (French Supreme Administrative Court), French labour law 
is public order legislation (CE, Assemblée, Avis, 22 March 1973, Dr. soc. 1973, p. 514).
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11.1.2.  Tax law

If French non-tax law is therefore similar to a great deal of other law, French 

domestic law has, for its part, some specific features that can be found in 

only a few other legislations. In particular, French international tax law is 

founded on the principle of territoriality and based on economic reasoning.

11.1.2.1.  The application of the principle of territoriality to 
the “enterprises operated in France”

In contrast to rules prevailing in most OECD member countries, French 

corporate income tax is based on the territoriality principle, whereby tax is 

only due on business income generated by “enterprises operated in France”. 

Indeed, pursuant to article 209 of the French General Tax Code, “the profits 

liable to corporation tax are determined [...] taking into account only the 

profits made in the enterprises operated in France”. Whatever their form and 

even if they do not have legal personality in France, the enterprises oper-

ated in France are liable to corporation tax in France. Conversely, benefits 

derived by enterprises operated in other states by companies with their seats 

in France are excluded from the application of the French corporation tax.10

It is important to note that the word “enterprise” is willingly and consciously 

used by the French General Tax Code. Under French law, there is a concep-

tual difference between an enterprise and a company. The word “enterprise” 

transcends the various legal forms of carrying on business and puts more 

emphasis on economic reality. Even if an enterprise has no legal personality, 

it can still be considered a tax entity. The French reasoning is thus not an 

abstract legal reasoning, but a practical economic reasoning: whether or not 

there is, in economic terms, an enterprise operated in France.

From there, place of seat, place of incorporation, location of the parent com-

pany, place of work of the company’s employees, residence or nationality of 

the shareholders, residence or nationality of the directors or location of the 

company’s assets do not matter as such. The reason is precisely that those 

questions are not relevant to the apprehension of the economic reality. To 

determine whether a company is liable to French corporation tax, the only 

10. In that sense, see, for example, Conseil d’Etat, 8e and 3e ss-sect., 27 June 2008, 
no. 282910, Sté Progemo, available at https://www.legifrance.gouv.fr/affichJuriAdmin.
do?oldAction=rechJuriAdmin&idTexte=CETATEXT000019081208&fastReqId=52042
9952&fastPos=1.
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question to be answered is the following: is there an enterprise operating in 

French territory? The answer will be found through three alternative criteria.

11.1.2.2.  The notion of “enterprise operated in France”

In the silence of the French General Tax Code, the French tax authorities 

and the French courts had to define what exactly constitutes an “enter-

prise operated in France”. It actually amounts to the regular exercise of an 

economic activity that can be performed in three different ways that cor-

respond to the three legal identification criteria of an “enterprise operated 

in France”:11 this activity may be carried out through a permanent and self-

sustaining establishment, through a representative without an independent 

professional status, or thanks to the conduct of joint operations forming a 

full commercial cycle. As these criteria are alternative, it is sufficient to fill 

one of them in order to have an “enterprise operated in France”. However, 

of course, the three criteria may overlap.12

11.1.2.2.1.  The existence of an autonomous establishment or of 
a representative without independent professional status: 
Two classical ways to be considered as subject to corporate tax

The regular exercise of business in an autonomous establishment is the first 
criterion for an “enterprise operated in France”. In a statement, the French 

tax administration outlined that it refers to any production unit or exchange 

unit that can be made to work together as a coherent whole and that pursues 

certain economic goals, or to any operational seat that can generate profits. 

This entity is usually given backing by a physical installation possessing 

some kind of continuity. To sum up, an establishment is (i) a professional 

organization (ii) whose installation has a certain character of permanence 

and (iii) which has its own autonomy.13

In order to determine whether or not there is an autonomous establishment, 

the practical application involves an overall assessment of each individual 

11. See BOI-IS-CHAMP-60-10-10, para. 60 (comments published by the French tax 
authorities on http://bofip.impots.gouv.fr/bofip/).
12. See, for example, Cour administrative d’appel de Marseille, 13 Oct. 2015, no. 12MA00253, 
M. Simonetti available at https://www.legifrance.gouv.fr/affichJuriAdmin.do?oldAction
=rechJuriAdmin&idTexte=CETATEXT000031328085&fastReqId=1688421111&fastP
os=1.
13. See BOI-IS-CHAMP-60-10-10, para. 90 (comments published by the French tax 
authorities on http://bofip.impots.gouv.fr/bofip/).
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case varying with its factual circumstances.14 In any case, this notion is 

actually close to the “permanent establishment” set out in article 5(1) of 

the OECD Model, notwithstanding the illustrative lists of paragraphs 2 and 

4. For legal certainty reasons, an original procedure is provided by French 

domestic law: called “permanent establishment tax ruling”, 15 it allows for-

eign companies to ask questions to the French tax authorities to ensure that 

they do not have a PE or a fixed base in France within the meaning of the 

tax treaty between France and their state of residence.

The regular exercise of business through a representative without indepen-

dent professional status is then the second criterion for an “enterprise oper-

ated in France”. In other words, an enterprise may (even in the absence 

of an establishment) be subject to the French corporate income tax based 

on the profits generated through a representative without independent pro-

fessional status, in a similar manner than the one from article 5(5) of the 

OECD Model. The French tax authorities consider therefore that, when a 

representative does not have an independent professional state separate from 

the company that employs it, act on its behalf and actually appear to be its 

agent, this company should be seen as directly and personally engaging in 

a taxable activity in France.16 On the contrary, the representative’s activity 

is separate from the company that uses its services if this representative has 

its own distinct professional status, that is to say is clearly autonomous.17 A 

list of factors taken into account can be established from an analysis of the 

recent case law.18 

14. The following structures can generally be considered as an autonomous establish-
ment: a company’s place of management; a factory or a manufacturing workshop; an office, 
a purchasing desk or a sales agency; a branch, a shop or an agency; a mine, quarry or 
other place of extraction of natural resources; and a building site or construction requiring 
long-term, major and ongoing works, as well as technical decision-making by managers 
on the site.
15. See art. L 80 B 6 and R* 80 B 9 of the French Tax Procedures Code (Livre des 
Procédures Fiscales, available at https://www.legifrance.gouv.fr/affichCode.do?cidText
e=LEGITEXT000006069583) for more technical information.
16. See BOI-IS-CHAMP-60-10-10, para. 190 (comments published by the French tax 
authorities on http://bofip.impots.gouv.fr/bofip/).
17. “Commissioners, brokers and generally any intermediary with independent pro-
fessional status” are considered to have independent professional status: see BOI-IS-
CHAMP-60-10-10, para. 190 (comments published by the French tax authorities on http://
bofip.impots.gouv.fr/bofip/).
18. Those are the factors used by the judges to work out whether or not there is an 
autonomous establishment in France. They are combined as a set of concordant items 
for defining in concreto the autonomous establishment: existence of adequate business 
premises in France; the activity pursued in France is similar to the one pursued by the 
foreign company; the French company is not paid for the activities pursued for the benefit 
of the foreign company; there is no contract governing the services provided by the French 
body; the employees of the foreign company are in France on a regular basis in order to 
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11.1.2.2.2.  The complete commercial cycle: An unusual criterion in 
the tax landscape

The performing of joint operations forming a complete commercial cycle is 

the third criterion for an “enterprise operated in France”. In other words, an 

enterprise may (even in the absence of an establishment and in the absence 

of a dependant representative) be subject to the French corporate income 

tax based on the profits generated thanks to the conduct of joint operations 

forming a full commercial cycle.19 According to an administrative statement 

called “réponse ministérielle Valleix”,20 the complete commercial cycle is 

usually a set of commercial, industrial or artisanal operations enacted with a 

specific purpose creating a coherent whole together. The purchase of goods 

followed by their resale is the most typical example. It must be noted that 

the operations must be carried out in a usual manner, and that it is not the 

number of operations which is important, but the fact that they are not 

occasional in nature.

It will, however, be stated that operations undertaken abroad by a French 

company as part of a complete commercial cycle remain subject to French 

tax if their very nature or their modus operandi do not allow them to be 

detached from operations carried out in France by the company.21 In other 

words, operations are forming a full commercial cycle only if they are 

detachable from the other activities of a company. The complete commercial 

cycle must not seem to be a mere extension of the other activities carried on 

perform the activity pursued by the foreign company on French territory; some of the foreign 
company executives live in France; the French employees are hierarchically subordinate 
to the foreign company; their payment is provided by the foreign company; the foreign 
company has no “substance”; French employees or residents negotiate and sign contracts 
on behalf of the foreign company; the foreign company has French bank accounts; some 
sales literature, legal and accounting documentation are kept available on premises situ-
ated in France; the managing bodies of the foreign company and of the French company 
are not easily separately identified. This list is not restrictive and constantly develops. 
The factors used to characterize or to discard an enterprise operated in France may vary 
from case to case (on that topic, see Catherine Cassan, “L’exercice d’une activité occulte 
par un établissement stable: les éclairages de la jurisprudence récente”, Revue de Droit 
Fiscal (2015), no. 46, comm. 678).
19. Well-established case law: Conseil d’Etat, 22 May 1963, no. 46870: Dr. fisc. 1964, 
no. 48 bis, p. 143, concl. M. Poussière (Dupont 1963), p. 601; RO p. 340. For an admin-
istrative statement, see BOI-IS-CHAMP-60-10-10, para. 200 (comments published by 
the French tax authorities on http://bofip.impots.gouv.fr/bofip/).
20. See BOI-IS-CHAMP-60-10-10, para. 210 (comments published by the French tax 
authorities on http://bofip.impots.gouv.fr/bofip/); and http://archives.assemblee-nationale.
fr/6/qst/6-qst-1980-09-22.pdf.
21. In that sense, Conseil d’Etat, 9e and 8e ss-sect., 4 July 1997, no. 146930, SA Marbrek, 
available at https://www.legifrance.gouv.fr/affichJuriAdmin.do?oldAction=rechJuriAdm
in&idTexte=CETATEXT000007970661&fastReqId=1086749454&fastPos=1.
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by the company in its head office country. Consequently, a foreign enterprise 

performing operations in France that form a complete commercial cycle is 

regarded as regularly carrying on activity in France, unless this activity 

may be perceived as not detachable from the foreign activity. For example, 

a commercial operation decided, processed and controlled in France cannot 

be considered as separable from the French activity and is therefore taxable 

in France even though it was physically performed abroad. In the same 

way, the benefits resulting from operations carried out abroad by a French 

company remain subject to corporation tax in France if the foreign activity 

is found to be non-detachable from the seat activity.

11.1.2.3.  The consequences of the application of the territoriality 
principle

According to the principle of territoriality laid down in article 209 of the 

French General Tax Code, “the profits liable to corporation tax are deter-

mined [...] taking into account only the profits made in the enterprises 

operated in France”. Therefore, even if a company has its seat in France, 

its business income derived through enterprises operating outside France 

is not taken into account for French tax purposes, nor are losses pertain-

ing to such enterprises. In other words, both French and foreign-source 

income of French companies is subject to French taxation insofar as it is 

not derived by an enterprise located outside of France. Thereafter, profits 

and losses shall not be taken into account in determining taxable profits in 

France. Conversely, the profits realized by foreign companies are subject in 

France to corporation tax if they are attributable to an “enterprise operated 

in France”. Owing to their benefits from operations carried out in France, 

companies whose seats are located outside of France are subject to French 

tax, regardless of their nationality. The tax base includes profits from prop-

erty located in France and similar rights. Then, the enterprise’s accounting 

information must allow one to distinguish between the taxable results for 

each country where the company operates.22

22. For example, see Conseil d’Etat, 9e and 10e ss-sect., 13 July 2011, no. 313440, Sté 
St  anford Research Institute International: Revue de Droit Fiscal (2011), no. 39, comm. 529 
(available at https://www.legifrance.gouv.fr/affichJuriAdmin.do?oldAction=rechJuriAd
min&idTexte=CETATEXT000024364399&fastReqId=928170297&fastPos=1). Conseil 
d’Etat, 9e and 10e ss-sect., 9 Nov. 2015, no. 370974, Sté Sodirep textiles SA-NV: Revue 
de Droit Fiscal (2016), no. 24, comm. 377 (available at https://www.legifrance.gouv.fr/
affichJuriAdmin.do?oldAction=rechJuriAdmin&idTexte=CETATEXT000031464424&
fastReqId=983134066&fastPos=1).
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Considering the three alternative criteria identified above, an enterprise’s 

place of supply for tax purposes responds to an objective criterion. If a com-

pany wants to avoid taxation under the French corporate tax, it must operate 

its business outside of France. Once an enterprise operates in France, it is, 

however, subject to the French corporate tax in any case, whatever the legal 

form involved: the place of incorporation or registration of the company is 

irrelevant in that respect. Recently, the Council of State (Conseil d’Etat) 
judged, for example, that a company with its theoretical seat in Belgium but 

its real seat in France and carrying out an economic activity in France was 

subject to corporation tax in France because it regularly exercised a busi-

ness in France in an autonomous establishment (first criterion identified in 

section 11.1.2.2.1.).23 In deciding this, the Conseil d’Etat reminded first that 

a business is regularly exercised in France in an autonomous establishment 

when it has its “real seat” (name in domestic law of the “centre of effective 

management”) in France, and that this “real seat” is the place where the 

executive management, administrative and the supervisory bodies are lo -

cated (i.e. the place where the highest-ranking officers take key management 

and commercial decisions that are necessary for conducting the entity’s 

business as a whole). In this particular case, the judges highlighted three 

items for considering the place where the highest-ranking officers took key 

decisions to be in France: firstly, the services required for the activity were 

all located in France; secondly, the Board of Directors decided, during the 

contentious period, to sell the building housing the company in Brussels 

without providing alternative housing in Belgium; and finally, the strategic 

decisions taken in the course of the year had actually been prepared and 

made in principle during previous meetings of the Board of Directors held in 

Paris. In any case, it is interesting to note that the Conseil d’Etat judged that 

the same solution applies regarding article 4 of the double taxation treaty of 

1964 between France and Belgium (provision on permanent establishment). 

Therefore, French enterprises are the sole subjects of corporate tax in 

France. This tax is calculated on a territorial basis (profits and losses com-

ing from enterprises operated in France) and not on a worldwide basis. 

Companies that are part of a group are regarded as single entities, which 

means that a company’s tax liability is assessed irrespectively of whether 

or not it is part of a multinational group.

23. Conseil d’Etat, 7 Mar. 2016, no. 371435, Sté Cie internationale des wagons-lits 
et du tourisme: Revue de Droit Fiscal (2016), no. 46, comm. 591, concl. A. Bretonneau, 
note E. Meier, R. Torlet et A. Tailfer (available at https://www.legifrance.gouv.fr/affich
JuriAdmin.do?oldAction=rechJuriAdmin&idTexte=CETATEXT000032167220&fastRe
qId=388764796&fastPos=1).
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11.1.2.4.  Some exceptions to the principle of territoriality

Under French law, there are, however, some exceptions to the principle 

of territoriality. Some of them were in favour of the taxpayer in order to 

transfer foreign losses to France and have been progressively dismantled. 

Some others have been introduced in the French General Tax Code in order 

to fight against tax fraud or tax avoidance.

Until 2011, companies that had their seat in France could ask for a tax 

approval from the French administration in order to be taxed on a worldwide 

basis. More precisely, article 209 quinquies of the French General Tax Code 

permitted them to be taxed on a basis including the results of their national 

and foreign branches or of their national and foreign branches and subsidiar-

ies. It was a way to transfer losses connected to foreign operations to France. 

Under article 209C of the French General Tax Code, French SMEs have 

been authorized until 2014 to be taxed (without prior approval by the admin-

istration) on a worldwide basis, including the profits and losses of their 

foreign branches and of some of their foreign subsidiaries (requires 95% 

control).24 And while France has maintained a tax integration regime (inté-
gration fiscale), codified under articles 223 et seq. of the French General 

Tax Code,25 this one does not authorize French companies to create a tax 

group with foreign branches or subsidiaries, but only with French subsidiar-

ies directly or indirectly controlled (requires 95% control).26

Some other exceptions to the principle of territoriality have as their object 

to fight against tax fraud or tax avoidance. They target either tax havens 

or the transfer of profits abroad. Controlled foreign corporation rules are, 

for example, codified under article 209B of the French General Tax Code: 

when the conditions are fulfilled (in brief, when a French company controls 

another company located in a tax haven that does not have any commercial 

activity there), the profits realized by the foreign entities may be taxed in 

24. Both arts. 209 quinquies and 209C of the French General Tax Code may be con-
sulted here: https://www.legifrance.gouv.fr/affichCode.do;jsessionid=62144162D2D5D
CAB8A856A336A0E4D98.tpdila10v_3?idSectionTA=LEGISCTA000006162530&cid
Texte=LEGITEXT000006069577&dateTexte=20120110.
25. Arts. 223A et seq. of the French General Tax Code may be consulted here: https://
www.legifrance.gouv.fr/affichCode.do;jsessionid=5147516236303069AF3FFFBB8F64
15FF.tpdila10v_3?idSectionTA=LEGISCTA000006179589&cidTexte=LEGITEXT000
006069577&dateTexte=20170110.
26. This regime has been examined by the ECJ in the Pa  pillon case (ECJ, 27 Nov. 2008, 
Case C-418/07, Sté Papillon). Since 2008, changes have been introduced within the French 
law in order to respect the rules recognized by the Court of Justice.
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France in the hands of the French company that controls them.27 Along with 

other similar measures, tax authorities can also correct the results reported 

by French companies that are placed under dependence or are controlled by 

companies outside of France: in other words, profits indirectly transferred 

to a foreign company are reinstated into the results of the French company 

for tax purposes if this transfer results from transactions whose prices are 

abnormally low or high (transfer pricing rules, codified under article 57 of 

the French General Tax Code).28

11.1.2.5.  Challenging the liability to tax of an enterprise

Outside of the location of profit in another country, one process often used 

by the companies in order not be taxed in France is to consider that it is not 

operating in France and not to declare its activity there. If the French tax 

authorities consider, nevertheless, an enterprise to be operating in France 

(through an autonomous establishment, a representative or a complete com-

mercial cycle) and that the profits derived from this enterprise must there-

fore be included within the taxable amount of the French corporate income 

tax base, they may carry out a rectification procedure precisely because the 

foreign company did not fill out an income statement for the taxable profits 

made in France. Incidentally, the foreign company is exposed to the risk of 

surcharges, default interest and penalties. As such, the tax authorities first 

have to bring some pieces of evidence during the rectification procedure in 

order to justify the controversial imposition. The possible judicial proceed-

ings follow the principle of objective evidence. At any rate, the judge may 

then decide, depending on the results of the examination, according to his 

own conviction.29

27. Art. 209B of the French General Tax Code may be consulted here: https://www.
legifrance.gouv.fr/affichCode.do;jsessionid=5147516236303069AF3FFFBB8F6415FF.tp
dila10v_3?idSectionTA=LEGISCTA000006162530&cidTexte=LEGITEXT0000060695
77&dateTexte=20170110. Similar CFC rules apply when the foreign entity is controlled 
by an individual: they are codified under art. 123 bis of the French General Tax Code 
(available at https://www.legifrance.gouv.fr/affichCode.do;jsessionid=51475162363030
69AF3FFFBB8F6415FF.tpdila10v_3?idSectionTA=LEGISCTA000006197210&cidTex
te=LEGITEXT000006069577&dateTexte=20170110).
28. Art. 57 of the French General Tax Code may be consulted here: https://www.
legifrance.gouv.fr/affichCode.do;jsessionid=5147516236303069AF3FFFBB8F6415FF.
tpdila10v_3?idSectionTA=LEGISCTA000006199533&cidTexte=LEGITEXT00000606
9577&dateTexte=20170110.
29. For examples, see Conseil d’Etat, 9e and 10e ss-sect., 13 July 2011, no. 313440, Sté 
Stanford Research Institute International: Revue de Droit Fiscal (2011), no. 39, comm. 529 
(available at https://www.legifrance.gouv.fr/affichJuriAdmin.do?oldAction=rechJuriAdmi
n&idTexte=CETATEXT000024364399&fastReqId=928170297&fastPos=1). For a similar 
way of reasoning in the field of transfer pricing, see Conseil d’Etat, 9e and 10e ss-sect., 
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Since French domestic tax law is founded on the principle of territoriality 

and is based on economic rather than legal reasoning, residence does not 

play a significant role in the application of taxes to companies. These rules 

contrast with the rules that apply to individuals: French personal income tax 

is based on a distinction between residents that are subject to a worldwide 

obligation and non-residents that are subject to a limited obligation.30 They 

also contrast partly with the rules that apply when a double tax treaty is in 

force; however: the same result is obtained with different ways of reasoning. 

11.2.  (Tax) residence in an international (cross-border) 
context

Another particular aspect of French law in the field of international taxation 

is the subsidiarity principle. This controversial principle is based on the 

fact that a tax treaty in itself cannot lead to taxation, but eliminates double 

taxation that may happen when two national tax systems apply in parallel. 

Therefore, it has been judged by the Conseil d’Etat that the tax judge is 

first required to determine whether the situation leads to the levying of a tax 

under French law. If the test is successful in determining that the income 

is taxable under domestic law, the judge is allowed to apply the tax treaty 

and decide whether it eventually gives France the right to tax the income 

of the enterprise.31

However, there is no treaty override in France. International treaties are 

superior to domestic law and courts set aside all statutes that are contrary 

9 Nov. 2015, no. 370974, Sté Sodirep textiles SA-NV: Revue de Droit Fiscal (2016), no. 24, 
comm. 377 (available at https://www.legifrance.gouv.fr/affichJuriAdmin.do?oldAction=re
chJuriAdmin&idTexte=CETATEXT000031464424&fastReqId=983134066&fastPos=1).
30. See arts. 4A and 4B of the French General Tax Code (available at https://www.
legifrance.gouv.fr/affichCode.do;jsessionid=2F76A050CFA7FB5921778277712F917B.
tpdila10v_3?idSectionTA=LEGISCTA000006179569&cidTexte=LEGITEXT00000606
9577&dateTexte=20170110). Similar rules apply for wealth tax (art. 885A of the French 
General Tax Code, available at https://www.legifrance.gouv.fr/affichCode.do;jsessionid=
2F76A050CFA7FB5921778277712F917B.tpdila10v_3?idSectionTA=LEGISCTA000006
180007&cidTexte=LEGITEXT000006069577&dateTexte=20170110) and for inheritance 
and gift taxes (art. 750 ter of the French General Tax Code, available at https://www.
legifrance.gouv.fr/affichCode.do;jsessionid=2F76A050CFA7FB5921778277712F917B.
tpdila10v_3?idSectionTA=LEGISCTA000006197407&cidTexte=LEGITEXT00000606
9577&dateTexte=20170110).
31. This principle was recognized by numerous decisions since Conseil d’Etat, Assemblée, 
28 June 2002, no. 232276, Schneider Electric (available at https://www.legifrance.gouv.
fr/affichJuriAdmin.do?oldAction=rechJuriAdmin&idTexte=CETATEXT000008092462
&fastReqId=1802496939&fastPos=1).
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to a tax treaty.32 In other words, subsidiarity means only that, methodologi-

cally, the application of French law comes first, before applying tax treaties. 

The French approach leads to the same result as in other Member States, but 

it relies on a different thought process.

11.2.1.  Residence in (tax) treaties

For this reason, there is nothing problematic in that the concept of resi-

dence found in tax treaties signed by France is not reflected in the context 

of French domestic law. In the international context, a range of connecting 

factors is used to determine the residence of a company. A resident is “any 

person who, under the laws of that State, is liable to tax therein by reason 

of his domicile, residence, place of management or any other criterion of a 

similar nature”.33 When a company has its residence in both of the contract-

ing states, company residence is presumed to be that of the state where it 

has its place of effective management.

Even though “company residence” is not a French domestic law notion, 

the general treaty rules are used in French tax law. However, the concept 

of “enterprise” (entreprise exploitée) is stricter than the definition provided 

by the OECD.34 This is explained by the definition of an “installation”,35 

which implies that the company be physically implemented. Therefore, the 

question of a company’s residence revolves around the concept of a PE. The 

doctrine considers,36 nonetheless, that the principle should not apply to a PE 

in order to allow for the recognition of a PE even when it does not carry on 

business according to domestic rules.37 Consequently, the definition of an 

“enterprise” in French law must be read conjunctly with the definition of 

“resident” in tax treaties, as they are not exclusive to each other. Concerning 

other international agreements, in particular investment agreements, the cri-

teria used to determine residence are predominantly derived from French 

32. Art. 55 French Constitution.
33. Most countries with substantial commercial relations with France have entered 
into bilateral tax treaties that follow the OECD Model in order to avoid double taxation.
34. See art. 209 French General Tax Code.
35. The phrase “place of business” used in the OECD Model has been translated into 
French as “installation d’affaires,” i.e. a “business installation.”
36. Bruno Gouthière, Les impôts dans les affaires internationales, 10th ed. (Paris, 
Francis Lefebvre 2014).
37. Art. 209 French General Tax Code. 
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corporate law. As a result, tax provisions are not relevant to the recognition 

of a company’s residence.38

Moreover, tax treaty practice in France does not deviate from article 4(1) of 

the OECD Model, which is strictly applied by first raising French domestic 

law. The meaning given to the expression “liable to tax” in administrative 

practice refers to the scope of the tax, whereas the expression “subject to 

tax” relates to the effectiveness of the tax.39 However, French law only rec-

ognizes the expression “subject to tax” (soumis à l’impôt). In the Regazzacci 
decision, the tax treaty between France and Great Britain was questioned 

because of its limitation provision on the definition of resident, which des-

ignated only those “liable to tax”.40 The doctrine considers the concept of 

tax liability to be intricate.41 Following the Regazzacci decision, the case law 

held that a company exempted from tax could not be considered a resident 

according to the interpretation set out by tax treaties.42 The ordinary sense 

of the expression “liable to tax” was dismissed in the name of eliminating 

38. See international investment agreements between France and Malta, or France and 
China: “Any legal entity set up in the territory of either contracting party in accordance 
with their national law and having its registered office within that territory or controlled 
directly or indirectly by nationals of one contracting party, or by entities having their 
head office in the territory of one contracting party and formed in accordance with the 
legislation of that party”.
39. Conseil d’Etat, 9e et 10e ss-sect., 27 July 2012, no. 337656, min. c/ M. Regazzacci: 
Revue de Droit Fiscal (2012), no. 41, comm. 473, concl. F. Aladjidi, note F. Le Mentec 
(available at https://www.legifrance.gouv.fr/affichJuriAdmin.do?oldAction=rechJuriAd
min&idTexte=CETATEXT000026230097&fastReqId=1040190463&fastPos=1).
40. Great Britain operates a distinction between “liable to tax” and “subject to tax,” 
which was not reflected clearly in the French translation of the tax treaty between France 
and Great Britain.
41. Émilie Bokdam-Tognetti, Convention fiscale franco-britannique: être assujetti ou 
ne pas être assujetti, Revue de Jurisprudence Fiscale, 11/12, p. 979, spéc. p. 982; Bruno 
Gouthière, Résidence fiscale et assujettissement à l’impôt, FR Francis Lefebvre, 40/12.
42. Conseil d’Etat, 9e and 10e ss-sect., 9 Nov. 2015, no. 370054, min. c/ Landesärztekammer 
Hessen Versorgungswerk (LHV): Revue de Droit Fiscal (2016), no. 28, comm. 421, concl. 
M.-A. Nicolazo de Barmon, note G. Glon (available at https://www.legifrance.gouv.fr/
affichJuriAdmin.do?oldAction=rechJuriAdmin&idTexte=CETATEXT000031464422&fa
stReqId=1793536282&fastPos=1). For a similar analysis in the decision held on the same 
day concerning the treaty between France and Spain, see Conseil d’Etat, 9e et 10e ss-sect., 
9 Nov. 2015, no. 371132, Sté Santander Pensiones SA EGFP (available at https://www.
legifrance.gouv.fr/affichJuriAdmin.do?oldAction=rechJuriAdmin&idTexte=CETATEXT
000031464426&fastReqId=1397703467&fastPos=1). More precisely, it was held in LVH 
that a taxpayer exempt from tax, because of its legal nature or activity, could not invoke 
the tax treaty benefits between France and Germany, and in Santander that pension funds 
taxed at a rate of 0% received the same fate. The LVH decision was vehemently criticized 
in so that it deprives an organization from demonstrating that it could benefit from the same 
exemption in France, and that it constitutes a restriction to the free movement of capital: 
see, for example, Marc Pelletier, La notion de résident dans les conventions fiscales: le 
Conseil d’État à contre-sens, Revue de Droit Fiscal (2015), no. 49, act. 664.
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double taxation (which could have been used, instead, to refine the concept 

of tax liability). Finally, “full tax liability” referred to the expressions “assu-
jetissement intégral” or “obligation fiscale illimitée” in French law. The 

difference between article 4 of the OECD Model and tax treaties signed by 

France is that a “société de personnes” (normally taxed through its partners) 

is considered a resident for tax treaty purposes.43

Concerning tax fraud and tax evasion, one of the purposes of most tax 

treaties signed by France is to fight against them, so that they generally 

include tax cooperation clauses. In addition, some treaties contain measures 

affecting the concept of tax residence, e.g. the treaty between France and 

Switzerland, which provides for the dismissal of the quality of resident for 

persons benefiting from preferential treatments, or the exclusion of some 

types of companies in the treaties with Malta and Hong Kong. Furthermore, 

France’s tax treaties contain limitation on benefits clauses requiring com-

panies to respect fixed conditions to benefit from treaty provisions.44 The 

treaty between France and Cyprus limits the application of certain provi-

sions (articles 10, 11 and 12) with regard to dividends, interest and royalties. 

Also, the treaty between France and China includes many anti-treaty shop-

ping provisions, as well as specific limitations for treaty benefits.45 Hence, 

companies receiving a direct or indirect substantial interest from non-resi-

dents or benefiting from substantially lower tax rates than the rate usually 

imposed on the profits of companies of the contracting state are excluded 

from the scope of the treaty. Finally, the treaty between France and Panama 

refuses the granting of an exemption or reduction to companies when their 

main motivation is to benefit from the advantages of the treaty. The practical 

consequences of the above-mentioned decisions are numerous.46 The qual-

ity of resident is now more likely to be questioned for foreign beneficiaries 

receiving benefits from French entities.47 However, in practice, the treaty 

does not apply automatically, and the tax administration reserves the right 

to challenge any abuse under the abuse of law principle (abus de droit).48 In 

43. OECD Model (2014), p. 10. 
44. See tax treaties between France and the United States, and France and Japan.
45. Regarding limitation on benefit clauses that were added for dividends, interests, 
royalties, and other income to deny the treaty benefits, if the main purpose is to take 
advantage of them.
46. LVH and Santander Pensiones decisions.
47. See Eric Lesprit, Conventions internationales: n’est pas forcément résident l’assujetti 
qui croit l’être!, 13 Jan. 2016, Éditions Francis Lefebvre: available at http://www.efl.fr/
pratique/avis-experts/fiscal/details.html?ref=ui-8814c5f8-debb-4f89-a3fd-4add9ba7bc77.
48. Under art. L. 64 of the French Tax Procedure Code, the tax administration is enabled 
to disregard any agreement between the parties and to tax accordingly on the basis of the 
actual substance of a transaction.
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that case, it belongs to the tax administration to prove the abusive conduct 

of the taxpayer. In the absence of limitation on benefits clauses, domestic 

law can then be used to restrain treaty shopping.49

For its part, the concept of “place of effective management” is coherent with 

the French concept of “siège réel”. It is the place where key management 

and commercial decisions that are necessary for the entity’s business are, in 

substance, made. This interpretation has also been followed by the adminis-

trative practice and case law.50 In fact, the French tax administration rarely 

applies the concept of place of effective management: this criterion is basi-

cally only used when the company’s business is carried out in France and 

its activities outside of France are not substantial. But the French adminis-

trative court also held that the “siège de direction” was the place where the 

most senior person or group of persons makes its decisions,51 which is also 

the definition given to the place of effective management in the Paupardin 
case. However, although it may appear confusing, the two definitions are not 

interchangeable and do not create any disturbance in practice.52

49. Conseil d’Etat, 29 Dec. 2006, no. 283314, min c/ Sté Bank of Scotland: Revue 
de Droit Fiscal (2007), no. 4, comm. 87, note O. Fouquet, concl. F. Séners (available at 
https://www.legifrance.gouv.fr/affichJuriAdmin.do?oldAction=rechJuriAdmin&idTexte
=CETATEXT000018004870&fastReqId=1555337081&fastPos=1). On that decision, see 
also Yohann Bénard, Dissuasion à l’anglaise: la double clef de la fraude à la loi, Revue 
de Jurisprudence Fiscale, 4/07, p. 319.
50. For the administrative practice, see BOI-INT-CVB-DZA-10, para. 70 (comments 
published by the French tax authorities on http://bofip.impots.gouv.fr/bofip/). For the case 
law, see Conseil d’Etat, 10e et 9e s.-s., 16 April 2012, no. 323592, Paupardin (available 
at https://www.legifrance.gouv.fr/affichJuriAdmin.do?oldAction=rechJuriAdmin&idText
e=CETATEXT000025704500&fastReqId=1609092627&fastPos=1); and Conseil d’Etat, 
7 Mar. 2016, no. 371435, Sté Cie internationale des wagons-lits et du tourisme: Revue de 
Droit Fiscal (2016), no. 46, comm. 591, concl. A. Bretonneau, note E. Meier, R. Torlet & 
A. Tailfer (available at https://www.legifrance.gouv.fr/affichJuriAdmin.do?oldAction=re
chJuriAdmin&idTexte=CETATEXT000032167220&fastReqId=388764796&fastPos=1). 
These decisions were deemed “unsatisfying” by part of the doctrine because the reason-
ing is not clear and fails to take into consideration, both technically and practically, the 
distribution of the functions of a multinational’s controlling body across several countries: 
see Franck Le Mentec, Notion de siège de direction: une décision insatisfaisante, Revue 
de Droit Fiscal (2016), no. 20, act. 297.
51. Conseil d’Etat, 7 Mar. 2016, no. 371435, Sté Cie internationale des wagons-lits 
et du tourisme: Revue de Droit Fiscal (2016), no. 46, comm. 591, concl. A. Bretonneau, 
note E. Meier, R. Torlet & A. Tailfer: (available at https://www.legifrance.gouv.fr/
affichJuriAdmin.do?oldAction=rechJuriAdmin&idTexte=CETATEXT000032167220&f
astReqId=388764796&fastPos=1).
52. See Jean-Luc Pierre, Siège social, siège réel et siège de direction effective en fis-
calité française internationale, Dr. sociétés 2003, repère II. - Franck Le Mentec, Notion 
d’établissement stable, Juris-Classeur Fiscal international, Fasc. 3320, spéc. no. 28 ; and 
Bruno Gouthière, Les impôts dans les affaires internationales, 10th ed. (Paris, Francis 
Lefebvre 2014).
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As yet, the recommendation made in the OECD BEPS Report on Action 6 

to abandon the tie-breaker provision based on the effective place of man-

agement and to leave the matter to be settled by mutual agreement has not 

generated any discussions in France. This is most likely due to the fact that 

a discussion on the topic would be ineffective in bringing about change.

11.2.2.  Tax implications of the cross-border change of 
residence

With regard to the tax treatment of the transfer to France of a foreign com-

pany’s seat, French domestic law is silent on the matter, and the same is 

true for the administrative practice. It should be noted, however, that a ques-

tion from Mr François-Noël Buffet regarding this matter was answered and 

published53 by the French Ministry of Commerce. It clearly stated that the 

transfer of a seat to France follows the same treatment applied to French 

companies that transfer their seat to other Member States. French com-

panies transferring their seat to other Member States are not forced to wind 

up pursuant to article 221 of the French General Tax Code.54 In other words, 

a foreign company that transfers its seat to France receives the same treat-

ment and therefore benefits from the tax neutrality granted by French tax 

law. Today, this symmetry would only apply in the absence of a transfer 

of assets. The question concerned a Luxembourg SARL (limited liability 

company), and it was also mentioned that its French shareholders benefited 

from the tax neutrality.

When an enterprise transfers its seat outside of France, it is subject to 

the French corporate winding-up regime under which all profits realized, 

profits subject to deferred taxation and unrealized gains are immediately 

taxed.55 From a tax perspective, an enterprise that transfers its seat to another 

Member State is deemed to have transformed into a foreign company, rather 

than having been liquidated. This fictional interpretation of tax emigration 

favours the establishment of an enterprise in a foreign country.

53. JO Senate, no. 19752, 26 Aug. 2010.
54. Art. 221 of the French General Tax Code contains provisions outlining the tax 
consequences of transferring a head office out of France upon the winding up of an enter-
prise. Such provisions are applicable upon the transfer of any establishment from France 
to another country, and require the determination of the amount of income tax payable on 
unrealized (latent) capital gains and on revenues not previously taxed. However, art. 221 
excludes from such taxation the transfer of a head office to another Member State, except 
if it includes the transfer of underlying assets.
55. Art. 221-2 of the French General Tax Code.
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However, French lawmakers were forced to adapt this principle to conform 

to European case law and decided that if a company does not transfer any 

assets, there are no tax consequences.56 Taxation is only triggered upon the 

transfer of assets along with the transfer of a company’s seat from its origi-

nal home country to a new host country. Consequently, the tax treatment of 

a transfer of seat differs depending of the country of destination. A com-

pany seeking to transfer residence to a country outside the European Union 

is forced to wind up and reincorporate; but the French tax administration 

allows for the deferred payment of the tax. On the other hand, a transfer of 

seat within the European Union (or Iceland, or Norway) benefits from the 

principle of tax neutrality; but the neutrality is only partial when a transfer 

of some or all assets follows the transfer of seat. The transfer of assets 

outside the French territory triggers tax consequences, i.e. the immediate 

taxation of unrealized gains and the taxation of transferred fixed assets. An 

enterprise in this situation is also allowed to defer payments within a 5-year 

limit. When the transfer includes all assets, the enterprise is no longer sub-

ject to tax in France and is forced to wind up.

Tax neutrality applies to shareholders in the case of a transfer of seat to a 

Member State (including Iceland and Norway), regardless of whether a 

transfer of assets follows the transfer of seat. Since the law is silent on this 

aspect, the administrative practice has specified that such a transfer does not 

trigger the winding-up of the enterprise, even if all assets are transferred.57 

With regard to the transfer to non-Member States, the winding-up regime 

applies to shareholders as well. The profits of the enterprise are deemed to 

have been distributed to shareholders pro rata based on their shareholding, 

when the transfer triggers the termination of the liability to tax.58

Finally, the Merger Directive provides that the transfer of seat is sometimes 

not taxable. Articles 210 and following of the French General Tax Code have 

implemented this tax neutrality principle into French law, and have recently 

been modified to be consistent with the case law of the European Court of 

Justice. It is explained by the fact that the conditions below have not been 

set out by the Directive itself, and are not compatible with it. The regime 

56. Without a transfer of assets, the assets are still located in France and retain the same 
value in the balance sheet of the permanent establishment as a company that transferred 
its seat. Rapport Eckert, Assemblée Nationale, no. 465, 28 Nov. 2012.
57. See BOI-IS-CESS-30, para. 100 (comments published by the French tax authorities 
on http://bofip.impots.gouv.fr/bofip/).
58. Art. 111 bis of the French General Tax Code (available at https://www.legifrance.
gouv.fr/affichCode.do;jsessionid=2F76A050CFA7FB5921778277712F917B.tpdila10v_
3?idSectionTA=LEGISCTA000006199057&cidTexte=LEGITEXT000006069577&date
Texte=20170110).
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in favour of mergers was applicable only upon the condition that French 

legal persons who invested capital into foreign corporations first obtained 

the administration’s approval under the conditions of article 210B(3) of the 

French General Tax Code. This meant that the operation had to be justified 

by an economic motivation, it had to be not motivated by fraud or tax eva-

sion and there had to be a guarantee that the gains would be taxed when they 

were subject to deferral.59

In the opposite situation, for the investment of capital by companies, which 

are not resident, to French enterprises, the investing company must conduct 

an activity subject to corporate tax (impôt sur les sociétés) and guarantee 

the future taxation of gains subject to deferral, according to article 210C 

of the French General Tax Code. Finally, the establishment of a subsidiary, 

which relies on a partial investment of capital from a foreign corporation 

to a French company, followed by a distribution of assets, does not require 

the approval of the tax administration. Article 115 of the French General 

Tax Code provides that in the case of a merger, the investing company is 

exonerated from tax if there is a transfer of all assets. The same is true for 

the partial transfer of assets, but upon the approval of the administration if 

the investing company is foreign.

11.2.3.  Policy issues

Concerning policy issues, the tax residence of companies has not been a 

topic of public debate in France. However, the transfer of their tax residence 

by certain prominent individuals has resulted in much public debate. For 

example, when French actor Gérard Depardieu set up legal residence in 

a Belgian village (just over the French border) to escape taxes, he found 

himself at the centre of a national debate over tax exiles in 2013, following 

the official announcement of François Hollande’s supertax on the wealthy.60 

He was then criticized for taking up Russian citizenship after an offer from 

Vladimir Putin. In France, individual taxpayers are thus more likely to stir 

up controversy in the public debate than companies. In this regard, it would 

be rather striking if French lawmakers implemented a nationality criterion 

to determine the tax residence of individuals.

Thus far, French academics have not engaged in the public debate on corpo-

rate residence. In most cases, academics are asked to give their opinion as 

59. ECJ, 8 March 2017, Euro Park Service, C-14/16. 
60. A 75% tax rate on annual income over EUR 1 million.
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experts on specific topics, but only in the specialized and economic press. 

Their influence in the public debate is therefore quite limited.

However, this does not mean that the question of location of entities is 

not important for companies operating in France or that plan to operate in 

France. When defining their tax planning strategy, the companies take tax 

expenses into consideration and try to locate their activities where these 

tax advantages are given. For that reason, a lot of research and develop-

ment (R&D) companies have activities in France: regardless of their size, 

sector and nationality, all companies incurring R&D expenses in France 

are indeed eligible to receive a research tax credit (CIR),61 enabling a par-

tial funding of research, development and experimentation.62 It represents 

a powerful long-term incentive for research partnerships.63 Moreover, a tax 

credit for employment and competitiveness (CICE)64 has been introduced 

in 2013: accessible to all businesses with employees and depending on the 

number of them, it has been created in order to encourage companies to 

stay or to locate in France. However, this attempt at curbing the relocation 

of companies outside France was not as successful as expected, given that 

the biggest employers in France are companies that cannot relocate their 

services, such as the railway company SNCF, mail delivery company La 

Poste, or supermarket franchises. Although many businesses have spoken 

in favour of the employment credit, it does not appear to be sufficient to 

impact relocation.

11.2.4.  Personal position

It seems that the main area of focus today is ensuring that tax liabilities 

reflect the economic substance of a business.65 The economic approach pre-

dominant in French domestic law is undeniably in favour of this guideline. 

In fact, the French system could serve as a model for other nations willing 

to reflect more clearly the economic substance of companies in the context 

of tax residence. The changes that could improve the French system are 

mainly related to the (not so recent anymore) development of the digital 

economy. By necessity, intangibles should be included within the grasp of 

61. Crédit d’impôt recherche.
62. The tax credit equals 30% of the R&D eligible expenses incurred during the year 
up to EUR 100 million, and 5% beyond this threshold. Salaries for research staff are 
wholly integrated.
63. The scheme was fixed for a period of 5 years (until 2017 at the earliest) to provide 
stability and legal security.
64. Crédit d’impôt compétitivité emploi.
65. As illustrated by OECD’s BEPS initiative.
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article 209 of the French General Tax Code, which is deemed too restricted 

in its interpretation by the case law and the administrative doctrine. In fact, 

it has become difficult to properly tax digital companies. Inevitably, there 

are many difficulties in measuring the digital economy as most companies 

begin to have some type of digital presence. But since the service provider 

is now “digital”, it is the consumer that should be the reference point to 

identify economic substance. For this reason, new tax reforms should extend 

the scope of taxation and devise new criteria to tax digital activities in a way 

that is coherent with economic substance. This would be made possible by 

shifting the current approach that is centred on the provider to a different 

approach that focuses on the consumer.66

66. On that question, see Pierre Collin & Nicolas Colin, Mission d’expertise sur la 
fiscalité de l’économie numérique (2013), available at http://www.economie.gouv.fr/files/
rapport-fiscalite-du-numerique_2013.pdf.
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Chapter 12

Germany

Heribert M. Anzinger*

12.1.  (Tax) residence in the domestic context

12.1.1.  Civil law, corporate law, and other non-tax areas

12.1.1.1.  Domestic civil and corporate law

The concept of residence is applied in a two-fold way thanks to the ambigu-

ous term Sitz (seat) in German civil and corporate law. Following section 4a 

of the GmbHG and section 5 of the AktG, the seat of the company is the 

place de termined in the statute by freedom of choice of the members. 1 

Former limitations in section 4a of the GmbHG and section 5 paragraph 2 

of the AktG, which required the statutory seat to accord to the place of busi-

ness or management, have been abolished through the 2008 Company Law 

Reform Bill, known as “MoMiG”.2 

Regarding the aims of the MoMiG, the majority of publications in the litera-

ture conclude that for mer ly abusive choices and wholly fictitious statutory 

seats also have to be accepted.  3 The number of statutory seats is not limited 

by the law and it is possible to define two or more seats pari passu in the 

statute .4 The necessary preconditions for a multiple seat are controversial in 

* Professor of Business and Tax Law, Ulm University, Germany.
1.  G. Ringe in K. Schmidt/M. Lutter (ed.), AktG (3rd ed. 2015), sec. 5 AktG m.no. 10; 
P. Ulmer/M. Löbbe in P. Ulmer/M. Habersack/M. Löbbe (ed.), GmbHG Großkommentar 
(2nd ed. 2013), sec. 4 a GmbHG m.no. 15.
2. Gesetz zur Modernisierung des GmbH-Rechts und zur Bekämpfung von Missbräuchen 
of 23 Oct. 2008, BGBl. I 2008, 2026, entered into force on 1 Nov. 2008.
3. J. Mayer in W. Goette/H. Fleischer (ed.), Münchener Kommentar GmbHG (2nd ed. 2015), 
sec. 4a GmbHG m.no. 9; A. Meckbach, Wahl des Satzungssitzes der Kapitalgesellschaft: 
Forum Shopping bei inlän di schen Gesellschaften?, NZG 2014, 526; Ulmer/Löbbe, supra 
n. 1, at sec. 4 a GmbHG m.no. 16; questioning this view: L. Fastrich in A. Baumbach/A. 
Hueck (ed.), GmbHG (21st ed. 2017), sec. 4a m.no. 4. 
4. LG Essen, 23 Jan. 2001, 45 T 1/01, AG 2001, 429; K. Heider in W. Goette/M. 
Habersack/S. Kalss (ed.), Münchener Kommentar zum Aktiengesetz (4th ed. 2016), sec. 5 
AktG m.no. 31; S. Pluskat, Die Zulässigkeit des Mehrfachsitzes und die Lösung der damit 
verbundenen Probleme, WM 2004, 601.
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the literature. 5 Section 5 of the AktG sets only one limi tation on the choice 

of the statutory seat. It has to be a place inside the German territory (inland). 

There fore it is not possible to constitute a second statutory seat abroad,6 and 

for the German SE it follows that the main centre of administration has to 

be domestic according to article 7 of Regulation 2157/2001/EU. 7 As the 

statutory seat determines the place of registration in the commercial regis-

ter (Handelsregister), and the incor poration takes place by re gistration, the 

place of incor po ration derives from the statutory seat.8 The statutory, not 

the real seat, is the place of gen eral juris diction and the default location for 

cor porate governance rules on the place of mee tings.9 

German corporate law allows the relocation of the real seat, i.e. the actual 

centre of administration, inside the German territory and abroad.10 In the 

latter case, the statutory seat forms the genuine link to German corporate 

law – as long as inter national private law keeps German corporate law appli-

cable.11 As the statutory seat needs to be a place in Germany, a decision to 

transfer the statutory seat abroad is either void or has to be reinterpreted 

as a decision on dissolution.12 Consequently, the inbound transfer of the 

statutory seat from abroad has been qualified as an initial incor poration.13 

The decisions of the ECJ in Cartesio (2008) and Vale (2012) have been 

interpreted as not having any impact on section 4a of the GmbHG or sec-

tion 5 of the AktG. According to the jurisdiction of the ECJ, the freedom 

of establishment and freedom of movement of capital nevertheless seem to 

require the reinterpretation of the shareholders’ decision on a relo cation of 

the statutory seat to a place in an other Member State of the EU or EEA due 

to a decision on a change of the legal status.14 In German corporate law, that 

reinterpretation leads to the Fifth Book and section 190 et seq. of the 

5. J. Koch in U. Hüffer/J. Koch (ed.), Aktiengesetz, (12th ed. 2016), sec. 5 m.no. 10; 
similar for private companies according to sec. 4a GmbHG: Fastrich, supra n. 3, at sec. 4a 
GmbHG m.no. 6; Mayer, supra n. 3, at sec. 4a GmbHG m.no. 11; L. Michalski/I. Funke 
in L. Michalski (ed.), GmbHG (2nd ed. 2010), sec. 4a m.no. 104; Ulmer/Löbbe, supra 
n. 1, at sec. 4 a GmbHG m.no. 30. 
6. Ringe, supra n. 1, at sec. 5 AktG m.no. 16.
7. Council Regulation (EC) No. 2157/2001 of 8 Oct. 2001 on the Statute for a European 
company (SE), OJ L294/1 of 10 Nov. 2001; A. de Sousa in Dourado (ed.), Movement of 
Persons and Tax Mobility in the EU: Changing Winds (IBFD 2013), 57, 60.
8. Ringe, supra n. 1, at sec. 5 AktG m.no. 3.
9. Heider, supra n. 4, at sec. 5 AktG m.no. 11.
10. Ulmer/Löbbe, supra n. 1, at sec. 4 a GmbHG m.no. 18.
11. See sec. 12.1.1.2.
12. Bayerisches Oberstes Landesgericht, Order, 11 Feb. 2004, 3Z BR 175/03, BayObLGZ 
2004, 24; Mayer, supra n. 3, at sec. 4a GmbHG m.no. 66; Ulmer/Löbbe, supra n. 1, at 
sec. 4 a GmbHG m.no. 32.
13. OLG Zweibrücken, Order of 27 June 1990, 3 W 43/90, WM 1990, 1298.
14. Mayer, supra n. 1, at sec. 4a GmbHG m.no. 66b.
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Reor ganization of Companies Act (Umwand lungsgesetz, UmwG), respec-

tively, which are applicable according to EU law  ,15 as long as there is no 

appropriate legislation at the national or EU level. 16 

Unlike the initial incorporation, the transfer of the statu tory seat is limited 

by customary anti-abuse rules for med by the case law on “Funeral cases” 

and “Forum Shopping”.17,18 

12.1.1.2.  International private law

12.1.1.2.1.  Real seat and incorporation theory

In 2008, when Joachim Englisch presented the national report on the resi-

dence of companies in Germany, there were good reasons to predict that 

Germany might switch from the real seat theory to the incorporation theory. 19 

The four judgments of the ECJ, Centros (1999), Über seering (2002), Inspire 
Art (2003) and Cartesio (2008), were widely interpreted as an obligation 

not only to accept the legal capacity, but also the foreign corporate law of 

the state of incor poration,20  even though there also had been some reluctant 

15. OLG Nürnberg, Order of 19 June 2013, 12 W 520/13, ZIP 2014, 128; W. Bayer/J. 
Schmidt, Das Vale-Urteil des EuGH: Die endgültige Bestätigung der Niederlassungsfreiheit 
als “Formwechselfreiheit”, ZIP 2012, 1481; W. Bayer/J. Schmidt, Grenzüberschreitende 
Sitzverlegung und grenzüberschreitende Restrukturierungen nach MoMiG, Cartesio 
und Trabrennbahn, ZHR 173 (2009), 735, 763; P. Behrens/J. Hoffmann in P. Ulmer/M. 
Habersack/M. Löbbe, GmbHG Großkommentar (2nd ed. 2013), Einl. B. m.no. B 163; 
Ch. Decher/A. Hoger in M. Lutter (ed.), Umwandlungsgesetz (5th ed. 2014), Einführung 
vor §§ 190 ff. UmwG m.no. 39.
16. W. Schön, Das System der gesellschaftsrechtlichen Niederlassungsfreiheit nach 
VALE, ZGR 2013, 333; S. Leible, Niederlassungsfreiheit und Sitzverlegungsrichtlinie, 
ZGR 2004, 531, 535.
17. On these terms: A. Piekenbrok in P. Dourado (ed.), Movement of Persons and Tax 
Mobility in the EU: Changing Winds (IBFD 2013), 57, 90 et seq.
18. Ulmer/Löbbe, supra n. 1, at sec. 4 a GmbHG m.no. 23.
19. J. Englisch in G. Maisto (ed.), Residence of Companies under Tax Treaties and 
EC Law: Country Report Germany, EC and International Tax Law Series, vol. 5 (IBFD 
2009), p. 473.
20. W. Bayer/J. Schmidt, Sitzverlegung und Restrukturierungen, ZHR 173 (2009), 
735, 738; M. Brombach, Das Internationale Gesellschaftsrecht im Spannungsfeld von 
Sitztheorie und Niederlassungsfreiheit, Jena 2006, p. 216; H. Merkt, Die Gründungstheorie 
gewinnt an Einfluss, RIW 2003, 458; O. Sandrock, Centros: ein Etappensieg für die 
Überlagerungstheorie, BB 1999, 1337; D. Zimmer, Mysterium “Centros”, ZHR 164 (2000), 
23; previously P. Behrens, Niederlassungsfreiheit und Internationales Gesellschaftsrecht, 
RabelsZ 52 (1988), 498; B. Knobbe-Keuk, Umzug von Gesellschaften in Europa, ZHR 
154 (1990), 325.
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reactions. 21 Aside from that, it has been discus sed if article XXVIII (m) of 

the General Agreement on Trade in Services (GATS) might have an impact 

on international private law comparable to articles 49 and 54 of the TFEU.22 

In 2008, the Federal Ministry of Justice published a draft bill in which it 

announced a possible switch from the real seat theory to the incor poration 

theory, with the place of registration and the law of organization as primary 

connec ting links,23 according to a former pro posal of a scientific commit-

tee.24 However, the draft has not been discussed any further since,25 mainly 

because of political conflicts with regard to the integration of managerial 

codetermination (Unternehmerische Mitbestimmung).26 

Recent jurisprudence led to a split of German international company law. 

The Federal Supreme Court (Bundesgerichtshof, BGH) and the Higher 

Regional Courts (Oberlandesgerichte, OLG) now follow the foundation 

theory in constant jurisprudence for companies in cor porated under the law 

of EU and EEA Mem ber States in accordance with articles 49 and 54 of the 

TFEU and article 31 of the EEA Treaty. For these companies, the law of 

incorporation remains applicable even if the real seat has been trans ferred.27 

The same is true for companies incorporated in states with which Germany 

has concluded a bilateral treaty that requires a qualified acknowledgement 

of corporations of the other state, e.g. article 25 paragraph 5 of the Treaty 

of Friendship, Commerce and Navigation between the Federal Republic of 

21. H. Altmeppen, Schutz vor “europäischen” Kapitalgesellschaften, NJW 2004, 97; 
P. Mülbert/K. Schmolke, Die Reichweite der Niederlassungsfreiheit von Gesellschaften, 
ZVglRWiss 100 (2001), 233, 272; K. Schmidt, Verlust der Mitte durch “Inspire Art”? – 
Verwerfungen im Unternehmensrecht durch Schreckreaktionen der Literatur, ZHR 168 
(2004), 493.
22. M. Lehmann, Fällt die Sitztheorie jetzt auch international? Zur Vereinbarkeit der 
kollisionsrechtlichen Anknüpfung an den Gesellschaftssitz mit dem GATS, RIW 2004, 
816; Leible, supra n. 16, at 531, 545.
23. A. Franz, Internationales Gesellschaftsrecht und deutsche Kapitalgesellschaften im 
In- bzw. Ausland, BB 2009, 1250, 1255; C. Schneider, Internationales Gesellschaftsrecht 
vor der Ko di fizierung, BB 2008, 566, 569; R. Wagner/B. Timm, Der Referentenentwurf 
eines Gesetzes zum In ternationalen Privatrecht der Gesellschaften, Vereine und juristischen 
Personen, IPRax 2008, 81. 
24. H.-J. Sonnenberger/F. Bauer (eds.), Proposal of the Deutscher Rat für Internationales 
Privatrecht for European and national legislation in the field of international company 
law, in H.-J. Sonnenberger (ed.), Vorschläge und Berichte zur Reform des europäischen 
und deutschen internationalen Gesellschaftsrechts (2007), p. 65.
25. On the lacking impact of that draft: Behrens/Hoffmann, supra n. 15, at Einl. B. 
m.no. B 2.
26. See M. Seyboth, Die Mitbestimmung im Lichte der beabsichtigten Neuregelung 
des Internationalen Gesellschaftsrechts, AuR 2008, 132.
27. Brandenburgisches Oberlandesgericht, 13 Mar. 2013, 4 U 60/12, IPRspr 2013, 
Nr. 18, 34; BGH, 12 July 2011, II ZR 28/10, BB 2011, 2828; BGH, 14 Mar. 2005, II ZR 
5/03, ZIP 2005, 805 (EU); BGH, 19 Sept. 2005, II ZR 372/03, BGHZ 164, 148 (EEA).
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Germany and the United States of 29 October 1954.28,29 Similarly, article 1 

no. 3 a of the German model treaty on the encouragement and reciprocal 

protection of investments30 builds on the incorporation theory. However, 

treaty practice on capital protection agreements with reciprocal or unilateral 

recognition of foreign corpo rations has not led to the general application of 

the incorporation theory.31 

Since the ECJ decisions in Cadbury Schweppes (2006), Eurofood (2006) 

and Vale (2012), there has been a growing discussion as to whether the 

incorporation theory will further be applicable to “letter box” incorpora-

tions.32 Jurisprudence has denied such a requirement of economic substance 

at the place of incorporation regarding corporations from EU and EEA 

Member States according to the freedom of establishment,33 but identified 

a reservation with regard to pseudo-foreign corporations without a genuine 

link to the state of incorporation in the US Treaty of Friendship, Commerce 

and Navigation.34 

Outside the scope of articles 49 and 54 of the TFEU and article 31 of the 

EEA Treaty, courts hold on to a modified real seat theory.35 A company not 

incorporated in an EU or EEA Mem ber State but with an actual centre of 

management in Germany is as ses sed using German corporate law,36 but 

keeps its legal capacity.37 Thus foreign corporations from non-EU/EEA/

US Member States with an actual centre of administration in Germany are 

28. BGBl. 1956 II S. 488.
29. BGH, 13 Oct. 2004, I ZR 245/01, ZIP 2004, 2230; BGH, 5 July 2004, II ZR 389/02, 
ZIP 2004, 1549; BGH, 29 Jan. 2003, VIII ZR 155/02, BGHZ 153, 353 m.no. 10; Mayer, 
supra n. 1, at sec. 4a GmbHG m.no. 18.
30. J. Griebel, Einführung in den Deutschen Mustervertrag über die Förderung und 
den gegenseitigen Schutz von Kapitalanlagen von 2009, IPrax 2010, 414.
31. P. Kindler in Münchener Kommentar zum BGB (6th ed. 2015), Internationales 
Handels- und Gesellschaftsrecht, m.no. 318 et seq.; H.-P. Westermann in Scholz, GmbHG 
(10th ed. 2012), Anhang sec. 4a m.no. 6.
32. Behrens/Hoffmann, supra n. 15, at Einl. B. m.no. B 14.; Kindler, supra n. 31, at 
m.no. 129, 136, 431; G.H. Roth, Die Bedeutung von Cadbury-Schweppes für die Centros-
Judikatur des EuGH, EuZW 2010, 607; Westermann, supra n. 31, at Anhang sec. 4a 
m.no. 41.
33. BGH, 12 July 2011, II ZR 28/10, WM 2011, 1808.
34. OLG Düsseldorf, 15 Dec. 1994, 6 U 59/94, WM 1995, 808.
35. BGH, 12 July 2011, II ZR 28/10, WM 2011, 1808; such a split has been proposed 
earlier by P. Kindler, in H.-J. Sonnenberger (ed.), Vorschläge und Berichte zur Reform 
des europäischen und deutschen internationalen Gesellschaftsrechts (2007) p. 390.
36. BGH, 27 Oct. 2008, II ZR 290/07 (“Trabrennbahn”), NJW 2009, 289; A. Hellgardt/M. 
Illmer, Wiederauferstehung der Sitztheorie?, NZG 2009, 94.
37. Hanseatisches Oberlandesgericht Hamburg, interim decision 30 March 2007, 11 
U 231/04, ZIP 2007, 1108; BGH, 1 July 2002, II ZR 380/00 (“Jersey”), BGHZ 151, 204.
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treated like partnerships while remaining as corpo rations in their home 

state.38 

12.1.1.2.2. Actual centre of administration-criteria

In the context of company law, jurisprudence and doctrine regularly iden-

tify the real seat in the place of effective ma na ge ment, while understanding 

the term as the pla ce of the impact not the place of the decision develop-

ment itself is crucial (Sand rock’sche For mel).39 More recently, jurisprudence 

and doctrine have routinely assimilated the real seat with the place where 

the central management is ac ting, con trol ling, and clearing the day-to-day 

business.40 In that interpretation, the actual cen tre of adminis tration is used 

as an indicator, which assumes the eco no mic centre of gravity of the corpo-

ration.41 First, that means that every corporation has only one ac tual cen tre 

of ad minis tra tion.42 Second, it makes clear that the statutory seat, the place 

of the letter box or the domicile of the members is not relevant. Some judg-

ments diverge from the prin ciples of the real seat theory and identify the real 

seat using criteria derived from a kind of destination principle to identify 

the place of the main business interest.43 

12.1.1.2.3. Coverage of corporate statute law

The real seat and the statutory seat criteria establish a uniform connec-

tion to one legal system. That means that the actual centre of admi nistra-

tion or the place of incorporation determines the state whose corporate law 

will uniformly govern the founding, liquidation, corporate gover nance and 

the relationship of the cor pora tion to issuers, investors, creditors and other 

38. BGH, 27 Oct. 2008, II ZR 290/07 (“Trabrennbahn”), NJW 2009, 289, 291; Criticizing 
this decision: Binz/Mayer, BB 2005, 2361, 2368; Bayer/Schmidt, supra n. 20, at p. 735, 
741.
39. O. Sandrock, Die Konkretisierung der Überlagerungstheorie in einigen zentralen 
Einzelfragen. Ein Beitrag zum internationalen Gesellschaftsrecht, in O. Sandrock (ed.), 
Festschrift für Günter Beitzke zum 70. Geburtstag (1979), p. 669, 683.
40. BGH, 21 June 2016, X ZR 42/15, juris, m.no. 15; BGH, 15 Mar. 2010, II ZR 27/09, 
WM 2010, 996 m.no. 16; BGH, 10 Nov. 2009, VI ZB 25/09, ZIP 2010, 148 m.no. 8; BGH, 
10 Mar. 2009, VIII ZB 105/07, NJW 2009, 1610 m.no. 11; Chr. v. Bar, Internationales 
Privatrecht, Zweiter Band, Besonderer Teil (1991), sec. 5.621; M.-P. Weller in H. Fleischer/W. 
Goette (ed.), Münchener Kommentar zum GmbH-Gesetz, vol. 1 (2nd ed. 2015), Einleitung 
m.no. 32; Kindler, supra n. 31, at m.no. 456.
41. V. Bar, supra n. 40, at sec. 5.621; Kindler, supra n. 31, at m.no. 421.
42. V. Bar, supra n. 40, at sec. 5.621. 
43. OLG Celle, 14 Aug. 2002, 9 U 67/02, ZIP 2002, 2168; OLG Frankfurt, 11 July 1985, 
1 U 134/84, IPRax 1986, 373; Westermann, supra n. 31, at Anhang sec. 4a m.no. 27.
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stake holders as long as it is not within the scope of independent contract or 

tort law.44  From a German perspective, managerial co determination follows 

the legal system applicable to the corporation but not the rules on opera-

tional codetermination45 nor the rules related to insolvency law.46 How far 

the rules on the legal form relate to the applicable system of cor porate law 

is a controversial subject.47

12.1.1.3.  Other non-tax areas

12.1.1.3.1. Constitutional law

Article 19 paragraph 3 of the Basic Law describes the scope of the basic 

rights (Grundrechte). They shall “also apply to domestic artificial persons 

to the extent that the nature of such rights permits”. Jurisprudence and doc-

trine also follow the real seat theory on that matter of constitutional law and 

identify “domestic” artificial persons with the criteria of the actual place 

of administration.48 Regar ding corporations with a real seat in another EU 

Member State, jurisdiction has not switched to the incorporation theory 

but has extended the meaning of “domestic” to include the territory of the 

European Union.49 

12.1.1.3.2. Regulatory law

There is a tendency influenced by EU law in banking, capital markets, 

finance, insurance and invest ment law to prevent forum shopping by 

restricting the freedom of choice with regard to the statutory seat. Several 

44. V. Bar, supra n. 40, at sec. 5.622; Behrens/Hoffmann, supra n. 15, at Einl. B. 
m.no. B 80; Kindler, supra n. 31, at m.no. 522; Westermann, supra n. 31, at Anhang 
sec. 4a m.no. 25 et seq.
45. BGH, 17 Dec. 2013, II ZB 6/13, BGHZ 199, 270; Behrens/Hoffmann, supra n. 15, 
at Einl. B. m.no. B 121; Th. Rauscher, Internationales Privatrecht (4th ed. 2012), p. 157 
f.
46. BGH, 15 Mar. 2016, II ZR 119/14, ZIP 2016, 821 on ECJ, 10 Dec. 2015, Case 
C-594/14, Kornhaas v. Dithmar, ECLI:EU:C:2015:806, EuZW 2016, 155; P. Kindler, 
Insolvenzrecht als Tätigkeitsausübungsregel, EuZW 2016, 136; P. Mankowski, Insolvenzrecht 
gegen Gesellschaftsrecht 2:0 im europäischen Spiel um sec. 64 GmbH, NZG 2016, 281.
47. Behrens/Hoffmann, supra n. 15, at Einl. B. m.no. B 189.
48. BVerfG, 27 Dec. 2007, 1 BvR 853/06, NVwZ 2008, 670, 671; BVerfG, 18 Jan. 2002, 
1 BvR 2284/95, NJW 2002, 1485; A. Guckelberger, Zum Grundrechtsschutz auslän-
discher juristischer Personen, AöR 129 (2004), 618; B. Remmert in Th. Maunz/G. Dürig, 
Grundgesetz-Kommentar, art. 19 m.no. 83 (55th supplement May 2009).
49. BVerfG, 19 July 2011, 1 BvR 1916/09, BVerfGE 129, 78; Behrens/Hoffmann, supra 
n. 15, at Einl. B. m.no. B 219; R. Wernsmann, Grundrechtsschutz nach Grundgesetz und 
Unionsrecht vor dem BVerfG, NZG 2011, 1241.
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regulatory provisions stipulate that both the head office and the statu-

tory seat must be located in Germany in order to prevent forum shop-

ping (e.g. section 33  paragraph 1 no. 6 of the Kreditwesengesetz; sec-

tion 23 no. 7 of the Kapitalan lage ge setz buch; section 8 paragraph 3 of the 

Versicherungsaufsichtsgesetz).50

12.1.1.3.3. Accounting law

The question as to whether accounting law must be qualified predominantly 

as part of the corporate law51 or as independent public law52 has been sub-

ject to controversy in legal doctrine. Scholars that qualify accounting law 

as public law regard the actual centre of administration as the appropri-

ate connecting factor.53 That leads to the same results as an application of 

corporate (accounting) law under the real seat theory. After the split of the 

international private law on cor po rations, and with regard to EU/EEA and 

US corporations, the question whether accounting law is corporate or public 

law became more rele vant.54 If accounting law is qualified as corpo rate law 

in both states, it follows the statute of corporate law. This is not the case 

in the relation ship with the United States, where accounting law is not part 

of corporate law.55 In an EU law context, scholars question the application 

of German accounting law to foreign corporations, referring to a conflict 

with the freedom of establishment as German accounting standards lose 

their purpose if domestic creditor protection provisions are not applicable.56 

50. Kindler, supra n. 31, at m.no. 422.
51. See Behrens/Hoffmann, supra n. 15, at Einl. B. m.no. B 118; H. Eidenmüller/M. Rehberg, 
Rechnungslegung von Auslandsgesellschaften, ZVglRWiss 2006, 427, 443; J. Hennrichs, 
Bilanz- und steuerrechtliche Aspekte der sog. Scheinauslandsgesellschaften, in K. P. Berger 
(ed.), Private and Commercial Law in a European and Global Context (2006), p. 387, 392; 
W. Schön, EU-Auslandsgesellschaften im deutschen Handelsbilanzrecht, in Festschrift 
für Andreas Heldrich (2005), p. 391.
52. Kindler, supra n. 31, at m.no. 273.
53. V. Bar, supra n. 40, at sec. 5.608; Kindler, supra n. 31, at m.no. 273, 277; A. Schuhmann, 
Die englische Limited mit Verwaltungssitz in Deutschland - Buchführung, Rechnungslegung 
und Strafbarkeit wegen Bankrotts, ZIP 2007, 1189.
54. H. Graf in Münchner Kommentar zum Bilanzrecht (2013), sec. 238 HGB m.no. 13.
55. T. Pyszka, Die US-amerikanische LLC mit tatsächlichem Verwaltungssitz in 
Deutschland, GmbHR 2015, 1077.
56. H. Kahle/B. Cortez, Zuzug von Kapitalgesellschaften im Ertragsteuerrecht, FR 
2014, 673, 682.
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12.1.1.3.4.  Insolvency law

According to article 3 paragraph 1 of Regulation 1346/2000/EC, the con-

necting factor of insolvency law is the centre of main interest (COMI).57 

It is presumed to be at the place of the re gis tered office, i.e. the statutory 

seat, in the ab sence of proof to the contrary. Accordingly, section 3 para-

graph 1 of the Insolvenzordnung (InsO) rules that the domestic court has 

jurisdiction.58 That follows from the consideration that most creditors of the 

company are located close to the centre of main inte rest.59 Jurisprudence has 

developed different concepts to identify the COMI and connected it with the 

“mind of management”, the “actual centre of administration” or the “busi-

ness activity”.60 For example, it has identified the COMI of a corporation 

with its statutory seat in Luxem bourg and place of effective management in 

the United States to be in Germany, based on the fact that the corporation 

established the sole business of conducting property management there.61 

12.1.2.  Tax law

12.1.2.1.  (Corporate) tax residence criteria

12.1.2.1.1.  Historical development

German corporate income tax relies on the coequal territorial con nec ting 

factors of seat and place of management since it arose from income tax by 

the Körper schaft steu ergesetz of 30 March 1920 (KStG 1920).62 Since then, 

the function and meaning of these criteria have chan ged only marginally. 

Former section 1 paragraph 1 No. 1 of KStG 1920 introduced the tax resi-

dence cri teria to limit the scope of tax liability and consequently section 1 

paragraph 2 of KStG 1920 determined that tax liability was limited to in-

come derived from domestic real estate and per manent estab lish ments, if 

the seat and place of management (Sitz und Ort der Leitung) were abroad. 

57. On the concept of COMI from a European perspective: M. Veder in Dourado (ed.), 
Movement of Persons and Tax Mobility in the EU: Changing Winds (IBFD 2013), p. 109, 
117 et seq.
58. Bayerisches Oberstes Landesgericht, 12 Nov. 2002, 1Z AR 157/02, ZIP 2003, 676.
59. BGH, 1 Dec. 2011, IX ZB 232/10, WM 2012, 142 m.no. 9; Kindler, supra n. 31, 
at m.no. 422.
60. Chr. Thole in J. Hennrichs/J. Kleindiek/Ch. Watrin (ed.), Münchner Kommentar 
zur Insolvenzordnung (3rd ed. 2016), art. 3 VO 1346/2000 m.no. 17-20.
61. AG Ludwigshafen, 4 July 2014, 3F IN 260/14, ZIP 2014, 1746.
62. RGBl. 1920, 393.
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With the revised KStG of 10 August 1925,63 the legislator had considered 

a residence criterion based on pre dominant domestic business activity, but 

abandoned the idea due to presumed restrictions in inter na tio nal law and 

for practical reasons.64 

12.1.2.1.2.  Seat

Pursuant to the legal definition in section 11 of the General Tax Code 

(Abgabenordnung, AO) the seat of the company is de termined by the law, 

the articles of association, the act of foun dation, the statute or by si milar 

legal acts. Therefore, the seat is a legal category building a link between 

tax law and civil law.65 The concept of seat was introduced by section 15 

paragraph 3 of the StAnpG of 16. October 193466  according to section 24, 

paragraph 80 of the Civil Code (BGB) and section 17 paragraph 1 s. 2 of 

the Civil Procedure Code (ZPO)67 and had been based on earlier jurispru-

dence that identified the seat as legal and purely formal cri te ria against the 

place of management as a matter of fact.68 In a slightly different wording, 

that definition was transferred into section 11 of AO 197769 and it has not 

changed since. 

Discussion whether a fictitious seat that is permissible according to civil law 

should be acknowledged in tax law, or whether it may constitutes a “sham 

seat” based on simulated legal acts that must not be accepted pursuant to 

section 41 paragraph 2 of the AO, is controversial.70 That will rarely be the 

case if all legal acts leading to a legal seat are effective according to civil 

law. Therefore, the courts and the majority of publications in the literature 

convincingly conclude that a mere letter box address without any sub  stance 

may also constitute a seat.71   

63. RGBl. 1925, 208.
64. Begründung zum Entwurf eines Körperschaftsteuergesetzes, Verhandlungen des 
deutschen Reichstags, Bd. 341 (1919/1920), 10, 20.
65. M. Lehner, Die steuerliche Ansässigkeit von Kapitalgesellschaften, RIW 1988, 
201, 205.
66. Steueranpassungsgesetz of 16 Oct. 1934, RGBl. I 1934, 925; A. Musil in Hübschmann/
Hepp/Spitaler, Abgabenordnung/Finanzgerichtsordnung, Kommentar, sec. 11 m.no. 3 
(Apr. 2014).
67. Musil, supra n. 66, at sec. 11 m.no. 18 (Apr. 2014).
68. RFH, 3 July 1934, I A 129/33, RFHE 36, 244, 248; RFH, 16 June 1931, I A 462/30, 
RFEH 29, 78, 79.
69. AO 1977 of 16.3.1976, BGBl. I 1976, 613.
70. So E.-M. Gersch in F. Klein (ed.), AO (13th ed. 2016), sec. 11 m.no. 4.
71. BFH, 31 Jan. 2002, V B 108/01, BStBl. II 2004, 622 m.no. 27; BFH, 27 June 1996, V R 
51/93, BStBl. II 1996, 620 m.no. 17; K. Buciek in A. Beermann/D. Gosch, Abgabenordnung/
Finanzgerichtsordnung, Kommentar, sec. 11 m.no. 21 (May 2011); K.-D. Drüen in 
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12.1.2.1.3.  Place of management

The place of management is legally defined in section 10 of the AO as 

the centre of chief business management (Mittelpunkt der geschäftlichen 
Oberleitung).72 That definition was in tro duced by section 15 paragraph 1 

of StAnpG of 16 October 1934.73 It is based on implementing pro visions 

on the Corporate Income Tax Act of 8 May 1926, other tax acts of 1926,74 

and on later jurisprudence.75 In a slightly changed wording, that concept 

was transferred into article 10 of AO 1977,76 and it has not changed since.77 

The definition in section 10 of AO 1977 consists of three central elements.78 

I t regards the most senior management level (Oberleitung), focuses on busi-

ness steering activities not on technical management or the most relevant 

business activi ties like research and development, production sites or indus-

trial service units (ge schäft lich),79 and it expresses a tie-breaker rule by 

weighting the place of the most important acti vities as crucial (Mittel punkt). 
As Joachim Englisch pointed out clearly in a pre vious national report, that 

leads to three questions concerning the relevant management activities in 

the context of the specific company (“what”), on the persons who are per-

forming them (“who”) and on the place of their activities (“where”).80

Chief business management (“what”)

The concept of chief business management has been developed by courts 

and doctrine under the influence of German corporate governance prin-

ciples. This is because it refers to acti vities that are usually reserved for 

K. Tipke/H.-W. Kruse (ed.), Abgabenordnung/Finanzgerichtsordnung, Kommentar, sec. 11 
m.no. 1 (Jan. 2016); Englisch, supra n. 19, at p. 486; U. Koenig in U. Koenig (ed.), AO 
(3rd ed. 2014), sec. 11 m.no. 3; Musil, supra n. 66, at sec. 11 m.no. 26 (Apr. 2014).
72. Sec. 10 AO: “Geschäftsleitung ist der Mittelpunkt der geschäftlichen Oberleitung”.
73. Steueranpassungsgesetz of 16.10.1934, RGBl. I 1934, 925.
74. Sec. 2 para. 2 Ausführungsbestimmungen zum KStG v. 8.5.1926 (RMBl. 1926, 
361) and Sec. 9 para. 2 Ausführungsbestimmungen zum ReichsbewertungsG und zum 
VStG v. 14.5.1926 (RMBl. 1926, 503) quoted after Musil, supra n. 66, at sec. 10 m.no. 1 
(Jan. 2016).
75. RFH, 3 July 1934, I A 129/33, RFHE 36, 244, 248; RFH, 16 June 1931, I A 462/30, 
RFHE 29, 78, 79.
76. AO 1977 of 16.3.1976, BGBl. I 1976, 613.
77. Musil, supra n. 66, at sec. 10 m.no. 4 (Jan. 2016).
78. Englisch, supra n. 19, at p. 487; M. Mössner, Steuerrecht international tätiger 
Unternehmen (4th ed. 2012), m.no. 2.66.
79. FG Münster, 17 June 2016, 9 K 593/13, EFG 2016, 1919 m.no. 102; RFH, 2 July 1936, 
III A 86/36, RStBl. 1936, 779.
80. Englisch, supra n. 19, at p. 487.
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executive management.81 It follows that the quality of chief business activi-

ties must be above mere administrative management on the one hand and 

below stra tegic decisions that are typically re ser ved for the shareholders 

on the other hand. For stock corporations, German corporate law distin-

guishes between command (Leitung) and management (Geschäftsführung) 

in sections 76 and 77 of the AktG, and doctrine has developed criteria to 

differen tia te between them.82 

Management is said to consist of activities in a narrow sense that are of cer-

tain importance for the regular day-to-day-management, e.g. factual, con-

tractual and organi zatio nal undertakings concerning the ordinary business 

operations of the company as a whole.83 These ma nage ment activities have 

to be distinguished from the participation of the owners or the supervisory 

board in strategic or extraordinary decisions.84 

Chief business managers (“who”)

As German stock corporation law follows the dualistic (two-tier) approach 

on the governance of public limited corporations,85 the management board 

(Vor stand), responsible for the management of the day-to-day business,86 

might ser ve as a prototype for a chief executive body, in contrast to the 

supervisory board (Aufsichtsrat) and the general assembly, as an executive, 

not advising, controlling, or steering, body. However, in rare cases, even 

controlling shareholders may be identified as chief executive manage ment. 

This is the case if they are not only using their shareholder rights to influ-

ence the legal re pre sen tatives of the corporation, but also to take over the 

role of the management itself by interfering with legal repre sentatives in 

day-to-day business.87 

81. BFH, 16 Dec. 1998, I R 138/97, BStBl. II 1999, 437 m.no. 13; Musil, supra n. 66, 
at sec. 10 m.no. 15 (Jan. 2016).
82. Koch, supra n. 5, at sec. 12 m.no. 8. 
83. FG Münster, 17 June 2009, 9 K 593/13, EFG 2016, 1923 m.no. 101; Niedersächsisches 
FG, 30 Apr. 2010, 6 K 276/05, juris m.no. 92; BFH, 9 July 2003, I R 4/02, BFH/NV 2004, 
83 m.no. 18; BFH, 19 March 2002, I R 15/01, BFH/NV 2002, 1411 m.no. 16; BFH, 
16 Dec. 1998, I R 138/97, BStBl. II 1999, 437 m.no. 13; BFH, 15 Oct. 1997, I R 76/95, 
DStRE 1998, 233 m.no. 12; BFH, 7 Dec. 1994, I K 1/93, BStBl. II 1995, 175 m.no. 31.
84. BFH, 7 Dec. 1994, I K 1/93, BStBl. II 1995, 175 m.no. 31.
85. See J. Armour/H. Hansmann/R. Kraakman in R. Kraakman et al. (ed.), The Anatomy 
of Corporate Law (2nd ed. 2009), p. 1, 13; A. Cahn/D. Donald, Comparative Company 
Law (2010), p. 302; H. Roth/P. Kindler, The Spirit of Corporate Law (2013), p. 91.
86. Koch, supra n. 5, at sec. 76 AktG m.no. 8.
87. BFH, 26 May 1970, II 29/65, BStBl. II 1970, 759; BFH, 17 July 1968, I 121/64, 
BStBl. II 1968, 695 m.no. 25; RFH, 25 July 1935, III A 98/35, RStBl. 1935, 1366; Musil, 
supra n. 66, at sec. 10 m.no. 17 (Jan. 2016); differentiating T. Töben/D. Birk, Place of 
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Centre of the most important management activities (“where”)

In contrast to corporate law jurisdiction and doctrine,88 recent tax jurisdic-

tion and the majority of publications in the literature identify the place 

of chief executive manage ment on the basis of activities, the issuance of 

declarations or the place of decision building,89 irrespective of the place of 

the impact of those acti vities. A contrary view follows the corporate law 

doc trine, but assumes that chief management decisions in general become 

effective at the place of the head office. 

German courts presume that the crucial activities and decisions are devel-

oped in the office of the central commercial management of the corporation,90 

even though it is not a prerequisite. If the central commercial manage ment 

has no office at the corporation, an office at the private place(s) of residence 

of the rele vant chief executive manager(s) might be identified relying on the 

general criteria.91 

Multiple and nil places of management

Doctrine and occasional case law acknowledges the existence of more than 

one place of management.92 According to the jurisdiction, there are rare 

cases where it is not possible to identify the centre point of chief executive 

management, i.e. if several persons are res pon sible for equivalent manage-

ment duties and perform those from different places.93 Not being able to 

Management – An Analysis of German Case Law in H. Jochum/P. Essers/M. Lang/N. 
Winkeljohann/B. Wimann, Practical Problems in European and International Tax Law. 
Essays in Honour of Manfred Mössner, (2017), p. 499 at 519.
88. Supra n. 39, at sec. 12.1.1.2.2.; BGH, 21 Mar. 1986, V ZR 10/85, BGHZ 97, 269.
89. FG Münster, 17 June 2016, 9 K 593/13, EFG 2016, 1919 m.no. 101; BFH, 5 Nov. 2014, 
IV R 30/11, BStBl. II 2015, 601 m.no. 27; BFH, 3 July 1997, IV R 58/95, BStBl. II 1998, 86 
m.no. 21; BFH, 23 June 1992, IX R 182/87, BStBl. II 1992, 972 m.no. 15; BFH, 23 Jan. 1991, 
I R 22/90, BStBl. II 1991, 554 m.no. 18; BFH, 21 Sept. 1989, V R 55/84, BFH/NV 1990, 353 
m.no. 9; BFH, 21 Sept. 1989, V R 32/88, BFH/NV 1990, 688 m.no. 10; BFH, 29 Apr. 1987, 
X R 6/81, BFH/NV 1988, 63 m.no. 17; BFH, 11 Apr. 1984, I R 82-84/80, BFH/NV 1986, 
255 m.no. 8; Drüen, supra n. 71, at sec. 10 m.no. 2a (Jan. 2016); Mössner, supra n. 78, at 
m.no. 2.72; Musil, supra n. 66, at sec. 10 m.no. 31 (Jan. 2016); H. Schaumburg, Internationales 
Steuerrecht (3rd ed. 2011), m.no. 6.2.; Töben/Birk, supra n. 87, p. 514.
90. FG Münster, 17 June 2016, 9 K 593/13, EFG 2016, 1919 m.no. 102; BFH, 3 Apr. 2008, 
I B 77/07, BFH/NV 2008, 1445; BFH, 23 Jan. 1991, I R 22/90, BStBl. II 1991, 554.
91. BFH, 9 July 2003, I R 4/02, BFH/NV 2003, 83 m.no. 19; BFH, 7 Sept. 1993, VII B 
169/93, BFH/NV 1994, 193; BFH, 23 Jan. 1991, I R 22/90, BStBl. II 1991, 554 m.no. 18.
92. Drüen, supra n. 71, at sec. 10 m.no. 9 (Jan. 2016); Mössner, supra n. 78, at m.no. 2.76; 
Musil, supra n. 66, at sec. 10 m.no. 41 (Jan. 2016); BFH, 5 Nov. 2014, IV R 30/11, BStBl. 
II 2015, 601 m.no. 30; criticizing Töben/Birk, supra n. 87, at pp. 510-512.
93. BFH, 5 Nov. 2014, IV R 30/11, BStBl. II 2015, 601 m.no. 30; BFH, 30 Jan. 2002, 
I R 12/01, BFH/NV 2002, 1128; BFH, 16 Dec. 1998, I R 138/97, BStBl. II 1999, 437; 
BFH, 15 Oct. 1997, I R 76/95, BFH/NV 1998, 434.
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identify one unique place of management can not lead to a rando mized 

allocation nor to the absence of recognition of a place of management. 

Supporters of that opinion ad ditio nally refer to modern business reality 

and communication technologies. Decentralized collective management 

structures have become more common and following mergers of equals the 

members of chief executive management often remain in different places.94 

Whether an absence of any management is possible and, if so, what conse-

quences have to be drawn from it is controversial.95

12.1.2.1.4.  Comparison with other common residence criteria

In comparison with the internationally most common criteria, German tax 

law traditionally focuses on two coequal and alternative criteria: seat and 

place of management.96 The place of incorporation is not addressed by tax 

law, but as the (legal) seat determines the place of registration in the local 

commercial register and the place of incorporation is determined by the 

place of registration, the seat usually corres ponds to the place of incor-

poration. The residence and nationality of the directors, shareholders and 

the location of the parent company are not relevant as long as they do not 

influence the centre of chief executive management. The location of the 

bookkeeping is the weakest indicator of the centre of chief executive man-

agement and is usually irrelevant. 

12.1.2.2.  (Other) functions of tax residence

12.1.2.2.1.  Corporation tax and income tax

Connected with the burden of unlimited tax liability, personal exemptions 

pursuant to section 5 paragraph 1 of the KStG are dependent on a domestic, 

EU or EEA fiscal domicile in section 5 paragraph 2 no. 2 of the KStG. The 

same criteria are applied to identify foreign corporations along the lines of 

section 7 paragraph 1 and section 8 paragraph 2 of the Außensteuergesetz 

(AStG). The principle of territoriality is also relevant in the German concept 

of group taxation. To form a fiscal group, in order to attribute profits and 

losses of subsidiary companies to one parent company, the subsidiary com-

pany (Organgesellschaft) needs to ha ve a domestic place of management 

94. Drüen, supra n. 71, at sec. 10 m.no. 9 (Jan. 2016); Musil, supra n. 66, at sec. 10 
m.no. 41 (Jan. 2016).
95. Töben/Birk, supra n. 87, pp. 512-514.
96. See M. Lehner, Die steuerliche Ansässigkeit von Kapitalgesellschaften, RIW 1988, 
201, 204.
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and a legal seat in an EU/EEA Member State according to section 14 para-

graph 1 of the KStG. 

The availability of exceptions from the definitive effect of a final withhold-

ing tax on dividends, and other capital in come paid by domestic corpora-

tions for non-resident corporations with a limited tax liabi lity, require a seat 

or place of management in another EU/EEA Member State, according to 

section 32 paragraph 4 and paragraph 5 no. 1 lit b of the KStG.

The limited tax liability of foreign corporations and other persons is linked 

to the domestic fiscal residence in different ways. Pursuant to section 49 

paragraph 1 no. 2e Einkommensteuergesetz (EStG), capital gains and 

losses from the disposal of shares are subject to limited tax liabi lity only 

if they represent shares of a corporation with a domestic seat or place 

of management. Similarly, pursuant to section 49 paragraph 1 no. 5a of 

the EStG, dividends and interests are subject to limited tax liability if 

the creditor has its seat or place of management in Germany. The place 

of management also becomes relevant as one of the criteria to identify 

a permanent establishment pursuant to section 12 s. 2 no. 1 of the AO 

(Geschäftsleitungsbetriebsstätte).

12.1.2.2.2.  Local business tax

As the local business tax (Gewerbesteuer) in general is based on a perma-

nent establishment in the territory of a municipality, it is independent of the 

fiscal domicile of a corporation, as long as it does not concern a permanent 

establishment. However, the place of management of a corporation becomes 

relevant if it is located in a state with which Germany has not concluded a 

double taxation agreement. In that case, pursuant to section 2 paragraph 6 

of the GewStG, domestic income is not within the scope of the local income 

tax if it is not within the scope of limited tax liability along the lines of sec-

tion 49 of the EStG, and the state where the place of management is located 

does not tax such income on a similar basis.97 

12.1.2.2.3.  Withholding tax

The fiscal residence of a corporation forms a common territorial link on 

withholding duties. The German payroll tax (Lohnsteuer) is designed as 

a withholding tax on wages and is charged and paid by the employer on 

97. Englisch, supra n. 19, at p. 485.
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account of the employee. This duty of the employer presupposes a territorial 

link in the form of his seat, place of management, permanent estab lishment 

or permanent representative pursuant to section 38 paragraph 1 s. 1 no. 1 

of the EStG. The withholding tax on dividends and capital gains from the 

disposal of shares is linked to the domestic fiscal residence of the debtor 

(corporation) pursuant to section 43 paragraph 3 of the EStG or of the pay-

ing agent pursuant to section 43 paragraph 1 no. 7 of the EStG.98

12.1.2.2.4.  Inheritance, gift and wealth tax 

Corresponding to section 1 paragraph 1 of the KStG, the fiscal domicile of 

a corporation establishes its own unlimited tax liability on gift tax pursuant 

to section 2 paragraph 1 no. 1 lit. d and no. 2 of the Inheritance and Gift 

Tax Act (Erbschafts- und Schenkungsteuergesetz, ErbStG), determined by 

its seat or place of management. In addition, the fiscal domicile of the cor-

poration determines the tax base of the inheritance and gift tax by qualifying 

its shares as taxable domestic assets pursuant to section 121 no. 4 of the 

Valuation Act (Bewertungsgesetz, BewG); section 2 paragraph 1 no. 3 of the 

ErbStG. Similarly, the fiscal residence of a corporation had followed from 

section 1 paragraph 1 no. 2 of the Wealth Tax Act (Vermögenssteuergesetz, 

VStG) on the former wealth tax, which is no longer levied.99 

12.1.2.2.5.  Procedural law

Pursuant to section 20 of the AO, the fiscal residence of a cor poration is 

determined by the competent tax authority based on criteria primarily relat-

ing to the place of manage  ment (paragraph 1),100 secondarily to the seat 

(paragraph 2), to the location of the most valuable assets (paragraph 3), and 

lastly to the main bus iness activities (paragraph 4). 

98. K. Lindberg in B. Heuermann/P. Brandis (ed.), Blümich, EStG/KStG/GewStG, 
Kommentar, sec. 43 EStG m.no. 18-20 (Sept. 2016).
99. The constitutional court identified the valuation rules of the former VStG as un-
constitutional and ordered the legislator to revise those rules before 31 Dec. 1996. This 
has not happened; see R. Seer in K. Tipke/J. Lang, Steuerrecht (21st ed. 2015), sec. 16 
m.no. 61; BVerfG, 22 June 1995, 2 BvL 37/91, BVerfGE 93, 121.
100. See on foreign corporations, R. Sunder-Plassmann in Hübschmann/Hepp/Spitaler, 
Abgaben ordnung/Finanz gerichts ordnung, Kommentar, sec. 20 m.no. 18a.
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12.1.2.3.  Practice of tax administration, advance rulings and 
mutual agreements

The centre of chief executive management has to be identified in an overall 

assessment of the facts on a case-by-case decision.101 As the seat and place 

of management establish tax duties, the burden of proof is laid on the tax 

authorities as long as the taxpayer cooperates by contributing the relevant 

information102 in his sphere.103 It  is possible to obtain an advance ruling (Ver-
bind liche Aus kunft) on that assessment according to section 89 paragraph 2 

of the AO, as it is a perpetually relevant question,104 and the assessment 

might be subject to a domestic mutual agreement on the facts (tat sächliche 
Verstän di gung).105 

12.1.2.4.  Anti-avoidance rules and principles

German general anti-avoidance rules and principles are equally applicable 

under domestic and cross-border circumstances.106 In the case of pseudo-

foreign corporations, the two approaches to identify the place of manage-

ment according to section 10 of the AO and the use of abusive structures 

according to the general anti-avoidance rule in section 42 of the AO over-

lap. Jurisprudence firmly indicates that both ques tions must be treated 

 separately.107 

According to recent case law and doctrine on the cases of pseudo-foreign, 

domicile or letter-box companies, neither the resi dence nor the existence 

of the foreign company is challenged in its entirety but only the alloca-

tion and the characterization of earnings and expenses.108 It follows that the 

101. U.-C. Dissars, Kriterien zur Bestimmung des Orts der Geschäftsleitung einer 
Gesellschaft nach sec. 10 AO, DStZ 2011, 21, 26.
102. On the scope of the duty to contribute relevant information: FG Münster, 18 Aug. 2014, 
6 V 1932/14, EFG 2014, 1936.
103. FG Baden-Württemberg, 6 May 2015, 1 K 1674/13, EFG 2015, 1776 m.no. 35; 
R. Seer in Tipke/Kruse, Abgabenordnung/Finanzgerichtsordnung, Kommentar, sec. 88 
m.no. 33 (Aug. 2013); on the practice of fact finding: J. Schönfeld, Steuerliche Ansässigkeit 
von Kapitalgesellschaften, IStR 2014, 693, 697.
104. R. Seer in Tipke/Kruse, Abgabenordnung/Finanzgerichtsordnung, Kommentar, 
sec. 89 m.no. 33 (Jan. 2012).
105. BFH, 22 Aug. 2012, I B 87/11, BFH/NV 2013, 6 m.no. 14; BMF of 30 July 2008, 
IV A 3-S 0223/07/10002, BStBl. I 2008, 831.
106. BFH, 29 Oct. 1997, I R 35/96, BStBl. II 1998, 235 m.no. 18.
107. BFH, 11 Feb. 2014, III B 16/13, BFH/NV 2014, 673 m.no. 8; BFH, 19 Mar. 2002, 
I R 15/01, BFH/NV 2002, 1411; BFH, 1 Dec. 1982, I R 43/79, BStBl. II 1985, 2 m.no. 10.
108. BFH, 2 Mar. 2016, I R 73/14, BStBl. II 2016, 887 m.no. 23; FG Baden-Württemberg, 
6 May 2015, 1 K 1674/13, EFG 2015, 1776 m.no. 36; P. Fischer in Hübschmann/Hepp/
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legal effects of anti-avoidance rules consequently do not concern the actual 

residence but far more the attri bu tion of income,109 even though the crite-

ria of substance might resemble residence criteria110 and the consequences 

are often assumed to be the non-recognition of a domestic corporation.111 

Statutory general anti-avoidance rules, such as the anti-treaty-shopping 

provision of section 50d paragraph 3 of the EStG,112 or, more generally, the 

CFC rules in section 7 ff. of the AStG, do not chal lenge the place of resi-

dence or the existence of a corporation, but provide rules on (alternative or 

additional) profit attri bu tion.113 

12.2.  (Tax) residence in an international (cross-border) 
context

12.2.1.  Residence in tax treaties

12.2.1.1.  Criteria in tax treaty practice

12.2.1.1.1.  Treaty policy

Developments in tax treaty policy

Article 4 of the German Model Treaty of 23 August 2013 (GMT)114 on the 

definition of residence fully cor responds with article 4 of the OECD Model 

Spitaler, Abgaben ordnung/Finanzgerichts ordnung, Kommentar, sec. 42 m.no. 281; 549 
et seq. (June 2009).
109. FG Baden-Württemberg, 6 May 2015, 1 K 1674/13, EFG 2015, 1776 m.no. 36. 
110. BFH, 27 Aug. 1997, I R 8/97, BStBl. II 1998, 163.
111. O. H. Jacobs/D. Endres/Ch. Spengel in D. Endres/Ch. Spengel, Besteuerung von 
ausländischen Kapitalgesellschaften inländischer Investoren (8th ed. 2016), p. 399; F. Kaiser, 
Zur Anerkennung funktionsschwacher Gesellschaften im deutschen Steuerrecht – Directive 
Shopping in Luxemburg, IStR 2009, 121, 129; M. Klein, Internationale Einkünftezurechnung 
in R. Hüttemann, Gestaltungsfreiheit und Gestaltungs miss brauch im Steuerrecht, DStJG 
33 (2010), 243, 260; Schönfeld, supra n. 103, at 693, 696.
112. See on sec. 50d para. 3 EStG and its possible conflict with arts. 43 & 48 TFEU: FG 
Köln, 31 Aug. 2016, 2 K 721/13, BB 2016, 2966, ECJ, C-613/16; FG Köln, 8 July 2016, 
2 K 2995/12, EFG 2016, 905, ECJ, C-504/16; H. Kahle/C. Biebinger/M. Wildermuth, 
Aggressive Steuerplanung und Treaty-/Directive-Shopping im Binnenmarkt, Ubg 2014, 
285; F. Ferrara, sec. 42 AO und Missbrauchsklauseln im internationalen Steuerrecht, ISR 
2014, 296, 297.
113. D. Gosch, Missbrauchsabwehr im Internationalen Steuerrecht in M. Achatz, 
Internationales Steuerrecht, DStJG 36 (2013) 201, 211 f.
114. Federal Ministry of Finance, Model for negotiation of agreements for the avoidance 
of double taxation and the prevention of fiscal evasion with respect to taxes on income 
and on capital, IVB2 - S 1301/13/10009, IStR 2013, 46 and IStR 2014, 440.
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2014. This is the case for one third of all German DTCs,115 e.g. in the ones 

recently concluded with Turkmenistan, Armenia, Costa Rica, Luxembourg, 

Ireland, Spain, Cyprus, Albania, Austria, Uruguay and Jersey.

In other recent DTCs, the definitions deviate. In the DTC with Japan, the 

criterion “head or main office” was added to the place of management crite-

rion. In the DTC with Australia, the more specific criteria of place of man-

agement or similar cri teria have been abandoned unilaterally by Australia. 

In the DTC with China, the “place of management” criterion has been 

narrowed down to a “place of effective management” and sup plemented 

by the criterion “place of incorporation”. In the DTCs with Philippines, 

the Netherlands, Hun gary, the United Kingdom and Bulgaria, the criterion 

“place of incor pora tion” has been added, in the DTC with Liechtenstein, 

the criterion “place of foundation or incorporation” and in the DTC with 

Turkey, “legal head office”. In the DTC with Mauritius, the criterion place 

of management was unilaterally substituted by the prerequisite of incorpo-

ration and the place of effective management by Mauritius. The DTC with 

the United Arab Emirates (UAE) contains a differently structured defini-

tion of residence in article 4. From a German perspective, tax liability is 

the only relevant criterion while, for the UAE, a com pany has to be firstly 

incorporated and secondly have its place of effective management in the 

UAE and thirdly be beneficially owned exclu sively by domestic residents 

to be viewed as a resident.

Other international agreements

Germany has concluded 150 bilateral investment treaties (BITs) since 

1959.116 Its  competence to do so remained after the Lisbon Treaty through 

articles 7-11 of Regulation (EU) No 1219/2012.117 The treaty policy is docu-

mented in the German Model Treaties on BIT of 2005118 and 2008/2009.119 

The 2005 German Model Treaty followed the seat theory according to 

German international private law.120 Correspondingly, in most of the trea-

ties concluded since 1959, Germany grants protection to corporations if 

they have their seat in German territory, while the other contracting parties 

115. See Englisch, supra n. 19, at p. 496.
116. Not all of them entered into force, see M. Krajewski/J. Ceyssens, Internationaler 
Investitionsschutz und innerstaatliche Regulierung, Archiv des Völkerrechts 45 (2007), 
180, 184. 
117. OJ L 351/40 of 20.12.2012. 
118. German Model Treaty 2005, Archiv des Völkerrechts 45 (2007), 276.
119. J. Griebel, Einführung in den Deutschen Mustervertrag über die Förderung und 
den gegenseitigen Schutz von Kapitalanlagen von 2009, IPRax 2010, 414.
120. Art. 1 no. 3 lit. a German Model Treaty 2005, Archiv des Völkerrechts 45 (2007), 
276; Krajewski/Ceyssens, supra n. 116, at 180, 187.
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might follow either seat, incor poration or control criteria. “Seat” is defined 

in accordance with transnational doctrine by reference to the place of main 

business activity.121 Re sidence criteria have been extended by arbitral juris-

prudence to domestic controlled foreign corporations.122 

In the recent German Model Treaty 2008/2009, the respective provision 

has changed. Pursuant to article 1 no 3 (a), a corporation is deemed to be a 

German resident if it has been incorporated according to domestic law or the 

law of an EU/EEA Member State. This corresponds to article 1 no. 7 of the 

Energy Charter Treaty of 17 December 1994, which follows the incorpora-

tion theory.123 The Comprehensive Economic Trade Agreement with Canada 

of 30 October 2016124 follows the incorporation theory as well, as en terprise 

is defined as an “entity con stituted or organised under applicable law” in 

article 1.1. A recent proposal for a new version of the German model treaty 

takes into account for case law letter-box and shell com panies in investment 

protection law125 by adding the criteria of the substantial business activities 

and control.126

12.2.1.1.2.  Tax liability

In accordance with article 4 paragraph 1 s. 1 of the GMT, in almost all 

treaties concluded by Ger many, the first element of the residence definition 

is tax liability under the laws of the res pec tive state.127 From a German per-

spective, this refers to the unlimited tax liability of a re si dent as a subject of 

tax (unbeschränkte Steuerpflicht) in general. There is a consensus that it is 

not relevant whether one’s income is actually subject to tax or taxed at all,128 

but w hether fully tax-exempt legal entities, e.g. charities, pensions funds, 

collective in vest ment vehicles, are liable to tax along the lines of article 4 

paragraph 1 of the GMT is open to debate. The maj ority in doc trine and 

recent case law indicate the purpose of article 4 paragraph 1 as a dis tri-

butive rule and ap pro ve the general tax liability of per so nally tax-exempt 

121. Krajewski/Ceyssens, supra n. 116, at 180, 187.
122. Critcizing: Krajewski/Ceyssens, supra n. 116, at 180, 191.
123. K. Ipsen, Völkerrecht (6th ed. 2014), p. 760.
124. COM(2016) 444, 5.7.2016.
125. Pac Rim Cayman LLC (U.S.) v. Republic of El Salvador, 1. June 2012, ICSID Case 
No. ARB/09/12.
126. M. Krajewski, Modell-Investitionsschutzvertrag mit Investor-Staat-Schiedsverfahren 
für Industriestaaten unter Berücksichtigung der USA, 2016, p. 7 f.
127. On the exception of Bolivia: Englisch, supra n. 19, at p. 496 f.
128. BFH, 29 Jan 2003, I R 6/99, BStBl. II 2004, 1043 m.no 17; C. Pohl in Schönfeld/
Ditz, DBA, 2013, art. 4 m.no 25; M. Lehner in Vogel/Lehner, DBA (6th ed. 2015), art. 4 
m.no 77.
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per sons.129 After a general reform of the German funds taxation,130 which 

has come into effect on 1 January 2018, retail funds will no longer be fully 

tax exempt but only taxed on their domestic income. It might follow that this 

partial exemption has the effect of a loss of residence according to article 4 

paragraph 1 s. 2 of the GMT.131 

12.2.1.1.3.  Territorial connecting factors

Place of management

In accordance with article 4 paragraph 1 s. 1 of the GMT, most German 

treaties include the additional ter ritorial connecting factor “place of man-

agement” that is relevant to corporations.132 There is a con sensus that this 

criterion is not an autonomous treaty concept and that it therefore has to 

be in ter  pre ted according to the corresponding criterion of the state where 

the residence is questioned.133 From   the German point of view, this leads to 

the aforementioned legal definition of the “place of mana gement” in sec-

tion 10 of the AO through the provision of unlimited corporate tax liability 

in section 1 paragraph 1 of the KStG. Where German treaties use that or 

the similar criteria of the “place of effective management” or the “place 

of head or main office”, these concepts must be interpreted in accordance 

with the definition in section 10 of the AO as “centre of chief bu siness 

management”.134

Other  criteria of similar nature

There is consensus in German doctrine that the residual link of article 4 

paragraph 1 s. 1 of the GMT, “or any other criterion of a similar nature” 

as the other criteria in GMT, OECD Model and treaty practice “place of 

129. BFH, 6 June 2012, I R 52/11, BStBl. II 2014, 240 m.no 12; FG München, 13 June 2003, 
7 K 3871/00, EFG 2004, 478; D. Dürrschmidt, Abkommensrechtliche Ansässigkeit von 
steuerbefreiten Investmentfonds und anderen steuerbefreiten Rechtsträgern, IWB 2012, 
818; Englisch, supra n. 19, at p. 497; Lehner, supra n. 128, at art. 4 m.no 83; Pohl, supra 
n. 128, at art. 4 m.no 26.
130. Gesetz zur Reform der Investmentbesteuerung, 26.7.2016, BGBl. I 2016, 1730.
131. M. Helios/A. Mann, Das Gesetz zur Reform der Investmentbesteuerung, Der Betrieb, 
Sonderausgabe 1/2016, 11.
132. Englisch, supra n. 19, at p. 499.
133. Id., at p. 498; V. Kluge, Internationales Steuerrecht (4th ed. 2000), m.no R 171; 
Lehner, supra n. 128, at art. 4 m.no 90; F. Wassermeyer/ C. Kaeser in Wassermeyer, DBA, 
art. 4 MA m.no 31 (Mar. 2013); K-M. Wilke in D. Gosch/H.-K. Kroppen/S. Grotherr, 
DBA (24th supplement 2013), art. 4 m.no 8.
134. Englisch, supra n. 19, at p. 499; B. Kaminski in G. Strunk/B. Kaminski/S. Köhler, 
Außensteuergesetz/Doppelbesteuerungsabkommen, 2014, art. 4 m.no 27 (Oct. 2014); Lehner, 
supra n. 128, at art. 4 m.no 105; Wilke, supra n. 133, at art. 4 m.no 16.
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management”, “seat”, “place of incorporation” etc., must be interpreted as 

alternative “territorial” links. Con se quently, it is widely agreed that citizen-

ship cannot be a criterion of similar nature.135 That limitation leads to a 

controversy on the question whether the legal seat might be a criterion of 

a similar nature. 

Some scholars identify the legal seat as a criterion of similar nature because 

it refers to a geographical location, in analogy with the “criterion of a simi-

lar nature” in section 11 of the AO.136 This should also apply if the “seat” 

is explicitly expressed as an alternative criterion in article 4 paragraph 1 of 

the relevant treaty. Even the “legal head office”, “the place of incorpora-

tion”, etc. will be interpreted in the same way as section 11 of the AO.137 

Other scholars underline the character of the legal seat in corporate law and 

ex press reservations as the seat is a matter of free choice for the members 

of the corporation.138 Since the statutory seat in company law can be cho-

sen purely fictitiously, independently of the place of management, business 

activity etc., it cannot refer to a territory but only, like citizenship, to a 

legal system.139 A convincing compromise has been iden tified in a narrow 

interpretation of the criterion of similar nature and a case-by-case analysis 

of the mere character of the legal seat as a genuine ter ri to rial link. This is 

the case if the legal seat refers to a place where the corporation is sub stan-

tially active.140

12.2.1.2.  Tie-breaker rules

Most German treaties and the German Model Treaty correspond with the 

OECD Model on the tie-breaker rule contained in article 4 paragraph 3 on 

multiple corporate residence.141 Recent DTCs with Albania, China, Costa 

Rica, Cyprus, Hungary, Ireland, Liechtenstein, Luxembourg, Mauritius, the 

Netherlands, Spain, Turkmenistan, the United Kingdom and Uruguay con-

tain a provision identical to article 4 paragraph 3 of the OECD Model. The 

DTCs with the Philippines and Australia complement the regular tie-breaker 

135. Kaminski, supra n. 134, at art. 4 m.no 29; Lehner, supra n. 128, at art. 4 m.no 32 
and 111 (Oct. 2014); Wilke, supra n. 133, at art. 4 m.no 18. 
136. Kaminski, supra n. 134, at art. 4 m.no 29; Lehner, supra n. 128, at art. 4 m.no 
31 (Oct. 2014); Lehner, supra n. 128, at art. 4 m.no 110; M. Lehner, Die steuerliche 
Ansässigkeit von Kapitalgesellschaften, RIW 1988, 201, 213; B. Runge, CDFI LXXIIa 
(1987), p. 161, 170.
137. For examples from treaty practice, see Englisch, supra n. 19, at p. 500 f.
138. Wilke, supra n. 133, at art. 4 m.no 19.
139. Wassermeyer/Kaeser, supra n. 133, at art. 4 MA m.no 42 (Mar. 2013).
140. Id.
141. Englisch, supra n. 19, at p. 505.
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rule of deemed residence at the place of effective management with a mutual 

agreement procedure if such a place cannot be identified. The DTC with 

Australia additionally counts common criteria, such as the places of man-

agement and of incorporation, and provides a residual rule of no residence 

unless a mutual agreement procedure has been applied. 

The DTCs with Armenia, Turkey and Mexico, like the older DTCs with 

Canada, Estonia, Latvia, Lithuania, Liberia and the United States, refer to a 

mutual agree ment proce dure without weighting any criteria. Similarly, the 

DTC with Japan refers to a mutual agreement procedure considering the 

place of effective management, the place of head or main office, the place 

of incorporation or constitution and other relevant factors. The DTC with 

Bulgaria contains no tie-breaker rule in article 4 itself but in its Protocol. 

It refers to a mutual agreement procedure and first gives weight and then 

autonomously defines the place of effective management. On the other 

hand, the DTCs with Jersey and the UAE, as well as the older DTC with 

Kuwait have no tie-breaker rule on the residence of corporations at all.142 

12.2.1.3.  Anti-avoidance provisions

German treaty policy tends to implement general anti-avoidance provisions 

by including a reservation that allows for the application of general and 

specific anti-avoidance provisions in domestic law, e.g. section 42 of the 

AO and section 50d paragraphs 3 and 9 of the EStG. The German model 

treaty provides a pro totype for such a reservation in article 28, which has 

been implemented in most of the recent DTCs.143 

The DTC with Switzerland is a special case as it includes several anti-

avoidance provisions on residence in its article 4 paragraphs 4-8.144 Apart 

from that, neither the German model treaty nor most of the treaties con-

cluded by Germany contain anti-avoi   dance provisions, such as limitation 

of benefits (LOB) clauses. Such a clause is only included in exceptional 

cases. Article 28 of the DTC with the United States provides additional 

residence cri teria to identify qualified persons, e.g. the stock market or the 

main place of management and supervision of publicly listed companies 

(“publicly-traded corporations test” and “inter natio nal head quarters test”) 

142. Which are not necessary in the case of Kuwait and the UAE due to the special 
connecting factors (see Lehner, supra n. 128, at art. 4 m.no 295).
143. A. Linn, Abkommensmissbrauch und Missbrauchsklauseln in Wassermeyer, 
Doppelbesteuerung, Zum 75. Geburtstag von Franz Wassermeyer (2015), p. 115, 117; 
R. Prokisch in Vogel/Lehner, DBA (6th ed. 2015), art. 1 m.no 135.
144. See Lehner, supra n. 128, at art. 4 m.no 152.
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and the residence of share holders, complemented with an “ownership test” 

and a “business activity test”.145 Diffe rent types of LOB clauses in article 21 

of the DTC with the UAE and article 23 of the DTC with Kuwait refer to 

the residence of shareholders and beneficiaries as well as to main business 

purpose tests.146 Article 31 of the DTC with Liechtenstein is similar to LOB 

clauses and e.g. includes a business activity test and a reservation for the 

referral to domestic anti-avoidance rules.147

LOB clauses are subject to criticism in doctrine because of their conflict 

with constitutional law and EU/EEA law especially following the Test 
Claimants (2006) decision by the ECJ.148 This led to modifications of the 

LOB clause in the DTC with the United States through the implementation 

of a derivative benefits test in article 28 paragraphs 3 and paragraph 8 lit 

c and it has been the cause of a provision in the protocol to the DTC with 

Liechtenstein addressed especially to article 31, which allows for the sus-

pension of ele ments of that article if they are identified as being irreconcil-

able with superior legal rules.149

12.2.1.4.  Mutual agreements

The recommendation in the OECD BEPS Project Report on Action 6 to 

abandon the tie-breaker provision based on the effective place of manage-

ment and to leave the matter to be settled by mutual agreement has met 

with criticism. It has been argued that the common tie-breaker rules had 

proven to be re liable and lead to adequate results in most cases. In contrast, 

mutual agree ment procedures were complex to handle and tended to be 

protracted and less reliable.150 Nevertheless, the Federal Ministry of Finance 

145. R. Eicke, Das Phänomen des Treaty Shoppings und Limitation on Benefits-Klauseln, 
in Wassermeyer, Doppelbesteuerung, Zum 75. Geburtstag von Franz Wassermeyer (2015), 
441, 443 f; H. Schnittker, Limitation-on-Benefits-Klauseln – eine Bestandsaufnahme, IStR 
2012, 720, 721.
146. F. Burmeister, in Wassermeyer, DBA, art. 21 VAE m.no 4, 8 (May 2012); F. Hundt, 
in F. Wassermeyer (ed.), DBA, art. 23 Kuwait m.no 10, 14 (Oct. 2009).
147. R. Kammeter in F. Wassermeyer, DBA, art. 31 Liechtenstein m.no 1, 24 (Aug. 2014); 
E. Reimer in A. Raupach et al (ed.), Praxis des Internationalen Steuerrechts (2013), 211. 
148. Eicke, supra n. 145, at 441, 445 f; H. Schnittker, Limitation-on-Benefits-Klauseln – 
eine Bestandsaufnahme, IStR 2012, 720, 722.
149. Questioning the effect of that rule: R. Kammeter in F. Wassermeyer, DBA, 
Stand August 2014, art. 31 Liechtenstein m.no 36.
150. C. Jochimsen, Der Missbrauch von Doppelbesteuerungsabkommen – die (Ab)Wege 
der OECD, IStR 2014, 865, 871 f; G. Rautenstrauch, BEPS-Aktionspunkt 6: Verhinderung 
von Abkommensmissbrauch – Überblick und erste Schlussfolgerungen zum OECD-Bericht, 
IWB 2015, 95, 104.
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has announced that it will consider the proposal alongside the other propos-

als of the BEPS Project.

12.2.2.  Tax implications of the cross-border change of 
residence

12.2.2.1.  Corporate immigration

12.2.2.1.1.  Change of actual seat of effective management

Implications for the corporation

Immigrating to Germany from an EU/EEA Member State that follows the 

incorporation theory, e.g. the United Kingdom, by establishing a domestic 

actual seat of effective management will constitute unlimited tax liability 

of the corporation according to section 1 paragraph 1 of the KStG and sec-

tion 10 of the AO. It follows that all corporate assets, liabilities and funds 

will initially be qualified and assessed as business assets according to sec-

tion 8 paragraph 1 s. 1 of the KStG, section 4 paragraph 1 s. 8 of the EStG 

with their present market value pursuant to section 6 paragraph 1 no. 5a of 

the EStG. A pos sible step-up or step-down relating to the previous book 

value is not subject to tax.151 The suggestion that final taxation of domestic 

PE assets will be caused by a change from limited to unlimited tax liability 

has largely been dismissed in the literature.152

Immigrating to Germany from a non-EU/EEA Member State that follows 

the incorporation theory, e.g. Switzer land, by establishing a domestic actual 

seat of effective management, leads to the characterization of the foreign 

corporation as a partnership pursuant to the application of the seat theory to 

non-EU/EEA corporations in corporate law by the courts.153 However, in tax 

law, foreign corporations will continue to be treated as corporations even if 

they have no legal capacity or are treated as partnerships according to civil 

law. 154 That leads to similar consequences as the immigration of EU/EEA 

corporations, but it is controversial if the change of legal identity might lead 

151. Kahle/Cortez, supra n. 56, at 673, 684.
152. Id., at 673, 683; O. Thömmes, Wegzug und Zuzug von Kapitalgesellschaften, StbJB 
2010, 219, 255.
153. See sec. 12.1.1.2.1.; BGH, 1 July 2002, II ZR 380/00 (“Jersey”), BGHZ 151, 204.
154. BFH, 8 Sept. 2010, I R 6/09, BStBl. II 2013, 186; BFH, 16 Dec. 1998, I R 138/97, 
BStBl. II 1999, 437; BFH, 23 June 1993, I R 31/92, BFH/NV 1994, 661; BFH, 23 June 1992, 
IX R 182/87, BStBl. II 1992, 972; OFD Hannover, 15 Apr. 2005, S 2700 - StO 214, FR 2006, 
193; R. Ege/S. Klett, Praxisfragen der grenzüberschreitenden Mobilität von Gesellschaften, 
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to the final taxation of domestic PEs according to section 12 paragraph 1 

of the KStG.155

The immigration to Germany from an EU/EEA Member State or third state 

that does not allow for the mere exodus of the seat of effect ive management 

might lead to the dissolution of the corporation according to the corporate 

law of its home state. Tax courts have not yet had to decide on such a case 

but legal scholars have concluded that such a case might lead to the com-

pany being treated neither as a partnership nor as a corporation in tax law.156 

As rules on bu siness res truc turing are not applicable, this would result in a 

tax treatment on the basis of a dis solution of the cor po ration.157 That might 

in turn lead to an exit taxa tion regarding domestic PEs.158

Implications for shareholders

The establishment of a corporation leads to limited tax liability for non-

resident sha reholders and their interests in shares being qualified as tax-

able assets. Regarding private investors, the gains resulting from a future 

disposal of the shares are subject to tax according to section 49 paragraph 1 

no. 2 lit. (e) (aa) of the EStG unless the per cen tage of participation had not 

been below 1% for the last 5 years before disposal. The predominant view 

in doctrine is that there is no taxation of shareholders on the change of legal 

form159 and no step-up in value at the time of im migration.160 Thus all capital 

gains since acquisition are taxable according to section 49 paragraph 1 no. 2 

lit (e) (aa) and section 17 paragraph. 2 s. 1 of the EStG.161 

12.2.2.1.2.  Change of legal seat

A majority in doctrine argues that the transfer of the legal seat from EU/

EEA or non-EU/EEA Member States should be qualified from a German 

perspective as a change of legal form. According to the Vale (2012) deci-

sion by the ECJ, German corporate and tax business restruc turing rules 

DStR 2012, 2442, 2449; Kahle/Cortez, supra n. 56, at 673, 680; H. Schnittker/Ch. Pitzal, 
in U. Prinz (ed.), Umwandlungen im Internationalen Steuerrecht, 2013, ch. 10 m.no 
10.127; Thömmes, supra n. 152, at 219, 258.
155. Kahle/Cortez, supra n. 56, at 673, 683.
156. Id., at 673, 681; Schnittker/Pitzal, supra n. 154, at ch. 10 m.no 10.129, 10.143.
157. Schnittker/Pitzal, supra n. 154, at ch. 10 m.no 10.146.
158. Kahle/Cortez, supra n. 56, at 673, 683.
159. J. Hey, Personalstatut und Steuerrecht, Der Konzern 2004, 577, 582.
160. Pro step-up: Kahle/Cortez, supra n. 56, at 673, 686.
161. Kahle/Cortez, supra n. 56, at 673, 685.
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will apply, under the condition of a simultaneous transfer of the real seat. 162 

While the ECJ judgements in Centros (1999), Über seering (2002) and 

Inspire Art (2003) led to a reform of the German group taxation provisions 

(Organschaft), tax legislators have not amended domes tic corporate and tax 

business re struc turing rules in the meantime, as demanded by legal scholars.

12.2.2.2.  Corporate emigration

12.2.2.2.1.  Change of actual seat of effective management

German corporate law allows for the transfer of the mere seat of ef fective 

management pur su ant to section 4a paragraph 2 of the GmbHG and sec-

tion 5 paragraph 2 of the AktG without consequences for the legal sta tus 

of the cor po ration. Thereby the corporation keeps its unlimited tax liability 

pursuant to section 1 paragraph 1 of the KStG as long as the legal seat 

remains domestic. A connected transfer of assets leads to exit taxation 

according to section 12 paragraph 1 s. 1 of the EStG if the domestic right 

of taxation with regard to the profit from the sale or use of the assets is 

restricted, e.g. by treaty law.163 This is not the case as long as the assets 

are allocated to a domestic permanent establish ment pursuant to section 49 

paragraph 1 no. 2a of the EStG, section 8 paragraph 2 of the KStG. Apart 

from that, taxable gains may be evenly distributed to five assessment peri-

ods, according to section 4g of the EStG. In reaction to the ECJ judgment 

in Natio nal Grid Indus (2011), the exit taxation according to section 12 

paragraph 1 s. 1 of the KStG has been criticized by legal scholars with the 

concern being voiced that the suspension rule might not meet the standards 

of EU law.164  

Migrating to a non-EU/EEA Member State by transferring the actual seat 

of ef fective mana gement leads to exit taxation through a deemed dissolu-

tion, pursuant to section 12 paragraph 3 s. 1, 2, section 11 of the KStG, if, 

according to a DTC, the corporation is deemed to be resident outside the 

European Union or EEA. This is the case even if the corporation remains 

subject to un limited tax liability. The following exit taxation is based on 

162. M. Schönhaus/M. Müller, Grenzüberschreitender Formwechsel aus gesellschafts- 
und steuerrechtlicher Sicht, IStR 2013, 174, 177, 179. 
163. A. Schall/A. Barth, Zu den Folgen von EuGH C-371/10 (National Grid Indus) für 
Kollisionsrecht und Wegzugsbesteuerung, NZG 2012, 414, 417.
164. R. Martini/T. Weimar, Selected issues in the tax treatment of cross-border inbound 
and outbound capital gains on shares under domestic law in Maisto (ed.), Taxation of 
Companies on Capital Gains on Shares under Domestic Law, EU Law and Tax Treaties 
(IBFD 2013), p. 729, 773 f.; Schnittker/Pitzal, supra n. 154, at ch. 10 m.no 10.47.
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the gain of all assets calculated as the differential between book and market 

value at the time of transfer.165 

The same consequences might follow from transferring the actual seat of 

ef fective mana gement to a non-EU/EEA Member State that follows the real 

seat theory that disregards the legal status of the corporation. There is con-

troversy about whether German tax law should realize this as a dissolution 

of the cor poration with the consequence – again – of exit taxation pursuant 

to section 11 of the KStG because one has to follow the intention of free 

choice of real seat in corporate law166 or whether the provisions on business 

restructuring tax law on change of the legal form are applicable.167 

12.2.2.2.2.  Change of the legal seat

Prior to the Cartesio (2008) decision by the ECJ and an amendment of 

business restructuring law, the decision to transfer the legal seat had widely 

been interpreted as dissolution of the corporation in corporate law doctrine 

with the consequence of exit taxation arising.168 Since these developments, 

there has been a consensus that transferring the legal seat to another EU/

EEA Member State constitutes a change in the legal form without loss of 

legal identity, at least if the transfer is connected with a simul taneous change 

of the place of administration and if the state of destination provides a legal 

structure on the change of the legal form.169 The application of the business 

restructuring tax rules to all intra-EU/EEA cases should allow a tax-neutral 

transfer of the legal seat, but also a step-up in the values from a German per-

spective. However, it is argued that no provisions exist for a change between 

similar legal forms of entities.170 According to that opinion, a cross-border 

change of the legal form leads to (partially suspended) exit taxation accord-

ing to section 12 paragraph 1 of the KStG.171 There is reluctance to draw 

the con sequences from an unsuccessful attempt to transfer the seat without 

preserving legal identity and hesitation to apply the rules to final taxation 

according to section 11 of the KStG.172,173 A transfer of legal seat and real 

seat to a country outside the EU/EAA will remove the domestic connection 

165. Martini/Weimar, supra n. 164, at p. 729, 776 f.; Schnittker/Pitzal, supra n. 154, at 
ch. 10 m.no 10.71.
166. Thömmes, supra n. 152, at pp. 219, 249.
167. Schnittker/Pitzal, supra n. 154, at ch. 10 m.no 10.79 ff.
168. Thömmes, supra n. 152, at pp. 219, 236.
169. Id, at pp. 219, 252 f.; Schönhaus/Müller, supra n. 162, at pp. 174, 176.
170. Schönhaus/Müller, supra n. 162, at pp. 174, 178. 
171. Id.
172. On sec. 11 KStG, see Martini/Weimar, supra n. 164, at pp. 729, 747.
173. Schnittker/Pitzal, supra n. 153, at ch.10 m.no 10.80.
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defined in section 1 paragraph 1 of the KStG with the consequences of exit 

taxation pursuant to section 12 paragraph 3 of the KStG.

12.2.2.2.3.  Implications for shareholders

Regarding domestic corporate shareholders, a transfer of the actual seat of 

effective manage ment to another EU/EEA Member State will only result 

in exit taxation of capital gains in share inte rests if the shares might be 

si mul taneously attributed to a foreign permanent establish ment according to 

section 12 paragraph 1 of the KStG.174 Private shareholders are only subject 

to exit taxation on their shares if their participation has not been below 1% 

during the last 5 years and German taxing rights on the gains at disposal 

are restricted by treaty law pursuant to section 17 paragraph 5 s. 1 of the 

EStG. This is rarely the case in German treaties.175 Further exit taxation 

is suspended for an unlimited time until disposal in intra-EU/EEA cases 

pursuant to section 17 paragraphs 5 s. 2, 3 of the EStG.176 With regard to 

other non-corporate shareholders, that period is limited to 5 years pursuant 

to section 4g of the EStG.

Upon transfers of seat to non-EU/EEA Member States, the legal conse-

quences of deemed dissolution according to section 12 paragraph 1 s. 1 of 

the KStG will have no effect on the shareholders, as long as no assets are 

transferred to the shareholders.177 

12.2.2.3.  Influence of EU (case) law

EU (case) law has significantly influenced business restructuring tax 

law and exit taxation the last decade. The EU Merger Directive has been 

adopted in German business restructuring law, to enable cross-border mer-

gers.178 The judgments by the ECJ in Centros (1999), Über seering (2002), 

Inspire Art (2003) and Hughes de Lasteyrie du Saillant (2004) led to a 

reform of the liquidation and exit taxation in sections 11 and 12 of the 

174. Id., m.no 10.49.
175. Id., m.no 10.52.
176. Martini/Weimar, supra n. 164, at pp. 729, 762. 
177. Schnittker/Pitzal, supra n. 153, at ch. 10 m.no 10.73; similar J. Hey, Personalstatut 
und Steuerrecht, Der Konzern 2004, 577, 584.
178. See V. Breithecker/M. Herbort, Status quo der Mobilität von Gesellschaften innerhalb 
der EU und des EWR und hieraus resultierender Konstellationen für grenzüberschreitende 
Verschmelzungen, StuW 2015, 156, 166 et seq.
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KStG.179 The inter pretation of the fundamental freedoms by the ECJ judg-

ment in National Grid Indus (2011) was anticipated by German legisla-

tion and has been adopted by an am end ment of 7 December 2006, which 

in troduced an adjustment item through section 4g of the EStG to avoid 

immediate exit taxation and ensuring it dis tributes the effect over 5 years.180 

After National Grid Indus (2011), there has been controversy whether the 

German exit tax regime conforms to EU law.181 Since the ECJ judgments in 

DMC (2014) and Verder Labtec (2015), many argue that German exit taxa-

tion is basically pursuant to EU law.182 

12.2.3.  Policy issues

The tax residence of companies has not been a topic of public debate in 

German tax law. Cross-border changes in the residence of whole corpora-

tions for tax purposes rarely become known and do not surface as a German 

to pic in public debate. In contrast, the avoidance of German business code-

termination law, corporate law, particularly minimum capital requirements 

and creditor protec tion, and other German regulatory law have been the sub-

ject of public debate. This blocked the chan ge to the incorporation theory 

in international private company law and reduced the German support for 

new forms of European corporations, like SPE and SUP, and it has been 

responsible for the German position on more flexible rules on the change 

of seat for the SE. 

German companies usually do not communicate their tax planning strat-

egies. There is some public de bate on the duty and legitimacy of tax 

179. Kahle/Cortez, supra n. 56, at pp. 673, 683; Kolbe in Herrmann/Heuer/Raupach, 
EStG/KStG, sec. 12 KStG m.no 10 (May 2011); M. Schwenke, in F. Wassermeyer (ed.), 
Doppelbesteuerung, Zum 75. Geburtstag von Franz Wassermeyer (2015), 361, 362. 
180. M. Klein in Herrmann/Heuer/Raupach, EStG/KStG, sec. 4g EStG m.no 2 (Sept. 2016); 
SEStEG, 7.12.2006 (BGBl. I 2006, 2782). 
181. Pro conformity: Musil, supra n. 66, at sec. 4 EStG m.no 211 (Nov. 2013); W. Mitschke, 
Das EuGH-Urteil “National Grid Indus” vom 29.11.2011 - Eine Bestandsaufnahme und 
eine Bewertung aus Sicht der Finanzverwaltung, DStR 2012, 629. Contra: D. Gosch, Stand 
des unnötig komplexen “Entstrickungssteuerrechts” und absehbare Entwicklungen, IWB 
2012, 779; S. Sieker, Folgerungen aus “National Grid Indus” für die Besteuerung der 
Betriebsverlegung ins Ausland nach nationalem Recht, FR 2012, 352.
182. FG Düsseldorf, 19.11.2015, 8 K 3664/11 F, IStR 2016, 118; W. Mitschke, Schlussurteil 
zu Verder LabTec: Entstrickungsbesteuerung nach sec. 4 Abs. 1 S. 3 und 4 EStG ist recht-
mäßig und unionsrechtskonform, IStR 2016, 126; pointing out remaining conflicts with 
EU law: H. Kahle/S. Beinert, FR 2015, 585, 589; S. Kolbe in Herrmann/Heuer/Raupach, 
EStG/KStG, sec. 4g m.no 5 (Sept. 2016); Musil, supra n. 66, at sec. 4 EStG m.no 226 
(Nov. 2013).
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structuring, but it is not focused on tax residence criteria. There are no 

surveys on a change in tax strategies, even though it has been reported 

anecdotally that tax stra te gies have become more conservative. 

Some scholars feel bound to scientific standards and most have taken a 

neutral position. Policy recommendations focus on the achievement of EU 

law compliance, adjustments in tax com petition and improvements in legal 

certainty. The legal uncertainties corresponding to the application of tie-

breaker rules had impact on the policy discussion for European corpora-

tions e.g. the Societas unius personae. Some scholars had reservations about 

new corporate legal forms that foster corporate mobility due to those legal 

uncertainties.183 Others suggested fostering mu tual agreements and a unique 

multilateral EU-DTC as a solution.184 And it has been proposed to concen-

trate residence criteria on the place of management.185 Furthermore, there is 

a broad consensus that tax provisions on cross-border mobility and mergers 

should be harmonized at the EU le vel through direc tives.186 

12.2.4.  Personal position

German tax residence relies on the two coequal alternative criteria: legal 

seat and actual centre of administration. Even if there are some inconsisten-

cies arising from dual residence and difficul ties in identifying the place of 

management, the two-pillar concept has proven reliable and quite resilient 

in the face of abusive tax structures. To avoid double taxation in non-treaty 

cases effectively, a tie-breaker rule relying on the effective place of man-

agement should be imple mented unilaterally. Treaty policy should continue 

to be based on article 4 of the OECD Model. A switch from the well-tried 

place of effective management criterion to a mutual agreement pro ce dure 

does not seem to be favourable because results are less foreseeable and the 

application of criteria might become less certain and influenced by fiscal 

interests. Instead, methods of treaty inter pretation should include techniques 

of common interpretation. 

183. E. Reimer/Ch. Waldhoff, Societas Unius Personae und deutsches Steuerrecht, DB 
2015, 2106, II 1 c aa, d.
184. D. Gosch, Missbrauchsabwehr im Internationalen Steuerrecht in M. Achatz, Inter-
nationales Steuerrecht, DStJG 36 (2013), 201, 222.
185. J. Schönfeld, Steuerliche Ansässigkeit von Kapitalgesellschaften, IStR 2014, 693, 
694.
186. W. Schön, Das System der gesellschaftsrechtlichen Niederlassungsfreiheit nach 
VALE, ZGR 2013, 333, 364; Schönhaus/Müller, supra n. 162, at pp. 174, 179.
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German rules on exit taxation and business restructuring need further 

amendments to comply with EU law. Finally, harmonization of the rules on 

tax mobility at EU level are essential to sufficiently ensure the freedoms of 

capital and establishment due to the current state of European company law.
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Chapter 13

Ireland

Aidan Lucey and Gerardine Doyle*

13.1.  (Tax) residence in the domestic context

13.1.1.  Civil law, corporate law and other non-tax areas 

13.1.1.1.  Legal criteria used in determining the state of residence 

The Irish legal system is based on common law order and, similar to other 

common law jurisdictions, it considers that any company incorporated in 

the state is subject to Irish corporate law.

Irish-incorporated companies are governed by the provisions of the 

Companies Act (CA) 2014, which entered into force in June 2015 after an 

extensive period of consultation and revision. This act imposes a number 

of statutory obligations on a company, many of which seek to ensure that 

the company retains real ties with the state. These obligations include the 

following:

– the company must have a registered office in the state to which all com-

munications and notices should be addressed;

– certain documents and registers must be kept in the state at all times. 

This includes (i) copies of directors’ service contracts and memoranda; 

(ii) the directors’ and secretaries’ registers; (iii) the members’ register; 

and (iv) the minutes of meetings; 

– when accounting records are kept outside the state, information that 

would enable the financial statements to be prepared must be sent to a 

location in the state;

– generally, meetings of the company can be held outside the state. 

However, in such circumstances, the company must put in place ar-

rangements to enable members to participate in such meetings from 

Ireland; and

– while there is no requirement for the directors to be resident in Ireland, 

at least one of the directors of the company must be resident in an EEA 

Member State. There is an exemption from this requirement when the 

* Aidan Lucey is Tax Director at PwC. Gerardine Doyle is a Professor of Accounting 
and Taxation, College of Business, University College Dublin.
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company can demonstrate that it “has a real and continuous link with 

one or more economic activities being carried on in the State”. A com-

pany is deemed to have a real and continuous link with the state when: 

– the affairs of the company are managed by one or more persons 

from a place of business established in the state and that person or 

persons are authorized by the company to act on its behalf;

– the company carries on a trade in the state;

– the company is a subsidiary or holding company of a company or 

other body corporate that satisfies either or both of the conditions 

specified in paragraphs (a) and (b) of CA 2014; or 

– the company is a subsidiary of a company, another subsidiary of 

which satisfies either or both of the conditions specified in para-

graphs (a) and (b) of CA 2014.

13.1.1.2.  Challenging company residence and relevant case law

As discussed in section 13.1.1.1., the application of Irish company law is 

determined by reference to the place of incorporation. This is an objec-

tive test and is therefore not typically subject to challenge by the Irish 

Companies Registration Office (CRO).

The CRO can take action against Irish incorporated companies when they 

do not comply with their obligations under CA 2014. Under certain cir-

cumstances, such as when the registrar has reason to believe that none of 

a company’s directors are resident in an EEA Member State, the company 

may be struck off the companies register.

The principles developed in De Beers1 and other cases decided by the UK 

courts were confirmed by the Irish High Court in the 1947 case of WJ 
Tipping.2

13.1.1.3.  Other areas of law to which the notion of residence 
is relevant

Aside from tax law, the concept of residence is significant in the context 

of insolvency law and is often used to determine the jurisdiction in which 

insolvency proceedings are initiated. 

1. UK: CA, 1906, De Beers Consolidated Mines v. Howe, [1906] STC 198, Tax Treaty 
Case Law IBFD.
2. IR: HC, WJ Tipping (Inspector of Taxes) v. Louis Jeancard, [1947] 2 ITR 68.
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Irish insolvency law is based on the (EU) Insolvency Regulation.3 

Paragraph (1) of article 3 of this regulation governs the jurisdiction of 

national courts over insolvency proceedings: 

The courts of the Member State within the territory of which the centre of a 

debtor’s main interests is situated shall have jurisdiction to open insolvency 

proceedings. In the case of a company or legal person, the place of the regis-

tered office shall be presumed to be the centre of main interests in the absence 

of proof to the contrary.

The interpretation of this paragraph was first considered by the Court of 

Justice of the European Union (ECJ) in Eurofood IFSC Ltd.4 The case con-

cerned Eurofood, an Irish-registered treasury company, which was a wholly-

owned subsidiary of Parmalat SpA, an Italian company. Parmalat SpA and a 

number of its subsidiaries, including Eurofood, were forced into liquidation 

in 2003. A petition for the winding up of Eurofood was presented to both 

the Irish High Court and the Italian courts, meaning that there was a conflict 

as to where the main insolvency proceedings should be held. The case was 

referred to the ECJ by the Irish Supreme Court.5

The ECJ ruled that the proceedings should be held in Ireland, as this was the 

location of the company’s “centre of main interests”, where its registered 

office was and where it carried on its business. 

The Irish High Court also considered the application of this provision in 

Harley Medical Group (Ireland) Ltd.6 In this case, the company had its 

registered office in the British Virgin Islands, but its principal place of busi-

ness was in Dublin, being the sole location of its trading activities and where 

its employees were based. The High Court concluded that the company’s 

“centre of main interests” was located in Ireland.

13.1.1.4.  Connecting factors

As Irish company law uses the place of incorporation to link a company 

to Ireland, there are substantive and procedural requirements surrounding 

3. Council Regulation (EC) No. 1346/2000 of 29 May 2000 on Insolvency Proceedings, 
OJ L 160.
4. IR: ECJ, 2 May 2006, Case C-341/04, Eurofood IFSC Ltd.
5. S.L. Bufford, Center of Main Interests, International Insolvency Case Venue, and 
Equality of Arms: The Eurofood Decision of the European Court of Justice, 27 Nw. J. Intl 
L. & Bus. 351 (2006-2007).
6. IR: HC, 2013, Harley Medical Group (Irl) Ltd v. Companies Acts 1963-2012, 
British and Irish Legal Information Institute.
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incorporation in Ireland. However, a company cannot be incorporated in 

Ireland unless it will carry on an activity in Ireland, and declaration to that 

effect must be filed with the CRO.  

Section 225 of CA 2014, which came into effect on 1 June 2015, imposes a 

new compliance requirement on company directors to include a Directors’ 

Compliance Statement in the Directors’ Report stating that the directors of 

the company are in compliance with all tax and company law provisions. 

This requirement applies to all directors of large (i.e. with a balance sheet of 

over EUR 12.5 million and turnover of over EUR 25 million) Irish limited 

companies and public limited companies (other than investment companies) 

for financial years beginning on or after 1 June 2015. 

Most recently, article 30(1) of the Fourth Anti-Money Laundering Directive 

(4AMLD) was introduced into Irish company law, which requires corporate 

and other legal entities incorporated in the state to hold adequate, accurate 

and current information on their beneficial ownership. There is a require-

ment for companies to identify the natural person(s) who are their underly-

ing beneficial owners on the basis of the definition in article 3(6)(a) of the 

4AMLD.

13.1.2.  Tax law

13.1.2.1.  Domestic rules in determining the residence of 
companies 

Tax residence is the critical factor in determining the application of Irish 

tax legislation to companies. The concept of tax residence is one of the 

most topical areas of Ireland’s corporate tax regime, and its scope has been 

shaped by developments on the domestic and international fronts since the 

late 1990s. 

Ireland’s current tax residence rules came into force on 1 January 2015, fol-

lowing a significant reform in the Finance Act 2014. The default position, 

which is contained in section 23A of the Taxes Consolidation Act (TCA) 

1997, is that all companies incorporated in Ireland are deemed tax resident 

in the state. To ensure alignment with the residence provisions in Ireland’s 

tax treaties, this position does not apply to Irish incorporated companies 

that are considered, for the purposes of a tax treaty, resident in another state 

(commonly referred to as the “treaty exemption”).
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In addition, companies incorporated outside of Ireland will be considered 

tax resident in the state if they are managed and controlled in Ireland. The 

UK case of De Beers Consolidated Mines Ltd7 is often cited as the authority 

on the principle of management and control. See section 13.1.2.3. for further 

discussion on this case. 

For companies incorporated before 2015, the Finance Act 2014 changes are 

subject to a transition period until 2020. For these companies, the default 

incorporation rule is subject to two important exemptions:

(1) it will not apply to a “relevant company” that carries on a trade in 

Ireland or is related to a company that does so (the “trading exemp-

tion”). A “relevant company” is a company that either 

– is under the ultimate control of persons resident in the European 

Union or in a country with which Ireland has concluded a tax 

 treaty; or

– is, or is related to, a company whose principal class of shares is 

substantially and regularly traded on one or more than one recog-

nized stock exchange in the European Union or in a country with 

which Ireland has a tax treaty; and 

(2) it will not apply to an Irish incorporated company that is considered tax 

resident in another state under the terms of a treaty (the “treaty exemp-

tion”).

These exemptions do not apply to so-called “stateless companies”, which 

are companies that, due to differences in the tax residence rules of Ireland 

and other treaty partner countries, are not resident in any territory. Therefore, 

when an Irish incorporated company is managed and controlled in a treaty 

partner country but is not regarded as resident in that other territory by 

reason of its place of incorporation, the company is regarded as resident in 

Ireland for tax purposes.8

Furthermore, the transition period does not apply in cases in which there is 

both a change in ownership and a major change in the nature and conduct 

of a company’s business.9

While the residence position for companies is now very much prescribed in 

statute, this was not always the case. 

7. De Beers, supra n. 1.
8. This change was introduced in the Finance (No. 2) Act 2013.
9. The “change of ownership” test was an anti-abuse provision introduced in the 
Committee Stage of Finance Bill 2014 to ensure that companies could not establish “shelf” 
companies to take advantage of the existing residence rules.
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Historically, corporate tax residence was determined by reference to the 

common law principle of central management and control. Management 

and control is not defined in domestic legislation and is instead based on 

long-standing principles established by case law. See section 13.1.2.3. for 

further discussion on the relevant case law.

This common law approach led to a growing number of Irish-incorporated 

non-resident (IRNR) companies being established, which Kilcullen10 sug-

gested became more common following the changes to the UK tax resi-

dency rules in 1988.11 The Tax Strategy Group (TSG), a national interde-

partmental committee chaired by the Department of Finance, carried out a 

review of Ireland’s IRNR regime in 1998. While it acknowledged that many 

of the IRNR companies were used for legitimate reasons, the TSG found 

that IRNR companies often had no connection with the state.12

The government originally sought to discourage the use of IRNR com-

panies through the introduction of certain reporting obligations in 1995.13 

A further package of tax and company law measures was adopted in 1999, 

which included the introduction of statutory residence provisions for the 

first time. Under these rules, a company that was incorporated in Ireland 

would be considered tax resident in the state, subject to both the treaty and 

trading exemptions. 

The recent changes to the residency rules in 2013 and 2014 were made 

as part of the international efforts to address mismatches in the global tax 

framework. In particular, the 2014 change sought to tackle an anomaly 

between the Irish and US tax systems, which gave rise to the so-called 

“double Irish” structure.

The “double Irish” structure is a two-tiered structure involving the use of 

both an IRNR company, typically resident in an offshore jurisdiction, and 

an Irish-registered, tax-resident company. The TSG notes that the structure 

has “generally been arranged by US-owned groups of companies to take 

10. J. Kilcullen, Irish Non Resident Companies - The End?, Irish Tax Review (1999). 
11. As of 1988, a company incorporated in the United Kingdom is generally considered 
tax resident in the state. 
12. M. Hennigan, Apple, Anglo Irish Bank and Irish company law, 30 May 2013, available 
at http://www.finfacts.ie/irishfinancenews/article_1026060.shtml (accessed 10 Jan. 2017).
13. Under these changes, non-resident companies were required to provide details of 
the beneficial owners of the company and the country in which the central management 
and control was exercised.
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advantage of […] the long-standing differences between Irish and US ap-

proaches to determining the residence of companies for tax purposes”.14

13.1.2.2.  Hierarchy of criteria used

As can be seen, Ireland’s tax residency rules have been the subject of con-

tinuous change, the result being that there are currently a number of differ-

ent rules in force. The application and hierarchy of these rules depend on 

the status of the company:

– from 1 January 2015, the default position is that all companies incor-

porated in Ireland from that date will be considered tax resident in the 

state;

– this position will be superseded when the Irish-incorporated company 

is deemed tax resident in a treaty partner country, owing to the fact that 

it is managed and controlled in that country;

– companies incorporated in Ireland prior to 1 January 2015 will, up to 

31 December 2020, only be deemed tax resident in the state if they do 

not fall under either the treaty exemption or the trading exemption;15 

and

– companies incorporated outside of Ireland will be considered tax resi-

dent in the state if they are managed and controlled in Ireland.

Therefore, while Ireland has now effectively adopted an “incorporation test” 

to assess the residence position, the principle of management and control 

continues to be a determining factor for certain companies.

13.1.2.3.  Factual elements considered relevant for assessing 
a company’s tax residence

Irish legislation does not define what constitutes management and control. 

Instead, the location of management and control is essentially a question 

of fact, based on principles developed by the courts. This concept has its 

primary origins in the decisions of UK courts, with the Irish Revenue 

Commissioners (Revenue) citing De Beers Consolidated Mines Ltd16 and 

14. Hennigan, supra n. 12.
15. Although Irish-incorporated companies that are not tax resident in any territory 
will be considered resident in Ireland.
16. De Beers, supra n. 1.
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Todd v. Egyptian Delta Land and Investment Co. Ltd17 amongst the most 

influential cases in this area.18

In the former case, it was concluded that the location of residence was 

where the “brain, heart, and motive power of the company” was situated, i.e. 

where the majority of directors resided, where the questions of policy were 

dealt with and where important contracts were sealed. While Irish courts are 

not bound by the decisions of the UK judiciary, UK case law is influential in 

the Irish national courts. The Irish High Court first endorsed the principles 

in these cases in 1947 when it laid down its decision in Louis Jeancard.19

In practice, Revenue applies these principles when assessing a company’s 

residence position. It states that it will specifically consider factors such as 

the following:20

– where important questions of company policy are determined;

– where the majority of directors reside;

– where the negotiation of major contracts is undertaken;

– where meetings of the board of directors are held; and

– where the company’s head office is located.

Other factors that Revenue often considers include (i) where the accounts 

are prepared and examined; (ii) where the accounts are audited; (iii) where 

the minute book is kept; (iv) where the company seal is kept; (v) where the 

share register is kept; and (vi) where the dividends are declared.21

While Revenue does not provide binding rulings to taxpayers, it will grant 

advance opinions in certain circumstances including matters relating to both 

new foreign direct investment projects and complex double tax agreement 

issues.22 The authors understand that this could extend to opinions on tax 

residence. 

17. UK: HL, 1928, Todd v. Egyptian Delta Land and Investment Co. Ltd, [1929] AC 
1, Tax Treaty Case Law IBFD.
18. IR: Revenue Commissioners, Company Residence in the State, Operational Manual 
[2.2.3].
19. IR: WJ Tipping, supra n. 2.
20. Revenue Commissioners, supra n. 18.
21. J. Herlihy et al., Corporation Tax, Finance Act 2010, ch. 11 (Irish Tax Institute 
2010).
22. IR: Revenue Commissioners, Large Cases Division: Opinions/Confirmations on 
Tax/Duty Consequences of a Proposed Course of Action, Operational Manual [37.0.40]. 
Any opinions granted are for a fixed term of up to 5 years. 
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13.1.2.4.  Place of effective management and control

When determining the place of effective management, Revenue typically 

looks at the highest level of control, being the place from which the strategic 

direction of the business is dictated rather than from where the day-to-day 

operations are managed.23

13.1.2.4.1.  Group companies

The interplay of a board of directors and its parent company has long been 

considered by the courts.

The case of Unit Construction Co Ltd24 established the guiding principle 

that the presence of the board of directors of a subsidiary company in one 

country is not sufficient to constitute management and control in said coun-

try if all decisions of importance are being taken by directors of the parent 

company located in another country. 

This principle was tested more recently in Wood v. Holden CA,25 in which 

the courts were asked to consider the residence position of a Dutch company 

that formed part of a UK structure. In determining the location of manage-

ment and control, the court rejected the contention that the level of control 

exercised in the Netherlands was insufficient, stating that “it is not the law 

that the test is superseded by some different test if the business of a company 

is such that not a great deal is required for central control and management”. 

The principles set forth in both of these cases are followed by Revenue 

when assessing the residence position of a company.26 In practice, there is 

an expectation that there is a degree of independence between the directors 

of the Irish company and its parent company. While recommendations may 

be put forth by the parent company, the local directors must demonstrate 

that they have considered the matters at hand and that all decisions made 

are in the best interests of the Irish company. In other words, the directors 

must exert “control” as well as “management”. 

23. IR: Revenue Commissioners, Company Residence in the State – Part 02-02-03.
24. UK: HL, 1959, Bullock (Inspector of Taxes) v. Unit Construction Co Ltd, [1959] 
1 All E.r/.591, Tax Treaty Case Law IBFD.
25. UK: CA, 26 Jan. 2006, Mr and Mrs R J Wood v. Mrs L M Holden, Tax Treaty Case 
Law IBFD.
26. Cited by Minister of Finance Michael Noonan TD, 11 June 2013, in response to 
Parliamentary Question [27081/13].
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13.1.2.4.2.  Burden of proof of the location of board meetings

The location of the board meetings is one of the most significant factors 

considered by Revenue. It is recommended that all directors be physically 

present at meetings. In practice, a number of unscheduled board meetings 

may be required to approve various matters and, in such circumstances, it 

may be necessary for the non-resident directors to participate by telephone. 

Some practitioners suggest that this is permissible, provided that the art-

icles of association allow for it and that it is noted in the minutes that the 

meeting is being convened and chaired in Ireland.27 

It should be noted that the location of board meetings is not determinative 

of where the powers of the board have been delegated or where the board 

simply “rubber-stamps” decisions taken outside the board meetings.28 The 

onus is on the company to demonstrate the active involvement of the board. 

Therefore, the minutes of the meeting should clearly demonstrate the level 

of discussion on and consideration given to the key decisions taken at the 

meeting. In this regard, it is also important to ensure that the directors tasked 

with taking such decisions have the requisite experience and expertise to 

do so. 

13.1.2.5.  Instruments used by the tax authorities

Revenue can seek to apply the provisions in Ireland’s tax treaties when 

assessing the tax residence of corporates. 

The majority of Ireland’s tax treaties provide for the resolution of dual resi-

dence issues by reference to the place of effective management. Following 

the inclusion of paragraph 24.1 in the OECD Model Treaty Commentary in 

2008, certain treaties entered into by Ireland provide that such cases shall be 

resolved by mutual agreement between the competent authorities.29

The application of Ireland’s tax treaties to dual residence issues is discussed 

in further detail in section 13.2.1.4.

27. Flynn O’Driscoll Business Lawyers, Doing Business in Ireland (2013) available 
at http://fod.ie/wp-content/uploads/2016/03/Doing_Business_in_Ireland_Compliance_
Requirements_of_an_Irish_Registered_Company_2013.pdf (accessed 10 Jan. 2017).
28. B. Doherty & A. Comyn, Corporate Transactions: Tax and Legal Issues, Finance 
Act 2014, ch. 4 (Irish Tax Institute 2015).
29. This applies to Ireland’s double tax treaties with Bulgaria, Estonia, Latvia, Lithuania, 
the United States and Vietnam.
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13.1.2.6.  Tax implications of being considered a resident company 

A company that is resident in Ireland is subject to corporation tax in respect 

of its worldwide profits.30 A company’s profits include both its income and 

its chargeable gains.

The residence position of a company is significant and has implications 

across a number of facets of domestic tax legislation. For example, pay-

ments of distributions, annual interest and certain patent royalties made by 

an Irish-resident company are typically subject to withholding tax of 20%, 

although a number of statutory exemptions apply. 

The treatment of distributions in the hands of Irish-resident companies also 

differs depending on the residence of the payer. Distributions received from 

an Irish-resident company will not be subject to corporation tax, whereas 

distributions received from a non-resident company will be taxed.

Furthermore, certain reliefs in domestic legislation only apply to resi-

dent companies. For example, group relief for losses can generally only 

be claimed between resident companies (although Ireland follows the ECJ 

dictum in Marks & Spencer31 by permitting the cross-border surrender of 

losses to a parent company when certain conditions are satisfied). 

13.1.2.7.  Challenging tax residency 

Ireland operates a self-assessment system under which a company’s resi-

dence position is determined by the company itself. Stewart32 noted that 

there is no evidence that Revenue has challenged the residence position of 

any multinational subsidiary. 

If Revenue wishes to challenge the position taken by a company, however, 

it can do so through certain legislative provisions.

First, section 23A of TCA 1997 contains a specific anti-abuse clause that 

can be invoked in respect of companies that are incorporated outside of 

Ireland but, according to Revenue, are centrally managed and controlled in 

30. IR: Taxes Consolidation Act (TCA), 1997, sec. 26, National Legislation IBFD.
31. UK: ECJ, 13 Dec. 2005, Case C-446/03, Marks & Spencer plc v. David Halsey, 
ECJ Case Law IBFD.
32. J. Stewart, Corporation Tax Residence: Is Ireland Exceptional?, IIIS Discussion 
Paper No. 449 (Institute for International Integration Studies 2014).
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the state. The legislation also contains a wide-reaching general anti-avoid-

ance rule (GAAR),33 although the authors understand that this would not be 

applicable in a residence case. 

When Revenue is of the view that a company is resident in Ireland, it will 

raise an assessment for the tax due. Typically, Revenue must raise an assess-

ment on a company within 4 years from the end of the period in which 

the tax return was filed, however, this time limit does not apply in certain 

circumstances including cases where no tax return has been filed. Since a 

company that considers itself non-resident would not ordinarily file a tax 

return, the 4-year time limit would not apply in such circumstances. The 

company would be subject to statutory interest and penalties in respect of 

the undeclared tax, and may also be included in Revenue’s quarterly publi-

cation of tax defaulters.

When Revenue issues an assessment, the onus to prove that an assessment 

is incorrect lies with the taxpayer.34

Ireland operates a substance-based corporation tax regime, and the govern-

ment continuously seeks to discourage conduit or “brass plate” companies 

from establishing themselves on Irish shores.35

While Ireland’s corporation tax rate of 12.5% is widely acclaimed, the sec-

ond rate of 25% is often overlooked. The 12.5% rate applies to profits from 

trading activity only, while the 25% rate applies to non-trade or passive 

income. 

Irish legislation defines the term “trade” as including “every trade, manu-

facture, adventure or concern in the nature of trade”,36 but the question of 

what constitutes a trade is primarily derived from long-standing case law. In 

assessing the trading status of companies, Revenue will typically follow the 

principles set out in 1955 by the UK Royal Commission on the Taxation of 

Profits and Income, commonly referred to as the “Badges of Trade”.37 These 

trading principles were first endorsed by the courts in Noddy Subsidiary 

33. TCA, at sec. 811.
34. Revenue Commissioners, Tax & Duty Appeals Manual (2016).
35. Minister of Finance Michael Noonan TD stated on 23 Nov. 2016, “We don’t want 
brass plate operations that simply come here and screw a brass plate onto a door for tax 
advantages.”
36. TCA, at sec. 3.
37. Royal Commission on the Taxation of Profits and Income, Final Report (1955).
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Rights Co. Ltd v. CIR,38 and more recently in Marson v. Morton39 and A Ali 
v. HMRC.40

Conduit companies with no employees or little substance in Ireland are 

typically subject to the 25% rate.

While Ireland does not have controlled foreign company rules,41 the income 

of certain non-resident companies is subject to corporation tax. 

Non-resident companies are subject to Irish corporation tax to the extent 

that they carry on a trade in Ireland through a branch or agency. Corporation 

tax is chargeable on:

– trading income arising through the branch or agency;

– income arising from property owned or held by the branch or agency; 

and

– gains arising from the disposal of assets used by the branch or agency.42

All non-resident companies, including those not operating in the state 

through a branch or agency, are subject to capital gains tax of 33% on the 

disposal of certain “specified assets”. Specified assets include land in the 

state, minerals in the state or assets (e.g. shares) that derive the greater part 

of their value from land or minerals in the state.43

Companies that are not considered resident in Ireland for corporation tax 

purposes can still be liable to other taxes. The application of these taxes 

is based on factors that are entirely independent of a company’s residence 

position. For example, a non-resident employer is obliged to register for 

and operate income tax on emoluments paid to employees carrying out the 

duties of their employment in Ireland. Similarly, an obligation to register for 

VAT typically arises for non-resident companies supplying taxable goods 

or services in the state.

38. UK: HC, 1966, Case 43 TC 458, Noddy Subsidiary Rights Co. Ltd v. IRC.
39. UK: CA, 1986, Case 59 TC 381 Marson v. Morton.
40. UK: FTT, 2016, Akhtar A Ali v. HMRC, [2016] UKFTT 8 (TC).
41. In accordance with the provisions of the (EU) Anti-Tax Avoidance Directive, Ireland 
has committed to introducing a controlled foreign company regime by 1 January 2019.
42. TCA, at sec. 25.
43. Id., at sec. 29.
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13.2.  (Tax) residence in an international (cross-border) 
context

13.2.1.  Residence in (tax) treaties

As outlined in section 13.1.2.1., prior to the introduction of the statutory 

“incorporation test” in 1999, residence was determined by reference to the 

place of “central management and control”.

In line with the prevailing principle at the time, a number of Ireland’s early 

treaties regard a company as resident in the country in which it has its “place 

of management” or is “managed and controlled”. These early treaties do not 

specifically refer to the “place of incorporation”. O’Brien44 does not believe 

that this precludes an Irish incorporated company from being considered 

Irish-resident for treaty purposes, pointing to the inclusion of the term “resi-

dence” in the definition of “resident of a Contracting State” in the opening 

paragraph of article 4 of these treaties.

Ireland’s modern treaties are more aligned with the legislative position and 

specifically refer to the “place of incorporation” as one of the criteria for 

residence.

As Ireland is party to EU trade agreements, it has no formal bilateral invest-

ment treaties (BITs) in force. A now-terminated BIT that was concluded 

with the Czech Republic in 199645 had application similar to Ireland’s tax 

treaties, applying to persons “centrally managed and controlled in Ireland”. 

Ireland’s tax treaties are broadly in line with article 4(1) of the OECD Model 

Tax Convention (the OECD Model), although certain treaties diverge from 

this provision. 

This divergence is most notable in Ireland’s older treaties. For example, in 

a number of treaties that pre-date the OECD’s 1995 revisions to the Model, 

the definition of a “resident of a Contracting State” does not make reference 

to the “State and any political subdivision or local authority thereof”.

44. C. O’Brien, Part II: Article 4, in Double Taxation Agreements (Irish Tax Institute 
2011).
45. Agreement between the Czech Republic and Ireland for the Promotion and Reciprocal 
Protection of Investments (1996).
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As discussed in section 13.1.1.1., many of Ireland’s modern treaties refer to 

the “place of incorporation” as one of the criteria for determining whether a 

company is “resident of a Contracting State”, a concept that is not included 

in the OECD Model. By contrast, Ireland’s treaty with Malaysia makes 

reference to neither the place of management and control nor the place of 

incorporation, but instead defaults to the domestic law provisions in each 

state.46

In the context of the meaning of “liable to tax”, Revenue’s general com-

mentary47 on Ireland’s treaties states that a resident of a contracting state 

must be subject to “comprehensive taxation in that State”, which follows 

the OECD Commentary on Article 4. In his analysis of Ireland’s treaties, 

Haccius48 concluded that there is no obligation to actually pay tax in the 

country of residence, supporting his view by reference to the dictum in 

Gladdin Estate.49 

Interestingly, in jurisdictions in which there are no corporation tax regimes, 

Ireland’s relevant treaties are supplemented with protocols to address poten-

tial uncertainty regarding the application of the treaty to residents in these 

jurisdictions. The protocol with the United Arab Emirates confirms that “a 

company which is incorporated and has its place of effective management 

in the United Arab Emirates shall, (a) in applying sections 21B(1)(b)(i), 153 

and 172D(3)(b)(i) of the Irish Taxes Consolidation Act 1997 … be deemed 

resident for the purposes of tax in the United Arab Emirates”. The protocol 

with Bahrain contains a similar clause.

13.2.1.1.  Anti-avoidance provisions 

Ireland’s tax treaties do not contain general anti-avoidance provisions, 

although it is likely that a limitation on benefits clause or a principal pur-

pose test will be introduced on foot of the OECD BEPS recommendations.

46. O’Brien, supra n. 44, at sec. 2.1.1.
47. IR: Revenue Commissioners, Typical Provisions of Irish Tax, available at https://
www.revenue.ie/en/tax-professionals/documents/commentary-irishtaxtreaties.pdf (ac ces-
sed 12 Jan. 2017).
48. C. Haccius, Ireland in International Tax Planning, 2nd ed. (IBFD 2004), Online 
Books IBFD.
49. CA: FC, 1985, J.N. Gladden Estate v. The Queen, 1 C.T.C. 163, Tax Treaty Case 
Law IBFD.
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While Irish legislation does contain a GAAR,50 it cannot be invoked to 

challenge tax treaty provisions, as these provisions take precedence over 

national legislation.51

There are provisions in Ireland’s treaties that could preclude resident com-

panies from taking advantage of specific treaty benefits. For example, the 

preferential rate of withholding tax on dividends is only available under 

certain treaties52 in which a prescribed shareholding requirement has been 

satisfied. While this ownership threshold can be as high as 70%,53 it typi-

cally ranges between 10%-25%.

In line with the OECD Model, Irish treaties also apply a “beneficial owner-

ship” test in assessing the availability of the reduced rate of withholding tax 

on dividends. In addition, the treaties with Australia, Finland, New Zealand 

and Sweden apply specific anti-avoidance provisions that deny treaty ben-

efits when the shares in the paying company have not been acquired for 

bona fide commercial reasons.54

13.2.1.2.  Tie-breaker rule 

Most of Ireland’s tax treaties contain a tie-breaker clause to address inci-

dences of dual residence, although this is absent in some of the older treaties. 

Where present, the clause typically follows the approach set out in the OECD 

Model by referring to the “place of effective management” of the company. 

The terminology of the residence provisions in domestic law differ slightly, 

referring instead to the location from which the company is “centrally man-

aged and controlled”. The Commentary on Article 4 of the OECD Model55 

attributes effective management to “the place where key management and 

commercial decisions that are necessary for the conduct of the entity’s busi-

ness as a whole are in substance”, which is in line with the criteria used 

by Revenue in assessing a company’s residence position. This leads the 

authors to conclude that this phrase can be interpreted in the same manner 

50. TCA, at sec. 811.
51. O’Brien, supra n. 44, at ch. 6.
52. Many of Ireland’s treaties do not impose a shareholding requirement.
53. Agreement between the Government of Ireland and the Government of the Socialist 
Republic of Vietnam for the Avoidance of Double Taxation and the Prevention of Fiscal 
Evasion with Respect to Taxes on Income (24 Dec. 2008), Treaties IBFD.
54. O’Brien, supra n. 44, at Part II: Article 10.
55. OECD Model Tax Convention on Income and on Capital: Commentary on Article 4, 
para. 24 (2010).
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as “centrally managed and controlled”. Maisto noted that the Dutch courts 

support this interpretive position.56 

Ireland’s treaties with China and Japan diverge from article 4(3) of the 

OECD Model, with the tie-breakers referring to the “place of head office 

(the place of effective management)” and the “place of head office”, respec-

tively. The Chinese treaty acknowledges that a company can have its head 

office in one state and its effective management in another, in which case 

the matter is to be resolved by mutual agreement.

Some of Ireland’s treaties do not contain a tie-breaker clause and instead 

provide for the resolution of dual residence issues through mutual agree-

ment by the competent authorities.57 

At the time of writing, there has been no public indication from the Irish 

government with regard to its prospective approach to tie-breaker clauses. 

Recent treaties signed since the OECD BEPS Project commenced continue 

to include the “effective place of management” test.58 The government 

has recently commissioned an independent review of the corporation tax 

regime, which includes the implementation of BEPS measures in Ireland, 

so this issue may very well be addressed as part of the process.

13.2.2.  Tax implications of cross-border change of residence 

When a company becomes tax resident in Ireland, it is subject to the usual 

domestic law provisions. There are no favourable provisions for companies 

who migrate residence. There is no revaluation of the assets and liabilities 

of a company upon migration. 

At a shareholder level, the application of withholding tax on the payment of 

dividends would be subject to Irish domestic law. However, given the scope 

of statutory exemptions from withholding tax,59 together with Ireland’s 

extensive treaty network, this may have little impact for shareholders. 

56. G. Maisto (ed.), Residence of Companies Under Tax Treaties and EC Law (IBFD 
2009), Online Books IBFD.
57. This applies to Ireland’s treaties with Bulgaria, Estonia, Latvia, Lithuania, the 
United States and Vietnam.
58. This applies to the treaties with Pakistan and Zambia, which were signed in 2015.
59. Exemptions are typically available in relation to dividends paid to (i) Irish resident 
companies; (ii) companies resident in the European Union or treaty states; (iii) companies 
ultimately controlled from the European Union or treaty states; and (iv) certain quoted 
(publicly listed) companies.
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When a company ceases to be resident in Ireland, it is subject to an exit 

tax under domestic law.60 The company is deemed to have disposed of and 

immediately reacquired all of its chargeable assets at market value at the 

point of exit, with the deemed gain subject to capital gains tax of 33%. 

The exit charge does not apply:

– to an “excluded company”, i.e. a company in which at least 90% of the 

issued share capital is held by a foreign company or companies;61 or 

– when the assets continue to be used in the state by a branch or agency 

of the migrating company.

Furthermore, when the migrating company is a 75% subsidiary of an Irish-

resident company, both companies can make a joint election to defer the exit 

tax until the occurrence of certain events.62 If these events do not happen 

within a period of 10 years, the exit tax is not imposed. 

Developments at the EU level have also shaped Ireland’s domestic legisla-

tion, in particular the (EU) Merger Directive.63 This directive has been incor-

porated across domestic legislation and ensures tax neutrality in relation to 

cross-border mergers and transfers of assets. 

The decision in the ECJ case of National Grid Indus64 also had implica-

tions for Ireland’s exit tax regime. Wallace and Murphy65 noted that, while 

the domestic rules were “justifiable” in the context of this decision, the 

immediate recovery of tax may be in breach of EU law. In January 2011, 

the European Commission formally requested that Ireland amend its exit 

tax provisions on the basis that they were incompatible with the principle 

of the freedom of establishment. The Irish government submitted a formal 

response to the Commission in March 2011.

60. TCA, at sec. 627.
61. A foreign company is one that (i) is not resident in Ireland; (ii) is under the control 
of persons resident in a country with which Ireland has a tax treaty; and (iii) is not under 
the control of Irish resident persons.
62. When these events occur within 10 years from the date of exit, the exit tax will be 
imposed on the Irish resident parent company.
63. EU Council Directive No. 2005/19/EC.
64. NL: ECJ, 29 Nov. 2011, Case C-371/10, National Grid Indus BV v. Inspecteur van 
de Belastingdienst Rijnmond/kantoor Rotterdam, ECJ Case Law IBFD.
65. S. Wallace & S. Murphy, Exit Taxes: Where to Now? After ECJ Decision in National 
Grid Indus BV, 2 Irish Tax Review (2012).
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13.2.3.  Policy issues

Ireland’s tax residence rules have been debated extensively, with initial par-

liamentary discussions on the matter dating back to the 1990s. The issue 

came to the fore in 1998, following the release of a TSG paper, which 

highlighted that certain IRNR companies were being used for “tax evasion, 

money laundering and fraud”,66 resulting in the introduction of statutory 

anti-avoidance provisions. 

US Senate hearings on the tax arrangements of US multinationals focused 

much attention on Ireland’s tax residency rules in 2013. Ireland’s tax 

regime was frequently referred to by the Senate as a contributing factor 

to the low effective rates being achieved, with data from the US Bureau 

of Economic Analysis (BEA) also suggesting that US subsidiaries operat-

ing in Ireland had an effective tax rate of 2.2%.67 The US Department of 

Finance subsequently highlighted that the BEA analysis included data of 

Irish-incorporated non-resident companies, which would not fall within the 

scope of Irish corporation tax.68

The Irish government took action to tighten Ireland’s residency rules, clos-

ing down the “stateless company” and “double Irish” structures in the 

Finance Act 2013 and 2014, respectively.

In recent years, some multinational companies have moved their global 

headquarters to Ireland through a process that has become known as “inver-

sion”. This is typically done as part of a merger with or an acquisition of 

an Irish-resident company, and is therefore driven by commercial motives 

rather than just tax. However, it is still the subject of negative media atten-

tion. The Irish government seeks to discourage such migrations when they 

do not generate real economic activity.69

The issue of corporate residence has been debated widely on the academic 

front, with contributions from local and international stakeholders. A num-

ber of contributors concluded that Ireland’s residency rules were facilitating 

66. Tax Strategy Group paper, Irish Registered Non-Resident Companies (1998).
67. J. Stewart, PwC/World Bank Report “Paying Taxes 2014”: An Assessment, IIIS 
Discussion Paper No. 442 (Institute for International Integration Studies 2014).
68. Department of Finance, Effective Rates of Corporation Tax in Ireland: Technical 
Paper (Apr. 2014).
69. A Department of Finance spokesman, as quoted in the Irish Examiner on 27 Jan. 2016: 
“In relation to transactions that may not involve real substance in terms of jobs and invest-
ment in the Irish economy, Ireland does not encourage such transactions.”
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the “tax minimization”70 strategies being adopted by multinationals. That 

said, there was widespread acknowledgement that the design of the US tax 

code was also a contributing factor, with Kleinbard71 noting that it “affords 

those firms the opportunity to operate in a quasi-territorial tax environment 

and to earn stateless income”. Coffey concluded that there would be no 

“double Irish” structure without the “same country” exemption in the US 

tax code.72

Stewart argued that Ireland’s residence rules are “exceptional” in an inter-

national context and that many of the non-resident companies are in fact 

located in Ireland.73 However, Coffey suggested that Ireland – given its high 

level of foreign direct investment – is being singled out, referring to 20 other 

countries which, at the time, applied similar residence rules.74 

Stewart75 also considered the residence rules in the context of Ireland’s 

industrial policy objectives, concluding that they would not lead to an “inno-

vative research led economy.” 

Noteworthy is the recent spike in corporation tax receipts76 in Ireland, which 

has been attributed – at least in part – to the changes in the residence rules. 

The government has suggested that some companies that previously held 

intellectual property offshore have now moved these assets to Ireland.77 

This, of course, could also be linked to the OECD BEPS Action Plan, which 

seeks to align taxable profits with the location of economic activity. 

13.2.4.  Personal position

Ireland has made a number of significant reforms to its residence rules, 

ensuring that they are now broadly in line with international norms. While 

70. Stewart, supra n. 32, at sec. 1.2.7.
71. E. Kleinbard, Stateless Income (Oxford U. Centre for Business Taxation 2011).
72. S. Coffey, Residence and the test of management and control (2014), available at 
http://economic-incentives.blogspot.co.uk/2014/03/residence-and-test-of-management-
and.html (accessed 10 Jan. 2017).
73. Stewart, supra n. 32.
74. S. Coffey, Corporation Tax Residence: Is Ireland Exceptional?, Economic Incentives 
(May 2014), available at http://economic-incentives.blogspot.ie/2014/05/corporation-tax-
residence-is-ireland.html (accessed 10 Jan. 2017).
75. Stewart, supra n. 32, at sec. 1.2.7.
76. The net corporation tax receipts for 2015 were EUR 6.87 billion, 49% higher than 
in 2014.
77. Cited by Minister of Finance Michael Noonan TD as part of the Finance Bill 2015 
Committee Stage debate (10 Dec. 2015).
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the “treaty exemption” continues to exist in domestic legislation, this is 

required to ensure alignment with the tie-breaker clause in Ireland’s tax 

treaties.

The concept of the “place of effective management” in this tie-breaker 

clause is, of course, open to interpretation by tax authorities, and there is 

no guarantee that competent authorities will be able to reach agreement in 

incidences of dual residency. The authors believe that one option to address 

this would be to require mandatory binding arbitration in such cases, an 

approach that would provide much needed certainty for taxpayers. 

Those championing the global tax reform agenda frequently point to the 

fact that the national and international components of the corporate tax 

framework have not kept pace with the global economy. The same can be 

said for tax residence rules.

The Irish government has always engaged constructively in international tax 

reform initiatives, in particular the OECD’s attempts to tackle mismatches 

in the global tax framework. The recent changes to Ireland’s residence rules 

represent an effort to address one such mismatch. 

In the authors’ view, the Irish government was correct to act when it did 

in amending the residence rules. The foundation of Ireland’s corporate tax 

policy is been built on the so-called three “Rs”, i.e. rate, regime and repu-

tation.78 The government took a proactive, unilateral step, and in doing so, 

preserved Ireland’s reputation. More importantly, it provided much needed 

certainty for the foreign direct investment community. 

In a time of continuing flux for companies, it is necessary to allow for 

a period of transition to the new rules. The 5-year transition period is 

adequate and is in line with similar grandfathering arrangements in other 

 jurisdictions.79 

78. Department of Finance, Ireland’s Corporation Tax Strategy (2013).
79. In the United Kingdom, companies were granted a 5-year transition period upon 
the change of its residence rules in 1988. More recently, the United Kingdom’s old patent 
box was grandfathered until July 2021, following the introduction of a “BEPS-compliant” 
regime in 2016.
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Chapter 14

Italy

Giuseppe Melis*

14.1.  (Tax) residence in the domestic context

14.1.1.  Civil law, corporate law and other non-tax sectors

Within the private international law field, the connecting factors applicable 

to companies formed abroad were originally provided by article 2505 of the 

Italian Civil Code (ICC), according to which “companies formed abroad, 

having their place of management or main object of business within the ter-

ritory of the State are subject to all provisions of Italian law, including those 

with respect to the requisites for the validity of the articles of association”.

This provision was repealed by article 73 of Law No. 218 of 31 May 1995,1 

of which article 25, section 1 now states that “companies, associations, 

foundations and any other legal person, public or private, provided or not 

with associative nature, shall be governed by the law of the State in which 

the incorporation process has been completed. However, Italian law applies 

if the place of management of the person is located in Italy, or if its main 

object of business is located therein”.

Accordingly, the connecting factors applicable to companies are currently 

regulated by Law No. 218 of 31 May 1995, which attributes primary impor-

tance to the place of incorporation. In any case, the criteria for the place of 

management and the main object of business are both relevant.

Apart from private international law, the concept of a company’s seat is also 

relevant for other areas of law in which it may be challenged in order to 

claim that the company’s seat is located in a place different from that which 

was formally stated.

First of all, the company’s seat is relevant for civil law purposes. Article 46 

of the ICC provides that “whenever under the law certain consequences 

* Full Professor of Tax Law at LUISS University in Rome.
1. IT: Riforma del sistema italiano di diritto internazionale privato [Reform of the 
Italian System of Private International Law], Legislative Decree No. 218 of 1995.
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depend upon residence or domicile, with respect to legal persons relevance 

is given to the place in which their legal seat is established. When the legal 

seat established according to Article 16 or shown by the register does not 

correspond to the effective one, third parties can also consider the latter as 

the legal seat of the legal person”.

Second, the company’s seat is relevant for company law purposes, in order 

to identify the business register competent on a territorial basis for the re-

gistration of the company.

Third, it is relevant for international procedural law purposes in order to 

identify the court that has jurisdiction for legal proceedings related to the 

company’s activities.

Fourth, it is relevant for bankruptcy law purposes in order to identify the 

court that has jurisdiction for bankruptcy proceedings. More specifically, 

article 9 of the Italian Bankruptcy Act (Royal Decree No. 267 of 1942) 

states that the court competent for opening insolvency proceedings is that 

which is located in the place in which the company has its principal seat. 

In this respect, according to case law,2 Italian courts still have jurisdic-

tion in cases of a company incorporated in Italy that locates its registered 

office abroad but does not carry on genuine entrepreneurial activity and 

does not move the centre of its managing and administrative activity. The 

same conclusions apply in cases of company transfer migration in Europe. 

The presumption provided under EC Regulation No. 1346 of 29 May 2000 

– according to which the place of a company’s registered office is pre-

sumed to be the centre of its main interests – can be rebutted, proving that 

the move was merely fictitious. If this is the case, the courts of the state of 

destination will not have any jurisdiction in insolvency proceedings.

14.1.2.  Tax law

14.1.2.1.  The concept of tax residence and its importance

Article 73, section 3 of Presidential Decree No. 917 of 1986 (TUIR 1986)3 

qualifies “companies and other legal persons having in Italy their registered 

office or place of management or main object of business for most part of 

the taxable period” as resident entities for income tax purposes.

2. Supreme Court, Civil Law Chamber, 18 March 2016, No. 5419.
3. IT: Testo unico delle imposte sui redditi [Consolidated Tax Act], Presidential Decree 
No. 917 of 1986.
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The structure of the provision at hand largely resembles the rule provided 

under article 2, section 2 of TUIR 1986 concerning the tax residence of 

individuals. However, while article 2, section 2 of TUIR 1986 refers to the 

concepts of residence and domicile provided under article 43 of the ICC, 

article 73, section 3 of TUIR 1986 does not refer to the article 46 of the ICC 

(see section 14.1.1.). Article 73, section 3 of TUIR refers to the concepts of 

the “place of management” and the “main or exclusive object of business”, 

which were used in article 2505 of the ICC and are now used in article 25 

of Law No. 218 of 31 May 1995 (see section 14.1.1.).

Therefore, differently from the notion concerning individuals being closely 

linked to civil law concepts, it can be argued that the concept of the tax 

residence of companies is strictly linked to private international law con-

cepts. It will be seen, however, that the interpretation of the tax residence 

of companies elaborated by case law coincides with the “effective seat” as 

referred to under article 46 of the ICC.

Tax residence is a connecting factor that determines taxation on a worldwide 

basis.

Moreover, the residence of the payer also constitutes a connecting factor for 

taxation in Italy of income from capital paid to non-resident taxpayers (see 
article 23, section 1(b) TUIR 1986).

14.1.2.2.  The reversed burden of proof

Italian tax law contains a rebuttable presumption in order to determine the 

tax residence of companies (see article 73, sections 5-bis and 5-ter TUIR 

1986).4 The provision in section 5-bis requires that “unless otherwise proven, 

the seat of companies and entities which control, pursuant to art. 2359, § 1, 

civil code, other companies or entities listed in art. 73, § 1, lett. a) and 

b), TUIR, (i.e. Italian resident companies and other entities), is deemed to 

exist within the Italian territory if either: a) they are controlled directly or 

4. Law Decree No. 262/06 (converted into Law No. 296/06) introduced in art. 73, 
sec. 3 of Presidential Decree No. 917 of 1986 (TUIR 1986) two other presumptions 
concerning the residence of the trust, based on (i) the residence in the state of at least 
one of the settlors and at least one of the beneficiaries; or (ii) the attribution to the trust, 
after its establishment, of the ownership (or other right in rem) of an immovable property 
by a person resident in the territory of the state, or the creation of restrictions on the use 
of the same kind of property. On this topic, see G. Fransoni, La disciplina del trust nelle 
imposte dirette, 1 Rivista di Diritto Tributario, p. 247 et seq. (2007); G. Fransoni, La 
residenza del trust, Corriere Tributario, 32, p. 2582 et seq. (2008); and Italian Revenue 
Agency Resolution, 6 Aug. 2007, no. 48/E, sec. 3.1.
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indirectly, pursuant to art. 2359, § 1, civil code, by other Italian resident 

taxpayers; or b) their board of directors or equivalent management body 

is composed mainly of Italian resident directors”. Section 5-ter requires 

that “in order to ascertain the control defined in § 5-bis, the situation exist-

ing at the end of each financial year of the foreign entity controlled must 

be evaluated. For the same purposes, with respect to individual taxpayers, 

reference shall also be made to the voting rights held by relatives, as defined 

in art. 5, § 5, TUIR”.

Such presumption is aimed at avoiding the use of holding companies ficti-

tiously located in states granting favourable tax regimes. More specifically, 

it is aimed at avoiding cases in which participations in Italian companies 

are held by companies fictitiously located abroad that can benefit from a full 

participation exemption regime under the applicable double tax convention 

in force with the holding company’s state.

The Italian Association of Chartered Accountants challenged this provi-

sion before the European Commission. However, the European Commission 

considered it consistent with EU law, since the tax administration declared 

(in note No. 39678/2010 and note No. 157356/2010) that (i) although such 

rule simplifies tax audit activities performed by the tax authorities, they 

shall nonetheless still prove the fictitious foreign residence; (ii) the taxpayer 

suffers no limit in proving his real foreign residence, providing evidence 

that strategic decisions, contracts and financial operations are actually taken 

and implemented abroad (e.g. showing the decisions of the management 

board, the receipts for airline tickets and the invoices for expenses); and (iii) 

the tax administration cooperates with the authorities of other EU Member 

States to determine the actual location of the place of effective management.

14.1.2.3.  The relationship between the criteria used by article 73 
of TUIR 1986 and the relevance of additional criteria

The criteria set out by article 73, section 3 of TUIR 1986 are not subject to 

a hierarchical order and are interchangeable.

It follows that a taxpayer, in order to be considered resident in Italy, must 

fulfill only one of these criteria for more than 183 days within the taxable 

period.

The following criteria are not relevant:

– the place of incorporation/the country in which the company was 

formed;



359

(Tax) residence in the domestic context

– the place from which senior employees work, unless, as will be seen 

(see sections 14.1.2.4.2. and 14.1.2.4.3.), this criterion constitutes a 

suggestion to prove the existence in Italy of the administrative office 

and/or the main object of the company;

– the place in which the accounts are held, although case law may refer 

to this place as an element that supports the existence of tax residence 

in Italy;

– the residence or the nationality of the shareholders, unless companies’ 

decisions are taken by fictitious directors and are attributable to Italian 

resident shareholders; and

– the place in which corporate assets are located, since the reference to 

the “main object” enshrined in article 73 of TUIR 1986 allows the as-

signment of relevance to the place in which the activity usually takes 

place and not the place in which the goods are physically located.

No special rules for determining the tax residence of digital economy en-

terprises are in place.

14.1.2.4.  The criteria set out in article 73 of TUIR 1986

14.1.2.4.1.  Registered office

The definition of the registered office location does not give rise to specific 

issues, as it is normally identified as the place indicated in the articles of 

association, pursuant to article 2328, no. 2 of the ICC. In other words, it is 

the place defined as the registered office in the register of enterprises.5

14.1.2.4.2.  Place of management

The law does not define the place of management, so reference must be 

made to case law and literature. According to scholars,6 the place of man-

agement is the place at which the so-called highest management is located 

and the fundamental decisions related to the life of the company are taken. 

Such interpretation is coherent with the interpretation given to the concept 

5. On the notion of residence, see G. Marino, La residenza nel diritto tributario 
(Cedam 1999); G. Melis, Trasferimento della residenza fiscale ed imposizione sui redditi 
(Giuffrè 2009); and S. Dorigo, Residenza fiscale delle società e libertà di stabilimento 
nell’Unione Europea (Cedam 2012).
6. Marino, id., at 104 et seq.; C. Garbarino, La tassazione del reddito transnazionale, 
p. 186 et seq. (Cedam 1990); G. Corasaniti & P. De’ Capitani, La nuova presunzione di 
residenza fiscale dei soggetti Ires, Diritto e pratica tributaria 1, p. 102 (2007).
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of the place of effective management at the international level. In this con-

text, attention is paid not to where the “day-to-day” decisions are taken, but 

to “the place where key management and commercial decisions that are 

necessary for the conduct of the entity’s business as a whole are in substance 

made” (OECD Commentary 2008, article 4, paragraph 24). It is an inter-

pretation that is coherent with the fact that, in the current TUIR 1986, the 

expression “place of management” replaced the expression “administrative 

office” contained in former Presidential Decree No. 598/1973.7

Case law, however, does not fully support such interpretation, also making 

reference to the notion of the “effective seat” referred to under article 46 of 

the ICC, which has a wider definition.

The following principles arise in particular from the analysis of the most 

recent case law:

– Supreme Court, Tax Chamber, 7 February 2013, No. 2869: The defini-

tion of the “place of management” shall coincide with that of the effec-

tive seat as defined by civil law rules, i.e. it is the place at which admin-

istration and management activities are performed and shareholders’ 

meetings are held. The place of management is therefore the place that 

is permanently used as the location in which (i) all bodies and offices 

of the company are established for the purpose of carrying on the busi-

ness; (ii) the management of the business is performed; and (iii) the 

relevant decisions are taken.

– Supreme Court, Tax Chamber, 23 October 2013, No. 24007: The place 

of management is the place at which the most important decisions are 

taken and processed, i.e. it is the place at which the corporation’s strat-

egy is developed. As far as third parties are involved, pursuant to art-

icle 46 of the ICC, the effective seat is the place at which administrative 

activities and management decisions are actually taken and from which 

the administrative bodies and employees operate.

– Supreme Court, Criminal Chamber, 13 February 2014, No. 6995: The 

place of management is the place in which the direction and supervision 

of all activities are performed. If the directors are resident outside of 

Italy but perform their duties through agents operating in Italy, the com-

pany will be resident in the place in which these agents implement the 

7. IT: Istituzione e disciplina dell’imposta sul reddito delle persone giuridiche 
[Establishment and Discipline of Income Tax on Legal Persons], Presidential Decree 
No. 598 of 1973.
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decisions taken by the directors. The place of management, as opposed 

to the legal seat, coincides with the “effective seat”, i.e. the place at 

which administrative and management activities are performed and 

where the board of directors meetings are held. In other words, it is the 

place that is usually or permanently used by the corporate bodies to 

perform all relevant activities and that in which decisions are taken, and 

such place is also relevant for third parties.

– Supreme Court, Criminal Chamber, 30 October 2015, No. 43809: The 

place of management coincides with the place at which decisions are 

taken and the business activity is performed. This is the place (i) where 

the directors reside; (ii) where the shareholders’ meetings are called and 

held; (iii) where those who have the power to represent the company 

reside; (iv) that is permanently used for internal and external relation-

ships; or (v) that is used for taking corporate decisions and from which 

administrative bodies and employees operate.

It should also be noted that, according to part of the case law, the differ-

ence between “wholly artificial arrangements” and “real and effective com-

panies” should be stressed, in the sense that the Italian Tax Administration 

could challenge foreign fictitious residence only in cases of wholly artificial 

arrangements.

The following can be referred to as examples:

– Supreme Court, Tax Chamber, 7 February 2013, No. 2869 (see also 
Supreme Court, Criminal Chamber, 17 Jan. 2014, No. 1811): It is rel-

evant to assess whether a transfer of seat is real or fictitious, i.e. wheth-

er the transaction is or is not a purely artificial arrangement consisting 

of the creation of a legal structure that does not play a genuine eco-

nomic role.

– Supreme Court, Criminal Chamber, 13 February 2014, No. 6995: Italian 

tax rules must be interpreted and applied in accordance with the case 

law of the Court of Justice of the European Union (ECJ) in order to not 

hinder freedoms enshrined in EU treaties and, in particular, the freedom 

of establishment. The ECJ has indeed made clear that the circumstance 

in which a company was created in one Member State in order to bene-

fit from more favourable legislation does not constitute abuse of the 

freedom of establishment, and the national measures restricting such 
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freedom may otherwise be justified when they specifically counteract 

wholly artificial arrangements that do not reflect economic reality.8

– Supreme Court, Criminal Chamber, 30 October 2015, No. 43809: In the 

case of a corporation whose registered office is abroad but the company 

is controlled by an Italian entity, in accordance with article 2359 of the 

ICC, the assessment of its effective seat cannot only be based on the 

place in which the strategic decisions or administrative directives are 

taken. Such place cannot per se be the seat (legal or administrative) of 

the Italian parent company. In this case, on the contrary, it is necessary 

to ascertain whether or not the foreign subsidiary is a real entity that 

conducts business in accordance with its deed of incorporation or art-

icles of association. In order to assess whether or not the foreign com-

pany is fictitious, reference must be made to the criteria set out in art-

icle 162 of TUIR 1986 for defining the term “permanent establishment” 

or to the criteria drawn up by ECJ case law for identifying conduit 

companies or wholly artificial arrangements. Indeed, it is fully lawful 

to perform an activity in another Member State, even if it is a low-tax 

jurisdiction, provided that the controlled foreign company has its own 

substance (see Cadbury Schweppes, C-196/04).

Such line of reasoning is not fully convincing, since ECJ case law does not 

prohibit the possible conflicts between linking rules adopted unilaterally. 

According to the ECJ, such rules can be defined as “quasi-restrictions” 

and should be solved through harmonization/positive integration measures 

rather than purely negative integration measures.9

The issue is absolutely relevant, since the qualification of the fictitious 

 foreign residence as a case of abuse of law would remove any criminal 

relevance to such conduct.

8. See UK: ECJ, 12 Sept. 2006, Case C-196/04, Cadbury Schweppes plc, Cadbury 
Schweppes Overseas Ltd v. Commissioners of Inland Revenue, secs. 35 and 37, ECJ Case 
Law IBFD.
9. On the need to distinguish suggestions coming from the Court of Justice of the 
European Union’s (ECJ’s) jurisprudence that do not consider an economic site per se 
as a symptom of an abusive exercise of an economic freedom from the elements of the 
tax residence (in particular, the place of management), see A. Ballancin, Note in tema 
di esterovestizione societaria tra i criteri costitutivi della nozione di residenza fiscale e 
l’interposizione elusiva di persona, Rivista di Diritto Tributario 4, p. 975 et seq. (2008). 
On the contrary, in favour of the need to respect the formal evidence coming from the 
registered office if the foreign company is not a mere artifice, see Dorigo, supra n. 5, at 
237 et seq.
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14.1.2.4.3.  The main object of business

As far as the main object of business is concerned, it is commonly intended 

as the business activity mainly carried on to achieve the business scope.10 

Hence, the main object is not the place in which the company’s decisions 

are formed, but that in which they find effective implementation.

The tax legislator has also adopted this notion, qualifying the main object 

of business as the essential activity aimed at directly realizing the main 

objectives indicated in the law, the articles of association or company by-

laws (article 73, section 4 TUIR 1986). It is clearly a matter involving a 

factual assessment, the determination of which may be problematic in the 

case that a company carries on its business in different states, since it must 

be ascertained in which of them the predominant activity is carried on. 

The predominance shall be ascertained in relation to quantitative (e.g. the 

gross revenues, the localization of valuable assets and the headcount in 

each state) and qualitative parameters in cases in which the main object of 

business is particularly complex. In such cases, the possible ancillary nature 

of the activity performed in respect of the “typical” activity performed by 

the enterprise must be taken into account. The management itself cannot 

be considered an activity, since this element falls under the notion of the 

“place of effective management”. Reference cannot be made to the location 

of the assets owned.

10. A. Santa Maria, Le società nel diritto internazionale privato, p. 99 et seq. (Mvlta Pavcis 
1970); E. Simonetto, Società costituite all’estero od operanti all’estero (artt. 2498-2510): 
Commentario al C.C., a cura di Scialoja e Branca, p. 393 (Zanichelli 1976); C. Sacchetto, 
La residenza fiscale delle società, Gazzetta Valutaria e del Commercio Internazionale 2, 
p. 123 (1988); and R. Lupi & S. Covino, Sede dell’amministrazione, oggetto principale 
e residenza fiscale delle società, Dialoghi di Diritto Tributario 10, p. 927 et seq. (2005). 
With reference to case law, see IT: Rome Civil Court of First Instance, 2 May 1963, 
Giust. civ., p. 698 et seq. (1964), according to which the main object is the place at which 
the enterprise objectively carries on its activity; and IT: Supreme Court, 26 May 1969, 
No. 1857, Foro it., p. 2538 et seq. (1969). See also the tax case law of the Italian Supreme 
Court, Criminal Chamber, 17 Jan. 2014, No. 1811, according to which: “The Court of First 
Instance has upheld that the main object of the Company is located in Italy on the basis 
of only the formal data of the existence of an Italian concession and from the fact that the 
relevant market is the Italian one. Such opinion cannot be shared, since the formal data of 
the ‘nationality’ of the concession or the relevant market does not fall within the meaning 
of the main object arising from the law and the interpretation provided by the tax courts. 
The main object is defined as the effective activity performed, that […] is embodied in 
the management of the online gambling platform, whilst the concession only represents 
a condition to carry out such activity. […] Finally, it seems that art. 73 TUIR was misap-
plied, being per tabulas that the main object of the Company is the management of the 
gambling platform and that the effective activity is not carried on in Italy, but it is wholly 
carried on abroad and by foreign entities.”
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It seems that the current case law of the Supreme Court on tax residence 

clearly denotes the difference between the object of business and the assets 

owned, since it has stated, inter alia, that in order to identify the object of 

business, the place in which the management is present – rather than the 

place at which the main assets owned by the company are located – is more 

relevant (Supreme Court, Criminal Chamber, 23 February 2012, No. 7080; 

and Supreme Court, Criminal Chamber, 17 January 2014, No. 6995/2014). 

Therefore, the main point to verify is whether or not the foreign taxpayer 

carries out its activity in Italy.

Some difficulties arise with regard to the relationship between the object 

of the activity and the main assets owned by the taxpayer in the case that 

there is no real activity, as it happens for shell companies whose assets are 

formed by immovable properties placed within the territory of the state, 

shareholdings in Italian companies and assets leased to Italian companies 

(e.g. trademarks).

Starting with real estate companies, it seems that the proper methodological 

approach is to examine the consolidated case law concerning the relation-

ship between the notion of permanent establishments and the ownership of 

immovable properties.11 Indeed, the “permanent establishment” also implies 

the concept of “activity”; thus, if it can be excluded that a given activity 

represents a permanent establishment, a fortiori it can be excluded that it 

may represent the tax residence of a foreign taxpayer. Instead, whereas the 

activity performed would fall under the notion of a “permanent establish-

ment”, it may raise the question of whether the permanent establishment 

itself may represent the tax residence of the foreign taxpayer, once certain 

conditions are met. That said, scholars have denied that immovable prop-

erty may represent a permanent establishment, at least in cases in which it 

constitutes a mere capital investment.12

The Italian Supreme Court has in turn13 stated that a permanent establish-

ment does not occur when the activity of the taxpayer consists of mere prop-

erty management (e.g. capital investment) or when the immovable property 

11. M. Antonini, Brevi riflessioni in merito alle interrelazioni tra rapporti di controllo, 
oggetto principale e stabile organizzazione, Rivista di Diritto Tributario 1, p. 137 et seq. 
(2008). 
12. A. Lovisolo, Il concetto di stabile organizzazione nel regime convenzionale contro 
la doppia imposizione, Diritto e Pratica Tributaria4, p. 1127 et seq. (1983); M.R. Viviano, 
La stabile organizzazione del non residente in Italia, p. 63 et seq. (Jovene 2007); and 
U. La Commara & A. Valente, La mera detenzione di un immobile da parte di un soggetto 
non residente non configura stabile organizzazione, Il Fisco9, p. 437 et seq. (2008).
13. IT: Supreme Court, 27 Nov. 1987, No. 8820, Riv. dir. fin. sc. fin., p. 105 et seq. 
(1988).
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is ancillary to a business activity and is, in itself, the object of the business 

activity. In particular, the main object is not deemed to be existent based 

solely on the ownership of immovable property, but rather because (i) the 

activity is carried on through the disposal of the immovable property (which 

shows that a permanent establishment exists); (ii) the immovable property 

is one of the assets of the activity (e.g. the seat of the business activity); 

or (iii) it is necessarily implied by the activity, the object of which is the 

immovable property.

Indeed, where the assets of the taxpayer are exclusively formed by real 

estate located in Italy, the main object exists in Italy if (i) the assets represent 

the means through which the business activity is carried on by the foreign 

taxpayer; and (ii) the activity consists of a complex and coordinated set of 

acts located in the territory of Italy.

In such cases, the discrimen with the existence of a permanent establishment 

would arise from the existence of qualitatively similar but quantitatively 

different situations performed in the territory of other states.14

14. L. Perrone, La residenza del trust, Rassegna tributaria6, p. 1605 (1999); and Lupi & 
Covino, supra n. 10, at 933. Similarly, see Servizio Centrale Ispettori Tributari (SE.C.I.T.), 
Report on the activity carried on in 1984, Diritto e Pratica Tributaria6, p. 1518 et seq. 
(1985). Against the characterization as a “main object” in the case of one or more im-
movable properties owned within the territory of the state through which the taxpayer 
carries on only property management activity, see also Antonini, supra n. 11, at 137 et seq. 
According to the Italian Supreme Court, 10 Dec. 1974, No. 4172, the set-up of a company 
abroad, owned 90% by an Italian resident company with the sole aim of acquiring im-
movable property located in the territory of the state, does not imply that such company 
is subject to Italian law if the registered office, the place of effective management or the 
main object – based on the deed of incorporation or other official documents – is not 
located in Italy and it cannot be demonstrated that there is no match between the findings 
and the effective status. In particular, the Italian Supreme Court states that “to prove that 
the seat of the company is de facto situated in Italy, it is not sufficient to sustain that one 
of the directors (although having full powers) is resident in Italy and, to establish that the 
main object of a complex company is located in Italy, carried out clearly around the world, 
it is not sufficient to infer that the transaction realized in Italy would not be followed by 
another transaction.”. In addition, the Italian Revenue Agency in Resolution No. 48/E 
of 6 Aug. 2007, sec. 3.1., concerning the tax residence of the trust and dealing with the 
relationship between the main object and the ownership of immovable properties, stated 
that “the criterion (the main object) is strictly bound to the type of trust. If the object of 
the trust (asset constrained to the trust) is a compound of real estate wholly located in 
Italy, the assessment of the tax residence is quite easy; instead, if the immovable properties 
are located in different States, the predominance criterion must be adopted. In case the 
assets of the company are formed by financial assets or by mixed assets, the object shall 
be ascertained on the basis of the effective and real activity performed”. On this matter, 
see also G. Fransoni, La residenza del trust, Corriere Tributario32, p. 2585 (2008). The 
author submits that, since the nature of the activity of the trust qualifies the entity as a 
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In other words:

a) if a taxpayer carries on business activity in Italy by means of immovable 

property (e.g. supply of real estate services and services “connected” to 

the exploitation of the real estate by employing ad hoc personnel) and 

such activity is mainly or exclusively localized in Italy, it is possible to 

state that the taxpayer is fiscally resident in Italy;

b) if a taxpayer carries on business activity by means of immovable prop-

erty and such activity is not mainly or exclusively localized in Italy, it 

is possible to state that the taxpayer is fiscally resident abroad, but has 

a permanent establishment in Italy; and

c) if a taxpayer carries on property management activities of the immovable 

property, gaining the profits of such activity (e.g. income from the lease 

of immovable property), it is possible to state that the taxpayer is not 

resident in Italy and does not have a permanent establishment in Italy.

It goes without saying that the “disposal” – in a broader meaning – of 

immovable property to third parties should take the form, in relation to 

point a) and b), of real “active management” of the immovable property. 

Therefore, it implies the analysis of the agreements signed with third par-

ties in relation to such disposal, as well as the verification of whether such 

activity may be qualified as real business activity.

A more delicate concern is with regard to cases in which foreign com-

panies own participations in Italian-resident companies. More specifically, 

the issue is whether it is possible to affirm that a non-resident taxpayer can 

be deemed resident in Italy only by virtue of participation held in an Italian 

company (being such participation the sole or main asset owned). Scholars 

generally disagree with this, believing that the reference to the main object 

of business is misleading in such cases.15

non-business entity, the fact that the income is derived from immovable property located 
in the territory of the state whereas the institutional activities (e.g. charitable activities) 
are performed abroad becomes irrelevant.
15. Lupi & Covino, supra n. 10, at 927 et seq.; Marino, supra n. 6, at 141; A. Manzitti, 
Considerazioni in tema di residenza fiscale delle società, Rivista di Diritto Tributario1, 
p. 181 (1998); and A. Ballancin, La nozione di “beneficiario effettivo” nelle Convenzioni 
internazionali e nell’ordinamento tributario italiano, Rassegna Tributaria2, p. 238 (2006). 
In the field of international private law, see T. Ballarino, Diritto internazionale privato, 
p. 352 et seq. (Cedam 1996). Ultimately, attention must be paid to IT: Supreme Court, Tax 
Chamber, 11 Jan. 2007, No. 13579, Riv. Dir. Trib., p. 137 et seq. (2008), with a comment 
from M. Antonini, Brevi riflessioni in merito alle interrelazioni tra rapporti di controllo, 
oggetto principale e stabile organizzazione, Rivista di Diritto Tributario1, p. 147 et seq. 
(2008).
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Indeed, if the object must be intended as the activity performed, no doubt 

may arise as to the difference between the activity (i.e. the management 

of the holdings) and the assets upon which the activity is performed (i.e. 

the holdings themselves). In similar cases, the object of the activity is the 

management of an asset of “second-degree level”, i.e. the participation, and 

it does not give relevance to the place in which the subsidiary is resident 

or the place in which the assets are located. In this respect, the rebuttable 

presumption of article 73, section 5-bis of TUIR 1986, dealing with the 

case of foreign holding companies, gives relevance only to the “place of 

effective management” criterion, therefore excluding the relevance of the 

main object.

Finally, article 73, section 4 of TUIR 1986 lays down that the exclusive or 

main object of a resident entity is determined on the basis of the articles of 

association or the statute, if existing in the form of a public, private, authen-

ticated or registered deed. The meaning of such provision – debated for a 

long time as to whether it gives prevalence to the form over the substance – 

must be analysed in light of the non-profit entity legislation, as amended by 

the Italian legislator (Legislative Decree No. 460 of 1997), which added the 

adjective “resident” to the word “entity”. In this respect, it has been clarified 

that the assessment of the formal data is relevant solely for verifying the 

business nature of the entity qualified as resident, while it is irrelevant for 

assessing the main object as a requirement for tax residence.

14.1.2.5.  Ruling

With regard to the possibility to obtain a ruling concerning the residence of 

companies, it should be noted that the Italian Tax Authorities have excluded 

this opportunity on the basis of the recent reform of tax rulings (Legislative 

Decree No. 156 of 2015).16 In fact, the Italian Tax Authorities stated that the 

assessment of the requirements for the qualification of an entity as tax resi-

dent in Italy constitutes a matter of fact, and it can be evaluated by the tax 

authorities only during the assessment and not through an interpretive ruling 

(Italian Revenue Agency Circular, 2 December 1997, No. 304; and Italian 

Revenue Agency Resolution, 3 December 2008, No. 471/E). This position 

was also confirmed as a consequence of the reform on tax rulings, which, 

in the Italian Tax Authorities’ view (Italian Revenue Agency Circular, 

1 April 2016, No. 9/E), excludes from tax rulings all hypotheses character-

16. IT: Misure per la revisione della disciplina degli interpelli e del contenzioso tribu-
tario [Measures for Revising Rulings and Tax Litigation], Legislative Decree No. 157 of 
2015.
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ized by obvious and indisputable relevance of factual patterns detectable by 

the tax authorities only at the time of assessment, during which the mere 

existence of a fact must be evaluated. The residence of entities other than 

individuals (article 73, TUIR 1986), both in terms of its constitutive ele-

ments and rebuttable presumptions, falls among these cases.

14.1.2.6.  Insights regarding the place of effective management

In general, even by scholars,17 major relevance is attributed to the strategic 

decisions rather than the “day-to-day” decisions. However, since case law 

includes a rather extensive notion of the “administrative office” (comparing 

it to the “effective seat” in accordance with article 46 of the ICC, which also 

includes “day-to-day” decisions), it cannot be excluded that the “day-to-

day” decisions could also be relevant for tax residence purposes if included 

in a more general context.

As far as groups are concerned, the will of the parent company is relevant 

only if it essentially involves the “decision-emptying” of the subsidiary 

(company). In other words, if the subsidiary is effectively managed by the 

parent company, the place of management of the former coincides with the 

place of management of the latter and the subsidiary will be resident in the 

same place in which the parent company is resident; otherwise, the subsid-

iary will be resident somewhere else.

This principle is well expressed in the judgment of the Italian Supreme 

Court, 30 October 2015, No. 43809. In particular, according to the court, in 

cases of companies with controlled foreign registered offices in accordance 

with article 2359 of the ICC, the identification of the place from which the 

managerial activities or administrative directives take origin may not con-

stitute the exclusive criterion to assess the effective place of management. 

In similar cases, it must be ascertained whether the foreign subsidiary is a 

real entity carrying out business in accordance with its articles of associa-

tion or company by-laws. Therefore, one element is the management and 

the coordination activities of the parent company, which may not be relevant 

for the residence of the subsidiary, representing only a mode of so-called 

“group policy”, and another element is the daily exercise of management 

activities by the subsidiary itself, which can be used to define the residence 

of the subsidiary company if it is an entity legally and economically real 

and indisputable in its actual existence.

17. See all references in supra n. 7.



369

(Tax) residence in the domestic context

14.1.2.7.  Burden of proof and tax assessment

With regard to the burden of proof, it rests on the tax authorities unless a 

case of reversed burden of proof occurs pursuant to article 73, sections 5-bis 

and 5-ter of TUIR 1986 (Italian Supreme Court, 14 March 2000, No. 1156). 

The proof consists of demonstrating where the effective will of the company 

was “formed” and not simply where it was “formalized”.

In their assessment activities, the Italian Tax Authorities make wide use 

of the instruments of international cooperation. However, it is not known 

whether there are cases of mutual agreement or arbitration procedures for 

tax residence, since such information is not published.

14.1.2.8.  Tax residence, tax evasion and tax avoidance

In general, nothing prevents the taxpayer from transferring its tax resi-

dence abroad, even when it is done solely for tax reasons. It is a completely 

 legitimate behaviour from a legal point of view that can be qualified as 

“legitimate tax savings”.

An individual or a company can freely decide where to settle and where to 

produce income. Therefore, if the taxpayer intends to do this in a place in 

which it can be done with the least tax burden, such decision can certainly 

not be prohibited.

As mentioned in section 14.1.2.4.2., it is a principle affirmed by the ECJ 

that a taxpayer has the right to establish itself in a certain state, even for 

mere tax reasons, until such settlement does not lead to a “wholly artificial”18 

arrangement. This is a corollary of the right of Member States to establish 

the most appropriate level of taxation for their economic systems, imposing 

only one limit: the chosen level of taxation must have a generalized char-

acter and must not result in unfair competition or State aid. However, the 

transfer of residence may also constitute a supposition of tax evasion and 

sometimes tax avoidance.

In particular, it is considered evasive in nature if a taxpayer maintains one or 

more constitutive elements of tax residence in the departing country but, at 

the same time, declares itself tax resident in another state and thus conceals 

its status of being tax resident in the first state. In this situation, a taxable 

event occurs, but the taxpayer hides part of its taxable income from the tax 

18. See Cadbury Schweppes, supra n. 9.
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administration, in particular the income different from that which is subject 

to tax in Italy as a non-resident. Sometimes, such transfer may simply lead 

to the declaration of residence elsewhere, but other times, it can be accom-

panied by further initiatives to hinder the tax administration’s assessment 

activities.

In order to counteract these forms of tax evasion, the Italian legal system 

provides legal presumptions operating in the field of tax residence, both 

for individuals (article 2, section 2-bis of TUIR 1986) and for companies 

(article 73, sections 5-bis and 5-ter, paragraph 1.2.2. of TUIR 1986).

These presumptions do not disacknowledge tout court the effects of a trans-

fer of tax residence to a low-tax state, but simply preclude the tax authority 

from demonstrating, in a trial, the complex factual situations underlying 

the concept of tax residence, therefore suffering the effects of the burden-

of-proof rules.

Therefore, the artificial transfer of residence abroad – if it hides the condi-

tions for being taxed in Italy as a resident – may indeed be qualified as a 

suggestion of real tax evasion. The transfer of residence can be considered a 

suggestion of tax avoidance when the taxpayer actually transfers its tax resi-

dence abroad, effectively losing any constitutive elements required accord-

ing to the internal notion of tax residence (i.e. foreign residence prevails on 

the basis of a double tax convention existing with the state of destination), 

but only in order to take advantage of the asymmetry or shortcomings of the 

tax system provided by the status of being either resident or non-resident.

In this respect, however, the existence of an exit tax for taxpayers perform-

ing business activities appears sufficient to counteract the more important 

suppositions of tax avoidance.

14.1.2.9.  Controlled foreign company rules, conduit companies 
and treaty abuse

Italian domestic controlled foreign company (CFC) legislation allows the 

allocation of income from a controlled company resident in a blacklisted 

country to its Italian resident controlling company. If both the presumption 

of residence and the CFC regime are simultaneously applicable, a logical 

priority for the rule of tax residence should be recognized, because it defines 

an element of the taxable event (or rather, it defines its territorial extension). 



371

(Tax) residence in the domestic context

In light of the foregoing, the position of the tax authorities appears to be cor-

rect, according to which the presumption of a foreign entity’s residence in 

Italy supersedes the provision of article 167 of TUIR 1986 (Italian Revenue 

Agency, Circular No. 28/E/2006, section 8).

A further statement contained in Circular N. 28/E/2006 also appears to be 

correct, according to which, once the authorities are given evidence of resi-

dence abroad, the provisions of article 167 of TUIR 1986 are applied to the 

controlled company. In such cases, the effective location of the administra-

tive headquarters of the CFC outside the state – and therefore its indepen-

dent decision-making and management – does not exclude the fact that its 

income should be considered in the economic availability of the resident 

controlling company.19

With regard to conduit companies, i.e. companies without effective activi-

ties and a real structure, a specific provision to counteract them does not 

exist in the Italian tax system. However, pursuant to article 37, section 3 of 

Presidential Decree No. 600/1973,20 the tax assessment can charge to the 

“real” taxpayer all income that is apparently only gained by other taxpayers, 

when it is proven, on the basis of serious, precise and concordant assump-

tions, that the former is the effective holder of said income. The theory 

prevailing in doctrine – initially accepted by the Italian Supreme Court (see 

Italian Supreme Court, No. 3979/2000 and No. 8671/2011) – that considers 

this disposition applicable only to occurrences of fictitious intervention has 

been compared with a recent case (Italian Supreme Court, No. 12788/2011), 

which refers to the same provision also in cases of real interposition.

Therefore, conduit companies may be disregarded by the tax authorities on 

the basis of these decisions, allocating the relative income directly to the 

resident taxpayer. Conduit companies can be counteracted not only with this 

provision, but also though the general principles on treaty abuse.

In this respect, the Italian Tax Authorities – in accordance with the 

Commentary clarifications on the abuse of the conventions (2008 

Commentary on article 1, section 9.5.) – in cases concerning the taxation 

of capital gains in which the foreign company was created in order to enjoy 

undue tax benefits in the absence of valid economic reasons, will apply the 

avoided tax treatment (i.e. the taxation of capital gains in the source state) 

19. On the relationship between CFCs and company relocations abroad, see also Italian 
Revenue Agency Resolution, 16 Nov. 2007, No. 331/E.
20. IT: Disposizioni comuni in materia di accertamento delle imposte sui redditi [Common 
Provisions on the Assessment of Income Taxes], Presidential Decree No. 600 of 1973.
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rather than the conventional provisions (Italian Revenue Agency, Circular, 

30 March 2016, No. 6/E). More general considerations on the abuse of 

law in cases of conduit companies were formulated by the Italian Revenue 

Agency in Circular No. 32/E/2011.

14.1.2.10.  Residence for withholding tax and VAT purposes

The same concept of tax residence in article 73 of TUIR 1986 is applied 

for the purposes of withholding tax, the application of which is different 

depending on whether or not the recipient is resident in the state.

For VAT purposes, article 7-ter of Presidential Decree No. 600/1973,21 in 

terms of territoriality for the supply of services, refers to entities estab-

lished in the state. In this provision, an “established subject” (article 7, sec-

tion 1(d)) is defined as (i) a taxable person domiciled in the state or resident 

in the state only for tax purposes that has not established domicile abroad; 

or (ii) a permanent establishment in the territory of the state of a person 

that has established both its own domicile and residence abroad, only with 

regard to the transactions it has made or received. For entities other than 

natural persons, the “domicile” is considered the place in which the regis-

tered office is located, and the “residence” is the place in which the effective 

establishment is located.

Italian law identifies the place of business as the registered office, which 

takes priority over the effective establishment. However, the Italian Tax 

Authorities (Italian Revenue Agency, Circular, 29 July 2011, No. 37/E, sec-

tion 2.1.4.) made clear that the registered office determines the place of 

establishment of the taxable person “unless elements in the opposite sense 

arise”. Hence, in the event of a discrepancy between the registered office 

and the effective establishment, prevalence should be given to the latter. 

This is an interpretation in line with EU law.

In this regard, it must be noted that EU directives do not specify the mean-

ing of “establishment”; they merely address the situation when an entity 

is established in more than one EU Member State. In particular, article 21 

of Regulation 2011/282/EU states that the supply of services to a taxable 

person or to a non-taxable legal person deemed to be a taxable person falls 

within the scope of article 44 of Directive 2006/112/EC, and if the taxable 

person is established in more than one Member State, the supply of services 

will be taxable in the state in which the person has established its business.

21. Id.
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The “establishment” therefore requires the existence of a connecting factor, 

which can be defined by the place of business, the existence of a permanent 

establishment or, in the absence of both, the taxpayer’s domicile or habitual 

residence.

As for the notion of the “seat of business” (used in article 44 of Directive 

2006/112/EC, according to which the place of the supply of services ren-

dered to a taxable person acting as such is the place in which the person 

established its business), reference must be made to article 10 of Regulation 

2011/282/EU, according to which:

1. For the application of Articles 44 and 45 of Directive 2006/112/EC, the place 

where the business of a taxable person is established shall be the place where 

the functions of the business’s central administration are carried out. 2. In order 

to determine the place referred to in paragraph 1, account shall be taken of the 

place where essential decisions concerning the general management of the busi-

ness are taken, the place where the registered office of the business is located 

and the place where management meets. Where these criteria do not allow the 

place of establishment of a business to be determined with certainty, the place 

where essential decisions concerning the general management of the business 

are taken shall take precedence. 3. The mere presence of postal address may 

not be taken to be the place of establishment of a business of a taxable person.

This regulation also transposes ECJ case law, which, in the judgment of 

28 June 2007 in Planzer Luxembourg,22 held that “the place where the tax-

able person has established his business is the place where the functions of 

its central administration are exercised”.23

14.2.  (Tax) residence in an international (cross-border) 
context

14.2.1.  Residence in tax treaties

14.2.1.1.  The Italian practice

The Italian practice regarding conventions on double taxation is substan-

tially in line with article 4 of the OECD Model Tax Convention. In some 

conventions, importance is also given to the place of incorporation (e.g. 

22. ECJ, 28 June 2007, Case C-73/06, Planzer Luxembourg Sarl v. Bundeszentralamt 
fuer Steuern, ECJ Case Law IBFD
23. M. Peirolo, Fondato sulla sede dell’attività il luogo di stabilimento ai fini IVA, 
Corriere Tributario 40, p. 3682 et seq. (2011).
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the conventions with Estonia, Lithuania, Russia and the United States). It 

is an integration that is not necessary, but is at least desirable, since it is 

believed by scholars that the wording “any other criterion of similar nature” 

refers to the “substantive” connection criteria and not merely to the “for-

mal” connection criteria, so it cannot be interpreted as including – in the 

absence of an express agreement – the criterion of nationality or the place 

of incorporation.24

In other conventions, reference is made to several criteria, such as the head 

office (e.g. the conventions with China and Turkey) or the main office (e.g. 

the conventions with Japan and Korea (Rep.)),25 even though the meaning 

of these expressions is not always clear.

14.2.1.2.  The expression “liable to”

With regard to the expression “liable to tax”, it creates many problems of 

interpretation, even in light of the term “person”, to which it is connected. In 

fact, the expression “to be liable to” is traditionally interpreted in the sense 

that effective taxation is not required, but only the theoretical possibility of 

taxing the income of that subject is sufficient.

Therefore, “persons liable to tax” should also be considered as those (i) that 

do not have taxable income as a result of the carrying forward of previous 

losses or compensation for operating losses attributable to other income cat-

egories; or (ii) for which there is a specific tax exemption for an income com-

ponent, i.e. so-called “tax-exempt entities” and “non-profit organizations”.26

The situation is more complex for partnerships, for which many countries 

apply the so-called “pass-through approach”, according to which sharehold-

ers are considered the true taxable persons. In this respect, several conven-

tions state that partnerships are considered residents of a contracting state 

24. H.A. Shannon, The General Definition of Residence under United States Income 
Tax Treaties, Intertax 2, p. 207 et seq. (1988). On the different positions expressed in the 
doctrine, see S. Van Weeghel, The Tie-Breaker Revisited: Towards a Formal Criterion?, 
in A Vision of Taxes Within and Outside European Borders, p. 962 (L. Hinnekens et al., 
Kluwer 2008).
25. E. Marello, La residenza fiscale nelle Convenzioni internazionali, Giurisprudenza 
Italiana25, p. 2586 et seq. (2009).
26. R. Couzin, Corporate Residence and International Taxation, p. 106 et seq. (IBFD 
2002), Online Books IBFD; and OECD, Draft Contents to the 2008 Update to the Model 
Tax Convention, part II, sec. 8.5. (OECD 2008).
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to the extent that the income from these partnerships is taxed in the hands 

of said residents or in the hands of their members or beneficiaries.27

The report entitled “The application of the OECD Model Tax Convention 

to Partnerships” is also relevant. According the Report, in the case of trans-

parency (i.e. the pass-through approach), the partners must request con-

ventional benefits, and the fact that the partnership is considered a taxable 

person in the other state is not, in principle, an obstacle to the application 

of the treaty benefits.28

The Italian Tax Authorities have stated that, with reference to the aspect of 

being a “person”, in the case of application to partnerships, pension funds 

and trusts of the conventions against double taxation signed by Italy, “if 

there is an express reference, both in an affirmative and negative sense, 

in the same conventions, it does not pose any problem”, deeming a cer-

tificate released by the tax authorities of these states certifying the qual-

ity of being a taxable person as sufficient as proof of the taxation (Italian 

Revenue Agency, Circular, 23 December 1996, No. 306/E; and Italian 

Revenue Agency, Circular, 6 May 1997, No. 104/E). Therefore, the Italian 

Tax Authorities do not require “actual” taxation, but only the quality of 

being a “taxable person” for the purposes of the tax treaty.

14.2.1.3.  Anti-avoidance clauses: Limitation on benefits clauses

Among the double tax conventions signed by Italy, a limitation on benefits 

(LOB) clause can be found in the 1999 treaty with the United States.29 In 

particular, article 2 of the Protocol to the convention states that the treaty 

benefits are available (i) in whole; (ii) in certain cases, partially; or (iii) 

in the amount calculated by the competent tax authority, only after pass-

ing various tests relevant to determining the existence of a sufficient link 

between the resident of a contracting state that requires the use of the treaty 

benefits and the contracting state itself. Among these tests, the “publicly 

27. S. Mayr, La nuova Convenzione Italia-USA per evitare le doppie imposizioni in 
materia di imposte sul reddito, Bollettino Tributario5, p. 438 et seq. (1986).
28. E. Della Valle, La soggettività delle partnerships nel modello OCSE di convenzi-
one bilaterale contro le doppie imposizioni sul reddito: la prospettiva italiana, Diritto e 
Pratica Tributaria Internazionale 3, p. 797 et seq. (2003); and D. Rinaldi, L’applicabilità 
delle convenzioni contro le doppie imposizioni alle società di persone, Il Fisco2, p. 130 
et seq. (2002).
29. G. Rolle & A. Turina, Condizioni applicative e profili temporali della Convenzione 
Italia-USA, Corriere Tributario 12, p. 888 (2010); and R. Dominici, La ratifica della 
Convenzione Italia-USA contro le doppie imposizioni: un decennio di innovazioni, Fiscalità 
Internazionale 3, p. 209 (2010).
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traded” test requires that every share of the class or classes that represent 

more than 50% of the voting rights and the value of a company must be 

traded on a recognized stock exchange. For entities other than legal persons 

that otherwise cannot use treaty benefits, two more tests are applied, namely 

the ownership test and the base erosion test.

As for the ownership test, individuals must own, directly or indirectly, at 

least 50% of each class of the shares or another beneficial interest in the 

company for at least half of the taxable period. In order to meet this test, it 

is also required that, in cases of indirect ownership, every indirect owner 

satisfies at least one of the conditions.

As for the base erosion test, at least 50% of the person’s gross income for 

the tax year must be paid or produced, directly or indirectly, by persons 

that are not resident in a contracting state, in the form of payments that are 

deductible for income tax purposes in the residence state of the person. All 

of the payments of a person’s permanent establishment that are located in 

another state are not relevant for this test.

If a resident in a contracting state does not satisfy any of the conditions 

required for these tests, the resident person is still allowed to use treaty 

benefits in relation to specific items of income if it satisfies the require-

ments of the “active trade or business test”. This happens (i) if the resident 

conducts business or affairs in its state of residence; (ii) if the income gained 

is directly connected with (or incidental to) the business or affair; or (iii) 

if the business or affair is closely and substantially related to the activity 

performed in the other states in which income is gained.

Ultimately, if a person resident in a contracting state does not satisfy the 

requirements of any of the tests, treaty benefits can be granted only if the 

competent authority agrees at its discretion.
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LOB clauses can also be found in the double tax conventions with 

Azerbaijan,30 Estonia,31 Iceland,32 Kazakhstan,33 Kuwait,34 Latvia,35 

Lithuania36 and Qatar.37 All of these clauses are less complex than that con-

tained in the tax treaty with the United States, as they only provide the 

following:

[N]otwithstanding any other provision of this Convention, a resident of a con-

tracting State shall not receive the benefit of any reduction in or exemption from 

taxes provided for in this Convention by the other contracting State if the main 

purpose or one of the main purposes of the creation or of the existence of such 

resident or any person connected with such resident was to obtain the benefits 

under this Convention that would not otherwise be available.

14.2.1.4.  Anti-avoidance clauses: Beneficial ownership

The conventions entered into by Italy generally also contain beneficial 

ownership clauses (e.g. the conventions with Australia, Belgium, Canada, 

France, Luxembourg and the Netherlands). With regard to this kind of 

clause, it must be noted that a definition of beneficial ownership does not 

30. Convention between the Government of the Republic of Azerbaijan and the Government 
of the Italian Republic for the Avoidance of Double Taxation with Respect to Taxes on 
Income and on Capital and the Prevention of Fiscal Evasion, art. 30, sec. 1 (21 July 2004), 
Treaties IBFD. 
31. Convention between the Government of the Republic of Estonia and the Government 
of the Italian Republic for the Avoidance of Double Taxation and the Prevention of Fiscal 
Evasion with Respect to Taxes on Income, art. 28, sec. 1 (20 Mar. 1997), Treaties IBFD. 
32. Protocol to the Convention between the Republic of Iceland and the Italian Republic 
for the Avoidance of Double Taxation with Respect to Taxes on Income and on Capital 
and the Prevention of Fiscal Evasion (10 Sept. 2002), Treaties IBFD.
33. Convention between the Government of the Republic of Italy and the Government of 
the Republic of Kazakhstan for the Avoidance of Double Taxation with Respect to Taxes on 
Income and the Prevention of Fiscal Evasion, art. 29, sec. 1 (22 Sept. 1994), treaties IBFD.
34. 1993 Protocol to the Convention between the Government of the Italian Republic 
and the Government of the State of Kuwait for the Avoidance of Double Taxation with 
Respect to Taxes on Income and the Prevention of Fiscal Evasion, art. 1 (17 Dec. 1987), 
Treaties IBFD. 
35. Convention between the Government of the Italian Republic and the Government 
of the Republic of Latvia for the Avoidance of Double Taxation with Respect to Taxes on 
Income and on Capital and the Prevention of Fiscal Evasion, art. 30, sec. 1 (21 May 1997), 
Treaties IBFD.
36. Convention between the Government of the Republic of Lithuania and the Government 
of the Italian Republic for the Avoidance of Double Taxation with Respect to Taxes on 
Income and on Capital and the Prevention of Fiscal Evasion, art. 30, sec. 1 (4 Apr. 1996), 
Treaties IBFD. 
37. Convention between the Government of the Italian Republic and the Government of 
the State of Qatar for the Avoidance of Double Taxation with Respect to Taxes on Income 
and the Prevention of Fiscal Evasion, art. 29, sec. 1 (15 Oct. 2002), Treaties IBFD.
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exist in Italian domestic law. Therefore, in international treaties, Italy refers 

to the OECD Model Tax Convention and its Commentary.38

In particular, according to the Italian Tax Authorities, the expression “benefi-

cial owner” describes a subject that not only resides in the contracting state, 

but also receives payments as the final beneficiary and not as an intermedi-

ary, e.g. agents, delegates or trustees of another subject (Italian Revenue 

Agency Resolution, 21 April 2008, No. 167/E; Resolution, 6 May 1997, 

No. 104/E; and Circular, 23 December 1996, No. 306/E). The purpose is 

to avoid the interposition of another subject in order to obtain the benefits 

of the convention. Therefore, the company must have the ownership and 

availability of the income received.

14.2.1.5. Tie-breaker rule

In general, Italian double tax conventions are in line with the OECD Model 

Tax Convention with regard to article 4(3). In any case, it must be high-

lighted that in 2002, Italy made an observation regarding the application 

of this paragraph, according to which, in determining the location of tax 

residence, it is necessary to also give relevance to the place in which the 

activities of the entity are processed or carried on.39 Generally speaking, the 

observations pose the typical uncertainties regarding the effectiveness of the 

act that they refer to, i.e. the OECD Commentary, especially because this 

commentary may serve as a supplementary tool of interpretation.40

38. C. Perrone, Brevi note sul significato convenzionale del concetto di beneficiario, 
Rassegna Tributaria1, p. 151 (2003); and F. Aramini & N. Savini, La nozione di beneficial 
owner nel diritto internazionale tributario e nel diritto tributario comunitario, Diritto e 
Pratica Tributaria Internazionale 5, p. 987 (2002).
39. Commentary on the Articles of the OECD Model Tax Convention (2005), para. 25: 
“Italy does not adhere to the interpretation given in paragraph 24 above concerning the 
‘most senior person or group of persons (for example, a board of directors)’ as the sole 
criterion to identify the place of effective management of an entity. In its opinion the place 
where the main and substantial activity of the entity is carried on is also to be taken into 
account when determining the place of effective management.” In the 2008 version, this 
observation was modified in the following sense: “As regards par. 24 and 24.1, Italy holds 
the view that the place where the main and substantial activity of the entity is carried on 
is also to be taken into account when determining the place of effective management of 
a person other than an individual.”
40. Regarding this observation, the theory was put forward in the doctrine (G. Maisto, 
The Observations on the OECD Commentaries in the Interpretation of Tax Treaties, 59 
Bull. Intl. Fiscal Docn. 1, p. 14 et seq. (2005) that the efficacy of the observation could 
be compared to the “unilateral declarations” known in international law when the nations 
participating in the OECD sign a convention against double taxation. At that time, such 
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First, in this case, it seems that the observation made by Italy is not in line 

with the interpretation of the residence as the place in which decisions are 

taken by “the top management”, which goes beyond the commentary with 

the consequence that the use of the supplementary tools of interpretation is 

useless (and therefore the observations made by Italy itself).

Second, if the Italian observation would be considered fully applicable (at 

least for the treaties stipulated after 2002), the tie-breaker rule would not 

effectively work to solve double taxation issues, as the localization of the 

primary activities in Italy would be put on the same level as the place of 

management. Such a consequence would, however, be a clear violation of 

the scope of the conventions.

Finally, such a solution would not be aligned with domestic law, accord-

ing to which the place of management and the main object of business 

are totally different criteria. Therefore, according to the author, the Italian 

observation must be considered as having no real effect.

Regarding the interpretation of the notion of the place of effective man-

agement, according to case law, it has the same meaning as the “place of 

management” as referred to in article 73, section 3 of TUIR 1986 and, con-

sequently, has the same meaning as the “effective seat” as referred to in 

article 46 of the ICC (Italian Supreme Court, 7 Feb. 2013, No. 2869).

Regarding the recent proposal to abandon the tie-breaker rule based on the 

place of effective management in favour of the mutual agreement procedure, 

the author strongly believes that it is an improper position, as it leaves too 

much discretionary power to the tax administration, hindering any concrete 

possibility to find a solution in cases of dual residence, which is the basic 

requirement for making a treaty applicable.

There is no doubt that the definition of the place of effective management 

has wide margins of uncertainty, but in any case, it expresses the location 

of where taxable values are created with the consequence that if a solution 

must be found, the only one would be to integrate the notion of the place of 

effective management and not substitute it.

In this sense, the choice of a tie-breaker rule based on hierarchical criteria 

(such as that applicable to individuals) would, on one hand, be a more 

observation would implicitly be accepted and legitimized by the intervention of pleni-
potentiaries in the final phase (intervention that is lacking at the European level), but the 
other state, being aware of the observation, may oppose it.
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balanced choice, and, on the other hand, represent a significant guarantee 

for taxpayers of a sufficient level of certainty to resolve potential conflicts 

that otherwise would be solved only by tax authorities of the contract-

ing states that are reluctant to deviate from their national criteria. In other 

words, the tie-breaker rule was created not for the benefit of the tax admin-

istration, but for the benefit of the taxpayers, as it is the only way to access 

treaty benefits.

A solution through a mutual agreement procedure requires proving strong 

guarantees for taxpayers in order to conclude the procedure within a rea-

sonable term and provide access to an arbitral procedure if the states do not 

come to an agreement.

14.2.2. Tax implications of cross-border change of residence

Tax implications arising from the transfer of the residence of a commercial 

enterprise to Italy are regulated under article 166-bis of TUIR 1986, which 

was introduced by Legislative Decree No. 147 of 2015.41 Such implications 

vary according to whether the enterprise was previously established in a 

“whitelist” or “blacklist” country.

In the former case, the fiscal value of the assets and liabilities transferred to 

Italy is determined at arm’s length. In the latter case, the arm’s length value 

still applies, but such value must be determined through an international 

ruling procedure (article 31 of Presidential Decree No. 600 of 1973).42 In 

the case that there is no agreement – either because it was not requested or 

because it was not reached – the lowest value among the purchase cost, book 

value and arm’s length value is taken into account for assets, whereas the 

highest of these values is considered for liabilities.

Both companies and individuals exercising a business activity are subject to 

an exit tax, regulated under article 166 of TUIR 1986, if their residence is 

transferred abroad. No exit tax is levied on individual shareholders, who can 

therefore transfer their residence abroad without the capital gains related to 

their participations being deemed as realized and consequently taxed.

41. IT: Disposizioni recanti misure per la crescita e l’internazionalizzazione del paese 
[Provisions for the Growth and Internationalization of the Country], Legislative Decree 
No. 147 of 2015.
42. Presidential Decree No. 600 of 1973, supra n. 22.
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The exit tax was introduced in 1995 and was subsequently modified in 

accordance with ECJ case law. According to Italian legislation, the assets 

pertaining to the business or business complex are taxed on the basis of their 

arms’ length value, unless they are attributed to a permanent establishment 

located in Italy.

If residence is transferred to an EU/EEA Member State that is included 

in the whitelist and with which a convention on mutual assistance for the 

recovery of tax claims comparable to that regulated under Council Directive 

1010/24/EU has been concluded by Italy, the taxpayer may opt for suspen-

sion of the taxation. 

14.2.3. Policy issues

In the last decade, the tax residence of companies has received particular 

attention, not so much by public opinion and political debate, but by the tax 

authorities. The tax authorities have been carrying on remarkable assess-

ment activity in order to counteract tax evasion achieved through companies’ 

relocation abroad as well as through fictitious permanent establishments.

Although such activity is certainly lawful, it has nevertheless raised doubts 

at an international level because of its criminal consequences, since, as 

suggested,43 cases of tax fraud could occur.

Instead, there has been – and still is – discussion about the transfer of com-

panies abroad, especially with regard to the FIAT group. The transfer abroad 

of the FIAT group has received particular media attention, also because 

FIAT, over the years, was the recipient of a significant amount of public 

funds. The issue also concerns various enterprises, especially small and 

medium-sized enterprises that were once located (mainly) in Northern Italy 

and moved to adjacent countries (e.g. Austria, Slovenia and Switzerland) 

and non-adjacent countries (e.g. the United Kingdom).

The discussion essentially concerns the need to set up strategies aimed at 

attracting new enterprises to Italy and preventing existing ones from trans-

ferring abroad by means of improving the tax system (e.g. with lower tax 

rates, more certainty concerning the levying of taxes, new approaches by the 

tax authorities, milder fiscal penalties) and the labour market.

43. OECD, Italy’s Tax Administration: A Review of Institutional and Governance Aspects, 
pp. 12 and 51 (OECD 2016).
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The political debate also involves the taxation of digital enterprises. The 

problem of their tax residence has still not been addressed, but only the pos-

sibility to introduce the concept of “virtual” permanent establishments in the 

context of the digital economy or to consider “consumption” as a criterion 

according to which the profits would be split between the residence state 

and the consumption state. 

14.2.4. Personal position

In the author’s opinion, the provision regarding the tax residence of com-

panies could be revised in order to eliminate the “main object of business” 

criterion, as it causes problems at an international level and overlaps with 

the concept of permanent establishments.

As a matter of fact, since, in accordance with article 162 of TUIR 1986, 

a fixed place of business is deemed to be a permanent establishment if 

the business of the enterprise is “wholly or partly carried on” through said 

permanent establishment, a provision according to which a company is a 

tax resident if it carries on its main activity in Italy cannot be logically 

compatible with the definition of “permanent establishment”, which relies 

on carrying on the business (even entirely) in Italy.

In fact, making an anatomic comparison, from an international and com-

parative perspective, tax residence is based on the “head”, which is single 

and central, whereas the permanent establishment represents the “arms”, 

namely the activities that are wholly or partly carried on in one or more 

states. On the contrary, Italian legislation creates a mixed situation, since 

it uses the concept of “activity” both for the purposes of residence and the 

existence of a permanent establishment.

Therefore, it seems clear that, by eliminating the “main object of business” 

criterion, Italian legislation would be in line with the comparative and in-

ternational perspective, according to which the place at which the activity is 

carried on is relevant solely for the existence of a permanent establishment.
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Chapter 15

Luxembourg

Katerina Pantazatou*

15.1.  (Tax) residency in a domestic context

15.1.1.  Civil law, corporate law and other non-tax areas

Luxembourg law has been heavily influenced by Belgian, French and 

German law. In turn, in tax law, the definition of a company’s residence has 

been steadily following company law in an effort to keep the two interre-

lated areas aligned. Most developments with regard to corporate residence 

were first introduced into company law, and subsequently into tax law.

For these uniformity attempts to be successful, terminology and interpreta-

tions (either by academia or the judiciary) in company law were unofficially 

implemented into tax law. This way, while company law was at the forefront 

in the construction of corporate residence, company law and tax law became 

aligned.

Luxembourg company law adheres to the real seat theory. Hence, the lex 
societatis in Luxembourg is determined by the place of effective manage-

ment of a company. Specifically, the Luxembourg Act of 10 August 1915 

on Commercial Companies (the Companies Act of 1915), as amended – the 

main company law for commercial companies in Luxembourg – provides 

that “[a]ny company having its central administration located in the Grand 

Duchy shall be subject to Luxembourg law, even though the incorporation 

deed may have been executed in a foreign jurisdiction”.1

The term “central administration” as a main element in the definition of 

corporate residence for company law purposes was inserted via the Act of 

25 August 2006, replacing the original term of “principal establishment” 

in the Companies Act of 1915.2 Full terminological uniformity has not yet 

* Associate Professor in Tax Law, University of Luxembourg. The author can be 
contacted at aikaterini.pantazatou@uni.lu.
1. Luxembourg Act of 10 August 1915 on Commercial Companies, as amended, 
art. 159(1) [unofficial translation].
2. Similar developments also applied to tax law. For a more detailed description, see 
sec. 15.1.2.
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been attained. For instance, article 159(2) and (3) provide that, “[i]n case 

the domicile of a company is located abroad but this company conducts 

operations from one or more locations in the Grand-Duchy of Luxembourg, 

the place of its most important establishment in the Grand-Duchy of 

Luxembourg […] shall constitute the secondary domicile of this company 

in Luxembourg” (emphasis added). However, the choice of the criterion of 

the place of central administration is precisely aimed at enabling the termi-

nology in Luxembourg law to be aligned with that of EU company law, as 

well as for collective investment vehicles and mutual funds.3

The (earlier) notion of the “principal establishment” was derived from the 

term used for individuals in the Belgian, French and Luxembourg Civil 

Codes. In all three jurisdictions, the civil codes provide(d) that the domi-

cile of a national is the place in which it has its principal establishment.4 

However, the innate differences between individuals and legal entities led to 

the distinction of the legal terms and the use of the criterion of the place of 

central administration of companies instead of the principal establishment.

Neither a company’s principal establishment nor its place of central admin-

istration were/are defined in law. However, presumably, the two notions 

do not differ much from each other. They both relate to the place of the 

registered office of the company, which usually coincides with its place 

of effective management. This should be distinguished from its “centre 

of operations”, in which the material and tangible activities take place. 

Consequently, in the company law realm, the notions of both the place of 

central administration and the principal establishment refer to the “intel-

lectual aspects of the company’s administration and management”, making 

the place of central administration the place in which the “brain” of the 

company is located.5

According to Conac, the replacement of the notion of the principal estab-

lishment with that of the place of central administration should be approved, 

as the latter is more modern and less likely to cause confusion than the 

former. Accordingly, Conac states that the principal establishment can 

be defined as the “place where the corporate bodies and the management 

3. See the preparatory documents of the Act of 25 August 2006.
4. See, for instance, the Luxembourg Civil Code, art. 102: “The domicile of every 
Luxembourgian, with regard to the exercise of his civil rights, is in the place where he has 
his principal establishment” [unofficial translation]. Similarly, see art. 102 of the French 
Civil Code. 
5. P.H. Conac, Le siège social en droit luxembourgeois des sociétés, 1 Journal des 
tribunaux Luxembourg, p. 4 (2009) [unofficial translation].
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reside, where the general meetings take place and where the contracts relat-

ing to the functioning of the company are discussed and deliberated”. This 

definition builds upon two main criteria, namely (i) the place at which the 

corporate bodies meet (i.e. the general meeting and the board of directors/

management board); and (ii) the centre of management of the company.

In this context, Luxembourg jurisprudence holds that a company’s place 

of effective management is determined by the place in which the general 

meetings of shareholders and the meetings of the board of directors take 

place, i.e. where “the most important decisions regarding the life of the 

company are taken”.6

This approach was criticized by Conac, who pointed out the fact that 

Luxembourg jurisprudence places too much emphasis on the place at which 

the corporate bodies meet as opposed to the place from which the com-

pany is actually managed. As he noted, in big corporations, not only do the 

managers/directors enjoy a certain degree of autonomy by reference to the 

shareholders, but the general meetings of shareholders may also take place 

at a third location. These elements have so far been ignored in Luxembourg 

case law.7

Seeing as the main law for commercial companies in Luxembourg is 

the Companies Act of 1915, references to a company’s residence in the 

Luxembourg Civil Code are very limited.8

With regard to insolvency law, Luxembourg, in compliance with Insolvency 

Regulation 2015/848 and the previous Insolvency Regulation 1346/2000, 

considers that the opening of insolvency proceedings should take place 

where the company has its place of effective management. 

The growing financial distress that companies face across Europe and the 

increasing number of multinational companies with many creditors all over 

the European Union make the applicable insolvency law – as well as the 

place of the opening of insolvency proceedings – of paramount importance. 

In compliance with EU Regulations, Luxembourg also applies the test of the 

centre of main interests (COMI) for defining a company’s residence and the 

6. Tribunal d’Arrondissement (com.) de Luxembourg (Trib. arr. Luxembourg), 
18 Apr. 2008, R.G. no 105744, Jurisnews, vol. 1, no. 12/2008.
7. Conac, supra n. 5. 
8. One example is the reference in art. 115 of the Luxembourg Civil Code, which 
provides that the articles of association of the company or the company’s deed of incor-
poration should provide, among other things, the location of the (seat of the company. 
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rebuttable assumption that the COMI of companies is the place in which the 

registered office is located.9 

Article 440 of the Commercial Code of Luxembourg provides that every 

commercial company that ceases payment shall declare this to the com-

mercial court of its seat within a month. From a Luxembourg bankruptcy 

perspective, the seat of a company refers to the place in which the bankrupt 

debtor has its principal establishment and its centre of activities. As such, it 

comes as no surprise that the District Court of Luxembourg ruled that the 

Luxembourg court had jurisdiction to declare a Luxembourg branch of a 

non-resident company bankrupt, on the grounds that the siège social located 

abroad was fictitious and the places of the principal establishment and the 

“most important centre of activity” were considered to be in the branch in 

Luxembourg.10

In a particular case in the same context, upon a creditor’s petition for open-

ing insolvency proceedings against a corporate debtor, the defendant argued 

that Luxembourg courts did not have jurisdiction to open insolvency pro-

ceedings. In determining the COMI of the company, the national court (in 

appeal) observed that, at the time of the referral, the company had its regis-

tered office in Luxembourg. However, the court eventually found that the 

Luxembourg company was only a letterbox. This finding was substantiated 

by the reports of the French and Luxembourg tax authorities, which provided 

that the commercial activity of the company was essentially conducted in 

9. In the author’s opinion, certain elements in the definition of the centre of main 
interests (COMI) or additional criteria for the rebuttal of the COMI clarified by the 
Court of Justice of the European Union (ECJ) in intra-EU insolvencies are noteworthy. 
In Interedil, for instance, the ECJ decided that “greater importance” must be attached to 
the place of the debtor company’s central administration. This place must be identified by 
reference to criteria that are both objective and ascertainable by third parties, in particular 
by the company’s creditors. If the bodies responsible for the company’s management and 
supervision are in the same place as its registered office, the COMI presumption cannot be 
rebutted. However, when a company’s central administration is not in the same place as 
its registered office, the presence of company assets in a different EU Member State could 
be regarded as a sufficient factor for rebutting the COMI. In contrast, one would need to 
conduct a comprehensive assessment of all of the facts in order to “establish, in a manner 
that is ascertainable by third parties, that the company’s actual centre of management” is 
located elsewhere. Examples of such factors can be the location of immovable property 
in another Member State and the existence in that state of lease agreements and contracts 
with financial institutions, which could be regarded as objective factors. According to the 
ECJ, however, such facts alone would not be sufficient to rebut the COMI unless a com-
prehensive assessment of all factors led to the same conclusion. See Interedil ( C-396/09, 
EU:C:2011:671).
10. Trib. Arr. Luxembourg, 14 Nov. 1997, no. 47753 [unofficial translation]. Note that 
this judgment was delivered before the entry into force of the EU Insolvency Regulation.
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France, and hence, the effective seat of the company was located in France. 

Other relevant factors included the fact that (i) both the “material and intel-

lectual” infrastructure of the company were located in France; and (ii) the 

company managed its business with the vast majority of its creditors and its 

suppliers in a manner ascertainable by third parties in France.11

In light of the different national laws (company, insolvency, tax, labour, 

etc.), the possibilities for forum shopping are ever increasing. A com-

pany’s residence can have large implications, not only with regard to the 

applicable lex societatis, but also for many corporate relationships (e.g. 

employer-employee or creditor-debtor). Hence, not only could the national 

tax authorities challenge a fictitious corporate residence, but, as already 

indicated, such challenge could also arise before the national courts subse-

quent to a creditor’s motion and the commencement of insolvency proceed-

ings. Similarly, by virtue of Luxembourg company law, a public prosecutor 

may order a company’s liquidation if it moves its central administration 

abroad without prior deregistration in Luxembourg.

15.1.2.  Tax law

As already indicated in section 15.1.1., the main influence on the definition 

of a company’s residence for income tax purposes comes from company 

law. The most relevant statutes in this respect are the Income Tax Law12 

and, to a lesser extent, the Tax Adjustment Law of 16 October 193413 and 

the General Tax Law.14

In general, Luxembourg residents are taxable on their worldwide income, 

while non-residents are taxable only on their Luxembourg-source income. 

Pursuant to article 159 of the Income Tax Law, the legal entities listed 

therein, i.e. corporate entities and cooperatives that have either their regis-

tered office or their central administration in Luxembourg, are subject to 

11. Trib. arr. Luxembourg, 9 Feb. 2007, B.I.J., p. 81; and upon appeal, Cour d’appel, 4th 
chamber, 12 Nov. 2008. The District Court of Luxembourg took into account the different 
elements advanced by the defendant, i.e. that the customers were essentially French, the 
company’s activity was exercised in France, management from the private domicile of one 
of the managers was in France, etc. In spite of considering these elements, the tribunal 
ruled that these elements were not sufficient to rebut the presumption of the registered 
office and the COMI in Luxembourg, which is where, according to the defendant, the 
meetings of the board of directors were held. 
12. Loi du 4 décembre 1967 concernant l’impôt sur le revenu (LIR).
13. Steueranpassungsgesetz (StAnpG).
14. Abgabenordnung (AO).
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corporate income tax on their profits in Luxembourg. The two criteria are 

alternative rather than cumulative, and thus it suffices that a company has 

either its registered office or central administration in Luxembourg in order 

to be considered a fiscal resident in the state. Consequently, non-resident 

companies that do not have their central administration in Luxembourg are 

subject to corporate income tax only on their Luxembourg-source income 

(passive income or permanent establishment (PE) profits).

As in company law, the criterion of the place of central administration 

replaced that of the principal establishment as a defining element of corpo-

rate residence for tax purposes. The concept of the place of central admin-

istration is defined neither in company nor in tax law. As the reasoning 

behind this substitution was the alignment with Luxembourg company law 

terminology, it would only seem reasonable to apply the same interpreta-

tion mutatis mutandis in the two areas. Under Luxembourg law, the term 

is to be strictly construed. A company can have only one place of central 

administration and, as case law provides, its locus is difficult to assess and 

is judged on an ad hoc basis. For instance, the maintenance of accounting 

records in Luxembourg for a company with a registered office there would 

not normally suffice for the company to be considered as having its central 

administration in Luxembourg.15

15.1.2.1.  The evolution of the notion of fiscal residence in 
Luxembourg

Before the entry into force of the Income Tax Law in 1967, paragraph 1 

of the Law of 16 December 1934 on companies taxation16 listed the com-

panies subject to income tax, provided that they had their seat or their place 

of management (lieu de direction d affaires or, as in the original text, Ort 
der Geschäftsleitung) in Luxembourg. The same criteria applied under 

the Capital Tax Law on wealth tax17 (as amended. Similarly, in the earlier 

General Tax Law of 1931, a company was considered fiscally resident in 

Luxembourg if its place of management, as defined in paragraph 15(1) of 

the General Tax Law, was located in Luxembourg.

The notions of the seat and the place of management were defined in para-

graph 15 of the Tax Adjustment Law of 16 October 1934. These criteria 

15. M. Schmitz & P.J. Warner, Luxembourg in International Tax Planning, 2nd ed., 
p. 103 (IBFD 2015).
16. Loi du 16 décembre 1934 sur l’ impôt sur les collectivités.
17. Loi sur l’impôt sur la fortune du 16 octobre 1934 (LIF).
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were considered on an ad hoc basis, after taking into account the particulari-

ties of each case. However, one should consider where the management of 

the company is genuinely exercised, regardless of potential statutory con-

flicts. In general, the place of management of the company was understood 

to be where the “highest” centre of management18 was located, which in 

turn referred to where the important decisions with regard to the manage-

ment of the company were made and not where they were implemented.19 

This criterion raises the question of which decisions would qualify as the 

most important to substantiate the localization of the place of management. 
Although this is a factual question, Luxembourg seemed to follow the 

German doctrine, which placed emphasis on the operational management 

of the company as opposed to considering only where the strategic deci-

sions were made.20

In 1967, upon the entry into force of the Income Tax Lawand in order to be 

aligned with company law, a company was considered fiscally resident in 

Luxembourg if its registered office or principal establishment was located 

in Luxembourg. This change was the source of two problems. The first of 

these was the question of whether the term “place of management” (used up 

until that time) as provided in paragraph 15 of the General Tax Law was still 

in use,21 and if so, what the relationship was between this criterion and the 

newly established “principal establishment”. The second issue was whether 

the two terms were contradictory to each other or if they were effectively 

identical.

One viewpoint suggests that the multiple terms used should not create any 

confusion. As Steichen proposes, the “place of management” as provided 

for in paragraph 15 of the General Tax Law complies with the “principal 

establishment” referred to in company law.22 The same applies in the case 

18. In French: Centre de la direction supérieure des affaires; in German: Mittelpunkt 
der geschäftlichen Oberleitung.
19. P. Mischo, Réflexions sur la notion de domicile fiscal – La Résidence Fiscale des 
Sociétés de Capitaux, 13 Annales de droit Luxembourgeois, pp. 334 and 336 (2003); and 
H. Michels, L’impôt sur le revenu des collectivités, Études fiscales 39/40, p. 16 (1973).
20. For a thorough analysis, see Mischo, id., at 334 and 337. In cases of decentral-
ized management, la direction supérieure is considered to be where the “most important 
managerial decisions” are made from an economic and organizational point of view.
21. This problem arises from the fact that, despite the entry into force of the LIR in 
1967, para. 15(1) of the General Tax Law was never formally repealed. It is, however, 
suggested that para. 15 was implicitly annulled by the entry into force of art. 159 of the 
LIR, which is premised on a different notion than that used in para. 15(1) of the General 
Tax Law.
22. A. Steichen, Le siège social au regard du droit fiscal, 1 Journal des tribunaux 
Luxembourg 1, p. 7 (2009).
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of the more recent substitution with the term “central administration” (see 

section 15.1.2.2.). This terminology alteration, premised on company law 

and intended to uniform the concepts between company law and financial 

law, does not entail a substantial change.23

Another viewpoint, however, suggests that, while subsequent jurisprudence 

appeared to attribute the meaning of the “place of management” to the term 

“principal establishment”, the two terms should nevertheless be distinguished 

from each other.24 In the opposite scenario, i.e. if paragraph 15 of the General 

Tax Law continued to apply for the interpretation of the provisions of the 

Income Tax Law, the interpretation of the criterion should be derived from 

German doctrine and jurisprudence. According to Mischo, the two notions, 

although similar, are not identical. The notion of the “place of management” 

corresponds to the “centre of highest management” of the company; that 

is to say, pursuant to German jurisprudence, it suffices to find the relevant 

corporate body that maintains the ultimate power to manage the company’s 

affairs. In contrast, the Luxembourg doctrine is more flexible in establishing 

the locus of the principal establishment. In this assessment, it allows them 

to also take into consideration the locus of the strategic decision-making.25 

Consequently, the concept of the “principal establishment”, as opposed to 

the notion of the “place of management”, is a malleable, framework concept 

more suitable for ad hoc assessment that can refer either to the daily man-

agement of the company or the place in which strategic decisions are made. 

By contrast, the notion of the “place of management” is a much narrower 

concept that is based on the operational management of the company.26

15.1.2.2.  Tax residence and the definition of “central 
administration”

The Billof 21 December 2007 replaced the term “principal establishment” 

with “central administration” in article 159(1) of the Income Tax Law. Once 

again, this change should be seen as a follow-up of the changes that took 

23. G. Heintz, L’impôt sur le revenu des collectivités, Études fiscales 113/114/115, 
p. 51l (1999).
24. Mischo, supra n. 20, at 334 and 337.
25. Id., at 340-341. In addition, this view suggests that the coexistence of the two criteria, 
i.e. the application of the criterion of the principal establishment for corporate income 
tax purposes and of the place of management for wealth tax purposes, would result, at 
least in theory, in the possibility of a company being resident for corporate income tax 
purposes in state A and for wealth tax purposes in state B.
26. Note that the understanding that Luxembourg assigns to the “principal establish-
ment” is much broader than that in Belgian doctrine.
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place under company law.27 The question that arises naturally is whether 

the new term carries the same meaning that it bears under company law 

and whether it should be differentiated at all from the earlier term of the 

“principal establishment”.

The Bill of 21 December 2007 provided that “this modification [from ‘prin-

cipal establishment’ to ‘central administration’] should be considered as 

having no practical consequences, as, on the one hand, among the resident 

(commercial) companies, it is extremely rare that such a company is not 

already considered as resident subject to tax by reason of its registered office 

and, on the other hand, the administration has linked the notion of the ‘prin-

cipal establishment’ to the notion of the ‘place of management’”.28 Similarly, 

with regard to property tax, it is again the place of management, together 

with the registered office, that aims to determine whether a commercial 

company is to be considered a fully taxable resident in Luxembourg.29

This continuation allows one to interpret this term under the prism of the 

previous interpretation of the “principal establishment”. Consequently, the 

place of “central administration” refers to the place in which the manage-

ment of the company makes the most important decisions with regard to the 

“life of the company”.30 As such, in order to locate the principal establish-

ment (and, under the current law, the central administration), the “control” 

criterion, i.e. the residence of the controlling shareholders (and the majority 

of voting rights), should not be relevant. Rather, what is considered more 

important under Luxembourg law is the place at which the general meetings 

of shareholders take place. In the case that the decisions of the management 

body of the company regarding the establishment of general guidelines as 

to the functioning of the company are made at a place different than that in 

which the shareholders convene, the principal establishment and/or central 

administration will be deemed to be at the former.31 In a 2012 Deloitte sur-

vey, Luxembourg indicated that sometimes premises, staff and equipment 

were required to determine whether the place of effective management was 

in Luxembourg.32

27. See sec. 15.1.2.1.
28. As, for instance, provided in par. 15, alinéa 1er of StAnpG. 
29. LU: Chambre des Deputés, Projet de Loi No. 5708, Session ordinaire 2006-2007, 
p. 16.
30. Steichen, supra n. 22, at 673.
31. To this effect, see A. Steichen, Le siège social au regard du droit fiscal,1 Journal 
des tribunaux Luxembourg 1, p. 7 (2009).
32. Deloitte, Survey into substance, place of residence and tax avoidance (6 Dec. 2012), 
available at https://www2.deloitte.com/content/dam/Deloitte/nl/Documents/tax/deloitte-
nl-nederland-geen-belastingparadijs.pdf (accessed 1 Nov. 2017).
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This interpretation complies with the company law interpretation. 

Nevertheless, one has to acknowledge the lack of a tie-breaker rule in the 

case that the two sub-criteria (the place of the general meetings of the share-

holders and the place of the regular meetings of the management) do not 

coincide. This lacuna becomes all the more evident with the increasing 

use of new technologies that may compartmentalize the decision-making 

loci even more. Up to this point, as far as the author is aware, no case has 

reached the national court whereby the two criteria (or any other criteria) did 

not coincide or were discussed in order to find a hierarchy between them.

In 2005, the Luxembourg administrative court made a ruling in a case 

involving a company (i) with its registered office in Luxembourg; (ii) that 

held its general meetings in Germany; (iii) the directors and managers 

of which were resident in Germany and the United States; and (iv) the 

Chairman of the Board of Directors of which assumed management of the 

company from his German domicile, as evidenced from the mailing address 

of his bank statements and invoices.33 In light of this straightforward evi-

dence and in consideration of the Double Tax Convention (DTC) between 

Germany and Luxembourg, the court concluded that the company’s social 

affairs were concentrated in Germany for the period in question and, hence, 

the company was considered a German fiscal resident.34

When a company is considered a Luxembourg tax resident, the Luxembourg 

tax authorities will provide it with a residency certificate. In lack of a regis-

tered office in Luxembourg, the only way for a company resident abroad 

to become tax resident in Luxembourg is to move its central administration 

there. By having its central administration in Luxembourg, the company 

will also be subject to the Luxembourg lex societatis.35 In the opposite sce-

nario, i.e. in which the company does not meet either of the two criteria 

in article 159 of the Income Tax Law, the company will not be resident in 

Luxembourg for tax purposes. If the company has a PE in Luxembourg, 

the PE will be subject to Luxembourg tax on the majority of its profits.36 In 

the scenario in which the company has its registered office in Luxembourg 

but its centre of administration abroad, the company will be considered a 

Luxembourg tax resident, on the basis of its statutory seat, as provided in 

article 159 of the Income Tax Law.37 

33. Tribunal administratif, 9 Mar. 2005, no. 18164.
34. Note, however, that in this case, a DTC that applied between the two states was 
involved.
35. See sec. 15.1.2.1.; and art. 159 of the Luxembourg Companies Act of 1915.
36. In this regard, see art. 16 StAnpG; and Schmitz & Warner, supra n. 15, at 56.
37. Steichen, supra n. 22, at 673.
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In the case of groups of companies, paragraph 15(2) of the Tax Adjustment 

Law of 16 October 1934 provides that a stand-alone company has its place 

of effective management in the place in which the parent company is lo -

cated when it behaves economically as a mere division or branch of the 

parent company.38 However, the mere residence of a parent company for 

tax purposes in Luxembourg does not suffice to automatically attribute 

Luxembourg tax resident status to its subsidiary, but instead, the influence 

of the parent is crucial. Indeed, it must be established that the parent com-

pany goes beyond the mere exercise of its supervisory and monitoring roles 

that company law recognizes all shareholders to have. In other words, the 

parent company has to effectively intervene with the everyday workings of 

the subsidiary by making all important decisions relating to the functioning 

and operations of its subsidiary in order for the latter to also be considered 

a Luxembourg tax resident.39 In contrast, as long as the parent company 

acknowledges the legal autonomy of its subsidiary and its choices with 

regard to investment, production and marketing, the subsidiary will not be 

considered economically integrated into the parent company and, hence, 

the tax residence of the subsidiary will not be in Luxembourg. Conversely, 

in the scenario in which a subsidiary governed by Luxembourg law (on 

the basis of the criterion of the place of central administration) has a non-

resident parent company, the subsidiary will remain a Luxembourg resident 

for tax purposes if the parent’s role is limited to the regular acts of share-

holders, such as the approval of accounts, the appointment and dismissal 

of management bodies and the amendment of the articles of association.40

15.1.2.3.  Abuse and substance

Pursuant to Luxembourg general anti-abuse law, a legal structure may be 

considered abusive if it cannot be justified by sound economic or non-

tax reasons and is inadequate to achieve the intended business purpose.41 

Luxembourg tax law considers two possibilities of abuse of law, namely (i) 

“simulation” and the abuse of legal form; or (ii) a “substance-over-form” 

provision.42 The former is triggered in cases in which the agreement in 

question is fraudulent, fictitious or artificial in order to act as a “cover-up” 

for a transaction.43 In this case, article 5 of the Tax Adjustment Law of 

16 October 1934 provides that simulations are irrelevant for tax purposes 

38. Id., at 7.
39. Id.
40. Id., at 8.
41. Schmitz & Warner, supra n. 15, at 41.
42. StAnpG, at arts. 5 and 6. 
43. For more details, see Schmitz & Warner, supra n. 15, at 41-42.
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and the covert transaction should instead be assessed from a tax perspective. 

The abuse of legal form is wider than the simulation concept. If the national 

court finds abuse of legal form, tax will be levied as if the transaction at 

issue had reflected the real legal form.44

In the absence of controlled foreign company (CFC) rules or specific sub-

stance requirements45 and in view of the commitments that Luxembourg has 

undertaken to comply with EU and OECD anti-base erosion and profit shift-

ing (BEPS) rules, it is worth drawing an analogy from the circulars on intra-

group financing activities, properly adjusted, which could serve as a useful 

example of which criteria indicate a taxable presence in Luxembourg:46

– the majority of the board members, directors or managers that have the 

capacity to bind the company must be either Luxembourg residents or 

non-residents exercising a professional activity in Luxembourg that 

generates income falling within one of the first four categories of art-

icle 10 of the Income Tax Law47 and must be liable to tax in Luxembourg 

on at least 50% of such income;48

– the key decisions with regard to the management of the company must 

be made in Luxembourg, and for the companies that are required to 

hold annual shareholders’ meetings, at least one of these meetings must 

be held at the place provided in the company’s articles of association.49 

The new circular further provides that, with regard to financing activi-

ties, the financing company should be able to demonstrate that it has the 

ability to make the decision to enter into financing and, if some func-

tions are outsourced with regard to the financing, the company must 

have the ability to monitor the outsourcing;50

44. For a transaction to fall under the abuse of legal form doctrine, it must fulfil four 
criteria that were established by the Administrative Court of Luxembourg (Cour admi-
nistrative, 7 Feb. 2013, 31320C), namely (i) the use of a deed or a contract of private law; 
(ii) the circumvention of or reduction in the tax burden due to the legal structure that the 
taxpayer has in place; (iii) the use of an inappropriate legal structure; and (iv) the legal 
structure must not be chosen only on the basis of tax reasons.
45. With the exception of the substance rules for intra-group financing activities. 
46. Circular L.I.R.: 56/1 - 56bis/1 of 27 December 2016; and Circular L.I.R. no. 164/2 
of 28 January 2011. 
47. Art. 10 LIR. The first four catgories include (1) commercial profits; (2) profits from 
agriculture and forestry; (3) profits arising from the exercise of independent professional 
activity; and (4) the net revenue arising from employment. 
48. Schmitz & Warner, supra n. 15, at 104.
49. Id.
50. Circular L.I.R. 56/1 - 56bis/1 of 27 December 2016. 
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– the company must have at least one bank account in its own name with 

a bank established in Luxembourg or a Luxembourg branch of a foreign 

bank;51 

– the company should be up-to-date with its direct tax-filing requirements;52

– the company may not be considered tax resident in a state other than 

Luxembourg;53 and

– the company must be adequately capitalized, considering its assets used 

and risks assumed.54

Luxembourg implemented the latest amendments to the Parent-Subsidiary 

Directive (PSD) in the recent Act of 18 December 2015 on corporate income 

tax (the Corporate Income Tax Act). This act introduced a general anti-abuse 

rule (GAAR) and an anti-hybrid rule into the Luxembourg domestic partici-

pation exemption regime.55 

In accordance with the PSD, the GAAR provides that profit distributions fall-

ing within the scope of the PSD will no longer be tax-exempt in Luxembourg 

if the transaction is found to be abusive. The Law of 18 December 2016 

amended Article 147 of the Income Tax Law in order to implement the PSD. 

More specifically, the participation exemption of income from qualifying 

EU subsidiaries and the exemption from Luxembourg dividend withholding 

tax on distributions to qualifying EU parent companies of a Luxembourg 

company are not applicable if the income is attributed in the context of “an 

arrangement or a series of arrangements which, having been put into place 

for the main purpose, or one of the main purposes, of obtaining a tax advan-

tage that defeats the object or purpose of the PSD, are not genuine having 

regard to all relevant facts and circumstances.56 According to the modified 

provision, “an arrangement, which may comprise more than one step or 

part […] or a series of arrangements, shall be regarded as not genuine to the 

extent that they are not put into place for valid commercial reasons which 

reflect economic reality”.57

If the Luxembourg company is considered by the tax authorities of another 

state to be an artificial arrangement, the latter can challenge its Luxembourg 

residence and disregard it for tax purposes on the grounds of their domestic 

51. Schmitz & Warner, supra n. 15.
52. Id.
53. Id.
54. Id.
55. Art. 166 LIR. 
56. Art. 147 (h) LIR.
57. Id.
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anti-abuse provisions or on the grounds of DTCs or EU secondary law. 

In the case that Luxembourg and the other state involved have concluded 

a DTC, the latter can refuse to provide DTC benefits to the Luxembourg 

company lacking substance in the other state.58

This challenge could be based either on specific anti-abuse provisions or 

on Luxembourg’s or the other state’s general anti-abuse doctrine. Examples 

with regard to the latter can be drawn from decisions of the French Conseil 
d’Etat. In its assessment of whether in the case at issue with regard to the 

fiscal residence was fulfilled, the Conseil d’ Etat considered that the holding 

companies subject to Luxembourg law were, throughout the entire period 

of their existence, entirely dependent upon the Banque Internationale du 
Luxembourg, both with regard to their management and their investments. 

In addition, the Conseil d’Etat considered that (i) all of their assets were 

made up of transferable securities; (ii) they had no technical competence 

(know-how) in the field of financial investments; (iii) their shareholders did 

not participate in the (statutory) shareholders’ meetings; and (iv) as a result 

those companies lacked any substance.59

15.2.  (Tax) residence in an international (cross-border) 
context 

15.2.1.  Residence in tax treaties

Luxembourg has a significant network of DTCs. The DTCs supersede 

Luxembourg domestic tax law in the sense that, in the case of conflict 

between the two, the DTC provisions take precedence. Most of the DTCs 

that Luxembourg has concluded follow the OECD Model Tax Convention.

58. For more details on the DTCs, see sec. 15.2.2.
59. Conseil d’État, 27 July 2009, no. 295358 (ECLI:FR:CESSR:2009:295358.20090727) 
[unofficial translation]. Similarly, in previous cases, the Conseil d’État considered that the 
Luxembourg company lacked any substance and did not have any technical competence 
with regard to investment issues. On these grounds, the Conseil d’Etat concluded that 
the participation of the foreign company, S.A. La Moderne, in the Luxembourg holding 
constituted abuse of law. For a “piercing of the corporate veil” case by the Belgian tax 
authorities by reference to a Luxembourg holding company, see Tribunal de Namur, 
27 Mar. 2002, no. 2002/158, whereby the Court of Namur ruled that the Luxembourg 
company had been used in order to hide the income realized by the company’s associ-
ates from the Belgian tax authorities and make it seem attributable to the company. The 
Luxembourg company was not considered by the Belgian court as fictitious, but rather 
as a proxy of the Belgian partners, which allowed the Belgian authorities to pierce the 
corporate veil and impose the relevant tax on the partners themselves.
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The majority of these DTCs do not provide a separate rule for determining 

the residence status of a taxpayer, but rather rely on the relevant domestic 

rules. Luxembourg’s DTCs generally provide that persons who are residents 

of a contracting state and are liable to tax in at least one of the contracting 

states by reason of their domicile, residence, place of management or any 

other criterion of a similar nature shall be entitled to the tax treaty benefits. 

Hence, if an entity qualifies as a taxpayer under Luxembourg law and is sub-

ject to tax on its worldwide income, it also qualifies as a resident under the 

DTC between Luxembourg and the other contracting state. The key criterion 

for the residence classification, however, remains the entity’s tax liability. 

This tax liability does not necessarily have to lead to effective taxation. 

It suffices if the taxpayer falls under the scope of the tax at hand. There 

is also no requirement to be subject to all taxes levied in the source state. 

Hence, the effective income tax liability of a taxpayer on a certain item of 

income is generally not relevant for determining whether such taxpayer is 

to be considered a tax resident of Luxembourg.60 Moreover, a corporate 

taxpayer that benefits from an “objective” tax exemption is considered resi-

dent in Luxembourg for tax purposes. With regard to subjective exemptions, 

one can take the example of a Luxembourg holding company governed by 

the Act of 31 July 1929 that is subject to income tax but benefits from a 

subjective exemption. It is suggested that article 4(1) of the OECD Model 

Tax Convention should be interpreted so as to allow this company to claim 

treaty benefits in the absence of an express exclusion.61 However, there is 

no standard approach by the Luxembourg tax authorities with regard to 

corporate bodies entitled to subjective exemptions, such as collective invest-

ment vehicles.62 In this respect, Luxembourg tax authorities seem to issue 

60. P. Mischo & M. Junius, Résidence fiscale et substance, in Droit fiscal luxembourgeois - 
Livre Jubilaire de I’IFA Luxembourg, pp. 421 and 431 (Bruylant 2008); and C. Bardini & 
S. Fernandes, The notion of tax and the elimination of international double taxation or 
double non-taxation, Luxembourg National Report, IFA 2016 Madrid Congress, p. 9. As 
Bardini and Fernandes mention, an exception to this rule is provided in the Protocol to 
the DTC with Mexico and requires that the residence state specifically states that certain 
items of income are subject to tax in the residence state in order to benefit from reduced 
tax rates in the source state.
61. Mischo & Junius, id., at 421 and 431-432.
62. In line with the Commentary on Article 4 of the OECD Model Tax Convention, 
Collective Investment Vehicles are considered resident in Luxembourg on the grounds 
of their subjection to corporate income tax, despite the exemptions that they may benefit 
from if certain conditions are met. This approach, however, is not shared by all treaty 
partners. Certain DTCs recognize treaty benefits for CIVs that are not organized as cor-
porate bodies.
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residency certificates following an implicit or explicit agreement (if any) 

with the other contracting state.63

Most of the DTCs concluded by Luxembourg provide that a company gov-

erned by Luxembourg tax law that receives income in the form of dividends 

or interest from another state must not only be considered resident for the 

purposes of the DTC, but must also qualify as the beneficial owner of this 

income in order to be entitled to the relevant tax treaty benefits. The source 

state could indeed deny DTC benefits to the Luxembourg company by argu-

ing that the latter does not qualify as a beneficial owner under the DTC. 

Although the notion of “beneficial owner” does not correspond to the notion 

of “resident”, the question of the substance of the company in Luxembourg 

becomes essential in the foreign tax authorities’ assessment as to whether 

the (Luxembourg) company qualifies as a resident and/or a beneficial owner. 

In cases of a legal entity’s residence in both contracting states, the tie-

breaker rule in Luxembourg’s concluded DTCs follows article 4(3) of the 

OECD Model Tax Convention and provides that the company shall be 

deemed a resident of the contracting state in which its place of effective 

management is situated.64 The DTC between Luxembourg and the United 

States deviates from article 4(3) of the OECD Model Tax Convention and 

provides that when a company has dual residence, the competent authorities 

“shall endeavour to settle the question by mutual agreement, having regard 

to the person’s place of effective management, the place where it is incor-

porated or constituted, and any other relevant factors. In the absence of such 

agreement, such person shall not be considered to be a resident of either 

Contracting State for purposes of enjoying benefits under this Convention”.65 

This rule aims to encourage taxpayers “to organize their affairs so as to 

minimize the possibility of dual residence”.66

63. A. Steichen & J.P. Winandy, Double Non-taxation: Luxembourg National Report, 
in IFA Cahiers de Droit Fiscal International, vol. 89a, pp. 521-522 (2004).
64. See, for instance, the Convention between the United Kingdom of Great Britain 
and Northern Ireland and the Grand Duchy of Luxembourg for the Avoidance of Double 
Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income and on 
Capital, art. IV, para. 3 (3 July 1968), Treaties IBFD.
65. Convention between the Government of the United States of America and the 
Government of the Grand Duchy of Luxembourg for the Avoidance of Double Taxation and 
the Prevention of Fiscal Evasion with Respect to Taxes on Income and Capital, art. 4(3) 
(20 Dec. 2000) [hereinafter: Luxembourg-United States DTC], Treaties IBFD. 
66. Treasury Department Technical Explanation of the Convention between the Government 
of the United States of America and the Government of the Grand Duchy of Luxembourg 
for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect 
to Taxes on Income and Capital (20 Dec. 2000), Treaties IBFD. 
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The interpretation of the place of effective management in Luxembourg’s 

DTCs generally complies with domestic law. Some DTCs provide for a 

mutual agreement procedure in cases in which the place of effective man-

agement of a company cannot be determined.67 For instance, in the DTC 

between Luxembourg and Russia, paragraph 4 was added to its article 4 

by Protocol in 2013 (with effect as of 1 January 2014), providing that, in 

order to determine the place of effective management – which is the key to 

determining the tax residency of the company – the following facts (among 

others) are relevant:

– where the meetings of the board of directors or equivalent body are 

usually held; 

– where the senior day-to-day management of the person is carried on; 

and

– where the managers usually exercise their functions.

In terms of anti-avoidance provisions, some DTCs between Luxembourg 

and other contracting non-EU parties contain limitation-on-benefits clauses 

(LoB), some of which contain a principal purpose test,68 while some oth-

67. See also, for instance, the Convention between the Government of the Democratic 
Socialist Republic of Sri Lanka and the Government of the Grand Duchy Of Luxembourg for 
the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to 
Taxes on Income and on Capital (31 Jan. 2013), Treaties IBFD. 
68. See the Luxembourg-United States DTC; the Agreement between the Republic of 
Singapore and the Grand Duchy of Luxembourg for the Avoidance of Double Taxation 
and the Prevention of Fiscal Evasion with Respect to Taxes on Income and on Capital 
(6 Mar. 1993), Treaties IBFD; and the Convention between the Republic of Trinidad and 
Tobago and the Grand Duchy of Luxembourg for the Avoidance of Double Taxation and 
the Prevention of Fiscal Evasion with Respect to Taxes on Income and on Capital and for 
the Encouragement of International Trade and Investment (7 May 2001), Treaties IBFD; 
and the Convention between the Grand Duchy Of Luxembourg and the Russian Federation 
for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect 
to Taxes on Income and Capital (28 June 1993), Treaties IBFD. As of 1 January 2014 
the protocol to the Double Tax Treaty between Luxembourg and Russia has entered into 
force and a new general LoB clause was inserted. According to Article 29, “a resident of 
a Contracting State shall not be entitled to a reduction of or exemption from tax under 
the Treaty in respect of income arising in the other Contracting State if it is established 
that the main purpose or one of the main purposes of the creation or existence of such 
resident was to obtain the benefits of this Convention which would otherwise not be 
granted” (emphasis added) [unofficial translation]. Similarly, in the Agreement between the 
Direct Tax Administration of Luxembourg and the Taxation Agency of the Ministry of 
Finance in Taipei, Taiwan for the Avoidance of Double Taxation and the Prevention of 
Fiscal Evasion with Respect to Taxes on Income and on Capital, art. 27 (19 Dec. 2011), 
Treaties IBFD, it is provided that “a resident of a territory shall not receive the benefit of 
any reduction in or exemption from tax provided for in the Agreement by the other ter-
ritory if as a result of consultations between the competent authorities of both territories 
it is established that the conduct of operations by such resident had for the main purpose 
or one of the main purposes to obtain the benefits of this Agreement” (emphasis added).
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ers provide that domestic anti-abuse rules may apply in a DTC context.69 

Interestingly, the amending Protocol of 2012 in the DTC signed between 

Luxembourg and Poland in 1995 provides that treaty benefits should 

be denied if income is paid or received in connection with an “artificial 

arrangement”.

Under the Luxembourg-United States DTC, the benefits of the treaty are 

only available to “qualified residents”. “Non-qualified residents” can only 

benefit from certain provisions of the treaty, whereas “others” cannot benefit 

from the treaty, as they are caught by the LoB provision and do not satisfy 

the treaty residence test under article 4 of the DTC.70

15.2.2.  Tax implications of a cross-border change of 
residence

15.2.2.1.  Immigrating companies

In order to benefit from Luxembourg tax rules, a (foreign) company should 

transfer its registered office and central administration to Luxembourg. In 

the case of the transfer of a registered office to Luxembourg, article 35 of 

the Income Tax Law applies. Consequently, a company’s transfer of tax 

residence to Luxembourg is considered a (re)creation/incorporation of the 

company.

Article 35 provides, in principle, that the immigrating company may opt 

to revalue its assets at their fair market value as of the date of migration 

instead of continuing with their book value as recorded in its accounting 

records prior to migration.71 The fair market values will be treated as the 

69. See the Agreement between the Hong Kong Special Administrative Region of the 
People’s Republic of China and the Grand Duchy of Luxembourg for the Avoidance of 
Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income 
and on Capital (2 Nov. 2007), Treaties IBFD; and the Convention between the Federal 
Republic of Germany and the Grand Duchy of Luxembourg for the Avoidance of Double 
Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income and on 
Capital (23 Apr. 2012), Treaties IBFD.
70. See art. 24 of the Luxembourg-United States DTC. The analysis of the distinction 
between “qualified” and “non-qualified” residents and the repercussions of this distinc-
tion as to the benefits’ entitlements is not relevant for the purposes of this chapter. For an 
analysis, see Schmitz &Warner, at 443-447. 
71. In this regard, see art. 35(4) LIR on the exception to the general valuation rules. 
See also, D. Richards, Luxembourg Corporate - International corporate migration, Ogier 
(2015), available at http://www.ogier.com/publications/luxembourg-corporate-international-
corporate-migration (accessed 1 Nov. 2017).
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assets’ acquisition values, constituting the basis for any future capital gains 

computation under Luxembourg law, and, mutatis mutandis, the acquisition 

date of the assets will be deemed the date of migration to Luxembourg. If 

the company opts for the fair market value, this will effectively “re-base” 

any future crystallization of capital gains and, consequently, companies may 

benefit from a “step-up” in the base valuation of their assets.72 When neces-

sary, a tax balance sheet must be prepared at the time of transfer in order 

to ensure that only profits genuinely relating to Luxembourg are subject to 

tax in Luxembourg.

15.2.2.2.  Emigrating companies

Article 172 of the Income Tax Law provides the general framework for the 

transfer abroad of a registered office from Luxembourg. In compliance with 

the Merger Directive, it provides, in essence, that when a resident company 

transfers its registered office and central administration abroad, it conse-

quently loses tax resident status, and article 169 of the Income Tax Law 

(applicable in cases of liquidation, mergers, transformation and transfer of 

seat) shall apply. The estimated adjusted book value of the total of the assets 

and liabilities at the time of transfer should be recognized as net liquidation 

proceeds available for distribution.

Consequently, the transfer of residence of a company (or the transfer of 

ownership of a PE away from Luxembourg) is treated as a liquidation, and 

the hidden reserves or unrealized profits are subject to tax. Until May 2014, 

Luxembourg did not provide for a possibility of a tax deferral on latent 

capital gains that were deemed realized upon migration. In May 2014, how-

ever, the Luxembourg parliament approved Bill no. 6556 on exit taxation, 

which introduced changes to the Income Tax Law in an effort to comply 

with EU rules and case law of the Court of Justice of the European Union 

(ECJ), specifically the National Grid Indus case.73 The key changes that 

the new law introduced allowed the emigrating corporate taxpayer to defer, 

upon request, the tax liabilities arising upon emigration.74 Following this 

change, the deferral is granted as long as the emigrating company remains 

the owner of the transferred assets and is tax resident in an EEA country.75 

Consequently, the taxpayer must provide evidence to the Luxembourg tax 

72. D. Richards, Luxembourg Corporate - Cross-border mergers, Ogier (2016), avail-
able at https://www.ogier.com/publications/luxembourg-corporate-cross-border-mergers.
73. National Grid Indus (C-371/10, EU:C:2011:785).
74. The new Law of 26 May 2014 amended para. 127 of the General Tax Law.
75. The new law also introduced “rollover” relief on capital gains upon reinvestment 
of the sale proceeds in an EEA member state.
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authorities, on an annual basis, that it still owns these assets. The exit tax is 

due once one of the two criteria is no longer fulfilled, i.e. upon the disposal 

of the transferred assets or upon the transfer of tax residence outside the 

European Economic Area.

Following the entry into force of the Corporate Income Tax Act, the benefit 

of the aforementioned tax deferral is extended in the case of a company’s 

emigration to any country that is not within the European Economic Area, 

provided that this third country has concluded a DTC with Luxembourg 

that contains a clause allowing for the exchange of information in line with 

OECD principles.

It is noteworthy that for a company to cease being resident in Luxembourg 

(and hence for exit taxation to be triggered), both its registered office and 

its central administration must be moved outside of Luxembourg. If, there-

fore, a company transfers its central administration abroad but keeps its 

registered office in Luxembourg, it will remain resident in Luxembourg, and 

article 172 of the Income Tax Law may not apply.76 This scenario could, of 

course, trigger company law issues, depending on the theory that the (recipi-

ent) state adheres to, or may be caught by the substance rules of that state 

or even set off the possibility that Luxembourg company law gives to the 

public prosecutor to have a company liquidated if it moves its central admin-

istration abroad without prior deregistration in Luxembourg. Conversely, if 

the company transfers its registered office abroad while keeping its central 

administration in Luxembourg, it will bear the burden of proof to show that 

the central administration is still located there. 

15.3.  Conclusions

The European Commission’s recent State aid decisions with regard to 

Luxembourg’s tax rulings has sidelined the issue of corporate fiscal resi-

dence in political, public and academic debates. Even so, as the references 

in this chapter makes clear, academic debate on the topic is far from being 

absent.

Luxembourg recently underwent a tax reform which can be summed up as 

the maintenance of a competitive and business-friendly tax environment. 

76. Schmitz & Warner, at 376-377.
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Issues of corporate tax residence are not discussed or included in this 2017 

tax reform.77

In light of the many recent developments both in the international and EU 

tax law spheres that need to be implemented into national law, it is justifi-

able that Luxembourg does not deem the issue of corporate tax residence 

a top priority at the moment. However, in the author’s view, there is room 

for improvement. 

In the author’s opinion, the main problem is the lack of a specific definition 

of the “place of central administration”. As discussed in section 15.1.2.1., 

the concept is quite broad and malleable in a way that could potentially 

affect legal certainty for the taxpayer. While “central administration” has 

been (inconclusively) deconstructed in the company law context, its broad 

interpretation in tax law allows for an ad hoc assessment of cases that could 

be detrimental to the principle of legal certainty. The lack of a standard 

approach with regard to the residence status of corporate bodies entitled to 

subjective exemptions in the framework of DTCs, along with the absence 

of specific substance requirements in Luxembourg law, can contribute to 

the overall uncertainty.

77. The Luxembourg Law No. 7020 on tax reform and the budget was voted on 
14 December 2016, and most of the new measures therein entered into force on 1 January 2017.
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Chapter 16

The Netherlands

Harm van den Broek*

16.1.  (Tax) residence in the domestic context 

In the context of the 2017 EATLP Conference on Corporate Tax Residence 

and Mobility in Łódź, Poland, this chapter provides an overview of the rel-

evant company law and tax law provisions in the Netherlands. Section 16.1. 

describes the company and tax law aspects in the domestic context and sec-

tion 16.2. describes the tax law aspects in a cross-border context.

16.1.1. Civil law, corporate law and other non-tax areas

16.1.1.1.  Residence for company law purposes

The incorporation principle

For decades, the Netherlands has adhered to the statutory seat principle 

(incorporation principle).1 Article 1 of the 1959 Act on the Ratification of 

the Treaty on the recognition of the legal personality of foreign companies, 

Stb. 1959, 256, provided that the Netherlands is not a state that applies 

the real seat principle. Since then, case law has followed the doctrine of 

the incorporation principle. Per 2012, a new section 10 on private interna-

tional law was introduced in the Dutch Civil Law Code (Burgerlijk Wetboek, 

CLC).2 Article 10:118 of the CLC provides: 

A corporation which, under its agreement or deed of establishment, has its 

corporate seat or registered office, or, in the absence thereof, its external center 

of activities on the date of establishment in the territory of the State under the 

laws of which it is established, shall be governed by the law of that State.3

The expression “seat” in this provision refers to the statutory seat of the 

company: the seat (that should have been) referred to in the articles of 

* Associate Professor at the Radboud University Nijmegen, the Netherlands.
1. C. Asser, X.E. Kramer & H.L.E. Verhagen, Internationaal privaatrecht, Part 10-III, 
Internationaal vermogensrecht (Kluwer 2015), p. 1. 
2. Stb. 2011, 272.
3. Translation: Warendorf Legislation.
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incorporation.4 From this provision it follows, as indicated in parliamen-

tary history, that a corporation is governed by the laws of the statutory seat 

of the company.5 

Dutch public and private limited liability companies (naamloze vennoot-
schap (NV) and besloten vennootschap (BV), respectively, are created by 

notarial deed (article 2:64(2) and 2:175(2) of the CLC). This deed requires 

articles of incorporation containing the statutory seat of the company. This 

seat has to be within the territory of the Netherlands (article 2:66 and 2:177, 

paragraphs 1 and 3 of the CLC). The secondary criterion of “the exter-

nal centre of activities” is not relevant for limited liability companies, but 

applies to partnerships.6 Consequently, legal persons,7 such as limited liab-

ility companies, are subject to Dutch company law if they are incorporated 

under Dutch company law.8

Recognitions of foreign legal persons

The Netherlands does not adhere to the real seat principle. Consequently, if 

a company that is governed by the company law of another state transfers its 

real seat to the Netherlands, it will not be governed by Dutch company law. 

As long as the company continues to be governed by its law of incorpora-

tion, the Netherlands recognizes that status of the company.9

Transfers of statutory seat of Dutch companies

Pursuant to article 2:66 and 2:177 of the CLC, a Dutch limited liability 

company does not have the possibility to transfer its statutory seat abroad, 

except in the case of war, the threat of war, revolution or similar extraor-

dinary circumstances.10 Such transfer results in the loss of the company’s 

status as a Dutch limited liability company. It may result in the cross-border 

conversion of such a company if the state of the new seat recognizes so (see 

4. Asser, Kramer & Verhagen, supra, p. 11.
5. Kamerstukken II 1994/95, 24141, 3, p. 16.
6. Asser, supra, p. 11.
7. In this chapter, the expression “legal person” is used as a synonym for “legal en-
tity”, which may be described as a body having legal existence separate from its owners 
or participants (i.e. separate legal personality), such that it is capable of having its own 
rights and incurring its own liabilities (IBFD Tax Glossary).
8. Asser, supra, p. 3, 8.
9. NL: HR, 23 Mar. 1866, W 2871; P. Vlas, Rechtspersonen (Maklu 2009), p. 23. 
10. Rijkswet vrijwillige zetelverplaatsing van rechtspersonen van 9 maart 1967; Rijkswet 
zetelverplaatsing door de overheid van rechtspersonen van 9 maart 1967 (Stb. 1967, 
161/162); Wet vrijwillige zetelverplaatsing derde landen van 13 oktober 1994 (Stb. 1994/800); 
C. Asser, G. van Solinge & M.P. Nieuwe Weme, Rechtspersonenrecht, Part 2-IIa, NV en 
BV, Oprichting, vermogen en aandelen (Kluwer 2013), p. 76. 
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article 8:120 of the CLC).11 The CLC does, however, not contain general 

arrangements allowing cross-border conversions of Dutch companies.12 In 

2014, in the follow-up of the Cartesio (C-210/06) and Vale (C-378/10) rul-

ings by the ECJ,13 the Dutch Ministry of Justice released, for consultation 

purposes, a draft legislative proposal for the introduction of arrangements 

on cross-border conversions of limited liability companies.14 Up to now, 

no legislative proposals have been presented to the parliament. In practice, 

each year, dozens of cross-border conversions of companies occur based on 

EU law.15 Finally, if a company incorporated under Dutch law transfers its 

real seat to another state, the company continues to be governed by Dutch 

company law.16

Relevance of the law of incorporation

The law of incorporation of a company, i.e. the law of its statutory seat, 

determines various issues of company law (article 10:119 of the CLC). For 

example:

– the material and formal validity of the creation of the legal person;17

– whether a company has legal personality and what its legal capacities 

are;18

– the structure and organization of a legal person (company organs, 

shareholders);19

– the liability towards the company of members of the executive or super-

visory board;

– the arrangements for corporate investigations (enquête);20

– the arrangements for corporate disputes and buyouts;21

11. Asser, Van Solinge & Nieuwe Weme, supra, p. 76 ; Asser, Kramer & Verhagen, 
supra, pp. 79-80. 
12. Art. 2:18 CLC only contains arrangements concerning domestic conversions of 
companies.
13. HO: ECJ 16 Dec. 2008, Case C-210/06, Cartesio Oktató és Szolgáltató bt, [2008] ECR 
I-09641, and HO: ECJ 12 July 2012, Case C-378/10, Vale Építési kft, ECLI:EU:C:2012:440.
14. See https://www.internetconsultatie.nl/grensoverschrijdende_omzetting.
15. See e.g. Stcrt. 2013, 22798.
16. See Asser, Kramer & Verhagen, supra, p. 2; C. Asser & M.J. Kroeze, Rechtspersonenrecht, 
Part 2-I, De rechtspersoon (Kluwer 2015), pp. 387-388. DE: ECJ 5 Nov. 2002, Case 
C-208/00, Überseering BV v. Nordic Construction Company Baumanagement GmbH 
(NCC), [2002] ECR I-09919.
17. Asser, Kramer & Verhagen, supra, pp. 15-16.
18. Id., pp. 17-18; see NL: HR, 28 Jan. 2005, DIO Iran/MSL, NL 2006/469.
19. Asser, Kramer & Verhagen, supra, p. 20; see NL: Hof Amsterdam, 17 May 2011, 
Yukos CIS, NIPR 2012/53.
20. Asser, Kramer & Verhagen, supra, pp. 21-24; NL: HR 13 May 2005, Zeelandia 
Curaçao BV, NJ 2005/298.
21. Asser, Kramer & Verhagen, supra, pp. 21, 24-25; Kamerstukken II 1994/95, 24141, 
3, p. 19 ; C.D.J. Bulten, De geschillenregeling ten gronde (Kluwer 2011), p. 251.
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– the capital, equity and shares;22 

– the capacity of organs and persons to represent a company;23 and

– the winding-up and liquidation of the company (including bankruptcy).24

16.1.1.2.  Disputes concerning the residence for company law 
purposes

Article 2:66 and 2:177 of the CLC provide that the articles of incorpora-

tion of a BV or NV contain its statutory seat. This seat has to be in the 

Netherlands. Since these legal persons are created by the deed of a Dutch 

public notary, in practice, disputes concerning the residence of the legal 

person for company law purposes do not arise.25

16.1.1.3.  Corporate residence in other fields of law

The statutory seat of a company is also relevant in other fields of law:

– the possibility to issue certificates of shares in a limited liability 

company;26 

– the legality of voting agreements between shareholders;27 

– the applicability of the Dutch Corporate Governance Code;28

– the applicability of the Financial Supervision Act (Wet financieel 
toezicht);29

– the liability of a company for tort committed by board members;30 

– the internal and external liability of members of the executive or super-

visory board;31

– the obligation to register at the commercial register and at the chamber 

of commerce;32

22. Asser, Kramer & Verhagen, supra, pp. 26-30.
23. Id., pp. 30-33; NL: Hof Amsterdam, 18 Aug. 2005, NIPR 2006/193; Vlas, supra, 
n. 297-298.
24. Art. 2:119(f) CLC; Asser, Kramer & Verhagen, supra, pp. 46-50.
25. Wet herziening preventief toezicht, Stb. 2000, 283; Asser, Van Solinge & Nieuwe 
Weme, supra, p. 81. 
26. Asser, Kramer & Verhagen, supra, p. 21, 29. The issue of certificates is contract-
based. 
27. Id., p. 21, 29-30; Kamerstukken II 1994/95, 24141, 3, p. 19.
28. Asser, Kramer & Verhagen, supra, p. 21; see also G. van Solinge, T&C Ondernemingsrecht 
Effectenrecht, art. 10:119, sec. 5c.
29. Asser, Kramer & Verhagen, supra, p. 27. Certain provisions only apply to companies 
with statutory seat in the Netherlands. 
30. Art. 6:162 CLC; Asser, Kramer & Verhagen, supra, pp. 33-34.
31. Art. 2:9 and 2:69 CLC; Asser, Kramer & Verhagen, supra, pp. 34-44; Kamerstukken 
II 1994/95, 24141, 3, p. 19.
32. Art. 2:69 and 180 CLC; Asser, Van Solinge & Nieuwe Weme, supra, p. 75. 
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– the obligation to have and maintain a bookkeeping;33

– the obligation to publish an annual balance sheet;34 and 

– the absolute and relative jurisdiction of courts.35

16.1.1.4.  Other connecting factors than residence

Certain Dutch acts of law may apply irrespective of a company’s statutory 

residence. The incorporation principle offers the founders of a legal person 

the choice between the company law systems of various states. To prevent 

the circumvention of Dutch company law arrangements aimed at protect-

ing the interests of creditors and employees,36 the 1998 Act on the Formally 

Foreign Corporations (Wet op de formeel buitenlandse vennootschappen) 

provides that various company law provisions also apply to foreign legal 

persons.37 This regards (non-EU/EEA) limited liability companies with 

legal personality, which are (almost) exclusively active in the Netherlands 

and have no real tie with their state of incorporation. Furthermore, the Dutch 

Works Council Act (Wet op de ondernemingsraden) applies to all legal per-

sons that run an enterprise in the Netherlands, irrespective of their statutory 

or real seat.38 The Trade Names Act (Handelsnaamwet) applies to all domes-

tic and foreign legal persons running a business in the Netherlands.39 Some 

provisions of the Financial Supervision Act apply to companies governed by 

the laws of other states if securities related to those companies are admitted 

to a regulated market.40

16.1.2.  Tax law

16.1.2.1.  Consequences of corporate residence for tax purposes

The tax residency of companies has several consequences. Resident limited 

liability companies are subject to unlimited corporate income tax on their 

worldwide income (article 2 of the Dutch CIT).

33. Art. 2:10 CLC.
34. Art. 2:394 CLC.
35. For example, arts 2:15, 2:74 and 336 CLC; Asser, Van Solinge & Nieuwe Weme, 
supra, p. 75.
36. Asser, Kramer & Verhagen, supra, pp. 52-64. 
37. Art. 10:124 CLC; Asser, Kramer & Verhagen, supra, pp. 2-3.
38. Asser, Kramer & Verhagen, supra, p. 21; Kamerstukken II 1994/95, 24141, 3, p. 7.
39. Asser, Kramer & Verhagen, supra, p. 21; see also Vlas, supra, pp. 248-256, 264.
40. Asser, Kramer & Verhagen, supra, p. 27; Van Solinge, supra, art. 10:119 BW, 
sec. 6b.
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Until 2013, profits from foreign permanent establishments were exempt 

from tax, while losses were deductible (with a recapture mechanism). As 

of 2013, article 15e of the CIT contains an object exemption for both per-

manent establishment profits and losses. Permanent establishment losses 

are no longer deductible. The fiscal unity regime of article 15 of the CIT, 

in principle, only allows the consolidation of profits and losses of resident 

companies and of Dutch permanent establishments of EU/EEA companies.41 

Certain anti-abuse provisions only apply to dealings with non-resident com-

panies.42

Dividend withholding tax is only levied from companies resident in the 

Netherlands (article 1(1) of the DWT). Also, resident companies are en-

titled to the benefits of Dutch bilateral tax conventions. Finally, resident 

companies (and non-resident companies with Dutch sources of income) are 

obliged to file tax returns for CIT purposes.

Non-resident companies are subject to corporate income tax in respect of 

certain sources of Dutch income (article 17 and 17a of the CIT):

– a permanent establishment or permanent agent in the Netherlands, in-

cluding:

I. (rights related to) Dutch immovable property and natural resources;

II. profits or equity of a resident company, not deriving from securi-

ties;

III. claims in respect of resident subsidiary companies (at least 5% 

participation);

IV. management/supervisory activities as board member of a resident 

company; 

V. activities in the North Sea within the jurisdiction of the Netherlands;

– a substantial participation (at least 5%) in a resident company with the 

main purpose of avoiding taxation of another taxpayer (artificial con-

struction); 

– profits of certain “bodies” established on Aruba, Curaçao or St. Maarten 

obtained through a permanent establishment or agent on Bonaire, St. 

Eustasius or Saba.

Consequently, the shareholders, creditors and other investors of resident 

companies may also be subject to Dutch corporate income tax. Non-resident 

(substantial) shareholders and creditors (natural persons) of resident 

41. See NL: ECJ, 15 Apr. 2010, Case C-538/10, X Holding BV v. Staatssecretaris van 
Financiën [2010] ECR I-03129; NL: ECJ, 12 June 2014, Joined Cases C-39-41/13, SCA 
Group Holding BV/X AG e.a./MSA International Holdings BV e.a., ECLI:EU:C:2014:1758.
42. E.g. art. 13b(2)(b) CIT.
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companies may be subject to Dutch income tax (article 7.2 (2)(c); article 7.5 

Income Tax). In practice, the residence of a company with non-resident 

shareholders was often transferred abroad before liquidation in order to 

circumvent the levy of Dutch income tax in the hands of its shareholders.43 

Various tax cases regarding the place of residence of such a company at the 

time of its liquidation have been decided by Dutch tax courts.44

16.1.2.2.  Residence of companies under the General Act on 
State Taxes

For the purpose of national taxes in general, the residence of Dutch and 

foreign companies and natural persons is in principle based on article 4(1) 

of the General Act on State Taxes (Algemene Wet inzake Rijksbelastingen, 
GAST). It applies if there is no lex specialis applicable,45 and reads as 

 follows:

Where someone lives and where a body resides is determined according to the 

circumstances.46

Similar provisions already existed long before its introduction in 1964.47 For 

Netherlands tax law purposes, article 2(1)(b) of the GAST provides that 

“bodies” are: associations and other legal persons, partnerships, enterprises 

of legal persons governed by public law, and special-purpose funds.

Open standard provision

The residence of a company is determined according to the circumstances. 

This is an open standard that is interpreted on the basis of the facts in numer-

ous Dutch tax court cases.48 All relevant aspects of a case have to be taken 

into account.49 NL: Rechtbank Rotterdam, Case B. 1124 (19 Dec. 1912), 

43. Fiscal Encyclopedia NDFR, AWR, art. 4, sec. 3.3.
44. See, for example, NL: HR 12 May 2006, 40.452, BNB 2007/39; NL: HR 12 May 2006, 
39.225, NTFR 2006/807.
45. J.W. Bellingwout, Zetelverplaatsing van rechtspersonen (Kluwer 1996), p. 203; 
R.M.P. G. Niessen-Cobben, Wegwijs in de Algemene wet inzake rijksbelastingen (SDU 
2011), p. 38. The fiction of residence of art. 2(4) CIT is a lex specialis.
46. Translation by the author.
47. That the residence of taxpayers was determined “according to the circumstances” 
was laid down in: art. 1 Wet op de bedrijfsbelasting 1893; art. 1 Income Tax 1914; art. 1(2) 
Act on Dividend and Bonus Taxation 1917; art. 2(3) Decree on Corporate Income Tax 
1940; art. 2(3) Decree on Corporate Income Tax 1942. See Bellingwout, supra, pp. 204-
205.
48. Niessen-Cobben, supra, p. 36; see I.J.J. Burgers et al., Wegwijs in het internationaal 
en Europees belastingrecht (SDU 2015), sec. 4.2.4.
49. Fiscal Encyclopedia NDFR, AWR, art. 4, sec. 3.1.
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already ruled that “according to the circumstances”, the place of residence 

of an English Ltd was in the Netherlands. Article 4 of the GAST is an 

objective standard. The intention of a taxpayer is only relevant if it is ex-

pressed through facts and circumstances.50 Formal aspects, such as registra-

tion in the municipal administration of a given state or nationality, are not 

 determining.51 

Residence of legal persons: Place of actual management

The place of residence of legal persons is determined by the place where the 

actual management (feitelijke leiding or werkelijke leiding) of the company 

resides.52 This concept is similar to the concept of the real seat of a com-

pany for private international law purposes.53 In Dutch literature, the actual 

management is often compared to the “effective management” as in the 

tie-breaker rule of Article 4(3) of the OECD Model.54 The actual manage-

ment of the company is in principle exercised by the company organ that is 

formally in charge of the management, not by the shareholders.55 The actual 

management can only be exercised at one place,56 the place where the top 

management of the company exercises its daily management activities.

The following circumstances are of secondary importance: 57

– the statutory seat of the company or the law of incorporation;

– the place where the management or supervisory board members live;

– the country where the shareholders’ meeting takes place;

– the country where the business is run;

– the place where the majority of shareholders live;

– the country where the (main) books are kept or the balance sheet is 

drafted;

– the country where the main office is situated;

– the opinion of the foreign tax authorities;

50. NL: HR 2 June 2006, 41.553, V-N 2006/35.5; see Niessen-Cobben, supra, p. 36.
51. See Burgers, supra, sec. 4.2.4.2.3 and 4.2.4.3.1. With regard to taxation based on 
nationality, see sec. 16.1.2.3.
52. E.A. Brood, De vestigingsplaats van vennootschappen (Kluwer 1989), p. 146; 
Bellingwout, supra p. 206, with further references; Fiscal Encyclopedia NDFR, AWR, 
art. 4, sec. 3.3.; Burgers, supra, sec. 4.2.4.3.1; Niessen-Cobben, supra, p. 38.
53. Bellingwout, supra, p. 213.
54. J.L. van den Streek & S.A.W.J. Strik, Cursus Belastingrecht, Vennootschapsbelasting 
(Kluwer 2015), sec. 1.02.b.1. See Bellingwout, supra, p. 208, n. 50; Burgers, supra, 
sec. 4.2.4.3.2.
55. NL: Hoge Raad, 23 Sept. 1992, BNB 1993/193; Burgers, supra, p. 159; Bellingwout, 
supra, p. 206.
56. Bellingwout, supra, pp. 209-210.
57. Burgers, supra, sec. 4.2.4.3.1; see Fiscal Encyclopedia NDFR, AWR, art. 4, sec. 3.3; 
Bellingwout, supra, p. 206.
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– the company’s objectives according to the articles of incorporation;

– the country where the equity is kept;

– the currency used in its bookkeeping;

– the place where formal activities take place; and

– the address of the bank account.

From a formal to a substantive approach

Initially, the Dutch Supreme Court (Hoge Raad) took a more formal ap-

proach as to the place of management of a company.58 In 1992, the Dutch 

Supreme Court clearly chose for a substantive approach. NL: HR, Case 

27.293 (23 Sept. 1992)59 ruled concerning a public limited liability com-

pany incorporated under the laws of Curaçao. The company’s shares were 

all owned by a Liechtenstein company. Members of the management board 

were the Liechtenstein shareholder and a Curaçao trust company. The com-

pany had no staff in Curaçao and the actual management was exercised in 

the Netherlands by the director of its Dutch subsidiary company. The Hoge 
Raad (par. 3.3.3) ruled:

When determining the place of residence of a company in the light of the cir-

cumstances, in general it must be held that the actual management of the legal 

person is exercised by its management board, and that its place of residence 

coincides with the place where the management board exercises its manage-

ment activities. However, if it is likely that the real management of a body is 

exercised by someone else than the board of management, then this can be a 

reason to consider as its place of residence the place where that other person 

exercises the management.60

Consequently, the Hoge Raad ruled that the company was resident in the 

Netherlands where the actual management was exercised by someone who 

was not a member of the management board.

The actual management

The actual management of the company can be described as the “main 

management” of the company. Case law does not provide a definition of the 

“main management” criterion.61 It is not relevant who exercises the day-to-

day management.62 Literature indicates that the main management entails 

58. NL: HR 14 Feb. 1951, B. 8945; NL: HR, 21 Aug. 1985, 22.930, BNB 1985/302; 
Brood, supra, p. 145; Burgers, supra, sec. 4.2.4.3.3.
59. NL: HR, 23 Sept. 1992, 27.293, BNB 1993/193.
60. Translation by the author.
61. Burgers, supra, sec. 4.2.4.3.2.
62. NL: HR, 11 Mar. 1926, B. 3788; NL: HR, 16 Nov. 1932, B. 5318; NL: AG, 4 Mar. 2004, 
39.713 et seq., BNB 2005/105; Burgers, supra, sec. 4.2.4.3.2; Bellingwout, supra, p. 207.
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taking the key decisions with regard to investment and financing, taking the 

first step in the chain of instructions towards the staff of the company as well 

as carrying the final responsibility.63 In this regard, the expression “place 

of effective management” of article 4 of the OECD Model may be rele-

vant.64 Also, the legal provisions concerning the tasks of the management 

board may provide indications for the interpretation of the term “actual 

management”.65 The content of the “actual management” concept depends 

on the nature and size of the company’s activities.66 In the case of a company 

with a lot of business activities that require much expertise, it is less likely 

that such management is exercised by a trust company.67

The shareholders

Although a shareholder with voting rights can influence the policy of a 

company, in general the place of residence does not depend on the place 

where its shareholders reside or meet.68 Consequently, the emigration of a 

shareholder does not imply the transfer abroad of the actual management.69 

This may, however, be different if in practice the shareholder exercises the 

real management of the company, that is, if the statutory directors only fol-

low the orders of the shareholder without taking decisions of their own.70 

This occasionally occurs with dominant multinationals actually managing 

the main activities of their subsidiaries71 or with small companies with just 

a single shareholder. The person that claims that the actual management is 

not exercised by the management board has the burden of proof.72 

The use of trust companies

In 2014, the Dutch Court of Auditors (Algemene Rekenkamer) concluded 

that the Netherlands tax administration has intensified its monitoring of 

the compliance with substance requirements in relation to residence. It 

63. Burgers, supra, sec. 4.2.4.3.2.
64. Id.
65. NL: HR, 17 Dec. 2004, 39.719, BNB 2005/105.
66. NL: HR, 1 July 1987, 23.877, BNB 1987/306.
67. L.A. De Blieck et al., Algemene Wet inzake Rijksbelastingen (Kluwer 2013), p. 76; 
NL: Hof Arnhem, 15 May 2009, 07/03278, NTFR 2009/1654.
68. NL: HR, 20 Apr. 1988, 24.189, BNB 1988/176; NL: Hof Den Haag, 22 Jan. 1982, 
100/81, BNB 1984/9; Bellingwout, supra, p. 206.
69. NL: HR, 28 Feb. 2001, 35.557, BNB 2001/295.
70. NL: HR, 23 Sept. 1992, 27.293, BNB 1993/193; Bellingwout, supra, p. 206. 
71. See NL: HR, 14 Oct. 2005, 41.050, BNB 2006/79; Burgers, supra, sec. 4.2.4.3.3.
72. Burgers, supra, sec. 4.2.4.3.3; Fiscal Encyclopedia NDFR, AWR, art. 4, sec. 3.3. 
In NL: HR, 9 Dec. 2005, 40.818, NTFR 2005/1709, the tax inspector managed to deliver 
such proof. See also NL: HR, 17 Dec. 2004, 37.719 and 37.720, BNB 2005/105-106. See 
also sec. 16.1.2.4.
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concluded, however, that in practice it is simple to meet the substance re-

quirements using the services of a trust office. Any visible presence of staff 

is not required.73 If there are no operational activities, the place where the 

books are kept, the (formal) office, registration in the commercial register 

and the place of residence of shareholders, directors and members of the 

supervisory board have priority over the place of incorporation.74 See sec-

tion 16.1.2.4. regarding the substance that is required in order to receive an 

advance ruling.

Residence for the purpose of EU Directives

The Merger Directive (2009/133/EC), the Parent-Subsidiary Directive 

(2011/96/EU) and the Interest & Royalty Directive (2003/49/EC) only ap-

ply to companies that are resident in an EU Member State. For that spe-

cific purpose, article 4(3) of the GAST contains an exception to article 4(1) 

of the GAST providing that, where this follows from the abovementioned 

Directives, a body is deemed to be established in an EU Member State if that 

body, according to the national laws of that state, is a resident of that state. 

Bellingwout75 holds that this provision should ensure that the Netherlands 

applies the EU Directives to, for example, a company incorporated under 

English law and with its real seat in the former Netherlands Antilles. In the 

author’s opinion, article 4(3) of the GAST is a strange provision since the 

various Directives do not apply to companies that, for tax treaty purposes, 

are residents of third states. Consequently, the Netherlands seems to grant 

the benefits of the Directives where this is not necessary.

16.1.2.3.  Taxation on grounds of nationality: Fiction of residence

Three tax acts contain a so-called “fiction of residence” rule. Article 2(4) of 

the CIT is particularly worth noting:76 

4. If a body has been incorporated under Dutch law, then, for the purpose of this 

act (…) this body is continuously deemed to be resident in the Netherlands.77

73. Algemene Rekenkamer, Belastingontwijking. Een verdiepend onderzoek naar be-
lastingontwijking in relatie tot de fiscale regels en het verdragennetwerk (2014), p. 7.
74. Burgers, supra, sec. 4.2.4.3.1.
75. Bellingwout, supra, pp. 212-213.
76. Since 2011, art. 2(8) CIT contains a fiction of residence applicable to certain com-
panies established on the BES Islands. Furthermore, art. 4(4) AWR contains a fiction of 
residence for certain investment vehicles. See Burgers, supra, sec. 4.2.2.
77. Translation by the author.
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The aim of this fiction is to ensure that a company with Dutch nationality, 

i.e. established under Dutch company law, is subject as a resident to unlim-

ited corporate income tax in respect of its worldwide income even if its real 

seat is located abroad. This provision embodies the principle of taxation 

on the grounds of nationality.78 The fiction has priority over the above-

mentioned article 4 of the GAST: companies established under Dutch law 

do not have the possibility to prove that they are non-resident.

The fiction of residence was introduced in 1940, during the Second World 

War, for the purpose of the Act on Dividend and Bonus Taxation 1917 

(Dividend en Tantièmebelasting 1917),79 in order to prevent Dutch com-

panies from being able to avoid taxation in the Netherlands by transferring 

their real seats abroad.80 In the second place, the fiction should bring about 

that exit taxation does not apply, because companies continue to be sub-

ject to unlimited tax liability after having transferred their real seats (and 

statutory seats) abroad in the case of (threat of) war.81 Later, the fiction of 

residence was laid down in article 3(2) of the 1942 Decree on Corporate 

Income Tax.82

Obviously, taxation on the basis of the fiction of residence is only possible 

to the extent that this is in line with applicable tax treaties.83 Where treaties 

restrict the Dutch tax jurisdiction after a seat transfer, the fiction of resi-

dence does not prevent exit taxation.84 Therefore, at present, the fiction of 

residence is merely a matter of convenience: with regard to the residence of 

Dutch companies, the tax administration does not carry the burden of proof.85 

A second effect is that Dutch companies are considered residents for Dutch 

78. Fiscal Encyclopedia NDFR, CIT, art. 2, sec. 1. Bellingwout, supra, p. 214.
79. Later, pursuant to art. 19 Act on Seat Transfers 1940 (Wet Zetelverplaatsing 1940), 
for tax purposes, the Minister of Finance could decide by Decree to neglect the transfer 
of a company’s real seat. See Bellingwout, supra, p. 218; Fiscal Encyclopedia NDFR, 
CIT, art. 2, sec. 17.2.
80. Kamerstukken II 1939/40, 175, 4, p. 2, 4 and 7. This was also the objective of the 
fiction in the 1942 Decree on Corporate Income Tax, see Kamerstukken II 1965/66, 6000, 
16, p. 2. See Bellingwout, supra, pp. 214-223.
81. This was also the objective of the fiction in the present 1969 Corporate Income 
Tax, see Kamerstukken II, 6000, 17, p. 9. See M. van Dun, Fiscale aspecten van aandelen-
vennootschappen met een dubbele vestigingsplaats (Kluwer 1997), p. 13; Bellingwout, 
supra, pp. 219-220. See also sec. 16.1.1.1.
82. At that time, German tax law did not contain a similar provision, Bellingwout, 
supra, p. 218. 
83. Kamerstukken II 1993/94, 23316, 5, p. 2. Literature adopted this view long before.
84. NL: HR, 27 Apr. 1994, 28.500, BNB 1994/208; Bellingwout, supra, p. 221. See 
sec. 16.2.2.2.
85. Van Dun, supra, pp. 15-16; Bellingwout, supra, p. 219, with reference to further 
literature.
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tax purposes and can, in general, rely on Dutch tax treaties, irrespective of 

their real seat.

During the last decades, the scope of the fiction was restricted. It excludes, 

for example, the fiscal unity regime, in order to avoid unintended use.86 In 

2004, this fiction of residence was extended to cover a Societas Europaea 

(SE, or European company) that had its registered office in the Netherlands 

at the time of its incorporation (article 2(4), second sentence of the CIT).87 

Similar fictions of residence are laid down in article 1(3) of the dividend 

withholding tax88 and in article 4.35 of the income tax in order to ensure the 

levy of dividend withholding tax and income tax, respectively, in respect of 

(certain groups of) non-resident shareholders.

16.1.2.4.  Disputes concerning residence

Certificate of residence

In order to avoid disputes, it is possible to obtain an advance declaration 

from the Dutch tax administration concerning the residence of a company. 

This is particularly relevant because the open standard, which determines 

residence “according to the circumstances”, does not provide much legal 

certainty.89 However, such a certificate of residence does not provide the tax-

payer absolute certainty. Especially if the taxpayer has provided inadequate 

information, he may not rely on the certificate.90 

In 2014, the substance requirements to obtain an advance ruling were 

tightened up.91 In 2014, the Dutch Court of Auditors concluded that the 

Netherlands carefully and correctly administers applications for rulings.92 

Certificates of residence are generally not issued in the case of dual-res-

ident companies established (also) in a state with which the Netherlands 

86. The fiscal unity regime only applies to resident companies (art. 15 CIT); Burgers, 
supra, sec. 4.2.2.
87. An SE is incorporated under EU Regulation 2157/2001 on the European Company.
88. Despite this fiction, dividend withholding tax can generally not be levied if the 
place of effective management of a Dutch company is located in a state with which a tax 
treaty was concluded (see art. 10(5) OECD Model); NL: HR, 2 Sept. 1992, 27.252, BNB 
1992/379; Burgers, supra, sec. 4.4.1.5.
89. Burgers, supra, sec. 4.2.5.1.
90. See Burgers, supra, sec. 4.2.5.1; NL: HR, 19 June 1996, 30.220, V-N 1996, 150.
91. Decree DGB 2014/3101, Stcrt. 2014/15957. 
92. Algemene Rekenkamer, supra, p. 7.
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has concluded a bilateral tax treaty.93 An advance tax ruling (ATR) is only 

granted to companies with sufficient substance in the Netherlands.94 

Since 2014, the following, cumulative substance requirements apply to both 

holding companies95 and so-called service providing companies (in practice, 

interest and royalty conduit companies):96

– at least half of the board members with decision-taking power must be 

resident in the Netherlands;

– the board members resident in the Netherlands must have sufficient 

professional expertise to properly exercise their tasks, including: deci-

sion-making, on the basis of the company’s own responsibilities and 

within the framework of ordinary group interference, with regard to the 

transactions that the company concludes; and including the responsibil-

ity for a proper settlement of the transactions concluded;

– the body disposes of qualified staff involved in the adequate settlement 

and registration of the transactions that the company concludes;

– the decisions of the management board take place in the Netherlands;

– the main bank accounts of the body are kept in the Netherlands;

– the books of the body are kept in the Netherlands;

– the body has fully complied with all its obligations to hand in tax returns; 

this applies to corporate income tax, wage tax, value added tax, etc. 

– the address of residence of the company is in the Netherlands. According 

to the company’s best knowledge, no other state simultaneously consid-

ers the company to be (also) a resident of another state;

– if the application for a ruling regards transactions in respect of a par-

ticipation: the company must have financed or will finance the partici-

pation for at least 15% with its own equity;97 and

– the legal person has at least the amount of equity that is appropriate for 

the functions it exercises (taking into account the assets used and the 

risks run).98

Litigation concerning the place of residence

Discussions concerning residence often arise after seat transfers towards 

low-tax jurisdictions, for example, the former Netherlands Antilles, of com-

panies holding mainly passive investments. The Dutch tax administration 

93. Burgers, supra, sec. 4.2.5.1.
94. Algemene Rekenkamer, supra, p. 72.
95. Decree DGB 2014/3099, Stcrt. 2014/15956.
96. Decree DGB 2014/3101, Stcrt. 2014/15957.
97. This requirement applies to holding companies, Decree DGB 2014/3099.
98. This requirement applies to service providing companies, Decree DGB 2014/3101. 
See sec. 16.1.2.5. with regard to the amount of equity that is required.
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may challenge the company’s alleged foreign residence in order to tax its 

worldwide income, especially if the management is exercised by a foreign 

trust company. Discussions may also arise after the transfer of seat and 

liquidation of a company with non-resident shareholders.99 If the com-

pany were still resident in the Netherlands at the time of its liquidation, its 

shareholders are subject to Dutch withholding tax and income tax. Since 

residence is primarily based on the circumstances, specific anti-avoidance 

provisions are generally not necessary. The tax administration may apply a 

substance-over-form approach.

As mentioned before, companies incorporated under Dutch law are deemed 

to be resident in the Netherlands (article 2(4) of the CIT). In that case, the 

taxpayer has the burden to prove that for tax treaty purposes, the company is 

resident abroad.100 If the company is incorporated under foreign law, the tax 

administration has the burden of proof concerning the company’s residence 

in the Netherlands, both for domestic and tax treaty purposes.101 However, if 

a taxpayer unduly fails to file a tax return or to provide relevant information, 

the burden of proof whether the tax assessment is too high transfers to the 

taxpayer and is increased.102 

If a taxpayer filed his tax return, unduly assuming that the company involved 

was not resident, it follows that the tax return is incorrect. The tax to be paid 

is recalculated and increased with interest for late payment. In the case of 

intentionally filed incorrect tax returns, the tax administration can impose an 

administrative penalty, subject to judicial review, up to 100% of the amount 

of tax that the taxpayer has tried to evade (articles 67d, 67e and 69 of the 

GAST). It is settled case law, however, that such a penalty is not due if the 

taxpayer puts forward reasonable grounds to support his position, even if 

the court does not follow this position.103 

99. See, for example, NL: HR, 12 May 2006, 40.452, BNB 2007/39; NL: HR, 12 May 2006, 
39.225, NTFR 2006/807.
100. For the purpose of the Dutch Caribbean Islands, art. 35b(7) Tax Regulation for the 
Kingdom (Belastingregeling voor het Koninkrijk) puts the burden of proof on the com-
pany; Burgers, supra, sec. 4.2.4.3.3; Fiscal Encyclopedia NDFR, AWR, art. 4, sec. 3.3, 
with reference to relevant case law.
101. NL: HR, 23 Sept. 1992, 27.293, BNB 1993/193; NL: HR, 17 Dec. 2004, 39.719-
39.720, BNB 2005/105-106.
102. Instead of demonstrating that it is “likely” (aannemelijk) that the place of residence 
is outside the Netherlands, the taxpayer must “give evidence” (doen blijken) of that fact.
103. NL: HR, 15 Sept. 2006, 42.165, NTFR 2006/1349.
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International administrative cooperation

Certain tax treaties contain a tie-breaker rule containing a mutual agreement 

procedure regarding residence, see section 16.2.1.

16.1.2.5.  Anti-avoidance rules and CFC legislation

The Netherlands applies several anti-abuse provisions in relation to resi-

dence issues. Article 8c of the CIT concerns conduit companies. Since 2006, 

article 8c of the CIT provides that interest received from and paid to group 

companies in the case of directly or indirectly related loans is not taken 

into account if the (conduit) company does, overall, not run any real eco-

nomic risks in relation to those loans. The same applies to royalties paid 

and received. With regard to interconnected loans, article 8c(2) of the CIT 

provides that the conduit company is deemed to run real economic risks if 

the company’s equity that bears the risk is either at least 1% of the amount 

of loans granted or at least EUR 2 million. If the conduit company does 

not run such economic risks, its profits shall include only an arm’s length 

fee for its services (article 8c(3) of the CIT). Regarding royalties, the tax 

administration requires an equity of at least either 50% of the incoming 

royalties or EUR 2 million.104

Conduit companies might seem attractive because the Netherlands generally 

does not levy a withholding tax on interest and royalty payments. However, 

as a result of article 8c of the CIT, interest and royalties received are not 

subject to corporate income tax and consequently, the conduit company can-

not credit any foreign withholding tax. At the same time, the foreign source 

state may take the position that the conduit company is not the beneficial 

owner of the revenues and deny the reduction of withholding tax on the 

basis of the bilateral tax treaty in force.105 However, since article 8c(2) of 

the CIT provides (large) companies a safe haven, one might wonder whether 

this anti-abuse provision is very effective.

In general, the Netherlands applies a participation exemption to dividends 

and capital gains if a resident company holds a substantial participation (at 

least 5%) in another company. However, the credit system applies in the 

case of participations held as passive investment and in the case of partici-

pations in low-taxed companies with passive investments (articles 13(9) et 

seq. and 23c of the CIT).

104. Under Minister of Finance, Letter to Parliament of 4 Nov. 2016, p. 5.
105. See Algemene Rekenkamer, supra, p. 73.
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If a resident company holds, alone or together with a connected106 company, 

for the purpose of passive investing, a participation of at least 25% in a 

company that, according to Dutch standards, is not subject to a reason-

able profit tax (i.e. at least 10% on a basis similar to the Dutch tax base) 

and the assets of that subsidiary company, directly or indirectly, consist 

almost entirely of low-taxed passive investments, the resident company is 

obliged to register its participation each year at market value (article 13a 

of the CIT). The annual deemed capital gains are subject to tax in line with 

article 13(9) of the CIT. The Netherlands applies a beneficial ownership 

test if resident companies claim to credit withholding tax (article 25(2) of 

the CIT).

Finally, article 17 of the CIT provides that non-resident companies hold-

ing a substantial participation (at least 5%) in a company resident in the 

Netherlands are subject to corporate income tax in the Netherlands in 

respect of income and capital gains connected to that participation, but only 

if they hold it in order to avoid income tax or dividend withholding tax in 

the hands of another taxpayer. In such case, interest received from the Dutch 

company is also subject to Dutch corporate income tax.

16.1.2.6.  Place of residence in connections with other taxes

The place of residence of companies, which is based on the circumstances, 

is also relevant for other taxes. The Dutch dividend withholding tax only 

applies to companies resident in the Netherlands. This act also contains a 

fiction of residence for Dutch companies (article 1(3) of the DWT). The 

Dutch gift tax (Successiewet) applies to resident companies (article 2(3)).107 

For value added tax purposes, the seat of the company’s activities is rel-

evant and not the place of residence, because the tax is based on an EU 

Directive.108

106. A company is “connected” as parent, subsidiary or sister company in case of con-
necting participations of at least one third (art. 10a(4) CIT).
107. See Niessen-Cobben, supra, p. 36.
108. NL: HR, 17 Feb. 1999, 33.934, BNB 1999/133; Burgers, supra, sec. 4.2.3.
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16.2.  (Tax) residence in an international (cross-border) 
context

16.2.1. Residence in (tax) treaties

Criteria for residence in Dutch tax treaties

Treaties apply to residents of the contracting states (article 1 of the OECD 

Model). A resident is a person who, under the laws of that state, is liable to 

(worldwide) taxation therein by reason of his domicile, residence, place of 

management or any other criterion of a similar nature (article 4(1) of the 

OECD Model). The OECD Model refers to residence under domestic tax 

law. Most of the Dutch tax treaties contain a provision based on article 4(1) 

of the OECD Model.109 

As explained in sections 16.1.2.2. and 16.1.2.3., under Dutch tax law, com-

panies are considered residents if their place of actual management is in the 

Netherlands or if they are governed by Dutch company law. The latter is 

considered residence on the basis of “any other criterion of a similar nature” 

and as such leads to residence for the purpose of article 4 of the OECD 

Model.110 Consequently, Dutch tax treaties in principle apply to companies 

incorporated under Dutch company law even if their place of effective man-

agement is situated in another state. 

Subject to tax requirement

The “subject to tax requirement” in article 4(1) of the OECD Model is not 

crystal clear.111 In this regard, in 1996, the Dutch Supreme Court ruled that 

it was not relevant whether the United Kingdom actually levied tax from 

a Dutch resident taxpayer with a UK permanent establishment.112 The lit-

erature indicates that, generally, in order to be a resident, a taxpayer must 

subjectively be subject to tax, but it is not necessary for his income to be 

objectively subject to tax.113 

109. Notitie Fiscaal Verdragsbeleid 2011, sec. 2.2.1. However, art. 4 of the tax treaty with 
the United States provides that exempted pension funds and other exempt legal entities 
are “residents”. 
110. C. van Raad, Cursus Belastingrecht, Internationaal Belastingrecht (Kluwer 2015), 
sec. 3.2.4.B.b ; Brood, supra, pp. 250-256; Kamerstukken II 1984/85, 18747, 6, p. 17.
111. Notitie Fiscaal Verdragsbeleid 2011, sec. 2.2.1.
112. NL: HR, 2 Oct. 1996, 31.135, BNB 1996/358; Burgers, supra, sec. 2.2.4.3.2.
113. Burgers, supra, sec. 2.2.4.3.2.
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In 2009, the Supreme Court ruled that a Dutch association (vereniging) was 

not a resident for tax treaty purposes, because associations are generally not 

subject to Dutch corporate income tax. Article 4 of the applicable treaty pro-

vided that exempted pension funds and certain other exempted legal entities 

were “residents”, but this did not apply to “associations”.114

Under the Dutch tax treaty policy, and in line with paragraph 8.6 of the 

Commentary on Article 4 of the OECD Model, exempted pension funds and 

charities are generally considered residents.115 The Decree of 18 July 2008, 

nr. CPP2008/1527M, provides that, on the basis of reciprocity, foreign 

exempt pension funds and charities established in a tax treaty partner state 

are entitled to treaty benefits, unless the treaty provides otherwise.116 The 

Netherlands endeavours to include those legal persons in the residence art-

icle. It accepts that exempted investment vehicles (article 6a of the CIT) 

are not entitled to all treaty benefits, but tries to grant full treaty benefits to 

fiscal investment vehicles (article 28 of the CIT), which are subject to 0% 

corporate income tax.117

Scope of bilateral investment agreements

In 2014, the Netherlands had concluded 94 bilateral investment agreements.118 

These treaties generally apply to (i) legal persons constituted under the law 

of one of the contracting parties and (ii) legal persons controlled, directly 

or indirectly, by nationals of a contracting party.

Tie-breaker rules

The Netherlands endeavours to adopt and generally applies tie-breaker rules 

as laid down in article 4(3) of the OECD Model, based on the place of ef-

fective management.119 The place of effective management was ruled to be 

in the Netherlands in these cases, for example:

– NL: HR, Case 24.189 (20 Apr. 1988):120 the effective management of a 

Netherlands Antilles company that traded in fish in Canada was not 

exercised by its formal management board, but by the Dutch group, 

with Dutch expert traders, of which the company was part;

114. NL: HR, 4 Dec. 2009, 07/10383, BNB 2010/177. 
115. Burgers, supra, sec. 2.2.4.3.1; see Notitie Fiscaal Verdragsbeleid 2011, sec. 2.2.1.
116. Notitie Fiscaal Verdragsbeleid 2011, sec. 2.2.1.
117. Id.
118. Centraal Planbureau Notitie, Bilaterale investeringsverdragen (2014).
119. Notitie Fiscaal Verdragsbeleid 2011, sec. 2.2.2. Burgers, supra, sec. 4.5.1. The 
unlimited tax liability under Dutch domestic law is restricted as a result of art. 4(3) of 
the treaty, NL: HR, 17 Feb. 1993, 28.260, BNB 1994/163.
120. NL: HR, 20 Apr. 1988, 24.189, BNB 1988/176.
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– NL: Hof Amsterdam, Case 93/0826 (12 July 1994):121 the effective 

management of an English company (a plc), that traded in securities in 

the Netherlands and in the United Kingdom, was not exercised by its 

statutory director, but by the director’s father who used to live in the 

Netherlands.

The place of effective management was ruled to be abroad in these cases, 

for example:

– NL: HR, Case 41.050 (14 Oct. 2005):122 a Belgian Coordination Centre 

was subject to a favourable tax regime in Belgium; its shares were 

owned by a Dutch multinational group; the Dutch tax inspector could 

not prove that the Dutch holding issued such directives that the Belgian 

management board no longer exercised its managing powers; and

– NL: HR, Cases 22.929-30 (21 Aug. 1985):123 a Netherlands Antilles 

company functioned as group insurance company for a Dutch multina-

tional group with offshore shipping activities; the director in the 

Netherlands Antilles had vast experience and knowledge of shipping; 

the office and books were kept at the Netherlands Antilles.

Certain old tax treaties, such as the former 1951 tax treaty with Switzerland 

(article 2(4)), used to contain a tie-breaker rule based on nationality (statu-

tory seat).124 The Netherlands holds that the concept of the “place of effec-

tive management” is clarified by paragraph 24 of the Commentary on 

Article 4(3) of the OECD Model: “the place where key management and 

commercial decisions that are necessary for the conduct of the entity’s busi-

ness as a whole are in substance made. All relevant facts and circumstances 

must be examined”. The Netherlands holds that this should be sufficient to 

combat possible manipulations.125 

As an exception, certain tax treaties contain the 2008 alternative OECD 

tie-breaker rule (or similar arrangement) containing a mutual agreement 

procedure: for example, the tax treaties with Bahrain, Barbados, Canada 

(1992), Hong Kong, Mexico (Protocol 2008), the United Arab Emirates, 

the United Kingdom (2008) and the United States (1992).126

121. NL: Hof Amsterdam, 12 July 1994, 93/0826, V-N 1994, 3499.
122. NL: HR, 14 Oct. 2005, 41.050, BNB 2006/79.
123. NL: HR, 21 Aug. 1985, 22.929-30, BNB 1985/301-302.
124. Bellingwout, supra, p. 201, n. 17; pp. 208-209; NL: Hof Amsterdam 24 Apr. 1987, 
3779/85, BNB 1990/337; NL: HR, 24 Nov. 1982, 21.286, BNB 1983/103.
125. Notitie Fiscaal Verdragsbeleid 2011, sec. 2.2.2.
126. Burgers, supra, sec. 4.5.2c.
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Anti-avoidance provisions in tax treaties

The Dutch Supreme Court has been reluctant to apply the fraus legis (abuse 

of law) doctrine in respect of tax treaties.127 This doctrine can only be ap-

plied if, on the basis of the text of the treaty or of official memos regarding 

the treaty, it can be concluded that a situation results in taxation that is not in 

line with the aim and purpose of the treaty involved.128 Therefore, the Dutch 

tax authorities prefer specific tax treaty provisions to combat treaty abuse.129 

Moreover, domestic anti-abuse provisions also exist with regard to resident 

companies.130 The Dutch tax authorities endeavour to combine specific anti-

abuse provisions in treaties with mutual agreement procedures.131

The Netherlands considers it important to combat tax treaty abuse. Instead 

of a standard anti-abuse provision in tax treaties, the Netherlands opts for 

tailor-made anti-abuse provisions.132 It applies both a person-based approach 

and a transaction-based approach. The person-based approach is based on 

the nature and activities of the (natural or legal) person relying on the tax 

treaty. An example is the LOB provision in the treaty with the United States. 

In 2014, the Netherlands proposed to 23 developing countries to introduce 

an anti-avoidance provision in tax treaties.133 Negotiations were initiated 

with most countries. In the transaction-based approach, treaty benefits are 

denied on the basis of specific open standards. An example is the main 

purpose test in articles 10(3), 11(5), 12(5) and 20(4) of the treaty with the 

United Kingdom.134 It is Dutch policy that taxpayers always have the pos-

sibility to prove the opposite, that a case is not abusive.135

In its tax treaties, the Netherlands applies various types of anti-abuse 

 provisions.136 The following provisions are the most relevant in relation to 

companies (with some treaty references):

127. Id, sec. 7.4.1, referring with regard to case law in respect of abusive seat transfers in 
order to avoid dividend withholding tax: NL: HR, 23 Jan. 2004, 38.258, BNB 2004/142.
128. Burgers, supra, sec. 7.4.2, with reference in note 66 to various case law, a.o. NL: 
HR, 15 Dec. 1993, 29.296, BNB 1994/159; NL: HR, 12 May 2006, 39.223, BNB 2007/36.
129. Burgers, supra, sec. 7.4.1.
130. See, for example, the provisions in art. 8c CIT concerning conduit companies (see 
sec. 16.1.2.5.). 
131. Burgers, supra, sec. 7.4.1, for example in the tax treaty with the United Kingdom 
or with Ethiopia.
132. Id.
133. Id.
134. Id., with reference to parliamentary history; V-N 2010/28.11.
135. Notitie Fiscaal Verdragsbeleid 2011, sec. 1.3.4; Burgers, supra, sec. 7.4.1.
136. See Burgers, supra, sec. 7.4.2.
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– exclusion of special regimes: Ethiopia, Luxembourg (Luxembourg 

holding companies);

– main purpose test: Croatia, Egypt, Jordan, Malta, Qatar, Switzerland, 

Tunisia, the United Kingdom and the United Arab Emirates;

– beneficial ownership provisions: Japan; 

– limitations of benefits clauses: Ethiopia; the United States (combats for 

instance conduit companies);

– remittance-based provisions: Ghana, Ireland, Israel and the United 

Kingdom;

– exclusion of treaty benefits for dealings not at arm’s length: the United 

Kingdom, the United States and Switzerland;

– application of the credit method instead of exemption: Denmark (per-

manent establishments offshore); Germany (artists and sportspersons);

– anti-conduit provisions: Malta, Tunisia and Venezuela;

– intensive exchange of information: Belgium, Canada, France and 

Germany;

– specific allocation provisions to prevent mismatches: (Belgium, see 

Protocol); and

– provisions allowing to apply domestic anti-abuse provisions: Tax 

Regulation for the Kingdoms of Germany, Ghana, Hong Kong, Tax 

Regulation for the Kingdom of the Netherlands, Panama.

BEPS Action Plan 6: Alternative tie-breaker rule

The OECD BEPS Report on Action 6 recommends abandoning the cor-

porate tie-breaker provision in article 4(3) of the OECD Model based on 

the effective place of management and to leave the matter to be settled by 

mutual agreement. As mentioned above, only a limited number of Dutch 

tax treaties contain an alternative corporate tie-breaker rule with a mutual 

agreement procedure: it is not a standing policy.

16.2.2.  Tax implications of the cross-border change of 
residence

16.2.2.1.  Immigration of companies 

If a company that is incorporated under foreign law transfers its tax resi-

dence to the Netherlands, it becomes subject to unlimited Dutch corporate 

income tax and to Dutch dividend withholding tax. The corporate income 

tax does not contain specific provisions on immigration of companies. It is 

settled doctrine and case law and from its general tax structure it follows 
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that immigrating companies receive a step-up in taxable base, meaning that 

for corporate income tax purposes, their assets and liabilities are registered 

in their Dutch balance sheet at fair market value.137 Unrealized capital gains 

that, obviously, were not subject to Dutch corporate income tax while they 

accrued abroad do not constitute taxable profits. The same applies to purely 

domestic situations, such as the contribution of assets by a shareholder.138 

From case law, it follows that a step-up also applies to self-created goodwill 

and intangible assets of the company.139 Former losses that have been suf-

fered abroad cannot be set off against the profits realized in the Netherlands 

after immigration.

Immigrating companies do not receive a step-up for dividend withholding 

tax purposes. Any retained profits earned abroad will become subject to 

Dutch dividend withholding tax. 

Non-resident natural persons with a substantial participation (at least 5%) 

in the company become subject to 25% Dutch income tax in respect of 

dividends and capital gains.140

16.2.2.2.  Emigration of companies

For decades, the Netherlands has applied exit tax provisions in the case 

of emigrating corporate (CIT) and non-corporate (IT) entrepreneurs. With 

regard to emigrating companies, article 15c of the CIT provides as follows:

1. If, for the purpose of this act, for a treaty to avoid double taxation, for 

the Dutch Tax Regulations for the Kingdom or for the Tax Regulation for 

the Netherlands, a taxpayer is no longer considered to be resident in the 

137. Van Dun, supra, p. 58; Bellingwout, supra, pp. 262-263, with further references. 
This also follows from parliamentary history, Kamerstukken II 1982/83, 18242, 8, p. 3; 
NL: HR, 21 Nov. 1990, 26.197, BNB 1991/90.
138. See Bellingwout, supra, p. 263.
139. NL: HR, 21 Nov. 1990, 26.197, BNB 1991/90, para. 4.3, first sentence; Bellingwout, 
supra, p. 265; S.H. Harkema, Het calculerend gedrag van de staatssecretaris van Financiën 
bij de invoering van artikel 33 Wet Vpb. 1969, FED 2001/557, pp. 3414-3427, sec. 6.1. 
As of 2002, there can be doubt whether self-created goodwill can be registered in the tax 
balance sheet of a legal person that becomes subject to corporate income tax (art. 33(3) 
CIT). In 2002, art. 33 CIT was introduced in view of the privatization of various state 
enterprises. Art. 33(3) CIT provides a restriction regarding the registration of intangible 
assets of legal persons that become subject to corporate income tax. The text is generally 
formulated and seems to apply to corporate immigrations as well. The literature does not 
discuss the effects on corporate immigration.
140. Resident shareholders were already subject to Dutch income tax before the seat 
transfer.
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Netherlands, then its assets and liabilities141 the gains of which will conse-

quently no longer be part of its taxable profits, are deemed to be disposed of at 

fair market value at the moment immediately preceding the loss of residence.142

Article 15d of the CIT furthermore provides that all profits that have not yet 

been taken into account shall form part of the profits of the year in which a 

taxpayer ceases to generate profits that are subject to tax in the Netherlands. 

The CIT therefore provides for exit taxation in respect of unrealized capital 

gains. Tax-exempt reserves are wound up and subject to tax.143 The exit 

tax applies in the case of transfers of residence for domestic or tax treaty 

purposes to the extent that assets do not remain behind in a permanent 

establishment subject to CIT in the Netherlands. Consequently, due to the 

fiction of residence, no exit tax is imposed if a company incorporated under 

Dutch law transfers its place of effective management to a state with which 

the Netherlands has not concluded a tax treaty.144 

In 2011, the Court of Justice of the European Union ruled in the National 
Grid Indus (C-371/10) case that the Dutch corporate exit tax provisions 

infringe the freedom of establishment as enshrined in the TFEU to the extent 

that they result in immediate tax collection without offering the option to 

defer payment until the moment of realization of the capital gains.145 In 

order to bring the exit tax in line with EU law, in 2013 a new article 25a was 

introduced in the Act on the Collection of Taxes (Invorderingswet, ACT).146 

Article 25a of the ACT grants taxpayers that emigrate to EU/EEA Member 

States the option between either immediate payment or payment when the 

capital gains are realized or payment in ten fixed annual instalments. If tax-

payers choose payment at realization or in instalments, they must provide 

guarantees and pay late payment interest.147 Whether the tax administration 

actually asks for guarantees depends, according to standing administrative 

141. Vermogensbestanddelen: elements of the company’s equity.
142. Translation by the author.
143. There is discussion whether tax-exempt reserves are wound up on the basis of 
art. 15c CIT (e.g. under Minister of Finance, see J.N. Bouwman & M.J. Boer, Wegwijs 
in de vennootschapsbelasting (SDU 2015), sec. 9A.2.2) or of art. 15d CIT (Van de Streek 
& Strik, supra, sec. 2.10.3.B).
144. Van de Streek & Strik, supra, sec. 2.10.3.B; Bouwman & Boer, supra, sec. 9A.2.2.
145. NL: ECJ, 29 Nov. 2011, Case C-371/10, National Grid Indus BV v. Inspecteur 
van de Belastingdienst Rijnmond/kantoor Rotterdam, [2011] I-12273; confirmed by NL: 
ECJ 31 Jan. 2013, Case C-301/11, European Commission v. Kingdom of the Netherlands, 
ECLI:EU:C:2013:177, with reference to art. 15c and 15d CIT; Burgers, supra, sec. 4.4.2.4.
146. H. van den Broek, The 2013 Netherlands Act on Deferral of Exit Taxation, European 
Taxation 3 (2013), pp. 183-190.
147. Kamerstukken II 2012/13, 33262, 3, p. 2, 5. Bouwman & Boer, supra, sec. 9A.2.2.
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policy,148 on the circumstances, taking into account the actual risk of non-

recovery. 

This seems to be in line with the DMC case (C-164/12) ruling of the ECJ.149 

In literature, the obligation to pay interest has been challenged. Where some 

authors hold it in line with the National Grid Indus ruling,150 others, includ-

ing the author, hold that National Grid Indus does not provide carte blanche 

for discriminatory or restrictive interest charges.151 Companies that emigrate 

must pay interest on tax claims on unrealized capital gains, whereas they do 

not have to pay such interest if they do not emigrate. This restriction dis-

courages companies from exercising their freedom of establishment. In the 

author’s opinion, this restriction is disproportionate because it goes beyond 

what is necessary to divide the power to tax between Member States or to 

maintain the coherence of the tax system. Interest charges do not contribute 

in any way to these objectives. For that reason, the interest charges under 

article 5(3), first sentence of the ATAD Directive152 also seem to infringe 

EU law. Apparently, the European Commission has given up its former fight 

against restrictive interest charges.153 Finally, these Dutch exit tax arrange-

ments also apply to cross-border mergers, divisions and conversions.154

Furthermore, in order to prevent the circumvention of Dutch income tax on 

future pension payments, article 23a of the CIT provides for a surcharge 

of 52% on tax-exempt pension provisions if the company emigrates. If no 

permanent establishment remains behind in the Netherlands, the company 

148. Art. 25.1 Leidraad Invordering 2008.
149. DE: ECJ, 23 Jan. 2014, Case C-164/12, DMC Beteiligungsgesellschaft mbH v. 
Finanzamt Hamburg-Mitte, ECLI:EU:C:2014:20; Bouwman & Boer, supra, sec. 9A.2.2.
150. S.C.W. Douma, Zaak National Grid Indus, BNB 2012/40, sec. 6.4, and R. de Graaff 
& A. de Haan, National Grid Indus v. N: verenigbaar of niet?, Weekblad voor Fiscaal 
Recht 2012/612, sec. 4.3, consider interest charges reasonable.
151. O. Thömmes & A. Linn, Deferment of Exit Taxes after National Grid Indus, Intertax 
(2012), p. 485, 490; T. O’Shea, European Tax Controversies: A British-Dutch Debate: 
Back to Basics and Is the ECJ Consistent?, World Tax J. (2013), p. 115; H. van den 
Hurk, H. van den Broek & J. Korving, Final Settlement Taxes for Companies: Transfer 
of Seat, Interest Charges, Guarantees and Step-Ups in Value, 67 Bull. Intl. Taxn. 4/5 
(2013), pp. 261-263; see J.A.R. van Eijsden, B.J. Kiekebeld and D.S. Smit, Nederlands 
belastingrecht in Europees perspectief (2014), p. 114.
152. Council Directive (EU) 2016/1164 of 12 July 2016 laying down rules against tax 
avoidance practices that directly affect the functioning of the internal market, OJ 19.7.2016 
L 193/1.
153. See PO: AG ECJ, 28 June 2012, Case C-38/10, European Commission v. Portuguese 
Republic, ECLI:EU:C:2012:391, para. 73; DK: ECJ, 18 July 2013, Case C-261/11, European 
Commission v. Kingdom of Denmark, ECLI:EU:C:2013:480, para. 19.
154. Kamerstukken II 2011/12, 33262, 3, p. 2, 4; Kamerstukken II 2012/13, 33262, 5, 
p. 7.
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is in principle no longer subject to corporate income tax, unless the fiction 

of residence applies (article 2(4) of the CIT).155 A company, not created 

under Dutch law,156 ceases to be subject to dividend withholding tax. Finally, 

in order to prevent fraud, article 41 of the ACT provides that each person 

who is in charge of the transfer abroad of a company is personally liable in 

respect of the corporate income tax and the dividend withholding tax that 

the company is due.

Resident natural persons holding a substantial participation (of at least 5%) 

in a resident or non-resident company are subject to 25% income tax in 

respect of dividends and capital gains. This also applies to non-resident 

shareholders of resident companies. If a company transfers its residence 

abroad, its non-resident shareholders are deemed to dispose of their shares 

and are subject to capital gains tax (article 7.5(7) of the IT), unless tax trea-

ties prevent taxation.

16.2.3.  Policy issues

Tax residence in public debate

In the last few years, there has been a lively public debate concerning the 

residence of companies, in particular with regard to the issue of letterbox 

companies. After the White House referred to the Netherlands as a tax haven 

in 2009, journalists published books on this topic.157 Programs on television 

in which tax academics illustrated that widely known foreign multination-

als were established with letterbox companies in the “tax haven” of the 

Netherlands questioned the legitimacy of the Dutch financial industry and 

trust companies.158 The Dutch Finance Ministry, however, denied that the 

Netherlands was a tax haven.

Public debate on tax avoidance (also in general) continued after the hear-

ings in UK Parliament in 2012 with regard to multinationals that use Dutch 

conduit companies to lower their tax obligations. When, at the end of that 

year, Mongolia repealed the tax treaty with the Netherlands because of 

alleged treaty abuse, this raised questions in Dutch parliament.159 Dutch 

155. See sec. 16.1.2.3.
156. Companies created under Dutch law are deemed to be Dutch residents (art. 1(3) 
DWT).
157. E.g. M. van Geest, J. van Kleef & H.W. Smits, Het belastingparadijs (Uitgeverij 
Business Contact 2013). 
158. E.g. Zembla, Nederland belastingparadijs, 18 Oct. 2009.
159. E.g. Aanhangsel Handelingen II, 2012/13, nr. 1677. 



431

(Tax) residence in an international (cross-border) context

members of parliament criticized both the fact that multinationals pay few 

taxes in the Netherlands and the lack of transparency concerning their tax 

contributions.160 

In 2013, the SEO (related to the Free University in Amsterdam) examined 

the use of letterbox companies in the Netherlands.161 It noticed the amounts 

of EUR 153 billion of incoming and EUR 125 billion of outgoing divi-

dend, interest and royalty payments through these companies (2011). Their 

net contribution to the Dutch economy amounted to approximately EUR 3 

to 3.4 billion, or 8,800 to 13,300 full-time equivalents (FTE) in terms of 

employment. 

On this basis, in 2014, the Court of Auditors examined tax avoidance 

through Dutch structures,162 which resulted in discussions in Dutch parlia-

ment. The conclusions were: 

– there are about 12,000 “special financial institutions” (also referred to 

as letterbox companies);163

– most of them are holding companies; and

– 1,750 of them are “service providing bodies” whose activities are dom-

inated by receiving and paying interest and royalties. 

Tax residence in academic debate

As mentioned above, academics were involved in the public debate. The 

legitimacy of international tax law has also been questioned in the tax litera-

ture. In 2013, a critical PhD thesis in sociology was published concerning 

the effects of the Dutch tax policy on taxation of multinationals in devel-

oping countries.164 That same year, a PhD in tax law was published on the 

faltering legitimacy of international tax law.165 A group of academics was 

critical about tax avoidance.166 However, the media have generally chal-

lenged the neutrality of academics in the Netherlands in the field of taxation, 

since the vast majority of Dutch university tax professors are connected to 

160. Zembla, supra n. 153.
161. SEO Economisch Onderzoek, Uit de schaduw van het bankwezen (2013).
162. Algemene Rekenkamer, supra, pp. 1-120.
163. Of these companies, 75% are clients of trust companies, SEO Economisch Onderzoek, 
p. (i).
164. F. Weyzig, Taxation and development, dissertation (Radboud University 2013).
165. C. Peters, The faltering legitimacy of international tax law, dissertation (Tilburg 
University 2013).
166. E.g. G. Michielse in Zembla, supra, n. 153; R. Happé in Zembla, Nederland be-
lastingparadijs, het vervolg, 11 Mar. 2015; R.H. Happé, Belastingrecht en de geest van 
de wet (Tilburg University 2011).
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tax consultancy firms.167 The media have, however, not provided proof that 

this has resulted in an unbalanced presentation of facts.

Tax planning strategy on relocations

So far, this has resulted in the implementation of the 2015 amendments to 

the Parent-Subsidiary Directive concerning the general anti-abuse provi-

sion, new country-by-country reporting provisions based on BEPS Action 

13 and further transfer pricing documentation requirements (article 29b 

and 29h of the CIT). The tightening-up of the substance requirements for 

advance rulings renders the use of letterbox companies less attractive than 

before. It is, however, hard to estimate to what extent the public debate 

concerning tax avoidance actually influences the tax strategy concerning 

residence and relocation of companies.

16.2.4.  Personal position

Taxation of corporate migration

The Dutch tax provisions for corporate immigration are in line with EU law 

and the Netherlands grants a step-up for corporate income tax purposes. 

After the National Grid Indus ruling, exit tax rules have also generally been 

brought in line with EU law. In the author’s opinion, only the interest for 

late payment that is charged in the case of deferred payment of exit taxes 

is not in line with the freedom of establishment. Such interest payment 

discourages companies from transferring their effective place of manage-

ment abroad, since in domestic situations no interest is charged in respect 

of latent tax claims on unrealized capital gains. In the author’s opinion, this 

restriction cannot be justified because it does not contribute in any way to 

the balanced allocation of taxing powers between Member States. National 
Grid Indus is not a carte blanche for the introduction of discriminatory or 

restrictive interest arrangements.

Fiction of residence of article 2(4) of the CIT

The author believes that the Dutch fiction of residence based on nationality 

is terribly outdated. The measure is useless as an anti-abuse provision: on 

the basis of tax treaties and the unilateral Decree for avoidance of double 

167. E.g. Zembla, Nederland belastingparadijs, 18 Oct. 2009; De Volkskrant, Belas-
tingprofessoren zelden volledig onafhankelijk, 21 May 2016.
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taxation, the foreign profits of an emigrated company are exempt anyway.168 

Furthermore, there is no threat of war as there was in 1940 when the fiction 

was introduced and consequently there is no need to prevent exit taxation in 

the case of seat transfers abroad. The fiction of residence rather facilitates 

tax fraud because no exit tax is levied in the case of migrations to (non-EU) 

Member States with which the Netherlands has no tax treaty: exchange of 

information and mutual assistance in the collection of tax is not available, 

whereas companies emigrating to these states do not have to provide any 

guarantees. This is in contravention to the policy to require necessary guar-

antees even in case of seat transfers to other EU Member States.

The fiction of residence of companies incorporated under Dutch law pro-

vides a priori access to the Dutch tax treaty network, even if the substance 

of companies in the Netherlands is limited or absent. This is relevant in 

the case of Dutch conduit or holding companies (letterbox companies): the 

foreign source state must limit its withholding taxes on dividend, interest 

and royalties, unless it can prove that the Dutch company is not the benefi-

cial owner. In the case of letterbox companies in the Netherlands without 

real economic activities, the tie-breaker rule does not offer any solutions to 

the source state: if the place of effective management of a company is not 

within the Netherlands, it is probably in the state of its parent company if the 

parent is excessively involved in the company’s management; the effective 

management is, however, generally not in the source state from which the 

dividend, interest or royalties arise.

Dutch literature has questioned the function of the fiction of Dutch resi-

dence based on the nationality principle. The fiction is of little use, it seems 

redundant, and as mentioned above, it may facilitate tax avoidance. If the 

Netherlands wishes to tighten up its substance requirements for tax treaty 

purposes, it could repeal the fiction of residence. Consequently, (Dutch) tax 

treaty benefits can be denied to companies that do not have their place of 

effective management in the Netherlands.

Responsibility of foreign tax administrations

In the author’s view, where a foreign tax administration doubts the substance 

of an alleged Dutch letterbox company, it is in principle that state’s respon-

sibility to challenge the place of effective management of the company.169 It 

168. By contrast, the Under Minister of Finance, Letter to Parliament of 4 Nov. 2016, 
p. 5, wishes to maintain the fiction of residence, in order to prevent cases in which Dutch 
companies have no tax residence at all.
169. See Algemene Rekenkamer, supra, p. 72.
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can also challenge the beneficial ownership in the case of a Dutch alleged 

conduit company.170 Where necessary, the foreign tax administration should 

make use of the appropriate possibilities to exchange and obtain informa-

tion. This, however, is not an excuse for the Netherlands to not reconsider 

its legislation concerning residence.

Article 4 of the OECD Model 

Article 4(1) of the OECD Model recognizes as residents companies that are 

subject to full tax liability solely on the grounds of their nationality, even if 

they have no activities in the state involved. In that way, the OECD Model 

does not contribute to the achievement of a tax system that is based on 

economic reality. It might be useful to consider the possibility of excluding 

such companies from the scope of article 4(1).

170. See Under Minister of Finance, Letter to Parliament of 4 Nov. 2016, sec. 2.
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Chapter 17

Norway

Eivind Furuseth*

17.1.  (Tax) residence in the domestic context

17.1.1.  Civil law, corporate law and other non-tax areas

In the Norwegian Company Law Act1 or any other acts, there is no clear-cut 

answer to the question what are the legal criteria used to determine the state 

of residency of a company under corporate (private) law. Neither is there 

any judgment from the Norwegian Supreme Court that answers the ques-

tion. Because of this, there have been some disputes in legal theory about 

the legal criteria used to determine the state of residency of a company 

under corporate (private) law.

The same applies to the nationality of a company assessed in practice under 

(international) private law. Here there is no clear-cut answer either to the 

question what are the legal criteria used to determine the state of residency 

of a company under corporate law.

There have been mainly two schools of thought when it comes to where a 

company is resident for company law purposes One group of scholars have 

argued in favour of the location of the head office as the connecting factor 

while another group have argued in favour of the place of incorporation. 

However, a kind of consensus seems to have evolved that the place of incor-

poration is the most accurate connecting factor to Norway for determining 

whether a company is resident for company law purposes in Norway.2

The group of scholars that has argued in favour of the place of incorpo-

ration as the legal criteria used to determine the state of residency of a 

company under corporate (private) law has as one of the strongest argu-

ments referred to case law from the Court of Justice of the European Union 

* Associate Professor, Department of Law and Governance, Norwegian Business 
School, Norway.
1. L13.06.1997 nr. 44 Lov om aksjeselskaper (aksjeloven).
2. Frantzen et al. (2007), p. 198 and Andenæs et al. (2010), p. 225.
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(CJEU).3 Norway is not part of the European Union but is an EFTA State 

and has together with Iceland and Liechtenstein and all the EU Member 

States entered into the European Economic Area (EEA) agreement.4 The 

EEA Agreement, similar to the TFEU, has a part that consists of four fun-

damental freedoms, including the right of establishment. The right of estab-

lishment under the EEA Agreement (article 31 of the EEA) is interpreted in 

the same way as article 49 of the TFEU by the EFTA Court.

The Centros (C-212/97), Uberseering (C-208/00) and Inspire Art (C-167/01) 

cases at the CJEU have been considered a strong argument in favour of the 

place of incorporation as the most accurate connecting factors to Norway 

when determining whether a company is resident for company law purposes 

in Norway.

The argument that Norwegian law must be interpreted in conformity with 

the EEA Agreement, including case law from the CJEU, is however only 

a relevant argument for companies incorporated in an EEA Member State. 

To the author’s knowledge, there has not been much discussion whether a 

different approach, such as the location of the head office, should have been 

applied to all other situations where the company is incorporated outside the 

EEA. It seems to be consensus that the same principle should apply to all 

companies rather than two sets of rules for companies (one for companies 

incorporated within the EEA and the other for those outside the EEA).

Further, predictability has been mentioned as an argument in favour of the 

place of incorporation as the connection factor for determining where a 

company is resident for company law purposes. The argument of predict-

ability is relevant in relation to both the EEA Agreement but also more in 

general. If the Norwegian rules for determining where a company is resident 

for company law purposes were to be interpreted differently, depending 

on whether the company was incorporated within the EEA (the place of 

incorporation) or outside (the place of the head office), this could in some 

situations make it difficult to determine whether the company was resident 

in Norway or not. Having equal rules makes the system more predictable.

Further, the place of incorporation is also a relatively simple and predictable 

system whereby it is easy to determine where a company is incorporated. In 

contrast, with a system based on the place of the legal seat (the head office), 

3. The cases that are referred to are especially Centros (C-212/97), Uberseering 
(C-208/00) and Inpire Art (C-167/01). 
4. http://www.efta.int/legal-texts/eea (last accessed 3 Jan. 2017).
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it is necessary to conduct an overall evaluation of all connection factors, 

such as where the main decisions of the company are taken.

Based on the author’s experience, the question of where a company is resi-

dent is mainly challenged by the tax authorities. Although it is mainly chal-

lenged by the tax authorities in tax cases, the question is also relevant in 

other areas of law. For example, to be able to take legal proceedings against 

a company before a Norwegian court, it is necessary to know where the 

company has its legal venue. A legal proceedings against a company may 

only be brought before a Norwegian court if the company has its legal venue 

in Norway. The place of registration is as a starting point the legal venue of a 

company. However, there are many exemptions from this starting point and, 

in most cases, although a company is registered outside Norway, if it has 

some kind of connection to Norway, the company will have a legal venue 

in Norway anyway.5

Where a company is resident is also relevant for a company’s obligations 

under the Norwegian Accounting Act (NAA).6 It follows from section 1-1 

of the NAA, which indicates the scope of the Act, that a company that is 

resident in Norway falls under the scope of the Act.7 According to the pre-

paratory work to the NAA,8 a company is resident for accounting purposes 

if the company is registered in Norway. The approach taken by the NAA is 

similar to the approach in the Norwegian Company Law Act, with regard 

to the above.

 17.1.2.  Tax law

 17.1.2.1.  Introduction

The Norwegian tax system is based on a worldwide income tax system, 

see section 2-2(6) of the Norwegian Tax Act (NTA). Hence, it is of great 

importance to determine whether an entity is considered to be tax resident in 

Norway or not. The NTA has no definition of when a company is considered 

to be tax resident in Norway. Neither is there any other guidance – the NTA 

only holds that an entity that is tax resident in Norway is liable to tax based 

on its worldwide income without any further guidance.

5. See the Disputes Act (Tvisteloven), secs. 4-3 and 4-4.
6. L17.07.1998 nr. 56 Lov om årsregnskap m.v. (regnskapsloven).
7. Foreign companies that perform activities in Norway and are subject to Norwegian 
tax also fall under the scope of the NAA, secs. 1-1 and 1-2 nr. 13.
8. Ot.prp. nr. 42 (1997-98), p. 33, cf. p. 214.
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However, according to preparatory work to the NTA,9 case law10 and admin-

istrative practices, the key element for determining whether a company is 

tax resident to Norway is whether the effective management and control 

takes place in Norway. Although that starting point is clear – whether the 

effective management and control of the company takes place in Norway – 

it is, in many cases, difficult to determine this.

In Norway, there is discussion whether it is correct to distinguish between 

where the company is established and registered in Norway and where it 

is registered and established in a foreign country. The wording of the NTA 

does not distinguish between the two situations, however the Norwegian tax 

authorities are of the opinion that it is correct to treat these two situations 

differently. This view is also supported by administrative practice from the 

tax authorities. Because of this, in the following analysis of the require-

ments to be tax resident in Norway, this chapter will distinguish between 

the situation where the company is established and registered in Norway and 

where it is registered and established in a foreign country.

 17.1.2.2.  A company registered and established in a foreign 
country

As mentioned in section 17.1.2.1., the wording of the NTA does not give 

any further guidance on the requirements for a company to be considered 

as tax resident in Norway. In the preparatory work, however, there is some 

guidance.11

In earlier preparatory works, the Ministry of Finance held that a company 

registered and established in a foreign jurisdiction may be considered as 

tax resident in Norway if the company is not managed from that foreign 

jurisdiction.12 The term “managed”13 should, according to the Ministry, be 

based on an overall evaluation where the aim is to determine where the 

decision-making procedure takes place. However, not all of the decision-

making procedure is relevant in determining the tax residency in Norway. 

Only the decision-making procedure that is of some importance is relevant 

in this overall evaluation. The decision-making procedure that is relevant, 

9. Ot.prp. nr. 16 (1991-1992) Oppfølgning av skattereformen, sec. 5.4.2.1. See also 
Ot.prp. nr. 86 (1997-1998), p. 33. 
10. Rt. 2002 p. 1144 Panama case (the Norwegian Supreme Court).
11. Ot.prp. nr. 16 (1991-1992) Oppfølgning av skattereformen, p. 81 and Ot.prp. nr. 86 
(1997-1998), p. 33.
12. Ot.prp. nr. 16 (1991-1992) Oppfølgning av skattereformen, p. 81. 
13. In Norwegian: ledelse. 
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according to the Ministry, is the decision-making procedure that belongs to 

the board (and not to the general manager). In other words, for determining 

whether a company is registered and established in a foreign jurisdiction, 

the key element to consider, according to the Ministry, is whether the board 

meetings take place in Norway. Whether the day-to-day management takes 

place in Norway is, according to the Ministry, of less relevance for deter-

mining whether the company is tax resident in Norway. Having said that, 

the activity taking place in Norway may however be subject to taxation 

in Norway but then as a source taxation of the income, see section 2-3 of 

the NTA.

However, in later preparatory works, it seems that the Ministry slightly 

changed its view on how to determine whether a company registered and 

established in a foreign country should be considered as tax resident in 

Norway. In Ot.prp. nr. 86 (1997-1998), the Ministry seems to be of the 

opinion that to determine the tax residence of a foreign company, it is not 

only enough to consider where the management at board levels takes place.14 

The evaluation should be based on an overall evaluation where the focus 

should be more on the connection to Norway and not mainly on where the 

management at board levels takes place. The management at board level is 

only decisive in borderline cases.

The preparatory work from 1998 seems relatively clear. It is the connection 

to Norway in general that should be considered (not only the management at 

board level). The administrative practice from the Norwegian tax authorities 

seems however to put great emphasis on the management at board level.

Skatte-ABC, which is a guidance to the tax inspectors issue by the 

Directorate of Taxes (issued every year),15 only focuses on the management 

at board level, and seems to forget that in the preparatory work it is explicitly 

stated that the evaluation of whether a company registered and established 

in another jurisdiction is tax resident in Norway should be based on an 

overall evaluation, where the overall connection to Norway is decisive. The 

author’s understanding of Skatte-ABC is that what the tax inspector should 

focus on when it comes to the question of whether a foreign company is tax 

resident in Norway is whether the board meetings take place in Norway.

In a decision by the Norwegian Supreme Court from 2002, which is the 

only decision by the Supreme Court that deals with this issue, the question 

14. Ot.prp. nr. 86 (1997-1998), p. 33.
15. Skatte-ABC provides guidance on how the NTA is to be interpreted. See http://www.
skatteetaten.no/no/Radgiver/Rettskilder/Handboker/skatte-abc/. Last accessed 5 Jan. 2017. 
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was whether four companies established and registered in Cyprus were tax 

resident in Norway. The facts of the case are limited in relation to how the 

companies were organized. The Court however states that the companies 

were managed and controlled at the board level and as a consequence of 

this the four companies were tax resident in Norway. Whether this case, in 

the wording of the preliminary work, was a “borderline case” is difficult to 

say because of the lack of information about the factual circumstances in 

the judgment.

There are three relevant statements from the Ministry of Finance for the 

interpretation of whether a company established in a foreign country is tax 

resident in Norway. In the first two statements, from 199516 and 1998,17 the 

Ministry focuses on the management and control at the level of the board. 

However, in a statement from 2006,18 the Ministry focuses more on an over-

all evaluation where the management and control at the level of the board 

is only one element of many for determining whether a foreign company 

is tax resident in Norway. In the author’s view, the statement from 2006 is 

more in line with the preparatory work from 1998 than the two statements 

from 1995 and 1996.

The legal theory in Norway seems to support the statement by the Ministry 

from 2006 and the preparatory work from 1998.19 When determining 

whether a foreign company is tax resident in Norway, it is necessary to 

consider the connection to Norway. Furthermore, whether the management 

and control at the level of the board takes place in Norway is only one 

(although important) factor in the overall evaluation.20

As mentioned above, the tax authorities mainly focus on whether the man-

agement and control at the level of the board takes place in Norway to deter-

mine whether the foreign company is tax resident in Norway.21 However, 

this is not in line with the preparatory work from 1998 and statement from 

the Ministry of Finance from 2006. It is more correct to apply a broader 

16. Utv. 1995, p. 481.
17. Utv. 1998, p. 848.
18. Utv. 2006, p. 486.
19. See, for example, Zimmer (2009), p. 126 et seq. and Naas et al. (2011), p. 170 et 
seq. with further references to legal theory in Norway. 
20. See Naas et al. (2011), p. 174.
21. See http://www.skatteetaten.no/no/Radgiver/Rettskilder/Uttalelser/Prinsipputtalelser/
Hva-som-avgjor-hvor-et-selskap-er-skattemessig-hjemmehorende/ (last accessed 7 Jan. 2017) 
and Skatte-ABC 2016-2017, p. 1338 (http://www.skatteetaten.no/globalassets/pdfer/ hand
boker/skatteabc/skatteabc_2016-2017.pdf (last accessed 7 Jan. 2017)). 
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approach and analyse which connection the foreign entity has to Norway 

based on an overall evaluation.22

 17.1.2.3.  A company established and registered in Norway

The preparatory work to the NTA with regard to determining where a 

company is resident for domestic tax purposes applies a slightly differ-

ent approach to the situation in cases where the company is established 

and regis tered in Norway compared to where the company is established 

and regis tered in a foreign jurisdiction.23 For a company established and 

registered in Norway, the company will as a starting point be considered as 

tax resident in Norway. The question is when the company should no lon-

ger be tax resident in Norway (i.e. when a company has emigrated for tax 

purposes).

The question about whether an established and registered company in 

Norway is tax resident in Norway most often arises in relation to exit tax 

issues. According to the preparatory work, the worldwide tax liability to 

Norway may cease to exist where the “actual administration of the com-

pany” is moved out of Norway.24 The phrase “administration of the com-

pany” should according to the preparatory work be understood to include 

both the day-to-day management and the management and control at the 

level of the board. It is therefore evident that, according to the preparatory 

work, the overall evaluation of a company established and registered in 

Norway is wider than what it is for companies established and registered in 

a foreign jurisdiction, see section 17.1.2.2.

As of today, there is no case law from the Norwegian Supreme Court regard-

ing the requirements for a company established and registered in Norway 

to be tax resident in Norway.

Administrative practice from the Ministry of Finance clearly states that 

the question of whether a company is tax resident in Norway should be 

based on an overall evaluation and the aim of the overall evaluation is to 

determine the affiliation to Norway.25 In this overall evaluation, the loca-

tion of the board is only one factor and is not decisive for the evaluation of 

whether the company is to be considered tax resident in Norway. Further, 

22. See Naas et al., supra n. 20.
23. Ot.prp. nr. 16 (1991-1992), p. 48 et seq. 
24. Id., p. 63. 
25. Utv. 1998, p. 848.
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the Ministry clearly states that the registration itself is not decisive, but 

merely one factor in the overall evaluation. Similarly, the fact that the board 

meetings take place abroad and/or the board members are non-resident in 

Norway, the location of the day-to-day management, how the functions are 

split between the activity taking place in Norway and the rest of the group 

located abroad and where the general meeting takes place are all relevant 

factors in the overall evaluation. See also Naas et al. (2011) page 177 et seq. 

which argues the same points.

The tax authorities seem to support the overall approach advocated by the 

Ministry of Finance.

 17.1.2.4.  Distinguishing whether a company is registered and 
established in Norway 

The view taken by the Ministry of Finance and the Norwegian tax authori-

ties that the evaluation of whether a company is tax resident in Norway is 

different depending on whether the company is established and registered in 

Norway or in another jurisdiction, is in the author’s view questionable. First, 

the wording of section 2-2 of the NTA does not distinguish between these 

two situations. Hence, there is nothing in the Tax Act that indicated that 

there should be a different treatment depending on whether the company 

is established and registered in Norway or in another jurisdiction. Further, 

although the preparatory work is rather unclear, in both the situation where 

the company is established and registered in Norway and one where a com-

pany is established and registered in another jurisdiction, the preparatory 

work holds that whether the company is tax resident in Norway should be 

based on an overall evaluation.

Hence, in the author’s view, it is questionable whether the administrative 

practice by the Norwegian tax authorities is in line with the NTA and the 

preparatory work. By mainly focusing on where the board meetings takes 

place, the consideration of whether the company is tax resident in Norway 

becomes too narrow. Putting great emphasis on where the board meetings 

takes place makes it relatively easy for a company established and regis-

tered in a foreign jurisdiction to determine whether it will be tax resident in 

Norway or not. If it is beneficial for the company, the board meetings could 

be located in Norway. Vice versa, if it is beneficial to not be tax resident in 

Norway, the board meetings are held outside Norway.

In the author’s view, the Norwegian tax authorities should to a greater extent 

take an overall approach and look at a company’s connection to Norway. 
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This applies to both when the company is established and registered in 

Norway and when it is established and registered in a foreign jurisdiction. 

In the Ministry of Finance’s proposal to changes in the Norwegian tax resi-

dency rules from June 2017, it proposes a more overall approach similar 

to the author’s arguments above. See section 17.2.3. for more about the 

proposal.

17.2.  (Tax) residence in an international (cross-border) 
context

17.2.1.  Residence in (tax) treaties

17.2.1.1.  The criteria used for determining tax residency

The criteria generally used in tax treaties26 concluded by Norway for deter-

mining the tax residence of companies follows the criteria in article 4(1) 

of the OECD Model.27 Hence, for a company to be tax resident in Norway 

under a tax treaty, the company must be liable to tax in Norway by reason 

of the company’s domicile, residence, place of management or any other 

criterion of a similar nature. As explained in section 17.1.2., the criteria used 

for determining whether a company is tax resident for domestic purposes 

are the effective management and control criteria.

The requirement in article 49(1) of the OECD Model for the company to 

be “liable to tax” is interpreted both in administrative practice and case law 

not to imply effective taxation on a worldwide basis. In addition, there are 

situations where companies are not taxed because of specific exemptions 

(or other circumstances) despite being considered “liable to tax” under art-

icle 4(1) of the OECD Model. In a letter from the Ministry of Finance of 

8 June 2000 to a Norwegian bank, the Ministry stated that the term “liable 

to tax” covers all persons who are covered by the tax law in the respective 

country.28 When it comes to people who are exempt from taxation, it must 

be distinguished between people who are unconditionally exempt and per-

sons who are subject to tax. Persons who are granted tax exemption under 

specified conditions are considered as “liable to tax” in relation to a tax 

treaty. Persons who are unconditionally exempt from taxation are not tax-

26. Norway has concluded about 85 tax treaties.
27. Most of the Norwegian tax treaties are based on the OECD Model. However, there 
are also some tax treaties with developing countries that are based on the UN Model. 
28. Utv. 2000, p. 1235 (https://min-rettsdata-no.ezproxy.library.bi.no/#/Dokument/
gUTVz2D2000z2D1235?dq=%22liable%20to%20tax%22 (last accessed 7 Dec. 2016)).
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able under the NTA and are therefore not regarded as “liable to tax” under 

the tax treaty.

A practical example that illustrates this is a Norwegian limited liability 

company that has its place of effective management and control in Norway, 

having all its income falling under the Norwegian participation exemption 

method. In such a situation, the Norwegian company is not paying any 

tax due to the participation exemption method (i.e. is conditionally exempt 

from taxation) but there is no doubt that the company is tax resident in 

Norway and considered as tax resident in relation to a tax treaty. To the 

extent that the company has income falling outside the scope of the partici-

pation exemption method, the income is taxed.

17.2.1.2.  Anti-avoidance provisions included in tax treaties

17.2.1.2.1.  LOB exclusion clause

Norwegian tax treaty policy follows, in broad terms, the OECD Model. 

Normally, Norwegian tax treaties do not therefore contain other anti-avoid-

ance provisions in addition to what already follows from the OECD Model. 

There are, however, a few tax treaties that contain a limitation on benefits 

(LOB) clause, meaning certain types of companies are excluded from the 

benefits of the treaty.29

17.2.1.2.2.  An “exclusion clause” with reference to statutory law

In the tax treaty with Luxembourg,30 an “exclusion clause” is included 

whereby certain companies entitled to specific treatment under the law of 

Luxembourg are outside the entire scope of the tax treaty (i.e. are not entitled 

29. It is the author’s understanding that the reason why a LOB is included in a Norwegian 
tax treaty is because of the tax treaty policy of the other contracting state.
30. Art. 29 of the Norway-Luxembourg tax treaty. Up until 2012, a similar exclusion 
clause was included in the tax treaty between Norway and Jamaica, cf. art. 29 (“This 
Convention shall not apply to companies entitled to any special tax benefit under the 
International Finance Companies (Income Tax Relief) Act. This Convention shall also 
not apply to companies entitled to any special tax benefit under any substantially similar 
Act subsequently enacted by Jamaica in addition to or in place of the above-mentioned 
Act.”). However, from 2012, the companies excluded from the Norwegian-Jamaica tax 
treaty are not directly connected anymore with a specific treatment in the International 
Finance Companies (Income Tax Relief) Act or any similar Act, but with a subject-to-tax 
approach. 
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to the benefits under the tax treaty). The companies that are excluded from 

the benefits of the treaty are regulated by law.

According to article 29 of the Norway-Luxembourg tax treaty, the treaty 

does:

not apply to holding companies within the meaning of the special Luxembourg 

legislation (currently the Law of 31 July 1929 and the Grand Ducal Decree 

of 17 December 1938). Neither shall it apply to income which a resident of 

Norway derives from such companies nor to shares or other rights in the capital 

of such companies belonging to such a person.

Norway does, however, also have a few tax treaties where the “exclusion 

clause” only applies to certain provisions in the tax treaty. One example 

is article 28(1)(a) in the tax treaty between Norway and the Netherlands 

Antilles. According to that provision, a company which is

entitled to any special Netherlands Antilles tax benefits (currently Article 14 

or Article 14A of the Netherlands Antilles National Ordinance on Profit Tax of 

1940), in force on the date of signature of this Convention or any substantially 

similar tax benefits granted under any law of the Netherlands Antilles enacted 

after that date in addition to, or in place of, the Articles 14 or 14A mentioned 

above

is not entitled to the benefits of article 6 through article 24 of the Netherlands 

Antilles-Norway tax treaty.

A similar article is included in article 29(1)(a) in the tax treaty between 

Norway and Barbados. Where a company falls under the “exclusion clause” 

in article 29(1)(a), it is not entitled to the benefits under article 6-25 of the 

Norway-Barbados tax treaty.

The exclusion clauses in the tax treaties with Luxembourg, Barbados and 

the Netherlands are “unilateral” in the sense that they only apply to com-

panies that are tax resident in these countries (and not for companies tax 

resident in Norway).

17.2.1.2.3.  An “exclusion clause” with its own definition

Norway also has a few tax treaties with an exclusion clause where the 

definition of companies subject to the limitation is determined by the tax 

treaty itself (and not with a reference to domestic legislation). Both the 
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tax treaty with Argentina31 and Canada32 have this type of an exclusion 

clause. In the Canadian tax treaty, the provision is drafted in the following 

way:

The Convention shall not apply to any company, trust or other entity that is a 

resident of a Contracting State and is beneficially owned or controlled, directly 

or indirectly, by one or more persons who are not residents of that State, if the 

amount of the tax imposed on the income or capital of the company, trust or 

other entity by that State is substantially lower than the amount that would be 

imposed by that State (after taking into account any reduction or offset of the 

amount of tax in any manner, including a refund, reimbursement, contribution, 

credit, allowance to the company, trust or partnership, or to any other person) 

if all of the shares of the capital stock of the company or all of the interests in 

the trust or other entity, as the case may be, were beneficially owned by one or 

more individuals who were residents of that State.33

The wording in the tax treaty with Argentina is similar.

In the tax treaty with the United States, there is an “exclusion clause” where 

the treaty itself defines which companies are excluded from the benefits 

from some of the articles in the tax treaty:

A corporation of one of the Contracting Stated deriving dividends, interest, roy-

alties, or capital gains from sources within the other Contracting State shall not 

be entitled to the benefits of Articles 8 (Dividends), 9 (Interest), 10 (Royalties), 

or 12 (Capital gains) if:

(a) by reason of special measures the tax imposed on such corporation 

by the first-mentioned Contracting State with respect to such divi-

dends, interest, royalties, or capital gain is substantially less than the 

tax generally imposed by such Contracting State on corporate profits, 

and 

(b) 25 percent or more of the capital of such corporation is held of record 

or is otherwise determined, after consultation between the competent 

authorities of the Contracting States, to be owned directly or indi-

rectly, by one or more persons who are not individual residents of the 

first-mentioned Contracting State (or, in the case of a Norwegian cor-

poration, who are citizens of the United States).

31. Art. 29(3). 
32. Art. 30(3).
33. Art. 30(3) of the Canada-Norway tax treaty. 
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17.2.1.3.  Article 4(3) of the OECD Model

Norway generally applies “the place of effective management” crite-

ria under the tie-breaker rules in its tax treaties. The “place of effective 

management” criteria normally included in Norwegian tax treaties is in 

general similar to the criteria used for determining whether a company is 

tax resident for Norwegian domestic tax purposes. However, as mentioned 

under section 17.1.2., although the wording of the NTA does not distinguish 

between the situations where the company is established and registered in 

Norway and ones where it is established and registered in a foreign country, 

the administrative practice seems to treat these two situations differently 

(although in the author’s point of view it is questionable whether this is 

justified). 

According to paragraph 24 of the Commentary on Article 4 of the OECD 

Model, “the place of effective management” criteria should be understood 

in the following way:

The place of effective management is the place where key management and 

commercial decisions that are necessary for the conduct of the entity’s business 

as a whole are in substance made. All relevant facts and circumstances must be 

examined to determine the place of effective management. An entity may have 

more than one place of management, but it can have only one place of effective 

management at any one time.

When comparing this interpretation of the “place of effective manage-

ment” criteria with the administrative practice from Norway regarding 

interpretation of the term “resident”, it seems that the interpretation of the 

Commentary on the OECD Model does not entirely correspond with the 

Norwegian administrative practice. As highlighted in section 17.1.2.2., for 

companies established and registered in a foreign jurisdiction, the place 

where the decisions of the board are taken determines whether the com-

pany is tax resident in Norway or not (under domestic law). In practice, 

this normally means where the board meetings takes place. Compared with 

the interpretation by the Commentary on the phrase “the place of effective 

management” in article 4(3) of the OECD Model, the interpretation under-

taken by the OECD Commentary is more an overall evaluation while the 

Norwegian approach to companies established and registered in a foreign 

jurisdiction is more a formal approach, where the location of the board 

meetings seems to be the key factor.

For companies established and registered in Norway, the administrative 

practice indicates a more overall approach when determining whether 
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the company is tax resident in Norway for domestic tax purposes.34 In the 

author’s view, this domestic approach is similar to the approach included in 

paragraph 24 of the Commentary on Article 4 of the OECD Model.

17.2.2.  Tax implications of the cross-border change of 
residence

17.2.2.1.  Immigration

If a foreign company becomes tax resident in Norway (i.e. immigrates to 

Norway), the company is subject to specific rules in relation to fixed assets 

brought into Norway as according to sections 14-60 to 14-66 of the NTA. A 

fixed asset is considered to be brought into Norwegian tax jurisdiction when 

it is connected to Norway in such a way that the Norwegian tax legislation 

affects the income and expenses related to that fixed asset.

The opening balance of the asset should equal the confirmed purchase price 

for the transferring owner. This purchase price should be converted into 

NOK at the exchange rate at the time of purchase. From the opening balance 

so calculated, straight-line depreciation should be applied up to the time the 

fixed asset is brought into the Norwegian tax jurisdiction. If the fixed asset 

has previously been depreciated in Norway, the actual depreciation should 

be deducted instead of the hypothetical straight-line depreciation for the 

period in question.

Starting from the time the fixed asset is brought into Norwegian tax juris-

diction, straight-line depreciation continues for 4 consecutive tax years, 

according to the general rule. If the fixed asset is exported during the period 

of straight-line depreciation, no profit is taxable in Norway. After that 4-year 

period, the ordinary declining-balance method of depreciation may be 

applied (or from any time that the owner of the asset can prove that the asset 

will remain in Norway for at least 4 consecutive tax years (section 14-64 

of the NTA)). If the maximum rates under the declining-balance method 

are applied, the Norwegian declining-balance depreciation will exceed the 

calculated hypothetical straight-line depreciation, and there will be a taxable 

profit in Norway at the time of export.

The taxable period in the first year of becoming taxable in Norway extends 

from the start of business operations in Norway until the end of the income 

34. See sec. 17.1.2.3. 
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(calendar) year. Branches of foreign companies are normally allowed to 

have the same year-end as their parents.

In the situation where a company immigrates to Norway, the shareholder of 

the company is not subject to any specific taxation (it is only the company 

itself that is subject to specific tax rules).

To the author’s knowledge, EU and EEA case law have not influenced the 

Norwegian rules for companies immigrating to Norway.

17.2.2.2.  Emigration

If a company35 that is tax resident in Norway emigrates from Norway (i.e. is 

no longer considered as tax resident in Norway, either under domestic law 

or for tax treaty purposes), there are statutory rules to levy an exit tax36 in 

Norway on the shareholders of the emigrating company. When a company 

is subject to an exit tax, any unrealized gain on the assets of the emigrat-

ing company is treated as realized on the day before the Norwegian tax 

residence terminates (either under domestic law or under a tax treaty). Any 

gain or loss is calculated upon exit as if the assets37 were transferred at their 

market value (section 10-71 of the NTA).

The exit tax is based on the market value of the assets. However, if the assets 

are moved to another European Economic Area (EEA) Member State,38 the 

tax payable on tangible assets (except for inventory items) may be deferred 

until the assets have been alienated, provided that the taxpayer provides the 

tax authorities with a guarantee for the deferred exit tax (this requirement 

applies even though there is a tax treaty concluded between Norway and 

the country to which the taxpayer moves which provides for exchange of 

information and the assistance in the collection of taxes).39 For intangible 

assets and inventory items, the exit tax is due in all cases on the day of the 

exit; thus there is no deferral.

35. The Norwegian exit tax rules apply to all entities that are liable to tax in Norway 
(e.g. a permanent establishment which ceases to exist).
36. Exit tax rules were included in the NTA in 2007. 
37. The exit tax rules apply to both tangible and intangible assets. 
38. EU 28 plus Iceland, Liechtenstein and Norway. 
39. Before 15 May 2012, the exit tax liability was cancelled if the assets were not 
alienated within 5 years. However, with effect from 15 May 2012, the exit tax liability 
lasts indefinitely and is not cancelled after 5 years.
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The deferral of the exit tax applies only when the taxpayer moves to another 

EEA Member State. An interest charge is, however, calculated on the exit 

tax that has been deferred and is charged until the date of “realization” of 

the asset. The interest rate is equal to the interest rate on underpaid tax and 

refunds for companies.

A taxpayer that is subject to an exit tax may not claim a tax credit (in the 

Norwegian exit tax) for tax paid in the other state against the exit tax li-

ability in Norway.

If the fixed asset is transferred out of the Norwegian tax jurisdiction within 

4 years after the year that depreciation commenced in Norway, an income 

settlement will take place (section 14-64 of the NTA). For ships, drilling 

platforms, etc. the period is 8 years. With the income settlement, the differ-

ence between the Norwegian depreciation taken and the calculated straight-

line depreciation is taxable income in the year of transfer. Such income 

settlement can, however, be avoided, according to the tax law, if the fixed 

asset is transferred back to Norway within 1 year. This calculation should 

be made irrespective of whether the depreciation followed the straight-line 

method or the usual Norwegian declining-balance method.

Further, when a company emigrates from Norway, the gains and losses 

account must, as a rule, be terminated.

Under the Norwegian tax system capital gains arising from the disposal of as-

sets used in the normal course of business, the Tax Law allows the seller under 

certain conditions to defer to later years taxation of part of the gain.40 Similarly, 

losses on fixed business assets are not fully deductible in the year of the loss. 

In most cases, they must be included in the gains and losses account. The gains 

and losses account is computed according to the declining-balance method. 

At the end of each tax year, a minimum of 20% of a positive balance must be 

reported as income. A negative balance, indicating losses, should be reported, 

with a maximum of 20%. Thus, at least 20% of a capital gain must be reported 

in the year of disposal.

Consequently, any positive balance on the account is taxed. However, 

emigrating taxpayers may keep the gains and losses account and, thus, be 

treated in the same manner as resident taxpayers provided that (i) the tax-

payer becomes tax resident in another EEA Member State, and (ii) there is 

a tax treaty in force providing for the assistance in the collection of taxes.

40. This partial deferral is effected by the use of a gains-and-losses account (gevinst- og 
tapskonto, GTK).
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17.2.3.  Policy issues

There has been surprisingly little focus from the academic community on 

corporate residence. Only a few articles have been published in the last few 

years.41 Further, there are a few books that briefly explain the rules.42 The 

most extensive one is Naas et al. (2011) which contains a good descrip-

tion of the applicable law but also some critical comments about how the 

Norwegian tax authorities practise the law.

It seems that the scholars in Norway have generally accepted the view taken 

by the Norwegian tax authorities, including two different approaches for (i) 

companies established and registered in Norway and (ii) companies estab-

lished and registered in a foreign jurisdiction.

As indicated above, there has been some attention in public documents 

with regard to the question of where a company is tax resident.43 On 

16 March 2017, the Ministry of Finance released a discussion document 

regarding when a company is to be regarded as tax resident in Norway 

under the NTA.44 The main object of the proposal is to combat undesirable 

tax planning, and especially to reduce the possibility for companies to be 

double non-resident.

The discussion document was disclosed for a public consultation and the 

deadline for submitting comments was 16 June 2017. The changes are pro-

posed to take effect from fiscal year 2018. 16 entities submitted comments 

to the discussion document.

In the discussion document, the Ministry has proposed the following 

changes:

1. Norwegian companies: Companies that have been incorporated under 

Norwegian company law will according to the proposal always remain 

resident in Norway. However, there is one important exemption to this 

main rule. Where the company under a tax treaty is resident in another 

country, the company is for no purposes considered as tax resident in 

41. See, for example, Petter (2012) and Widerberg og Berger (2011). 
42. See, for example, Zimmer (2009), Zimmer (2014), Gjems-Onstad et al. (2015), 
Carlsen (2012), Skaar (2006) and Carlsen (2012).
43. See NOU 2014:13, sec. 7.5.4 and Meld. St. 4 (2015-2016), sec. 8.6.1.
44. See https://www.regjeringen.no/no/dokumenter/horing---forslag-om-endring-av-
skatteloven--2-2-forste-ledd/id2543809/ (last accessed 18 July 2017). Unfortunately, the 
document is only available in Norwegian. 
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Norway. Consequently, the result of the application of a tie-breaker rule 

in a tax treaty (or a MAP negotiation) is applicable under domestic law 

for all situations and not only in that treaty. For example, if Norwegian 

Corp. under A-B tax treaty is considered as tax resident in State A, 

Norwegian Corp. is not considered as tax resident under the NTA any-

more.45 The object of the exemption is to avoid a company being tax 

resident for domestic law purposes in two or more countries.

2. Foreign incorporated companies: For companies that have been incor-

porated under foreign company law, the place of management will still 

be decisive. However, the assessment will no longer be based on the 

place of management at board level only. Pursuant to the proposal, a 

broad assessment has to be made of whether the “real management (...) 

takes place in or from Norway”. This will include both management at 

board level and CEO level, and the place of the offices and operations 

of the company. According to the proposal from the Ministry of 

Finance, one should not only consider where the board meetings take 

place, but also where the board members have their daily work and 

reside.46

If the proposed new rules are adopted by the parliament, a company will 

be resident for tax purposes in Norway if the company is incorporated in 

Norway and/or has its real management in Norway.47

Further, if the proposed new rules are adopted, foreign subsidiaries of 

Norwegian companies, where the subsidiary has weak ties to the coun-

try of incorporation, could be considered as tax resident in Norway. One 

 example may be a foreign holding company with few or no employees 

and Norwegian board members only. Because of the shift from consider-

ation of where the management of the company at board level takes place 

to a more overall evaluation where the tax authorities looks into the “real 

 management” of the company, the foreign company might be considered 

as having its real management in Norway and thus tax resident in Norway 

under the NTA.

45. Although the company is no longer considered as tax resident under the NTA, the 
discussion document specifies that companies that are incorporated in Norway are obliged 
to submit tax returns to Norway, even if they are no longer liable for tax in Norway pursu-
ant to the provisions of a tax treaty.
46. For a brief overview in English, see http://blogg.pwc.no/skattebloggen-en/where-
is-a-company-tax-resident (last accessed 17 July 2017).
47. As mentioned above, there is an exemption where the company is considered as tax 
resident in another state under a tax treaty. In this situation (where Norway is the “loser 
state”), the company is not considered as tax resident in Norway. 
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Another consequence of the proposal is that all Norwegian incorporated 

companies that under the current rules are not considered as tax resident 

in Norway (because their real management takes place abroad) will, under 

the proposed new rules, be considered as tax resident in Norway. To avoid 

double tax residency in such a situation, it is necessary for the taxpayer to 

claim article 4(3) in the relevant tax treaty.

Due to the new rules, whereby it will become more difficult for a Norwegian 

company to be deemed emigrated from Norway and easier for a foreign 

company to become resident in Norway, more situations will occur where 

the company is considered as tax resident in two countries. Hence, it is 

necessary for the taxpayer to claim the tie-breaker rule in article 4(3) or a 

mutual agreement procedure (MAP) negotiation as a substitute to the tie-

breaker rule to avoid being tax resident in two or more countries. Where the 

tax treaty provides for a MAP to resolve the issue of double tax residency, 

the company will however be considered as tax resident, and liable to world-

wide tax, in Norway until such mutual agreement has been reached. 

There has been little attention paid up to now with regard to how a company 

becomes tax resident in Norway and taxpayers and tax advisers have, to the 

author’s knowledge, not modified their tax planning strategy involving (re)

location of entities. This will however, most likely change if the consulta-

tion proposes a change in the NTA regarding when a company becomes tax 

resident in Norway.

17.2.4.  Personal position

As mentioned in section 17.1.2.4., the author is sceptical about the view 

taken by the Norwegian tax authorities that different rules apply when deter-

mining whether a company is tax resident in Norway depending on whether 

the company is established and registered in Norway or in another jurisdic-

tion. Nothing in the wording of the NTA entails that these two situations 

should be treated differently. Further, the preliminary work to the NTA 

argues, in the author’s view, treating these two situations similarly.

A second issue is whether it is justified to put as much emphasis on the 

location of the board meetings as the tax authorities seems to do in the cases 

where the company is established and registered in a foreign jurisdiction. 

As highlighted in section 17.1.2.2., according to the preliminary work, it is 

only in borderline cases that the location of the board meetings is decisive 

for whether the company should be considered as tax resident in Norway. 
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Hence, it seems that the way the Norwegian tax administration follows the 

rules regarding tax residency in Norway is not entirely in line with the word-

ing of the NTA, nor with the preparatory work to it. 

If the domestic rules had been interpreted more in line with the guidance 

provided for in the preliminary work to the NTA, some of the most com-

monly used tax planning schemes to shift taxable income out of Norway 

could have been hindered.

A relevant question to ask is whether the Norwegian rules (and the way they 

are interpreted by the Norwegian tax authorities) are adequate to ensure a 

balance between safeguarding the fiscal interest of the state and ensuring 

legal certainty for the taxpayers. The answer to this question depends on 

whom you ask. In a situation where a company is established and registered 

in a foreign jurisdiction, the taxpayer may to a certain extent determine 

whether the company should be tax resident in Norway or not. By orga-

nizing the board meetings in Norway, the company will most likely be 

considered as tax resident in Norway. In contrast, if the board meetings are 

organized in a foreign jurisdiction, it is likely that the company will not 

be considered as tax resident in Norway. From the tax authorities’ point 

of view (as well as the author’s), how the domestic rules are interpreted 

is unsatisfactory because the taxpayer may to a certain degree determine 

whether the company should be regarded as tax resident in Norway or not. 

However, since the Norwegian tax authorities opt to interpret the rules in the 

way they do, putting strong emphasis on the location of the board meetings, 

although there are good arguments in favour of interpreting the sources of 

law differently, the tax authorities most likely find their own interpretation 

satisfactory.

In the author’s view, when determining whether a company is tax resident 

to Norway, it is most correct to apply an overall evaluation of all connect-

ing factors to Norway. In the situation where the company is established 

and registered in Norway, this seems to be how the Norwegian rules are 

interpreted. However, where the company is established and registered in 

a foreign jurisdiction, the tax authorities seems to apply a more narrow 

approach where the focus is on where the board meetings are located. As 

a result of the different approach for determining tax residency to Norway, 

which depends on whether the company is established and registered in 

Norway and which the author does not agree with, the author believes that 

the tax authorities must change their interpretation of the Norwegian rules. 

As advocated above, the correct approach when determining the tax resi-

dency to Norway, either where the company is established and registered 



455

(Tax) residence in an international (cross-border) context

in Norway or where it is in a foreign jurisdiction, is to apply an overall 

approach where all connecting factors to Norway should be taken into con-

sideration.

An overall approach may mean that a company will be more likely consid-

ered to be tax resident in more than one jurisdiction, and a higher risk of 

double taxation. However, the author does not find this very problematic. 

Most Norwegian tax treaties have rules similarly to article 4 of the OECD 

Model, which will resolve the double tax residence issue. Further, if a com-

pany is considered both tax resident in Norway and in one or more other 

jurisdictions, the Norwegian unilateral rules for avoiding double taxation 

will in many cases hinder double taxation because of the dual residency.48

If the proposal from the Ministry of Finance in the discussion document of 

16 March 2017 regarding changing the Norwegian rules for determining tax 

residency of a company is adopted by the Parliament, much of the author’s 

criticism of the current rules will be dealt with. For foreign established 

enterprises, the place of the management at the board level is no longer 

decisive. An overall approach should be taken where the decisive element 

is whether the real management (...) takes place in or from Norway and this 

is, in the author’s view, the correct approach.

Although the author in general is positive about the proposal from the 

Ministry, there are also some challenges to the new rules. First, although the 

discussion document provides some guidance, it is uncertain how to inter-

pret the new “real management” criteria. Second, because companies incor-

porated in Norway will be considered as tax resident in Norway, companies 

will be deemed resident in more than one country more often than previ-

ously. Hence, it will be necessary to resolve double tax residency with the 

help of tax treaties or unilateral rules. To the extent that more and more tax 

treaties provide for a MAP negotiation to resolve double tax residency, the 

proposals to determine where a company is tax resident for treaty purposes 

constitutes a greater burden for both the taxpayer and the tax authorities.

48. There might also be benefits for a company to be considered as tax resident in more 
than one jurisdiction because the company in that situation will be entitled to benefits in 
more than one jurisdiction.
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Chapter 18 

Poland

Ziemowit Kukulski and Małgorzata Sęk*

18.1.  (Tax) residence in the domestic context 

18.1.1.  Civil law, corporate law and other non-tax areas

18.1.1.1.  Residence criteria under domestic private (corporate) law 
and private international law 

In Poland, the criteria for residency of a legal person (including a company) 

under civil law are either where the statutory seat (siedziba) or seat of the 

managing organ (siedziba organu zarządzającego) is situated. More pre-

cisely, according to article 41 of the Act of 23 April 1964, the Civil Code 

(CC),1 “unless a law or statutes based thereon provide otherwise, the seat 

of a legal person shall be a place where its managing organ has its seat”. 

Normally, the seat will be indicated in the statutes, i.e. the memorandum or 

articles of association or another act establishing a legal person.2 Generally, 

indicating the seat is an obligatory element of any act establishing a legal 

person, including a company (see, on limited liability companies and joint 

stock companies, respectively, article 157(1)(1) and article 304(1)(1) of the 

Act of 15 September 2000, the Commercial Companies Code (CCC)).3 

The seat must be distinguished from the mere address of a legal person, 

which is also entered into the official court register, besides the seat, as a 

* Ziemowit Kukulski is a Habilitated Doctor of Law, Professor at the Tax Law 
Department, Faculty of Law, University of Lodz (Poland) and Deputy Head of the Centre 
of Tax Documentation and Studies, University of Lodz. Małgorzata Sęk is a Doctor of 
Law, Adjunct at the Tax Law Department, Faculty of Law, University of Lodz (Poland), 
Specialist at the Centre of Tax Documentation and Studies, University of Lodz and vice 
president of the Foundation Centre of Tax Documentation and Studies in Lodz.
1. Ustawa z dnia 23 kwietnia 1964 r. Kodeks cywilny, consolidated version: Journal 
of Laws (Dziennik Ustaw) (JL) of 2016, item 380.
2. For example, the seat of the National Bank of Poland (Narodowy Bank Polski) is 
directly indicated as Warsaw, Poland in the Act of 29 August 1997 on the National Bank 
of Poland (Ustawa z dnia 29 sierpnia 1997 r. o Narodowym Banku Polskim), consolidated 
version JL of 2013, item 908.
3. Ustawa z dnia 15 września 2000 r. Kodeks spółek handlowych, consolidated version 
JL of 2016, item 1578.
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concretization of the seat.4 It is also required for the seat that is registered in 

the court register to correspond with the seat indicated in the statutes. As a 

rule, the seat may be freely chosen when establishing a legal person; how-

ever, there might be limitations applicable to certain types of legal persons.5 

Generally, the seat of a legal person registered in Poland must be located in 

the territory of Poland.6 For example, in the case of a limited liability com-

pany and a joint stock company, if the general assembly adopts a resolution 

on the transfer of the seat abroad, it results in a winding up of the company 

(see articles 270(2) and 459(2) of the CCC). 

If the seat has not been indicated in the act establishing the legal person, its 

seat is where its managing organ is located, i.e. where the activities of the 

managing organ are concentrated, where meetings of the managing board 

take place.7 The imprecise reference to “the seat of the managing organ” 

must be construed as indicating the place where the management func-

tions are fulfilled since, in the legal sense, no “seat of the managing organ” 

exists.8 Article 41 of the CC expressly refers to the management functions, 

therefore if management and representation are separated, management is 

the deciding factor.9 The location of (core) business activities is irrelevant.10 

Under international private law, according to article 17(1) of the Act of 

4 February 2011, the Private International Law (PIL),11 “a legal person is 

subject to the laws of the country in which its seat is located”. According 

to article 17(2) of the PIL, “if the laws indicated by paragraph 1 stipulate 

that the laws of the country of incorporation are applicable, the laws of the 

latter country will apply”. Unfortunately, the notion of “seat” mentioned 

in article 17(1) of the PIL is ambiguous12 and there is an ongoing debate 

4. A. Kidyba, Art. 41, no. 7 [in:] A. Kidyba (ed.), Kodeks cywilny. Komentarz. Tom I. 
Część ogólna, Wolters Kluwer Polska, Warszawa 2012; Z. Świderski, Art. 41, no. 3 [in:] 
P. Księżak (ed.), M. Pyziak-Szafnicka (ed.), Kodeks cywilny. Komentarz. Część ogólna, 
LEX, Warsaw 2014.
5. Z. Świderski, id., art. 41, no. 1.
6. A. Kidyba, Art. 41, no. 7; N. Piotr, Art. 41, no. 1 [in:] J. Ciszewski (ed.), Kodeks 
cywilny. Komentarz, Lexis Nexis, Warsaw 2014; J. Marciniuk (ed.), Podatek dochodowy 
od osób prawnych 2010, C.H. Beck, Warsaw 2010, p. 48.
7. Z. Świderski, supra n. 4, art. 41, no. 2.
8. N. Piotr, supra n. 6, art. 41, no. 1.
9. A. Kidyba, supra n. 6, art. 41, no. 6.
10. A. Kidyba, supra n. 6, art. 41, no. 8.
11. Ustawa z dnia z dnia 4 lutego 2011 r. Prawo prywatne międzynarodowe, consoli-
dated version JL of 2015, item 1792.
12. P. Błaszczyk, Pojęcie siedziby osoby prawnej w nowej ustawie o prawie prywatnym 
międzynarodowym, Państwo i Prawo of 2011, no. 11, pp. 84-97; M. Pazdan, Nowa polska 
ustawa o prawie prywatnym międzynarodowym, Państwo i Prawo of 2011, no. 6, p. 27.
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on whether it is the statutory seat or the real seat. Most authors state that 

the seat, as referred to in article 41 of the CC, is also an indicator of the 

applicable law under private international law13 and that article 17(1) of the 

PIL refers to the statutory seat.14 However, according to some authors,15 the 

seat mentioned in article 17(1) of the PIL must be construed as the real seat 

and not the mere statutory seat known from article 41 of the CC. In their 

opinion, it is the actual seat of the managing organ that counts, provided that 

such a seat is recognizable to third parties.16 They argue that the seat under 

PIL should be associated with the activities of the organs managing and 

representing the legal person, i.e. the place where the management board 

usually manages the affairs of the company and therefore takes and executes 

most of the decisions regarding the ongoing operations of the company. 

It is also a place where binding guidelines for the fundamental policy of 

the company are established (e.g. in terms of production, sales and human 

resources policy) and where these guidelines are implemented in the form 

of appropriate current internal instructions, and at the same time it is a place 

where agreements with third parties are usually concluded.17 Such a seat 

must be indicated, taking into consideration all circumstances of the case.18 

18.1.1.2.  Challenging the residence of a company

Due to the obligation of registering the statutory seat, indicating the seat 

of a legal person may be controlled by the register court. According to 

article 23(1) of the Act of 20 August 1997 on the National Court Register 

(NCRA),19 

[t]he registration court verifies whether the form and content of the documents 

enclosed to an application are compliant with relevant legal provisions. The 

registration court verifies whether the data provided in an application for an 

13. See, for example, Z. Świderski, Art. 41, no. 4; S. Dmowski, R. Trzaskowski, Art. 41, 
no. 1 [in:] J. Gudowski (ed.), Kodeks cywilny. Komentarz. Księga pierwsza. Część Ogólna, 
LexisNexis, Warsaw 2014.
14. P. Błaszczyk, supra n. 12, pp. 84-97; M. Mataczyński, Kolizyjnoprawne pojęcie 
siedziby osoby prawnej, Kwartalnik Prawa Prywatnego of 2013, no. 2, pp. 277-316; 
Ł. Karczyński, Transgraniczne przekształcenie spółki, Przegląd Prawa Handlowego of 
2011, no. 12, pp. 43-51.
15. A. Wowerka, Aktualne problemy międzynarodowego prawa spółek – zagadnienia 
wybrane, Gdańskie Studia Prawnicze – Przegląd Orzecznictwa of 2015, no. 4, pp. 173-
186.
16. Id.
17. Id.
18. Id.
19. Ustawa z dnia 20 sierpnia 1997 r. o Krajowym Rejestrze Sądowym, consolidated 
version JL of 2016, item 687. 
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entry into the Register within the scope established in Article 35(1) & (2) and 

Article 38(1)(h) are true [i.e. the name or business name and the identification 

number issued in the national business register pursuant to the public statistics 

regulations and the NCR number if already issued]. The registration court veri-

fies whether the other data [including the seat and the address] reflect the actual 

state of affairs in the case of reasonable doubts. 

In order to verify the accuracy of the reported data, the register court may 

collect evidence, in particular, by requesting the applicant to submit certain 

documents confirming the actual situation.20

Any other court or any public authority deciding a case involving a legal 

person, while assessing its competence, may also verify the seat of the legal 

person. 

18.1.1.3.  Notion of residence in other areas of law (besides 
tax law)

The notion of seat included in article 41 of the CC is relevant for contract 

law, commercial law (law of corporations) and labour law. 

As regards bankruptcy law, the notion of “the principal place of the debtor’s 

business” equivalent to “a debtor’s main interest” (główny ośrodek podsta-
wowej działalności dłużnika) applies. According to article 19(1a) and (1b) 

of the Act of 28 February 2003, the Bankruptcy Law (BL),21 

[t]he debtor’s principal place of business is a place where the debtor regularly 

manages his economic activity and which is recognisable as such for third 

parties. In the case of a legal person or an organisational unit without legal 

personality that is granted legal capacity by a separate act of law, it is assumed 

that their principal place of business is their seat. 

If a debtor does not have a principal place of business in Poland, the com-

petent court is that with jurisdiction over the place of the debtor’s seat, 

and if the debtor does not have a seat in Poland, the competent court is 

that with jurisdiction over the debtor’s assets (article 19(3) of the BL). The 

criteria contained in article 19(1a) and (1b) of the BL are largely based 

on article 3 of Council Regulation (EC) no. 1346/2000 of 29 May 2000 on 

20. A. Michnik, Krajowy Rejestr Sądowy. Komentarz, Lex, Warsaw 2013.
21. Ustawa z dnia 28 lutego 2003 r. prawo upadłościowe, consolidated version JL of 
2015, item 233.
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insolvency proceedings.22 However, it must be noted that the Polish version 

of Regulation 1346/2000 (as well as the BL) refers to the “statutory seat”, 

while the English version refers to the “registered office”. 

“The principal place of the debtor’s business”, applicable under BL, is the 

most important residency criterion differing from the criterion of “seat” 

included in article 41 of the CC. There is no case law available, as the 

above-mentioned notion has been applicable since 1 January 2016. Earlier, 

the criterion of “the main establishment of the debtor’s enterprise” was used. 

18.1.2. Tax law

18.1.2.1.  Residence criteria of companies under domestic 
income tax law

Under article 3(1) of the Corporate Income Tax Act of 15 February 1992 

(CITA)23 the criteria for CIT residency are “seat” (siedziba) or “manage-

ment” (zarząd). Resident CIT-payers are entities24 whose seat or manage-

ment is located in the territory of Poland. For an entity to be considered 

resident, it is enough to meet one of the above two criteria, which on the 

grounds of CITA are equally important.25 On the contrary, non-resident CIT-

payers are entities whose seat and management are located outside Poland.26

The notions of “seat” and “management” have not been defined by tax 

law provisions. The common opinion is that with regard to the notion of 

“seat” reference must be made to article 41 of the CC, according to which 

22. OJ L 160, 30.06.2000, pp. 1-18.
23. Ustawa z dnia 15 lutego 1992 r. o podatku dochodowym od osób prawnych, con-
solidated version JL of 2016, item 1888.
24. Taxable entities are legal persons, companies under incorporation (registration) or 
organizational units without legal personality (excluding partnerships without legal per-
sonality, other than limited joint-stock partnerships incorporated and registered in Poland 
which are considered CIT-payers) and tax capital groups. In the case of tax capital group, 
all member companies must have their seat in Poland and the group must have its seat in 
Poland (corresponding to the seat of the company representing the group). Literally, the 
place of management of the member companies does not matter, with only the place of 
management of the group being relevant alongside its statutory seat. Taxable entities also 
include foreign partnerships without legal personality, if according to the laws of their 
residence country, they are taxable as legal persons on their worldwide income.
25. On the grounds of article 41 of the CC, the management criteria seem subsidiary, 
with the statutory seat being the primary point of reference. 
26. See also J. Marciniuk (ed.), supra n. 6, p. 46.
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“unless a law or the statutes based thereon provide otherwise, the seat of 

a legal person shall be a place where its managing organ has the seat”.27 

As already mentioned, it is mandatory to indicate the seat in the found-

ing acts of most entities established (incorporated) in Poland, thus for CIT 

purposes “seat” should be understood as the statutory seat, which will be 

also entered into the National Court Register. Only in exceptional cases 

will the “seat” mentioned in article 3(1) of the CITA, due to the subsidiary 

regulation of article 41 of the CC, equal the second criterion listed therein, 

i.e. “ management”.

Tax law doctrine states that the term “management” included in article 3(1) 

of the CITA generally corresponds to the term “place of effective manage-

ment” widely used in international tax law28 and as explained under sec-

tion 18.2.1.6. There have been virtually no changes in this regard since the 

introduction of the CITA.

18.1.2.2.  Hierarchy between residence criteria and the relevance 
of different criteria

As already mentioned, the criteria of statutory seat and place of manage-

ment are equally important. It is enough to meet one of them for an entity to 

be resident. There is no order of precedence prescribed by the law, and the 

fact that “seat” is mentioned first and “management” second is irrelevant. 

Further, there are no domestic rules for the elimination of dual residence (no 

domestic tie-breaker rules). Thus, a company with its statutory seat abroad 

will be resident in Poland if at least its management is located in Poland. In 

addition, a company with its seat in Poland is considered resident notwith-

standing the fact that its effective management is located abroad.29

27. See Z. Kukulski, Art. 3 [in:] W. Nykiel & A. Mariański (eds.), Komentarz do ustawy 
o podatku dochodowym od osób prawnych 2015, ODDK, Gdańsk 2015; P. Małecki & 
M. Mazurkiewicz, CIT. Podatki i rachunkowość, Wolters Kluwer, Warsaw 2014, p. 74-75; 
p. 65; J. Marciniuk (ed.), supra n. 6, p. 48; R. Pęk, Art. 3 [in:] S. Babiarz et al, Podatek 
dochodowy od osób prawnych. Komentarz 2013, Unimex, Wrocław 2013, p. 52-53; 
A. Biegalski, Łączniki podatkowe [in:] B. Brzeziński, Model Konwencji OECD. Komentarz, 
Oficyna Prawa Polskiego, Warsaw 2010, p. 48-49, 294.
28. See, e.g., Z. Kukulski, Art. 3, p. 75; M. Wilk, Art. 3 [in:] A. Mariański, D. Strzelec 
& M. Wilk, Podatek dochodowy od osób prawnych. Komentarz, Wolters Kluwer, Warsaw 
2012. 
29. See also J. Marciniuk (ed.), supra n. 6, p. 46. For an opposite opinion, see 
P. Gozdzionowska, B. Kuźniacki & T. Wickel, Poland [in:] IFA, Qualification of taxable 
entities and treaty protection, Cahiers de Droit Fiscal International (Studies on International 
Fiscal Law), Volume 99b, Sdu, Hague 2014, p. 632. 
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The location of the parent company, place of work of the company’s (senior) 

employees, location of the bookkeeping,30 residence or nationality of the 

shareholders, residence or nationality of the directors,31 and location of 

the company’s assets are not of primary importance at domestic level. 

If the “management criteria” are applied, it is construed as meaning the 

place where the actual management is effected, where the guidelines con-

cerning the general management and administration are formulated, and 

where the most important decisions concerning the affairs of the entity are 

made.32 Such directives and decisions are formulated by the most important 

person(s) of the entity.33 Moreover, there is only one place of management 

at a time.34 

In the context of the “management” residence criteria, strategic (“most 

important”,35 “fundamental” and “key”) decisions prevail over day-to-day 

decisions. In the case of groups of companies, decisions concerning the 

individual company prevail over decisions concerning the groups as a whole. 

There is no legislation or case law referring directly to the burden of proof 

of the actual location of the management meeting and the time when the 

decisions were actually taken. However, as a general rule, the burden is on 

the tax authorities if they challenge the facts declared by the taxpayer (see 

articles 122 and 187 of the General Tax Act of 29 August 1997 (GTA)).36 

There are no special rules for companies with scarce physical presence 

( digital economy), which is criticized in the literature. No special rules apply 

in the case of meetings by telephone, videoconference or per exchange of 

emails.

30. However, the location of the most important accounting books, alongside the loca-
tion where decisions at the highest level in matters most fundamental for the entity are 
taken, was mentioned by the Regional Administrative Court in Gdańsk in its judgment 
of 21 September 2007, case I SA/Gd 65/07.
31. W. Dmoch expressly states that the place of residence of a member of the board 
is irrelevant, see W. Dmoch, Podatek dochodowy od osób prawnych 2010, C.H. Beck, 
Warsaw 2010, p. 29.
32. See, e.g., Z. Kukulski, supra n. 28, art. 3, p. 75.
33. J. Banach, Polskie umowy o unikaniu podwójnego opodatkowania, Warsaw 2002, 
p. 117.
34. Z. Kukulski, supra n. 28, Art. 3, p. 78.
35. P. Gozdzionowska, B. Kuźniacki & T. Wickel, supra n. 29, p. 640.
36. Ustawa z dnia 29 sierpnia 1997 r. Ordynacja podatkowa; consolidated version JL 
of 2015, item 613, as amended.
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18.1.2.3.  Administrative and judicial practice concerning 
residence criteria

Administrative and judicial practice concerning “management” on the 

grounds of domestic law is not available, as actual cases are solved on the 

grounds of double tax conventions (DTCs) concluded by Poland,37 with the 

number of DTCs exceeding 80.

It is possible to apply for a private (including advance) ruling on a company’s 

tax residence (see articles 14b and following of the GTA). Private rulings are 

widely accessible. Any interested party may request a ruling, even a foreign 

entrepreneur only planning to start business activity in Poland (e.g. to estab-

lish a branch or a representative office in Poland), shareholders planning to 

set up a company, and companies planning to establish a tax capital group. 

Non-residents can also request a ruling. It is not necessary to already have 

the status of taxpayer, tax withholding agent, etc. A ruling will also be issued 

to a party planning to become a taxpayer, a tax withholding agent, etc. in the 

future. Generally, all questions on the interpretation and application of the 

provisions of tax law are admissible. However, a private ruling will not be 

issued if it could be reasonably assumed that the factual situation or future 

event will fall under the newly introduced (as of 15 July 2016), general anti-

avoidance rule (GAAR) (regulated in article 119a and following of the GTA) 

or constitute an abuse of law in the area of VAT (see article 5(4) and (5) of 

the Act of 11 March 2004 on Tax on Goods and Services (GSTA).38

18.1.2.4.  The use of existing instruments of international 
administrative cooperation in assessing tax residence

In assessing the tax residence of companies, Polish tax authorities can use 

existing instruments of international administrative cooperation, such as 

exchange of information (EOI) and the mutual agreement procedure (MAP).

Domestic rules governing EOI with other states are contained in chapter 

VIIa of the GTA. In general, tax information may be exchanged with the 

tax authorities of other countries to the extent and according to the rules of 

DTCs and other ratified international agreements to which Poland is a party 

(including international treaties the European Union is a party to), and under 

the condition that the domestic provisions of the other countries guarantee 

37. See also P. Gozdzionowska, B. Kuźniacki & T. Wickel, supra n. 29, p. 632.
38. Ustawa z dnia 11 marca 2004 r. o podatku od towarów i usług, consolidated version 
JL of 2016 r., item 710, as amended.
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that the confidential information will be used in accordance with the rules 

provided for in such agreements. Rules on EOI with EU Member States 

implement the provisions of Council Directive 2011/16/EU on administra-

tive cooperation in the field of taxation.39 Moreover, detailed rules for EOI 

concerning income from savings were introduced in order to implement 

Council Directive 2003/48/EC on taxation of savings income in the form 

of interest payments40 – as amended by Council Directive 2014/48/EU of 

24 March 2014.41

From the perspective of EOI at the international level, two types of bilateral 

tax treaties should be taken into account: comprehensive DTCs and bilateral 

tax information exchange agreements (TIEAs). All comprehensive DTCs 

concluded by Poland contain separate provisions on EOI based on article 26 

of the OECD Model.

Bilateral TIEAs can be regarded as the new trend in Polish treaty prac-

tice. Poland has signed 14 bilateral TIEAs, based on the OECD Model 

Agreement on Exchange of Information on Tax Matters, with tax jurisdic-

tions previously considered as applying harmful tax competition: Andorra, 

Bahamas, Belize, Bermuda, the British Virgin Islands, the Cayman Islands, 

Dominica, Gibraltar, Grenada, Guernsey, the Isle of Man, Jersey, Liberia 

and San Marino. Four of the TIEAs concluded by Poland have not been rati-

fied yet (Belize, Grenada, Dominica and Liberia). Moreover, Poland signed 

and ratified the FATCA agreement with the United States. 

There are no domestic provisions on the MAP in Poland.42 The MAP in 

Poland is an informal procedure. It could be initiated ex officio or upon ap-

plication. An applicant will present, in a detailed manner, the facts of the 

case and explain reasons why, in his opinion, the actions of the tax admin-

istration of the other contracting state of the DTC result or threaten to result 

in taxation not in accordance with the DTC.43 The competent MAP authority 

is the Minister of Finance. 

All DTCs concluded by Poland contain a MAP provision. Polish treaty 

practice follows, in that respect, article 25 of the OECD Model. However, 

39. OJ L 64, 11.03.2011, p. 1-12.
40. OJ L 157, 26.06.2003, p. 38-48.
41. OJ L 111, 15.04.2014, p. 50-78.
42. See Regional Administrative Court in Gdansk, judgment of 1 December 2015, case 
I SA/Gd 1440/15.
43. For further details, see Poland Dispute Resolution Profile (Last updated: 
1 September 2016), available at http://www.oecd.org/tax/dispute/Poland-Dispute-Resolution-
Profile.pdf (accessed 15 Nov. 2016). 
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only a few Polish DTCs contain obligatory arbitration provisions as pro-

vided in article 25(5) of the OECD Model (e.g. DTCs with: Belgium, the 

Netherlands and Switzerland). Polish doctrine considers the MAP as one of 

the most important modern tools enabling bilateral cooperation in tax mat-

ters between tax administrations of contracting states involved.44 

There is no specific data available concerning examples of mutual agree-

ments on corporate residence.45 

18.1.2.5.  Implications of being considered a resident company 
in domestic income tax law

Resident CIT-payers are subject to tax on their worldwide income – unlim-

ited tax liability (article 3(1) of the CITA). Non-resident CIT-payers are sub-

ject to tax only on their Polish-source income and capital gains – limited tax 

liability (article 3(2) of the CITA). Limited tax liability in Poland is strictly 

related to earning income from sources located in Poland.46 

The residence of the payer is a connecting factor for certain items of income 

paid to non-residents (e.g. dividends, interest, royalties and certain (intan-

gible) service fees47).48

44. D. Mączyński, Międzynarodowa współpraca w sprawach podatkowych, LexisNexis, 
Warsaw 2009, p. 249. 
45. See Poland Dispute Resolution Profile (Last updated: 1 September 2016), avail-
able at http://www.oecd.org/tax/dispute/Poland-Dispute-Resolution-Profile.pdf (accessed 
16 Nov. 2015). See also Mutual Agreement Procedure Statistics 2006-2014, available at http://
www.oecd.org/tax/dispute/map-statistics-2006-2014.htm#poland (accessed 15 Nov. 2015).
46. Regional Administrative Court in Krakow, judgment of 27 May 2011, case I SA/
Kr 607/11; Regional Administrative Court in Warsaw, judgment of 7 April 2011, case III 
SA/Wa 2045/10. 
47. As regards the fees, courts have stated that service fees cannot be considered 
Polish-sourced solely on the basis of Polish residence of the customer (payer of the 
fees), if the services themselves are not connected with the territory of Poland (“if the 
realization of these services is not connected with the territory of Poland”) (see Regional 
Administrative Court in Cracow, judgment of 12 September 2012, case I SA/Kr 882/12; 
Regional Administrative Court in Poznań, judgment of 25 October 2010, case I SA/Po 
696/12; Supreme Administrative Court, judgment of 4 July 2013, case II FSK 2200/11). 
In the case of intangible services supplied to Polish residents by non-resident suppliers 
and not performed in the territory of Poland, the decisive criteria for the income to be 
considered Polish-sourced would be whether the result of the services will be used in 
Poland and what takes place if the result of the services is used by a Polish resident to 
make investment decisions (see Regional Administrative Court in Warsaw, judgment of 
7 April 2011, case III SA/Wa 2045/10). 
48. See, e.g., J. Marciniuk (ed.), supra n. 6, p. 55-58; W. Dmoch, supra n. 31, p. 30; 
P. Małecki & M. Mazurkiewicz, supra n. 27, pp. 73-75; Minister of Finance, explanations 
of 12 April 2001, no. PB4/AK-8214-1045-277/01.



467

(Tax) residence in the domestic context 

18.1.2.6.  Challenging the residence of a company 

Domestic tax law in Poland does not list any conditions for challenging 

corporate residence. However, on general grounds such residence could 

be questioned by tax authorities or even tax withholding agents, if reasons 

exist to suspect that declared tax residence does not comply with the actual 

state of affairs. 

Domestic tax law in Poland contains a GAAR (in force since July 2016) 

and CFC rules. As of 1 January 2017, a beneficial ownership clause will be 

applicable, however, only to interest and royalty payments made by Polish-

resident companies to their associated EU and EEA-resident companies. 

Moreover, beneficial ownership clauses and other anti-avoidance measures 

limiting treaty benefits are included in some DTCs concluded by Poland.49 

On 15 July 2016, the GAAR included in article 119a of the GTA entered into 

force. The previous GAAR was repealed by the Constitutional Court in 2005 

as being too vague and imprecise.50 Under the new GAAR, tax authorities 

are allowed to question taxpayers’ artificial manner of actions where there 

is proof that an activity was performed mainly for the purpose of obtaining 

a tax benefit, in circumstances contradicting the object and purpose of the 

tax law (tax avoidance practices). Tax authorities are allowed to determine 

taxpayers’ tax liability on the grounds of actual business and typical legal 

structures, disregarding legal structures that were used by taxpayers solely 

or mainly to obtain tax benefits. The GAAR provisions apply accordingly 

in the case of DTCs concluded by Poland containing clauses aimed against 

tax avoidance, referring to tax benefits being the main or one of the main 

purposes of performing certain transactions or establishing a structure or 

referring to obtaining an income in connection with an artificial structure.51

The new GAAR regime does not provide any special rules on the burden 

of proof. As a rule, the burden of proof lies on tax authorities, which, under 

the principle of objective truth, are obliged to undertake all actions ne -

cessary in order to clarify the actual state of affairs and to settle a case in 

49. See sec. 2.1.4 of the Report: Anti-avoidance provisions and LOB clauses in Polish 
tax treaty practice. See also A. Zalasiński, Poland. Branch Report [in:] IFA, Tax Treaties 
and Tax Avoidance: Application of Anti-Avoidance Provisions, Cahiers de droit fiscal 
international, Vol. 95a, IFA 2010, pp. 647-648. 
50. A. Olesińska, Klauzula ogólna przeciwko unikaniu opodatkowania, TNOiK, Toruń 
2013, pp. 263-279. See also J. Fiszer, Polish GAAR to Enter into Force on July 15, 2016, 
available at http://gessel.pl/publikacje/tematy/polish-gaar-to-enter-into-force-on-july-15--2016 
(accessed 15 Nov. 2016).
51. J. Fiszer, id.
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tax proceedings (see articles 122 and 187 of the GTA). The tax authority 

is obliged to collect and exhaustively consider all available evidence. 

Moreover, before a decision is issued, the taxpayer must be given a chance 

to express his opinion on the evidence collected in the course of the pro-

ceedings. Circumstances are considered to be proven only if the party had 

the opportunity to express its opinion on the evidence. 

Under the CFC regime, effective from 1 January 2015, if a non-resident 

company is controlled by a resident taxpayer, whether a company or an 

individual, its profits should be attributed to the income of the resident 

taxpayer in proportion to the share in the capital, voting rights or profits of 

the non-resident company. A CFC is defined in article 24(3) of the CITA as: 

(a) a subsidiary that has its seat or place of management in a listed low-tax 

jurisdiction; (b) a subsidiary that has its seat or a place of management in 

a country with which Poland or the European Union has not concluded an 

agreement allowing the exchange of tax information; or (c) a subsidiary that 

has its seat or place of management in any other jurisdiction and meets all 

of the so-called control test criteria. The following control test criteria must 

be simultaneously met: (a) the resident taxpayer holds for an uninterrupted 

period of a minimum of 30 days, directly or indirectly; (b) at least 25% of 

the share capital, voting rights or profits of the non-resident company; (c) 

at least 50% of the non-resident company’s profits are derived from passive 

income; and (d) the passive income is subject to tax in the country of resi-

dence of the non-resident company at a rate that is at least 25% lower than 

the corporate tax rate in Poland (i.e. lower than 14.25%) or it is exempt from 

tax.52 Under the CFC regime, a Polish-resident CIT-payer is obliged to: (a) 

maintain a register of CFCs; (b) keep records of economic events in CFCs; 

and (c) submit CFCs’ tax returns and pay a tax on CFCs’ income. The 

low-tax jurisdictions are listed in the Regulation of the Minister of Finance 

of 23 April 2015, determining countries and territories applying harmful 

tax competition in the area of CIT.53 The above-mentioned list takes into 

account especially the findings made in this respect by the OECD. Because 

Polish CFC rules have only been in force for a short time, it is hard to evalu-

ate their effectiveness. 

The new beneficial ownership clause included in article 21(3)(4) of the 

CITA implements Council Directive 2003/49/EC of 3 June 2003 on a com-

mon system of taxation applicable to interest and royalty payments made 

52. See European Tax Handbook, IBFD Publications, Amsterdam 2016, p. 788. 
53. Rozporządzenie Ministra Finansów z dnia 23 kwietnia 2015 r. w sprawie określenia 
krajów i terytoriów stosujących szkodliwą konkurencję podatkową w zakresie podatku 
dochodowego od osób prawnych, JL of 2015, item 600.
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between associated companies of different Member States (IR Directive).54 

It is required for associated EU and EEA-resident companies, or permanent 

establishments (PEs) thereof, also to have the status of beneficial owner of 

interest and royalty payments received from their Polish-resident associated 

companies or PEs, for the exemption of such payments from a withhold-

ing tax in Poland to be applicable. The term “beneficial owner”, as defined 

in article 4a(29) of the CITA, means an entity receiving a payment for its 

own benefit, not being an intermediary, agent or trustee or any other entity 

obliged to transfer the whole or part of such a payment to the other entity. 

The domestic definition of a beneficial owner is clearly aimed at denying 

tax benefits to conduit companies.55 

Poland also introduced a domestic immovable property clause, with effect 

from 1 January 2017. Rules regulating the scope of tax liability of non-res-

ident CIT-payers were supplemented by an exemplary catalogue of income 

derived from sources located within a territory of Poland. This catalogue 

includes, inter alia, income from the alienation of shares in a company, all 

rights and obligations in a partnership or shares in an investment fund or in 

a joint-investment institution, the value of assets of which consists at least 

50%, directly or indirectly, of immovable property located in Poland or 

of rights to such immovable property. The adopted scope of the domestic 

immovable property clause lags far behind the recommendations of art-

icle 13(4) of the OECD Model and is closer to the provisions of article 13(4) 

of the UN Model.

Moreover, according to the new rules addressed to non-resident taxpay-

ers, effective from 1 January 2017, dividends, interest and royalties paid, 

deducted or put at their disposal by Polish-resident individuals, legal persons 

or units without legal personality, are deemed to be derived from sources 

located within a territory of Poland, regardless of the place where the con-

tract (agreement) was concluded or where such payments were actually 

made, unless qualifying for taxation purposes as income from other sources. 

In general, mergers, divisions, partial divisions, the transfer of assets and 

exchange of shares concerning companies of different EU Member States, 

as well as the transfer of the registered office of a European company (SE) 

or a European cooperative society (SCE) between EU Member States are 

tax neutral. However, if there is insufficient evidence of a justified economic 

reason, then the difference between the value of the assets received by the 

54. OJ L 157, 26.06.2003, p. 49-54.
55. M. Wilk, Klauzula rzeczywistego beneficjenta (beneficial ownership) w międzynarodowym 
prawie podatkowym, Wolters Kluwer, Warsaw 2015, pp. 304-306.
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acquiring or newly established company and the nominal value of shares 

granted to the shareholders of the acquired or divided company will be 

regarded as taxable income of the acquiring or newly established company 

(see article 10(4) and (4a) of the CITA and article 12(4)(12) of the CITA). 

This rule explicitly refers to article 15(1) of Council Directive 2009/133/

EC of 19 October 2009 on the common system of taxation applicable to 

mergers, divisions, partial divisions, transfers of assets and exchanges of 

shares concerning companies of different Member States and to the transfer 

of the registered office of an SE or SCE between Member States (Merger 

Directive56).57 Scholars point out that the Polish regulations implementing 

provisions of the Merger Directive raise important questions and, in effect, 

may cause disputes between taxpayers and tax administration in practice.58 

Moreover, the anti-abuse clause implementing the Council Directive (EU) 

2015/121 of 27 January 2015 amending Directive 2011/96/EU on the com-

mon system of taxation applicable in the case of parent companies and 

subsidiaries of different Member States (Parent-Subsidiary Directive)59 

was introduced in 2015 in the new article 22c of the CITA. It excludes the 

exemption from source taxation of dividends: (a) received by Polish-resident 

companies from their EU or EEA and Swiss subsidiaries (article 20(3) of 

the CITA); and (b) dividends paid by Polish-resident subsidiaries to their 

EU or EEA and Swiss parents (article 22(4) of the CITA) in the case of an 

arrangement or a series of arrangements that are not genuine to the extent 

that they are not put into place for valid commercial reasons that reflect 

economic reality. This rule is aimed at triggering hybrid mismatch arrange-

ments. 

18.1.2.7.  The role of residence in the application of other taxes 
on companies

Residence plays an important role for the application of other taxes on com-

panies, e.g. tonnage tax (TT), VAT, tax on civil law transactions (CLTT), 

financial institutions tax (FIT). It might, however, be understood differently. 

56. OJ L 310, 25.11.2009, p. 34-46.
57. A. Mariański, Podmiot i przedmiot opodatkowania [in:] W. Nykiel & A. Mariański 
(eds.), supra n. 27, pp. 218-219. 
58. H. Litwińczuk (ed.), Podatki bezpośrednie. Prawo polskie a prawo wspólnotowe. 
Implementacja dyrektyw. Orzecznictwo ETS, pp. 122-124. See also H. Litwińczuk (ed.), 
Opodatkowanie spółek, Wolters Kluwer, Warsaw 2016, pp. 429-437. 
59. OJ L 21, 28.01.2015, p. 1-3.
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In the case of TT, residency is the result of having a seat or management in 

Poland (see article 2(3) of the Act of 24 August 2006 on Tonnage Tax).60 TT 

criteria seem equivalent to CIT criteria, which corresponds with the function 

of TT as an alternative to CIT for shipping enterprises.

VAT has its own residence criteria. A taxpayer is considered “resident”, if he 

is “established” in a country, i.e. he has established his business in the terri-

tory of that country or has a fixed establishment in that country intervening 

in a supply of goods or a supply of services (see articles 19(1a) and 28b-

28c of the GSTA and articles 44-45 and 192a, 194 and 196 of the Council 

Directive 2006/112/EC of 28 November 2006 on the common system of 

value added tax).61 According to article 10 of the Council Implementing 

Regulation (EU) no. 282/2011 of 15 March 2011 laying down implement-

ing measures for Directive 2006/112/EC on the common system of value 

added tax,62 “the place where the business of a taxable person is established 

shall be the place where the functions of the business’s central administra-

tion are carried out”. In order to determine the place of business establish-

ment, 

account shall be taken of the place where essential decisions concerning the 

general management of the business are taken, the place where the registered 

office of the business is located and the place where management meets. Where 

these criteria do not allow the place of establishment of a business to be de-

termined with certainty, the place where essential decisions concerning the 

general management of the business are taken shall take precedence. The mere 

presence of a postal address may not be taken to be the place of establishment 

of a business of a taxable person. 

Thus, the VAT concept of business establishment bears a resemblance to 

the CIT concept of management and the civil law concept of a real seat. A 

“fixed establishment” is “any establishment, other than the place of estab-

lishment of a business […], characterised by a sufficient degree of perma-

nence and a suitable structure in terms of human and technical resources 

to enable it to”: provide the services that it supplies (i.e. supplier-side fixed 

establishment) or to receive and use the services supplied to it for its own 

needs (i.e. customer-side fixed establishment).

60. Ustawa z dnia 24 sierpnia 2006 r. o podatku tonażowym, consolidated version JL 
of 2014, item 511.
61. OJ L 347, 11.12.2006, pp. 1-118.
62. OJ L 77, 23.03.2011, pp. 1-22.
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Under article 1(5) of the Act of 9 September 2000 on Tax on Civil Law 

Transactions,63 articles of associations and amendments thereto are subject 

to tax if the criteria of “seat” or “actual management centre” are met.

Interestingly, the Act of 15 January 2016 on Selected Financial Institutions 

Tax (FITA)64 refers to provisions of other laws in order to define the domes-

tic (resident) character of certain financial institutions (see article 4 of the 

FITA). For example, the terms “domestic bank”, “branch of a foreign bank” 

and “branch of a credit institution” should be understood as defined by the 

Act of 29 August 1997 the Banking Law65 and the terms “domestic insur-

ance institution” and “branch of a foreign insurance institution”, as defined 

by the Act of 11 September 2015 on Insurance and Reassurance Activities.66 

Under article 4(1) of the Banking Law, a “domestic bank” is a bank with 

its seat in the territory of Poland. Ultimately, seat seems to be the decisive 

residence criteria for FIT.

18.2.  (Tax) residence in an international (cross-border) 
context

18.2.1.  Residence in (tax) treaties

18.2.1.1.  Criteria determining the tax residence of companies 
in tax treaties concluded by Poland

The concept of residence in comprehensive DTCs concluded by Poland is 

based on article 4(1) of the OECD Model. The definition of “resident of a 

Contracting State” refers to the concept of residence adopted in the domes-

tic laws of both contracting states. Article 4(1) of the OECD Model lists the 

following as criteria for unlimited tax liability: domicile, residence, place of 

management or any other criteria of a similar nature. Similar provisions are 

present in the vast majority of comprehensive DTCs concluded by Poland67 

63. Ustawa z dnia 9 września 2000 r. o podatku od czynności cywilnoprawnych, con-
solidated version JL of 2016, item 223.
64. Ustawa z dnia 15 stycznia 2016 r. o podatku od niektórych instytucji finansowych, 
consolidated version JL of 2016, item 68.
65. Ustawa z dnia 29 sierpnia 1997 r. – Prawo bankowe, consolidated version of 2015, 
item 128.
66. Ustawa z dnia 11 września 2015 r. o działalności ubezpieczeniowej i reasekura-
cyjnej, consolidated version JL of 2015, item 1844.
67. A. Biegalski, Art. 1 [in:] B. Brzeziński (ed.), supra n. 27, pp. 259-268. See also 
A. Biegalski, Polska jurysdykcja podatkowa, Kurpisz SA, Poznań 2000, pp. 95-114. 
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and also in bilateral tax treaties for the avoidance of double taxation with 

respect to enterprises operating ships or aircraft in international traffic. 

Poland recently concluded three DTCs of this type with Guernsey, Jersey 

and the Isle of Man.68 In general, the criteria for tax residence of CIT-payers 

used in Polish domestic tax law (legal seat and place of management located 

in Poland) fit perfectly under the definition of resident recommended by 

article 4(1) of the OECD Model. 

Moreover, the concept of residence in article 4(1) of the OECD Model cov-

ers residence in the contracting state itself as well as in any political sub-

division or local authority thereof. This provision is present in the DTCs 

concluded by Poland, except the tax treaties with Bulgaria and Cyprus. 

Polish tax treaty practice also includes the last sentence of article 4(1) of 

the OECD Model, excluding from the definition of a resident persons who 

are liable to tax in that state in respect only of income from sources in that 

state or capital situated therein. 

However, contrary to the OECD Model’s recommendations, the UN Model 

lists also in article 4(1) the place of incorporation as a criterion of tax resi-

dence, as far as persons other than individuals are concerned.69 This addi-

tional criterion determining the residence of persons covered by the treaty is 

rarely present in Polish tax treaty practice, and it is also not used as a crite-

rion of companies’ tax residence under domestic tax law in Poland. For ex-

ample, the DTC concluded between Poland and Vietnam uses in article 4(1) 

a criterion similar to the UN Model criterion of a “place of registration”. It 

is also used in article 4(3) as a tie-breaker rule in cases of dual residence of 

persons other than individuals.70 

68. Z. Kukulski, Umowy o unikaniu podwójnego opodatkowania w odniesieniu do 
przedsiębiorstw eksploatujących statki morskie lub statki powietrzne w transporcie 
międzynarodowym w polskiej praktyce traktatowej, Kwartalnik Prawa Podatkowego of 
2014, no. 3, pp. 7-22.
69. The United Nations Model Double Taxation Convention between Developed and 
Developing Countries, United Nations, Department of Economic & Social Affairs, New 
York 2011, p. 9. 
70. Z. Kukulski, Konwencja Modelowa OECD i Konwencja Modelowa ONZ w polskiej 
praktyce traktatowej, Wolters Kluwer, Warsaw 2015, pp. 132-133.
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18.2.1.2.  Criteria used to define the companies included in 
the scope of other international agreements concluded 
by Poland

Poland is a party to 65 bilateral investment treaties (BITs).71 They normally 

use different criteria to define the companies included in the scope of such 

agreements than adopted by the DTCs concluded by Poland. BITs apply to 

“investors” such as corporations, business associations and other organi-

zations, which are constituted (incorporated) or otherwise duly organized 

under the law of a contracting party and that have their seat (head office), 

together with real economic activities, in the territory of the same contract-

ing party. Some BITs define the term “investor” without reference to the 

entity’s seat or a place of real business activity (i.e. BITs with Australia, 

Denmark, France, Israel, Italy, Montenegro, the Netherlands, Norway, the 

United Arab Emirates and the United States). Other BITs omit the seat 

criterion and refer solely to the company’s place of incorporation or where 

it has been duly constituted in accordance with applicable laws of contract-

ing states. Such definitions are present in BITs concluded by Poland with: 

Belgium, Bulgaria, Canada, China, Cyprus, Finland, Greece, India, Korea, 

Luxembourg, Mongolia, Singapore, the United Kingdom and Vietnam. 

However, BITs with Germany and Sweden refer only to the company’s seat 

located in the other contracting party. Interesting provisions were adopted 

in BITs concluded by Poland with Australia, Israel and the Netherlands. 

Generally, they apply not only to legal persons constituted, set up, or other-

wise duly organized (incorporated) under the law of that contracting party, 

but also to legal persons, wherever located, controlled, directly or indirectly, 

by investors of that contracting party. 

18.2.1.3.  The meaning of the expression “liable to tax” in Polish 
administrative practice, case law and literature 

The meaning of the expression “liable to tax” in Polish administrative 

practice, case law and literature does not imply only effective taxation 

on a worldwide basis, but also encompasses situations where companies 

are not taxed because of specific exemptions provided by the domestic 

71. BITs concluded by Poland with: Albania, Bangladesh, Chile, Croatia, Czech Rep., 
Egypt, Estonia, Hungary, Jordan, Latvia, Lithuania, Romania, Slovakia, Switzerland and 
Turkey, available at http://investmentpolicyhub.unctad.org/IIA/CountryBits/168#iiaInnerMenu 
(accessed 15 Nov. 2016). 
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tax law provisions.72 Polish domestic tax law expressly does not use the 

term “ resident” or “residence”.73 Instead, the term “liable to tax” within the 

meaning of being “subject to tax” is used.74 Polish domestic tax law sets 

only the criteria under which a taxpayer is deemed to be a subject to unlim-

ited (full) or limited tax liability in Poland.75 It is in line with the meaning of 

the term “full tax liability” given in paragraphs 3 and 8 of the OECD Model 

Commentary on article 4.76

Entities exempt from CIT (i.e. the State Treasury, National Bank of Poland, 

budgetary units, units of local governments, investment funds and pension 

funds located in the EEA and others listed in article 6 of the CITA) are, with-

out a doubt, subject to the provisions of the CITA.77 The Polish tax doctrine 

presents a viewpoint according to which the analysis of the construction 

and legal character of tax exemptions will always be related to the subject 

(personal scope) and object (objective scope) of a specific tax.78 The term 

“subject to tax” include subjects who, under the tax law in force, are liable 

for tax. Statutes regulating specific taxes often define the personal scope 

of taxation by the use of the term: “the tax liability is levied on”.79 In other 

words, tax exemptions should be regarded as normative instruments modi-

fying the personal or objective scope of tax liability.80 Tax exemptions are 

to be distinguished from “not taxable” legal or actual situations that are ex 
lege excluded from the statutory scope of application of a specific tax law.81 

 18.2.1.4.  Anti-avoidance provisions and LOB clauses in Polish 
tax treaty practice 

Beneficial ownership clauses have been present in Polish tax treaty practice 

for many decades and constitute a constant feature of it.82 The immovable 

72. Head of Tax Chamber in Bydgoszcz, individual tax ruling of 19 September 2014, 
no. ITPB3/423-281/14/PS. 
73. A. Mariański, supra n. 57, pp. 39-62. 
74. M. Zasiewska, A. Oktawiec & J. Chorązka (eds.), Umowy o unikaniu podwójnego 
opodatkowania. Komentarz, Wolters Kluwer, Warsaw 2011, p. 64.
75. Z. Kukulski, Nieograniczony obowiązek podatkowy [in:] W. Nykiel & A. Mariański 
(ed.), supra n. 27, pp. 73-83. 
76. M. Zasiewska, A. Oktawiec & J. Chorązka (eds.), supra n. 74, p. 80. 
77. Supreme Administrative Court, judgment of 7 September 2016, case II FSK 792/16. 
78. W. Nykiel, Ulgi i zwolnienia w konstrukcji prawnej podatku, ABC, Warsaw 2002, 
pp. 14-15. 
79. Id., pp. 14-15. 
80. Id., pp. 16-19. 
81. Id., pp. 20-21. 
82. M. Wilk, supra n. 55, pp. 304-306.
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property clause as recommended in article 13(4) of the OECD Model is 

common in DTCs concluded by Poland, mostly with the OECD member 

countries.83 Article 13(4) of the UN Model, extending the scope of appli-

cation of the immovable property clause also on gains from the alienation 

of interests in real property partnerships, trusts and estates, as well as art-

icle 13(5) of the UN Model, granting the source state the right to tax gains 

from the alienation of shares other than real property shares, are present 

in single tax treaties concluded by Poland.84 On the other hand, switch-

over clauses, based on recommendations provided by article 23A(4) of the 

OECD Model, have only started to appear in DTCs recently concluded or 

amended by Poland (i.e. DTCs with Luxembourg and Slovakia).85

Provisions preventing the granting of treaty benefits in inappropriate cir-

cumstances, such as the principal purpose test (PPT) rules and/or limitation 

on benefits (LOB) clauses, are rare and relatively new in Polish tax treaty 

practice.86 PPT rules usually legitimate tax administration of contracting 

states to identify the substance of a transaction concerned and deny the 

benefits granted by the treaty, if income is paid or derived in connection 

with an artificial arrangement. This type of provision is present in DTCs 

concluded by Poland with Belgium and Slovakia. 

The clause limiting tax treaty benefits in the DTC with India87 expressis 
verbis applies to companies only, if the main purpose or one of the main 

purposes of the creation or existence of such a company was to obtain the 

benefits under the treaty. It also applies to any arrangement or transaction 

undertaken, if the main purpose or one of the main purposes of such an 

arrangement or transaction was to obtain the benefits under the treaty. 

Similar provisions based on the main purpose test criterion are present also 

in DTCs concluded by Poland with Saudi Arabia, South Korea and the 

United Arab Emirates. 

The LOB clause in the DTC with Sweden excludes certain categories of 

resident companies from its scope on the basis of business activity or func-

tions performed. It applies to companies deriving income primarily from 

83. Z. Kukulski, supra n. 70, pp. 343-347. 
84. W. Wijnen & J. de Goede, The UN Model in Practice 1997-2013, Bulletin for 
International Taxation of 2014, no. 3, pp. 131-134. 
85. Z. Kukulski, supra n. 70, pp. 309-310.
86. Id., pp. 313-314. See also Quanfang Jiang, Treaty Shopping and Limitation of 
Benefits Articles in the Context of the OECD Base Erosion and Profit Shifting Project, 
Bulletin for International Taxation of 2015, no. 3, pp. 141-142. 
87. See also Z. Kukulski, Praktyka traktatowa państw BRICS a bilateralne umowy 
podatkowe zawarte przez Polskę, Kwartalnik Prawa Podatkowego of 2015, no. 3, p. 33. 
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other states from activities such as banking, shipping, financing or insurance 

or from being the headquarters, coordination centre or similar entity provid-

ing administrative services or other support to a group of companies. The 

contracting state is entitled to limit treaty benefits, except for the application 

of the method of the elimination of double taxation applied by that state, 

only if such income would bear a significantly lower tax under the laws of 

that state than income from similar activities carried out within that state. 

Unique LOB provisions were adopted in the DTC with Israel. They contain 

a list of conditions under which a person – resident in the other contracting 

state – is entitled to all the benefits provided by the treaty and, at the same 

time, limit treaty benefits on the basis of shareholding and business activity 

conducted. Moreover, the competent authorities of the contracting states 

may, upon mutual agreement, deny benefits provided by the treaty to any 

person, or with respect to any transaction, if, in their opinion, the receipt of 

those benefits would constitute an abuse of the treaty according to its pur-

poses. Besides that, the competent authorities of the two contracting states 

may grant the treaty benefits to any person not entitled thereto.

Moreover, the LOB clause is provided in the new DTC concluded by Poland 

with the United States. It is based on the US Model. However, the treaty has 

not been ratified by the US Senate yet, so the treaty signed by Poland with 

the United States in 1974 with no LOB clause is still applicable. 

Under the new GAAR provisions, taxpayers gained a completely new pos-

sibility to rebut the presumption of tax avoidance practices. The new regu-

lations introduced a so-called safeguarding opinion against the application 

of the GAAR issued by the Minister of Finance, on individual request sub-

mitted by any interested party. Group applications are admissible as well. 

Under article 119b(1) to (3) of the GTA, the GAAR is not applicable to 

persons (entities) who have obtained such a safeguarding opinion or whose 

application for an opinion has not been dealt with within the time limit 

prescribed by the law (i.e. 6 months). 

An application for a safeguarding opinion is subject to a flat fee of PLN 

20,000 (equal to EUR 5,000), thus not related to the value of the transaction 

or the value of expected tax benefits.

Within 6 months, the Minister of Finance will either issue a safeguard-

ing opinion, if the GAAR is not applicable, or refuse to issue an opinion, 

if the GAAR is applicable (article 119y of the GTA). A refusal must list 

circumstances indicating that the activity is covered by the GAAR and an 
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instruction on the right of complaint to an administrative court. If the dead-

line is not kept, it is deemed that a safeguarding opinion was issued (so-

called silent safeguarding opinion) (see article 119zf in conjunction with 

article 14o of the GTA).

The Minister of Finance may change an issued opinion, refusal to issue 

an opinion or a “silent opinion” if it is contrary to the case law of the 

Constitutional Court or the Court of Justice of the European Union (CJEU) 

(article 119zd of the GTA). 

18.2.1.5.  Tie-breaker rules in case of dual residence of companies 
in DTCs concluded by Poland

Poland is a party to 86 comprehensive tax treaties. DTCs concluded by 

Poland contain a tie-breaker rule in the case of dual-resident companies 

based on article 4(3) of the OECD Model. There are a few deviations from 

the OECD Model in that area in Polish tax treaty practice.88 For instance, 

some discrepancies related to the translation into Polish of the term “place 

of effective management” could be found in the DTCs concluded by Poland 

with Albania, Australia, India, Italy, Kirgizstan, Pakistan and South Korea, 

where the English version of the treaty uses the term place of effective 

management. These discrepancies result from the lack of this term in Polish 

domestic tax law and have no impact on the interpretation of the tie-breaker 

rule based on the concept of a place of effective management. 

Other criteria than a place of effective management are used in DTCs con-

cluded by Poland with Armenia (registration under the laws of the con-

tracting state); Azerbaijan (place of registration/incorporation); Chile (de 
iure: nationality, de facto: place of registration/incorporation); Latvia and 

Lithuania (status of a resident company is determined according to the laws 

of a Contracting State); Macedonia (place where a company’s head office is 

situated); and Vietnam (place of registration). 

Unique solutions with respect to a company’s residence were adopted in 

the Poland-United States treaty of 1974. Article 4 of that treaty contains 

tie-breaker rules for individual taxpayers only. Issues related to a company’s 

residence are defined in article 3 (General definitions). According to art-

icle 3(1)(6)(a) of that treaty, the term “Polish company” means a corpora-

tion or any unincorporated entity created or organized under the laws of 

88. W. Morawski, Artykuł 4. Rezydencja podatkowa [in:] B. Brzeziński (ed.), supra 
n. 27, pp. 306-307. 
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Poland, and the term “United States company” means a corporation or any 

unincorporated entity treated as a US corporation for purposes of US tax, 

which has been created or organized under the laws of the United States or 

any state thereof or the District of Columbia. 

In some DTCs concluded by Poland, article 4(3) contains a two-step test. 

In general, dual residence of companies is solved on the basis of a place of 

effective management criterion. However, where such a company has the 

place of effective management in one of the contracting states and the head 

office of its business in the other contracting state (or in neither of them), 

then the competent authorities of both contracting states will settle the ques-

tion by the MAP. Provisions of such a kind are present in the DTCs with 

China, Israel, Jordan, Kuwait, the Philippines, Singapore, Slovakia, South 

Korea and Turkey. 

A different pattern was adopted in the DTCs concluded by Poland with 

Canada, Finland and Sweden. These treaties refer to the MAP as the only 

criterion upon which the question of dual residence of companies will be 

settled. However, a company’s place of effective management is indicated as 

one of the relevant factors obligatorily taken into account while its residence 

is determined. Moreover, in the absence of such an agreement, the DTC 

with Canada excludes such companies from entitlement to any tax treaty 

benefits. Similar regulations are provided in the DTCs concluded by Poland 

with Chile and Kazakhstan; however, these treaties make no reference at 

all (DTC with Kazakhstan) or reference to any other criteria than a place of 

effective management (DTC with Chile). 

The MAP as the only criterion determining company’s tax residence – with 

no reference to any relevant factors such as place of effective management – 

was adopted in the DTCs concluded by Poland with Indonesia, Kazakhstan 

and Thailand. 

The DTC concluded by Poland with the Netherlands follows article 4(3) of 

the OECD Model. However, it contains an additional tie-breaker rule ad-

dressed to a pension fund. A pension fund that is recognized and controlled 

according to the statutory provisions of a contracting state, and the income 

of which is generally exempt from tax in that state, shall be deemed to be 

a resident of that state.89

89. Id., pp. 306-312. 
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18.2.1.6.  Interpretation of the concept of place of effective 
management in Poland

The place of effective management in case law, administrative practice and 

doctrine is interpreted according to the Commentary on the OECD Model.90 

For instance, the Regional Administrative Court in Poznań in the judgment 

of 21 September 2007 in case I SA/Gd 65/07 opted for a linguistic interpre-

tation of the term place of effective management.91 In the Court’s opinion, it 

should be understood according to the regular meaning of the words used. 

This leads to the conclusion that place of effective management is a place 

where the actual management and control over the company is exercised 

and where the decisions at the highest level concerning the company’s key 

issues are taken. Moreover, place of effective management is also a place 

that is essential from a managerial, economic and functional viewpoint, i.e. 

a place where the accounting books are kept may be a decisive factor in 

determining the company’s residence for tax purposes. 

Courts in Poland generally accept viewpoints adopted in the doctrine and 

agree that, in the process of determining a place of effective management, 

all facts and circumstances relevant to a singular case must be taken into 

account.92 There is a consensus also in the judicature that it is possible for 

an entity to have more than one place of management; however, only one of 

them will be deemed a place of effective management at a particular time. 

Therefore, the key issue is to identify and indicate a place where the highest 

ranking person (senior official) or group of persons (senior officials) takes 

key managerial and commercial decisions necessary for the company’s 

activity as a whole.93

A similar interpretation is given by the tax authorities. However, tax authori-

ties emphasize that in Polish doctrine there are two approaches concerning 

the interpretation of the place of effective management. 94 The first approach 

focuses on a place where the company’s current affairs are carried on. In 

90. See Commentary to the Art. 4(3) of the OECD Model Convention, para. 24 [in:] 
A. Cracea (ed.), OEDC Model Tax Convention on Income and Capital. Condensed ver-
sion – 2014 and Key Features of Member Countries 2014, IBFD Publications, Amsterdam 
2014, pp. 90-91. 
91. See Regional Administrative Court in Poznań, judgment of 21 September 2007, 
case I SA/Gd 65/07.
92. J. Banach, supra n. 33, pp. 17-18. 
93. Id., pp. 17-18. 
94. Head of the Tax Chamber in Katowice, individual ruling of 7 May 2012, 
no. IBPBI/2/423-123/12/BG; Head of the Tax Chamber in Katowice, individual ruling 
of 12 February 2009, no. IBPBI/2/423-1016/08/BG. 
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practice, this would be a place where the day-to-day management is per-

formed, and such a place must not be identical with a place where the key 

business decisions concerning the company’s course of action are taken. 

The second approach indicates that a place of effective management is a 

place where the key managerial and commercial decisions necessary for the 

company’s activity as a whole are taken.95 It is usually the same place where 

a person or persons performing managerial functions are actually present. In 

an individual tax ruling, no. IPPB5/423-647/13-2/PS issued by the Head of 

the Tax Chamber in Warsaw on 7 November 2013, the tax authorities took 

into account both approaches.96 

So far, there have been no discussions in Poland about recommendations 

made in the OECD BEPS Report on Action 6 to abandon the tie-breaker 

provision based on effective management and to leave the matter to be 

settled by the MAP. 

18.2.2.  Tax implications of the cross-border change of 
residence 

Undoubtedly, issues related to tax avoidance and tax evasion have always 

been discussed in Polish tax literature, the judicature and administrative 

practice.97 The case law and administrative practice share the view that if 

the restructuring operation is in fact not carried out for valid commercial 

reasons, such as the restructuring or rationalization of the activities of the 

companies participating in the operation, it may constitute a presumption 

that the operation has tax evasion or tax avoidance as its principal objective 

or as one of its principal objectives.98 The interpretation of the term “valid 

commercial reason” given by the Polish courts is compatible with EU law 

(i.e. Merger Directive) and with EU case law.99 Moreover, the significance 

95. J. Fiszer & A. Biegalski, Zapobieżenie podwójnemu opodatkowaniu – wybrane 
zagadnienia (Part 1), Prawo i Podatki of 2008, no. 10, pp. 2-33. 
96. Head of the Tax Chamber in Warsaw, individual ruling of 7 November 2013, 
no. IPPB5/423-647/13-2/PS.
97. M. Kalinowski, Granice legalności unikania opodatkowania w polskim systemie podat-
kowym, TNOiK, Toruń 2001, pp. 13-22. See also J. Głuchowski, Międzynarodowe unikanie 
i uchylanie się od opodatkowania a patriotyzm, [in:] D.J. Gajewski (ed.), Międzynarodowe 
unikanie opodatkowania – wybrane zagadnienia, Krajowa Izba Gospodarcza, Warsaw 
2015, pp. 35-42. 
98. Regional Administrative Court in Poznań, judgment of 16 March 2016, case I SA/
Po 1630/15; Head of the Tax Chamber in Katowice, individual ruling of 13 October 2016, 
no. IBPB-1-2/4510-673/16-2/AP. 
99. CJEU, judgment of 10 November 2011, Case C-126/10 Foggia – Sociedade Gestora 
de Participações Sociais SA v. Secretário de Estado dos Assuntos Fiscais; CJEU, judgment 
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of the judgment of the CJEU in case C-371/10 National Grid Indus BV and 

its possible impact on domestic legislation and administrative practice was 

commented on in the doctrine.100 In general, Polish tax law doctrine fully 

shares the CJEU’s viewpoints presented in that case; however, justifications 

given by the CJEU were questioned and commented.101

There are no special tax rules regulating the tax consequences of corpo-

rate immigration in Poland. Polish domestic tax law does not provide any 

favourable regimes dealing with valuation for tax purposes of corporate 

assets, liabilities and own funds of immigrating companies. 

There are no tax rules dealing with corporate emigration either. The exit 

tax and/or trailing tax do not exist in the Polish tax system. According to 

the CCC, there is no possibility of a transfer of a company’s legal seat from 

Poland to another country as such, without implementing the winding up 

procedure. A Polish-resident company may, however, transfer its place of 

effective management to another country, but it will still be considered as 

a company registered and incorporated under Polish law. In such cases, the 

question arises whether such a company may still be considered for taxa-

tion purposes as a resident CIT-payer under the tie-breaker rule provided in 

article 4(3) of the relevant DTC. 

Only a few DTCs concluded by Poland (i.e. with Austria, Canada, Denmark, 

Germany and the Netherlands), contain a provision regulating issues related 

with emigration and with the so called exit tax. All the above-mentioned 

DTCs provide different mechanisms eliminating the double taxation of 

capital gains in cases where the exit tax is levied (step-up method and claw-

back clause), but they are applicable to natural persons only. Exclusively, 

the DTC concluded by Poland with Denmark also covers exit taxation upon 

corporate emigration. In that treaty, the exemption method is provided. One 

should bear in mind that all mechanisms adopted in the DTCs discussed 

above were influenced by the fiscal interests, domestic tax regulations and 

tax treaty policies of Poland’s tax treaty partners. 

of 20 May 2010, case C-352/08 Modehuis A. Zwijnenburg BV v. Staatssecretaris van 
Financiën. 
100. E. Prejs, Wyrok Trybunału Sprawiedliwości w sprawie National Grid Indus BV – 
złote runo czy puszka Pandory, Przegląd Europejski of 2014, no. 1 (31), pp. 25-42.
101. E. Prejs, id. See also A. Sobiech, Ograniczenie mobilności spółek w orzecznictwie 
Europejskiego Trybunału Sprawiedliwości, Studia Oeconomica Posnaniensia of 2015, 
vol. 3, no. 3, pp. 95-106.
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The introduction of the new GAAR in Poland raises the question of whether 

there is a need or not for Poland to adopt an exit tax aimed at combating 

cases of an “artificial corporate/individual emigration”. The discussion on 

this topic was pointless before the new GAAR provisions came into force. 

In our opinion, there is space for the introduction of an exit tax into Polish 

domestic tax law. 

18.2.3.  Policy issues 

The residence of companies is starting to be an important topic of public 

debate in Poland, especially due to the changes introduced into domestic 

tax law and aimed at combating tax avoidance and tax evasion. An equally 

important factor in the growth of interest in the emigration of business is 

the expected increase in the tax burden and instrumental (e.g. reporting and 

documenting) duties, as well as criminal sanctions. 

Poland during the last two years has adopted and still intends to introduce 

many anti-avoidance and anti-abuse measures. These include, inter alia, 

those mentioned above: the GAAR, CFC rules and many other specific 

anti-avoidance provisions, i.e. a beneficial ownership clause and immov-

able property clause in the CITA. Moreover, PPT and LOB clauses have 

started to appear in DTCs recently concluded or renegotiated. From the 

budgetary and general principles of taxation (justice, equality, etc.) all these 

changes should be evaluated positively. But the key problem seems to be 

the visibly deteriorating political attitude towards business taxpayers and 

the unpredictability of changes manifested in (even unofficial) statements 

of the representatives of the governing majority. It is open to discussion 

whether the Polish tax system is, from business perspective, taxpayer-

friendly or not. What is sure, the Polish tax policy is heavily dependent 

on political conditions, which are subject to dynamic changes driven by 

unstable and often contradictory social attitudes. From a business perspec-

tive, the increasing pressure on the seal of the domestic tax system and 

the unprecedented distribution of public resources through social benefits 

raise justified tax resistance, which may manifest itself in a physical escape 

from taxation. 

The increasing level of difficulty and complexity of tax law regulations, 

together with the lack of a long-term, coherent vision of the tax system, 

can disrupt the neutrality of the choice of Poland as a place for conducting 

business activity and result in an emigration of many resident taxpayers. 
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Issues related to a physical escape from taxation and tax resistance mani-

festing itself, inter alia, in a change of company’s tax residence, were dis-

cussed for decades in Polish tax law doctrine.102 They raise many legal, 

practical and ethical questions.103 Academics are engaged in public debate 

dealing with tax avoidance and tax evasion from an international perspec-

tive in relation to patriotism.104 Special attention is focused on tax planning 

strategies involving the location or transfer of seat to low-tax jurisdictions. 

These practices are increasingly exercised by some Polish large companies.105 

It raises the issue of whether resident taxpayers could be forced to be guided 

by patriotism in their business decisions. Views are divided in scientific and 

business circles.106 Scholars are quite neutral on the matter. J. Głuchowski is 

convinced that, presently, since Poland joined the European Union, Polish 

entrepreneurs have gained the unique opportunity to be part of a globalized 

economy and are entitled to fundamental freedoms, including the freedom 

of establishment guaranteed by EU law. Their place of business is not to be 

related with the state for which they have a fondness. So, accusations of a 

lack of patriotism are not fair.107 The authors fully share this opinion. 

The problem of relocation is presently spreading to new groups of tax-

payers, previously uninterested in such practices. Polish-resident taxpayers 

faced with a potential increase in tax burdens, compliance costs, as well 

as tax and even criminal penalties, combined with decreasing stability and 

certainty of taxation, have discovered a new direction of emigration to close 

neighbouring countries: the Czech Republic and Slovakia, which are known 

for their taxpayer friendliness. There is an ongoing, open media discussion 

of these issues and growing public interest. 

18.2.4.  Personal position

Polish rules on tax residence do not differ from rules applicable in other 

EU Member States and OECD member countries. The presently wide-

spread criteria of residence currently widely used are generally considered 

not optimal and the international tax community, as well as international 

organizations and governments, are undertaking efforts to design residence 

102. M. Kalinowski, supra n. 97, pp. 13-22; J. Głuchowski, Patriotyzm a podatki, Kwartalnik 
Prawa Podatkowego of 2014, no. 3, pp. 9-18; and J. Głuchowski, supra n. 97, pp. 42-46. 
103. A. Gomułowicz, Podatki a etyka, Wolters Kluwer, Warszawa 2013, pp. 58-61.
104. J. Głuchowski, supra n. 102, pp. 9-14.
105. Id., pp. 14-16. 
106. Id., pp. 16. 
107. J. Głuchowski, supra n. 97, p. 45. 



485

(Tax) residence in an international (cross-border) context

criteria that would better ensure a balance between fiscal interests of the 

state, fairness of the tax system and legal certainty for taxpayers. Poland is 

also actively involved in those efforts. 

In the authors’ opinion, both at a domestic and international level, the main 

CIT residence criteria should be the centre of business interests of the tax-

payer, being a carefully designed equivalent of the PIT criteria of the centre 

of taxpayer’s vital interests. Of course, more in-depth research and analysis 

will be needed to select factors to be included when determining the centre 

of business interests, but the main idea would be to select the country with 

which the totality of the business activities of the taxpayer is connected the 

strongest. On international level, the MAP should be the standard for solv-

ing the dual residence of CIT-payers, not overriding the criteria of centre 

of business interests but rather aiming at identifying its location by mutual 

agreement. Moreover, arbitration provision based on article 25(5) of the 

OECD Model should be introduced to all DTCs.
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Chapter 19

Portugal

Maria dos Prazeres Lousa*

19.1.  (Tax) residence in the domestic context

19.1.1. General introduction

It is worth clarifying that in the Portuguese legal order, the term “corporate 

residence” is a concept defined by the Corporate Income Tax Code (IRC) 

and also has consequences in the tax field. 

As affirmed by Couzin, “[c]onflict of laws textbooks do now commonly 

include a discussion of corporate residence, but the bulk of the analysis 

relates, precisely, to the income tax case law. Income taxation has produced 

rather than inherited a generally accepted meaning of corporate residence”.1

However, for the definition of residence, tax law resorts to elements of con-

nection with the Portuguese territory also used by private law, such as the 

registered office, statutory seat and effective seat of administration.

In fact, the Commercial Company Code (CSC) and the Civil Code (CC) 

only define the connecting factors used to ascertain the law governing the 

legal person and its relationships (the lex societatis).

Dissimilarly, in tax law, the notion of “residence” is the subjective connec-

tion factor with the Portuguese territory for the delimitation of the scope of 

income taxes and the rights and obligations arising therefrom. 

Notwithstanding the differences noted, there are several links between 

company law and tax law, both for the purposes of defining the status of 

“tax resident” and the transfer and termination of that status in Portuguese 

 territory.

* Associate Professor, Lisbon School of Economics & Management.
1. R. Couzin, Corporate Residence and International Taxation, p. 21 (IBFD 2002).
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Furthermore, it is known that some cross-border transfers of residence are 

tax-driven, but it is also evidenced that, in certain cases, cross-border trans-

fers justified on valid economic grounds are hindered by tax obstacles.

It is therefore of interest to perform an analysis, from a comparative legal 

perspective, of the criteria for the connection of the companies to the 

national territory, both in tax and non-tax areas. 

19.1.2.  Corporate “residence” in the domestic context: 
Civil law, corporate law and other non-tax areas

A commercial company is a business organization formed by one or more 

persons with a view to carrying out an economic activity, having as their 

object the practice of business operations and the adoption one of the legal 

corporate forms laid out in the CSC.2 

According to the Portuguese CSC3 and Commercial Registration Code 

(CRC),4 when properly incorporated and registered, a company is endowed 

with a legal personality separate from that of the persons who own the 

shares, i.e. it is a corporate entity.

The nationality of a company is derived from the law under which it is 

incorporated.5 Therefore, a Portuguese company is one that is incorporated 

under Portuguese law. 

Under article 33(1) of the CC and article 3(1) of the CSC, legal persons, 

including commercial companies, have as their personal law (lex societatis) 

the law of the state in which their main and effective seat of management 

(sede principal e efectiva da sua administração) is located.

However, article 3(1) of the CSC also provides that “[t]he company which 

has in Portugal the registered office cannot … oppose to third parties their 

subjection to a law different from the Portuguese law”. That is to say, a 

2. The definition of a “company” is provided in art. 980 of the Civil Code (CC), and 
the specification for “commercial companies” is made in art. 1(2) of PT: Commercial 
Company Code (CSC).
3. Art. 5 CSC.
4. PT: Commercial Registration Code (CRC), art. 3(1)(a).
5. As it said by W.T. Cunningham, The Concept of Corporate Residence in Tax Law 
and in Practice, 35 Eur. Taxn. 3, p. 87 (1995), Journals IBFD: “At first sight, the concept 
of nationality per se is of limited relevance from a tax viewpoint. However, it can be 
relevant in relation to invoking the non-discrimination clause of a tax treaty.”
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company with its registered office or statutory seat in Portugal but with its 

main and effective seat of administration located outside of Portugal may 

not invoke law other than Portuguese law against third parties.6

The conflict rules of international private law establish that “[t]he transfer, 

from one State to another, of the legal person’s headquarters does not extin-

guish its legal personality if the laws of one and the other seat don’t oppose” 

(article 33(3) of the CC). On the other hand, article 3(2) of the CSC adds 

that “[t]he company transferring its effective seat to Portugal will maintain 

its legal personality if the law by which it was governed allows, but shall 

conform its social contract with Portuguese law”.

This means that a company that transfers its real seat to Portugal can keep its 

legal personality, provided that the law previously governing it so permits, 

but must conform to Portuguese requirements regarding its statutes.7

The transfer of a company’s real seat from Portugal to another country does 

not affect its legal personality and does not trigger the winding-up of the 

company, provided that the host state allows for the maintenance of that 

legal personality (article 3(4) of the CSC).8

6. According to F. Romão, A. Castro Caldas & P. Pichel, The compatibility of Exit Tax 
Legislation Applicable to Corporate Taxpayers in France, Germany, Italy, The Netherlands, 
Portugal, Spain and The United Kingdom with the EU Freedom of Establishment, 44 
Intertax 2, pp. 49-50: “This rule is based on the fact that third parties usually rely on the 
assumption that a company’s real seat is usually located in the same country where the 
latter has its registered office and, as such, a law other than the law of the incorporation 
state cannot be imposed on third parties. As such, it is generally considered that the real 
seat principle is applicable to the company’s internal organization and functioning (in-
cluding relations with its shareholders), but that the registered office principle applies to 
relation with third parties when the registered office is located in Portugal.”
7. A representative of the company must execute a public deed declaring the transfer 
of the seat (Sede), setting out the statutes under which it will be governed, and choose its 
corporate form upon the transfer. The same formalities regarding registration and publica-
tion of statutes that apply to companies incorporated in Portugal must be observed (see 
art. 3(3) CSC and art. 3 CRC).
8. Art. 3(4) CSC provides that “[t]he company with its effective seat in Portugal 
may transfer it to another country while keeping its legal personality if the law of this 
latter country so allows”. Art. 3 CSC does not expressly address the issue regarding the 
cross-border transfer of only the statutory seat of a company, but this possibility is also 
admitted by some authors, assuming that the bilateralization of article 3(1), 2nd sentence 
is possible. See N. Cunha Rodrigues, A propósito da proposta de 14.ª Directiva das 
Sociedades Comerciais, Fiscalidade 22, p. 90 (2005). According to art. 3(5) CSC, the 
company’s decision of transfer mentioned in article 3(4) “must respect the requirements 
for the modification of the company’s statutes and may not, in any event, be adopted by 
less than 75% of the votes representing the company’s capital. The shareholders who have 
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In light of these provisions, the doctrine has been uniform in the consider-

ation that Portuguese law adopts a mitigated form of the real seat theory,9 

insofar as it grants a certain relevance to the statutory seat or registered 

office. According to some authors,10 this happens in particular in order 

to protect legitimate expectations of third parties when divergence arises 

between the location of the real seat and the location of the statutory seat of 

a company, and these parties can legitimately expect that the law of the state 

in which the statutory seat of the company is located will apply.

Since divergence between the real seat and the statutory seat of a company 

is possible under Portuguese law, both the inbound and outbound transfer 

of the real seat of the company are allowed without the company losing its 

legal personality.

That is, the national regime of emigration is characterized by the possibility 

of transferring the effective or real seat abroad without the transfer trigger-

ing the dissolution and liquidation of the company or totally removing the 

applicability of Portuguese law to the person.11

Considering all of this, based on the circumstance under which Portuguese 

law relies on a mitigated real seat theory, it seems that no obstacles hinder 

the mobility of companies into or out of Portugal. This probably explains 

the reasons why case law of the Court of Justice of the European Union 

(ECJ) from Daily Mail, Centros, Überseering and Inspire Art to Cartesio 

and Vale12 has not provoked any reaction from national legislators, although 

it has obviously influenced the interpretation of the national law.

not voted in favour of the decision may withdraw from the company. They should notify 
the company of their decision within 60 days after the company’s decision has been 
made public”
9. In fact, Portugal is indicated as one of the Member States that adopts a “mixed 
system”, which incorporates characteristics of the “principle of incorporation” and the 
“company’s real seat principle”. See European Parliament, PE 494.460 EAVA 3/2012, 
European Added Value Assessment: Directive on the cross-border transfer of a company’s 
registered office (14th Company Law Directive); and European Added Value Assessment 
accompanying the European Parliament’s Legislative Own-Initiative Report, pp. 14-15.
10. See, for example, L. de Lima Pinheiro, O Direito aplicável às Sociedades, 58 
Revista da Ordem dos Advogados 2, p. 757 (1998); and L. De Lima Pinheiro, Direito 
Internacional Privado, vol II, 4th ed., pp. 158-177 (Almedina 2015).
11. See de Lima Pinheiro (1998), id., at 756-757; and Cunha Rodrigues, supra n. 8, at 
93 and 95-96.
12. UK: ECJ, 27 Sept. 1988, Case C-81/87, Daily Mail and General Trust plc; DK: ECJ, 
9 Mar. 1999, Case C-212/97, Centros Ltd v. Erhvervs- og Selskabsstyrelsen, ECJ Case Law 
IBFD; DE: ECJ, 5 Nov. 2002, Case C-208/00, Überseering BV v. Nordic Construction 
Company Baumanagement GmbH (NCC), ECJ Case Law IBFD; NL: ECJ, 30 Sept. 2003, 
Case C-167/01, Kamer van Koophandel en Fabrieken voor Amsterdam v. Inspire Art 
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Therefore, Portuguese law, in respect of its compatibility with articles 49 

and 54 of the Treaty on the Functioning of the European Union (TFEU) on 

the right of establishment, is on the right track.

The determination of the main or effective seat of administration has always 

given rise to difficulties and legal uncertainty, aggravated in cases of mobil-

ity of companies, because the assessment of the relevant facts and circum-

stances by the authorities and courts of different countries may lead to dif-

ferent conclusions about the location of the real seat of the company.

Thus, the understanding of the “real seat” as the place in which the main 

business decisions taken by the managers are effectively implemented in 

day-to-day business activities tends to render “manipulations” as difficult 

as possible, although it may not be easy to apply in practice.

However, in the past, the widest position adopted in Portugal was that “the 

place of administration is situated where the will of the governing bodies 

is normally formed, i.e. the place where the directors meet and where the 

meetings of shareholders are held. For most of the doctrine must be taken 

into account not only the management bodies but also the supervisory or 

control bodies, but there is no doubt that the place where the management 

bodies meet is more important”.13

However, it is generally acknowledged that the real seat theory progres-

sively runs the risk of becoming obsolete in a world where information 

technology allows the meetings of the board of directors to be held via con-

ference calls and the various headquarters are bound together and interact 

with each other via the Internet.

Under the CSC, in the case of commercial companies, it may be said that 

the registered office or statutory seat is in the domicile of the company, 

which must be established in a place specifically defined in its statutes (art-

icle 12(1) of the CSC). A company must have only one domicile, although 

it may have other places of representation, such as branches, agencies and 

delegations, in Portuguese territory or abroad (article 13 of the CSC).

Ltd, ECJ Case Law IBFD; HU: ECJ, 16 Dec. 2008, Case C-210/06, Cartesio Oktató és 
Szolgáltató bt, ECJ Case Law IBFD; and HU: ECJ, 12 July 2012, Case C-378/10, VALE 
Építési Kft., ECJ Case Law IBFD.
13. De Lima Pinheiro (1998), supra n. 11, at 685-686. 
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On the other hand, when the law only refers to the “seat” (Sede), it is under-

stood that it refers exclusively to the registered office or the statutory seat 

as defined in article 159 of the CC14 and articles 9(1)(e) and 12 of the CSC.

In the context of other areas of law, the interpretation of the expression 

“companies with their statutory seat (Sede Social) located in Portugal” is 

made relying on the CC and the CSC. For instance, the interpretation made 

by the Constitutional Court in article 334 of the Labour Code and its ac-

cordance with article 482 of the CSC was based on article 33(1) of the CC 

and article 3(1) of the CSC.15

Regarding the Reciprocal Investment Promotion and Protection Agreements 

concluded by Portugal, the provisions that define “investors” follow, in gen-

eral, the following wording: “Legal persons, including commercial com-

panies or other companies or associations, which have a main office in the 

territory of either Contracting Party and are incorporated or constituted in 

accordance with the law of that Contracting Party.”16 

It is not clear whether this wording is based on the incorporation theory or 

the real seat theory, and therefore remains a controversial matter.17 There is 

no case law or official rulings written or published on this subject. 

14. “The seat of the legal person is that established by the respective statutes or, in the 
absence of a statutory designation, the place where the principal administration normally 
operates.”
15. Portuguese Constitutional Court, 28 April 2015, ruling no 227/2015, case no. 269/14, 
available at http://www.tribunalconstitucional.pt/.
16. However, there are some divergent wordings. For instance:
–  in the agreement with Chile, “Legal entities, including companies, corporations, com-

mercial associations or any other entity incorporated or duly organized in another manner 
according to the legislation of that Contracting Party, which have their headquarters, as 
well as their effective economic activities, in the territory of said Contracting Party”; 

–  in the agreement with Uzbekistan: “Legal persons, including corporations, commer-
cial companies or other companies or associations, which have a main office in the 
Portuguese territory, are incorporated or constituted in accordance with Portuguese law 
and whose activity has an effective and continuous link with the Portuguese economy”;

–  in the agreement with Turkey: “Legal persons, including corporations, commercial 
companies or other companies or associations, which have a main office in the territory 
of either Contracting Party and are incorporated or constituted in accordance with the 
law of that contracting Party”; and

–  in the agreement with Tunisia: “Legal persons, constituted under the laws of that 
Contracting Party and who invest in the territory of that Contracting Party”.

17. See de Lima Pinheiro (1998), supra n. 11, at 771.
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19.1.3.  Tax law

19.1.3.1.  The criteria for determining the residence status 

In the IRC, the connecting factors used to determine the residence of com-

panies include, according to article 2(3), the verification of one of two pos-

sible connections with the Portuguese territory, namely (i) the statutory seat; 

or (ii) the place of effective management.

There is no hierarchy between the two connecting factors; both are of equal 

importance, and therefore, either of them can function as a sufficient condi-

tion for the attribution of their legal effects, aiming to cover situations of 

formal residency as merely material presence.18

In fact, article 2(3) of the IRC provides that “[f]or the purposes of this Code, 

legal entities and other entities having their statutory seat or effective man-

agement in Portuguese territory” shall be deemed residents. 

Thus, a legal person with its registered office abroad can be considered 

resident in Portugal if its effective management is located there. On the 

other hand, a legal person loses its resident status in Portugal following a 

cross-border transfer of its statutory seat and its effective management.19

As affirmed by Cunningham,20 “[w]hile there can be little doubt as to where 

a company has its statutory seat, there can be scope for much debate in 

regard to the location of a company’s effective management”. Therefore, 

it is recognized that the lack of a legal definition of the concept is likely to 

create uncertainty.

In the past, Portuguese doctrine in this respect was influenced by the mean-

ing of the term “central management and control” established by case law 

18. See, for example, A. Xavier, Direito Tributário Internacional, 2nd ed., p. 289 
(Almedina 2007); W.T. Cunningham, The Concept of Corporate Residence in Tax Law 
and in Practice, 35 Eur. Taxn. 3, p. 85 (1995), Journals IBFD; F. Rodrigues Pardal, Portugal 
Report, in The Fiscal Residence of Companies, IFA Cahiers de Droit Fiscal International, 
vol. 72a, pp. 483-484 (1987); F. Sousa da Câmara, A dupla residência das sociedades 
à luz das convenções de dupla tributação, Ciência e Técnica Fiscal 403, p. 80 (2001); 
A. Castro Caldas, A Transferência de residência Fiscal de Sociedades em IRC, Fiscalidade 
15, pp. 28-29 (2003); and G. Courinha, A Residência no Direito Internacional Fiscal, 
p. 114 (Almedina 2015).
19. See Xavier, id.
20. Cunningham, supra n. 18, at 85.
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in the United Kingdom,21 so the place of effective management would be 

located where its board of directors met and took decisions rather than 

where it carried on its activity.22

The positions expressed, in this respect, by the tax authorities and the court 

date back three decades or more and indicate that the place of effective man-

agement should be understood as the place “where the company’s supervi-

sory and management bodies are concentrated, considered in its universal-

ity” or that “the central administrative body of the company shall be located 

where final and prevalent decisions are taken”.23

The development of communication technology (e.g. videoconferences and 

conference calls) as well as the continued globalization of economies, the 

mobility of business executives in companies and the changes in organiza-

tional structures certainly justifies an update to the interpretation of the term 

“place of effective management”.

Of course, the place at which the board of directors meets and the key man-

agement decisions are taken will be an essential element for determining 

the place of effective management, but it should not be the only criterion. 

21. According to Couzin, supra n. 1: “Decided in 1906, De Beers Consolidated Mines, 
Limited v. Howe (Surveyor of Taxes) is the fulcrum upon which the earlier and later case 
law is balanced.”
22. According to M. Pires, Da Dupla Tributação Jurídica Internacional sobre o Rendimento, 
Centro de Estudos Fiscais, DGCI, Ministry of Finance (1984), pp. 225-226. M. Pires, 
Da Dupla Tributação Jurídica Internacional sobre o Rendimento, in Centro de Estudos 
Fiscais – Ministério Das Finanças, Colóquio sobre o sistema fiscal, (CEF, Lisboa, 1984), 
pp. 225-226: “If this criterion is followed to its ultimate consequences, it could lead to the 
conclusion that the affiliate companies are considered as being managed in the country 
where the parent company has its statutory seat. In any case, the author sustains that, 
despite the uncertainties associated with the application of the criterion of the effective 
seat, taking into account the number of factors to be considered, it must take precedence 
over a formal criterion – the place of registration or the registered office – incompatible 
with the purposes of taxation.” Regarding the court decision in House of Lords in Bullock 
(Inspector of Taxes) v. Unit Construction Co. Ltd. (1958-59) that drew the conclusion 
that the subsidiary had the same residence for tax purposes as its parent, Couzin (supra 
n. 1) added: “Recognising that such circumstances should be exceptional, it is nonethe-
less remarkable that courts have found it appropriate to narrow the application of Unit 
Construction to the extent they have.”
23. Order of the Secretary of State for the Budget of 17 February 1965, published in 
Boletim Ciência e Técnica Fiscal, DGCI no. 75, p. 226 (1965); Order of the Secretary of 
State for the Budget of 12 March 1965, published in Boletim Ciência e Técnica Fiscal, DGCI 
no. 76, p. 272 (1965); and Order of the Secretary of State for the Budget of 5 December 1967, 
published in J. Garcia de Freitas & J. Soares Teles, Código da Contribuição Industrial, 
vol. II, p. 897 (1977) (see G. Courinha, supra n. 18, at 133-134). See also F. Sousa da 
Câmara, supra n. 18, pp. 81-84.
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Beyond the location of the board of directors’ meetings, it is relevant to also 

take into account other factual connections with a jurisdiction, i.e. the key 

elements of direction of the “real business”. That being said, the place in 

which the main day-to-day management decisions are taken and executed 

cannot be disregarded.

Nevertheless, it is admissible that the administrative practice in this respect 

has also been influenced by the guidance resulting from paragraph 24 of the 

Commentary on Article 4(3) of the OECD Model Tax Convention,24 since 

Portugal has not made any observation on that paragraph. 

In any case, it is not possible to affirm that there is Portuguese doctrine 

regarding the interpretation of this connecting factor, nor is there any case 

law on the matter. 

However, in cases of doubt, taxpayers may request an advance ruling on the 

determination of a company’s tax residence based on the place of effective 

management, provided that the request satisfies the requirements laid down 

by law (article 68 of the General Tax Law).

19.1.3.2.  Residence status for IRC purposes

The status of residence in Portuguese territory is of utmost importance 

in defining the extension of tax obligations. The principle of universality 

of taxation, i.e. the principle of worldwide taxation, is established in art-

icle 4(1) of the IRC: “Corporate tax applies to all the income of collective 

persons and other entities having their head office or effective manage-

ment in Portuguese territory, including that obtained outside that territory.” 

Conversely, non-residents, according to article 4(2), are only liable to tax 

on income derived from a source located in Portuguese territory (limited 

taxation).

Tax residence may also determine whether a company will be subject to 

gross taxation (usually levied on income of non-residents) or net basis taxa-

tion and whether there is a possibility to further claim double tax relief. 

The residence of the payor or debtor of certain items of income is used to 

determine the source of certain items of income (e.g. interest, dividends, 

24. Although the use of the Commentaries on the OECD Model Tax Convention to 
support the interpretation of the provisions of domestic law remains controversial – above 
all, in situations not covered by a bilateral convention – there is at least one decision in 
favour, taken by an Arbitral Court in Case No. 1/2013-T (14 May 2013).
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royalties and service fees) and to impose withholding tax obligations on 

these entities.25

The tax residence of companies in Portuguese territory is not only important 

for the principle of worldwide taxation and as a criterion for the determina-

tion of the source of income, rates and rules of determination of taxable 

income, but it is also one of the conditions to be met for acceding to the 

special tax regime applicable to groups of companies.26

The IRC includes controlled foreign company (CFC) rules and also includes 

income of a resident company in the tax base that not only has a foreign 

source, but is also earned by foreign entities.

Portuguese CFC legislation applies when a Portuguese-resident company 

holds, directly or indirectly, a minimum shareholding of 25% (or of 10% 

when more than 50% of the share capital of the CFC is owned, directly or 

indirectly, by Portuguese-resident shareholders) if (i) the CFC is located in 

a list of “tax haven jurisdictions”; (ii) it is not subject to income tax; or (iii) 

the local statutory rate is lower than 60% of the IRC standard rate (21% in 

2016).

Under this rule, the income to be included in the tax base of the resident 

company will be calculated in accordance with the accounting rules of the 

controlled entity’s country of residence, in proportion to the entitlement of 

the taxpayer to receive profits of the entity. Losses of the entity will not be 

included in the tax base. If the CFC carries on active business in the country 

in which it is domiciled, its income will not be imputed to the taxpayer.

These rules do not apply to any CFC domiciled in an EU or EEA Member 

State if, in the latter case, a cooperation agreement on tax matters exists and 

if the Portuguese resident entity (i.e. the taxpayer) proves that the incorpora-

tion and functioning of the non-resident entity is based on valid economic 

reasons and that entity carries out any commercial, industrial, agricultural 

or service activity.

Despite the fact that the tax authorities are, pursuant to the general anti-

abuse rule (GAAR) in article 38(2) of the General Tax Law, entitled to 

challenge the transfers of residence to or from another country – in the 

case that they indicate tax avoidance practices, in which case the burden of 

25. PT: Corporate Income Tax Code (IRC), arts. 4(3)(c) and 94.
26. Art. 69(3)(a) IRC requires that all of the companies involved have both their statu-
tory seat and place of effective management located in Portuguese territory.
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proof lies with the tax authorities – there is no public knowledge that this 

has ever happened.27

The consequences of the application of the GAAR consist of the recalcu-

lation of the taxable base and the payment of interest and administrative 

penalties.

19.2.  Tax residence in an international context 

19.2.1.  Residence in tax treaties

With regard to the rules defining the division of taxing powers between con-

tracting states, the tax treaties concluded by Portugal apply only to residents 

of either or both states. This means that only persons treated as residents 

under Portuguese law and/or the law of the other contracting state (with rare 

exceptions, e.g. treaty with the United States) are included in the personal 

scope of the treaties.28

Most of the 69 tax treaties concluded by Portugal that are in force follow the 

wording of article 4(1) of the OECD Model Tax Convention (OECD MC), 

prevailing at the time of the negotiations, when establishing the relevant cri-

teria for residence. Hence, the domicile, residence, place of management or 

any other criterion of a similar nature are mentioned. Regarding companies, 

these criteria are interpreted in accordance with domestic law, in light of 

articles 2 and 4 of the IRC. 

However, in some tax treaties, article 4(1) deviates from the OECD MC, 

because it includes special additions (e.g. the criterion of the place of 

incorporation or the place of registration, or even the registered office or 

head office) or new provisions, accepted during the negotiation process 

in order to accommodate the particularities of the domestic regimes in 

27. It is true that recently, some news about the transfers of Portuguese companies to 
other European countries (Ireland, Luxembourg and the Netherlands) attracted a lot of 
public attention, but this news did not trigger any action by the tax administration. For 
instance, in 2012, the news that Jerónimo Martins, the owner of Portugal’s largest super-
market chain, sold his shares to the company’s Dutch subsidiary was the subject of broad 
debate in the media; see, for example, Agência de Notícias de Portugal, Holanda tem 
regime de SGPS “muito favorável”, (3 Jan. 2012), available at http://www.rtp.pt/noticias/
index.php?article=515090&tm=6&layout=121&visual=49 (last accessed, 23 Feb. 2018).
28. See Pires, supra n. 22, at 603.
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certain countries.29 This is the case with the conventions concluded between 

Portugal and, among others, Bahrain, Belgium, Bulgaria, Cape Verde, Chile, 

Colombia, Germany, Japan, Mexico, Panama, Peru, Saudi Arabia, South 

Korea, the United States, Venezuela and Vietnam.

Regarding the requirement of being “liable to tax”, it has been understood 

in line with paragraph 8.6 of the OECD Commentary on Article 4(1), which 

refers to an attribute of the person rather than the income, and therefore 

covers any entity (e.g. pension funds) subject to comprehensive taxation but 

exempt from tax on particular items of income, provided that the conditions 

laid down by law are fulfilled. Due to very particular reasons, a very limited 

number of tax treaties (e.g. paragraph 9 of the Protocol to the treaty with 

Brazil and article 17 of the treaty with the United States) contain limitation-

on-benefits clauses, excluding certain categories of resident companies from 

their scope.30

19.2.1.1.  Dual residence companies

In theory, a company incorporated in and with its statutory seat in Portugal 

and, for example, the place of effective management located in another 

state that relies on this criterion could lead to situations of double-residence 

companies, in light of article 4(1) of tax treaties with a wording similar to 

the OECD MC. However, in practice, no example of this is known.

The majority of treaties signed by Portugal adopt the criterion of the place 

of effective management as a tie-breaker rule to solve cases of dual resi-

dence, but there are some deviations from article 4(3) of the OECD MC. 

Since the concept of effective management does not carry the same mean-

ing in all states, there is a general consensus that the place of effective 

management should be interpreted according to the meaning provided in 

the Commentary on Article 4(3) of the OECD MC.

29. See M.M. Cordeiro Mesquita, As Convenções sobre Dupla Tributação, in Cadernos 
de Ciência e Técnica Fiscal no. 179, pp. 90-95.
30. The convention concluded with Spain includes in its Protocol a specific provision 
under which the treaty benefits provided under arts. 10, 11, 12 and 13 should not be avail-
able when dividends, interest, royalties and capital gains are obtained in a contracting state 
by a company resident in the other contracting state controlled, directly or indirectly, by 
non-resident by partners non-resident of that other state. It seems that this provision is 
addressed to a conduit company between the source state of the income and the persons 
who ultimately receive it.
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Some treaties (e.g. treaties with Chile, Estonia, Japan and Peru) concluded 

by Portugal provide that the issue of dual-resident non-individuals is settled 

by resorting directly to the mutual agreement procedure (MAP) without 

using any tie-breaker test. For example, some DTCs permit countries to 

choose using a case-by-case approach, incorporating a provision to settle 

the issue of dual-resident non-individuals through MAPs (e.g. the treaties 

with the Baltic countries), and in certain treaties, the provisions contain 

criteria that are to be considered for the MAP  (e.g. in the treaties concluded 

with Chile and Peru), while others do not (e.g. the treaties concluded with 

Canada and the United States). Furthermore, some treaties contain a pre-

sumption that, as long as there is no such agreement, a person other than an 

individual is not resident in either of the contracting states, and hence is not 

entitled to treaty benefits (e.g. in the treaties concluded with Canada, Chile, 

Peru and the United States).

There are other tax treaties that refine the place of effective management 

criterion test by adding the MAP (e.g. the treaties with China, Colombia, 

Japan, India and Turkey), and, if such an agreement is not reached, a person 

other than an individual is not resident in either of the contracting states 

and hence is not entitled to treaty benefits (e.g. the treaties with Colombia 

and Japan).

To the best of the author’s knowledge, the Portuguese tax authorities over 

the last few years have not initiated any MAPs concerning the application 

of the tie-breaker rule established in double tax conventions to settle dual 

residence conflicts of companies.

Regarding the meaning and content given to the predominant resolving dual 

residence criterion, i.e. the place of effective management, it should first be 

remembered that, in line with Vogel,31 “[t]he criterion ‘place of manage-

ment’ needs to be distinguished from the tie-breaker criterion “place of 

effective management” under Article 4(3) OECD and UN MC. While the 

latter is a Convention term that needs to be given an autonomous definition, 

the former refers to domestic tax law. It also needs to be distinguished from 

the term ‘place of management’ under Article 5(2) OECD and UN MC 

where it can be given a broader interpretation, but where there must be a 

fixed place of business”.

31. R. Ismer and K. Riemer, “Article 4” in E. Reimer & A. Rust (eds.), Klaus Vogel 
on Double Taxation Conventions, vol. 1 (Wolters Kluwer 2015). 
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As was also stated in section 19.2.1., in the IRC, the criterion of the “place 

of effective management” is used to make companies liable for tax on their 

worldwide income, but the IRC does not provide any definition or element 

that could support an interpretation, and this omission leaves room for the 

competent authorities to resort to the Commentary on Article 4(3) of the 

OECD MC.32

Of course, it must be recognized that the current gold standard of accept-

able tests to determine the place of effective management – above all, in 

the context of multinational corporate groups – creates a high degree of 

uncertainty, and therefore the combination of more than one test based on 

different criteria (e.g. the place of effective management, the place in which 

the company is incorporated or otherwise constituted or any other relevant 

factors) could reduce the probability of unresolved cases of dual residence.

An official position on the recommendation made in the OECD Base 

Erosion and Profit Shifting (BEPS) Report on Action 6 to abandon the tie-

breaker rule based on the place of effective management and leave the solu-

tion for cases of dual-resident companies to the MAP is still unknown. 

From a theoretical point of view, the recommendation seems to be on the 

right track because it relies on the examination and consideration of differ-

ent factors (i.e. the place of effective management, the place in which it is 

incorporated or otherwise constituted and any other relevant factors), but 

calls for close and intensive cooperation between the competent authorities 

of the states concerned, which could weaken its effectiveness.

19.2.2.  Tax implications of a cross-border change of 
residence

Following the decision of the ECJ in Commission vs. Portugal (Case 

C-38/10), which ruled that Portuguese exit taxation rules were in violation 

of the freedom of establishment enshrined in article 49 of the TFEU, art-

icles 83 and 84 of the IRC were amended by Law 2/2014.33

32. F. Sousa da Câmara, supra n. 18, at 118-119 proposes an interpretation of the 
“place of effective management” criterion in light of the day-to-day management and/or 
reinforced by an economic base criterion (closer economic ties).
33. On this topic, see Romão, Castro Caldas & Pichel, supra n. 6, at 247-249; A. Castro 
Caldas, “Exit Tax” no Código do IRC, Fiscalidade 34, pp. 35-55; F. Geraldes Simões, 
Emigração de Sociedades, Fiscalidade 40, Oct-Dec 2009, pp. 59-73; Courinha, supra 
n. 18, at 155-313; and A. Ribes, La cláusula exit taxation en la propuesta de Directiva 
Europea para luchar contra la elusión fiscal, Cronica Tributaria 159, pp. 165-182 (2016).
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In fact, the ECJ declared:

...by adopting and maintaining in force Articles 76 A and 76 B of the Corporation 

Tax Code (Código do Imposto sobre o Rendimento das Pessoas Colectivas), 

which are applicable in the case of transfer, by a Portuguese company, of its 

registered office and its effective management to another Member State or in 

the case of transfer, by a company not resident in Portugal, of some or all of the 

assets attached to a Portuguese permanent establishment from Portugal to an-

other Member State, and which prescribe the immediate taxation of unrealised 

capital gains relating to the assets concerned but not of unrealised capital gains 

resulting from purely national operations, the Portuguese Republic has failed 

to fulfil its obligations under Article 49 TFEU.

A s was acknowledged by Portugal in its written response to the Court’s 

question referred to in paragraph 12 of the judgment, “if the Court were to 

find that its legislation does restrict the exercise of freedom of establish-

ment, it would be incumbent upon it to introduce into its national legisla-

tion the possibility for companies wishing to transfer their seat to another 

Member State not to have to pay immediately the entire amount of the tax on 

unrealised capital gains that have been generated in Portuguese  territory”.

As a matter of fact, i n the judgment of National Grid Indus (C-371/10), 

the ECJ stated that “national legislation offering a company transferring its 

place of effective management to another Member State the choice between, 

first, immediate payment of the amount of tax and, secondly, deferred pay-

ment of the amount of tax, possibly together with interest in accordance 

with the applicable national legislation, would constitute a measure less 

harmful to freedom of establishment than the measures at issue in the main 

proceedings”.

In any case, the rules introduced to enforce the judgment of the ECJ only 

cover the emigration of companies, which comprises the transfer of both 

the statutory seat and the place of effective management and the transfer 

of assets and liabilities, and therefore, no provisions have been introduced 

concerning the immigration of companies, in particular on the value that 

should be attributed for tax purposes to the company’s assets and liabilities.

Moreover, the assets and liabilities entered in accordance with the applicable 

general rules are valued using the historical cost method, with no step-up.

In this respect, it should be noted that article 5(5) of Council Directive (EU) 

2016/1164 of 12 July 2016 laying down rules against tax avoidance prac-

tices that directly affect the functioning of the internal market (the ATAD) 
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provides that “[w]here the transfer of assets, tax residence or the business 

carried on by a permanent establishment is to another Member State, that 

Member State shall accept the value established by the Member State of the 

taxpayer or of the permanent establishment as the starting value of the assets 

for tax purposes, unless this does not reflect the market value”.

Furthermore, the receiving state may dispute the value of the transferred 

assets established by the exit state when it does not reflect such market 

value. Under this circumstance, the EU Member States could resort to exist-

ing dispute resolution mechanisms.

Portuguese tax law is silent on the consequences for the shareholders of an 

immigrating company.

Whenever a company transfers its tax residence (i.e. its statutory seat and 

place of effective management) to another EU Member State or a third 

country, it triggers the incidence of exit taxation under the regime estab-

lished in article 83 of the IRC.

The emigrating company will be subject to tax at an amount equal to the 

difference between the market value of the transferred assets at the time of 

exit and their value for tax purposes, except for assets that remain effectively 

connected to a permanent establishment located in Portugal.

The exit tax must be paid immediately for the entire amount determined 

according to the taxpayer’s tax return. However, the taxpayer may elect for 

a deferral of the tax payment in the case of a transfer of residence to another 

Member State or to a third country that is party to the EEA Agreement 

if it has concluded a mutual administrative assistance agreement on the 

exchange of information with Portugal or with the European Union on the 

mutual assistance for the recovery of tax claims, equivalent to the mutual 

assistance provided for in Council Directive 2010/24/EU:

(i)  by paying it in instalments over five years counting from the tax year of 

the transfer of the seat of residence or after the occurrence of one of the 

following events of realization;

(ii)  up to one year after the extinction, transmission, withdrawal of the assets 

transferred from the company’s activity or transfer of the assets for any 

reason, to a third country, except that is party to the EEA Agreement with 

the limitations above, in which case the payment must be made in respect 

of the part of the tax corresponding to the tax profit determined in relation 

to each identified asset.
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When the emigrating company chooses to defer the payment of tax, it will 

become chargeable if that company subsequently transfers its tax residence 

to a third country that is not party to the EEA Agreement if it has concluded 

a mutual administrative assistance agreement on the exchange of informa-

tion with Portugal or with the European Union on the mutual assistance for 

the recovery of tax claims, equivalent to the mutual assistance provided for 

in Council Directive 2010/24/EU.

If the taxpayer defers the payment in accordance with the regime above, 

interest may be charged, calculated according to the rates applicable to the 

late payment of taxes (juros de mora).

Aside from this, the emigrating company (the taxpayer) may also be 

required to provide a guarantee, determined on a case-by-case basis, prior 

to evidence of an actual risk of non-recovery.

This regime is considered compatible with the TFEU because it broadly 

complies with the orientations and limitations established by ECJ case law, 

in particular in National Grid Indus and Commission vs. Portugal. 

It is worth noting that the rule on exit taxation (article 5 of the ATAD) was 

designed according to the model of the provisions that have been adopted 

by several Member States, including Portugal. 

The Preamble to the ATAD clarifies that “the rule ensures compliance with 

the fundamental freedoms, in particular the freedom of establishment as 

well as fundamental rights as enshrined in the EU Charter of Fundamental 

Rights”.

The Portuguese tax rules on exit taxation do not address the consequences 

at the level of shareholders resulting from the emigration of a company.

19.3.  Final remarks

The criterion of the residence of a company should continue to play a key 

role as a factor for determining whether a corporate taxpayer is subject to 

tax on a worldwide basis. In a great number of tax treaties, this criterion was 

also elected to resolve the case of dual residence.

The challenges posed by the mobility of companies associated with the dif-

ficulties of determining the place of effective management have increased 
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enormously with the globalization of the economy, the development of 

information technology and the diversity of the forms of the functional 

structuring of companies.

The criterion of the place of effective management is a connecting factor 

that, despite its weakness, has the merit of being much more objective and 

requiring more factual elements due to its substantive nature, and is there-

fore less easily subject to manipulation than the formal connecting factors, 

such as the place of registration. 

Portugal, as a country that elects the place of effective management as one 

of the local connecting factors for determining a company’s residence, 

attaches great importance to this criterion in the context of domestic law as 

well as in tax treaties. 

The practical relevance of this criterion remains within the framework of tax 

treaties, since the new wording of article 4(3) of the Multilateral Convention 

to Implement Tax Treaty Related Measures to Prevent Base Erosion and 

Profit Shifting34 continues to choose the place of effective management 

as one of the relevant connecting factors for solving the problem of dual-

resident entities. 

It is thus justified that the criterion be made more robust, expanding the 

classic definition, taking into account other elements linked to the organi-

zational and material structure that support the implementation of the key 

management decisions taken at the top level (by the board of directors) in 

order to further scrutinize the economic ties established by a company in a 

particular place/territory.

Of course, regarding holding, finance and conduit companies, as a rule, 

the lack of strong economic links to a place/territory would require a quite 

different approach that fits the characteristics and modes of functioning of 

these businesses.

It will be interesting in the near future to ascertain the impact of the harmo-

nization of exit taxes and the enhancement of administrative cooperation 

between tax authorities on the cross-border transfer of company residence.

34. Text released by the OECD on 24 Nov. 2016.
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Elena Kilinkarova,* Evgeniy Pustovalov,** 

Andrey Savitsky*** and Evgeniy Zakharov**** 

20.1.  Civil law, corporate law and other non-tax areas 

The concept of tax residence lies at the core of corporate income taxation, 

but other areas of law also use similar legal constructions to reflect the 

connection between the company and the state. In Russian law, these are 

in particular rules on the personal law of the company (“legal entities” in 

terms of Russian legislation) in civil law and rules on residency in exchange 

control law and customs law.

20.1.1.  Civil law

Under Russian law, the status of the company is defined by the personal 

law (lex societatis) set in the Civil Code of the Russian Federation (Civil 

Code). Russian legislation does not use concepts of residence or domicile 

for companies. In academic literature, the term “nationality of a legal entity” 

is used with regard to the link between the company and the state, but this 

term is not used in legislation.1

Article 1202 of the Civil Code defines the personal law of the legal entity 

as the law of the state of incorporation. Lex societatis governs the applica-

bility of the status of a legal entity, the legal form of the legal entity, the 

requirements of the legal entity’s name, the rules on setting a legal entity, 

its reorganization and liquidation, including rules of succession, the content 

of the legal capacity of the legal entity, the procedure of acquisition of civil 

* Elena Kilinkarova is Associate Professor at the Saint-Petersburg State University.
** Evgeniy Pustovalov is a lecturer at the Ural State Law University.
*** Andrey Savitsky is Associate Professor at the Ural State Law University.
**** Evgeniy Zakharov is a lecturer at the Ural State Law University.
1. All references hereon refer to literature in the Russian language. L.A. Luntz, The 
course of private international law (Spark, 2002), 2002, p. 20; A.O. Inshakova, I. S. 
Turbine, Aspects of determining of the nationality of the legal persons in the updated Civil 
Code of the Russian Federation, Laws of Russia: Experience, analysis, and practice. 2015, 
vol. 6, pp. 36-40.
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rights and assumption of civil duties, in-house relations, in particular, the 

relations between a legal entity and its founders and a legal entity’s cap-

acity to be liable for its obligations. The elements of the legal entity’s status 

that are governed by its personal law are not limited to the list provided in 

article 1202 of the Civil Code.

Generally, the rules on the personal law of the legal entity are not subject to 

discretion and companies cannot choose the applicable law. An exception to 

this rule was introduced in 2013 for the lex societatis rules on the liability of 

the legal entity’s founders for the obligations of the entity. In general, it is 

the personal law of the legal entity (that is, the law of the state of incorpora-

tion) that governs the liability of the legal entity’s founders for the entity’s 

obligations. An exception is made for legal entities that were incorporated 

abroad but principally do their business in Russia – the creditor of the legal 

entity is entitled to decide whether the law of the state of incorporation or 

the Russian law shall define the liability of the founders of the entity or other 

persons that can determine the legal entity’s actions. 

Under Russian law (including case law),2 lex societatis for bankruptcy will 

be based on the general rule that defines the personal law of the company 

as the law of the state of incorporation. Technically, the insolvency law 

in Russia applies to all legal persons3 and bankruptcy proceedings can be 

carried out in relation to foreign debtors. However, due to the procedural 

peculiarities of bankruptcy, it is practically impossible to apply them to 

foreign debtors. 

As the personal law of the legal entity is defined as the law of the state of 

incorporation, it is worth noting that, under Russian law, the legal entity is 

deemed incorporated from the moment of the entry of the relevant record 

in the unified state register of legal entities. For foreign companies, the state 

registration of a legal entity (and therefore the personal law of the entity) 

can usually be shown by an extract (certificate) from the national register 

of companies or by another equivalent document.

In the Russian Federation, the registration of legal entities is carried out by 

the tax authorities.4 This registration is done by territorial tax authorities 

on the basis of a set of documents that includes an application, a resolution 

2. Federal arbitration court of the Moscow District, 2014, A40-15723/08-56-129; 
ICAC at the Russian Federation Chamber of Commerce and Industry, 2005, 163/2003. 
3. Federal Law on Insolvency (Bankruptcy), 2002, art. 2.
4. Federal Law on State Registration of Legal Entities and Individual Entrepreneurs, 
2001. 
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on establishing a legal entity, foundation documents of a legal entity and a 

document confirming payment of a state duty. 

Until recently, registration consisted only of a formal notification. In particu-

lar, the tax authorities did not check whether the created entity had a pres-

ence not only in the place that was indicated in the foundation documents, 

but also in general in the territory of the Russian Federation. Nowadays, the 

tax authorities may refuse to register a legal entity if information about the 

location of the company is unreliable,5 and due to provisions of the Civil 

Code the authorities are obliged to check the accuracy of the information 

included in the register of legal entities. Since 1 January 2016, in the case 

of reasonable doubt about the reliability of information to be included in 

the register of companies, tax authorities register a legal entity only after the 

special checking procedure has confirmed the reliability of the information.6 

The courts support such a practice of refusal to register on the grounds of 

unreliable information.7 

In general, under Russian civil law, entities with foreign law as lex societatis 

have the same rights as Russian entities. However, there are a number of 

exemptions from this national regime. For example, foreign legal entities 

(entities set up under foreign law) can act within the territory of Russia 

through a branch or a representative office only after the accreditation,8 

foreign companies are not allowed to acquire agricultural land9 and land in 

the state border zone10 and foreign legal entities need to obtain special per-

mission to perform certain types of transactions, involving the establishment 

of control over a business entity of strategic importance.11 

There are not so many cases on lex societatis due to the use of the incorpora-

tion criterion. Disputes on the personal law of legal entities may be initiated 

by (i) the counterparties of the legal entity, (ii) the state executive bodies 

(on their own initiative or on the initiative of other persons who contact 

5. Id., art. 23. 
6. Id., art. 9, sec. 4.
7. For example, the decision in Case No. A03-2294/2011 indicates an attempt to change 
the location of the organization for residential apartment in another region. The owner of 
the premises did not give consent to the executive body of the company to have a seat in 
their apartment. The registration authority refused in registration – the court upheld it in 
this refusal. 
8. Federal Law on Foreign Investment in the Russian Federation, 199, art. 22, sec. 4.
9. Federal Law on the Turnover of Agricultural Land, 2002, art. 3.
10. Land Code of the Russian Federation, 2001, art. 15, part 3.
11. The Federal Law on the Procedure for Foreign Investment in Business Entities of 
Strategic Importance for National Defense and State Security, 1998. 
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them) and (iii) the court itself if it determines the relevant circumstances. 

An example of case law on lex societatis is the decision of the Supreme 

Commercial (Arbitrazh) Court of 2014, where an error in the definition 

of lex societatis was corrected as the legal person was originally wrongly 

qualified as having Russian law as its personal law.12

20.1.2.  Public law

In Russian public law, special rules on residence could be found in foreign 

exchange control law and customs law. 

The incorporation test to define residence is used in Russian legislation 

for currency regulation (foreign exchange control law) with Russian resi-

dents having limited rights to carry out currency transactions. Legal entities 

that are established in accordance with Russian legislation, their branches 

and representative offices outside the Russian Federation are regarded as 

Russian residents, while legal entities established in accordance with the 

foreign law, as well as their branches and representative offices, are non-

residents. There is no possibility for legal entities to change their residence 

on any grounds. 

In customs law, the special residency regime is established for customs 

applicants – under the provisions of the Customs Code of the Eurasian 

Customs Union,13 the company can declare goods only in the state of its 

incorporation. The abolishment of the residency regime of declaration of 

goods can be made through a treaty between member states of the Customs 

Union. The need for this change is widely discussed among academics and 

practitioners.

20.2.  Tax law 

20.2.1. Historical background 

Until 2015, Russian tax legislation did not use the terms “tax residence”, “tax 

resident” and “tax non-resident” with respect to companies (the Tax Code 

uses the term “organization” instead of the civil law term “legal entity”; 

hereon, the authors will use the terms “organization” and “company” as 

12. Presidium of Supreme Arbitration Court of the Russian, 2014, 17972/13. 
13. Customs Code of the Customs Union, 2009, art. 368. 
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synonyms). Criteria of tax residency were defined only for individuals,14 

however this does not mean that all companies were taxed on the same 

basis. 

For the purposes of corporate income taxation, Russian tax legislation 

divided legal entities into Russian and foreign organizations on the basis 

of a formal incorporation criterion. Russian organizations were defined as 

legal entities incorporated in accordance with Russian legislation. Foreign 

organizations were defined as legal entities, companies and other corpo-

rate entities with civil legal capacity incorporated in accordance with the 

legislation of a foreign state, international organizations and branches and 

representative offices established in Russia of the mentioned legal entities 

and international organization.15 

Russian organizations were subject to unlimited tax liability on their world-

wide income, while taxation of foreign organizations differed depending 

on whether such foreign organizations had or did not have a permanent 

establishment in Russia. Russian companies paid corporate income tax on 

their profit, that is, their worldwide income reduced by deductible expenses. 

Foreign companies that operated in Russia via permanent establishments 

were taxed on their profit defined as income attributed to the permanent 

establishment reduced by the amount of deductible expenses of the perma-

nent establishment. A foreign company with no permanent establishment in 

Russia was taxed on certain types of income whose source is in Russia but 

no deductions were allowed.16 

An institution of tax residence for companies has been incorporated into 

the Tax Code in 2014 and enacted since 1 January 2015.17 Two criteria are 

now used to determine the residence of companies – the incorporation test 

and the management test.

The above-mentioned classification of organizations into Russian and for-

eign on the basis of an incorporation test has been left untouched and, for 

the purposes of corporate income taxation, foreign organizations that are 

recognized to be Russian tax residents have the same status as Russian orga-

nizations. This legal construction may seem strange, but it was handier not 

14. Tax Code, art. 207.
15. Id., art. 11.
16. Id., arts 247, 309.
17. Federal Law on Amendments to Parts One and Two of the Tax Code of the Russian 
Federation (as regards taxation of profits of controlled foreign companies and income of 
foreign entities), 2014.
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to rewrite the whole chapter on corporate income taxation that originally set 

different taxation regimes for Russian and foreign organizations. Although 

the change in terms – “Russian organizations” into “Russian tax residents” 

and “foreign organizations” into “foreign organizations that are Russian tax 

non-residents” would be more logical, though undoubtedly more compli-

cated for lawmakers.

20.2.2.  Tax residence of foreign companies: 
Management test

The criteria of tax residence for the purposes of corporate income taxation 

are defined in article 246.2 of the Tax Code. According to this article, two 

criteria – incorporation and management – are now used to determine the 

residence of companies.

The following organizations are regarded as Russian tax residents: 

– Russian organizations;

– foreign organizations recognized as Russian tax residents under the 

double taxation treaties (DTTs) of the Russian Federation, for the pur-

poses of application of such DTTs; and

– foreign organizations with a place of management in Russia, if other 

rules are not set in Russia’s tax treaty. 

Organizations are regarded as Russian or foreign on the basis of the incor-

poration test (for the definition, see section 20.2.1.).

Under the current version of article 246.2 of the Tax Code, the Russian 

Federation shall be deemed a place of management of the foreign company 

if at least one of the following conditions is fulfilled with respect to the 

company:

– the executive body (executive bodies) of the organization regularly car-

ries out its activities in relation to this organization from the territory of 

the Russian Federation, with activities not being regarded as regular if 

this activity in Russia is significantly less than in any other state; or

– the persons authorized and responsible for planning, directing and con-

trolling the activities of the company mainly carry out their activities in 

the form of governing management of the foreign organization in Russia.

There is an exception to this rule for investment funds – an investment fund 

cannot be regarded as Russian tax resident solely if its managing person was 

deemed to be a Russian tax resident and carried out management activities 
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on the assets of the fund in Russia. What a “managing person” means in this 

provision is not specified in the corresponding paragraph of article 246.2.

If a foreign organization can prove that the above-mentioned criteria are ful-

filled in respect to any other state, the Russian Federation shall be deemed 

as place of management of the foreign organization if at least one of the 

following conditions is fulfilled:

– the bookkeeping or managerial accounting of the organization (except 

for some types of accounting activity) is held in Russia; or

– the record keeping of the organization is held in Russia; or

– the staff operational management is held in Russia. 

These rules for the definition of the place of management were retroactively 

enacted in June 2016 instead of the original rules that were criticized for 

being contradictory and illogical in respect to relations between basic and 

additional conditions as well as for the mixture of elements of strategic and 

day-to-day management. The updated hierarchy of criteria has become more 

logical, but the mixture of elements of strategic and day-to-day management 

remains. 

Alongside the above-mentioned criteria of the management test of tax resi-

dency, there are certain provisions in the Tax Code that are worth noting. 

Firstly, there are activities that are tax neutral for the establishment of tax 

residence based on a management test:

– preparation and decision-making on questions that fall under the com-

petence of the general meeting of shareholders;

– preparation for the meeting of the board of directors; and

– execution of planning and control activities.

Secondly, despite any other circumstances, a foreign company that conducts 

a business activity with its own qualified personnel and assets in another 

state that has a tax treaty with Russia shall be regarded as not having a place 

of management in Russia.

Thirdly, a foreign company that has a permanent establishment in Russia 

may declare itself a Russian tax resident even if it does not have a place 

of management in Russia. Such companies that have opted for the status 

of a Russian tax resident can withdraw from being a Russian tax resident 

at any time. Among the advantages that can encourage a foreign company 

to declare itself a Russian tax resident are that the status of a Russian tax 
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resident frees the entity from the risk of applying the beneficial owner18 and 

controlled foreign companies rules,19 and also allows the company to use 

the reduced tax rates for dividends.20

This voluntary way of becoming a Russian tax resident is also available 

for companies that conduct certain types of activities and have a certain 

structure of income. For example, companies that fall under the notions of 

“active foreign holding company” or “active foreign subholding company” 

can become a Russian tax resident only on their own initiative. Companies 

qualify as active if they have a certain structure of income, where passive 

income (as defined in the Tax Code) does not exceed 20%. To qualify as a 

foreign holding company, 75% of the shares of the foreign company should 

be owned by a Russian tax resident for at least 365 subsequent days and, to 

qualify as a foreign subholding company, 75% of the shares of the foreign 

company should be owned by a foreign holding company for at least 365 

subsequent days. The same special rules on acquisition of the status of 

Russian tax residency apply to foreign companies that take part in conces-

sion projects, that are operators of new sea petroleum commodities deposits 

or direct shareholders of such operators and companies that take part in 

certain types of activity in international shipping. Changes are allowed on 

the list of exemptions and the list has already been amended several times.21

Finally, in line with the tax policy on the so-called “deoffshorization” of the 

Russian economy and current regulation of almost tax-free liquidation of 

foreign companies owned by Russian tax residents, rules on tax residency 

will not be applied to foreign companies liquidated before 1 January 2018.

20.2.3.  International cooperation and tax residence 
assessment

According to the majority of Russian DTTs (mainly article 4(2)(с)), the 

competent authorities will resolve any tax residence conflict by a mutual 

agreement procedure (MAP). However, neither the procedure, nor other 

instruments for a MAP have been yet implemented in the tax laws or by-

laws. To the authors’ knowledge, there is no concrete example of mutual 

agreements or special arbitration procedures regarding the tax residence with 

particular foreign competent authorities. It is noteworthy that information on 

18. Tax Code, art. 7. 
19. Id., ch. 3.4.
20. Id., art. 284, sec. 3.
21. Id., art. 246.2, sec. 6. 
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engagement in any MAP or other procedure is usually not publicly available 

and transparent and the Federal Tax Service and the Ministry of Finance 

tend to reject any private inquiries regarding such information.

The only Russian DTT that provides for arbitration is the tax treaty between 

Russia and the Netherlands. According to article 26(5) of the Russia-

Netherlands DTT, if the MAP was not successful and a dispute remains 

between the competent authorities of contracting states, an independent 

tax arbitration may be initiated by the competent authorities of contracting 

states. The decision of this arbitration is decisive for the contracting states 

and for taxpayers. 

Given that national tax law and by-laws do not provide for any rules either 

for a MAP or for tax arbitration or another instrument, the only support 

available to a taxpayer is a short guidance how to apply for a MAP on the 

Ministry of Finance’s website.22 Thus, tax residence issues might hypotheti-

cally be resolved through a MAP or tax arbitrage (if available), although no 

clear procedure has been set up.

20.2.4.  Tax implications of tax residence 

As of 1 January 2015, Russia introduced corporate tax residence based on 

two criteria – the incorporation test and the management test. Before 2015, 

only the incorporation test was used (see sections 20.2.1. and 20.2.2.). From 

the very beginning of present-day corporate income taxation, residents have 

been taxed on the worldwide basis. Worldwide taxation is not the only ele-

ment of a tax resident status – a company could enjoy certain tax prefer-

ences available to tax residents only, such as reduced tax rates (e.g. 0%) for 

certain types of income, relief from economical double taxation of divi-

dends, possibility to apply corporate tax consolidation regime, and so on.23

The Russian tax residency status of the payor/beneficary can create a neces-

sary nexus with Russia to justify the taxation of the income received by or 

paid to non-residents. For example, foreign companies (tax non-residents) 

with no permanent establishment in Russia are taxed on certain types of 

income whose source is in Russia, including income received from Russian 

tax residents – e.g. dividends and interests. Tax residence is vital for the 

taxation of controlled foreign companies (CFCs), because only a Russian 

22. http://old.minfin.ru/common/img/uploaded/library/2012/03/Provedenie_vzaimoso
glasitelnoy_protsedury.pdf.
23. Tax Code, art. 284 on tax rates, ch. 3.1 on the tax consolidation regime. 
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tax resident may be regarded as a controlling person whose taxable base will 

be increased by a CFC’s profit.

20.2.5.  Challenge of tax residence and anti-avoidance rules

According to article 45 of the Tax Code, tax authorities have the right to 

challenge the taxpayers’ status and, in this case, the tax assessment must 

be supported by the judicial decision. However, there is almost no case law 

with regard to challenging corporate tax residence. Before 2015, the status 

of taxpayers could be easily established from the information from the uni-

fied state register of legal entities, and not enough time has passed since the 

introduction of the management test in 2015. 

There is a category of tax disputes that concerns the residence of foreign 

companies but it has to do with the resident’s status in the contracting state 

when the DTT is being applied. In such case law, tax authorities deny for-

eign tax resident status based on formal reasons, such as the expiry of a 

residence certificate,24 etc.

When tax residence is challenged, the burden of proof is on the tax authori-

ties and, foreseeably, the challenge will be based on an analysis of relevant 

facts and circumstances in order to establish whether the place of manage-

ment is in Russia. Although there is a rule in the Tax Code that all doubts 

shall be interpreted in favour of the taxpayer, this does not mean that it is 

recommended for the taxpayer to be passive in court.

If the tax authorities successfully challenge the tax residence status of a 

foreign company and prove it to be a Russian resident, additional corporate 

income tax, penalties and fines (20% or 40% of the underpaid tax) will be 

charged.25

As of 1 January 2015, alongside the new rules on tax residence, rules on 

the taxation of CFCs were introduced. These rules allow the income of 

non-resident companies to be subjected to full domestic taxation, as if they 

were resident companies, but formally it is the controlling person not the 

controlled foreign company who becomes the taxpayer. 

24. Presidium of Supreme Arbitration Court of the Russian Federation, 2007, 13225/06; 
Presidium of Supreme Arbitration Court of the Russian Federation, 2007, 1646/07; Supreme 
Court of the Russian Federation, 2014, 305-ЭС14-1210.
25. Tax Code, arts 120 and 122.
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20.2.6.  Tax residence and other taxes on companies

The tax residence of companies is a notion that is used in Russian legislation 

only with respect to corporate income taxation. As for other taxes, there may 

be differences in tax regimes for Russian and foreign companies, with the 

criterion being the place of incorporation of the company. The tax residence 

is not exploited in other taxes to justify taxing powers, but the tax residence 

of a person or criteria equal or similar to those used for tax residence deter-

mination may be relevant for taxation. 

As for the value added tax (VAT), all organization are taxpayers of this tax 

irrespective whether they are incorporated under Russian or foreign law. 

However, there are some special rules set up for foreign VAT taxpayers – a 

foreign company having several subdivisions in Russia may choose a sub-

division through which it will file tax returns and pay tax on the operations 

of all its subdivisions. Another special rule is set up for foreign companies 

that are not registered with tax authorities as VAT payers – they pay VAT 

on a withholding basis.

At the same time, criteria equal or similar to those used for tax residence 

determination may be relevant for VAT purposes when determining the 

place of supply of services. Certain services (works) are assumed to have 

been supplied in Russia, provided a buyer carries on activities in Russia 

(trademark use, software development, consulting and legal services, etc.) 

and such a place may be determined, e.g. by place of management or place 

of managing body. Other services are deemed to have been supplied in 

Russia, provided a supplier carries on activities in Russia and such a place 

may also be determined by the place of management or place of managing 

body.26 Thus, similar criteria (the place of management or place of manag-

ing bodies) are used in both VAT and corporate tax for different purposes, 

but they have the same aim – justifying the taxing powers. It is likely that 

the case law on determining a place of management for VAT purposes 

might impact the case law on determining the tax residence for corporate 

tax  purposes, and vice versa.

For property tax purposes, the law formally does not exploit the residence 

concept, nevertheless all taxpayers of this tax are divided into two catego-

ries: (i) Russian organizations and (ii) foreign organizations and those with 

a permanent establishment in Russia or without a permanent establishment 

26. Tax Code, art. 148, sec. 1. 
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in Russia.27 Property tax introduces worldwide property taxation for Russian 

organizations (i.e. tax residents under the incorporation criterion) and likely 

for foreign organizations with permanent establishments in Russia – both 

are obliged to pay property tax in Russia on the fixed assets abroad. It is 

also noteworthy that only corporate income tax (article 246(5) of the Tax 

Code) equates foreign organizations recognized as Russian tax residents 

to Russian companies. It would be reasonable to expect the same effect in 

property taxation, but tax law does not always apply analogously in Russia. 

20.3.  Residence in (tax) treaties 

20.3.1.  Russian DTTs and OECD MTC

Nowadays, Russia has a rather large network of tax treaties, with the vast 

majority of them being conventions for the elimination of double taxation 

with respect to taxes on income and on capital and the prevention of tax eva-

sion and avoidance (DTTs). As of 1 November 2016, Russia had 80 DTTs 

with 81 countries in force, and the majority of these treaties were signed 

in the 1990s.

All DTTs concluded by the Russian Federation contain article 4 on resi-

dence. It seems that most article 4s of Russian DTTs may be attributed 

to the OECD Model (UN Model 2001) with certain observations, as they 

are generally composed of three paragraphs with appropriate wording and 

contain the second sentence of the article 4(1) (“source” clause). 

Minor deviations from the OECD Model (UN Model 2001) may be found 

in article 4(1) in DTTs with Kuwait,28 New Zealand,29 South Africa,30 the 

UAE31 and the United States.32 DTTs with Armenia, Argentina, Australië, 

27. Id., art. 374.
28. Art. 4(1) defines term “resident” with respect to each party, e.g. with respect to 
Kuwait, it includes any natural person with permanent home and citizenship of Kuwait; 
a company incorporated in Kuwait; Government; other governmental body (…) and any 
entity incorporated in Kuwait by its Government or any other governmental body listed 
above jointly with the same bodies of other states.
29. With respect to New Zealand, resident means any person regarded as resident for 
tax purposes of New Zealand.
30. Art. 4(1) defines term “resident” with respect to each party, e.g. for South Africa it 
comprises any natural person which is habitually resident in South Africa and any legal 
person (excluding partnership) place of effective management of which is in South Africa.
31. “Resident” excludes any individuals.
32. In the case of income derived by a partnership, trust, or estate, residence is determined 
in accordance with the residence of the person liable to tax with respect to such income.
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Egypt, France, Indonesia, Japan, Mali, Norway, Sri Lanka, the UAE and 

the United States look different from either Models with respect to some 

paragraph(s) as they, for instance, may be omitted (see, for example, the 

DTTs with Armenia, Japan and Mali).

It is also noteworthy that some Russian DTTs have provisions on excluded 

and included companies. For example, partnerships are excluded from being 

residents under treaties with Mexico, the United Kingdom, the United States 

and South Africa. On the other hand, partnerships are expressly included 

in definition of a person in DTTs with Albania, Canada, India, Namibia, 

Philippines, Saudi Arabia, Switzerland and Vietnam (articles 3(1)).

20.3.2.  Definition of a resident

For the definition of a resident of a contracting state, Russian DTTs gener-

ally refer to the concept of residence adopted in the domestic legislation – 

the place of domicile, place of residence, place of management, place of 

incorporation and any other criterion of a similar nature. Only 16 DTTs33 

do not contain a “registration/incorporation” clause in article 4(1) as an 

example of a residence criterion, although this does not mean they adhere 

to the OECD Model.

The majority of Russian DTTs (approximately 75%) comply with a “source” 

clause in article 4(1) of the OECD Model (UN Model 2001) – a provision 

that a person is not considered a resident of a contracting state if this person 

is subject only to a taxation limited to the income from the source in that 

state or to capital situated therein. 27 DTTs34 tend to follow the UN Model 

(1980 and prior to 1999) with respect to article 4(1) and do not contain the 

second sentence in article 4(1).

The Russian Federation has 78 signed investment agreements (59 of them 

are in force now). Apart from the DTTs that require a legal entity to be a 

tax resident of one of the contracting states, the bilateral investment treaties 

concluded by Russia generally require the investor to be incorporated under 

the legislation of a contracting state and sometimes add requirements for 

33. See the DTTs with Australia, Albania, Algeria, Canada, China, Malaysia, Mali, 
Malta, New Zealand, Turkey, Philippines, Switzerland, Japan and the United Kingdom.
34. See the DTTs with Algeria, Armenia, Bulgaria, Brazil, Canada, China (1994), 
Egypt, India, Indonesia, Iran, Japan, Korea, Luxembourg, Macedonia, Malaysia, Mali, 
Mongolia, Namibia, Oman, Qatar, Saudi Arabia, Singapore, Slovenia, Sri Lanka, South 
Africa, Turkey and Vietnam.
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the investor to have its seat in that state and invest (being able to invest) in 

the territory of the other contracting state. None of the investment agree-

ments provides for the definition of resident or residence for tax purposes, 

the tax legislation of the country of tax residency of investor will cover all 

taxation issues. 

It is likely that Russian case law on article 4(1) is not familiar with the 

problem of “liable to tax” expression, at least there were no sound cases 

concerning this concept. In Russian case law, the expression “liable to tax” 

is generally used with respect to the general obligation of a taxpayer to pay 

legally imposed taxes, namely the problem of participation of a third party 

in the process of a tax payment.35 

20.3.3.  Tie-breaker rule

The majority of Russian DTTs establish a tie-breaker rule on dual-resident 

companies based on the management test (50 DTTs) or incorporation test 

(8 DTTs). More than 20 DTTs provide a tie-breaker rule with a MAP, and 

some of them are close to the wording of a tie-breaker rule recommended in 

the Final Report on Action 6 of the OECD Base Erosion and Profit Shifting 

(BEPS) Project. The MAP procedure is provided for in article 4(3) of DTTs 

with Argentina, Belarus, Chile, Estonia, Finland, Japan, Israel, Indonesia, 

Iceland, Kazakhstan, Korea, Latvia, Lithuania, Mexico, Namibia, Norway, 

Singapore, Sri Lanka and the United States. Additionally, a MAP is used in 

DTTs with Argentina, Egypt, Norway, France and the United States with 

respect to double residence of persons other than a natural person or a com-

pany. The DTT with Cyprus provides for that if the place of effective man-

agement cannot be determined, the competent authorities will endeavour to 

mutually agree on the place of effective management in each case consider-

ing all relevant factors.

20.3.4.  Limitation on benefits rules

DTTs concluded by the Russian Federation do not usually include limi-

tation on benefits (LOB) rules. However, LOB rules are provided for in 

DTTs with Australia, Brazil, Chile, Estonia, Indonesia, Israel, Lithuania, 

35. For instance, the Constitutional Court of the Russian Federation, 2004, 41-O. It 
should be noted that recently the Tax Code has been amended to allow third parties to 
pay taxes for the taxpayer. 
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Singapore, Spain (Protocol 1998), the United Kingdom and the United 

States. Recently, LOB rules were introduced in new treaties with Belgium 

(2015), China (2014), Malta (2013), and Protocols to DTTs with Singapore 

(2015), Cyprus (2010) and Luxembourg (2011).

Despite all LOB rules being devoted to limitation of certain treaty benefits, 

they are designed in a different manner. Some DTTs refer to abusive aims of 

treaty benefits claimed by a resident (person) and limit all or certain benefits 

in such instances (see, for example, the DTTs with Chile, Estonia, Singapore 

and Lithuania). The other DTTs introduce objective tests to be observed 

by a person in order to qualify for a benefit (see, for example, the DTTs 

with Brazil, the United States and the Protocol to the DTT with Spain), for 

instance shareholding threshold (50% and more) for non-residents, etc.

20.4.  Tax implications of the cross-border change 
of residence 

Cross-border change of residence is quite a new topic for Russia, both in 

civil and tax law. Evidently, cross-border change of residence could be a 

result of a voluntary decision of a taxpayer to transfer domestic tax resi-

dence or of an administrative assessment based on the challenge of a foreign 

tax residence declared by the company.

The mechanism of corporate immigration is unknown in Russian civil law 

and it is therefore considered as prohibited because there are no possibilities 

for the Russian companies to change their lex societatis. Russia does not 

have a specific procedure for the transfer of the registration of a company 

incorporated in Russia to a company of another state. 

As for the tax law, there is no possibility to change the tax residence for 

Russian companies because for these companies residence is based on the 

place of incorporation. For a company incorporated under Russian law, reor-

ganization or liquidation of the company is the only way to cease being a 

Russian tax resident. That is the main reason why there are no exit or trailing 

taxes in Russia. 

The possibility to change tax residence appeared in 2015, with respect to 

foreign companies, after the introduction of a management test of tax resi-

dence. As of 2015, the Russian tax authorities have the opportunity to chal-

lenge the foreign tax residence declared by the foreign company and some 

foreign companies (see section 20.2.2.) have an opportunity to opt for the 
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status of a Russian tax resident and withdraw from being a Russian tax 

resident at any time.

The general tax consequence of the change of residence of a foreign com-

pany is that the company becomes liable for a worldwide taxation in Russia, 

the same as with the taxation of Russian companies. Russian tax residents 

pay corporate income tax on their profit – their worldwide income is reduced 

by deductible expenses. Changing the tax residence of a foreign company 

can also make it necessary to apply a tie-breaker rule in a DTT.

As mentioned in section 20.2.6., tax residence is the notion that is used 

only with respect to corporate income tax. For VAT and property taxation, 

different regimes are used for companies based only on the place of their 

incorporation. Foreign companies cannot apply for special taxation regimes 

available for Russian companies because these regimes relate not only to 

income taxation. 

20.5.  Policy issues 

Analysis of publications in leading Russian legal journals shows that very 

limited discussions on the residence of foreign entities took place until 

2011. Work on the bill and the debate on the issue as a whole received a 

significant “push” in 2013 from the President of the Russian Federation. In 

his message to the Federal Assembly, he said that there was a need to tax the 

profits of foreign companies that belong to the Russian owners with respect 

to Russian tax rules.36

The concept of “tax residence of companies” is fairly new to the Russian 

tax system. According to some experts and researchers,37 up to 2015, the tax 

legislation contained a gap and a number of entities, nominally established 

outside of the Russian Federation, used this gap in order to obtain some tax 

advantages.38 

36. Message from the President of the RF to the Federal Assembly, 2013. 
37. K.N. Dmitrieva, Problems of definition of tax residency in Russia, Taxes. 2011. 
vol. 2; V.V. Eremenok, The tax residency of legal entities: what will it be in Russia? Law 
and Management. XXI Century. 2013, vol. 4; A. Kireeva, A. Zolotareva & S. Shatalov, 
Problems of Definition of Residency for Tax Purposes: Prospects for the Development of 
Russian Law Part 2, online at SSRN: http://dx.doi.org/10.2139/ssrn.2273167. 
38. This was noted as one of the reasons for the introduction of the institution. See the 
explanatory note to the draft of the federal law “On Amendments to Parts One and Two 
of the Tax Code of the Russian Federation (as regards taxation of profits of controlled 
foreign companies and foreign entities income)”. 
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The tax authorities could not extend the Russian taxation to such entities by 

applying the concept of permanent establishment, nor by using the criterion 

of place of effective management of a foreign entity as a critical feature of 

creating a permanent establishment in the Russian Federation.

According to the fiscal authorities, the principle of “place of effective 

management” ties a foreign entity to the tax jurisdiction of the Russian 

Federation much more than the principle of a permanent establishment.39 

This is due to the fact that the required threshold, or the degree of “pres-

ence” of a foreign person for the charge of tax liability in the Russian 

Federation is significantly reduced.

Referring to the opinion of the taxpayers and experts working for consulting 

companies,40 the introduction of this legislation posed a significant threat 

to all foreign companies that are members of the Russian corporate group 

companies (holdings) and are controlled by and ruled from the Russian 

Federation. Such tax planning schemes have been quite common in Russia’s 

jurisdiction prior to the entry into force of the amendments to article 246.2 

of the Tax Code.

Nowadays, business owners must make a difficult choice. The first option 

is to make the foreign entity that meets the CFC criteria a tax resident of 

the Russian Federation, then withdraw its income from the taxation regime 

of CFC and tax its income on the worldwide basis. The second option is to 

create so-called economic content (economical substance) for the recogni-

tion of the organization as separate and independent non-resident. However, 

this second option is connected with the possibility of recognition of such a 

company as a CFC with the related tax consequences for the controlling per-

son.41 Finally, there is a third choice – liquidate a foreign company. Current 

regulation provides almost tax-free liquidation of foreign companies owned 

by Russian tax residents – rules on tax residency will not be applied to 

foreign companies liquidated before 1 January 2018 (this period may be 

extended by 1 year under certain circumstances).42

39. Partly this is indicated in the main directions of the tax policy of the Russian 
Federation for 2013 and the planning period of 2014 and 2015 (approved by the govern-
ment of the Russian Federation, 2013). 
40. A. Zaharov & V. Eremenok, What the tax resident status threatens to the company 
// http://www.forbes.ru/mneniya-column/konkurentsiya/248286-chem-grozit-kompanii-
status-nalogovogo-rezidenta. 
41. A.I. Savitsky, Tax residency as a key feature of the controlling entity: experience 
BRICS, Herald of the Arbitration Court of Moscow District. 2015, vol. 4.
42. Tax Code, art. 217, sec. 40 and art. 277, sec. 2.2. 
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These innovations in tax legislation have created a new impetus to “the 

deoffshorization of income” (the return of the tax base from tax havens 

back to Russian jurisdiction), as well as a new discussion among experts 

and researchers about the advantages and disadvantages of this tax concept.

20.6.  Personal position 

Russian rules for determining the tax residence of entities are still in their 

infancy. In general, they correspond to the international experience and 

achievements in other jurisdictions in the same sphere.

However, the Russian tax authorities and courts face a huge challenge. It is 

highly likely that in the next few years there will be a number of disputes 

between tax authorities and taxpayers on the subject. The high probability 

of disputes is connected with the presence of vague concepts in article 246.2 

of the Tax Code. The Russian tax authorities are not always professional 

enough for the proper application of such legal structures and concepts. 

There are additional grounds for such conclusions due to the fact that the 

legislator has grouped the grounds for recognition of the tax residence of 

the foreign company in an illogical and inconsistent way. In particular, there 

is an obvious mix of criteria for strategic management, day-to-day manage-

ment and shop floor management.43

This situation is exacerbated by the ongoing judicial reform, including that 

of the system of tax dispute resolution. One of the key consequences of the 

reform, which according to experts has not been addressed, is the fact that 

it affected the unity of the legal practice of tax disputes resolution through-

out the country. It means that courts in different regions of the Russian 

Federation may interpret tax legislation differently and this will further mis-

lead taxpayers and tax authorities.

In this situation, a common approach to how the provisions of the rules on 

tax residence of companies are applied cannot be worked out soon. In this 

regard, an entity that is in a borderline situation (i.e. equal probability that 

it is a tax resident or not a tax resident) must solve the problem of this tax 

risk (meaning to take the risk or to minimize it).

43. B.Ya. Bruk, “Critical analysis of the new provisions of Russian tax law concerning 
Russian tax residence of foreign organizations”, Zakon, 2015, vol. 2.
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However, the institution of tax residence of companies should be evaluated 

positively because it has made the Russian tax system more flexible, making 

it more able to respond to current challenges.
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Chapter 21

Serbia

Svetislav V. Kostić*

21.1.  (Tax) residence in the domestic context

21.1.1.  Civil law, corporate law and other non-tax areas 

Under Serbian corporate legislation, companies acquire the status of “legal 

entity” by virtue of registration in the Business Entities Register.1 The “seat” 

(sedište) of a company is defined as the place in the territory of Serbia from 

which the business of a company is managed and is designated as such in its 

founding acts or by virtue of the decisions of the company’s general meet-

ing.2 Thus, it can be concluded that companies that have their seat in Serbia 

can be granted the status of legal entity under Serbian corporate legislation. 

Such conclusion was questionable under Serbian corporate legislation that 

was in force prior to the enactment of the 2011 Corporations Act,3 as in it, 

one can find a more elusive definition of a company’s seat:

(1) The seat of a company is the place from which its business is managed. 

(2) The seat of a company is designated in the founding acts of the company 

and is registered in accordance with the legislation governing the registration 

of companies.4

Prior to the introduction of the 2011 Corporations Act, Serbian corporate 

legislation did not contain any reference to the issue of whether the seat of 

a company needs to be in Serbia in order for it to be allowed to be incorpo-

rated (i.e. registered) in Serbia.

Although, as of yet, there are no examples of companies whose seat is 

located outside of Serbia that have attempted to incorporate under Serbian 

* Dr Svetislav V. Kostić is a member of the Faculty of Law at the University of 
Belgrade.
1. RS: Corporations Act [Zakon o privrednim društvima] of 2011, art. 3, Official 
Gazette of the Republic of Serbia, no. 36/2011, 99/2011, 83/2014, 5/2015.
2. Id., at art. 19.
3. RS: Corporations Act of 2004, Official Gazette of the Republic of Serbia, no. 125/04; 
and RS: Enterprises Act [Zakon o preduzećima], Official Gazette of the Republic of Serbia, 
no. 29/1996, 33/1996, 29/1997, 59/1998, 74/1999, 9/01, 36/2002.
4. Art. 16 Corporations Act of 2004.



526

Chapter 21 - Serbia

legislation (which makes the above-mentioned issue purely theoretical), a 

more practical dilemma that is present is whether Serbia adopts the incor-

poration theory or the real seat theory for determining the lex societatis of 

a company. While dominant Serbian academic literature states that Serbian 

corporate legislation adopts the real seat theory (as it defines the seat of a 

company as the place from which the business of the company is managed),5 

this conclusion is, to some extent, disputed by some sources.6 What should 

be taken into consideration is that there is an obligation to register the (real) 

seat of the company, while the Business Entities Register will not, in the 

process of registration, scrutinize the company if the submitted address of 

the seat of the company is in fact the place from which the business of the 

company is managed. Once the company is registered, third parties who 

rely on the contents of the Business Entities Register cannot suffer damages 

from incorrectly registered information.7 Therefore, the real seat theory is, 

for practical purposes, transformed into the incorporation theory.8

Serbian international private law stipulates that the nationality of a legal 

entity is determined by the law of the state under whose legislation it is 

incorporated. If, however, a legal entity has its real seat (stvarno sedište) in 

a state other than that in which it is incorporated and is treated as a national 

of that other state under its legislation, the legal entity will be deemed a 

national of the state of its real seat.9 Older Serbian international private law 

and academic literature infers that, in principle, the real seat of a company 

may be either in the state in which its principal place of management is 

situated or its principal business activity is performed.10 On the other hand, 

Serbian jurisprudence sheds no light on the issue of the interpretation of 

the concept of the real seat in Serbian international private law, i.e. it does 

not answer the question of whether it should be understood as the place 

from which the business of the company is managed (under the definition 

provided in Serbian corporate legislation).

5. M. Vasiljević, Kompanijsko pravo – IX dopunjeno i izmenjeno izdanje, p. 95 
(Udruženje pravnika u privredi Srbije, 2015).
6. T. Jevremović-Petrović, Državna pripadnost, Lex societatis i sedište privrednog 
društva, Pravni život 11, pp. 159-166 (2010).
7. Art. 6(1) Corporations Act of 2011.
8. Jevremović-Petrović, supra n. 6, at 166.
9. RS: Law on Resolving the Conflict of Laws with Other States [Zakon o sprečavanju 
sukoba zakona sa propisima drugih zemalja], art. 17, Official Gazette of the Socialist Federal 
Republic of Yugoslavia, no. 43/1982, 72/1982, Official Gazette of the Federal Republic 
of Yugoslavia, no. 46/96 and Official Gazette of the Republic of Serbia, no. 46/2006.
10. M. Dika, G. Knežević & S. Stojanović, Komentar Zakona o međunarodnom privat-
nom i procesnom pravu, pp. 62-64 (Nomos 1991).
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So far, there have been no cases in which the nationality of a company 

(within the meaning of Serbian international private law, by virtue of the 

real seat being outside of Serbia) has been challenged before Serbian courts 

or administrative bodies (e.g. the Business Entities Register). An area in 

which this issue may become relevant in the future is in the application of 

Serbian bilateral investment treaties (BITs). In particular, article 3(b) of the 

Serbian Model BIT11 defines the investor as “a legal entity incorporated, 

constituted or otherwise duly organized in accordance with the laws and 

regulations of one Contracting Party, having its headquarters in the terri-

tory of that Contracting Party and making investments in the territory of 

the other Contracting Party”. A number of Serbian BITs contain an identi-

cal or similar definition of an investor, requiring a legal entity to be both 

incorporated in a contracting state and have its seat/headquarters in that 

state in order for it to be allowed to claim BIT benefits.12 Since, as a rule, 

BITs do not contain an autonomous definition of the concepts of the “seat” 

and “headquarters”, one would have to refer back to domestic legislation in 

order to understand these concepts. Therefore, it would be relatively easy 

to imagine a hypothetical situation in which the Serbian authorities would 

attempt to deny the granting of BIT benefits to a company on the basis of it 

not having its (real) seat in the contracting state under whose law it is incor-

porated. However, no actual examples of such cases in Serbia exist thus far.

An analysis of Serbian legislation shows a variety of approaches towards 

the issue of determining a company’s nationality/residence. Serbian labour 

legislation recognizes domestic and foreign legal entities,13 although it does 

not provide guidelines as to when a company is deemed domestic or foreign 

(thus implicitly reverting to the provisions of international private law). The 

norms governing foreign trade, which also distinguish between domestic 

and foreign persons, contain the following definition: “A domestic person, 

within the context of this Law, is a legal entity, a branch of a domestic or 

11. The text of the Serbian Model Bilateral Investment Treaty (BIT) can be found in 
English at http://mtt.gov.rs/download/novi%20tipski%20EN.pdf (accessed 11 Feb. 2018).
12. See, for example, art. 1(1)(2)b of the 2001 Austria-Serbia BIT, Official Gazette of 
the Republic of the FRY – Int. Agreements, no. 1/2002; art. 1(1)(3) of the 1996 Bulgaria-
Serbia BIT, Official Gazette of the Republic of the FRY – Int. Agreements, no. 4/1996; 
art. 1(1)(3)b of the 2005 Cyprus-Serbia BIT, Official Gazette of Serbia and Montenegro – 
Int. Agreements, no. 14/2005; art. 1(1)(2)b of the 2002 Serbia-Spain BIT, Official Gazette 
of the FRY – Int. Agreements, no. 3/2004; and art. 1(1)(1)b of the 2001 Serbia-Turkey 
BIT, Official Gazette of the FRY – Int. Agreements, no. 4/2001.
13. RS: Labour Law [Zakon o radu], arts. 2(1) and 5(2), Official Gazette of the Republic 
of Serbia, no. 24/2005, 61/2005, 54/2009, 32/2013, 75/2014.
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a foreign legal entity and an entrepreneur, who has their seat or who is 

registered in Serbia”.14 

On the other hand, the Serbian Foreign Exchange Law15 defines resident 

legal entities as those who are registered and have their seat in Serbia. 

However, neither the Serbian Foreign Trade Law16 nor the Foreign Exchange 

Law provides any independent guidance on how to interpret the concept of 

the “seat”, which, as a rule, is understood within the meaning assigned to 

it under Serbian corporate legislation. Finally, under Serbian bankruptcy 

statutes, which follow EU bankruptcy legislation,17 exclusive competence 

for conducting bankruptcy proceedings (lex concursus) is given to Serbian 

courts in situations in which the debtor’s centre of main interests (COMI) is 

in Serbia. The COMI is defined as the place from which the debtor conducts 

the administration of his interest on a regular basis and, as such, is recog-

nized by third parties. In the absence of proof to the contrary, the place of 

the registered seat is presumed to be the COMI of a company.18

An overview of the Serbian approach to defining the nationality/residence 

of companies shows that the legislator tends to not separately clarify cer-

tain concepts in specific laws, and instead relies on the definitions found in 

other legislation. The concept of the “seat” is a good example of such an 

approach, in which it is somehow implied that, for the purposes of apply-

ing various laws, it should be understood within the meaning given to it by 

Serbian corporate legislation. Such a state of affairs may – and does – lead 

to notable legal problems, as concepts in different bodies of legislation may 

contain various meanings, despite the same word being used to denote them. 

14. RS: Foreign Trade Law [Zakon o spoljnotrgovinskom poslovanju], art. 3(1), Official 
Gazette of the Republic of Serbia, no. 36/2009, 36/2011, 88/2011, 89/2015.
15. RS: Foreign Exchange Law [Zakon o deviznom poslovanju], Official Gazette of 
the Republic of Serbia, no. 62/2006, 31/2011, 119/2012, 139/2014.
16. RS: Foreign Trade Law [Zakon o spoljnotrgovnskom poslovanju], Official Gazette 
of the Republic of Serbia, no. 36/09, 36/11, 88/11, 89/15. 
17. Council regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings, 
OJ L 160, 30/06/2000 P. 0001 - 0018.
18. RS: Bankruptcy Law [Zakon o stečaju], art. 174a, Official Gazette of the Republic 
of Serbia, no. 104/2009, 99/2011, 71/2012, 83/2014.
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21.1.2.  Tax law 

21.1.2.1.  The general framework of corporate tax residence under 
Serbian domestic law

Similarly to most Central and Eastern European countries, the transforma-

tion of the Serbian social, political and economic environment in the begin-

ning of the 1990s led to the introduction of new tax legislation tailored in 

accordance with standards found in comparative legislation of developed 

market economies. In article 2 of the 1991 Serbian Corporate Income Tax 

Law (CITL),19 the following provision can be found:

(1) The taxpayer from Art. 1 of this Law (hereinafter: taxpayer) is a resident 

of the Republic of Serbia who is liable to Corporate Income Tax on the profits 

generated in the territory of the Republic, in other republics20 and in other 

countries.

(2) A resident of the Republic is a taxpayer who is incorporated or has its seat 

of real management and control in the territory of the Republic.

The principle that resident companies are subject to taxation on their world-

wide income and the determination of the residence of companies on the 

basis of two alternative criteria have remained constant in Serbian tax le -

gislation since their introduction in 1991.

While over the last 26 years, the provisions of article 2(1) of the 1991 

Serbian Corporate Income Tax Law have suffered only amendments that 

reflect the changes in political scenery, those found in the second paragraph 

of article 2 of the same law have been altered only once since their introduc-

tion. Namely, in 2012,21 the criterion of the “seat of real management and 

control” was transformed into the “place of real management and control”.

The reason that led the Serbian legislator to replace the term “seat” with 

the term “place” in the definition of “resident for corporate income tax 

purposes” was simple: the Serbian tax authorities never applied the “seat of 

real management and control” criterion in order to assert that a company not 

19. RS: Corporate Income Tax Law [Zakon o porezu na dobit korporacija], Official 
Gazette of the Republic of Serbia, no. 76/1991 (hereinafter: CITL). 
20. Serbia was, at the time, one of the six constituent republics of the Socialist Federal 
Republic of Yugoslavia, all of which are now independent countries (Bosnia and Herzegovina, 
Croatia, Macedonia, Montenegro, Serbia and Slovenia).
21. RS: Law on the Changes and Amendments to the Corporate Income Tax Law [Zakon 
o izmenama i dopunama Zakona o porezu na dobit pravnih lica], Official Gazette of the 
Republic of Serbia, no. 119/2012.
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incorporated in Serbia was a Serbian tax resident,22 and the legislator prob-

ably assumed that this state of affairs could have been be due to an overly 

formalistic approach by the Serbian tax authorities. In other words, the term 

“seat” had a formal aura, leading the tax authorities to follow the registered 

seat of a company, while the term that replaced it, i.e. “place”, allows for a 

more relaxed approach by the tax authorities. 

Unfortunately, such an assumption and the introduced solution did not deal 

with the core problems of the interpretation and application of Serbian tax 

legislation. If one takes into account the fact that the Serbian tax authori-

ties never applied the elusive criterion of the “centre of business and vital 

interests” for determining the residence of individuals23 – that is, they never 

attempted to assert that an individual is a tax resident of Serbia purely on 

the basis of this criterion, despite having legal authority to do so – one may 

come to the conclusion that the Serbian tax authorities are unwilling and 

perhaps unprepared to apply residence criteria that require in-depth factual 

analysis.

21.1.2.2.  Serbian specific anti-abuse rules targeting “non-resident 
legal entities from jurisdictions with preferential tax 
systems”

The inability or unwillingness of the Serbian tax authorities to challenge 

the tax residence of foreign conduit companies (even when they are clearly 

controlled by Serbian residents) has led the Serbian legislator to find other 

solutions to combat cross-border tax evasion, and in 2012, the first specific 

anti-abuse rules (SAARs) targeting tax havens were introduced.24 These 

SAARs focus on “non-resident legal entities from jurisdictions with pref-

erential tax systems” and are predominantly inspired by the desire to curtail 

tax avoidance of Serbian resident individuals. The issue of what jurisdic-

tions with preferential tax systems actually are was dealt with by assigning 

a broad definition. The Serbian Minister of Finance was granted authority 

to prepare and publish the list, with non-resident legal entities from these 

jurisdictions being defined as follows:

22. D. Popović & S. Kostić, (Zlo)upotreba stranih pravnih lica za izbegavanje poreza 
u Srbiji, 58 Anali Pravnog Fakulteta 2, p. 51 (2010).
23. RS: Personal Income Tax Law [Zakon o porezu na dohodak građana], art. 7(2)
(1), Official Gazette of the Republic of Serbia, no. 24/2001, 80/2002, 80/2002, 135/2004, 
62/2006, 65/2006, 31/2009, 44/2009, 18/2010, 50/2011, 91/2011, 93/2012, 114/2012, 
47/2013, 48/2013, 108/2013, 57/2014, 68/2014, 112/2015. 
24. Arts. 1, 18 and 39 Law on the Changes and Amendments to the Corporate Income 
Tax Law.
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– non-resident legal entities incorporated in a jurisdiction with a prefer-

ential tax system;

– non-resident legal entities whose registered seat is in a jurisdiction with 

a preferential tax system;

– non-resident legal entities whose place of management (seat) is in a 

jurisdiction with a preferential tax system; or

– non-resident legal entities whose place of effective management is in a 

jurisdiction with a preferential tax system.25 

The essential idea behind the definition of a “non-resident legal entity from 

a jurisdiction with a preferential tax system” is to avoid dealing with the 

peculiarities of foreign tax legislations (e.g. the definition does not deal with 

the question of whether the non-resident legal entity is in fact a tax resident 

of the jurisdiction with a preferential system) and to encompass as many 

relevant connecting factors as possible. It should be noted that the Serbian 

tax legislator did not expect the Serbian tax authorities to venture into the 

analysis of where the places of management or effective management of 

non-resident legal entities are, since it had experience to the contrary for the 

22 years prior. The basic idea was to encompass all of the criteria that the 

targeted jurisdictions would use in their internal legislation to assert the tax 

or corporate status of legal entities. However, the reach of the definition is 

limited by virtue of a provision excluding legal entities from its scope that 

are considered tax residents of the other contracting state for the purposes 

of applying any of Serbia’s double taxation treaties.26

The definition of a “non-resident legal entity from a jurisdiction with a 

preferential tax system” does not use the criterion of the “place of real 

management and control” as a connecting factor. In other words, a criterion 

(theoretically) used to determine the Serbian tax residence of companies is 

not relied on to assert a relevant connection between a non-resident legal 

entity and a jurisdiction with a preferential tax system. This may imply that 

the control element of the residence criterion essentially refers to ownership. 

The Serbian legislator was aware that many tax havens enable the ownership 

structure to be hidden, while he had no particular interest in companies truly 

belonging to persons from these jurisdictions; his targets were companies 

controlled by Serbian residents.

25. Art. 3a(2) CITL. 
26. Id., at art. 3a(3).
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21.1.2.3.  Sourcing rules based on tax residence

Sourcing rules in the CITL are predominantly based on the tax residence of 

the payer and of the recipient of specific types of income.27 In other words, 

if the payer of a certain type of income (e.g. dividends, interest or royalties) 

is a resident legal entity while the recipient is a non-resident entity, Serbian 

withholding tax applies to the distribution. Although neither Serbian juris-

prudence nor administrative practice contains examples of the tax residence 

of a company being challenged, the interaction of the rules applicable to the 

resident and those governing non-resident taxpayers may shed more light 

on the consequences of such a scenario. 

Namely, from the perspective of tax avoidance, formally non-resident 

companies whose Serbian tax residence may be asserted have been pre-

dominantly (ab)used to avoid Serbian capital gains taxation. However, if 

one were to establish that they are a Serbian tax resident by virtue of their 

place of real management and control being in Serbia, this would imply 

that they would be obliged to retroactively (with the statute of limitations 

being 5 years) complete and file Serbian corporate income tax returns under 

the rules applicable to resident taxpayers. While these provisions would 

require the payment of tax on generated capital gains (15%), the entity 

would be completely exempt from taxation on dividends received from 

Serbian-resident companies.28 In other words, such a company may have 

an underpayment of Serbian corporate income tax on capital gains, but 

could also have an overpayment of withholding tax on dividends (the statu-

tory withholding tax on dividends is 20%, while no Serbian double taxation 

treaty provides for the taxation of dividends solely in the state of residence).

The issue of residence may be much more relevant from the perspective 

of tax evasion of individuals. Even if, as a result of deeming a company 

that was incorporated abroad a Serbian tax resident by virtue of its place 

of real management and control being in Serbia, a company would only be 

entitled to a tax refund (e.g. if it suffered Serbian withholding taxes appli-

cable only to non-residents), the consequential administrative obligations 

could be the source of information relevant for the investigation of potential 

tax crimes performed by the owners of the company. Serbian tax-resident 

companies are obliged to withhold Serbian personal income taxes and sub-

mit the required documentation and tax returns. Therefore, the Serbian tax 

authorities, by means of requesting the retroactive performance of reporting 

27. Id., at art. 40.
28. Id., at art. 25(1).
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obligations within the 5-year statute of limitations period and demanding 

insight into the information relevant for assessing these obligations (e.g. 

transfer details, account information and contracts), could discover unre-

ported payments made to Serbian resident individuals or to entities that 

would qualify as non-resident legal entities from jurisdictions with prefer-

ential tax systems. On one hand, one could be facing criminal tax evasion, 

while on the other hand, Serbia could, at the very least, demand a significant 

amount of withholding taxes.29

Unfortunately, not even the possibilities described above were sufficient to 

induce the Serbian tax administration to venture into the application of the 

“place of real management and control” residence criterion. Apart from the 

SAAR described in section 21.1.2.2. and the general anti-abuse rule found 

in article 9 of the Law on Tax Procedure and Tax Administration,30 Serbian 

tax legislation does not contain any anti-avoidance rules that are based on 

the question of the residence of the taxpayer (e.g. controlled foreign com-

pany (CFC) rules).

29. Serbian-resident individuals have often used non-resident legal entities (holding 
companies) for basic tax planning. A holding company established in, for example, Cyprus 
could easily distribute accumulated profits to its Serbian-resident shareholder’s bank 
account in, for example, Switzerland. As long as the holding company’s tax residence 
remains unchallenged by the Serbian Tax Administration, the holding company has no 
reporting obligations to Serbia. On the other hand, Serbian resident shareholders are 
obliged to report and pay Serbian tax on their worldwide income. However, one may 
suspect that some of the distributions made by Cypriot holding companies to the foreign 
bank accounts of Serbian-resident shareholders were not duly reported to the Serbian Tax 
Administration and were not subject to Serbian taxation. Asserting Serbian tax residency on 
the Cypriot holding company would allow the Serbian Tax Administration to demand the 
fulfillment of all reporting obligations for the past periods within the statute of limitations. 
If the fulfillment of such reporting obligations would show, for example, that dividends 
were distributed to the Swiss bank account of the Serbian-resident individual, because 
this individual failed to report the generated income and pay the corresponding Serbian 
taxes, he could be held responsible for the criminal offence of tax evasion. If, however, 
this individual interposed between himself and the Cypriot holding company an offshore 
company located in a tax-haven jurisdiction whose legal system would make it virtually 
impossible to assert who the beneficial owners of the offshore company established under 
their law are, Serbia could, at the very least, demand from its newly acquired tax resident 
(the Cypriot holding company that has been deemed a Serbian tax resident) the payment 
of all withholding taxes due on the distributions that it made to foreign legal entities.
30. RS: Law on Tax Procedure and Tax Administration [Zakon o poreskom postupku i 
poreskoj administraciji], Official Gazette of the Republic of Serbia, no. 80/2002, 84/2002, 
23/2003, 70/2003, 55/2004, 61/2005, 85/2005, 62/2006, 63/2006, 61/2007, 20/2009, 72/2009, 
53/2010, 101/2011, 2/2012, 93/2012, 47/2013, 108/2013, 68/2014, 105/2014, 91/2015, 
112/2015, 15/2016.
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21.1.2.4.  The concept of residence from sources other than 
the CITL

While the Serbian Personal Income Tax Law relies on the concept of the 

residence of companies in the CITL for the purposes of its norms, the 

Serbian VAT Law31 recognizes “foreign persons” (strana lica) as potential 

suppliers of goods and services and defines them as “persons who do not 

have their seat or domicile in Serbia”. As a rule, all companies incorporated 

in Serbia are deemed domestic persons for VAT purposes (as their incorpo-

ration is subject to their seat being in Serbia), while a company incorporated 

abroad being treated as domestic by virtue of its seat being in Serbia has yet 

to be seen (although this would imply that it may have to incorporate under 

Serbian law as well).

21.2.  (Tax) residence in an international (cross-border) 
context

21.2.1.  Residence in (tax) treaties

21.2.1.1.  Qualified residence criterion

Despite the fact that the place of incorporation has always been the decisive 

factor for determining corporate tax residence in Serbia, while the alterna-

tive criterion of “place (seat) of real management and control” has never 

been applied in practice, the Serbian Model Double Taxation Convention32 

adopts the wording of article 4(1) of the OECD Model Tax Convention 

instead of article 4(1) of the UN Model Tax Convention. Furthermore, the 

Serbian double tax treaty network does not show consistency with regard 

to the use of the criteria under which a company should be subject to tax li-

ability in a contracting state in order for it to be eligible for double tax treaty 

protection. For example, if one analyses the double taxation treaties con-

31. RS: VAT Law [Zakon o porezu na dodatu vrednost], Official Gazette of the Republic 
of Serbia, no. 84/2004, 86/2004, 61/2005, 61/2007, 93/2012, 108/2013, 6/2014, 68/2014, 
142/2014, 5/2015, 83/2015, 5/2016. 
32. The Serbian Model Double Taxation Convention is an unofficial document draft-
ed and used by Serbian double taxation treaty negotiators. Although the document has 
never formally been made public, academic literature (the authors of which are those 
very same Serbian double taxation treaty negotiators) mentions and cites its provisions. 
See D. Dabetić, Republika Srbija i izbegavanje dvostrukog oporezivanja – Priručnik za 
primenu međunarodnih ugovora o izbegavanju dvostrukog oporezivanja, p. 74 et seq. 
(Računovodstvo 2008).
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cluded by Serbia since 2010, those with Austria,33 Canada,34 Montenegro,35 

Norway,36 Pakistan37 and Tunisia38 follow article 4(1) of the OECD Model 

Tax Convention, while those with Azerbaijan39 and Vietnam40 adopt the solu-

tion in article 4(1) of the UN Model Tax Convention. A notable exception is 

the one remaining double taxation treaty concluded since 2010 that Serbia 

applies with the United Arab Emirates,41 article 4(1) of which contains two 

separate rules with regard to residence prescribed for each contracting state. 

The rule applicable to Serbia follows the provisions of article 4(1) of the 

OECD Model Tax Convention, while the other rule that is applicable to the 

United Arab Emirates deems companies incorporated in the United Arab 

Emirates as its residents.

The described state of affairs confirms that the Serbian double taxation 

treaty policymakers were not particularly worried about (or perhaps even 

aware of) the issue of whether the place of incorporation criterion could be 

understood as “any other criterion of a similar nature” for the purpose of 

the application of the double taxation treaties that follow the OECD Model 

Tax Convention.42 Serbia, as a rule, views the provisions of double taxation 

treaties from the perspective of the source state, while in practice, confir-

mation from the competent authority of the other contracting state that a 

particular entity is resident there for the purposes of applying the relevant 

double taxation treaty will end any discussion on the subject. What may be 

said in defence of Serbia’s attitude is that the CITL’s place of incorporation 

criterion, at least in theory, encompasses the place of management as well 

as the statutory seat since, under domestic corporate law, only companies 

33. RS: 2010 Austria-Serbia double taxation treaty, art. 4(1), Official Gazette of the 
Republic of Serbia – Int. Agreements, no. 8/2010. 
34. RS: 2012 Canada-Serbia double taxation treaty, art. 4(1), Official Gazette of the 
Republic of Serbia – Int. Agreements, no. 6/2012.
35. RS: 2011 Montenegro-Serbia double taxation treaty, art. 4.(1), Official Gazette of 
the Republic of Serbia – Int. Agreements, no. 10/2011. 
36. RS: 2015 Norway-Serbia double taxation treaty, art. 4(1), Official Gazette of the 
Republic of Serbia – Int. Agreements, no. 21/2015.
37. RS: 2010 Pakistan-Serbia double taxation treaty, art. 4(1), Official Gazette of the 
Republic of Serbia – Int. Agreements, no. 8/2010. 
38. RS: 2012 Serbia-Tunisia double taxation treaty, art. 4(1), Official Gazette of the 
Republic of Serbia – Int. Agreements, no. 6/2012. 
39. RS: 2010 Azerbaijan-Serbia double taxation treaty, art. 4(1), Official Gazette of 
the Republic of Serbia – Int. Agreements, no. 8/2010. 
40. RS: 2103 Serbia-Vietnam double taxation treaty, art. 4(1), Official Gazette of the 
Republic of Serbia – Int. Agreements, no. 7/2013. 
41. RS: 2013 Serbia-United Arab Emirates double taxation treaty, art. 4(1), Official 
Gazette of the Republic of Serbia – Int. Agreements, no. 3/2013. 
42. K. Vogel, Klaus Vogel on Double Taxation Conventions, 3rd ed., p. 233 (Kluwer 
Law International 1997).
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that have their place of real (effective) management (“seat” as per the 2011 

Corporations Act) in Serbia can be incorporated under Serbian law. Thus, 

for all companies that are incorporated in Serbia, it could be said that it is 

assumed that their “place of real management and control” is also in Serbia, 

with the address of such place registered as the seat of the company.

21.2.1.2.  Liability to tax and anti-avoidance provisions

The question of what the meaning is of the expression “liable to tax” that is 

found in the residence article of double taxation treaties has so far not been 

the topic of any concentrated discussion in Serbia, while Serbia has not put 

forward any position with respect to article 4(1) of the OECD Model Tax 

Convention or its Commentary.43 Furthermore, Serbia has never insisted on 

the introduction of anti-avoidance provisions into its double taxation trea-

ties, although it is willing to adopt them at the request of the other contract-

ing state.44 Examples of such provisions within the Serbian double taxation 

treaty network can be found in articles 10(7) (dividends), 11(8) (interest) 

and 12(7) (royalties) of the 2015 Norway-Serbia double taxation treaty, each 

having an essentially identical wording (with the terminology variations of 

the respective articles found in brackets):

The provisions of this Article shall not apply if it was the main purpose or one 

of the main purposes of any person concerned with the creation or assign-

ment of shares [“other rights”, as stated in art. 10(7); “debt-claim”, as stated 

in art. 11(8); and “the rights”, as stated in art. 12(7)] in respect of which the 

dividends/interest/royalties are paid to take advantage of this Article by means 

of that creation or assignment.

The described Serbian attitude towards the question of the liability to tax 

and towards anti-avoidance provisions is surprising if one notes the aware-

ness of the general public in Serbia that foreign companies and double taxa-

tion treaties are (ab)used as aggressive tax-planning tools. In other words, 

evidence that a problem of tax avoidance and evasion through treaty shop-

ping does exist, but so far, very little has been done to combat this problem.

Within the Serbian double taxation treaty network, one example can be 

found of a limitation-on-benefits clause in article 28 of the 2012 Canada-

Serbia double taxation treaty. Under the heading “Miscellaneous rules”, this 

43. OECD, Model Tax Convention on Income and on Capital, p. P(4) 1-3 (OECD 
2014).
44. Dabetić, supra n. 32, at 46 and 48.
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treaty essentially allows Canada to apply its CFC rules45 while generally 

limiting the entitlement to the benefits it provides for companies on the basis 

of the residence of the shareholders and the business activities they perform. 

However, the limitations are centred on companies enjoying a preferential 

tax regime in their state of residence.46

21.2.1.3.  Tie-breaker rules

Virtually all Serbian double taxation treaties contain tie-breaker rules for 

dual-resident companies,47 usually following article 4(3) of the OECD 

Model Tax Convention. However, so far, the application of these provi-

sions in Serbia has not been seen, as the residence of a company has yet 

to be challenged by the Serbian tax authorities. From 15 July 2005 until 

17 July 2008, Serbia reserved the right to, in its double taxation treaties, 

replace article 4(3) of the OECD Model Tax Convention with a provision 

that would refer to the mutual agreement procedure for the determination 

of the country of residence in the case of dual-resident persons other than 

individuals, as well as deny the benefits of a respective treaty in the absence 

of an agreement between the competent authorities.48

The double taxation treaties that Serbia has with, for example, Azerbaijan, 

Latvia,49 Norway and Turkey50 contain examples in which, instead of art-

icle 4(3) of the OECD Model Tax Convention, the contracting states adopt 

a norm similar to that proposed in paragraph 24.1 of the Commentary on 

Article 4(3) of the OECD Model Tax Convention.51 The 1998 Bulgaria-

Serbia52 double taxation treaty is notable in that its tie-breaker provision for 

dual-resident companies only refers to mutual agreement between the com-

petent authorities, without mentioning any of the factors that they should 

take into consideration in order to determine the residence of a company for 

45. Art. 28(1) 2012 Canada-Serbia double taxation treaty. 
46. Id., at art. 28(2) and (4).
47. A rare exception to this rule is, for example, the 2002 Kuwait-Serbia double taxa-
tion treaty, Official Gazette of the Republic of Serbia, no. 4/2003, which does not contain 
a tie-breaker provision.
48. OECD, supra n. 43, at pp. 1-7. 
49. RS: 2005 Latvia-Serbia double taxation treaty, Official Gazette of the Republic of 
Serbia, no. 3/2006.
50. RS: 2005 Serbia-Turkey double taxation treaty, Official Gazette of the Republic 
of Serbia, no. 3/2006.
51. Art. 4(3) 2010 Azerbaijan-Serbia double taxation treaty; art. 4(3) 2005 Latvia-Serbia 
double taxation treaty; art. 4(3) 2005 Serbia-Turkey double taxation treaty; and art. 4(3) 
2015 Norway-Serbia double taxation treaty. 
52. RS: 1998 Bulgaria-Serbia double taxation treaty, Official Gazette of the Republic 
of Serbia, no. 1/1999.
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treaty purposes.53 Therefore, despite the fact that Serbia is just beginning to 

notice base erosion and profit shifting (BEPS) developments, it would be 

safe to say that it would, in principle, be supportive of the recommendation 

made in the OECD Report on BEPS Action 6 to abandon the tie-breaker 

provision based on the effective place of management and leave the matter 

to be settled by mutual agreement. On the other hand, so far, Serbia has been 

unwilling to accept arbitration for the purpose of mutual agreement proce-

dures, and it is not likely that this position will change in the near future.

21.3.  Tax implications of cross-border change of residence

Serbian legislation does not contain any specific rules regarding corporate 

immigration or emigration. In other words, a company immigrating to 

Serbia would have to incorporate itself as a newly formed legal entity under 

the general rules governing the incorporation of companies, wherein spe-

cific assets contributed to the capital of such legal entity would be appraised, 

or their value would be agreed upon by its founders.54

Similarly, a company desiring to emigrate from Serbia (e.g. by moving its 

real seat to another country) would have to be wound up (liquidated), while 

its assets could be disposed of by the shareholders following the process 

of dissolving the company. While Serbian legislation provides for neither 

exit nor trailing taxes, liquidation proceeds above the value of the contrib-

uted capital are deemed dividends for tax purposes. If a Serbian resident 

company is owned by other Serbian legal entities, such dividends would 

be exempt from corporate income taxation.55 If, however, the shareholders 

are individuals (regardless of their residence) or non-resident legal entities, 

the distribution of the liquidation proceeds (the dividend distribution) is 

taxable.56

So far, EU law has not influenced domestic legislation and administrative 

practice in Serbia57 with regard to corporate immigration/emigration, and 

it is safe to assume that the tax legislator will wait for changes to first be 

53. Id., at art. 4(2)(4).
54. Art. 50 Corporations Act of 2011.
55. Art. 25(1) CITL.
56. Art. 40 CITL and art. 61 Personal Income Tax Law, respectively. 
57. Serbia is not an EU Member State, and while it is a candidate country, the time 
frame of the process of accession (and its success) are not certain, particularly taking into 
consideration the current internal crisis that the European Union is in.
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introduced into corporate legislation and then follow these developments 

in tax law.

21.3.1.  Policy issues

The described state of affairs with regard to the attitude of the Serbian tax 

authorities in determining or challenging the tax residence of companies is 

even more perplexing if one takes into account the attention given to cross-

border tax avoidance and evasion by Serbian politicians and the media.58 

Namely, the recognition that the wealthiest members of Serbian society 

are (ab)using foreign holding companies to channel and control their pri-

marily Serbian investments and assets has for some time become a part 

of the general discourse. For example, it has become common knowledge 

that Cypriot companies, seeing as Cyprus has been one of the favourite 

tax-planning jurisdictions for Serbian individuals, have some purpose in 

avoiding Serbian taxation.

Since approximately 2010, a notable political campaign has been seen in 

Serbia, targeting wealthy Serbian nationals that are seen as not paying their 

fair share of taxes (in Serbian colloquial tongue, they are called tycoons). In 

the beginning, this campaign was not followed by any concrete actions, but 

was mostly media-focused. However, in 2012, a sale of shares in a notable 

Serbian company for close to EUR 1 billion raised too many questions 

when it was realized that the assets, which were commonly understood to 

be owned by the wealthiest Serbian individual at the time, were in fact being 

sold by a Cypriot company wherein no tax was to be paid on the consider-

able capital gain generated by the transaction (by virtue of the application 

of the 1985 Cyprus-Serbia double taxation treaty).59

It is justifiable to assume that this case, combined with significant media 

attention and subsequent political pressure, presented a perfect opportu-

nity for the Serbian tax authorities to attempt to challenge the residence of 

the Cypriot holding company and perhaps assert its Serbian tax residence. 

58. One of the first examples in which the issue of tax havens was brought into the 
spotlight of the Serbian political spectrum was on 27 May 2010, when Serbian President 
Boris Tadić, when addressing the XIV Congress of the Confederation of Autonomous 
Trade Unions of Serbia, explicitly mentioned cross-border tax avoidance as a priority 
issue; see http://www.blic.rs/vesti/politika/tadic-patriotizam-je-otvaranje-novih-radnih-
mesta/8w9jlwq (accessed 11 Feb. 2018).
59. RS: 1985 Cyprus-Serbia double taxation treaty, Official Gazette of the Socialist 
Federal Republic of Yugoslavia – Int. Agreements, no. 2/1986.



540

Chapter 21 - Serbia

Furthermore, the past dormancy of the Serbian tax authorities with regard 

to cross-border tax avoidance raised the possibility for Serbian taxpayers to 

not be particularly careful when implementing their tax-planning schemes. 

In other words, some carelessness could be expected from Serbian taxpay-

ers, thus increasing the chances of successful challenges by the Serbian tax 

authorities. Surprisingly, a Solomonic solution was reached, and the Cypriot 

holding company contributed the shares in question to a Serbian special 

purpose vehicle (SPV), i.e. a company specifically established in Serbia for 

the purpose of conducting the sale of shares through it. Finally, the shares 

were sold by the Serbian SPV, and the capital gains generated by the sale 

were subject to tax in Serbia.60 A notable opportunity was lost, and so far, 

there have not been any new developments in the story of the “place of real 

management and control” residence criterion in Serbia.

Although Serbian academics pointed out that the problem of tax avoid-

ance and evasion by Serbian individuals through the use of foreign conduit 

companies could, in the absence of CFC rules, be dealt with (at least in the 

beginning of the process) by first applying the Serbian statutory provisions 

on tax residence (i.e. the criterion of the “place/seat of real management 

and control”),61 their voice was either not heard – or was not loud enough 

to be heard – by Serbian tax authorities or tax policymakers. Furthermore, 

academic debate brought attention to the fact that the situation of legisla-

tion that is not applied or enforced leads to legal uncertainty and contains 

corruption potential. Again, this aspect has not (yet) been taken into con-

sideration. Sadly, due to the ever-depleting administrative capacities caused 

by the austerity regime, the Serbian tax legislator is more and more relying 

on broadening the scope of withholding taxation rather than attempting to 

implement existing solutions.

Some Serbian taxpayers were quick to realize the magnitude of the prob-

lems they may face if the tax residences of their foreign conduit companies 

were challenged and, based on the general impression of their actions, are 

taking care to follow comparative tax-planning strategies to shield them-

selves from such risks.

60. For more information, see http://www.rtv.rs/sr_lat/ekonomija/delta-uplatila-porez-
za-maxi_305868.html (accessed 11 Feb. 2018).
61. Popović & Kostić, supra n. 22.
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21.4.  Personal position 

The experience from the last quarter-century shows that Serbia does not 

possess the sufficient administrative capacity for the effective implementa-

tion and control of residence criteria that require in-depth analysis of the 

facts and circumstances that the taxpayers are in. Thus, the primary position 

with regard to the Serbian situation is that the rules themselves are perhaps 

of secondary relevance and that it is much more important to work on estab-

lishing institutions that can apply these rules, whatever the legislator, in his 

wisdom, decides to introduce. At this point, facing the rampant problem of 

tax avoidance and evasion by Serbian resident individuals through the use 

of foreign conduit companies, taking into account the evident inability of 

the Serbian tax authorities to deal with this issue, it may be advisable to 

introduce a provision deeming all non-resident (foreign) companies directly 

or indirectly owned by Serbian residents as having their place of real man-

agement and control in Serbia, unless they can prove to the satisfaction of 

the Minister of Finance that they carry on substantial business activity in the 

country of incorporation. Going after the residence of the companies instead 

of introducing CFC rules would be ideal for three reasons:

(1) it would bring Serbian tax authorities into direct conflict with the tax 

authorities of some of its double taxation treaty partners. There is a percep-

tion in Serbia (shared by the author) that the tax authorities are too lenient 

in accepting the positions of their foreign peers. In the author’s opinion, in 

a world that is full of jurisdictions that tailor their domestic legislations to 

ease activities that harm the badly needed revenues of other nations, those 

who are in jeopardy should be prepared to be antagonistic towards those 

who are, in essence, aiding and abetting tax avoidance and evasion;

(2) it would impose all tax obligations – procedural as well as material – on 

foreign companies deemed Serbian tax residents, with procedural (mainly 

reporting) obligations being crucial for obtaining information  relevant for 

combating tax evasion and avoidance at the level of the shareholders; and

(3) CFC rules are usually quite sophisticated and require tailored mecha-

nisms to ensure the avoidance of taxing the same income twice, and Serbia 

does not have the administrative capacity for overly sophisticated solutions.

However, if one steps out of the Serbian scene and into the global one and 

reads aloud the definitions of some of the basic pillars of international tax 

law, such as the concept of residence or permanent establishments, one can-

not deny the impression that before him is a world of huge blast furnaces, 



542

Chapter 21 - Serbia

steel mills and coal, sirens leading to thousands of workers going through 

huge factory courtyards62 and elegant board rooms with majestic paintings 

on the mahogany-covered walls. If one excuses this overly theatrical meta-

phor, it is comparable to raise the dilemma of whether the concepts that are 

invented in a completely different world are still appropriate in an environ-

ment that sees as normal what was only a few decades ago considered sci-

ence fiction. A further cause for concern could arise, i.e. that, in addition to 

questioning the concepts, we should perhaps amend the procedures through 

which new ones will be designed. The concept and definition of residence 

were invented in a world in which fathers were able to comprehend their 

sons. Today, toddlers use iPads with ease, while their grandparents or even 

parents find writing a text message on their mobile telephones stressful. 

Thus, in redefining the elements of international tax law, perhaps we should 

invite those to participate in the process who may not be well-versed in law 

or business, but are able to comprehend and foresee the ways in which our 

world is going to change.

62. Lodz, the host city of the EATLP conference for which this report was prepared, 
has one of the perfect examples of such a courtyard, although the factory has been turned 
into a shopping mall appropriately named Manufaktura. 
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22.1. (Tax) residence in the domestic context 

22.1.1.  Civil law, corporate law and other non-tax areas

The Spanish private law rules on corporate laws governing companies (lex 
societatis) are a patchwork of aimless and chaotic criteria that are, due to 

that very reason, extremely difficult to understand. The starting point of this 

set of norms is the Spanish conflict of laws rule contained in article 9.11 of 

the Spanish Civil Code (Código Civil, CC) which reads as follows:

The personal law for legal persons is determined by their nationality and shall 

govern all aspects of their capacity, incorporation, representation, operation, 

transformation, dissolution and extinction.1

The problem is that the rule itself does not contain an indication of how this 

nationality should be assessed in order to determine the lex societatis. It is 

exactly with regard to this point that confusion on the issue arises, inasmuch 

as material (non-conflictual) private law codifies four obscure and hardly 

reconcilable rules. For the sake of clarity, these four rules will be quoted 

verbatim:

Companies, foundations and associations legally recognized and domiciled in 

Spain shall have Spanish nationality, provided that they are considered legal 

persons under the provisions of this Code2 (article 28 of the CC).

Foreigners and companies incorporated abroad may trade in Spain pursuant to 

the laws of their country as regards their capacity to contract and the provisions 

* Associate Professor of Tax Law at Universidad Carlos III de Madrid and Postdoctoral 
Research Fellow of IBFD.
** Professor of Tax Law at Universidad Carlos III de Madrid and PWC Chair for 
International Business Taxation.
1. The translation, which the authors regard as perfect, is taken from: L.A. Martínez 
Giner, Spain, Residence of Companies under Tax Treaties and EC Law ch. 4 (G. Maisto 
ed., IBFD 2009), p. 753.
2. Id., p. 754.
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of this code in all aspects concerning the creation of their establishments in 

Spain, their commercial operations and the jurisdiction of the national courts 

(article 15 of the Spanish Commercial Code, Código de Comercio, C.Com.)3 

Any capital company domiciled in the Spanish territory shall be deemed to 

be Spanish and governed by this act, irrespective of its place of incorporation 
(article 8 of the Spanish Capital Companies Act, Ley de Sociedades de Capital, 
LSC)

Capital Companies whose main establishment or exploitation is based in Spain 

must have their domicile in Spain (article 9.2 of the LSC) 

It is hardly surprising that these provisions have generated huge contro-

versy, literally stumping foreign scholars.4 For a long time, a significant 

part of Spanish scholars claimed on the basis of a literal understanding 

of article 28 of the CC that the Spanish rule was based upon the so-called 

“incorporation-domicile theory”, according to which only those companies 

incorporated according to Spanish law and domiciled in Spain should be 

considered Spanish.5 

However, more recently, other authors have convincingly demonstrated the 

fallacy underlying this interpretation, by merely bilateralizing the conflic-

tual rule for situations in which a company was incorporated, according to 

Spanish law and domiciled abroad or the other way round. Following the 

“incorporation-domicile theory”, these companies would be neither Spanish 

nor foreign, according to the bilateralized conflictual rule.6 According to 

their alternative approach, the Spanish conflictual model is exclusively 

based upon incorporation and the reference to domicile in article 28 of the 

CC is a material requisite of Spanish company law (lex societatis) for a 

valid incorporation in Spain. Therefore, a company incorporated accord-

ing to Spanish law but not domiciled in Spain keeps on being a “Spanish 

company” even though, according to its lex societatis (Spanish company 

law), that lack of domicile in Spain is not legally irrelevant.7 Despite the 

fact that this interpretation seems more in line with the legislative history, 

with the case law of the Spanish Supreme Court and conflictual rules in 

3. Id.
4. U. Stücker, Das Spanische Internationale Gesellschaftrecht (Münster: LIT, 1999), 
pp. 25-27.
5. For detailed references on this position, see: F.J. Garcimartín Alférez. Derecho de 
las Sociedades y Conflictos de Leyes: una aproximación contractual (Madrid: Edersa, 
2002), p. 292.
6. Id., p. 294. 
7. Id., pp. 295-298.
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comparative law and better meets the needs of daily trade,8 the language of 

articles 8.2 and 9.2 of the LSC is a serious counterargument inasmuch as it 

seems to assume corporate residence in Spain irrespective of the place of 
incorporation. However, the proponents of the “incorporation theory” sug-

gest a limited scope for these provisions according to which they actually 

embody an anti-avoidance rule. Therefore, according to these provisions, a 

company that is objectively Spanish9 (“pseudoforeign companies”) must be 

incorporated pursuant to Spanish law.10

The confusion surrounding private law rules on corporate residence may 

have led to all these rules and discussions for tax purposes becoming com-

pletely irrelevant. To the best of the authors’ knowledge, there is no single 

administrative pronouncement or decision by a court in the tax area where 

these points have been raised.

22.1.2.  Tax law

22.1.2.1.  General (alternative) criteria determining the residence 
of companies for tax purposes 

Since as far back as 1978,11 the basic legal criteria12 used in the Spanish 

tax system to determine the residence of companies for corporate tax pur-

poses have remained unchanged. Both the Ley 61/1978 del Impuesto sobre 

8. All these advantages have been highlighted by those who advocate for this inter-
pretation. More in detail in relation to these arguments: F.J Garcimartín Alférez supra 
n. 5, pp. 291-292.
9. Even if this concept lacks clarity and has no explicit legal support – apart from the 
mention in article 9.2 of the LSC to Capital Companies whose main establishment or 
exploitation is based in Spain – it is frequently used by Spanish scholars: L.A. Martínez 
Giner, supra n. 1, pp. 755-756; F.J. Garcimartín Alférez, supra n. 5, p. 303; and J. Carrascosa 
González, Sociedades fantasma y Derecho Internacional Privado in: Revista Electrónica 
de Estudios Internacionales, no. 27, 2014, p. 15 et seq.
10. Scholars of private law in Spain have not paid much attention to this alleged anti-
avoidance provision beyond its proper fit in the incorporation theory. Some authors have 
insisted, however, that this rule is not applicable in an EU cross-border context: F.J. Garcimar-
tín Alférez, supra n. 5, p. 306 and J. Carrascosa González, supra n. 9, pp. 17-18.
11. The authors avoid references to previous provisions because only after 1978 did 
Spain start using a modern corporate tax.
12. The authors refer to the basic legal criteria, inasmuch as the legal parameters for 
corporate residence have remained unchanged since 1978. Indeed the wording of arts. 9 
CTA 1978, 8 CTA 1995 and 8 CTA 2014, as regards these criteria, is identical. Nevertheless, 
art. 9 CTA 1978 counted on additional regulation standards that disappeared in 1995. This 
question will be analysed later when dealing with the interpretation of the concept of the 
POEM. 



546

Chapter 22 - Spain

Sociedades (Corporate Tax Act 1978, CTA 1978) and the Ley 43/1995 del 
Impuesto sobre Sociedades (Corporate Tax Act 1995)13 attribute residence 

to entities14 for corporate tax purposes if any of the following requisites are 

fulfilled:

– they were incorporated under Spanish law (incorporation criterion); 

– their registered office (domicile according to company statutes) is lo-

cated in Spain (domicile criterion); or

– their place of effective management is in Spain (POEM criterion).

The rule leaves no room for doubt as regards the equal relevance of all the 

criteria and therefore a company will be considered resident for corporate 

tax purposes by merely fulfilling one of these alternative requisites. Insofar 

as the incorporation and domicile criteria are merely formal in nature, and 

therefore fully elective for taxpayers, the rule needs to be supplemented 

with a substantive criterion (POEM) and be less subject to manipulation, at 

least at first glance. 

Apart from this logic, the Spanish tax administration pushed this alterna-

tive configuration to an extreme by arguing that a Spanish company that 

shifts its domicile and POEM to Peru remains a resident in Spain inasmuch 

as it is still a company incorporated under Spanish law.15 At least theoreti-

cally, this might prove dramatic in the absence of a double taxation con-

vention, as was the case with Spain and Peru.16 However, the Spanish tax 

administration subsequently changed its position in relation to this issue. 

It stated, in later rulings, that inasmuch as the corresponding entry of the 

original Spanish company is cancelled and entered on the corresponding 

register of the destination country, there is a change in the lex societatis 
applicable to that company, a loss of any connection to the Spanish legal 

order and subsequently a loss of the condition of residence for the resident 

company for tax purposes. Nevertheless, this new approach is a mere (re)

13. The Corporate Tax Act 1995 implied a substantial reform of the Spanish corporate 
tax. This tax has been reformed many times since 1995 and is regulated at the moment 
by the Ley 27/2014, de 27 de noviembre, del Impuesto sobre Sociedades (Corporate Tax 
Act 2014, CTA).
14. Not only entities with legal personality but also some body corporates without 
(private law) legal personality are subject to corporate income tax in Spain. On this issue, 
see: D. Jiménez-Valladolid de L´Hotellerie-Fallois & F. Vega Borrego, Spain, in Corporate 
Income Tax Subjects ch. 29 (D. Gutmann ed., IBFD 2013), pp. 447-465. 
15. Contestación a consulta vinculante V-0004-12 de la Dirección General de Tributos 
de 10 de enero de 2012 (Reply of the Spanish General Directorate for Taxation, RGDT, 
to enquiry V-0004-12).
16. The double residence problem (double worldwide taxation of the company) has 
as its counterpart the fact that the Spanish exit tax on changes of residence (article 19.1 
of the CTA) will not be triggered. This exit tax will be analysed in sec. 22.2.2. 
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interpretation of the incorporation criterion. Indeed all these new rulings17 

quote several provisions of the Ley 3/2009, de 3 de abril, sobre modificacio-
nes estructurales de las sociedades mercantiles (Act on Structural Changes 

in Trading Companies, SCTA)18 and therefore support that, under certain 

legal circumstances, scrapping a company entry from the Spanish business 

register implies that the company can be no longer be considered to have 

been incorporated under Spanish law.19

22.1.2.2.  Detailed analysis of the criteria

Each of these alternative criteria deserves a detailed analysis, even if the 

POEM criterion, for obvious reasons, gives rise to more legal questions.

The incorporation criterion 

Incorporation under Spanish law implies – at least for limited companies – a 

notarial record of the corporate contract (in a public deed) and consequently 

entry on the Spanish trade register (article 20 of the LSC), in turn providing 

legal personality (article 33 of the LSC). Therefore, having legal personality 

is generally a prerequisite to be a taxpayer of corporate income tax20 and 

17. RGTD replies to enquiries V3966-16; V3538-16; V0419-16; V3879-15; V3202-15; 
V0928-15; V3215-14; V2519-14; V1782-14; V0591-14; V2597-13; V1434-13; V2597-12; 
and V2477-12.
18. The quoted provisions are the following: (1) art. 93.1 SCTA: “The change of the 
domicile of a Company incorporated under Spanish law abroad may only be possible if the 
country to which the change is made allows mantaining its legal personality”. (2) art. 102 
SCTA:“The change of the domicile of a Company and the corresponding amendment of 
its Bylaws shall have effect as of the date of entry in the corresponding foreign business 
register” ; (3) art. 103 SCTA:“The cancellation of a Company entry from the Spanish busi-
ness register will take place once (i) a certified statement has been provided stating that 
the Company has been registered in the corresponding foreign business register ; (ii) the 
announcement of that new entry has been published in the Official Gazette of the Spanish 
Business Register ; and (iii) the announcement of that new entry has been published in 
one of the provincial daily newspapers of widest circulation where the domicile used to 
be registered.”
19. This change in the interpretation of article 8 of the CTA had been previously de-
manded by scholars and practitioners in Spain: V. Viana Barral & D. Montoya Esteban, 
La residencia de las personas jurídicas en la legislación interna in: Residencia fiscal y 
otros aspectos conflictivos. La armonización de la imposición directa (Pablo Chico de 
la Cámara ed., Pamplona: Thomson Rueters-Aranzadi, 2013), pp. 139-140 and M. Siota 
Álvarez, La residencia fiscal en el Impuesto sobre Sociedades in: Crónica Tributaria, 
no. 149, 2013, pp. 202-203.
20. See, nevertheless, Jiménez-Valladolid de L´Hotellerie-Fallois, supra, n. 14. The fact 
that some body corporates without (private law) legal personality are subject to corporate 
income tax in Spain does not put into question the statement made in the text.
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the income obtained will be taxed in the personal income tax21 of those who 

participated in the company contract (future eventual shareholders), accord-

ing to the attribution of income regime (régimen de atribución de rentas).22 

The domicile criterion 

In the authors’ view, this criterion merely refers to the registered office of 

a company and, in this sense, there are no major differences between the 

incorporation and the domicile criteria. Some Spanish authors have never-

theless devoted significant attention to an eventual disparity between the 

country of incorporation and the country in which the registered office is 

located.23 In the authors’ view, all these discussions are rather theoretical, 

as proven by the fact that there are no controversies in Spain on the issue. 

In cases in which companies incorporated under Spanish law change their 

domicile abroad, a (tax) problem may arise but, as previously described, the 

Spanish tax administration has satisfactorily resolved this issue.

The POEM criterion 

Article 8.1.(c) of the Spanish CTA merely states that entities that “have their 

place of effective management in Spain” shall be considered resident in the 

Spanish territory. There is broad agreement among Spanish scholars that 

the POEM embodies a so-called “indeterminate legal concept”,24,25 a label 

normally limited to highlighting the uncertainty that the very concept cre-

ates. Maybe as a consequence of this indeterminacy, article 8.1.(c) 2 of the 

CTA has further regulated that “In this regard an entity shall be understood 

21. Personal income tax, corporate income tax or non-resident income tax.
22. However, according to art. 39 LSC, having verified the intention not to enter it 
on the Spanish trade register or, in any case, after 1 year of formalizing the public deed 
without the corresponding entry, the rules governing sociedades colectivas (a Spanish 
kind of partnership) or sociedades civiles (civil code companies) might apply. As far as 
partnerships, in any case, and sociedades civiles, in certain cases, might be corporate tax 
subjects, this rule implies the substitution of the rules governing the attribution of income 
regime by those of the Corporate Tax Act.
23. L.A. Martínez Giner, supra, n. 1, pp. 767-769 ; M. Almudí Cid, Los sujetos pasivos 
del Impuesto sobre Sociedades in: El Impuesto sobre Sociedades y su eforma para 2007 
(M. Gutiérrez Lousa & J. Galán Ruiz eds., Pamplona: Thomson-Civitas, 2007), p. 80 and 
V. Viana Barral & D. Montoya Esteban, supra n. 19, pp. 137-143.
24. L.A. Martínez Giner, supra n. 1, p. 769; J.M. Almudí, supra n. 23, p. 80 and M. Siota 
Álvarez, supra n. 19, p. 204. 
25. The authors refer to the “indeterminate legal concept-discretionary powers” di-
chotomy created by German administrative law scholars and later incorporated into other 
European countries also for tax law purposes (see A. Báez Moreno, Normas contables e 
Impuesto sobre Sociedades (Pamplona: Aranzadi, 2005), pp. 344-348). This distinction 
might prove critical as regards recent developments in relation to tie-breaker rules for 
companies in DTCs and will be considered later in this chapter (see sec. 22.3.).
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to have its place of effective management in Spain when the management 

and control of its activities as a whole is based therein”.26 Although this 

definition has been criticized by practitioners and scholars27 for being too 

imprecise, there seems to be a broad agreement that the concept of control 

must be construed from an executive and not from a strict shareholding ap-

proach28 and thus to locate the POEM where business activities are decided 

and supervised.29 However, Spanish legal agents further face the same di-

lemma as anyone trying to properly construe the concept of POEM: what 

kind of decision or supervision (strategic or day-to-day) is meant? 

There appear to be at least two legal reasons supporting that the proper inter-

pretation of the Spanish POEM concept should lean towards a strategic/
key management decision approach (rather than day-to-day management): 

(1) Under the old corporate tax rules, article 22 of the implementing regu-

lation developing the old CTA (Ley 61/1978)30 seemed to identify 

POEM with the place in which the day-to-day management took place. 

Some authors suggest those old criteria be used in order to interpret the 

26. This translation is slightly different to that elaborated by Martínez Giner according 
to which the provision reads as follows: “…an entity shall be understood to have its place 
of effective management in Spain when the management and control of all its activities is 
based therein” (L.A. Martínez Giner, supra n. 1, p. 769). Even if the practical outcomes of 
this difference might be irrelevant, in practice, the authors believe the translation contained 
in the text more faithfully reflects the literal lenguage of the provision.
27. The definition has been labelled “petty” in N. Carmona Fernández, Residencia 
fiscal de personas físicas y entidades: cambios de residencia y estatutos singulares in: 
Fiscalidad Internacional (4th ed., Fernando Serrano Antón ed., Madrid: Centro de Estudios 
Financieros, 2010), p. 137.
28. N. Carmona Fernández, supra n. 27, pp. 137-138; L.A. Martínez Giner, supra n. 1, 
p. 771; E. Sanz Gadea, Impuesto sobre Sociedades (I) (4th ed., Madrid: Centro de Estudios 
Financieros, 2004), p. 397, indicating additionally that for non-resident subsidiaries of 
multinational groups the notion of control in article 8 of the CTA also does not refer to 
the strategic planning designed by the group headquarters.
29. Martínez Giner, supra n. 1, p. 771.
30. According to art. 22 Royal Decree 2631/1982: “the place in which the management 
of the business is centralized shall be considered to be that which meets the following 
conditions : a) It contains and office or department in which the entity’s general contracts 
are verified, even although they pertain to the company branches and may be performed 
elsewhere, given the nature of the activities carried on. b) Therein or in offices habilitated 
for this purpose in the territory under the jurisdiction of the same provincial office of 
the Treasury, the main accounts are always prepared, with the receipts and documents 
necessary to be able to duly appreciate and verify all the company operations. c) There is 
a sufficient number of managers or directors to enable the company business to be duly 
managed who have their tax domicile in this same territory.” (Translation from Martínez 
Giner, supra n. 1, p. 770).
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current concept of POEM.31 The fact that the CTA totally eliminated 

those criteria by merely referring to the place of effective manage-

ment – and its corresponding definition described above – seems 

 nevertheless to be a clear indication of their abandonment and, perhaps, 

a movement towards a concept based upon a strategic/key management 
decision approach.32 

(2) This is the interpretation of the homonymous concept contained in art-

icle 4(3) of the OECD Model, according to Commentaries thereto.33 

Surprisingly enough, there seems to be major agreement among schol-

ars and practitioners in Spain about it.34 The hackneyed legal value of 

the OECD Commentaries aside, resorting to them becomes even more 

problematic because the provision that has to be interpreted is not con-

tained in a DTC but rather in Spanish domestic law.

Given this bleak (legal) picture, it is no surprise that the practice of the 

tax administration with regard to POEM is poor, unclear and internally 

contradictory. As reported by scholars, although POEM has been attributed 

an anti-abusive purpose, the Spanish tax authorities have chosen to turn to 

other rules in order to counter artificial (re)locations of companies operating 

in Spain (i.e. transfer pricing or permanent establishment rules).35 In other 

cases in which the Spanish tax authorities had the occasion to clarify the 

31. E. Sanz Gadea, supra n. 28, pp. 395-399; with important nuances and insisting 
specially on the existence of proper human and material resources.
32. A. Sánchez López (ed.) Comentarios a la Ley del Impuesto sobre la Renta de 
los no Residentes (Pamplona: Thomson-Aranzadi, 2003), p. 114 and V. Viana Barral & 
D. Montoya Esteban, supra n. 19, p. 145. Some authors have suggested that the rationale 
of the Spanish legislator in abolishing them was to avoid any inconsistencies between the 
Spanish concept of “place of effective management” and that resulting from the inter-
pretations set out in the OECD Model (F.P.G. Potgens et al., The Impact of a Corporate 
Governance System on the Place of Effective Management Concept in Spain, France, the 
United Kingdom, the Netherlands, Germany and Italy- Part 1 in: Eur. Taxn., Sept. 2014).
33. See G20/OECD, Commentary on Article 4 of the OECD Model, para. 24.
34. A. Sánchez López, supra n. 33, p. 114; F.A. Vega Borrego, Artículo 4. Residencia in: 
Comentarios a los Convenios para evitar la Doble Imposición y Prevenir la Evasión Fiscal 
concluidos por España (J.R. Ruiz García & J.M. Calderón Carrero eds., Fundación Pedro 
Barrié de la Maza, 2005), p. 259; Martínez Giner, supra n. 1, p. 771, merely describing 
the position of Spanish scholars; N. Carmona Fernández, supra n. 28, p. 138; S. Colmenar 
Valdés, El sujeto pasivo, residencia y domicilio fiscal in: Impuesto sobre Sociedades. 
Régimen General. Tomo I (Eduardo Sanfrutos Gambín, ed., 2nd ed., Pamplona: Ernst 
& Young-Thomson Aranzadi, 2013), pp. 413-414; and V. Viana Barral & D. Montoya 
Esteban, supra n. 19, p. 146.
35. J.M. Calderón Carrero & A. Martín Jiménez, Las normas antiparaíso fiscal espa-
ñolas y su compatibilidad con el Derecho Comunitario: el caso específico de Malta y 
Chipre tras la adhesión a la Unión Europea in: Crónica Tributaria, no. 111, 2004, p. 91; 
V. Viana Barral & D. Montoya Esteban, supra n. 19, pp. 134-135 ; F.P.G. Potgens et al., 
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concept of POEM for domestic CTA purposes, they decided to leave the 

question open.36 Nevertheless, more recently, the Spanish tax administration 

appears to be supporting a more or less uniform interpretation.

Leaving aside some older decisions,37 the Spanish tax authorities increas-

ingly quote the Commentaries on Article 4(3) of the OECD Model – par-

ticularly paragraph 24 of the Commentary on Article 4 of the OECD Model, 

identifying the POEM with the place where key management and com-

mercial decisions are made – in order to interpret the concept of POEM for 

domestic corporate tax purposes.38 This means essentially that the Spanish 

tax authorities fail to take an autonomous, purely national interpretation of 

the POEM, identifying the use of the same literal language (by domestic and 

treaty provisions) with the use of the same concept. As anticipated above, 

this approach poses serious legal problems.

The Spanish tax authorities must also deal with the issue of how to deter-

mine where key management and commercial decisions are made and this 

is because there are at least two ways to ascertain this location: in a formal 

way – referring essentially to the meeting place of the Board of Directors – 

or focusing on where key decisions are effectively made. Although this 

The Impact of a Corporate Governance System on the Place of Effective Management 
Concept in Spain, France, the United Kingdom, the Netherlands, Germany and Italy- 
Part 2. in: Eur. Taxn., Oct. 2014, p. 424, mentioning the PE approach.
36. This attitude has been particularly criticized by scholars (J.M. Almudí Cid, supra 
n. 23, pp. 80-81 and Martínez Giner, supra n. 1, p. 773) in relation to the RGTD V0128-
04. The enquiry referred to the residence of a company incorporated under Portuguese 
law with its registered office in Madeira and whose only activity was the management 
of capital consisting of shares in a Spanish company. The shareholders of the company 
were a married couple resident in Spain. It was the husband who took all the manage-
ment decisions whereas the three Portuguese directors complied with formal obligations 
required by Portuguese law. Indeed this was a unique occasion to try and clarify the 
concept of the POEM for both domestic and tax treaty purposes, especially as regards 
the day-to-day vs. key decision conundrum. Nevertheless, the Spanish tax authorities left 
the question unanswered by merely stating that the information provided by the taxpayer 
was not enough to enable a decision.
37. Such as the RGTD V-1011-98, in which the tax authorities decided that a company 
incorporated in Panama did not have its POEM in Spain because it is not engaged in any 
economic activity in the Spanish territory or the RGTD reply to enquiry V-2069-03, in 
which the tax authorities decided that a company incorporated under Irish law had its 
POEM in Spain as far as the decisions enabling the normal course of the business are taken 
in Spain. Perhaps the relevance of this decision – which seems to identify the POEM and 
the place where day-to-day decisions are made – should be attenuated inasmuch as the 
very taxpayer recognized when formulating the enquiry that the POEM of the company 
was located in Spain.
38. This approach might be found in RGTD replies to enquiries V-0106-08 and V-0962-
14.



552

Chapter 22 - Spain

question has not been explicitly raised by the Spanish tax authorities, the 

issue has emerged in the answers of the Reply of the Spanish General 

Directorate for Taxation (RGTD) to enquiries formulated by taxpayers. 

Again, the Spanish tax authorities have not developed their own position 

on the domestic concept of the POEM but rather imported the solution of the 

OECD Commentaries for the interpretation of domestic law. In this respect, 

legal certainty will again be damaged, inasmuch as the tax administration 

quotes the Commentary in force at the time of publishing its reply; accord-

ingly, before 2008, the Spanish tax authorities used to quote paragraph 24 

of the Commentaries in their 2000 version – making a reference to the place 
where the most senior person or group of persons (for example the Board 
of Directors) makes its decisions and, according to literature,39 (implicitly) 

to the place where the Board of Directors meets.40 After the changes came 

into effect in 2008, the Spanish tax authorities brought up the current ver-

sion of the Commentaries again, omitting, consequently, any reference to 

the Board of Directors.41 This change implies, at least theoretically,42 a less 

formalistic approach in which the place where the Board of Directors meets 

does not seem to be crucial. 

However, in this respect, Spanish case law has taken a rather different posi-

tion insisting on the place where the meetings of the Board of Directors take 

place as exclusive driver for the POEM and excluding other relevant indica-

tors, such as the existence of letters of attorney granting extensive manage-

ment powers to individuals not integrated in the Board43 or the fact that one 

member of the Board who owned 98.66% of the shares in the company was 

not a resident of the territory in which the POEM was allegedly located.44 

These decisions have clearly spoken in favour of a formal approach to the 

POEM yet this position might perhaps be tempered. Notably, as regards 

both decisions, one must take into account that it was the taxpayer who 

claimed to have its POEM in Spain and therefore to be a resident in Spain 

in order to avoid a tax liability assessed by the tax administration in rela-

tion to the so-called “special levy on immovable property of non-resident 

companies”.45 There are good reasons to believe that in different cases 

39. J. Saseville, The Meaning of “Place of Effective Management in: Residence of 
Companies under Tax Treaties and EC Law (G. Maisto ed., IBFD 2009), p. 294.
40. RGTD reply to enquiry V-0106-08.
41. RGTD reply to enquiry V-0962-14.
42. The authors say, at least theoretically, because this is not clearly reflected in the 
quoted answers of the Spanish tax authorities.
43. Decision of the Spanish Audiencia Nacional of 21 Apr. 2005.
44. Decision of the Spanish Audiencia Nacional of 27 Feb. 2014.
45. This is a 3% levy on the value of immovable property located in Spain and held 
by companies resident in tax havens.
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– where the taxpayer claims to be a resident abroad and tax authorities are 

trying to attract worldwide taxation claiming that the POEM is located in 

Spain – the position of the courts would have been different.

22.1.2.3.  Tax implications of being considered a resident 
corporation

According to article 4 of the Spanish CTA, the taxable event of corporate 

tax is the obtaining of income by the taxpayer whatever its source or origin. 

Therefore, the main implication of tax residence for companies is taxation 

on a worldwide basis.

The residence of the payor (company) is also used as a source rule (connect-

ing factor) for certain items of income received by non-residents, accord-

ing to article 13 of the Spanish Non-Resident Income Tax Act: (i) labour 

income;46 (ii) pensions and similar labour benefits; (iii) director’s fees; (iv) 

dividends; (v) interests; (vi) royalties; and (vii) capital gains from the alien-

ation of shares of a company that is a resident in Spain.

22.1.2.4.  Challenging tax residence: SAARs, GAARs and other 
ways used to question tax residence

In addition to the Spanish CFC rules,47 there are other rules in the Spanish 

tax regime that could be used (or have been used) in practice by the tax 

authorities in order to question the tax residence of companies, particularly 

challenging the residence of companies which the taxpayer alleges to be 

not resident in Spain:48

46. As an alternative criterion together with: (i) labour income derived directly or 
indirectly from a personal activity exercised in the Spanish territory; (ii) labour income 
paid by the Spanish tax administration.
47. The scope and the extent of this chapter does not allow a detailed analysis of the 
Spanish CFC rules. For that purpose, see: A. Báez Moreno & J.J. Zornoza Pérez, Taxation 
of foreign pasive income. Spanish Report in: Cahiers de Droit Fiscal International, vol. 98 
a, (Sdu Uitgevers, The Hague, The Netherlands 2013), pp. 683-702. On this regime after its 
later reform, see: R.J. Sanz Gómez, Transparencia Fiscal Internacional in: Los regímenes 
especiales del Impuesto sobre Sociedades y del IVA (A. Cubero Truyo ed., Madrid: Tecnos, 
2016), pp. 193-211.
48. The reverse situation – i.e. the tax administration rejects the residence of a company 
in Spain – is less frequent. This challenge could have been frequent in the application of 
the Spanish holding regime (Entidades de Tenencia de Valores Extranjeros), but the tax 
administration seems to have systematically respected the tax residence of these holding 
companies.
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Presumption of tax residence in Spain

According to article 8.1 of the Spanish CTA:

The Tax Authorities may presume that an entity situated in a tax-free territory, 

pursuant to paragraph 2 of the first additional provision of the Act on Measures 

for the Prevention of Tax Fraud, or in a tax haven, has its residence in Spain 

when its main assets, directly or indirectly, consist of property located in Spain 

or rights that are fulfilled or exercised in Spanish territory, or when its main 

activity is carried on in this country, unless the entity proves that its direction 

and effective management takes place in the former territory and it was incor-

porated and operates for valid commercial reasons and sound business reasons 

other than the mere management of securities or other assets.49

Even though this rule was introduced into the Spanish legislation 10 years 

ago, its application by the Spanish tax administration has been rather 

uncommon. There are many reasons for this. The preference of the Spanish 

tax authorities for other legal devices to fight artificial (re)locations of com-

panies operating in Spain50 might well be the reason for this failure but the 

poor design of the rule may also have helped prevent its application. Firstly, 

the concepts of “tax haven”51 and “tax-free territory”52 seem to be clear in 

the Spanish legal order.53 However, it is far from evident what it means 

to be “situated” in those jurisdictions even if the most rational interpreta-

tion points to companies that, according to the criteria of article 8 of the 

49. With some small nuances, this is the translation elaborated by: Martínez Giner, 
supra n. 1, p. 775.
50. See supra n. 38.
51. Since 1991, Spain has adopted a blacklist system contained in Royal Decree 1080/1991 
of 5 July 1991. According to para. 2 of the first additional provision of the Act on Measures 
for the Prevention of Tax Fraud, this list may be updated – and a jurisdiction might leave 
information out or enter it on the list in certain situations (existence of a tax treaty that 
contains an exchange of information clause, existence of a tax information exchange 
agreement, the Convention on Mutual Administrative Assistance in Tax Matters, the non-
existence of effective exchange of information according to para. 4 of the first additional 
provision of the Act on Measures for the Prevention of Tax Fraud, the results of the peer 
review process of the Global Forum on Transparency and Exchange of Information for 
Tax Purposes).
52. According to para. 3 of the first additional provision of the Act on Measures for 
the Prevention of Tax Fraud, a territory is considered tax-free if it does not levy a tax 
that is identical or analogous to the personal income tax, the corporate income tax or the 
Tax on Non-Resident Income, as the case may be. A tax will be considered identical or 
analogous when its purpose is to tax income, even partially, irrespective of whether it is 
the income itself, earnings or any other element indicative of income (translation taken 
from Martínez Giner, supra n. 1, p. 777). It is additionally provided that an identical or 
analogous tax will be considered to be levied when the country or territory involved signed 
a double taxation convention with Spain.
53. Nevertheless, some authors consider that these concepts, as regards particularly 
tax havens, are far from clear (M. Siota Álvarez, supra n. 19, pp. 213-219). It must be 
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Spanish CTA, are resident for tax purposes in those territories and not in 

Spain.54 The requirements upon which the application of the special rule is 

based (i.e. concept of main assets and main activity) are similarily vague.55 

Moreover, neither regulations nor administrative practice have adequately 

implemented these requirements.56 Scholars have pointed to the lack of clar-

ity as regards whether these tests should be construed with qualitative or 

rather quantitative criteria.57 Moreover, in many cases it will not be clear at 

all whether or not activities are carried on in Spanish territory.58 Finally, the 

rule is formally designed as a presumption iuris tantum and, accordingly, 

evidence to the contrary is admitted. Components of this expressly regulated 

proof pose significant interpretation issues. There is proof that the direction 

and effective management of the company takes place in the tax haven or 

tax-free territory – a concept that several scholars have plainly identified 

with the POEM.59 The interpretation difficulties that arise are very similar 

to those previously described as regards the POEM, giving cause even to 

interpretations according to which the concept of direction and effective 
management is stricter than in the POEM and proof is required that the 

management is effectively made in those territories (and not just that the 

meetings of the board of directors are held there). As regards the proof of 

a valid commercial reason for the incorporation in a tax haven or tax-free 

recognized that certain changes in para. 2 of the first additional provision of the Act on 
Measures for the Prevention of Tax Fraud in 2014 have made the concept of tax haven 
rather misleading.
54. If those companies are resident in Spain according to the ordinary criteria of article 8 
(incorporation, registered office or POEM), the application of the special provision would 
not be necessary. It is obvious that in the latter case a double residence issue could arise 
and Spain might lose according to the tie-breaker rules in an eventual tax treaty with the 
other jurisdiction. However, in this case, the special provision would not be applicable 
inasmuch as the existence of a DTC will, in most cases, exclude its application.
55. Martínez Giner, supra n. 1, p. 776; M. Siota Álvarez, supra n. 19, pp. 222-226. 
V. Viana Barral & D. Montoya Esteban, supra n. 19, pp. 152-153.
56. There are several replies to inquiries by the taxpayer in relation to this provision but 
none of them deal with these difficult concepts (V. Viana Barral & D. Montoya Esteban, 
supra n. 19, p. 152).
57. The test could be focused on the company’s corporate purpose according to its 
bylaws or rather on the income generated by the company in Spain. Both approaches 
would generate significant problems as stated by some scholars : M. Siota Álvarez, supra 
n. 19, p. 224 and B. García Carretero, La presunción de residencia fiscal introducida 
por la Ley 36/2006, de Medidas para la prevención del Fraude Fiscal con relación a 
las entidades radicadas en países o territorios de nula tributación o considerados como 
paraísos fiscales in: Quincena Fiscal Aranzadi, no. 12, 2008, p. 19.
58. In this regard, the reference to e-commerce is commonplace in the Spanish literature: 
M. Siota Álvarez, supra n. 19, pp. 224-225 and V. Viana Barral & D. Montoya Esteban, 
supra n. 19, p. 153.
59. Siota Álvarez, supra n. 19, p. 228 ; V. Viana Barral & D. Montoya Esteban, supra 
n. 19, pp. 144-145 and Martínez Giner, supra n. 1, p. 777.
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territory, there is significant administrative practice and case law in Spain in 

relation to this concept, which scholars consider to be fully applicable for 

the interpretation of this presumption. 

Foreign holding companies and sham transaction doctrine: A recent 
initiative instigated by the Spanish tax authorities

The Spanish tax authorities have recently found a new approach to chal-

lenge the tax residence of foreign holding companies whose main assets 

are located in Spain and/or whose main shareholders are Spanish resident 

individuals. The manouevre consists of two parts: first, the foreign holding 

company is considered a mere sham and disregarded for tax purposes and, 

second, the company is considered to be a resident in Spain according to 

Spanish domestic law on the grounds of having its POEM in Spain. Both 

these aspects deserve further attention.

The intentions of the tax authorities when considering that an existent com-

pany incorporated abroad is a mere sham – instead of applying the POEM, 

the existing GAAR or SAARs – are twofold:

– to avoid the application of tie-breaker rules in the eventual treaties with 

the countries in which those companies were incorporated (usually 

Luxembourg or the Netherlands); and

– to criminalize the dispute and avoid mutual agreement procedures on 

the eventual double residence issue.60

Having ruled out an eventual foreign residence, the tax authorities consider 

the following companies to be resident in Spain on the grounds of having 

their POEM in Spain according to the following facts : (i) the main assets 

of the company are located in Spain; (ii) the lack of plant, equipment or 

employees in the jurisdictions in which the companies declare themselves 

to be residents; (iii) the main shareholders are resident in Spain for personal 

income tax purposes; and (iv) the main manager is a resident in Spain even 

if the board of directors meets abroad and also consists of non-resident 

individuals. 

As can be ascertained from the above, this new approach implies a signifi-

cant departure from the traditional and legal criteria used in Spain to define 

and determine the POEM. Indeed, the Spanish tax administration considers 

criteria that have always been alien to the concept of the POEM for both 

domestic and treaty tax purposes. Moreover, the tax authorities deviate from 

the scarce court decisions that have elaborated on the concept of the POEM 

60. All these cases ended up with a bargained criminal conviction for tax evasion.
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by disregarding the place where the board of directors meet and substitute 

it by the place of residence of the director who happens to be the major 

shareholder and who is presumed, in its turn, to make the key decisions 

concerning the company in his country of residence. 

22.2.  (Tax) residence in an international (cross-border) 
context

22.2.1.  Residence in (tax) treaties

Overall, the current Spanish tax treaty network (86 treaties in force) follows 

article 4 of the OECD Model as regards several aspects concerning the tax 

residence of companies. These aspects will now be throughly examined, 

also making an exhaustive analysis of deviations from the OECD Model in 

the Spanish tax treaty network.

22.2.1.1.  Criteria used in Spanish tax treaties for determining 
the tax residence of companies

Most treaties in the Spanish network follow verbatim article 4(1) of the 

OECD Model referring therefore the condition of a resident to any person 

who, under the laws of a contracting state, is liable to tax therein61 by reason 

of his domicile, residence, place of management or any other criterion of a 

61. The tax treaty with Australia requires only for the person to be a resident of Spain 
or Australia for the purposes of the law of the contracting states. So, at least theoreti-
cally, the tax treaty does require to be liable to tax in order to be a resident for tax treaty 
purposes. However, this first impression dissipates inasmuch as the very treaty declares 
a person not to be a resident for treaty purposes if the person is liable to tax in that state 
in respect only of income from sources in that state (as regards this treaty provision, 
see F.A. Vega Borrego, supra n. 35, p. 235). The tax treaty with Bulgaria requires for 
legal persons to have their head offices in Bulgaria or be registered therein. As regards 
Spain, the provision follows the OECD Model. The tax treaty with Hong Kong requires 
a company to be incorporated in the Hong Kong Special Administrative Region or, if 
incorporated outside it, being normally managed or controlled in the Hong Kong Special 
Administrative Region or by any other person constituted under the laws of the Hong 
Kong Special Administrative Region. As regards Spain, the provision follows the OECD 
Model. The tax treaty with Kuwait requires for companies to be incorporated in Kuwait. 
As regards Spain, the provision follows the OECD Model. The tax treaty with United 
Arab Emirates requires for companies to be incorporated in the United Arab Emirates and 
have their place of effective management there. As regards Spain, the provision follows 
the OECD Model.
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similar nature62 and excluding any person who is liable to tax in that state in 

respect only of income from sources in that state.63 Therefore, the Spanish 

treaty network does not itself regulate the concept of (company)64 treaty 

62. Some Treaties also incorporate explicitly other criteria by reason of which a person 
(Company) might be considered liable to tax, and therefore resident for treaty purposes: 
Belarus (referring also to “creation”), Bulgaria (referring exclusively to legal persons who 
have their head offices in Bulgaria or are registered therein), China (referring also to the 
head office), Finland (referring to place of incorporation (registration) in both the 1967 
treaty and the not yet in force 2015 treaty), Jamaica (referring to the place of incorpora-
tion), Japan (referring to place of head or main office), Kazakhstan (referring to the place 
of incorporation), Korea (Rep.) (referring to place of head or main office), Kyrgyzstan 
(referring to the place of creation), Latvia (referring to the place of incorporation), Lithuania 
(referring to the place of incorporation), Moldova (referring to the place of registration), 
Nigeria (referring to the place of incorporation), Oman (referring to the place of incor-
poration), Panama (referring to the place of incorporation), Russia (referring to the place 
of registration), Thailand (referring to the place of incorporation), Turkey (referring to 
the legal head office), Turkmenistan (referring to the place of creation), Ukraine (refer-
ring to the place of creation), United Kingdom (referring to the place of incorporation), 
United States (referring to the place of incorporation), Venezuela (referring to the place 
of incorporation), and Vietnam (referring to the place of incorporation).
63. A significant number of tax treaties in the Spanish network do not contain Article 4(1).2 
of the OECD Model: treaties with Algeria, Austria, Belrus, Brazil, Bulgaria, Canada, 
China, Dominican Republic, Ecuador, Indonesia, Japan, Kyrgyzstan, Malaysia, Morocco, 
the Netherlands, Singapore, Switzerland, Tajikistan, Turkmenistan and Ukraine. 
64. However several Spanish treaties contain an explicit exclusion or inclusion of cer-
tain Companies for tax treaty purposes: As regards Chile (Fondos de Inversión de Capital 
Extranjero” governed by Chilean Law No. 18,657), Germany (establishing that where a 
collective investment vehicle cannot be deemed to be a resident under Article 4, the com-
petent authorities shall decide by mutual agreement the eligibility requirements for treaty 
benefits), Jamaica (excluding the application of the Convention to to companies entitled 
to any special tax benefit (in Jamaica) under: (a) the International Finance Companies 
(Income Tax Relief) Act, 1971; (b) the Foreign Sales Corporation Act, 1984; and (c) 
any substantially similar law subsequently enacted by Jamaica), Luxembourg (excluding 
holding companies in the sense of the particular Luxembourg laws, currently governed by 
Law of 31 July 1929 and Grand Ducal Decree of 17 December 1938 (enforcing Article 1, 
7b, paragraphs 1 and 2 of Law of 27 December 1937). It also shall not apply to income 
which a resident of Spain derives from shares or other rights in similar companies, nor to 
capital represented by shares or other rights in capital in such companies which that person 
owns), Malaysia (excluding persons entitled to any tax benefit under the Labuan Offshore 
Business Activity Act 1990 or as amended or any substantially similar law subsequently 
enacted), Malta (excluding in the case of Malta, any persons which under the provisions 
of the Merchant Shipping Act, 1973 -and to that extent- are not subject to tax on the prof-
its derived from the operation of ships in international traffic), Switzerland (including 
recognized pension fund or pension scheme, defined as any scheme, fund, mutual benefit 
institution or other entity established in a Contracting State (i) which manages the right of 
its beneficiaries to receive income or capital upon retirement, survivorship, widowhood, 
orphanhood, or disability; and (ii) contributions to which are eligible for tax benefits in 
the form of reductions in the taxable base of the individuals income tax), United Kingdom 
(including pension schemes), Uruguay (excluding companies or entities under any of 
the following regimes: (a) the financial investment corporations (Sociedades Anónimas 
Financieras de Inversión - SAFI), insofar as they continue to enjoy the tax regime provided 
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residence for tax purposes but rather a reference to the domestic law of the 

contracting state(s). However, the widespread view in Spain is that the refer-

ral in article 4(1) of the OECD Model and concurrent bilateral treaties is not 

absolute as there are at least two (implicit) limits contained in the provision:

The expression “liable to tax” and article 4(1)2 of the OECD Model

The expression “liable to tax” that is used in all Spanish treaties,65 is inter-

preted as meaning that any criterion set out in the contracting state’s legisla-

tion which does not determine worldwide tax liability is not sufficient for a 

person (company) to be considered resident for tax treaty purposes.66 This 

is also the interpretation given by the Spanish tax authorities in relation to 

the expression “liable to tax”, but without a single mention of paragraphs 3 

and 8 of the Commentary on Article 4 of the OECD Model.67 However, 

there is also a consensus in the Spanish literature that the residence status 

for tax treaty purposes is not conditional on the existence of effective world-

wide income taxation as a result, for example, of (subjective or objective) 

exemptions.68 However, this interpretation is not so clear in the Spanish 

administrative practice.69 Indeed, the fact that residence for treaty purposes 

for in Law No. 11.073 of June 24 1948, or its subsequent amendments; (b) the foreign 
financial institutions (Instituciones Financieras Externas - IFE), insofar as they continue 
to enjoy the tax regime provided for in the Decree of 17 August 1989, or its subsequent 
amendments; (c) the free zones governed by Law 15.921, or its subsequent amendments, 
in relation to the provision of financial services. The provisions of paragraphs (a) and (b) 
shall not apply where Uruguay is in a position to exchange information regarding those 
entities under the terms provided for in the Convention). 
65. With the exception of the tax treaty with Australia as explained in fn. 63.
66. This is commonplace in the Spanish literature: Martínez Giner, supra n. 1, p. 779 
and F.A. Vega Borrego, supra n. 35, pp. 220-224. 
67. RGTD V-0893-98, V-0381-00. 
68. Martínez Giner, supra n. 1, p. 779 and F.A. Vega Borrego, supra n. 34, p. 221. 
69. Certain decisions seem to defend a rather different approach by stating that:  “…a 
person is considered to have its residence for treaty purposes in a country when it is taxed 
(not liable to tax) in that country on its worldwide income” (0893-98); or “Therefore in 
order for the treaty to be applicable those persons need to prove that they are resident in 
Germany and subject to tax in that State by reason of their domicile or residence, and 
this involves being subject to tax in Germany on their worlwide income and not just on 
the income sourced in Germany”  (0381-00). These statements have been criticized by 
Spanish scholars R. Falcón y Tella ; E. Pulido Guerra. Derecho Fiscal Internacional. 
Madrid: Marcial Pons, 2010, p. 44. Nevertheless, other authors (Martínez Giner, supra 
n. 1, p. 779) have interpreted these decisions in a different way by indicating: “This admin-
istrative body responsible for interpreting tax rules held that for the Treaty with Germany 
to be applicable, the taxpayer must submit a residence certificate demonstrating that, in 
addition to residing in Germany, he was liable to tax therein by reasons of domicile or 
residence, thereby implying tax liability in Germany in respect of his worldwide income 
and not only in respect of income from sources in that country.”
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was denied in some decisions,70 and the recent cherry-picking approach 

of the tax administration in relation to the Commentaries (disregarding its 

interpretation when favourable to the taxpayer) do not, in the authors’ view, 

show the position of the Spanish tax authorities to be beyond dispute in this 

regard.

Apart from the foregoing considerations, the interpretation of the second 

sentence in article 4(1) of the OECD Model also poses significant problems 

in the Spanish treaty practice at least in those 66 treaties that effectively 

include it: (i) There is no official position taken by the Spanish tax authori-

ties (or courts) in relation to paragraph 8.2 of the Commentary on Article 4 

of the OECD Model claiming for an exclusion of certain resident foreign-

held companies from the scope of tax treaties. Many Spanish authors have 

opposed the interpretation in the Commentaries stating that, even given 

article 4(1)2 of the OECD Model, in a bilateral treaty, the conclusion, under 

article 4(1), that mere tax liability – not effective taxation on worlwide in-

come – suffices to qualify as a resident for treaty purposes should not be 

changed.71 (ii) There is no official position by the Spanish tax authorities in 

relation to paragraph 8.3 of the Commentary on the OECD Model, claiming 

it is not intended to exclude from the treaty scope those persons that are resi-

dents in countries adopting a territorial principle in their taxation. Certain 

authors have concluded that it is simply wrong and those persons should be 

excluded from the scope of treaties taking particularly into account that the 

UN Model did not originally incorporate the second sentence of article 4(1) 

of the OECD Model to precisely avoid that exclusion.72 However, bilateral 

treaties with territorial jurisdictions expressly resolve this problem by intro-

ducing a specific clause for this purpose. 73 

Criteria determining residence of companies in tax treaties

Even if, pursuant to article 4(1) of the OECD Model, the criteria determin-

ing the residence of companies refer to the legislation of the contracting 

70. See V-0381-00.
71. F.A. Vega Borrego, supra n. 34, p. 223; R. Falcón y Tella & E. Pulido Guerra, supra 
n. 71, p. 64 and Martínez Giner, supra n. 1, pp. 779-780. 
72. F.A. Vega Borrego, supra n. 34, p. 223.
73. The clause states that: “While one of the Contracting States maintains a territorial-
ity criterion in its taxation system, where by application of the provisions of Articles 6 
to 21 of this Convention the taxing power rests exclusively with that State and pursuant 
to such territoriality criterion an item of income is deemed not to arise in that State, such 
income may be taxed in the other State as if the Convention had not entered into force”. 
Even if this clause is designed with different literal lenguage in several treaties of the 
Spanish network, the content is similar in all of them. See the tax treaties with Costa Rica, 
El Salvador, Nigeria and Saudi Arabia. 
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states, it should be noted that the Model refers to domicile, residence, place 
of management or any other criterion of a similar nature. According to 

certain international scholars,74 who are joined by some Spanish authors,75 

this particular design requires any other criterion of a similar nature used 

by the contracting states in their domestic law to embody a locally related 

attachment, in order for the taxpayer to qualify as tax resident for tax treaty 

purposes in addition to liability to tax on worldwide income. The most 

important outcome of this interpretation would be that for those treaties 

following the literal language of article 4(1) of the OECD Model the place 

of incorporation would not be covered by the expression any other criterion 
of a similar nature and a company resident in a contracting state would 

not just according to this domestic criterion fall under the scope of the 

Convention.76 Be that as it may, two points must be made in relation to this 

problem in Spain: (i) the Spanish tax authorities do not seem to follow this 

interpretation;77 and (ii) in any case, a significant number of treaties signed 

by Spain explicitly resolve this issue by including the “place of incorpo-

ration”, “registration” or “creation” as valid criteria for determining the 

residence of companies for treaty purposes.78

22.2.1.2.  Tie-breaker rule in case of dual-resident companies

Most treaties in the Spanish network follow verbatim article 4(3) of 

the OECD Model deeming, for tax purposes, a dual-resident company 

to be a resident of the contracting state in which its POEM is situated.79 

74. K. Vogel, Klaus Vogel on Double Taxation Conventions (3rd ed., London-The 
Hague-Boston: Kluwer Law International, 1997), p. 233 (and further literature quoted 
there).
75. F.A. Vega Borrego, supra n. 34, pp. 225-228 and Martínez Giner, supra n. 1, pp. 780-
784.
76. K. Vogel, supra n. 76, p. 233 and F.A. Vega Borrego, supra n. 34, pp. 226-227, 
showing nevertheless more doubts as regards place of incorporation.
77. This issue has normally arisen in double tax residence cases before the Spanish tax 
authorities. The Spanish tax administration has been willing to apply tie-breaker treaty 
rules in relation to companies considered resident in Spain or abroad based only upon 
incorporation, assumming therefore that this amounts to a valid residence criterion under 
article 4 of the corresponding tax treaty: V-0011-02, V-0106-08, V-0654-14, V-0962-14 
and V-3538-16.
78. See n. 71.
79. In some treaties, an explicit definition of the POEM is offered which deviates from 
the common understanding of this concept under the Commentaries on the OECD Model: 
treaties with China (identifying the POEM with the head office), Turkey (where a person 
other than an individual has its POEM in one of the states and its legal head office in the 
other state, the competent authorities of the contracting states shall consult to determine 
by mutual agreement whether the legal head office of such a person has to be considered 
as the actual place of effective management or not).



562

Chapter 22 - Spain

Nevertheless, there are significant deviations in the treaty practice leaving 

the matter to be settled by mutual agreement procedure. Different word-

ings might be found in the treaty practice for this second approach: (i) the 

provision offered as an alternative to paragraph 24.1 of the Commentary 

on Article 4(3) of the OECD Model;80 (ii) a provision leaving the matter to 

be settled by mutual agreement procedure indicating criteria to resolve the 

conflict different to those set out in the alternative tie-breaker rule offered 

by paragraph 24.1;81 and (iii) a provision leaving the matter to be settled by 

mutual agreement procedure without indicating a criterion to resolve the 

conflict.82

As stated above, the Spanish tax authorities systematically resort to the 

interpretation in the Commentaries on Article 4 of the OECD Model (spe-

cifically paragraph 24) in force at the time of publishing its reply irrespec-

tive of the specific date of the corresponding treaty. The interpretation given 

by the Spanish tax authorities to this (treaty) provision does not differ from 

that elaborated on for strict domestic tax purposes, inasmuch as the tax 

administration has merely imported the contents of the Commentaries for 

the interpretation of the homonymous domestic concept of the POEM.

80. According to this alternative provision : “Where by reason of the provisions of 
paragraph 1 a person other than an individual is a resident of both Contracting States, the 
competent authorities of the Contracting States shall endeavour to determine by mutual 
agreement the State of which the person shall be deemed to be a resident, having regard to 
its place of effective management, the place where it is incorporated or otherwise consti-
tuted and any other relevant factors. If the competent authorities are unable to determine 
the matter by mutual agreement, they shall endeavour to determine by mutual agreement 
the mode of application of this Convention to that person”. There are several treaties fol-
lowing this alternative provision: treaties with Canada, Estonia/Latvia/Lithuania (in these 
three cases as long as the place of effective management criteria for the determination of 
residence is not used under the domestic legislation of these jurisdictions. In the case of 
implementation of such criteria, the treaty will use the ordinary Article 4(3) of the OECD 
Model). Mexico (even if article 4(3) of the treaty with Spain follows the OECD Model, 
the Protocol to the treaty indicates that: “Nevertheless, when the situation of dual resi-
dence arising from the fact that such person has a place of effective management in both 
Contracting States, the competent authorities of these States shall endeavour to define, 
by mutual agreement, the Contracting State of which such person shall be deemed to be 
a resident for the purposes of the Convention, taking into account where the duties of the 
managing director and other executives are performed, where the top-level day-to-day 
management takes place, as well as any other equivalent factor)”. 
81. Treaties with Armenia (referring to a person’s POEM and any other relevant eco-
nomic and material factors), Dominican Republic (referring to the place of management 
and administration of its business or any other relevant economic factor), El Salvador 
(referring to the place of management and administration of its business or any other 
relevant economic factor), and Malaysia (referring just to the POEM defined in the tax 
treaty as the place where key management and commercial decisions that are necessary 
for the conduct of the entity’s business are effectively made), 
82. Treaties with Chile, Japan, Thailand and the United States. 
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To the best of the authors’ knowledge, there has been no discussion in Spain 

as regards the recommendation in the OECD/G20 BEPS Report on Action 

6 to abandon the tie-breaker provision in current article 4(3) of the OECD 

Model. However, in the absence of a public statement in this regard, the 

authors understand that the Spanish representatives in the OECD have not 

formally opposed this change in the Model. In any case, it must be taken 

into account that some treaties in the Spanish network already contain a 

provision identical to the one now proposed under BEPS Action 6, or even 

a provision leaving the matter to be settled by mutual agreement proce-

dure without indicating a criterion to resolve the conflict. These provisions, 

and the eventual new tie-breaker rule under the new OECD Multilateral 

Convention (2016), pose significant legal problems in Spain that will be 

briefly analysed under section 22.3.

22.2.1.3.  Limitation on benefits clauses

Strictly speaking, only the Spain-United States tax treaty contains a limita-

tion of benefits clause that is worthy of the name, at least in accordance with 

the different versions of these clauses offered by the current Commentaries 

on the OECD Model,83 the Final Report of BEPS Action 684 or the OECD 

Multilateral Convention.85 However, a significant number of Spanish tax 

treaties86 have incorporated (simplified) anti-conduit provisions with the 

following broad characteristics:

– These provisions normally follow the so-called “look-through ap-

proach” as described in paragraph 20 of the Commentary on Article 1 

of the OECD Model, disallowing treaty benefits to a company not 

owned directly or indirectly by residents of the state of which the com-

pany is a resident.87

– These provisions do not normally exclude companies from the scope of 

the treaty but rather disallow the application of reductions or 

83. Commentary on OECD Model, art. 1, para. 20.
84. OECD, Action 6: 2015 Final Report. Preventing the Granting of Treaty Benefits 
in the Inappropriate Circumstances (Paris: OECD, 2015), p. 20 et seq.
85. Art. 7 OECD Multilateral Convention.
86. Treaties with Belgium, Bolivia, Canada, Croatia, Cuba, Estonia, Iceland, Ireland, 
Israel, Latvia, Lithuania, Malaysia, Slovenia, South Africa, Switzerland and Vietnam. 
87. In these provisions, it is normally considered that a company is owned or controlled 
by non-residents if they hold, directly or indirectly, more than 50% of the capital of that 
company (treaties with Belgium, Bolivia, Croatia, Cuba, Estonia, Iceland, Ireland, Israel, 
Latvia, Lithuania, Malaysia, Slovenia, South Africa, Switzerland and Vietnam).
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exemptions contained in the treaty for interests, dividends,88 royalties 

and capital gains.89

– The application of the clause is normally excluded if the company 

shows that it performs substantial trade or business activities in the 

contracting state of which it is a resident.90 Only some of these treaties 

incorporate a general bona fide provision along the lines of para-

graph 19(a) of Article 1 of the Commentary on the OECD Model.91

22.2.2.  Tax implications of the cross-border change of 
residence

There are no special rules in the Spanish CIT regarding corporate immi-

gration, either for the company itself or for its shareholders. Therefore an 

immigrant company eventually acquires tax residence in Spain according 

to the general criteria in article 8 of the CITA as described above. For this 

reason, apart from the hypothetical tax inversion through the merger with a 

company incorporated in Spain, the acquisition of Spanish tax residency for 

CIT purposes requires moving the registered office or the place of effective 

management to Spain.

88. In the tax treaty with Switzerland, this clause is only limited to dividends.
89. In some cases, also for fees for technical services e.g. tax treaty with Malaysia.
90. Tax treaty with Belgium (excluding activities consisting principally of holding 
or managing shares or other business property), Bolivia (excluding the mere holding of 
shares or other property), Cuba (excluding the mere holding of shares or other property), 
Estonia (excluding the mere holding of shares or other property), Iceland (excluding 
the mere holding of shares or other property), Ireland (with certain nuances analyzed 
in F.A. Vega Borrego, Artículo 1. Ámbito de aplicación personal in: Comentarios a los 
Convenios para evitar la Doble Imposición y Prevenir la Evasión Fiscal concluidos por 
España (J.R. Ruiz García & J.M. Calderón Carrero eds., Fundación Pedro Barrié de la 
Maza, 2005), p. 124; Israel (excluding the mere holding of shares or other property), Latvia 
(excluding the mere holding of shares or other property), Lithuania (excluding the mere 
holding of shares or other property), Malaysia (excluding the mere holding of shares or 
other property), Slovenia (excluding the mere holding of shares or other property), South 
Africa (excluding the mere holding of shares or other property), Switzerland (excluding 
the application of the clause if the company receiving the dividends: “exercises directly a 
real business activity in relation with the business of the company paying the dividends, 
or has as a main object the control and management of the company paying the dividends 
through sufficient material and human means, or proves that it has been constituted for 
valid economic reasons and not just in order to benefit from this Article 10, paragraph 2, 
subparagraph b”) and Vietnam (excluding the mere holding of shares or other property).
91. Treaties with Estonia, Iceland, Israel, Latvia, Lithuania, Malaysia, Slovenia, South 
Africa and Vietnam.
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Even though the Spanish CIT has never had special (favourable) rules 

for immigrant companies, the Territories included in the Autonomous 

Community of the Basque Country established, during the late 1990s and 

first decade of 2000, a set of tax incentives in order to attract corporate 

investments. Incentives of this kind – basically, a tax credit of 45% and a 

reduction of the bases of assessment for CIT purposes for companies start-

ing their business activity in those Territories – have been denounced by 

the European Commission, and finally considered State aid prohibited by 

the TFEU.92

It may be finally noted that the lack of a step-up rule in the Spanish tax 

regime for corporate immigration might cause unrelieved double taxation 

if the origin state, as is common in practice, counts on an exit tax upon emi-

gration.93 This phenomenon seems to be acceptable for the ECJ, according 

to its ruling in De Lasteyrie du Saillant,94 where it permitted taxation in the 

Member State of destination without a step-up in the basis.

Similarly to many other jurisdictions, Spain does not treat inbound and 

outbound corporate migration in the same manner. Emigration is tackled 

by specific provisions oriented to control and limit changes in residence. 

Among these provisions, the CITA 2014 establishes an exit tax that treats 

the mere act of emigration as a taxable event. In this regard, article 27.2.(b) 

of the CITA establishes an early termination of the tax period when a change 

of residence occurs, and consequently article 19.1 of the CITA imposes 

the integration in the tax base of a resident corporation shifting its resi-

dence abroad of all hidden reserves of its assets (the difference between 

the commercial/tax (historic) value and the fair market value of the assets), 

except for the case in which those assets remain assigned to a PE located 

92. See the judgments of the ECJ of 11 Nov. 2004 (Joined Cases C-183/02 P and 
C-187/02 P; and C-186/02 P and C-188/02 P); of 14 Dec. 2006 (Joined Cases C-485/03 
to C-490/03) and 20 Sept. 2007 (Case C-177/06). In the literature, see A. Carrera Poncela, 
Impuesto sobre Sociedades y atracción de empresas. El caso vasco visto desde Cantabria 
(Santander: Servicio de Publicaciones de la Universidad de Cantabria, 2005); V. Ruiz 
Almendral, ¿Vuelta a la casilla de salida? El Concierto económico vasco a la luz del 
Ordenamiento comunitario in: Revista de Derecho Europeo, no. 28, 2008, p. 499; C. Palao 
Taboada, State Aid and Autonomous Regions: The ECJ’s Ruling in the Basque Country 
Case in: Bull. Intl. Taxn., May/June, 2009, p. 225. 
93. See A. Martín Jiménez & J.M. Calderón Carrero, Los impuestos de salida y el 
Derecho Comunitario a la luz de la legislación española in: Crónica Tributaria, no. 125, 
2007, pp. 70-71. See also the English version: Exit Taxes and the European Community 
Law in the Light of Spanish Law in: European Tax Studies, 2009, pp. 188 et seq.
94. ECJ 11 Mar. 2004, C-9/02, Hughes de Lasteyrie du Saillant v. Ministère de l’Économie, 
des Finances et de l’Industrie, para. 66.
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in the Spanish territory.95 Two issues deserve clarification in relation to this 

rule: (i) as reported in paragraph 1.2.(a), the Spanish tax administration has 

changed its position as regards the effects of a shift abroad of the registered 

office or the effective place of management of a company originally incor-

porated in Spain and these fully determine whether or not the described 

Spanish exit tax becomes applicable; and (ii) if the assets remain assigned 

to a PE located in Spain, article 78 of the CIT will be applicable and the 

assets will retain the value and date of purchase they had before the change 

of residence. This solution is consistent with the justification of a general 

exit tax, which makes sense only for the items of income that cannot be 

taxed after the change of residence.96

The only justification for exit taxes, according to the ECJ’s case law, seems 

to be the balanced allocation of taxing rights,97 so it is not really clear 

whether the Spanish regulation fully respects the fundamental freedoms. 

The scope of the exit tax contained in article 19.1 of the CITA, for example, 

extends far beyond the taxation of the gains accrued while the person was 

a resident in Spain and could not be taxed after the transfer of residence, as 

far as it involves all the assets owned by the migrant company.98 Besides, 

it is doubtful whether Spain as the country of emigration should take into 

account any decreases in the value of the assets after the company ceases 

to be a resident. The wording of article 19 of the CITA allows the integra-

tion in the tax base of any – positive or negative – difference between the 

fair market value and the tax value of the assets at the time of the transfer 

of residence, so it seems that the company should take into account capital 

gains and eventual losses. However, even if the ECJ has suggested this posi-

tion in the N case, the problem with this view is that it is not coherent with 

the allocation of the power to tax, since the country of emigration will not 

95. The exit tax is similar to the one established in art. 17.1 of the former CITA, that 
the ECJ has considered a violation of art. 49 of the Treaty, due to the discrimination which 
it contained between companies that transfer its residence to another Member State and 
those that transfer its residence to the Basque Country or Navarre Territories with its own 
CIT. See ECJ Ruling 25 Apr. 2013, C-64/11, European Commission v. Kingdom of Spain.
96. In any case, even if it does not amount to a change of residence, an exit tax is also 
imposed upon a PE ceasing its activity or transferring its assets abroad (art. 18.5 Real 
Decreto Legislativo 5/2004, de 5 de marzo).
97. J. Van Daele, Tax Residence and the Mobility of Companies: Borderline Cases under 
Private International Law and Tax Law in: Eur. Taxn., vol. 51, 2011, pp. 274-275, on the 
grounds of the case law of the European Court of Justice in de Lasteyrie du Saillant and 
the ECJ ruling of 7 Sept. 2006, C-470/04, N v. Inspecteur van de Belastingdienst Oost/
kantoor Almelo.
98. In this sense, J. De Juan Casadeval, El exit tax en el Derecho español: una per-
spectiva comunitaria. in: Impuestos, no. 11, 2010, pp. 17 et seq. states that the former 
Spanish regulation was against the ECJ doctrine.



567

(Tax) residence in an international (cross-border) context

be able to tax increases in value after the transfer of residence has occurred.99 

In National Grid Indus BV,100 the ECJ clearly states that it is up to the host 

state “for reasons relating to the symmetry between the right to tax profits 

and the possibility of deducting losses” to take into account in its tax sys-

tem fluctuations in the value that occur after the date on which the state of 

origin loses all fiscal connection with the company. Therefore, the state of 

origin is not obliged to take into account any losses that may occur after the 

transfer of tax residence.

Cases in which the transfer of residence of the company takes place after 

a business restructuring operation, which is covered by Council Directive 

2009/133/EC of 19 October 2009 on the common system of taxation 

applicable to mergers, divisions, partial divisions, transfers of assets and 

exchanges of shares concerning companies of different Member States and 

to the transfer of the registered office of an SE or SCE between Member 

States, might be more complicated. As is well known, in these transactions, 

the Directive establishes the deferral of the taxation of the capital gains 

relating to the assets transferred until their actual disposal. However, accord-

ing to articles 80.4 and 81.3 of the CITA, if the owner of the exchanged 

shares, or the shareholder of the restructured company, transfers his tax 

residence, he is obliged to integrate in its taxable base for PIT or CIT pur-

poses the difference between the fair market value of the shares at the time 

of the restructuring and their current tax value. 

The loss of deferral might be explained by the concurrent loss of the ability 

to tax the deferred capital gain by the Spanish tax authorities. However, the 

special rule contained in article 81.3 of the CITA further implies immedi-

ate taxation of capital gains that might have been generated after the reor-

ganization.101 For this reason, this taxation has been considered a viola-

tion of the deferral rule contained in article 15 of Directive 2009/133/EC.102 

Nevertheless, it could be argued that it is not the merger nor the exchange 

of shares per se that gives rise to taxation of the income, profits or capital 

gains of that shareholder, but rather the transfer of residence. There is no 

doubt, in the authors’ view, that this taxation cannot be covered by the anti-

abuse rule contained in article 15 of Directive 2009/133/EC or the exit tax 

incorporated in article 5 of Directive EU 2016/1164.

99. J. Van Daele, supra n. 99, p. 275.
100. ECJ 29 Nov. 2011, C-371/10, para. 53 ss.
101. A. Martín Jiménez & J.M. Calderón Carrero, supra n. 95, p. 54.
102. Id., pp. 55-56.
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In the Spanish exit tax – as in other cases – the accrued capital gains are 

taxed just before the company ceases to be resident for tax purposes, even 

though no actual alienation has occurred on the grounds of a legislative fic-

tion. Therefore, the exit tax is levied on non-realized capital gains, which 

may be problematic from the point of view of an ability-to-pay principle, 

and can give rise to liquidity issues.103 For this reason, it is far from clear if 

the need for a balanced allocation of taxing rights can justify this kind of 

tax from an internal constitutional point of view in those countries – such 

as Spain – in which the ability to pay plays a role as a (tax) constitutional 

principle. The liquidity argument does not seem to be fully convincing, 

inasmuch as the tax authorities can provide for financial facilities – i.e. tax 

deferrals or payment plans104 – in the way that articles 19.1, 80.4 and 81.3 

of the CITA do, but only for the part of the tax that is levied in relation to 

assets that are transferred to an EU or EEA Member State with which a DTC 

with effective exchange of information exists.

As is well known, the most controversial aspect of exit taxes is its compat-

ibility with DTCs and the double taxation that may arise from applying 

them. On the one hand, in the European Union, there is Council Directive 

(EU) 2016/1164 of 12 July 2016 laying down rules against tax avoidance 

practices that directly affect the functioning of the internal market, which 

establishes in article 5 an exit tax that seems to cover the Spanish one. On 

the other hand, however, because neither the OECD nor the UN Models 

contain a specific provision on exit or expatriation taxes, states have begun 

amending and redrafting their bilateral treaty provisions in an attempt to 

eliminate double taxation in these cases, as Spain has done in its 2011 treaty 

with Germany.105

103. See, with further references, A. Báez Moreno, El “valor razonable” y la imposición 
societaria. (Un apunte sobre la idoneidad fiscal de las normas internacionales de infor-
mación financiera in: Nueva Fiscalidad, no. 10, 2006, pp. 115 et seq.
104. The payment can be deferred upon a request from the taxpayer until the moment 
at which there is an asset disposal in favour of a third party, but the tax authorities can 
ask for the provision of guarantees and the payment of interest. 
105. See Instrumento de Ratificación del Convenio entre el Reino de España y la República 
Federal de Alemania para evitar la doble imposición y prevenir la evasión fiscal en materia 
de impuestos sobre la renta y sobre el patrimonio y su protocolo, hecho en Madrid el 3 
de febrero de 2011 (BOE, 30 July 2012). Art. 13 has incorporated para. 7 that states that 
the attribution of competence to the state of residence does not impede the application of 
exit taxes to natural persons on the capital gains on shares that corresponds to the time of 
residence in the state of origin. Probably because this kind of exit tax was considered a 
case of treaty override; see A. Ribes Ribes, Un nuevo exit tax en el Ordenamiento español: 
el artículo 95 Bis LIRPF in: Crónica Tributaria, no. 154, 2015, pp. 133 et seq.
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In any case, it is clear that exit taxes create double taxation, because an 

expatriation event that results in a deemed alienation of property has the 

potential for double or even triple taxation. On top of the exit tax in the 

expatriation country, one has to consider the tax on the capital gains levied 

by the immigration country – as residence state – and eventually the tax 

levied by the source country when the assets were located in a third country 

and the relevant tax treaty allows it.106

22.2.3.  Policy issues

The issue of tax residence of companies has not been a topic of discussion 

in Spain in either the literature or in any public debate. In this sense, the 

criteria for the determination of tax residence in the CITA have remained 

unmodified, with little nuances, since the first modern Spanish CIT, enacted 

in 1978. In the oficial reports that have normally accompanied the succes-

sive reforms of the tax, there is not one reference to issues related to the 

tax residence of companies.107 The Explanatory Memorandum of the CITA 

1995 – the first to introduce an exit tax in Spain – makes no reference 

either to problems of residence shifting and/or exit taxes. The new exit tax 

enacted in 1995 seemed to be more oriented towards prevention than to real 

changes of residence by companies that, according to available data, have 

been immaterial.108

These are probably the clearest signs of a total lack of interest in these issues 

in Spain, which has merely designed a set of alternative tests for corporate 

tax residence with the only (undeclared) policy purpose of covering as many 

companies as possible.

106. O. Halabi, Expatriation Tax - Renouncing a Tax Treaty in: Bull. Intl. Taxn., July 2012, 
p. 380 provides a good example.
107. See Secretaria de Estado de Hacienda, Informe para la Reforma del Impuesto 
sobre Sociedades, 1994, in which there is no reference to the tax residence issue; the tax 
residence is not mentioned in the Instituto de Empresa Familiar, Comentarios al Libro 
Blanco “Informe para la reforma del Impuesto sobre Sociedades (IS)” July 1994, avail-
able on the web site http://www.iefamiliar.com/upload/documentos/c91381f9570f3dfb
ec282b8806940776a8ad37cf.pdf. See also Informe de la Comisión de Expertos para 
la Reforma del Sistema Tributario español, of February 2014 that can be consulted on 
the web site of the Spanish Minister of Finance, in http://www.minhafp.gob.es/es-ES/
Prensa/En%20Portada/2014/Documents/Informe%20expertos.pdf; see for more about the 
proposals referred to the CIT, J. Lopez Tello, Las propuestas de reforma del Impuesto 
sobre Sociedades de la Comisión de expertos in: Actualidad Jurídica Uría Menéndez, 
no. 37, 2014, pp. 21 ss.
108. Despite the long existence of an exit tax for CIT purposes, the standard Aranzadi.
Thomsom Reuters database does not return a single court decision on it. 
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The lack of interest is also visible in the academic work in which the lit-

erature devoted to domestic tax criteria for corporate tax residence is rather 

scarce and, when it comes to exit taxes, the only concern voiced seems to 

be focused on the problems of EU law compatibility.109

Even after coverage in the media of well-known international tax planning 

structures developed by MNEs in order to reduce their taxation worldwide,110 

there has been little debate on the issue and, where there has been some, it 

has never focused on corporate tax residence perhaps because the Spanish 

tax administration has opted for other approaches normally focused on the 

existence of PEs in Spain (the so-called Spanish approach).111 Due perhaps 

to all this, only Amazon has publicly declared its intention to change its 

international tax planning structure in order to have the income generated 

by its sales via its Spanish web site taxed under the Spanish CIT.112

22.3.  Personal position

The lack of (clear) policy that has been criticized by the authors of this chap-

ter has as one of its perverse consequences meant enormous difficulties arise 

when interpreting legal concepts that are key for the definition of corporate 

tax residence, such as the POEM. The policy behind a provision or set of 

109. Apart from those already quoted: G. Sánchez & F. Fluxa, La transferencia de la 
residencia fiscal de las sociedades y libre establecimiento in: Quincena Fiscal, no. 17, 
2005; R. Poza Cid & M. Santaella Vallejo, La coordinación de la fiscalidad directa en 
la Unión Europea in: Crónica Tributaria, no. 137, 2010, pp. 202 et seq.; J.M. Martín 
Rodríguez, Los impuestos de salida: un análisis actualizado de la jurisprudencia del 
tribunal de justicia de la Unión Europea in: Quincena Fiscal, no. 4, 2012; A Ribes Ribes, 
La cláusula Exit Taxation en la propuesta de Directiva europea para luchar contra la 
elusión fiscal in: Crónica Tributaria, no. 159, 2016, pp. 176 et seq.
110. Despite a provocative note by I. Rodríguez Alonso, Maniobras elusivas en la 
tributación de las grandes multinacionales in: Actualidad Jurídica Aranzadi, no. 867, 
2013, and the translation into Spanish from an article initially published in English by 
H. van den Hurk, Starbucks versus the People in: Bull. Intl. Taxn., no. 1, 2014 (H. van 
den Hurk, Starbucks contra el pueblo in: Nueva Fiscalidad, no. 2, 2014, pp 9 et seq.).
111. With regard to the decisions in the Roche and Dell cases, see N. Carmona Fernández, 
La noción de establecimiento permanente en los tribunales: las estructuras operativas 
mediante filiales comisionistas in: Crónica Tributaria, no. 145, 2012, pp. 39 et seq. and 
J.J. Zornoza & A. Báez Moreno, La cláusula del EP frente al tratamiento de las re-
estructuraciones empresariales: los casos Roche y Dell in: Temas selectos de precios de 
transferencia (Mexico: IFA-Themis, 2015), pp. 119 et seq.
112. See the news article by C. Delgado in El País of 25 May 2015, which can be found 
on the web site of the cited newspaper, in http://economia.elpais.com/economia/2015/05/25/
actualidad/1432579485_519715.html; and the article published by M. Prieto, in Expansión 
of 5 Apr. 2016, which can be found on the web site of the newspaper in http://www.
expansion.com/empresas/tecnologia/2016/04/04/5702cd2fe2704eab638b4644.html.
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provisions, and more specifically its object and purpose, might serve as a 

crucial element for the interpretation of those terms that, as is usual in this 

area, are vague. Following this line of reasoning, it seems obvious that the 

interpretation of a provision devoid of a (clear) purpose becomes, at best, 

a mere literal exercise. In the worst case, this kind of situation becomes a 

perfect breeding ground for interpretations guided by a sort of “cash jus-

tice”, according to which the correct interpretation of a provision would be 

that which leads to a higher tax collection. These two phenomena – a blind 

trust in whatever the OECD orders, even for non-treaty situations,113 and a 

selective approach to the concept of the POEM depending on whether the 

tax authorities are interested in defending the tax residence of a company 

in Spain114 – are daily realities in the Spanish practice.

Changes to tie-breaker rules apparently as a result of BEPS Action 6 – the 

replacement of the POEM by a case-by-case analysis under a MAP – are 

not good news for taxpayers either, at least, not for the principle of legal 

certainty. As regards pure domestic situations – the definition of the POEM 

for CITA purposes – the Spanish tax administration will lose the only legal 

reference that has been more or less stable – even if it is legally doubtful – 

in practice.115 At a treaty level, the scenario is no better. The replacement 

of an uncertain (but controllable) concept such as the POEM by a mere 

remission to a case-by-case solution by the competent authorities might 

pose significant problems in those jurisdictions that, like Spain, ban the 

discretionary powers of the tax authorities in relation to tax liabilities. It 

implies a shift from an open rule that might be controlled by the courts to 

a “non-rule” (mere discretion of the competent authorities)116 which, by 

nature, is immune to judicial review.117 The general suspicion that dual-

resident companies may be practising tax avoidance upon which the new 

113. See sec. 22.1.2.2.
114. See secs. 22.1.2.2. and 22.1.2.4.
115. The Final Report on BEPS Action 6 will delete the references to the POEM in the 
Commentary on Article 4 and merely refer to an alternative provision with the same word-
ing of current Article 4(3) of the OECD Model. The legal acrobatics required to import 
older Commentaries on Article 4(3) into the interpretation of the domestic concept of the 
POEM will be even more convoluted than they are today. 
116. The reference, in the newly proposed tie-breaker rule, to the “..place of effective 
management, the place where it (the Company) is incorporated or otherwise constituted 
and any other relevant factors” does not resolve the problem. The place of effective man-
agement and the place of incorporation or constitution move in opposite directions. The 
reference to any other relevant factor further promotes indetermination.
117. This has been already subject to heavy criticism in the literature: P. Bräumann & 
M. Tumpel, The Tiebreaker for Dual Resident Companies, the Holding Period for Intercompany 
Dividends and the Modifications to Article 13(4) of the OECD Model in: Base Erosion 
and Profit Shifting (BEPS). The Proposal to Revise the OECD Model Convention (Lang 
et al. eds., Vienna: Linde, 2016), pp. 309-316. 
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rule seems to be based118 might be hard to substantiate with regard to the 

ECJ’s case law on direct taxation and fundamental freedoms.

118. This suspicion has already been denounced by several authors: P. Bräumann & 
M. Tumpel, supra, n. 119, pp. 309-311 and D. Sanghavi, The Proposed Tiebreaker Rule 
in OECD/G20 BEPS Action 6: A Critical Examination of the Possible Motives and Means, 
and a Potential Alternative in: Bull. Intl. Taxn., Sept. 2016, p. 522.



573

 

Chapter 23

Sweden

Karin Blad, Eleonor Kristoffersson and Stefan Olsson*

23.1.  Civil law, corporate law and other non-tax areas

23.1.1. Lex societatis

There are no specific provisions in Swedish law that determine a company’s 

national domicile. Instead, a legal person’s nationality is determined in ac-

cordance with Swedish international private law. As an EU Member State, 

Sweden is bound by the Brussels I Regulation,1 which is directly applicable 

in Swedish courts. According to the Regulation, the seat of a company or 

anther legal person is the decisive factor when determining its domicile. 

However, national private international law is applied when it comes to 

determining that seat.2 The predominant opinion in Swedish international 

private law is that if a company has been formed in accordance with the 

Swedish Companies Act (SFS 2005:551) and has been registered in the 

Swedish Register of Companies, it is subject to the Swedish Companies 

Act – and its nationality is Swedish. As such, Sweden applies the doctrine 

of incorporation.3 In other words, a company has, and keeps, the nationality 

acquired through its formation and registration in the home state, even if 

most of the business is conducted elsewhere. When determining the nation-

ality of a Swedish legal person, there is a difference between entity forms 

that require registration for their formation and those that do not. For legal 

persons that do not derive their legal capacity from registration, e.g. non-

profit member organizations, the real seat theory is used to determine the 

lex societatis.

* Karin Blad is a lecturer at Örebo University, Sweden. Eleonor Kristoffersson is a 
Professor at Örebo University, Sweden. Stefan Olsson is a Professor at Karlstads University, 
Sweden.
1. Regulation (EC) No. 44/2001 on jurisdiction and the recognition and enforcement 
of judgments in civil and commercial matters.
2. Brussels I Regulation, art. 53.
3. Sten Andersson, Svante Johansson & Rolf Skog, Aktiebolagslagen – En kommentar, 
Norstedts Juridik (Stockholm 2016); Michael Bogdan, Svensk internationell privat- och 
processrätt, Norstedts Juridik (Stockholm 2014), p. 143.



574

Chapter 23 - Sweden

The articles of association of a Swedish limited company4 are required to 

state where in Sweden the registered office (säte) of the company’s board 

of directors is to be located.5 However, this location does not regulate where 

the board of directors holds its meetings, nor does it determine the loca-

tion of the central administration (huvudkontor). In addition, there are no 

such rules in the Swedish Companies Act, which means that the board of 

directors may conduct its work in another country, unless the articles of 

association of the company state otherwise or unless objections are raised 

at the annual general meeting (AGM) to such an arrangement. When the 

Swedish Companies Registration Office reviews the articles of association 

upon application for registration, the emphasis is on whether or not there is 

some sort of natural connection between the location of the registered office 

and the company’s (economic) activity and not on whether the location of 

the registered office coincides with the location of the central administra-

tion.6 Nevertheless, the location stated in the articles of association is of 

some importance, as AGMs will be held where a company has its registered 

office. The articles of association may, however, prescribe that the meeting 

shall or may be held at another designated venue in Sweden.7 The location 

set out in the articles of association is also of importance with regard to the 

issue of the competent court, as the Swedish Code of Judicial Procedure 

(SFS 1942:740) provides that a corporation, partnership, cooperative, asso-

ciation or similar society, foundation or similar institution is considered to 

reside where the Board has its seat or, if the Board has no permanent seat or 

there is no Board, at the place from which the administration is carried out.8

23.1.2. Challenging the residence of a company

The residence of a company is rarely, if ever, challenged under Swedish law 

in other circumstances than in insolvency law.9 One instance when residence 

might be challenged is in the matter of merchant ship registrations in a 

country other than that of the ship’s owners (flag of convenience) in order 

to reduce operating costs or to avoid the regulations of the owner’s country. 

4. SE: aktiebolag.
5. Ch. 3, sec. 1 Swedish Companies Act.
6. Rolf Skog, Kan aktiebolag emigrera? Balans no. 8-9 (1997). 
7. Ch. 7, sec. 15 Swedish Companies Act.
8. The Swedish Code of Judicial Procedure (SFS 1942:740), ch. 10, sec. 1. A company 
limited by shares is required to have a board of directors according to ch. 8, sec. 1.
9. A Swedish court is competent to handle a bankruptcy when the debtor is domiciled 
in Sweden (a domiciliary bankruptcy), has assets here or has in another way incurred a 
debt in Sweden (a non-domiciliary bankruptcy).
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The Swedish Supreme Court has stated that in such cases of fraude à la loi, 
it is possible to deviate from the principal rule of flag state law.10

23.1.3. The notion of residence in other areas of law

23.1.3.1.  Corporate governance

The regulatory framework for Swedish corporate governance is made up 

of legal requirements as well as self-regulation, such as the rules of the 

stock exchange11 and the Swedish Corporate Governance Code.12 The legal 

requirements are primarily found in the Swedish Companies Act. Since 

the Act is applicable to companies formed in accordance with the Act, the 

issue of company nationality is in this case determined in the same way as 

in Swedish international private law. Regarding corporate governance self-

regulation, there are requirements to become listed as well as there being 

other requirements that need to be fulfilled while a company is listed. The 

Stock Exchange Rule Book for Issuers13 provides rules for all companies, 

foreign or national, that wish to issue shares on the exchange, regardless 

of where the company is domiciled. The Swedish Corporate Governance 

Code resembles the codes of other Member States and is mandatory for 

all Swedish companies listed on a Swedish regulated market. Since 2011, 

foreign (non-Swedish) companies whose shares or depositary receipts are 

admitted to trading on a regulated market in Sweden need to apply either 

the Swedish Corporate Governance Code or the equivalent corporate gov-

ernance code in the country in which the company has its registered seat 

or where the company has its primary listing in order to comply with good 

stock exchange practice.14

10. The statement was made in NJA 1987 s. 885, where the Swedish Supreme Court 
considered the flag state law to be applicable on labour conditions aboard such a ship – 
regardless of the reasons behind the registration in another (convenient) state.
11. Nasdaq Stockholm.
12. Available at http://www.corporategovernanceboard.se/the-code/current-code. 
13. Available at http://business.nasdaq.com/list/Rules-and-Regulations/European-rules/
nasdaq-stockholm/index.html. According to the Securities Market Act (2007:528), a se-
curities exchange must have clear and transparent rules for admission to the trading of 
financial instruments in a regulated market. Financial instruments may be admitted to 
trading only where conditions exist for fair, orderly and efficient trading.
14. The Swedish Corporate Governance Board, announcement no. 2-2010. The Swedish 
Corporate Governance Code III, p. 12.
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23.1.3.2.  Insolvency law

Rules on cross-border insolvencies are, as in (most) other Member 

States, dealt with mainly in EU Regulation No. 1346/2000 on Insolvency 

Proceedings.15 However, these rules apply only if the debtor’s centre of main 

interests is situated within the European Union and only has a direct effect 

on assets within the European Union.16 Regarding other situations, Swedish 

bankruptcies can be divided into domiciliary bankruptcies and non-domi-

ciliary bankruptcies.17 A domiciliary bankruptcy requires that the domicile 

of a bankrupt debtor is Sweden, which for a company is presumed to be 

Sweden if this is where the board of directors has its seat.18 Thus, domicile 

is determined in the same way as in corporate law. A foreign bankruptcy 

estate, which enjoys legal capacity in its own country, is recognized with the 

same status in Sweden, regardless of whether it is a matter of a domiciliary 

bankruptcy or a non-domiciliary bankruptcy.19 

23.1.4. Other connecting factors in other areas of law

Other connecting factors than residence and registration are rarely, if at all, 

used in Swedish law. One particular example is the Swedish Fisheries Act 

(SFS 1993:787),20 which states that in order for a legal or natural person to 

obtain a professional fishing licence for Swedish territorial waters, the fish-

ing activity must have a definite connection to the Swedish fishing industry.21

23.1.5. Tax law

In Sweden, the question of the residence of companies and other legal entities 

is closely linked to Swedish company law. A legal entity has, according to 

15. It should be noted that the recast EU Regulation No. 2015/848, which entered into 
force on 26 June 2015, is applicable only as from 26 June 2017 and until then Regulation 
No. 1346/2000 applies.
16. Regulation (EC) No. 2015/848 on insolvency proceedings, art. 3(1).
17. Mikael Mellqvist, Obeståndsrätten, Norstedts Juridik (Stockholm 2015), p. 96. 
A domiciliary bankruptcy includes all the debtor’s assets, regardless of their location. 
Non-domiciliary bankruptcies include assets within a specific territory.
18. Swedish jurisdiction over domiciliary bankruptcies is based on the Swedish Code 
of Judicial Procedure, ch. 10, sec. 1.
19. Michael Bogdan, Svensk internationell privat- och processrätt, Norstedts Juridik 
(Stockholm 2014), p. 311. See also NJA 1951 s. 753 and NJA 1945 s. 488.
20. The act applies to the right to fish in Swedish territorial waters and the Swedish 
Exclusive Economic Zone.
21. The Swedish Fisheries Act, sec. 30.
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chapter 6, section 3 of the Swedish Income Tax Act (1999:1229) (SITA), 

unlimited liability to pay Swedish income tax (company tax).22 It is assumed 

that a legal entity according to the Income Tax Act is in fact a Swedish legal 

entity. A non-Swedish legal entity is considered as a foreign legal entity, 

which in turn can be divided into foreign companies and other foreign legal 

entities than foreign companies. The definition of foreign companies is 

found in chapter 2, section 5a of the SITA. In order to be classed as a foreign 

company, a company should be taxed in a way similar to Swedish limited 

companies.23 The phrase other foreign legal entities than foreign companies 

was found earlier as a heading above chapter 6, section 12 of the SITA, but 

was removed in 2003. This category of foreign legal entities still exists, 

however, and mainly consists of partnerships, limited partnerships and legal 

entities subject to the Swedish CFC-Regulations.24 

There is, however, an overall definition of foreign legal entities, covering 

both foreign companies and other foreign legal entities. A foreign legal 

entity is defined as a foreign association that, according to the legisla-

tion of the country to which the association belongs, fulfils the following 

requirements:25

– it can acquire rights and incur liabilities;

– it can plead in courts or to other authorities; and

– individual members do not have the assets of the association at their 

free disposal.

All three criteria should be applicable simultaneously.26 The provision indi-

cates a resemblance test where the foreign entity is compared to a legal 

entity according to Swedish civil law.27

22. Despite the fact that partnerships and limited partnerships are considered to be 
legal entities according to Swedish civil law, they are not regarded as legal entities in the 
Income Tax Act, due to the transparent taxation of the partnerships. According to ch 5, §/
sec. 1 SITA, partnerships are not liable to pay Swedish income tax. European Economic 
Interest Groups (EEIG) are treated as partnerships (ch. 5, sec. 2 SITA). On the other hand, 
a European company is equal to a limited company in the Income Tax Act, ch. 2, sec. 4 
SITA, therefore a European company registered in Sweden would be comparable to a 
Swedish legal entity.
23. The SITA also refers, in several aspects, to different lists of companies in EU 
Member States from the Parent-Subsidiary Directive in order to define a foreign company.
24. The entities subject to CFC taxation are mainly limited companies that are not 
subject to income tax or to a very low income tax in their countries of residence. 
25. Ch. 6, sec. 8 SITA. 
26. See further Jesper Barenfeld, Taxation of Cross-Border Partnerships, pp. 272-287, 
Mattias Dahlberg, Internationell dubbelbeskattning, pp. 50-51.
27. See Stefan Olsson, Corporate Income Tax Subjects, EATLP International Tax Series, 
vol. 12, p. 482-483, for references to court decisions.
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The definition of Swedish legal entities consists of three categories of 

entities:

(1) Legal entities that by registration are considered to be Swedish legal 

entities. It is obvious that only companies that are considered to be 

Swedish legal entities according to Swedish civil law can fulfil these 

criteria. As already mentioned, all Swedish companies must be regis-

tered in order to fulfil the civil law criteria for being a Swedish legal 

entity. In Sweden, it is therefore clear that the principle of the place of 

incorporation is strictly applied.

(2) Legal entities that are not registered in Sweden, but that due to the seat 

of the board shall be considered as Swedish legal entities. It should be 

noted that this rule is not an application of the rule in international tax 

law of the place of effective management or real seat. It is only appli-

cable to a legal entity that should not be registered in Sweden according 

to Swedish civil law and where the board clearly has its seat in Sweden. 

Therefore, it is not applicable to a limited company that is registered in 

another country, but where the seat of the board is in Sweden. 

 It is necessary that the entity could be considered to be a legal entity, 

regardless of where the board is situated. In doctrine, it has been sug-

gested that a trust established according to foreign law can never con-

stitute a legal entity in the meaning of the Income Tax Act.28

(3) A legal entity that on the grounds of some other circumstances should 

be considered to be a Swedish legal entity. This rule was introduced 

with the Swedish Income Tax Act in 1999. At the time, there were sev-

eral opinions that this rule should be omitted in the new piece of legis-

lation.29 The government justified this rule by claiming that the two 

categories mentioned above did not fit a legal entity that should not be 

registered and did not have a board of directors.30 

There is, of course, a hierarchy between the three categories in the way that 

if, for example, a legal entity fulfils the criteria in the first category, being a 

company registered in Sweden according to civil law requirements, there is 

no need to consult the following two categories and so on.

28. David Kleist, En skatterättslig analys av trust-institutet, Skattenytts akademiska 
årsskrift (2014), p. 12.
29. Government Bill 1999/2000:2 part 2, p. 70.
30. Government Bill 1999/2000:2 part 2, p. 71.
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Very little has been written about the provision containing the three cat-

egories described above, either in the preparatory works or in the doctrine. 

The first category is probably seen as unproblematic, since a Swedish legal 

entity that should be registered in Sweden is also subject to unlimited tax 

liability in the country. Regarding categories two and three above, there are 

no exemplifications in the preparatory works on the kind of legal entities 

that are intended to be covered by the wording in the paragraph, nor do there 

seem to be any court decisions on the subject. 

As mentioned above, it is self-evident that what should be considered to 

be a foreign legal entity cannot be subjected to any of the three categories. 

Therefore, it is most unlikely that the Swedish Tax Agency would class a 

foreign company as a company with unlimited liability to pay tax in Sweden. 

The basis for a court case regarding this question is therefore missing. 

Historically, the principle of effective management has been applied in 

Swedish tax law, albeit to a very limited extent. From 1933 to 1994, there 

was a special regulation called the “Luxemburg Section”, which stipulated 

that a foreign limited company or any other foreign legal entity with an 

effective management in Sweden should be treated as a Swedish economic 

association.31 A prerequisite for the application of this rule was that a com-

pany was mainly owned, directly or indirectly, by Swedish individuals and 

that the company’s activities consisted, to a large extent, of management or 

trading with securities or similar. Evidently, it was foreign holding com-

panies owned by Swedish individuals that were the target of this paragraph. 

The provision was, in practice, very difficult to apply and scarcely used.32 

For example, in the Swedish Supreme Administrative Court (SSAC) case 

RÅ 1990 ref. 55, the rule was found to be not applicable on a foreign hold-

ing company owned by a Swedish listed company, in turn owned by a large 

number of Swedish physical persons.33

Quite soon after the abolishment of the “Luxemburg Section”, a government 

inquiry proposed a general application of the principle of effective manage-

ment in Swedish tax law.34 Despite the proposal, the inquiry also described 

31. The Luxemburg Section was first found in sec. 64 of the Municipal Tax Act (1928:370) 
and later in sec. 2 of the State Income Tax Act (1947:576). A Swedish economic associa-
tion is mainly taxed in the same way as a Swedish limited company.
32. See Public Inquiry SOU 1995:134, pp. 39-41.
33. Some more cases are described by Mats Olsson, Verklig ledning i svenskt och 
internationellt perspektiv, SkatteNytt (1996), pp. 223-224.
34. Public Inquiry SOU 1995:134. See also Lars Emanuelsson Korsell & Björn Lindén, 
Verklig ledning – hemvistreglerna för juridiska personer, SkatteNytt (1996), pp. 215-220; 
and Mats Olsson, Verklig ledning i svenskt och internationellt perspektiv, SkatteNytt 
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certain arguments against the introduction of the principle in Swedish law, 

mainly practical difficulties in applying such a rule.35 The proposal did not 

lead to new legislation.

In Sweden, it is possible to request an advance ruling on a tax matter that 

is of importance to the taxpayer from the Advance Rulings Board. As 

described above, the application rule of the place of incorporation con-

cerning Swedish companies will, however, make it unlikely that a request 

regarding this provision will occur. An advance ruling concerning categories 

two and three mentioned above is, naturally, possible but no such rulings 

seem to have been published.

A legal entity that is considered to be a Swedish legal entity is, as already 

mentioned, an unlimited liability company in Sweden. This means that the 

entity, according to Swedish tax law, is liable to pay tax on all income from 

Sweden and from abroad.36 The Income Tax Act (SITA) therefore implies 

taxation on a worldwide basis. In practice, the worldwide income is divided 

according to the tax treaties that Sweden is part of. The applicable tax treaty 

might stipulate that the other country that is part of the treaty will have 

the right to tax the actual income, for example, income from a permanent 

establishment in the other country. 

If income is not exempt through a tax treaty, tax that has been paid on in-

come in a foreign country can be credited against Swedish tax on the same 

income.37 Apart from foreign taxes similar to Swedish income tax, the credit 

can also be made on taxes similar to Swedish state or municipal property 

taxes and taxes on freight, tickets and other fees in international sea or air-

borne transport. The credit for foreign taxes is constructed in a way that is 

principally equal to the credit method double taxation clauses. However, the 

Swedish taxpayer might be entitled to more credit according to the double 

taxation treaty than according to Swedish legislation.38 

If the credit method cannot be used, for example, in a company showing 

losses, the taxpayer has the right to deduct foreign income taxes on in-

come that is subject to taxation in Sweden.39 This method is, of course, less 

(1996), pp. 221-229. A generally negative opinion against the application of the principle 
of effective management is presented by Leif Mutén, Verklig ledning och skatteavräkning, 
Svensk Skattetidning (1996), pp. 485-486.
35. Public Inquiry SOU 1995:134, pp. 64-65 and 113.
36. Ch. 6, sec. 4 § SITA.
37. Lag (SFS 1986:468) om avräkning av utländsk skatt.
38. Ch. 1, sec. 7 lag (1986:468) om avräkning av utländsk skatt.
39. 16 Chs. 18-19 §§ SITA.
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favourable than the credit method, since the value of the deduction is only 

equivalent to the company tax rate, currently 22%. The deduction may not 

be used on taxes on income that has been taxed in a foreign country but is 

not subject to taxation in Sweden or income that is exempt from taxation 

in Sweden through a double taxation treaty. In the end, the formal demand 

for taxation on a worldwide basis will ultimately be much more limited and 

mainly consist of income deriving from Sweden. 

It might be of importance that the principle of the place of incorporation 

means that Swedish legal entities are considered to have unlimited liability 

to pay tax in Sweden, when in fact their liability to pay tax on other grounds 

is limited. This is the situation regarding both some foundations and non-

profit associations.40 Limitations in tax liability also cover certain religious 

communities.41

The definition of a Swedish legal entity in chapter 6, section 3 of the SITA 

was, as mentioned above, introduced in the Income Tax Act in 1999. The 

wording of the paragraph was copied from the Swedish Value Added Tax 

Act.42 However, the VAT definition aimed at defining foreign enterprises 

not liable to VAT in Sweden and therefore excluded Swedish legal entities.43 

Nor are there any explanations in the preparatory works regarding what 

other legal entities other than those registered in Sweden could be consid-

ered to be Swedish legal entities.

The Swedish withholding tax on dividends (kupongskatt) is applicable on 

dividends from Swedish limited companies to a physical person that is sub-

ject to limited tax liability in Sweden or a foreign legal entity, if the dividend 

does not refer to business conducted in Sweden by the legal entity.44 In this 

respect, the Swedish residence of the limited company is a connecting factor 

for the taxation of the income of the non-Swedish physical person or legal 

entity. The withholding tax is only applicable on dividends from Swedish 

limited companies. Dividends from Swedish economic associations are tax-

able according to the SITA for a foreign legal entity with limited tax liability 

in Sweden.45 

40. See ch. 7 SITA.
41. See further the Swedish report by Richard Arvidsson in Taxation of Charities, 
EATLP International Series, vol. 11 (IBFD 2015), pp. 541-554.
42. Ch. 1, sec. 15 Swedish VAT Act, mervärdesskattelagen (SFS 1994:200), in its word-
ing until 2001.
43. Government Bill 1999/2000:2, part 2, p. 71.
44. Kupongskattelag (SFS 1970:624).
45. Ch. 6, sec. 11 SITA. 
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The Swedish Income Tax Act contains special provisions regarding con-

trolled foreign companies (CFC).46 According to the provisions, income 

from a low-taxed foreign legal entity should be taxed in Sweden in the same 

way as if a Swedish co-owner were a partner in a partnership. This is, of 

course, in some way comparable to treating the CFC companies as domestic 

companies, but income from the companies is not taxed in the same way 

as Swedish companies. Formally, the CFC companies are not classified as 

Swedish legal entities. 

23.2.  Tax residence in an international (cross-border) 
context

23.2.1. Residence in tax treaties

Most Swedish tax treaties are based on the OECD Model.47 Hence, art-

icle 4(1) of the OECD Model is usually applied in Sweden. Consequently, 

the criteria for residence are in general domicile, residence, place of man-

agement or any other criterion of a similar nature. There are, however, 

deviations in some tax treaties, namely when the state of residence only 

taxes individuals either at the income source (such as Bolivia)48 or based 

on citizenship (such as the USA).49 There are also deviations that apply to 

partnerships and CFCs.50 

According to article 4(1) of the OECD Model, the term “resident in a 

Contracting State” means any person who, under the tax laws of that state, 

is liable to tax therein by reason of his domicile, residence, place of manage-

ment or any other criterion of a similar nature, and also includes that state 

and any political subdivision or local authority thereof. The term “liable to 

tax” is understood in a broad sense in Sweden. The person does not have 

to be subject to unlimited tax liability, but could also be subject to tax in 

one state because of his domicile and in the other state because the income 

source or wealth is placed in that state.51 Due to the preparatory works in 

46. Ch. 39a SITA.
47. See Maria Nelson, Beskattningen av svenska aktiebolag i anledning av utflyttning – 
en analys i ljuset av den internationella skatteavtalsrätten, Svensk skattetidning (2004), 
p. 667.
48. See SFS 1994:282.
49. See SFS 1994:1617.
50. For example, in the tax treaties with the United States (SFS 1994:1617), Botswana 
(SFS 1992:1197) and Belgium (SFS 1991:606).
51. Skatteverket, Rättslig vägledning, 2016, Inkomstskatt, Skatteavtal, OECD:s modellavtal, 
Article 4 Resident, http://www4.skatteverket.se/rattsligvagledning/edition/2016.10/2970.
html. 
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the Nordic tax treaty and the tax treaty with Poland, formal or symbolic tax 

liability should not constitute residence in a contracting state.52 The prepa-

ratory works are considered as an important source of legal interpretation 

in Sweden, but only as long as they are followed by the Supreme Courts. 

The Swedish Supreme Administrative Court (SSAC) has interpreted “liable 

to tax” widely in several cases. In case RÅ 1987 ref. 162, the SSAC deemed 

a person liable to tax when that person, due to special provisions in the 

United Kingdom, was only liable to tax on capital gains on shares that 

were transferred to the United Kingdom. According to the SSAC, this very 

limited taxation did not hinder that person from being resident in the United 

Kingdom. 

In case RÅ 1996 ref. 84, the SSAC established that a financial company 

from Luxembourg was liable to tax in Luxembourg, even though the com-

pany did not pay any company tax at all due to special tax legislation. If 

this special tax legislation had not been applicable, the company would have 

been subject to unlimited tax liability in Luxembourg. Now, however, the 

only tax that was levied was a one-time tax when the company was founded 

as well as wealth tax. 

In SSAC case RÅ 2004 ref. 29, a foundation supplied educational and edi-

torial services. All the educational and some of the editorial services were, 

however, tax exempt in Norway even if the foundation was formally a tax-

able person in Norway. The SSAC found that the fact that a foundation 

is exempted from tax liability does not prevent article 4(1) of the OECD 

Model from being applied.

The SSAC does not follow the intentions of the legislator when drafting the 

law to narrow the concept of liable to tax. The Swedish view on this concept 

can be summarized as follows: if a legal person is subject to unlimited tax 

liability but the income is not taxed due to special provisions, that person 

is still considered to be liable to tax. Also, persons subject to limited tax 

liability (for example, for their branch) are considered to be liable to tax. 

Some Swedish tax treaties include limitation of benefits clauses. This 

applies to the tax treaties with the non-EU Member States Georgia,53 Japan,54 

52. Government Bill 1996/97:44 and 2004/05:121.
53. SFS 2014:430.
54. SFS 1983:203.
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Kazakhstan,55 Macedonia,56 Mauritius and the United States,57 as well as 

the Member States Poland58 and Portugal.59 There is also a limitation of 

relief clause in the tax treaty with Malaysia.60 The limitation of benefits 

clauses are mainly based on the business activity, such as banking, ship-

ping, financing and insurance. In some of the treaties with non-EU Member 

States, these clauses are based on shareholding and votes as well as certain 

categories of entities. 

Swedish tax treaties generally apply effective management as a tie-breaking 

criterion regarding the tax residence of companies. This differs from domes-

tic Swedish law, which applies the incorporation principle.61 A company 

that is registered abroad can never be subject to unlimited tax liability in 

Sweden.62 According to article 4(3) of the Sweden-United States double 

tax treaty,63 the tie-breaking rule is the state where the company was regis-

tered when it was created. If the taxable person is neither a company nor 

an individual, the contracting states must settle the question by mutual 

 agreement.64 

In the OECD BEPS Report on Action 6, there is a suggestion regarding 

replacing the tie-breaking rule with a system of mutual agreement. The 

Swedish government is, in general, positive towards the BEPS Project.65 The 

potential effects of the BEPS actions being fully implemented in Swedish 

law have, however, been subject to some discussion. Svenskt näringsliv, 

the Confederation of Swedish Enterprise, has claimed that it would be very 

costly for Sweden.66 Moreover, Action 6 may be considered to open to bias 

when the competent authorities settle the issue of residence through mutual 

agreement.67 The mutual agreement procedure could decrease the predict-

ability of the taxpayers.68 

55. SFS 1997:919.
56. SFS 1998:258.
57. SFS 1994:1617.
58. SFS 2005:248.
59. SFS 2003:758.
60. SFS 2004:874.
61. Ch. 6, sec. 3 SITA (1999:1229).
62. Ch. 6, sec. 7 SITA.
63. SFS 1994:1617. 
64. Art. 4(4) Sweden-United States double tax treaty. 
65. See http://www.svtplay.se/video/8951811/svt-forum/svt-forum-16-jun-09-00?info=visa 
(accessed 16 June 2016). 
66. Krister Andersson, Vad är BEPS och vad innebär det för Sverige?, Skattenytt 
(2016), p. 653.
67. Niklas Bång & Thomas Sträng, Kommentarer till BEPS Action 6, Svensk skattetid-
ning (2014) p. 774.
68. Id.
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23.2.2.  Tax implications of a cross-border change of 
residence

Corporate immigration and emigration can be dealt with from a company 

law and tax law perspective. In company law, immigration and emigration 

constitute a change in nationality, such as in the case of a secondary estab-

lishment.69 Any other change of residence is not possible. A Swedish joint 

stock company,70 for example, will always remain a Swedish joint stock 

company.71 In this section, we focus on the tax law perspective, namely 

the change of tax residence.72 From a tax treaty perspective, this happens 

when the place of effective management changes. It may, however, occur 

in several other situations too, namely:

– When an individual, who is resident in another state, moves to Sweden 

and continues carrying out his or her business in the other state, and the 

income from the business activity is not exempt in Sweden due to a tax 

treaty.

– When a company is resident in another state and carries out business in 

Sweden, but not from a permanent establishment. The circumstances 

change so that the business is carried out from a permanent establish-

ment in Sweden.

– A tax treaty is changed or cancelled resulting in business income, which 

was previously exempt in Sweden, becoming taxable in Sweden.

– A foreign company transfers an asset to a newly established or acquired 

permanent establishment in Sweden.

– A Swedish company with a permanent establishment abroad, whose 

income is exempt in Sweden due to a tax treaty, transfers an asset to a 

business in Sweden.73

Corporate immigration is dealt with in chapter 20a of the SITA (1999:1229). 

The assets should be deemed to have been acquired by the time of entry 

into Swedish tax liability. Inventory, work on contracts, accounts receivable 

and similar assets should be evaluated to the lower of cost or net realizable 

69. Katia Cejie, Utflyttning av bolag, Svensk skattetidning (2012), p. 166.
70. SW: Aktiebolag.
71. Nelson (2004), supra n. 47, p. 668.
72. Id. 
73. Government Bill prop. 2002/03:96, p. 154.
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value.74 Business equipment, buildings, cover trenches, forest roads and 

other land improvements that are subject to depreciation should be evalu-

ated to the acquisition cost decreased by depreciations and increased with 

improvements.75 This deemed acquisition value may not be higher than the 

fair market value and not lower than nil.76 The depreciation is not the actual 

depreciation made by the taxpayers, but it is set for every kind of asset. The 

depreciation for business equipment is 20% per year, for buildings 4%, 

cover trenches and forest roads 10%, and other land improvement 5%.77 

All other assets should be evaluated to acquisition value increased with 

improvements.78 If, however, the fair market value is lower than this value, 

the fair market value shall be applied.79 

There are two situations in which the above-mentioned values do not apply. 

The first situation is when assets are acquired as gifts, heritage, testimony 

and similar beneficent acquisitions. In this case, the acquisition value of the 

previous acquisition for consideration should be used.80 The other situation 

is when the asset has been subject to exit tax in the transferring state. In 

this case, the asset will be deemed to have been acquired to the value upon 

which tax has been levied.81 This applies only when the transferring state 

is an EEA member or a state with which Sweden has entered into a tax 

exchange information agreement (TEIA).

The value of debts shall be the actual value. The value may not, however, 

be lower than the book value.82

The Merger Directive (2009/133/EC),83 however, provides that several 

types of cross-border acquisitions shall not give rise to any immediate tax 

effects. This applies for mergers, divisions, transfers of assets, the exchange 

of shares and partial division. The main rule is that assets, liabilities, losses 

and funds are transferred to the acquiring company without immediate tax 

74. Ch. 20a, sec. 3 SITA.
75. Ch. 20a, sec. 4 SITA.
76. Id.
77. Id.
78. Ch. 20a, sec. 5 SITA.
79. Id.
80. Ch. 20a, sec. 6 SITA.
81. Ch. 20a, sec. 7 SITA.
82. Ch. 20a, sec. 8 SITA.
83. Council Directive 2009/133/EC of 19 October 2009 on the common system of taxa-
tion applicable to mergers, divisions, partial divisions, transfers of assets and exchanges 
of shares concerning companies of different Member States and to the transfer of the 
registered office of an SE or SCE between Member States.
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effects. Chapter 20 of the SITA applies also to cross-border mergers and 

divisions. Hence, the assets and liabilities are evaluated as stated above. 

Regarding mergers and divisions, there is a certain provision regarding the 

residence of companies. Under chapter 37, section 10 of the SITA, a com-

pany is resident in a certain state if that company is resident in that state 

according to national tax law, and is not resident in another state due to a tax 

treaty. If the company is resident in another state due to a tax treaty, it will 

be deemed to be resident in that state also for the purpose of mergers and 

divisions. Corresponding rules apply for the transfer of assets and partial 

division.84

In the case of company emigration, the main rule is that when business 

income ceases to be subject to Swedish tax due to a tax treaty, that in-

come should be taxed in Sweden (chapter 22, section 5, no. 4 of the SITA). 

Furthermore, where assets are transferred from a part of a business that is 

taxed in Sweden to another part of the business that is not taxed in Sweden 

due to a tax treaty, this should be deemed as a supply of the assets for the fair 

market value (chapter 22, section 5, no. 5 of the SITA). In the SSAC case 

RÅ 2008 ref. 30 (the Malta case), the SSAC deemed the exit taxation under 

chapter 22, section 5, no. 4 of the SITA to be in conflict with the EU right of 

free establishment.85 The SSAC found that the restriction could be justified, 

but that the restriction was not proportional. The European Commission also 

questioned this exit tax.86 

Sweden eventually introduced the possibility for persons subject to unlim-

ited tax liability to opt for deferred taxation in cases where the emigration 

went to a jurisdiction within the EEA area.87 The taxation is deferred until 

the assets do not belong to the company anymore.88 However, the taxpayer 

has to apply for the deferred taxation each year, and the decision of deferred 

taxation only includes one year at a time.89 For business equipment and 

immaterial assets, however, the deferred amount shall be taxed with one 

84. Ch. 38, sec. 4 and ch. 38a, sec. 5 SITA.
85. See Roger Persson Österman, RÅ 2008 ref. 30 – en revolution eller en skärmytsling, 
Skattenytt (2009), pp. 230-233, who analyses the judgment. See also SSAC Judgment 
2010 ref. 92.
86. IP/08/1362 Direct Taxation, 18.09.2008.
87. Ch. 63, secs. 14, 17 and 21 STPA (2011:1244). See Katia Cejie, Anstånd med 
betalning av utflyttningsskatter – har rättsläget klarnat?, Skattenytt (2014), p. 295.
88. Ch. 63, sec. 21 STPA.
89. Ch. 63, sec. 17 STPA.
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fifth and one tenth, respectively each year.90 The National Grid Indus case91 

came after Sweden had introduced deferred taxation. Hence, this case did 

not have any direct impact on the Swedish legislation. 

As in the case of the emigration of companies, the Merger Directive 

(2009/133/EC) provides for no immediate tax effects through mergers, divi-

sions, the transfer of assets, partial divisions and the exchange of shares. 

The acquirer enters into the tax positions of the vendor. The residence of 

the emigrating company is decided according to chapter 37, section 10 of 

the SITA, as mentioned above. 

23.2.3. Policy issues

Change of residence has been subject to political discussion for many years. 

In the SSAC case 1999 ref. 19, the value of assets in the case of tax entry 

into Sweden was determined as the fair market value. The Swedish gov-

ernment, which is the institution that proposes the laws for the Swedish 

parliament, in 2002 expressed reluctance towards the fair market value as 

the correct value for tax entry. Due to the government’s position, it was 

difficult for the Tax Agency not to accept a high market value, when the 

taxpayer had used apparently reliable tools of evaluation, even though the 

market value could have a rather wide range. In order to avoid disputes 

between the taxpayers and the Tax Agency, the values for tax entry should 

as far as possible be stipulated in written law, and not in case law. In order 

to achieve this, the value should be the tax value decided at the time of entry 

into Swedish tax liability. The tax value should, in general, be the same as if 

the assets had been acquired in Sweden.92 This political discussion resulted 

in the above-mentioned chapter 20a of the SITA.

Exit taxation under chapter 22 of the SITA was also subject to a political 

discussion, resulting in the possibility of deferred taxation mentioned above, 

which is regulated in chapter 63, sections 14, 17 and 21 of the Swedish 

Tax Procedural Act (2011:1244) (STPA). As mentioned above, the SSAC 

found in the Malta case that exit taxation under chapter 22, section 5, no. 4 

of the SITA was contrary to the right of free establishment.93 The Swedish 

90. Id.
91. Case C-371/10 National Grid Indus.
92. Government Bill 2002/03:96, p. 155.
93. RÅ 2008 ref. 30.
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government came to the conclusion in 2009 that this also applied for chapter 

22, section 5, no. 5 of the SITA.94 

In 2009, the Swedish government also discussed whether exit taxation was 

in conflict with Swedish tax treaties. The aim of the tax treaties is to avoid 

double taxation and to prevent tax avoidance. Through the tax treaties, in-

come is divided between the contracting parties. Exit taxation in accordance 

with chapter 22 of the SITA occurs immediately before the taxable person 

becomes resident in another contracting state. According to the Swedish 

government, a tax treaty only includes income that has arisen after the tax 

treaty has become applicable. Therefore, the government came to the con-

clusion that this exit taxation was not in conflict with the tax treaties.95 

Exit taxation and cross-border change of residence have more recently 

been the subject of research in two doctoral theses, namely by Katia 

Cejie, Utflyttningsbeskattning av kapitalökningar: en skattevetenskaplig 
studie i internationell personbeskattning med fokus på skatteavtals- och 
EU-rättsliga problem (2010)96 and Maria Nelson, Utflyttning av aktiebolag: 
en analys i ljuset av den internationella skatterätten och EU-rätten (2010).97

Tax academic Cejie has questioned the Swedish system concerning deferred 

exit taxation. She raises the following issues regarding the Swedish rules in 

the light of the principle of proportionality and the DMC case:98

– The taxpayer has to apply for deferred taxation each year.

– The taxpayer has to be subjected to unlimited tax liability.

– The time limits of five or ten years for business equipment and immate-

rial assets.99

94. Government Bill 2009/10:39, p. 13. See also Johan Thim, En kritisk analys av 
uttagsregler vid gränsöverskridande transaktioner, Skattenytt (2010), pp. 778-792.
95. Government Bill 2009/10:39, p. 14.
96. Katia Cejie, Utflyttningsbeskattning av kapitalökningar: en skattevetenskaplig studie 
i internationell personbeskattning med fokus på skatteavtals- och EU-rättsliga problem, 
Iustus förlag (Uppsala 2010) [Exit taxation of increase of capital: a study in international 
taxation of individuals with focus on tax treaty and EU law issues].
97. Maria Nelson, Utflyttning av aktiebolag: en analys i ljuset av den internationella 
skatterätten och EU-rätten, Mercurius förlag (Stockholm 2010) [Limited companies’ 
exit: an analysis in the light of international tax law and EU law].
98. Case C-164/12 DMC Beteiligungsgesellschaft mbH.
99. Cejie (2014), supra n. 87, p. 295.
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23.2.4. Personal position

The authors agree with Cejie’s criticism of the Swedish provisions on 

deferred exit taxation. The Swedish legislator has certainly adapted Swedish 

tax legislation to EU and EEA law by introducing the deferred taxation 

option. After this legislation was introduced, several important judgments 

have been issued from the CJEU such as the National Grid Indus case and 

the DMC case. The Swedish legislation should, in our opinion, be reviewed 

in order to be fully in line with EU and EEA law. 

When analysing exit taxation in chapter 22 of the SITA through change 

of tax residence under the tax treaties, the Swedish government takes a 

very formal-legalistic position, which is foreign to Swedish law. From an 

international perspective, Swedish courts normally apply a more functional 

approach to the law, compared to, for example, German and Austrian courts. 

In line with this functional approach, you could also argue that, since taxa-

tion arises because of a change in tax residence, this is not in line with the 

non-discrimination prohibitions in the tax treaties. The Swedish government 

chose the position that exit taxation has nothing to do with the treaties, since 

the tax arises just before the tax treaties become applicable, even though the 

tax residence is determined through a tax treaty. In our opinion, this could 

well form the subject of further investigation. 
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 Chapter 24

Switzerland

Raphael Gani*

24.0.  Introduction

Corporate tax residency can be viewed as a simple question of interpretation 

along the lines of article 4 of the OECD Model Convention,1 that is, purely 

an international tax problem. But it is not. Tax residency is the first question 

that should be raised before even thinking of taxation, because without tax 

liability a state cannot subject a taxpayer to taxes and because unlimited tax 

liability depends on the first line of residency. Hence, the determination of 

corporate tax residency is one of the most fundamental issues of taxation.

We will briefly review the concept of residency in civil law and domestic 

corporate tax law (see section 24.1.) and then examine the Swiss position 

on the double tax conventions that have been signed currently (see sec-

tion 24.2.) before a short conclusion (see section 24.3.) with an overview 

of the impact of the current Swiss Corporate Tax Reform III.

24.1.  (Tax) residence in the domestic context

24.1.1.  Civil law, corporate law and other non-tax areas

Corporations are defined in the Swiss Civil Code under article 52 as 

“[a]ssociations of persons organised as corporate bodies and independent 

bodies with a specific purpose”. Legal entities acquire legal personality by 

registration in the Trade Registry. Generally, legal entities have the capacity 

to act once the governing bodies required by law and their articles of associ-

ation have been appointed (article 54). In Switzerland, there are three main 

types of companies: the corporation limited by shares (société anonyme or 

SA/Aktiengesellschaft or AG) (the Corporation); the limited liability com-

pany (société à responsabilité limitée or Sàrl/Gesellschaft mit beschränkter 
Haftung or GmbH) (the LLC); and the Cooperative (société coopérative/
Genossenschaft). Both the Corporation and the LLC have a stated capital 

* University of Lausanne
1. R. Couzin, Corporate Residence and International Taxation (IBFD 2002), p. vii.



592

Chapter 24 - Switzerland

divided into shares (for the Corporation) or equity quotas (for the LLC). 

Both the Corporation and the LLC can have one single shareholder/quota 

holder and still enjoy legal personality and limited liability for the share-

holders.

Under civil law, the seat of the legal entity is located where its adminis-

tration is carried out, unless its articles of association provide otherwise 

(article 56). In that way, Switzerland has adopted in its civil law the seat 

criterion. Hence, independent of the effective place of management, the 

company can choose its seat by laying it down in its company bylaws. It 

should be in Switzerland.2 In this context, it is not important if the seat 

mentioned in the bylaws is the place where the activity takes place. The 

exception in this liberal admission of the seat is the abuse of law, where, for 

example, a seat is changed without changing the place of effective manage-

ment in order only to escape from creditors.3 

In principle, Swiss corporate law provides for a one-tier board structure. 

The board is therefore by default the executive body of a company limited 

by shares and, as such, responsible for the management and representation 

of the company. The board may carry out any legal acts consistent with the 

company’s purpose clause and is authorized to decide on all matters that are 

not reserved by Swiss law or the articles of association to the shareholders’ 

meeting or to the auditors. However, the board may delegate some or most 

of its powers to one director, to a board committee, or to non-members of 

the board, such as a CEO. Such a delegation requires authorization by the 

shareholders in the articles of association and must be specified by the board 

in organizational regulations. 

A board must consist of at least one or more directors, who need no lon-

ger be shareholders. Earlier rules on nationality and residency of directors 

have also been abolished, but at least one board member or one member of 

management who is entitled to represent the company must be resident in 

Switzerland. 

Company formation in Switzerland consists of several actions, which 

include drafting the articles of association, the special forms from the com-

pany registration office, specimen signatures and passport copies. All pro-

cedures regarding company formation in Switzerland must be performed 

2. Supreme Court, ATF 100 Ib 458; A. Meier-Hayoz & P. Forstmoser, Droit suisse 
des sociétés (Berne 2015), p. 519.
3. Revue des juristes bernois (RJB) (1950), p. 582.



593

(Tax) residence in the domestic context

through a public notary. In order to gain a legal personality, every company 

incorporated in Switzerland must register with the Commercial Register.

Under private international law, the definition of a company is not com-

pletely the same as under the Civil Code. According to article 150 of the 

Swiss Federal Act on Private International Law (SPIL), “the term company 

shall include all organized associations of persons and all organized units of 

assets”. The definition is therefore open to interpretation. It tends to cover 

all companies as defined above, but also partnerships, with the exception of 

simple partnerships, which are considered as contracts and not legal entities 

anymore. This system leaves a large degree of discretion to the judge when 

he has to classify an entity in order to determine whether its internal orga-

nization is sufficient to be recognized by third parties and thus falls into 

the “company” category.4 Based on article 150 of the SPIL, scholars have 

defined a company as follows: (1) one or several persons must own and 

manage the unit of assets for the benefit of one or several beneficiaries; (2) 

the assets must be organized as a separate patrimony; and (3) the assets must 

have been combined to pursue a special purpose.5

Concerning the law applicable to companies (article 154 of the SPIL), it 

states that “companies shall be governed by the law of the State under which 

they are organized if they satisfy the publication or registration require-

ments of that law or, if there are no such requirements, if they are organized 

according to the law of that State”. In that sense, the Swiss system refers 

to the incorporation theory, since companies are governed by the laws of 

their place of incorporation. The law of the country of incorporation deter-

mines the company law issues and, in particular, (a) the company’s legal 

nature; (b) its creation and extinction; (c) its legal capacity and capacity 

to act; (d) its denomination and company name; (e) its organization; (f) 

its internal relationships; (g) the liability for the violation of provisions of 

company law; (h) the liability for its debts; and (i) the powers of representa-

tion (article 155). As a consequence, according to Swiss standards, all the 

companies duly established in Switzerland, regardless of their ownership, 

are governed by Swiss company law and are subject to the jurisdiction of 

Swiss courts. In the case of a non-organized association of persons or unit 

of assets, the legal provisions that apply to contracts will govern.6

4. F. Guillaume, The Law Governing Companies in Swiss Private International Law, 
Yearbook of Private International Law, Vol. 6 (2004), p. 251. 
5. Id., p. 256.
6. A. von Planta & S. Eberhard, in: Basler Kommentar (Helbling & Lichtenhan 2007), 
arts 150 N 4 and 14 et seq.
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While in Switzerland there are several laws that affect (multinational) 

groups of companies (i.e. private international law, taxation, accounting, 

competition, etc.) there is no law on groups as such. Thus, even though 

a reference to groups regarding consolidated statement accounts is made 

in Article 663e of the Swiss Code of Obligations, it is generally acknow-

ledged that current Swiss law is not ideally suited to groups. This approach 

of Swiss law assumes that each Swiss company in a corporate group is a 

separate legal entity with its own rights and duties.

Consistent with the separation doctrine, Swiss courts disregard the existence 

of separate entities only on an exceptional basis. Leading case law on the 

topic in civil law consists of holding a parent company liable for the acts 

(debts and torts) of its subsidiary. It was the Federal Court in the so called 

Swissair case (BGE 120 III 331) that had to deal with an example for the ap-

plication of the principle of “Vertrauenshaftung”. The then national airline 

of Switzerland had allowed or at least tolerated that a dependent company 

establishing luxury tourist sites used logos of Swissair and made reference 

to the reputation of this firm as a means of promotion. In the subsequent 

insolvency of the company, Swissair was held liable to the investing share-

holders, because under the given circumstances the latter were allowed to 

believe that the mother company would guarantee a safe investment policy 

as well as the solvency of the daughter company.7 In Switzerland, piercing 

the corporate veil doctrine (Durchgriff in German) is based on the prin-

ciple of good faith. Although not based on any express legal provision, it 

is deemed to derive from article 2(2) of the Swiss Civil Code. The Swiss 

courts has pierced the corporate veil in the presence of the commingling of 

assets, inadequate capitalization or, most importantly, where the existence 

of separate legal entities has been totally ignored with the subsidiaries pre-

tending to be separate entities when they become insolvent.8 

The consequence of these civil statutes is that the civil law judge generally 

cannot disregard a legal entity that meets all conditions set down in the law. 

This principle is also applicable to non-Swiss entities. Hence, Swiss civil 

law will ask first whether a foreign entity is duly incorporated in a foreign 

country and, if so, it will recognize the existence of the foreign legal entity. 

7. E. Bucher, Law of Contracts, in: Introduction to Swiss Law, edited by F. Dessemontet 
and T. Ansay, Second Revised Edition, The Hague etc. (Kluwer/Schulthess 1995), pp. 103-
124. 
8. See, more generally, H. Peter, From atomism to consolidation in group’s insolvency, 
in: P. Nobel, Internationales Gesellschaftsrecht (Bern 1998), pp. 87-115.
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Therefore, Switzerland will automatically recognize the legal personality 

of an entity legally constituted under a foreign jurisdiction, provided that 

it has complied with the “conditions of publicity or registration prescribed 

by that law” (article 154(1) of the SPIL in initio). In the absence of such 

conditions, the entity will be recognized if it has constituted itself validly 

“according to the law of that State” (theory of the place of incorporation). If 

an entity is not legally constituted according to the place of its organization, 

then the entity “is governed by the law of the State in which it is actually 

administered” (effective seat theory). In short, in its structure, Swiss private 

international law provides a system of recognition in “cascade” in order to 

avoid situations of void entities and to guarantee the legal existence of the 

entity so that third parties can act in good faith.

24.1.2.  Tax law

Civil law has its definition of corporation and private international law has 

one too, but most importantly for the present study, Swiss tax law presents 

its own reference of what can be treated as a corporation for tax purposes.

Corporations are considered residents and thus subject to full taxation either 

if incorporated in Switzerland or if their place of effective management 

is located in Switzerland.9 Resident companies are taxed on their world-

wide income, except for profits derived from foreign permanent establish-

ments/branches and foreign immovable property, which are exempt from 

the tax base in Switzerland. Non-resident companies are taxed on perma-

nent establishment or branch income and/or immovable property located 

in Switzerland.

The definition targets the legal entities that are potentially liable to tax on 

net profit and on capital. Corporations are subject to tax for themselves. The 

tax law treats them as independent tax subjects (Message on tax harmoni-

zation, FF 1983 III 1, 56). It recognizes their distinct ability to generate 

income independently of the shareholders.10 The taxation of corporations 

must not be confused with the issue of partnerships taxation, which is a dif-

ferent legal form. Although Switzerland had originally called for taxation 

that should be independent of the legal form of the activity, the Corporate 

Tax Reform II11 has not directly introduced this element. As a result, the 

9. X. Oberson & H. Hull, Switzerland in International Tax Law, 4th ed. (2011), p. 26.
10. X. Oberson, Archives du droit fiscal Suisse 73, 177, 183 and the authors cited.
11. Message on the reform of taxation of the company II, FF 2005 4469.
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direct tax effect of incorporating corporation is a double taxation of the 

corporation on one side and the shareholders on the other.

There is a double test in a sense, because to be liable to tax for corporate 

tax purposes, one entity should at the same time be a legal person (see sec-

tion 24.1.2.1.) and be incorporated or have its effective place of manage-

ment in Switzerland (see section 24.1.2.2.). Those two criteria have to be 

examined separately.

24.1.2.1.  A legal entity

Article 49 of the Federal Act on the Federal Direct Tax (FDT) distinguishes 

between corporations (joint stock companies, limited partnerships and 

limited liability companies) and cooperative societies, on one hand, and 

associations, foundations and other legal entities (public and ecclesiastical 

corporations and institutions as well as collective investment vehicles with 

direct real estate ownership), on the other. In doing so, Swiss tax law recog-

nizes the legal status validly conferred on an entity by private or public law.

The FDT does not give a company incorporated as a sole proprietorship or 

a partnership the opportunity to be imposed, as an option, as a corporation. 

Neither does the law offer a company in the form of a legal person, even 

one man, the possibility to be taxed as an individual.12 In this sense, Swiss 

legislation differs from other legal systems, which make possible an option 

to tax in transparency (including the “check-the-box” rules of US tax law).

Article 49(1) of the FDT uses the term “corporations”. In its Message on 

tax harmonization, the Federal Council noted that this expression did not 

appear in either the previous tax law or in the law of obligations, but that 

it commonly referred to the legal forms of the company, company limited 

by shares and the limited liability company. The legal position has evolved 

since then. Thus, article 2(1)(c) of the Federal Merger Act defines capital 

companies as “limited companies, companies limited by shares and limited 

liability companies”.

Regarding foreign legal persons, this recognition takes place in two steps:13 

at first, with due regard to private or public law, the legal form of the entity 

12. X. Oberson, Archives du droit fiscal Suisse 73, 177, 184.
13. See P.-M. Glauser, Personne morale: Qui es-tu?, in: Steuern und Recht - Steuerrecht! – 
Liber Amicorum füt Martin Zweifel, (Bâle 2013), pp. 15-30, p. 25; P. Locher, Kommentar, 
ad art. 49, N 23; to compare, see ATF 59 I 272.
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will be examined. Secondly, the foreign entity will be treated on a tax level 

in the same way as the Swiss corporation that it would most likely resemble. 

Hence, the foreign corporation will be deemed equivalent to this Swiss 

entity. This two-step procedure will take place for foreign incorporated 

companies and for foreign partnerships. 

Until recently, the Swiss High Court confirmed that the qualification of a 

foreign partnership “should be examined whether it has legal personality or 

not, which will determine how the revenues and wealth of this entity will 

be allocated. The review will be based on applicable law under Art. 154 of 

the Federal Law of 18 December 1987 on Private International Law (CPIL 

SR 291) [...] It is only in cases where the foreign entity does not have a 

legal personality that its revenues will be allocated to associates, similar to 

what happens with federal direct tax”.14 Therefore, according to this theory, 

it is only in cases where the foreign entity has no legal personality that its 

revenues are allocated to the partners.

This judgment of the Federal Court of 28 April 2014 was about a partner-

ship in Guernsey. As a foreign partnership, the Federal Court says that “it is 

necessary to consider whether or not the entity has a legal personality, which 

will determine the allocation of income. This will be done in accordance with 

the applicable law under s. 154 of the Federal Act of 18 December 1987 on 

private international law. It is only in the event that the foreign entity does 

not have legal personality that its income will be allocated to the partners”. 

The partnership was validly constituted under foreign law (in Guernsey) but, 

in that case, had not opted for a legal personality. In these circumstances, 

the Court ruled that “[t]he incomes and assets must be added to those of 

the Applicant in an unlimited manner in Switzerland” and that there was 

no entity to be regarded. Hence, until that moment, the Federal Court had 

always insisted on its rigorous methodology, fundamentally based on strict 

incorporation theory. Mainly, because the legal form of an entity is defined 

according to its recognition as a legal person in its state of seat, the theory 

of incorporation lacks reference to the tax treatment of the entity in its state 

of incorporation. If, in the Swiss tax system, the legal personality goes with 

a separate taxation of the entity, this is not necessarily the case with foreign 

states (see below for an example in connection with US LLCs). The strict 

application of the theory of incorporation may result in asymmetry (hybrid 

mismatch) between the tax treatment of the foreign state and Switzerland.

14. Judgment 2C_664/2013 in RDAF 2014 II 442, cons. 5.1.
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In two recent judgments,15 the Federal Court stated that its precedents 

were not to be understood as meaning that the qualification under civil law 

in the foreign state should automatically have effect for tax purposes in 

Switzerland. We can distinguish between three possibilities: (i) the civil law 

of the state of incorporation of the foreign entity does not provide that the 

latter may have legal personality, then such a qualification cannot be used 

for the application of Swiss tax law, the foreign entity must be described 

as “without legal personality” within the meaning of article 11 of the FDT; 

(ii) if, on the contrary, the civil and foreign tax law both treat the entity with 

legal personality and not as transparent for tax purposes, then the recogni-

tion throughout Switzerland as a legal person will not be in doubt; (iii) 

finally, the foreign tax law allows the transparent treatment of the foreign 

entities while foreign civil law grants them legal personality. The Supreme 

Court stated then it should be more nuanced, provided that the qualification 

for tax purposes in the state of incorporation remains a decisive factor. This 

ruling should in our view be understood as conferring more importance to 

the tax treatment of the entity in its state of residence in the process of quali-

fication of the entity under Swiss law. This stronger attachment to foreign 

tax law must be firmly endorsed as may prevent international mismatches.

It is now clear that “if the civil law of the State of incorporation of the for-

eign entity does not provide that the foreign entity may have legal personal-

ity, then such a qualification cannot be used for the application of Swiss tax 

law [...] In situations where foreign tax law allows for the transparent treat-

ment of foreign entities which in principle have legal personality according 

to civil law, it is necessary to be more nuanced, since it is specified that the 

tax qualification in the State of incorporation remains a determining crite-

rion”. This practice thus leads to a so-called “pragmatism of the methods” 

and avoids the cases of double taxation or double non-taxation arising from 

a conflict of attribution. However, our High Court does not rule on the 

weight of the tax criterion in relation to the other criteria for determination. 

In the author’s view, the tax treatment in the state of incorporation is the first 

criterion and should be given a larger place.

24.1.2.2.  Liable to tax under Swiss tax law

All jurisdictions that impose tax on corporate entities determine the tax 

residence of those entities based on either formal tests, such as incorpora-

tion, or substantive tests, such as the place where the corporation’s main 

15. Judgment 2C_894/2013 of 18 Sept. 2015 and 2C_123/2013 of 30 Sept. 2015 in 
RDAF 2015 II 563.
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economic activity is carried on, and sometimes the place of the sharehold-

ers’ residence.16 Residence is the most common connecting factor to deter-

mine worldwide income taxation in a certain country, regardless of income 

source. It is a reasonable parameter to establish a link between a person and 

a tax system and a standard not only among OECD member countries but 

has also been adopted by countries that traditionally rejected it; therefore the 

use of other criteria exceptional at the present time.17 This probably occurs 

because residence is a connecting factor that can reflect a relatively substan-

tial and intimate relationship between a country and a person, depending 

on the precise concept being employed, even if in the case of companies 

residence might be viewed as somewhat artificial.18

Corporate tax residency in Switzerland can be viewed as a combined sys-

tem in which Swiss legal entities, which have their seat and their effec-

tive place of management in Switzerland, are taxed on an unlimited basis 

(personal liability). The same applies, but subject to treaty law, to Swiss 

legal entities incorporated in Switzerland and with effective administration 

abroad. Foreign incorporated legal persons may also be subject to income 

tax because of the personal connection on an unlimited basis if they have 

their effective administration in Switzerland.

Foreign entities – that is foreign incorporated persons and/or legal entities 

with their effective place of management abroad – may be liable to tax in 

Switzerland in a limited way, thus on their economic nexus with this state. 

To the extent that non-resident companies have Swiss sources of income, 

such as business establishments or real estate, they are also liable for taxa-

tion in Switzerland, but only in a limited way. The liability to tax can thus 

be either unlimited – also called personal liability – or of limited nature – 

called economic liability.

16. L. De Broe, Corporate Tax Residence in Civil Law Jurisdiction, Residence of 
Companies Under Tax Treaties and EC Law 95 (2009).
17. J. Pérez, Changing Residence as Tax Planning, Working Paper No. 2/2013 (Nov. 2013).
18. A. Nikolakakis, Civil Law and Common Law Perspectives: A View from the Left, 
in G. Maisto Guglielmo (ed.), Residence of Individuals, pp. 76-77; and, more  generally, 
G. Maisto (ed.), Residence of Companies under Tax Treaties and EC Law (IBFD, Amsterdam 
2009), pp. 311 et seq.
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24.1.2.2.1.  Unlimited liability

Article 50 of the FDT deals with the personal liability generated either by 

the place of incorporation or by the place of effective management of a 

corporation in Switzerland.19 

Doctrine tends to consider the interpretation of the notion of seat and effec-

tive administration as the same. The relationship between these two con-

necting factors is, however, different in a purely domestic case or in an 

international context. In its Message on tax harmonization, the Federal 

Council explains both criteria. For the Federal Council, the distinction 

between these two points of attachment focuses on double taxation between 

cantons. However, this expansion is also important in the context of interna-

tional relations for federal income tax, allowing operation in domestic law, 

because of the potential for double taxation agreements.20 As rightly pointed 

out by scholars,21 the option opened by article 50 of the FDT refers only 

to international relations. The Federal Court ruled that the place of effec-

tive administration applies only to companies with their seat abroad.22 As a 

consequence, foreign legal entities are liable to tax in Switzerland through 

a personal connection if they have a place of effective administration in 

the country. This connection implies the presence of fixed and permanent 

installations. As evidenced by certain decisions of the Federal Court, the 

determination of where the actual administration takes place may not be 

easy, given the complexity of some companies with an international struc-

ture.23 Taxation in Switzerland can compete with the personal liability of the 

taxpayer abroad. In the absence of a double taxation agreement, the right to 

tax in Switzerland is not limited. Taxation in Switzerland can, however, be 

questioned when Switzerland is linked with the other state concerned by a 

double taxation agreement. 

Subjection based on a personal connection is unlimited. However, it does 

not extend to companies, permanent establishments and real estate lo -

cated abroad (article 52(1) of the FDT). The method of eliminating double 

19. Athanas & Bürgy, Inländerbegriff und unbeschränkte Steuerpflicht juristischer 
Personen (IFF Forum 2003), p. 241
20. Message on tax harmonization, FF 1983 III 1, 196.
21. P. Locher, Kommentar, ad art. 50, N 2 and the others authors quoted.
22. Archives du droit fiscal Suisse 72, p. 304 = RDAF 2002 II 452.
23. Supreme Court judgment of 4 Dec. 2003, 2A.321/2003; see also the judgment 
of 16 May 2013, in 2013 RDAF II 500, in which the Court acknowledged the effective 
administration in Switzerland of a company based in Guernsey, but wholly owned by 
a holding company in Zoug, to the extent that the major part of company management 
operations was taking place in Switzerland; Athanas & Bürgy (IFF Forum 2003), p. 241.
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taxation provided by national law is that of the exemption. Double taxation 

is eliminated without taking into account whether the other state is effec-

tively taxing the income (virtual double taxation).

The analysis of the relationship between the concept of personal liability to 

tax in the meaning of direct taxes and the domicile in Switzerland of cor-

porations under the federal law on withholding tax, stamp duty and value 

added tax, has largely been commented on.24 The authors cited a call for a 

harmonization of the concept of personal attachment as part of the taxation 

of legal persons in direct taxes, as well as coordination between personal 

liability for direct tax income and domicile in Switzerland, opening the 

right to a refund of the withholding tax. In the language of withholding tax 

(cf. article 9 of the Federal Withholding Tax (FWT)) a corporation that is 

subject to tax is focused on “domiciled persons”. The concept of domiciled 

persons is conceived as including Swiss incorporated entities as well as 

foreign incorporated entities that are actually managed from Switzerland. 

It is largely admitted that the concept of domicile in the FWT is the same as 

the one in the direct taxes.25 Switzerland used to domicile entities with a for-

eign incorporation only on the condition that the corporation had an activ-

ity that was conducted on Swiss ground.26 The Federal Tax Administration 

(FTA) has considered that the mere meeting of the board of the company in 

Switzerland was enough to admit there was an activity in Switzerland.27 In 

the same way, the FTA ruled that the detention of intellectual property rights 

that were sold abroad had to be considered as a Swiss activity, considering 

the Swiss company was acting as a vendor.28 Considering how easily the 

FTA admits activity in Switzerland, one could consider that the additional 

condition is almost not required, so that the liability to withholding tax in 

Switzerland is basically the same as for direct corporate tax.

Place of incorporation/seat

Under the so-called place of incorporation test, a company’s residence is 

determined by its formal place of incorporation. Therefore, when a com-

pany is incorporated in Switzerland, it will be treated as a Swiss resident 

24. See Athanas & Bürgy (IFF Forum 2003), p. 241; and R. Waldburger, Rückerstattung 
bei der Verrechnungssteuer Sitz im Ausland und Verwaltung tatsächlicher [Geschäftsleitung] 
in der Schweiz (FSTR 2010), p. 184.
25. C. Stockar & H.P. Hochreutener, Die Praxis der Bundessteuer (1943), art. 9(1) 
LIA, No. 18.
26. R. Pfund, Die Eidgenossische Verrechnungsteuer, Ist Part (1971), ad art. 9(1) No. 1.19.
27. Bauer-Balmelli & Vitali, Die Praxis, 2nd Part, 3rd Band, art. 9(1) LIA, No. 7.
28. Id., art. 9(1) LIA, No. 11.



602

Chapter 24 - Switzerland

corporation.29 As mentioned above, the place of incorporation is determined 

by the place at which the head office of a company is registered in the 

Commercial Register. Legal persons may have only one seat that could 

trigger a personal attachment (uniqueness of the seat).30 The place of incor-

poration (seat) of legal persons is determined by the law of the state of the 

seat.31 It is, unless otherwise provided by statutes, the seat of their admin-

istration (article 56 of the Swiss Civil Code). The public limited company 

and the company limited by shares (articles 640 and 764 of the Swiss Code 

of Obligations), limited liability company (article 770 of the Swiss Code 

of Obligations), the cooperative society (article 835 of the Swiss Code of 

Obligations) are registered in the commercial register at the place where 

they have their seat. Typically, private law does not require the corporation 

to have a fixed seat instead of where its actual administration takes place.32 

For legal entities of public law, it is the legislation that fixes the seat.

In case of a dissociation of the incorporation place and the place of effec-

tive management, opinions differ on the primacy of one of the criteria over 

the other.33 In a judgment of 13 May 2002,34 the Federal Court has taken a 

clear position on this. It considers that the reference instead of the actual 

administration only applies to foreign legal persons. He admits however an 

exception to the rule of the seat, valid for Swiss corporations, when the seat 

is of a purely formal character. 

If there is a difference between seat and effective administration of the 

Swiss corporation, it is possible that the administration could be abroad. 

In this case, the personal attachment-based seat prevails, and the corpora-

tion is subject to unlimited taxation in Switzerland.35 This attachment can 

compete with a personal connection abroad. The resulting conflict will only 

be resolved if the two countries are bound by a double taxation agreement 

containing a provision for such a conflict (see section 24.2.).

29. X. Oberson & H. Hull, Switzerland in International Tax Law, 4th ed. (2011), p. 26.
30. P. Locher, Kommentar, ad art. 50, No. 5.
31. Richner, Frei & Kaufmann, ad art. 50, No. 8 Handkommentar DBG.
32. Athanas & Widmer at art. 50, N. 3, in: Zweifel & Athanas, Kommentar DBG; 
Richner, Frei & Kaufmann, Handkommentar DBG, ad art. 50, No. 4.
33. X. Oberson, Droit fiscal suisse, 178; Reymond, Archives du droit fiscal suisse 61, 
345, 348.
34. Judgement 2A.196/2001, RDAF 2002 II 452.
35. Agner, Jung & Steinmann, Commentaire LIFD, ad art. 50, No. 1.
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Place of effective management

Where a company is incorporated outside of Switzerland, it may neverthe-

less be a Swiss-resident corporation for tax purposes, if it is effectively man-

aged from within Switzerland.36 In the Message on tax harmonization, the 

government explained that the term effective administration is Swiss legal 

language. It is where the actual administration is exercised, that is, the place 

where business is conducted and where members of the board of directors 

are taking important decisions concerning the company. It is not different 

from the concept of effective management of the business, which is most 

commonly used in international law on double taxation.37

The Federal Court has defined the concept of effective administration in 

Switzerland within the meaning of article 50 of the FDT in a judgment 

of 4 December 2003.38 The court recalled in paragraph 3 of the decision 

that it had to decide repeatedly on conflicts of double taxation between 

cantons (inside Switzerland) and, in that context, it held that the place of 

the actual administration was the place where the company had the effec-

tive and economic centre of its existence. That would be the location where 

assured management that normally takes place at the company seat is con-

ducted, at the location where acts are performed that, taken together, are 

used to achieve the statutory purpose. The Federal Court also noted that 

determining the place of actual administration is done by using the resident 

management bodies of the company, where the management operations are 

carried out or where the documents are preserved. Scholars define the actual 

administration as the current direction, a concept that opposes the execution 

of a simple administrative activity and the work of supreme corporate bod-

ies of the company is limited to taking fundamental decisions of principal 

strategic character or controlling the actual current direction. Current doc-

trine considers the place where the meetings of the board of directors or the 

general assembly meetings are held as not determinative. Lastly, when the 

activity of the direction is exercised in many places, the deciding factor is 

the time for which it is deployed in each of the locations.

The Federal Court judgment of 4 December 2003 gave rise to much discus-

sion, some authors fearing that this case law consistently applied by the 

36. X. Oberson & H. Hull, Switzerland in International Tax Law, 4th ed. (2011), p. 27.
37. FF 1983 III 1, 114; P. Locher, International Steuerrecht, p. 262; for a complete 
chronology, see Danon, 172 N ss p. 107, in R. Danon, Gutmann, X. Oberson & P. Pistone 
(ed.), Modèle de Convention fiscale OCDE concernant le revenu et la fortune. Commentaire 
(Bâle/Paris 2014).
38. 2A.321/2003 referring to previous case law: ATF 54 I 301, 308, cons. 2 and ATF 
50 I 200.
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tax authorities might call into question Switzerland as host country of the 

subsidiary companies.39 Some consider the question of the place of actual 

administration to be closely linked to that of the members of management, 

and this is taken into account, particularly for corporations with a personi-

fication of the management. The fears expressed by these authors hardly 

seem justified nowadays. They should not create a distinction between stra-

tegic management and control of management on the one hand, and current 

direction on the other. More recently,40 the Federal Court confirmed that the 

case law with regard to the prohibition of double taxation between cantons 

was applicable to the determination of the place of effective administra-

tion. It considers in particular that a purely administrative activity cannot 

be the basis for a place for effective administration, at least with regard to 

a financial company.

An example that can be mentioned is a subsidiary in Guernsey of a Swiss 

company whose sole purpose consisted of loans to group companies. 

The mother company had immediately made the whole of its own cap-

ital base available in order to be lent again to other group companies. The 

Federal Court considered that the current direction of the company was 

in Switzerland, since the decision to grant loans, which is the “day-to-

day business” of a financial company, was taken by the group manage-

ment in Switzerland. Moreover, the very low substance of the subsidiary 

in Guernsey, particularly in terms of staff and office, provided overwhelm-

ing evidence for substance in Switzerland. Herein case law recognizes the 

quantitative aspect of the actual administration. This decision marks a step 

toward greater attention to the domicile or seat of the shareholder who lends 

funds in relation to investment profit corporations. Some authors suggest a 

stricter practice, especially in the face of offshore structures controlled by 

companies or individuals in Switzerland.41 It will result regardless of incor-

poration conform to society as a seat of state administration will be deemed 

exercised from Switzerland. This trend42 cannot be approved without reser-

vation. While it is important to determine the place where important deci-

39. Widmer & Moser, Revue Fiscale (2005), p. 497; Maute, EC (2005), p. 497, p. 545.
40. Judgment of 16 May 2013 in RDAF 2013 II 500.
41. X. Oberson, L’imposition des sociétés dites “offshore”: un arsenal peu cohérent 
de mesures disparates, in: Thévenoz, Luc et Bovet & Christian, Journée 2006 de droit 
bancaire et financier (Genève: Schulthess 2007), p. 108; also Huber, Bartz & Maeder, 
Blickpunkt International, Revue Fiscale (2013), p. 702; S. Oesterheld, Steuerrechtliche 
Entwicklungen (insbesondere im Jahr 2013) (RSDA 2014), p. 86.
42. See also the judgment of the District Court Zurich, Archives du droit fiscal suisse 25 
(2013), notalex 4/14, 173, as well as the Zurich decision dated 2 April 2014, SB.2013.00037, 
commented Jung, Private Offshore-Vermögensverwaltungsgesellschaften ECS 12/2014, 
p. 1159.
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sions related to corporate life are made, we need to recognize that, as long as 

the staff at the seat are properly trained, the company has adequate premises 

and staff at the seat has the skills and the legal power to exercise it, it is not 

impossible for the actual administration to match the seat, even for finance 

companies and even if the shareholder is Swiss. Determining the place of 

actual administration is the responsibility of the tax authorities, based on 

evidence making personal attachment to that place probable. It rests with 

the corporation, which disputes such a connection, to establish facts to prove 

this false.43

24.1.3.  Tax fraud and lifting the corporate veil

Independent of any solution based on civil law, the tax authorities might also 

refuse to recognize a legal entity if it has been created for the sole purpose 

of evading taxes, provided that the conditions of tax avoidance are met.44 In 

this context, the fact that a corporation has a unique owner is not sufficient 

reason to proceed by direct transparency of the holder of the capital. In this 

sense, Swiss tax law knows no legal basis for fiction to attribute the profits 

of a company directly to its shareholder, regardless of distribution, such as 

“CFC Rules”.

Nevertheless, the legal form of a corporation might not necessarily be deci-

sive from the fiscal point of view.45 In this view, the general anti-avoidance 

doctrine is an aid to interpretation that exceptionally allows the substance 

over form interpretation of a legal term so that appropriate taxation in ac-

cordance with the purpose of the tax provision results. Under this general 

anti-avoidance doctrine, the following three requirements must be met: the 

legal form chosen by the taxpayer is apparently unwarranted, inappropri-

ate or unusual and, in all cases, completely inappropriate to the economic 

facts (the objective element); the choice was made merely with the inten-

tion of saving tax (the subjective element); and the method chosen would 

43. Archives du droit fiscal suisse 60, p. 404 = RDAF 1993, 32, 35; Archives du droit 
fiscal suisse 44, p. 621; Archives du droit fiscal suisse 39, p. 284; cases quoted in the judg-
ment of the Supreme Court, 4 Dec. 2003, 2A.321/2003, RF 2004 524; see also Richner, 
Frei & Kaufmann, Handkommentar DBG, ad art. 50, No. 18 to 20; P. Locher, Kommentar, 
art. Einführung ad ss 3, 9 and N ss.
44. See P.-M. Glauser, Transparence fiscale: vers un nouveau mode d’allocation in-
ternationale du profit dans les groupes de sociétés?, Revue fiscale (2006), p. 486.
45. ATF 131 II 627 2 p 635; ATF109 110 Ib; ATF 103 20 Ia and more recently 2C_724 
/ 2010 in 2012 RDAF II 37.
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effectively lead to a substantial reduction in tax (the factual element).46 If 

these conditions are met, the facts will be interpreted not according to civil 

law, but according to the economic background.

This question was raised in several cases where a Swiss family foundation 

(article 335 of the Swiss Civil Code) was distributing income to its benefi-

ciary in violation of its own bylaws. Until recently, courts admitted that the 

lifting of the corporate veil by the tax authorities presupposed the existence 

of an abuse of rights and therefore that the mere fact that a correctly incor-

porated foundation pursued other purposes than those permitted by civil 

law did not affect its status as a tax subject as long as it was tolerated by the 

tax authorities and had not been declared void or non-existent by the civil 

court.47 In a ruling of 21 March 2014,48 the Federal Supreme Court ruled 

that the tax authorities may declare a family foundation null and void if it 

fails to comply with the rules of civil law. The power of examination of the 

tax authorities is limited, however, to identifying manifest and serious vio-

lations. Such is the case, for example, where the founder reserves the same 

power of disposal over the patrimony of the foundation as if it were its own, 

so that the division of the wealth of the founder into two distinct groupings 

is not opposable by the tax authorities. Apart from these cases of manifest 

and serious violations, as long as the illegal or unethical foundation has 

not been formally dissolved by a civil court, it remains, in principle, a tax 

subject. Taxation “in transparency” could then intervene in case of unusual, 

inappropriate or abnormal constructions, aiming exclusively at tax saving, 

or in the case of tax evasion.49 Hence, the tax authority seems to be allowed 

to ignore the existence of the foundation even if it is properly incorporated, 

but only in very specific cases. This judgment is quite surprising, consider-

ing the general attachment in Switzerland to the incorporation theory. The 

case law should nevertheless be considered in the context of the family 

foundation and would probably not apply in all cases.

If the conditions of tax avoidance are met, the tax authority may keep to the 

economic reality and admit, in particular, the existence of a single taxpayer 

in the presence of several legally separate entities.50 Nevertheless, according 

46. Marcel R. Jung, Tax Treaties and Tax Avoidance: Application of Anti-avoidance 
Provisions, Cahiers de droit fiscal international, Vol. 95a (The Hague 2010), pp. 773-792.
47. Supreme Court, judgments of 19 Dec. 2012, 2C_711/2012 in RDAF 2013 II 366, 
374, and of 22 Apr. 2005, 2A.668/2004 in RDAF 2008, 240.
48. ATF 140 II 255 = RDAF 2014 II 322.
49. See D. Piotet, L’évolution du droit fiscal étranger vers la « transparence » peut-
elle justifier la dissolution et la liquidation d’une fondation de famille conforme au droit 
suisse?, notalex 2015, p. 85.
50. Supreme Court judgment 2C_742/2008, 11 Feb. 2009, § 5.5.
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to the prevailing Swiss doctrine, the principle of the prohibition of abusive 

tax avoidance may be derived from article 2(2) of the Swiss Civil Code. 

This article enshrines the principle of the prohibition of the abuse of rights 

that prohibits the improper use of a right to obtain advantages that have 

not been conceived of for that right. This means that the abuse of rights is 

present if the use of a right is obviously contrary to the purpose for which 

it has been granted. The principle of prohibition of the abuse of rights is an 

ultima ratio measure that allows an apparent loophole in the law to be filled.51

The leading case is the so-called C Inc. case.52 It concerned a Swiss resident 

who owned a company in Geneva (A SA), a company in Panama (C Inc.) 

and other companies in the world. Reviewing the corporate structure, the 

Tax Authorities concluded, inter alia, that “A SA and C Inc. were, in prac-

tice, forming a unique entity and the same economic company and that it 

was therefore necessary to consolidate their accounts and to take back the 

profit realized by C Inc. in A SA”. The Federal Court showed that: 

C Inc. was validly constituted under Panamanian law, [but] a cluster of evidence 

emerges from which it appears with sufficient probability that C Inc. had no 

independence [...] [and] one can only conclude that C Inc. does not have its own 

existence and that it is unusual that this company comes under Panamanian law. 

This location allowed the Appellant a tax saving since the benefits that should 

have been realized by the Appellant were paid to C Inc. in Panama, an undue 

tax saving since only the existence of C Inc. offshore caused it. 

The Swiss High Court concluded that “[t]he conditions of tax evasion were 

met, the respondent authority could disregard the legal form of C Inc. and 

assign to A SA the taxable items of C Inc”. In this judgment, the Federal 

Court therefore disregarded the legal personality of the foreign entity to 

consolidate the foreign profits in transparency to the sister company based 

in Switzerland, based solely on tax evasion and not looking at the economic 

owner of the entity.

The case was heavily criticized by scholars.53 The Court was mainly criti-

cized for the fact that the theory of transparency cannot be invoked on the 

51. See L. Cornu, Théorie de l’évasion fiscale et interprétation économique, les limites 
imposées par les principes généraux du droit (Lausanne 2014).
52. Federal Court case, 2A.145/2005, 30 Jan. 2006. 
53. P.-M. Glauser, Transparence fiscale: vers un nouveau mode d’allocation internationale 
du profit dans les groupes de sociétés?, Revue fiscale (2006), p. 494; Matteotti René, Der 
Durchgriff bei von Inländern beherrschten Auslandsgesellschaften im Gewinnsteuerrecht 
(Berne 2003), p. 112; X. Oberson, L’imposition des sociétés dites “offshore”: un arsenal 
peu cohérent de mesures disparates, in: Thévenoz, Luc et Bovet, Christian, Journée 2006 
de droit bancaire et financier (Genève: Schulthess 2007), p. 113.
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sole argument that society has no civil existence. It is therefore not possible 

to ignore for tax purposes a validly incorporated legal person (article 154 

of the PILA), unless there is a clear case of abuse. On the basis of this find-

ing, it is inconceivable that a foreign company set up for the sole purpose 

of saving tax could so undermine the most essential principles of the legal 

order. All scholars pointed out correctly that the court could have reached 

the same solution (taxation of the foreign profits of C Inc.), without fiscal 

transparency, but by considering that the company had its effective admin-

istration at the domicile of its Swiss shareholder. Additionally, the transpar-

ency practice could mean an introduction, in a roundabout way, of CFC 

rules, whereas Switzerland has always refused to introduce them in the law. 

Such jurisprudence thus leads to legal uncertainty and opens the door for 

fiscal consolidation for corporate groups.

In short, the most decisive clues to tax authorities to ignore the valid incor-

poration of a corporation are those primarily reflecting an organizational 

confusion between the entity and the shareholder or between two sister 

entities. This practice has not been repeated recently and the Federal Court 

still seems to prefer the solution of the effective place of management (see 

section 24.1.2.2.1. on the place of effective management) compared to the 

durchgriff. In this context, it is not possible for the taxpayer to invoke the 

lifting of the corporate veil for his benefit, for example, during the liquida-

tion of a duly incorporated entity. 

Such a question may be raised in particular when an individual holds his 

investments through an offshore corporation, since it essentially concerns 

undisclosed investments. At the time the taxpayer enters a disclosure pro-

cess, he frequently invokes the lifting of the corporate veil. In fact, the 

offshore corporation has no substance and the tax consequences of recog-

nizing the corporation would create a tax burden (liquidation excess that 

would be a taxable income), whereas the lifting of corporate veil would 

imply a tax neutrality. Under actual tax practice, this lifting of the corpo-

rate veil should be admitted if the entity is entering into the liquidation 

process.

US LLC taxation in Swiss tax law

According to some authors, the shares in the share capital of a US limited 

liability company (LCC treated as a Sàrl in Switzerland) are qualified in-

vestments that may result in giving the right to participation exemption.54 

54. Agner, DiGeronimo, Neuhaus & Steinmann, Supplement LIFD, ad art. 70, No. 12, 
quoting the Circular on 1997 corporate taxation reform; Athanas & Giglio, ad art. 49, 
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This practice has also been analysed in a Swiss Tax Conference Report 

(Practical information relating to the tax treatment of US Limited Liability 

Companies (USA)) in relation to direct taxes. This tax circular has devel-

oped a two-stage approach. First, it examines the question on the basis of 

Swiss domestic law and then controlling how this taxation is limited by the 

double taxation agreement (DTA) concluded between Switzerland and the 

United States. In this first step, the Circular CSI therefore qualifies LLC 

firstly from a strictly internal point of view. This qualification, however, 

rests almost entirely on the incorporation theory. Hence, it fails to take 

into consideration the tax treatment of the LLC in its seat state, i.e. the 

United States. The circular states that “the tax treatment of the LLC in the 

State where it has its seat cannot be the only deciding factor”. Surprisingly 

enough, the justification for this lack of consideration seems to lie in the 

fact that “only the application mutatis mutandis of art. 49 al. 3 FDT associ-

ates led to a coherent taxation where the LLC is also taxed in Switzerland, 

unlimited (in case of effective administration) or limited (permanent estab-

lishment or building)”. The author regards it as important to consider the 

tax qualification that prevails in the state of residence of the entity (transpar-

ency or opacity). To see that these references to the qualification made in 

the United States cannot be omitted, companies must be forced to comply. 

The tax treatment of the LLC (entity) itself will certainly impact the qualifi-

cation of the income derived from the entity. However, the circular addresses 

the issue by asking whether the income received by the members of the LLC 

is income of participation or not. It applies mutatis mutandis article 49(3) of 

the FDT to see if it is a foreign company. Based on the analysis of American 

civil rights, the circular reaches the final conclusion that “the LLC is like a 

Swiss Sàrl. According to domestic law, it should be treated for tax purposes 

as a Sàrl, even if the host State imposes such a partnership”. It reserves, 

nevertheless, the possibility of qualifying it as a partnership, but said that 

“in general, elements similar to those of the LLC, in particular legal person-

ality and limited liability, will have more weight than those similar to the 

partnership. This means that the cases in which an LLC should be treated 

as a partnership are virtually non-existent”.

That conclusion seems too categorical. It should indeed not only take into 

account the tax treatment by the state of residence of the LLC (the United 

States), but above all consider carefully the partnership agreement that can 

easily deviate from the original model. Under Swiss law, a comparison with 

No. 14 in: Zweifel & Athanas, Kommentar DBG; Richner, Frei, Kaufamnn & Meuter, 
Handkommentar DBG, No. 44 at art. 49.
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an LLC has to be in concreto, and consider whether the nearest form is a 

corporation or, on the contrary, whether the legal form of the partnership 

would be more appropriate.

In short, as previously mentioned, the taxation of a US LLC in Switzerland 

will have to be under the “assimilation process” implied by article 49(3) 

of the FDT. It is important to consider each case individually, taking into 

account the reality of the bylaws. In this weighing of interests, it would be 

very significant to consider the tax treatment of the LLC in the state. Indeed, 

it is important to avoid conflicts of qualification. Such conflicts can arise 

if the state of incorporation of the LLC qualifies the entity as transparent, 

while the state of residence of the members of the LLC qualifies the same 

entity as opaque, i.e. as a corporation. This hybrid mismatch can cause the 

following problems: the first problem consists of the unjustified granting of 

partial taxation of distributions from the LLC – indeed, since the LLC is 

considered a corporation, any income received by its members is considered 

as income from participation and is likely to qualify for partial taxation 

(article 20(1)bis of the FDT) and participation exemption (article 69 of the 

FDT). But the purpose of this partial taxation is to reduce the economic 

double taxation resulting from the imposition of the same economic sub-

strate at the corporation and its unit holders. However, in reality, in this 

case, there is no double taxation precisely because the entity is not taxed in 

the state of residence (tax transparency). It is thus contrary to the system to 

qualify these revenue participation yields since, in the state of residence of 

the entity, the principle of fiscal transparency is applied.

Secondly, regarding the hybrid mismatch – as admitted in the circular – the 

income derived from the LLC is not qualified as income from independent 

activities, but – after profit distribution to partners – as income from wealth. 

To follow this explanation, it is only to the extent that income is distributed 

by the LLC to its members that taxation in the latter can intervene. It is 

obvious that this system is quite correct if the entity that distributes income 

is taxed as a separate legal entity. However, since the LLC is treated as a 

fiscally transparent entity in its state of incorporation, the proposed system 

allows deferring the taxation of income.

In conclusion, the tax treatment of US LLCs under the Swiss tax perspec-

tive has to take into account not only the strict incorporation process under 

article 154 of the SPIL, but also the tax treatment of the entity in the United 

States to determine whether the LLC should be qualified as a partnership 

or as a corporation.
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24.2.  Tax residence in an international (cross-border) 
context

24.2.1.  Tax residence according to Swiss double tax 
conventions (DTCs)

Switzerland basically follows the OECD Model on the question of cor-

porate residency. Hence, usually, Swiss DTCs refer to incorporation and 

residence, with the place of effective management as a tie-breaker rule. 

Article 4 of the OECD Model explicates the notion of resident. According 

to the first paragraph of this provision, the term “resident of a Contracting 

State” means any person who, under the laws of that State, is liable to tax 

therein by reason of domicile, residence, place of management or any other 

criterion of a similar nature. Article 4(3) requires that “where, according to 

the provisions of paragraph 1 a person other than an individual is a resident 

of both Contracting States, it is considered a resident of the State in which 

its place of effective management is situated”. This conflict rule is present 

in a number of double taxation agreements concluded by Switzerland.55 It 

is widely considered in Switzerland that the criterion of the actual effective 

place of management in article 50 of the FDT must be understood to be the 

same as in the DTCs.56

The DTCs signed with the United Kingdom, Italy and with France follow 

the OECD Model.

Two DTCs (one with Germany and one with Austria) are somewhat more 

precise in its tie-breaker: a corporation is deemed to be resident in the state 

in which it is liable to tax on an unlimited basis. A company that is a resident 

of both contracting states will be deemed resident of the contracting state 

in which the company has its place of effective management. The mere fact 

that a person has an interest in a partnership or takes decisions regarding 

the entire group, in the case of a company that belongs to a group, is not 

for that company the centre of its effective management in the place where 

decisions are taken or that the person is a resident.

55. P. Locher, International Steuerrecht, p. 261 et seq.; X. Oberson, International Tax 
Law, p. 48 sec.
56. P. Locher, Kommentar, ad art. 50, No. 8; Athanas & Widmer at art. 50, No. 17, in: 
Zweifel & Athanas, Kommentar DBG; J. Reymond, Archives du droit fiscal suisse 61, 
345, 348; see also Austry in R. Danon, Gutmann, X. Oberson & P. Pistone (ed.), Modèle 
de Convention fiscale OCDE concernant le revenu et la fortune. Commentaire (Bâle/Paris 
2014).



612

Chapter 24 - Switzerland

Article 4 of the DTC with the United States is somewhat different. There 

is no tie-breaker; hence, if by reason of the provisions of paragraph 1 of 

article 4 a corporation is a resident of both contracting states, such a person 

will be treated as a resident only if and to the extent that the competent 

authorities of the contracting states so agree. Paragraph 4 seeks to settle 

dual residence issues for persons other than individuals. According to the 

Technical Explanations, a corporation is treated as resident in the United 

States if it is created or organized under the laws of the United States or 

a political subdivision. However, as has been shown, under Swiss law, a 

corporation is treated as resident in Switzerland if it is incorporated in 

Switzerland or if it has its place of effective management there. Dual resi-

dence, therefore, can arise if a corporation organized in the United States is 

managed in Switzerland. Paragraph 4 of article 4 provides that, if a person 

other than an individual is resident in both the United States and Switzerland 

under paragraph 1, this person is treated as a resident of a contracting state, 

and is, therefore, entitled to benefits of the convention from the other state, 

only if and to the extent the competent authorities mutually agree. The com-

petent authorities may limit the application of the convention to the person 

to certain articles. If the competent authorities cannot reach agreement, the 

person will not be considered to be a resident of either the United States or 

Switzerland for any purposes of the convention. 

In conclusion, Switzerland has basically the same approach in its domestic 

law and in the DTC. The liability to tax is referred to as the “right to tax” 

and not necessarily the actual exercise of this right. Therefore, a company 

can be resident in Switzerland – based on its incorporation or its effective 

place of management – even if it is not fully taxed on its benefits. That could 

be the case with certain cantonal tax regimes (e.g. regimes for holding, 

domiciliary and mixed companies, as well as the administrative practices 

relating to Swiss finance branches and principal allocation) that will be 

abolished in the near future, or a tax holiday.

There are some mutual agreement proceedings actually pending in 

Switzerland on corporate residency, but quite few compared to the num-

ber of corporations and the intensity of economic exchanges. Based on the 

authors’ knowledge, the more frequent case of double residence conflict 

is concerning passive investment companies abroad with Swiss resident 

shareholders. As referred to above, Switzerland considers the place of effec-

tive management of passive investment companies to be at the domicile 

of its shareholders. For example, a Luxembourg SOPARFI whose share-

holders are domiciled in Switzerland will be considered as a Swiss cor-

poration because of its effective management in Switzerland through its 
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Swiss shareholders. The tie-breaker rule will not be that useful in such 

cases because both contracting states tend to consider the effective place of 

management to be on its territory.

Traditionally, Switzerland has not included an anti-abuse provision in its 

tax treaties. Some contracting states have introduced such a provision – 

among which the LOB clause in the 1996 Switzerland-United States DTC 

(article 22). Most Swiss tax treaties grant withholding tax reductions only 

to beneficial owners. In addition, only a few Swiss tax treaties contain anti-

abuse provisions. By way of the (1962) Abuse Decree, Switzerland adopted 

unilateral measures against the improper use of tax treaties.57 The (1962) 

Abuse Decree, however, only applies to payments made to a Swiss company 

(inbound). The Abuse Decree has recently been partially revoked by deci-

sion of the Swiss government, with effect from 1 July 2017. Nevertheless, 

this merely formal revision should not have a direct impact on the Swiss 

practice. 

This Abuse Decree contains a number of tests that must be fulfilled by 

every Swiss-resident company in order to be eligible for treaty benefits. 

These rules are, for the most part, still in force. However, in 1998, facilita-

tions were introduced for holding companies, active companies and publicly 

quoted companies. In August 2010, the criteria to qualify for an active com-

pany were relaxed. According to the practice of the Swiss tax authorities, 

a foreign company claiming a refund for Swiss withholding tax must fulfil 

certain substance requirements. This is particularly true where the treaty 

provides for a full refund of Swiss withholding tax. When examining the 

situation, the Swiss tax administration looks into the real substance of the 

structure, and not merely its form. An “economic approach to the facts” 

is adopted, which gives weight to the overall business situation. The tax 

administration assesses whether the structure has been arranged with the 

sole or the primary intention of securing full relief. 

Hence, notwithstanding the absence of applicable anti-abuse provisions in 

the Denmark-Switzerland DTC of 23 November 1973, the Swiss Supreme 

Court held for the first time, in its decision of 28 November 2005, that, 

under international law, a reservation of abuse of rights is inherent in all tax 

treaties.58 In recent years, letterbox and holding companies without sub-

57. See P. Reinarz, Revised Swiss Anti-Treaty Shopping Rules, (IBFD 1999), p. 116; 
I. Reardon-Kofmel, The Judical Concept of Tax Avoidance in Switzerland, An analysis 
from the perspective of Swiss domestic law and its double taxation conventions where 
there are no anti-abuse provisions (Basel 2015).
58. Supreme court judgment 2A.239/2005 of 28 Nov. 2005 in RDAF 2006 II 239.
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stance have been used in order to obtain a refund of the Swiss dividend with-

holding tax for the benefit of foreign persons that are not subject to treaty 

protection. Furthermore, other more aggressive tax avoidance techniques 

have been used that involve concluding derivative financial instruments with 

unrelated persons resident in a contracting state (through the use of a tax 

treaty) or in Switzerland (without the use of a tax treaty). Such structures 

rely on the understanding that the interpretation of a tax treaty term is gov-

erned only by the ordinary meaning to be given to the terms of the treaty. 

In a very recent case, the Supreme Court ruled, in a total return swap case, 

that the Danish banks involved lacked beneficial ownership in the dividends. 

As a result, the taxpayers concerned will be denied refunds of withholding 

tax, and they will have to reimburse refunds that were made by the Swiss 

Federal Tax Administration before it had rejected the requests for refunds.

24.2.2.  Implications of a cross-border change of residence

Corporate emigration is a deemed liquidation under Swiss tax law (art-

icles 54(2) and 58(1)(c) of the FDT: “The transfer of a seat or the admin-

istration of a corporation or its permanent establishment abroad shall be 

treated as a liquidation”. Consequently, the tax authorities calculate the 

company’s net assets and assume that those assets are distributed to the 

shareholders. These distributions, reduced by the shareholders’ capital con-

tributions, will be subject to federal withholding tax at the rate of 35%. 

However, the tax paid can frequently be recovered under the terms of the 

DTC between Switzerland and the company’s new country of residence. 

Under current law, the withholding tax is materially important for Swiss 

corporations because of the 35% rate of the withholding tax on dividend 

payments.

Exit taxation also happens when assets are transferred from a Swiss cor-

poration to a foreign one inside a group. If assets are properly accounted for 

in the book of the Swiss corporation, the question is only an arm’s length 

price for the transfer. If the assets are not accounted for because they are 

know-how or other IP rights that cannot be accounted properly, then the 

current practice will consider that the Swiss corporation has transferred the 

“asset” to its foreign parent, and that the fair market value of the right has 

to be added to the corporate benefits.

This deemed liquidation and the resulting taxation can also occur in the 

case of major corporate structure changes or functions transferred from a 
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Swiss corporation to a foreign one inside a group.59 In recent times, not only 

foreign groups but also more and more Swiss companies are organizing 

themselves as principal companies with local commissioners or limited risk 

distributor. This may mean that Swiss companies in the group, which have 

until now assumed the total responsibility and borne all the risks associ-

ated with the company, become contract manufacturers or LRD. Similarly, 

one could wonder whether the giving of a commercial opportunity without 

compensation corresponds to giving a concealed advantage. Taxation in 

the event of the transfer of a business opportunity is justified only if the 

commercial opportunity embodies an objectively long-term position, offer-

ing to the company a greater possibility of achieving success, for a risk 

and the use of the same resources, compared to those who do not have this 

business opportunity. Significant investments and associated start-up losses 

are indications of the existence of a business opportunity. The question of 

compensation only arises if there is a likelihood that is close to certainty 

establishing that the potential for profits transferred can be achieved practi-

cally without risk to the beneficiary. The withdrawal of functions must have 

concrete advantages already existing at the time of the beneficial contribu-

tions. Converging indices are: expenses related to the establishment of the 

business opportunity, the granting of the opportunity by the know-how of 

the company concerned, concrete procedures for carrying out business and 

a customer base.

The Federal Court60 also recently confirmed this position by referring to 

customer relations arising from the exercise of long-term financing and 

treasury functions. Given that economic activity can be difficult to under-

take without taking associated risks, it must be considered that the loss of 

capacity of an undertaking of a corporation that was until now independent, 

justifies an obligation of restitution by the acquiring company. A commer-

cial opportunity would not be made available free of charge to a third party 

that was not participating in the undertaking.

In the opposite situation, i.e. where a principal company is established in 

Switzerland and it is possible to prove that profits from the transfer of assets, 

risks and functions are taxed in the country of origin, these values   may be 

activated and amortized over the period of use to the extent that the values   

are recognized, recorded in the annual accounts and audited by the exter-

nal auditors. Depreciation on these securities is subject to international tax 

59. P. Brülisauer & S. Kuhn, Allokation und Reallokation von betrieblichen Funktionen 
und Risiken im multinationalen Konzern, IFF Forum für Steuerrecht (2002).
60. For court cases, see Supreme Court, 13 Oct. 2008 in StE 2009 B 72.13.22 no. 51, 
and ATF 9 July 2012, case 2C 499/2011.
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allocation. If such a company leaves Switzerland, it is necessary to keep to 

the basis and the method of valuing the actual compensation for the transfer 

of the functions, so that they can also be applied for the calculation of the 

scenario of Liquidation according to article 58(1)(c) of the FDT (consis-

tency of methods).

24.3. Conclusion and future

The current system of corporate residency in Switzerland will prob-

ably remain globally unchanged in the future, even though, since 2007, 

Switzerland’s privileged taxation of holdings, mixed and domiciliary com-

panies has come under increasing international pressure, in particular from 

the European Union and the OECD. The federal and cantonal governments 

have reacted and are currently reshaping the Swiss tax legislation. The 

Federal Council submitted the dispatch on the “Federal Act on Tax-Related 

Measures to Strengthen the Competitiveness of Switzerland as a Business 

Location” to Parliament in June 2015. On 17 June 2016, Parliament adopted 

the Corporate Tax Reform III regime. Because a referendum was launched 

and the required number of signatures was submitted, the Swiss people 

has voted on the Corporate Tax Reform III. On 12 February 2017, Swiss 

voters, in a popular vote, rejected the federal bill as adopted by the Federal 

Parliament last summer. The current tax legislation remains in force and 

the existing tax regimes remain available until a new law has passed. On 

9 June 2017, the Swiss Federal Council approved the cornerstones on the 

new Swiss tax reform, now referred to as “Tax Proposal 17” (TP 17). The 

objective of the proposed tax reform remains to ensure that Switzerland 

continues to offer a sustainable, internationally accepted and competitive 

corporate tax system. The TP 17 package is – compared to the rejected bill 

on Corporate Tax Reform III (CTR III) – a leaner package with reduced 

benefits. 

As far as it concerns specifically the present chapter, the Corporate Tax 

Reform was to propose a step-up mechanism aiming to ensure planning 

certainty for both taxpayers and the tax authorities. Today, so-called tax sys-

tematic changes, e.g. the introduction of tax liability following immigration, 

exit from tax liability on emigration, change from tax exemption to ordinary 

taxation and entry into or exit from a privileged tax status, are only partially 

covered and in an inconsistent manner by Swiss tax law. Under the new bill, 

even though the cornerstones on TP 17 do not explicitly address the rules 

governing the step-up upon immigration to Switzerland as outlined in CTR 
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III, it should be noted that these rules were undisputed under CTR III and 

are therefore expected to be equally adopted by TP 17.

Therefore, the reform should establish a consistent tax treatment of com-

panies relocating to or from abroad, and also relating to the transition in the 

course of the reform. The new rules applicable to the migration to or from 

Switzerland of companies, businesses or functions might harmonize the dis-

positions on this topic at both federal as well as cantonal/communal level, 

and between cantons. According to the initial project, a taxpayer may dis-

close in the tax balance sheet any hidden reserves including goodwill upon 

immigration to Switzerland. In the following years, respective depreciations 

can be deducted from the taxable profit whereby safe-haven depreciation 

rates will have to be observed. For goodwill, the maximum depreciation 

period will be limited to 10 years. A taxation of hidden reserves, including 

goodwill, will vice versa apply to emigrations and the taxation of emigra-

tions as fictitious liquidations, including a disclosure of only the hidden 

reserves on recognized assets, will be waived. 
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25.1.  Tax residence in domestic context

25.1.1.  Corporate residence in civil law and corporate law

25.1.1.1.  Company types and “Turkish” companies

The types of companies and rules governing their formation and operation 

are regulated under Turkish Commercial Code (TCC) 6102.1 Therefore, 

the TCC should be the first source to be analysed to determine “Turkish” 

companies. Law 6103 on the Entering into Force and Implementation of the 

Turkish Commercial Code2 (Law 6103) is also relevant to such an analysis, 

as it includes certain provisions making direct reference to the nationality 

of a company. In addition, the Turkish Civil Code (TCivC) 47213 setting 

out general provisions concerning the matters pertaining to all legal per-

sonalities, including their residence, may also provide guidance for defin-

ing “Turkish” companies under Turkish civil law. Finally, Law 5718 on 

International Private Law and Procedural Law (IPPL)4 should be reviewed, 

because the conflict of laws principles provided for thereunder may include 

the criteria useful for identifying “Turkish” companies. 

In general, article 124 of the TCC lists the types of companies. These are: 

(i) joint stock companies (anonim şirket); (ii) private limited companies 

(limited şirket); (iii) commandite companies (komandit şirket); and (iv) col-

lective companies (kollektif şirket) and cooperatives (kooperatif). According 

to article 125 of the TCC, all these types of companies have legal personali-

ties and the capacity to be entitled to any rights and bear any obligations in 

accordance with article 48 of the TCivC. 

* Murat Yusuf Akın, Associate Professor of Commercial Law at Marmara University.
** Abdulkadir Kahraman, Head of Tax, KPMG Turkey.
*** Ege Göktuna, Assistant Professor of Tax Law at Özyeğin University.
1. OG. 14.02.2011, 27846.
2. Id.
3. OG. 08.12.2011, 24607.
4. OG. 12.12.2007, 26728.
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The TCC does not include any specific provision directly relating to the 

nationality of companies.5 However, various provisions of the TCC and 

other relevant legislation may be used to identify Turkish companies, i.e. 

those governed by Turkish corporate law.

Article 51 of the TCivC states that the residence of a legal personality is the 

place where its business is managed, unless otherwise provided for under 

its establishment statute. Pursuant to the relevant provisions of Turkish cor-

porate law, the principal office of each company must be specified in its 

articles of association executed by founding partners/shareholders,6 and it 

gains legal personality once its articles of association are registered on the 

trade register, with the place of its principal office specified therein.7 Due to 

such a registration requirement, the residence of a company established in 

accordance with the procedures and rules provided for under the TCC and 

other relevant legislation will always be in Turkey.

In this context, the question of whether a company whose registered office 

is outside Turkey and which is established pursuant to the laws of another 

state may be considered as a Turkish company is indirectly answered in 

the provisions governing the transfer of a company’s registered office to or 

from Turkey. 

Article 388/1 of the previous Turkish Commercial Code 67628 (previ-

ous TCC) stated that changing the nationality of a joint stock company 

required the consensus of all shareholders. The Turkish High Court of 

Appeal (Yargitay), in its decision of 1988, referred to the aforementioned 

provision and concluded that companies may have nationality in the same 

way as natural persons, but it did not set out any criteria for this purpose.9 

Article 421/2(b) of the TCC, corresponding to article 388/1 of the previ-

ous TCC, does not use the phrase “nationality of the company”, but rather 

stipulates that any decision to transfer the registered office of a joint stock 

company outside Turkey must be adopted by unanimous vote. However, 

the preamble of this article implies that the transfer of a company’s regis-

tered office abroad is deemed to be the same as changing that company’s 

nationality.

5. R. Aybay, Vatandaşlık Hukuku (Istanbul, Istanbul Bilgi Universitesi 2012), p. 376; 
V. Doğan, Türk Vatandaşlık Hukuku (Ankara, Savaş 2012), p. 216.
6. Arts. 213/1(c), 305, 339/2(b) and 576/1(a) TCC and art. 3/1(3) Cooperatives Law 
1163 (OG. 10.05.1969, 13195).
7. Arts. 232, 317, 355/1 and 588/1(a) TCC and art. 3/1(3) Cooperatives Law 1163.
8. OG. 09.07.1956, 9353, replaced by Turkish Commercial Code 6102 (OG. 14.02.2011, 
27846).
9. Yargitay 11. HD, 29.12.1988, E. 1988/2779, K. 1988/8004.
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A more direct reference to the relationship between the registered office of 

a company and its nationality is made in article 12 of Law 6103, relating 

to the transfer of a company’s registered office. The aforementioned art-

icle classifies companies whose registered office is in Turkey as a “Turkish 

company”, and its preamble clearly states that the transfer of a Turkish 

company’s registered office to another state constitutes a change of that 

company’s nationality.

Based on the information given above, a company is to be considered as 

a Turkish company within the meaning of Turkish corporate law if it is 

registered on the trade register in compliance with the procedures and rules 

set out under the TCC and other relevant Turkish legislation. In this regard, 

other factors such as the residence or nationality of shareholders or board 

members, the place where the board of directors meet and where the com-

pany’s main establishment is are not relevant to the classification of a com-

pany as a Turkish company under Turkish corporate (private) law.

The criteria to identify the nationality/seat of a company are not set out 

in the IPPL either. However, the fourth paragraph of article 9 of the IPPL 

governing the choice of law rule for capacity provides that the juridical 

capacity and the capacity of legal persons to act will be subject to the laws 

of the state in which their administrative place specified in their establish-

ment statutes is situated, provided that, if its actual administrative place is 

in Turkey, Turkish law may apply in this respect. 

Accordingly, because the administrative place (registered office) of com-

panies must be set out in their articles of association, the capacity of any 

company registered on the trade register in Turkey will always be gov-

erned by Turkish law pursuant to article 9/4 of the IPPL. The capacity of 

companies whose registered office is not in Turkey will, in principle, be 

governed by the law of the state in which their registered office is located. 

Nevertheless, in the event that such companies’ actual administrative place 

is in Turkey, Turkish courts will have the discretion to apply Turkish law 

in assessing the juridical capacity and capacity to act of those companies.10 

The fact that Turkish law relating to the capacity of legal persons may apply 

to companies whose registered office is outside Turkey, but whose actual 

administrative place is in Turkey, does not mean that such companies are 

to be regarded as Turkish companies within the meaning of Turkish private 

10. C. Şanlı, E. Esen & I. Ataman-Figenmeşe, Milletlerarası Özel Hukuk (Istanbul, 
Vedat 2015), p. 112.
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(corporate) law. As explained above, whether a company has Turkish nation-

ality is determined with reference to whether it is registered on the trade 

register in accordance with the TCC and other relevant legislation. Such 

discretion provided for under article 9/4 of the IPPL only enables courts 

to apply the rules of Turkish law in assessing issues concerning capacity, 

such as whether a non-Turkish company whose actual administrative place 

is in Turkey may be entitled to certain rights or to bear certain obligations 

or whether a person(s) acting on behalf of such a company for a transaction 

has the power to represent the company in relation to such a transaction.

25.1.1.2.  The TCC and the nationality of the companies 

Under Turkish law, there is no provision that specifically sets out condi-

tions under which the nationality/seat of a company may be challenged. 

However, considering that the nationality of a company is determined based 

on whether it is registered on the trade register in Turkey, its nationality may 

be challenged on that ground as well. In this regard, it is safe to state that 

the nationality of a company may be questionable under circumstances, for 

example, in which (i) the company is not registered on the trade register 

in compliance with Turkish law; (ii) it is registered in Turkey and another 

state at the same time; or (iii) its registered office is not transferred to or 

from Turkey in compliance with article 421/2(b) of the TCC and article 12 

of Law 6103 and any other relevant provisions. 

In such cases, the Turkish Ministry for Customs and Trade, which is the 

public authority empowered to supervise and investigate Turkish companies 

in accordance with article 210 of the TCC, may take necessary actions or 

measures to procure compliance with Turkish law. Furthermore, the nation-

ality of a company in aforementioned cases may also be questioned before 

civil or administrative courts by relevant private parties or public institu-

tions.

That said, it should be noted that it is not common for the nationality of a 

company to be questioned by the Turkish Ministry for Customs and Trade or 

other persons or institutions. There has only been one High Court decision 

published in which the nationality of a company was at issue: the decision 

of 1988 as mentioned previously.11 This decision concerned the request by 

an applicant, which was a joint-stock company incorporated in accordance 

with Turkish law, to the Court to declare that it was a Turkish company. The 

High Court affirmed the decision of the Court of First Instance, rejecting the 

11. Yargitay 11. HD, 29.12.1988, E. 1988/2779, K. 1988/8004.
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applicant’s request due to the lack of competence, on the grounds that the 

nationality of a company must be treated the same as that of natural persons 

in accordance with the provisions of Turkish citizenship law. Therefore, 

in the case that the company’s nationality was questionable, the relevant 

ministry must be asked for its view, and if the decision of the ministry was 

not well received, this may be challenged before the administrative courts. 

Given that the aforementioned decision of the High Court is the only deci-

sion published on the issue and it is relatively old, it is highly questionable 

whether it reflects the established position of the High Court and other 

courts regarding the grounds for challenging the nationality of companies. 

Aybay considers such a dictum by the High Court to be proper, although he 

does not discuss whether it constitutes the state of case law on the issue.12 

Apart from this, the reasons and procedure for challenging the nationality 

of a company have not attracted much attention from Turkish academic 

literature. 

25.1.1.3.  Other codes and the nationality of the companies

Apart from the TCC, the nationality or residence of companies may be also 

relevant under some other legislations. Legislations analysed in this regard 

include those concerning capital markets (corporate governance), labour 

law, enforcement and bankruptcy law, banking law, mining law, foreign 

direct investment law, competition law, civil aviation and transportation by 

water between two places in Turkey. 

Under Turkish law, corporate governance rules are specifically set out by 

the Capital Markets Board of Turkey in the Communique on Corporate 

Governance (II-17.1),13 and publicly held companies listed on the stock 

exchange market in Turkey, Borsa Istanbul, must comply with some or all of 

those rules according to their value (article 5). Because foreign companies 

may also be listed in Borsa Istanbul, corporate governance rules may also 

apply to such foreign companies. Therefore, the nationality of a company 

is not relevant in the law of corporate governance.

The notion of nationality/company seat is also not relevant in Turkish con-

tract law, except that it may trigger the application of the choice of law 

rules set out under the IPPL. The same also applies in relation to Turkish 

labour law that relies on the concept of workplace in which the employee is 

12. Aybay, supra n. 5, p. 306.
13. http://spk.gov.tr/apps/Mevzuat/?submenuheader=-1.
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employed, rather than the nationality of the employer. Therefore, regardless 

of whether the employer is a Turkish or foreign company, the provisions 

of Turkish labour legislation will normally apply to all workplaces situated 

in Turkey. Although article 27 of the IPPL provides that the parties may 

choose the applicable law to employment contracts without prejudice to the 

mandatory rules of law of the state in which the workplace is located, this 

remains a theoretical possibility due to the High Court’s general approach 

to treat employees favourably and consider almost all provisions of Turkish 

labour law as mandatory. 

On the other hand, answering the question whether the residence/national-

ity/company seat is relevant in Turkish insolvency law is relatively more 

complex. According to article 154/2 of the Enforcement and Bankruptcy 

Law (EBL) 2004,14 the enforcement office having competence relating to 

insolvency proceedings initiated against a commercial enterprise whose 

registered office is outside Turkey will be the one in the place of the branch 

of such an enterprise. Based on this provision, some scholars interpret this 

provision to mean that non-Turkish companies, i.e. those whose registered 

office is not located in Turkey, may also be subject to the competence of 

Turkish enforcement offices and courts and thus Turkish insolvency law if 

they have a branch in Turkey.15 However, given that insolvency proceedings 

under Turkish law may be not initiated against the branches of companies 

due to its lack of legal personality and that the principle of territoriality 

prevails under Turkish insolvency law,16 it is difficult to conclude that a 

non-Turkish company may be subject to insolvency proceedings in Turkey. 

Indeed, there is no High Court decision published that confirms the appli-

cation of Turkish insolvency law to non-Turkish companies.

The nationality of companies is specifically taken into account in other 

areas of law that are regulated or include public concerns. For example, 

pursuant to article 6/1 of Mining Law 3213,17 only companies incorporated 

in accordance with Turkish law may be entitled to mining rights. Similarly, 

article 6/4 of Banking Law 541118 provides that banks incorporated abroad 

may not accept deposits or participation funds. Furthermore, Foreign Direct 

14. OG. 19.06.1932, 2128.
15. Şanlı/Esen/Ataman-Figenmeşe, supra n. 10, p. 370; A. Önal, Yabancı Unsurlu İflas 
Davalarında Türk Mahkemelerinin Yetkisi Sorunu, 16 Dokuz Eylül Üniversitesi Hukuk 
Fakültesi Dergisi, pp. 2881-2904.
16. Yargitay 23. HD, 24.06.2012, E. 2012/1806, K. 2012/4187.
17. OG. 15.06.1985, 18785.
18. OG. 01.11.2005, 25983 (mük.)
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Investment Law 487519 applies to direct investments made by companies 

incorporated in accordance with the laws of foreign states.

Although the residence/nationality/seat of a company may be the most com-

mon connecting factor used in Turkish law, different connecting factors 

may be used in certain areas of law. For instance, under Turkish competi-

tion law, the effect criterion is used to determine the scope of the Act on 

the Protection of Competition 405420 (the Competition Act). According to 

the effect theory embraced in article 2 of the Competition Act, if a merger, 

agreement or unilateral conduct affects any market within the territories 

of Turkey, it will fall thereunder. In this regard, where the undertakings 

concerned sell goods or services to Turkey, a merger or agreement between 

those undertakings may be deemed to be subject to the rules provided for 

under the Competition Act, regardless of whether such undertakings have 

the Turkish nationality or any business establishment in Turkey.21 

In some areas of law, which are of national interest, a stronger connec-

tion than mere nationality is sought to acquire or benefit certain rights. 

Pursuant to article 1/1 of Cabotage Law 815,22 only Turkish flagged vessels 

may be engaged in any kind of transportation by water between two places 

in Turkey. Article 940 of the TCC sets forth that, in order for a Turkish 

company to carry the Turkish flag, (i) the majority of its directors must 

consist of Turkish citizens (natural persons); (ii) according to the articles of 

association, the majority of voting rights must be held by Turkish partners/

shareholders (natural persons); and (iii) in the case of joint stock companies, 

the majority of shares must be registered and their transfer must be subject 

to the approval of the board of directors. A similar requirement is provided 

under article 6 of Turkish Civil Aviation Law 292023 for an airplane belong-

ing to a Turkish company and engaged in flying in Turkish air space.

25.1.2.  Corporate residence in Turkish tax law in general

In Turkish tax law, the term residence has been defined for both natural 

persons and legal entities. Under the principle of universality, resident 

19. OG. 17.06.2003, 25141.
20. OG. 13.12.1994, 22140.
21. K. Erol, Rekabet Kurallarının Ülke Dışı Uygulanması (Ankara, Rekabet Kurumu 
2000), p. 162.
22. OG. 29.04.1926, 359.
23. OG. 19.10.1983, 18196.
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taxpayers (whether natural persons or legal entities) are subject to tax on 

their worldwide income. 

The tax residence of corporate taxpayers is regulated in article 3 of the 

Turkish Corporate Tax Law (CTL).24 According to the provisions of this 

article, entities whose legal headquarters (as stated in their articles of asso-

ciation) or business headquarters are located in Turkey are qualified as 

residents and are subject to tax on their worldwide income. If neither the 

legal nor business headquarters are located in Turkey, these companies are 

qualified as non-residents and subject to tax only on their income derived 

in Turkey. The legal headquarters are the place stipulated in the articles of 

association or the incorporation law of companies, while the business head-

quarters are defined as the place where the business activities are concen-

trated and managed.25 

Under the Turkish Civil Code (TCivC)26 and International Private and 

Procedural Law,27 the emphasis is on “domiciliation” or the “place of 

habitual residence” in the absence of a domicile, for the determination of 

residency and the applicable law in legal transactions and the cases when 

the Turkish courts have competence in international dealings. On the other 

hand, since the greater part of Turkish private law is devoted to the regula-

tion of problems of personal status, inheritance, property and contractual 

relations, the authors do not observe any regulation concerning corporate 

entities. However, it can be said that the criteria for determining the resi-

dence for individuals under private law and for corporate entities under 

corporate law remain the same.

Article 51 of the TCivC states that the residence of a legal entity is the 

place where its business is managed, unless otherwise provided for under 

its establishment statute. Pursuant to the relevant provisions of Turkish cor-

porate law, the principal office of each company must be specified in its 

articles of association executed by the founding partners/shareholders,28 and 

this office gains legal personality once its articles of association are regis-

tered on the trade register, specifying it as the place of the company’s prin-

cipal office therein.29 It can be deduced that the tax residence of companies 

24. Law 5520, OG. 21.06.2006, 26205.
25. Art. 3 CTL.
26. Law 4721, OG. 08.12.2001, 24607.
27. Law 5718 on International Private and Procedural Law, OG. 12.12.2007, 26728.
28. Arts. 213/1(c), 305, 339/2(b) and 576/1(a) TCC and art. 3/1(3) Cooperatives Law 
1163 (OG. 10.05.1969, 13195).
29. Art. 40 TCC.
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regulated in article 3 of the CTL is in line with the residence concept speci-

fied in private law. As the companies are registered on the Trade Register 

in which their principal office is located in the place according to the TCC 

and the residence of a legal entity is the place where its business is man-

aged according to the TCivC, both the incorporation and real seat theories 

constitute criteria in determining the residence of a company. Consequently, 

article 3 of the CTL defining the residence of a corporate taxpayer is mainly 

influenced by civil law. The CTL provides a description of residence of legal 

entities in the meaning of the TCivC while defining the concepts of legal 

headquarters/registered office and business headquarters concepts.30 

Both tax law and private law remain constant on the definition of residence. 

The residence of corporate taxpayers was defined in article 10 of CTL 5422 

which was abrogated by CTL 5520. The wording of both article 3 of CTL 

5520 and 5422 are the same. The same can also be said for the TCivC. 

Article 49 of TCivC 743,31 which was in force between 1926 and 2002, 

defines the residence of legal entities. The definition provided is the same 

as the definition provided by article 51 of TCivC 4721. 

25.1.2.1.  The concept of business headquarters

Companies whose legal headquarters are the same as their statutory seat 

are deemed resident in Turkey and have full corporate tax liability. This 

is one of the criteria applicable for determining the residence. The second 

criterion is that the business centre is the centre where business transactions 

are actually collected and managed. Therefore, a company having its statu-

tory seat outside Turkey may be deemed resident if its business centre is 

located in Turkey. This is an anti-avoidance rule in case a corporate entity’s 

legal headquarters is outside Turkey. Hence companies incorporated outside 

Turkey shall have full corporate tax liability if their business activities are 

concentrated or managed in Turkey. 

Business headquarters are defined in the CTL as the place where business 

activities are concentrated or managed. The CTL gives no further definition 

of the term. The main element in defining whether the business headquar-

ters are located in Turkey is the principal management and concentration 

of activities. However, the tax administration’s practice is not very clear. 

Companies having their statutory seat outside Turkey are mostly considered 

30. S. Tuncer, Vergi Kanunlarımızda İkametgah Kavramı I, Vergi Dünyası, Mayıs 1990, 
S.105 (http://www.vergidunyasi.com.tr/dergiler.php?id=855), (date accessed 20 Oct. 2016).
31. OG. 04.04.1926, 339.
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as non-resident and further investigation is not carried out. The fact that the 

business activities are concentrated and managed is a subjective concept 

and should be evaluated on a case-by- case basis according to some factual 

elements.

According to the tax administration, the prevailing criterion used in assess-

ing the residence of corporations is the legal headquarters stipulated in the 

articles of association or the incorporation law of companies. Other factual 

elements in determining the place where the business activities are concen-

trated may be listed as follows:32

– the place where the manufacture, purchase-sale, supply of services and 

personnel are concentrated and costs and revenues are generated;

– the place where general assembly and board of directors meetings take 

place;

– the place where the books are kept;

– the place of residence of the shareholders; and

– the place where the company’s relations with third parties are con-

ducted.

The main rationale of these elements is to enable taxation of revenues in 

the state where the economic activities are concentrated and revenues are 

generated.

In defining the place of management of the company, there is no distinct 

hierarchy in domestic law concerning strategic or day-to-day decisions. 

However, both strategic and day-to-day decisions could more commonly be 

applied in determining the place of effective management as Tax Procedural 

Law 213 has a broad definition of the substance-over-form principle.33

In the determination of the tax residence of companies that are part of a 

multinational group, the place where strategic decisions concerning the 

individual company are taken is crucial, rather than the decisions taken by 

the group’s headquarters that affect the whole group.

32. C. Tekin & E. Kartaloğlu, Kurumlar Vergisi Kanunu Yorum ve Açıklamaları (İstanbul 
2010), p. 14; I. Vural, Yorum ve Açıklamalarla Kurumlar Vergisi Kanunu (Ankara 2009), 
pp. 86-87.
33. The substance-over-form principle is outlined in article 3/B of the Tax Procedural 
Law. According to the provision of the article, qualifying transactions without any eco-
nomic, commercial and technical motives other than obtaining tax savings are deemed 
unsustainable for taxation purposes unless proven otherwise by the actor of such transac-
tions.
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The burden of proof with regard to the actual location where the meet-

ing of the board of directors formally takes place rests on the company. 

There are no special rules for cases where the meeting is held by telephone, 

 videoconference or per exchange of emails. On the other hand, there are 

many ways to argue that a particular location is the one where the meeting 

of the board of directors formally takes place.

Provisions defining the residence of companies that scarcely have a physical 

presence in Turkey (due to the digital economy) are not actually present in 

the Turkish tax system. However, the new draft of the Tax Procedural Law 

includes the concept of “workplace in electronic environment” due to the 

existence of the digital economy.34 Since there will not be a fixed place of 

business for digital companies, this will restrain the application of existing 

residency criteria. Thus, it is expected that certain special residence rules 

for digital economies are to be included in corporate tax law accordingly, 

following the enactment of the new Tax Procedural Law.

According to the income tax law, a permanent establishment is defined in 

the Tax Procedural Law.35 According to the practice of the tax administra-

tion, companies that are scarcely physically present (e.g. a server) can be 

considered to have residency so long as a company introduces or sells goods 

through a server.

25.1.2.2.  The role of international administrative cooperation in 
assessing tax residence

With regard to treaty situations, in most instances, dual residence will be 

solved by the application of the tie-breaker rule in article 4(3) of the tax 

treaty. Article 4(3) states that the company shall be deemed to be resident 

only in one of the contracting states, namely the state in which its place of 

effective management is situated. 

It is important to note that there are differences in real tax treaties that may 

impact the resolution of dual-residency conflicts. In this regard, a distinction 

can be made between treaties that conform entirely with the POEM concept 

of the OECD Model and treaties that have their own concept of residence or 

establish other ways of resolving dual-residency situations. 

34. Art. 130 Draft Tax Procedural Law.
35. Art. 8 ITL.
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In most of the bilateral tax treaties signed by Turkey, dual-residency prob-

lems are solved by the application of the POEM criterion. However, in a 

number of these treaties, the competent authorities are instructed to deter-

mine the state of residence by mutual agreement.36

25.1.2.3.  Tax implications of residence in domestic tax law

The notion of residence is a connecting factor with the taxing power of a 

particular state. The state of residence is granted the power to levy taxes 

on the worldwide income of a taxpayer. Taxpayers – whether individuals 

or legal entities – that have residence in a state exhibit a strong nexus with 

that particular state. Put another way, nexus arises if taxpayers’ activities 

constitute a physical presence in that state. Article 3(1) of the CTL states 

that corporations listed in article 1 as having their legal headquarters or 

business headquarters located in Turkey are taxed on a worldwide basis. 

The residence of the payer of the income does not have any impact on the 

tax status of the receiver (i.e. whether the receiver shall be considered fully 

tax liable or limited tax liable).

25.1.2.4.  Anti-avoidance measures

In the Turkish tax system, there are no specific anti-avoidance measures for 

residence except a broad definition of the substance-over-form principle, 

“transfer pricing”, “thin capitalization”, “30% withholding taxation on pay-

ments to tax haven jurisdiction defined by the Council of Ministers”37 and 

“controlled foreign corporation (CFC) regime”. However, taxpayers must 

prove their residence through certificates of residence to be received from 

the respective tax authorities. When a non-resident company receives a cer-

tificate of tax residence from the tax authorities of the state of residence, 

which qualifies that the company is a resident of that state and is taxable in 

that state over its worldwide income, the Turkish tax authorities automati-

36. For example, the Turkey-Germany, Turkey-Austria, Turkey-Japan and Turkey-South 
Korea double taxation treaties.
37. The “Withholding Tax Application in Payments Made to Tax Havens” practice 
stipulated in para. 7 of article 30 of the CTL is a specific anti-avoidance provision that 
contains measures against the creation of harmful tax competition through tax havens. 
The article states that 30% tax withholding shall be applied to all payments (whether these 
payments are subject to tax or not) made or accrued in cash or on account to corporations 
resident or operating in the countries included in the list of tax havens to be announced 
by the Council of Ministers. The modality of determination of this list is not yet clear 
since the Council of Ministers has not yet published this list, so the withholding tax has 
not been applied for the time being.
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cally accept that certificate of residence without applying further substance 

tests. The necessary substance tests are deemed to be made by the state of 

residence before issuing such a certificate.

CFC rules are aimed at fighting tax evasion and ensuring Turkey’s taxation 

of the income from investments made in tax havens and similar low-tax 

regimes where this income is not distributed and transferred to Turkey. The 

purpose of the CFC regime is to counter artificial diversion of profits from 

Turkey in order to avoid Turkish taxation. Due to CFC regulations, Turkish 

corporate taxpayers that manage their investment via foreign subsidiaries 

will need to declare and pay corporate income tax in Turkey under certain 

conditions.

According to article 7 of the CTL, companies established in foreign coun-

tries and directly or indirectly controlled by resident companies or individu-

als that hold (jointly or separately) at least 50% of their capital, dividend 

or voting rights will be deemed to be a CFC if all of the following criteria 

are met:

– 25% or more of the income of the foreign subsidiary should be consid-

ered as “passive income”, interest, dividend, rent, licence/royalty in-

come or capital gains;

– the foreign subsidiary should be subject to less than 10% effective tax 

burden over its corporate income; and

– the gross revenue of the foreign company should exceed the foreign 

currency equivalent of TRY 100,000.

If the conditions above are met, the CFC’s profits, whether distributed or 

not, are taxable in Turkey (deemed dividend approach).38 Turkish CFC rules 

are rather broad, which makes it inefficient to make use of a foreign holding 

company from a tax perspective. Even bona fide operational investments 

abroad can fall under the scope of the Turkish CFC rules.

In double taxation treaties signed by Turkey, there are some provisions 

aimed at preventing treaty abuse. For example, in articles 10, 11 and 12 of 

the tax treaties signed between Turkey and Luxembourg, Germany, French, 

Spain, Switzerland and Italy, dividends/interest and royalties may also be 

taxed by the contracting state of which the company paying the dividends/

interest or royalties is a resident, but if the beneficial owner of the dividends/

interest/royalties is a resident of the other contracting state, limited with-

holding tax rates shall be applied. According to these provisions, conduit 

38. Art. 7 CTL.
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companies could consequently not benefit from reduced withholding tax 

rate from payments made from Turkey. Upper limits on rates of withholding 

taxes may be applied only if the resident of the other contracting state is the 

beneficial owner of the payment.

25.1.2.5.  Impact of residence for the application of other taxes 
in companies

Residence plays a crucial role in direct taxes (i.e. corporate and capital 

gains taxes) and it affects the taxation through withholding for certain in-

come types (i.e. dividends, royalties, interests and professional service in-

come), since it determines the applicability of international tax treaties to 

the income of non-residents. Withholding taxes on limited liable corporate 

taxpayers’ income are regulated in article 30 of the CTL.

As for indirect taxes, as a general rule, VAT depends on the residence. 

According to article 9 of Value Added Tax Law 3065,39 in the event that the 

taxpayer is not resident or does not have a place of business in Turkey, the 

Ministry of Finance is authorized to hold any of the persons involved in a 

taxable transaction responsible for the payment of tax. VAT is calculated 

and paid to the related tax office by the Turkish company or customers on 

behalf of the non-resident company (foreign company).

Services purchased from non-resident entities by resident taxpayers and 

producing benefits in Turkey are deemed to be supplied in Turkey. Non-

resident suppliers of services in Turkey need not therefore register for VAT. 

Consequently, the recipient of the services in Turkey is considered respons-

ible in terms of article 9 of the VAT Law and has to calculate VAT at the 

standard rate of 18% on the gross invoice amount (except for financial leas-

ing transactions) and to account for this amount as “VAT Payable”. This 

amount is declared and at the same time recoverable as “VAT Deductible 

or input VAT” through the declaration. The reverse charge, or tax shift, only 

applies to services and rental payments for intangible rights and royalties. 

Consequently, indirect taxes depend on being a party to transactions requir-

ing indirect taxes (e.g. delivery of a good/service in Turkey for VAT or being 

party to an agreement signed in Turkey for stamp tax). Therefore, a local 

party that is a resident corporation in Turkey benefiting from the services 

could be considered responsible. 

39. OG. 2.11.1984, 18563.
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25.2.  Tax residence in an international context

25.2.1.  Residence in tax treaties

The tax treaties of Turkey generally follow the OECD Model. The rules for 

determining the state where a person is resident for the purposes of the con-

vention is set forth in article 4 of Turkey’s tax treaties. Following the OECD 

wording, in paragraph 1 of article 4 of these treaties, “resident of one of the 

states” is defined as any person who, under the laws of that state, is liable 

to tax therein by reason of his domicile, residence, legal head office, place 

of management or any other criterion of a similar nature. 

On the other hand, since the definition and evolution of residency is left to 

the domestic laws of the states, it might be possible for a company to be con-

sidered as tax resident in both states, which may result in “dual residence”.40 

For example, if a company is incorporated under the laws of Turkey (i.e. has 

a legal seat) but it is managed and controlled in another state (i.e. another 

place of effective management), how will the residency be determined and 

how will the treaty apply to such a company? The criteria for resolving 

dual-residency issues differ from treaty to treaty.

In most of the tax treaties of Turkey, if a company is a resident of both states, 

because of the provisions of paragraph 1, effective management is used as 

a tie-breaker rule (e.g. the treaties with Belgium, Denmark, Luxembourg, 

the Netherlands, Portugal, Spain, Switzerland and the United Kingdom). 

In others, the place of incorporation or legal seat is used as a tie-breaker 

rule (e.g. the treaties with Finland, France, Greece, Russia and the United 

States) and in a few recent treaties, the competent authorities are instructed 

to determine a single state of residence by mutual agreement.41

It is clear that the latest treaties of Turkey follow the recommendation of 

OECD in the BEPS Final Report on Action 6 and apply the mutual agree-

ment procedure for solving conflicts of residence, as seen in the recent tax 

treaties signed with Mexico (2016) and Norway (revised in 2011). On the 

other hand, the POEM criterion and legal head office criterion in the treaty 

with Kosovo (2016) are used as tie-breaker rules, while in the tax treaty with 

Australia (2013) it is only stated that a Turkish company that is regarded as 

tax resident in Turkey as per Turkish tax laws is a resident of Turkey and 

40. General Communique No. 1 of Double Taxation Treaties, OG. 15.05.1996, 22637.
41. See infra n. 48.
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no further procedures such as mutual agreement are defined for the dual 

residency of companies. 

Moreover, in some of the treaties, the place of effective management (as 

used in English texts) and place of principal activity (as used in Turkish 

texts) are used interchangeably to refer to the “real seat” concept, as seen 

in the tax treaties of Turkey with Denmark, Belgium, Spain and the United 

Kingdom. Therefore, the tie-breaker rules themselves may not be clear and 

open to different interpretation by the contracting states or they are indeed 

too interrelated and analogous, which makes them harder to perceive as 

separate concepts.

As stated previously, in domestic law, companies with legal or business 

headquarters located in Turkey are qualified as residents and are subject to 

tax on their income derived in Turkey and other countries. If both the legal 

and business headquarters are not located in Turkey, these companies are 

qualified as non-residents and subject to tax only on their income derived 

in Turkey. The legal headquarters are the place stipulated in the articles of 

association or the incorporation law of companies, while the business 

headquarters are defined as the place where the business activities are con-

centrated and managed.42 Looking from this perspective, the criteria for 

determining the tax residence of companies in domestic law is too broad to 

cover all the criteria stipulated in tax treaties, so the tax treaties concluded 

by Turkey use the same criteria as those in domestic law, meaning the legal 

seat, POEM and place of principal activity.

The international agreements concluded by Turkey, in particular investment 

agreements,43 also make reference to corporations incorporated under the 

law in force of one state and having the headquarters in the territory of that 

state, which is in line with the legal seat criteria existent in domestic law 

and international tax treaties.

25.2.1.1.  The meaning of “liable to tax” in the sense of article 4(1) 
of the OECD Model

A few of the treaties of Turkey (e.g. the tax treaty between Turkey and 

the United States) follow article 4(1) of the OECD Model and state that 

“liable to tax” is interpreted as being “subject to the taxation under laws 

42. Art. 3 CTL.
43. Investment agreements can be found at http://investmentpolicyhub.unctad.org/IIA/
mappedCo ntent#iiaInnerMenu.
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of”. A non-profit, tax-exempt entity may therefore be a resident of its state 

of organization because it is subject to the taxation laws of that state, even 

though it may be exempt from taxation in that state. For instance, this is 

applicable for sovereign wealth funds incorporated by a state. In this case, 

a sovereign wealth fund qualifies as a “resident of a contracting state” but 

a sovereign wealth may fund qualify as a “person” and is “liable to tax” 

for purposes of the relevant tax treaty even though it may be exempt from 

taxation in that state. 

In practice, the “liable to tax” concept also covers the pass-through or tax-

exempt entities, and as long as these entities receive a tax residence certifi-

cate they should be able to claim access to treaty provisions. For instance, 

when a company established in a free trade zone in Dubai receives a tax 

residence certificate from the Dubai authorities stating that the company is 

taxable in Dubai over its worldwide income, this company is automatically 

entitled to benefit from the provisions of the Turkey-United Arab Emirates 

tax treaty without being subject to further substance tests by the Turkish 

authorities (so the necessary tests are deemed to be made by the other con-

tracting state before issuing a tax residence certificate). There are many tax 

rulings confirming this standpoint of the Turkish tax authorities.44

In domestic law, full tax liability implies taxation on a worldwide basis, but 

no reference is made whether the concept encompasses situations where 

companies are not taxed because of specific exemptions or other circum-

stances. However, in practice, non-profit or tax-exempt corporations can 

be deemed “fully tax liable” provided that they fulfil the full tax liability 

criteria set forth in the domestic law (i.e. provided that their legal or business 

headquarters are deemed to be located in Turkey). The criteria of residence 

is “being subject to tax” rather than “paying taxes”.45

25.2.1.2.  Anti-avoidance provisions

In general, Turkish tax treaties do not include general anti-avoidance provi-

sions, although a number of treaties include different forms of anti-abuse 

clauses. On the other hand, although Turkish tax laws do not include the 

beneficial ownership concept, most of Turkey’s tax treaties contain specific 

beneficial ownership clauses in articles 10-12 regarding dividends, interests 

and royalties. 

44. Tax ruling of Revenue Administration of 27 July 2012, numbered B.07.1.G
İB.4.06.16.01-125[30-12/2]-781. 
45. H. Işık, Uluslararası Vergilendirme (Istanbul 2014), p. 97. 
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Moreover, in article 22/1-b of the “elimination of double taxation” section of 

the Turkey-Spain tax treaty, it is stated that where a company resident in 

Spain derives income which, in accordance with relevant subparagraphs 

of article 10 may be taxed in Turkey, Spain shall exempt that income from 

tax. In addition, in article 8 of the Protocol of the Turkey-Spain Double Tax 

Treaty, it is stated that such exemption shall not apply if it was the main pur-

pose of any person concerned with the creation or assignment of the shares 

or other rights in respect of which the income is paid to take advantage of 

this provision by means of that creation or assignment. In that case, the 

higher withholding tax rate stipulated in article 10 will be applied. In this 

context, the reduced dividend withholding tax rate can be enjoyed provided 

that substance requirements in Spain can be achieved and proven through 

obtaining a tax residency certificate from the Spanish tax authorities.

It is expected that more anti-avoidance provisions will be added through 

bilateral treaties or by means of the multilateral instrument as part of the 

local implementation of BEPS Final Report on Action 6 to prevent treaty 

abuse. 

In addition to above, the Tax Procedural Law includes a general substance-

over-form provision that is commonly used by the tax inspectors to chal-

lenge both domestic and international transactions.46 The Turkish tax 

authorities first look at the legal character of the transaction and usually 

tax would follow the legal treatment. On the other hand, based on the sub-

stance-over-form principle, a tax inspector may challenge the tax treatment 

of a transaction if he can prove that the economical purpose (substance) of 

the transaction was not in line with the legal form and the transaction was 

designed mainly for tax avoidance purposes. 

However, where there is an international tax treaty applicable to a specific 

transaction, if there is a provision that is open to abuse (i.e. there is open 

room for treaty shopping), the problem is whether the benefits of the treaty 

can be limited through the application of domestic general anti-abuse rules 

set forth in article 3/B of Tax Procedural Law as a substance-over-form 

principle. In the Turkish constitutional system, article 90/5 of the Turkish 

Constitution provides that international treaties duly put into effect have 

the force of law. No appeal to the Constitutional Court shall be made with 

regard to these agreements, on the grounds that they are unconstitutional. In 

the case of a conflict between international agreements, duly put into effect, 

concerning fundamental rights and freedoms and the laws due to differences 

46. TR: Vergi Usul Kanunu [Turkish Tax Procedural Law], art. 3.
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in provisions on the same matter, the provisions of international agreements 

shall prevail. Thus, the human rights conventions hierarchically supersede 

domestic laws; however, such treaties are not treated at the same level as, or 

above, the Constitution.47 Under the current constitutional system, priority 

is attributed only to human rights conventions, thus ordinary treaties are 

treated on the same footing as national laws.

Any conflict between domestic law and an international treaty could be 

resolved under the principles established as lex posterior derogate legi pri-
ori and lex specialis derogat legi generali. Under the principles of public 

international law, as codified in articles 26 and 27 of the Vienna Convention 

on the Law of Treaties (VCLT), if the application of a domestic anti-abuse 

rule has the effect of allowing a state that is party to a tax treaty to tax an 

item of income that that state is not allowed to tax under the provisions of 

the treaty, the application of the domestic anti-abuse rule would conflict 

with the provisions of the treaty and these treaty provisions should prevail.48 

Overriding a treaty that has created international obligations as such is not 

acceptable in the light of the pacta sunt servanda principle.49 The authors 

are of the opinion that if the Turkish tax authorities take the view that the 

tax treaty provisions of Turkey have been set in such a broad manner that 

they are open to abuse (i.e. there is an open room for treaty shopping), they 

should negotiate with the authorities of the counter state to make changes in 

treaties or include certain anti-avoidance provisions, rather than applying an 

anonymous interpretation of their domestic substance-over-form principle. 

Predictability and legality in taxation and the granting of tax advantages to 

foreign companies doing, or planning to do, business in Turkey are crucial 

for a country like Turkey that is trying to attract more foreign investment.

25.2.1.3.  Dual residence in tax treaties signed by Turkey

Article 1 of the OECD Model provides that the Model Convention shall 

apply to persons who are residents of one or both of the contracting states. 

However, the latter circumstance – dual residence – is not easily accom-

modated.50 If the application of article 4(1) results in a determination that a 

47. B. Yalti, Vergi Yükümlüsünün Hakları (Istanbul 2006), p. 28.
48. OECD, Public Discussion Draft:BEPS Action 6:Preventing the Granting of Treaty 
Benefits in Inappropriate Circumstances, 14 March 2014–9 April 2014 (OECD 2014), 
p. 21, footnote 12.
49. B. Yaltı, Uluslararası Vergi Anlaşmaları (Istanbul 1995), pp. 84-85.
50. R. Couzin, Corporate Residence and International Taxation (Amsterdam 2002), 
p. 163.
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person is resident of both contracting states, succeeding paragraphs of that 

article seek to assign the person to one jurisdiction or the other, or perhaps 

to neither.51 

The OECD Model provides a tie-breaker rule for companies in article 4(3). 

Article 4(3), which is applicable to all dual-resident companies, establishes 

a single preference criterion stating that such a company shall be deemed 

to be a resident only of the state in which its place of effective manage-

ment is situated. However, bilateral tax treaties do not necessarily follow 

the OECD Model.52 

The tax treaties signed by Turkey contain different tie-breaker rules. These 

refer to effective place of management, place of incorporation and place of 

principal activity. As stated above, some of the tax treaties signed by Turkey 

try to resolve dual-residence problems by mutual agreement. For those trea-

ties that use the place of effective management as a tie-breaker, the defini-

tion follows the OECD Model,53 and the place of effective management is 

interpreted as the place where key management (strategic, financial and 

operational) and commercial decisions that are necessary for the conduct 

of the entity’s business as a whole are in substance made.

The recommendation to abandon the tie-breaker provision based on the 

effective place of management and to leave the matter to be settled by 

mutual agreement has been made in OECD BEPS Final Report on Action 

6.54 In the current situation, there are no publicly known discussions in 

Turkey for resolving residence issues by mutual agreement procedures as 

recommended by this Final Report on Action 6. However, as a member 

country of the OECD and G20, Turkey is committed to implementing BEPS 

minimum standards. However, in a number of treaties signed by Turkey,55 

dual residence is resolved by the mutual agreement of competent authori-

ties.

51. Id., p. 164.
52. Couzin, supra n. 50.
53. OECD, Commentaries on the Articles of the Model Tax Convention, Commentary 
on Art. 4, para. 3 (OECD 2010).
54. OECD, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, 
Action 6: 2015 Final Report (OECD 2015). http://dx.doi.org/10.1787/9789264241695-en, 
paras. 45-49.
55. See supra n. 48. 
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25.2.2.  Tax implications of the cross-border change of 
residence

Corporate immigration is not regulated in domestic tax law and Turkish 

tax treaties, and there are no special rules and advantages applicable to 

corporate immigration.

Article 421/2(b) of the TCC stipulates that any decision to transfer the 

 registered office of a joint stock company outside Turkey must be adopted 

by unanimous vote. However, the preamble of this article implies that the 

transfer of a company’s registered office abroad is deemed to be the same 

as the changing of that company’s nationality. A more direct reference to 

the relationship between the registered office of a company and its nation-

ality is made in article 12 of Law 6103 on the Entering into Force and 

Implementation of the Turkish Commercial Code56 (Law 6103), relating to 

the transfer of a company’s registered office. According to article 12 of Law 

6103, a Turkish company can be moved to another foreign country without 

liquidation and re-establishment in the target country.

Even though article 12 of Law 6103 provides that a Turkish company’s 

registered office can be transferred to another country without liquidation 

there is no corporate emigration concept in Turkish tax laws and exit or 

trailing taxes also do not apply. The exit from Turkish residency can be 

made (i) through liquidation of the company where the liquidation profits 

are subject to corporate taxation as if they had been earned in the ordinary 

course of business, or (ii) through share or asset sale, where the sales prof-

its (i.e. capital gains) are subject to capital gains taxation. For companies, 

there is no separate capital gains taxation in Turkey, hence the capital gains 

derived by companies are incorporated into their taxable income and subject 

to corporation tax.

Moreover, cross-border mergers are not possible under Turkish tax laws. 

Since Turkey’s application for membership of the European Union is still 

pending, the EU Merger Directive is not implemented in Turkish domestic 

law.

Re-domiciliation of companies will be possible under the new TCC.57 For 

an existing company, re-domiciliation is an alternative to liquidation and 

allows the transfer of assets and liabilities to an entity incorporated in an-

56. OG. 14.02.2011, 27846.
57. TR: Türk Ticaret Kanunu [Turkish Commercial Code], Law 6102, 2012.
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other jurisdiction. Related guidelines and corresponding amendments in 

the Turkish tax legislation are not yet available but they are expected to be 

adopted by Turkish authorities in future during the application phase of the 

new TCC. 

25.2.3.  Policy issues

Since domestic law provisions for Turkish tax residence have a very broad 

scope that also covers all the tie-breaker rules existent in tax treaties, the 

full tax residence of a company is usually not subject to debate. On the 

other hand, due to different interpretations of tax law provisions, there may 

be debates in situations of limited tax residence, for instance when foreign 

companies are deemed as taxable in Turkey due to certain business activities 

carried out in Turkey (i.e. permanent establishment issues as per article 5 

and debates on calculation methods of 183 days for professional services 

rendered in Turkey as per article 14).

Changes of residence for tax purposes may be challenged by the tax authori-

ties on the basis of the substance-over-form principle in domestic law, so the 

change of residence should have a valid business reason and not be designed 

mainly for tax avoidance purposes. There have been no public debates in 

Turkey recently regarding change of residence.

25.3. Conclusion

Tax laws should be clear, fair and predictable and interpretations of them 

should equally well be. One of the main principles of the constitutional state 

is “rule of law”, which requires that the law and practice of the laws should 

be fair and sustainable. Moreover, there should be protective measures in 

tax laws against their arbitrary execution by the tax authorities. Even though 

there is no debate on residence based on company’s registered offices, the 

positions of both the Turkish tax administration and Turkish jurisprudence 

on business headquarters, place of effective management and principal place 

of business concepts are not clear because there are no published rulings or 

court decisions on this issue. So it is important that the tax administration 

provides more information on these concepts through circulars or commu-

niqués in order to ensure clarity and predictability for taxpayers. However, it 

can be deduced that the residence rules in the Turkish tax system are mostly 

in line with the OECD Model and international tax law. 
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Conclusion

There is a substance-over-form principle in Turkish tax law that allows 

in cases where the real nature (substance) of the transaction is different 

than the legal nature (form), the taxation to be carried out according to the 

transaction’s real nature. Misuse of the legislation that is generally based 

on the substance-over-form principle and improper use of tax treaties would 

attract the attention of the tax authorities and may result in the limitation 

of benefits. Therefore, it should be noted that any stakeholder ought to act 

responsibly. Responsible taxation is a taxation approach that can be inter-

preted as being “transparent, objective, ethical, reliable and that is based 

upon the principles sustainability, for the common good of all stakeholders 

in the society”.
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Chapter 26

Ukraine

Danil Getmantsev*

26.1.  (Tax) residence in the domestic context

26.1.1.  Civil law, corporate law and other non-tax 

26.1.1.1.  International private law and corporate law

Residence of a legal entity is determined differently under Ukrainian inter-

national private law than domestic corporate law. 

Indeed, according to part 1 and 2 of article 25 of the Law of Ukraine “On 

International Private Law”,1 the private law of a legal entity is the law of 

the state where the company is located. For the purposes of the above law, 

the company’s location is the state of incorporation or establishment under 

the law of that state. For these reasons, it is possible to discuss the usage of 

the principle of incorporation in determining the residence of a legal entity. 

In turn, the residence of a legal entity within the conflict of laws of Ukraine 

should be separated from the location of a legal entity under the Civil Code 

of Ukraine.2 According to article 93 of the Civil Code of Ukraine, the loca-

tion of a company is determined based on the actual place of business or its 

administrative centre (the principle of real seat). This matter is particularly 

important in the context of commitments. According to article 647 of the 

Civil Code of Ukraine, a contract will be concluded at the location of the 

legal entity that has offered to enter into such an agreement, unless other-

wise provided by the contract. Therefore, the application of the principle 

is limited to the method and purposes for which the information about the 

location of the legal entity is used. This information should ensure prompt 

interaction of a legal entity (in particular, its governing body) with state 

* Professor at Kiev National Taras Schevchenko University, Ukraine.
1. Law of Ukraine “On International Private Law” No. 2709-IV of 23 June 2005, 
available at http://zakon0.rada.gov.ua/laws/show/2709-15?info=1.
2. Civil Code of Ukraine No. 435-IV of 16 Jan. 2003, available at http://zakon3.rada.
gov.ua/laws/show/435-15.
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authorities, partners, clients, etc. However, location is more important for 

tax purposes.

It must be noted that officials from fiscal authorities quite frequently prove 

that the absence of counterparties at their locations represents their failure to 

fulfil obligations, which questions the legality of a transaction. Nevertheless, 

the case law on this issue is in favour of the taxpayer (e.g., Decision of 

the High Administrative Court of Ukraine of 14 September 2016, case 

no. 2a-24237/10/0570 dated 8 September 2016 in case no. 804/15979/13-а 

etc.). In these cases, the court concluded that the position of the fiscal 

authorities is unjustified, since the absence of counterparties at the place of 

registration cannot clearly indicate the failure of business entities to fulfil 

contractual obligations to the payer as, at the time of emergence of con-

troversial legal relationships, legal entities were not deprived of the right 

to sign contracts with other business entities to secure their own economic 

activity. Moreover, it has been established that current legislation does not 

link the right of the taxpayer to a VAT tax credit with the location of a coun-

terparty at its legal address. The taxpayer, in turn, is not obliged to check 

the presence of his counterparty at the location in the course of business; an 

excessive burden of proof of good faith cannot rest on the taxpayer.

The case law is therefore limited to the fact that the absence of a counter-

party at its place of registration stipulated in constituent documents merely 

indicates that the counterparty did not comply with the state registration or 

amendments of constituent documents; however, it does not prove that the 

goods were not actually supplied.

Consequently, conflict of laws is regulated as follows: the principle of real 

seat is applied if, for some reason, it is impossible to establish the place of 

registration (establishment) of the business entity (as provided for in para-

graph 3 of article 23 of the Law of Ukraine “On International Private Law”).

Location in the territory of Ukraine is one of the criteria for residence typi-

cal of business associations established under the legislation of Ukraine. 

Therefore, in accordance with article 2 of the Law of Ukraine “On Business 

Associations”,3 the company must be located in Ukraine. Compliance with 

the said requirements is checked during the registration of the legal entity. 

Furthermore, in addition to other information, the country of residence and 

3. Law of Ukraine “On Protection of Economic Competition” No. 2210-III of 11 Jan. 2001, 
available at http://zakon5.rada.gov.ua/laws/show/2210-14.
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the address of the legal entity (legal address) must be stated separately in 

the Unified State Register.

According to the decision of the Securities and Stock Market State 

Commission No. 52 “On Approval of the New Draft Corporate Governance 

Principles of Ukraine”, companies are recommended to hold a general 

meeting in the territory of a settlement at the company’s location. According 

to the Official Explanation of the Securities and Stock Market State 

Commission No. 5 of 16 March 2010, location (for legal entities) is one of 

the obligatory details to be indicated in the Registered Securities Owners 

Register or consolidated register and in the questionnaires in the depository 

system of securities records (register system). Information on the location 

of the issuer is required for securities as follows: treasury obligation and 

savings (deposit) certificates under the Law of Ukraine “On Securities and 

Stock Market”.4 The issuer, when filing annual statements to the Securities 

and Stock Market State Commission, inter alia, should indicate its location 

in accordance with article 40 of the Law of Ukraine “On Securities and 

Stock Market”.

As far as the regulation of activities of foreign business entities in the terri-

tory of Ukraine is concerned, according to article 1 of the Law of Ukraine 

“On Foreign Economic Activity” 1991,5 entities with permanent represen-

tative offices or residence outside Ukraine are included in the category of 

foreign business entities. Therefore, the permanent representative office of 

a foreign business entity refers to the location of its officially registered 

head office. According to article 29 of the Law of Ukraine “On International 

Private Law”, entrepreneurial and other business activities of foreign legal 

entities in Ukraine are governed by the legislation of Ukraine on legal 

entities, unless otherwise provided by law.

Where there is a union of foreign entities to target business objectives 

without establishing a legal entity, the provisions of article 27 of the Law 

of Ukraine “On International Private Law” are applied. According to art-

icle 27, the law of the state is considered the private law of a foreign organi-

zation that is not a legal entity under the law of the state of its establishment. 

In turn, in Ukraine, such organizations are subject to the national legisla-

tion on legal entities, except for circumstances provided by law. A foreign 

legal entity may exercise business activities jointly with Ukrainian entities 

4. Law of Ukraine “On Securities and Stock Market” No. 3480-IV of 23 Feb. 2006, 
available at http://zakon0.rada.gov.ua/laws/show/3480-15.
5. Law of Ukraine “On Foreign Economic Activity” No. 959-XII of 16 Apr. 1991, 
available at http://zakon5.rada.gov.ua/laws/show/959-12.



646

Chapter 26 - Ukraine

without establishing a legal entity. In order to formalize such cooperation, 

the parties may enter into a joint activity agreement or partnership agree-

ment (see chapter 77 of the Civil Code of Ukraine). Joint activity agreement 

is subject to state registration.

The registration procedure under the legislation is a formal requirement. 

The procedure depends on the legal form of an entity and its activity. The 

legislation of Ukraine does not provide any special aspects to the registra-

tion of a limited liability company, even if its founder is a foreign legal 

entity. However, there are certain aspects to the registration of a foreign 

representative office.

Location must be specified at the registration of a company in accord-

ance with the current legislation. Information about a legal entity, includ-

ing its location, is entered into the United State Register of Legal Entities, 

Individual Entrepreneurs and Public Organizations of Ukraine (USR). This 

information is also included in the statutory documents of an entity. Fiscal 

authorities take into account the USR data in the first place to exercise the 

registration, monitoring and administration of a taxpayer’s taxes and fees. 

However, a letter of the Ministry of Justice of Ukraine, No. 404-0-2-14/8.1 

of 6 August 2014, and a letter of the State Service of Ukraine for Regulatory 

Policy and Entrepreneurship Development, No. 6337 of 05/08/2014, pro-

vide that the company’s actual and legal addresses should both be indicated. 

According to part 1 of article 4 of the Law of Ukraine “On State Registration 

of Legal Entities and Individual Entrepreneurs”6 (Law No. 755-15), state 

registration of a legal entity certifies the fact of its establishment. Part 1 of 

article 3 of Law No. 755-15 defines that the law applies to the state registra-

tion of all individuals – entrepreneurs and legal entities irrespective of legal 

form, ownership and subordination. The Civil Code of Ukraine defines a 

legal entity as an “organization established and registered in accordance 

with the law”. According to the provisions of part 4 of article 87 of the Civil 

Code of Ukraine, a legal entity is deemed established from the date of its 

registration. Consequently, state registration is an obligatory stage in the 

establishment of a legal entity and recognizing its residence.

Considering that the state registration of a company is a prerequisite for 

the recognition of its residence, it is necessary to regard provisions and 

6. Law of Ukraine “On State Registration of Legal Entities, Individual Entrepreneurs 
and Public Organizations” No. 755-IV of 15 May 2003, available at http://taxlink.ua/ua/
normative_acts/zakon-ykraini-pro-derzhavny-rejestraciju-juridichnih-osib-24-12-15/#239840.
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legislative norms that provide for the cancellation of a company’s state 

 registration and nationality.

According to article 110 of the Civil Code of Ukraine No. 435-IV of 

16 January 2003, the liquidation of a legal entity may be exercised by court 

decision due to violations that occurred at the establishment of a company 

that cannot be rectified, at the appeal of the legal entity or relevant state 

authorities. More specifically, according to article 247 of the Commercial 

Code of Ukraine,7 if the activity of a legal entity is contrary to the applicable 

law or its constituent documents, the entity may be subject to administra-

tive and economic sanctions in the form of liquidation by court decision. 

In addition, the legislator has identified signs of fraudulent actions of the 

entity that would give reason for the court to appeal for the termination of 

the legal entity or individual entrepreneur, including regarding the registra-

tion documents as void, as follows:

(1) Registration (or re-registration) of invalid (or lost) and forged docu-

ments.

(2) The entity not being registered with the state authorities if registration 

is compulsory under the law.

(3) Registration (or re-registration) with state registration authorities by 

individuals with further transfer (or execution) for the ownership or 

control of a front (non-existent), deceased, missing person or such in-

dividuals that did not intend to carry out financial and economic ac-

tivities or exercise powers.

(4) Registration (or re-registration) and carrying out of financial and eco-

nomic activities without the knowledge or consent of its founders and 

legally appointed heads.

Moreover, it is necessary to regard other entities that may initiate an appeal 

against the nationality of an entity. 

The provisions of article 6 and paragraph 22 of article 8 of the Law of 

Ukraine “On State Regulation of Securities Market in Ukraine”8 No. 448/96-

VR of 30 October 1996 state that the Securities and Stock Market State 

Commission has the right to appeal to a court with claims (applications) 

against the violation of the law of Ukraine on securities and to raise the 

issue of the liquidation of corporate investment fund and self-regulatory 

organizations.

7. Economic Code of Ukraine No. 436-IV of 16 Jan. 2003, available at http://zakon3.
rada.gov.ua/laws/show/436-15.
8. Law of Ukraine “On State Regulation of Securities Market in Ukraine” No. 448/96-ВР 
of 30 Oct. 1996, available at http://zakon2.rada.gov.ua/laws/show/448/96-%D0%B2%D1%80. 
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Moreover, provisions of part 3 of article 12 of the Law of Ukraine “On 

the Organizational and Legal Framework to Combat Organized Crime”9 

No. 3341-XII of 30 June 1993, determine that special anti-organized crime 

units are entitled to file an application to court for the cancellation of regis-

tration and termination of business entities according to the material gath-

ered by operational investigations and criminal cases.

The Antimonopoly Committee of Ukraine may apply to court with a claim 

for the cancellation of the state registration of the entity established as a 

result of concentration. If the Antimonopoly Committee of Ukraine adopts a 

decision to forbid such a concentration after an examination of the decisions, 

the result is regulated (see part 4 of article 58 of the Law of Ukraine “On 

Protection of Economic Competition”10 No. 2210-III of 11 January 2001).

26.1.1.2.  Other non-tax areas of law

In Ukraine, other areas of law (besides tax law) do not use any other con-

necting factors than residence (nationality/seat) in the meaning of corporate 

law.

Notably, the role of location for the matter of insolvency can be mentioned. 

The provisions of article 10 of the Law of Ukraine “On Restoring Debtor’s 

Solvency or Declaration of Bankruptcy”11 specify that bankruptcy cases are 

subject to the jurisdiction of commercial courts at the location of the debtor 

legal entity or at the place of residence of the debtor individual. The said law 

further refers to residence as an aspect used to determine the creditor’s sta-

tus. Apart from pre-bankruptcy creditors, bankruptcy creditors and secured 

creditors, the law stipulates resident and non-resident creditors. Moreover, 

the Law also governs the proceedings in bankruptcy cases involving non-

resident creditors, unless otherwise provided by international treaties rati-

fied by the Verkhovna Rada of Ukraine.

9. Law of Ukraine “On Business Entities” No. 1576-XII of 19 Sept. 1991, available 
at http://zakon0.rada.gov.ua/laws/show/1576-12. 
10. Law of Ukraine “On Organizational and Legal Basis for Fighting Organized Crime” 
No. 3341-XII of 30 June 1993, available at http://zakon5.rada.gov.ua/laws/show/3341-12. 
11. Law of Ukraine “On State Registration of Legal Entities, Individual Entrepreneurs 
and Public Organizations” No. 755-IV of 15 May 2003, available at http://zakon3.rada.
gov.ua/laws/show/755-15. 
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26.1.2.  Tax law

26.1.2.1.  Dominance of the incorporation criterion

According to subparagraph 14.1.213 of the Tax Code of Ukraine,12 different 

entities are subject to different requirements and grounds for recognition as 

residents of Ukraine for tax purposes. In respect to corporate tax, according 

to subparagraph 14.1.213(a) of the Tax Code of Ukraine, the criterion of 

incorporation, i.e. the establishment and/or registration under the legisla-

tion of Ukraine under the Law of Ukraine “On Legal Entities, Individual 

Entrepreneurs and Public Organizations”13 is a decisive (necessary and 

sufficient) criterion. The provisions provided in subparagraph 14.1.213 of 

the Tax Code of Ukraine state that “exercising activities under the laws 

of Ukraine” is another prerequisite for residence. Thus, registration of a 

legal entity in the USR means that such an entity is a resident for taxation 

purposes in Ukraine.

International private law had the greatest influence on the formation of the 

concept of residence for tax purposes. The definition of residence in Ukraine 

completely took over the mechanism of the incorporation theory, as resi-

dence of a legal entity is identified subject to its registration. It is necessary 

to distinguish between residence and the location of a legal entity, as they 

are used for different purposes: residence is defined for tax purposes, while 

location is required to determine the place of performance (see article 532 

of the Tax Code of Ukraine and article 197 of the Civil Code of Ukraine) 

and for other purposes of business turnover. Despite the fact that article 93 

of the Civil Code of Ukraine defines the location of a legal entity by two 

criteria, namely the actual place of business and the location of the office, 

which exercises daily management, such criteria are not used to determine 

a company’s residence. The characteristics referred to in article 93 of the 

Civil Code of Ukraine are adopted from the theory of real seat.

The determination of the residence of a legal entity in Ukraine is relatively 

stable. The provisions of subparagraph 14.1.213 of paragraph 14.1 of art-

icle 14 of the Tax Code of Ukraine were last amended on 24 October 2013 

by Law No. 657-VII of 24 October 2013. Therefore, the law was amended 

with a paragraph, which determines that the term “resident”, for the purposes 

of corporate income tax, refers to persons specified under paragraph 131.1 

12. Tax Code of Ukraine No. 2755-VI of 2 Dec. 2010, available at http://zakon2.rada.
gov.ua/laws/show/2755-17.
13. Law of Ukraine “On Restoring Debtor Solvency or Declaring a Debtor Bankrupt” 
No. 2343-XII of 14 May 1992, available at http://zakon0.rada.gov.ua/laws/show/2343-12. 
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of article 131 of the Tax Code of Ukraine. It is peculiar that the distri-

bution of taxpayers by groups is based on the residence of legal entities. 

Thus, in general, resident taxpayers of corporate income tax are business 

legal entities registered under the legislation of Ukraine that conduct their 

business activities both in Ukraine and abroad. However, the definition of 

company residence subject to place of business is not applicable in Ukraine. 

The criterion for determining company residence according to its place of 

registration hence is predominant.

26.1.2.2.  Determining the place of incorporation

Factual elements that are considered relevant for the theory of incorporation 

are as follows:

(1) registration of company in accordance with domestic law, namely the 

Law of Ukraine “On State Registration of Legal Entities and 

Individuals – Entrepreneurs and Public Organizations” No. 755-IV of 

15 May 2003;

(2)  application of legal forms stipulated by Ukrainian legislation (LLC, 

ALC, JSC, PP and general partnership/limited partnership); and

(3) legitimate activities.

The Tax Code of Ukraine contains a separate chapter on tax advice. This 

area aims to ensure smooth cooperation between the supervisory authority 

and the taxpayer in order to prevent possible mistakes by the latter. The 

Tax Code of Ukraine stipulates that the taxpayer is entitled to appeal to 

the supervisory authority for clarification on certain provisions of tax le -

gislation, including subparagraph 14.1.213 of paragraph 14.1 of article 14, 

which defines the mechanism for establishing residence for both individuals 

and legal entities. Tax advice is individual and free of charge.

In addition, a company at its location is entitled to receive a certificate to 

confirm the status of tax residency in Ukraine in the manner prescribed by 

Order of the State Tax Administration of Ukraine No. 173 of 12 April 2002 

“On Confirmation of the Status of the Tax Resident of Ukraine”.14 The rel-

evant certificate is recognized by all contracting states that entered into con-

ventions (agreements) for the avoidance of double taxation with Ukraine.

In the case of appeal against decisions, acts or failure to act of authority, 

the duty of proving the presence/absence of residence status rests with the 

14. Order “On Confirmation of the Status of a Tax Resident of Ukraine” No. 173 of 
12 Apr. 2002, available at http://zakon2.rada.gov.ua/laws/show/z0399-02.
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controlling authority. Therefore, in accordance with article 71 of the Code 

of Administrative Procedure,15 an authority must submit evidence and mate-

rials to the court, including the grounds for the taxpayer’s resident status.

26.1.2.3.  Separate units and permanent representative offices 

According to article 15 of the Tax Code, a separate unit is considered to 

be resident if the legal entity to which it relates is a resident of Ukraine. 

Conversely, the separate unit of a non-resident legal entity is not resident, 

regardless of its registration (accreditation and legalization). This provision 

is unjustified and is reasonably criticized by experts. Location and place 

of business activity of such a separate unit does not affect the determina-

tion of its residence. Separate units are not subject to state registration. 

Information about such units is included in the registration file of the legal 

entity and in the USR (see part 4 of article 4 and part 1 of article 28 of the 

Law of Ukraine “On State Registration of Legal Entities and Individuals – 

Entrepreneurs”). According to part 3 of article 28, the executive body of the 

legal entity or its authorized person must submit a completed application 

form on the establishment of a separate unit and provide the decision of the 

governing body of the legal entity on the establishment of a separate unit. 

Thus, in the case of determining residence in Ukraine, the link between the 

legal entity and its separate unit remains, and the status of such a unit is 

derived from the status of the legal entity to which it belongs.

In this connection, it is worth discussing the matter of permanent repre-

sentative office of non-resident. In accordance with subparagraph 14.1.193 

of paragraph 14.1 of article 14 of the Tax Code of Ukraine, a permanent 

representative office is a fixed place of business if the business of a non-

resident in Ukraine is wholly or partly carried on through the permanent 

representative office, namely: place of management; affiliate; office; fac-

tory; workshop; installation or construction for the exploration of natural 

resources; mine, oil/gas well, quarry or any other place of natural resources 

extraction; warehouse or premises used for the delivery of goods or services. 

A permanent representative office, prior to exercising its business activi-

ties, is registered in the supervisory authority under the law at its location. 

A permanent representative office, which has started its activities prior to 

registration with the supervisory authority, is deemed to avoid taxation, and 

profits from its activities are considered shifted.

15. Code of Administrative Procedure of Ukraine No. 2747-IV of 6 July 2005, available 
at http://zakon2.rada.gov.ua/laws/show/2747-15.
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For the purposes of the application of an international treaty of Ukraine, for 

the avoidance of double taxation with respect to the total or partial exemp-

tion from taxation of income of non-residents with sources of origin in 

Ukraine, a criterion of beneficial recipient is applied.

The Beneficiary Property Institute was embedded in the tax legislation with 

the adoption of the Tax Code of Ukraine No. 2755-VI of 2 December 2010. 

First, the term “beneficial owner” is referred to chapter 10 of section II of 

the Tax Code, which regulates the application of international treaties and 

repayment of tax debt at the request of the competent authorities of foreign 

states. Therefore, paragraph 103.2 of article 103 of the Tax Code establishes 

that an individual (fiscal agent) is entitled to apply exemption from tax or a 

reduced tax rate provided for by the relevant international treaty of Ukraine 

for payment of income to a non-resident, if such a non-resident is the bene-
ficial (actual) recipient (owner) and is a resident of the country with which 

an international treaty has been concluded.

At the same time, a clear definition of the notion of beneficial owner is not 

provided either in the Tax Code of Ukraine or in international double taxa-

tion agreements of Ukraine. According to paragraph 103.3 of article 103 

of the Tax Code of Ukraine, beneficial owner is the “beneficial (actual) 

recipient (owner) of income for the purposes of applying reduced tax rates 

subject to the rules of the international agreement of Ukraine on dividends, 

interest, royalties, remuneration, etc. of non-resident received from sources 

in Ukraine, is considered a person entitled to such income”. It follows that 

“beneficial (actual) recipient (owner) of income cannot be a legal entity or 

individual, even if that person is entitled to income, but is an agent, nominee 

(nominal holder) or only intermediary to such income”.

Therefore, beneficial (actual) recipient (owner) of income is a legal entity 
or individual entitled to such income, except for:

– agent;

– nominal holder (owner) of income; or

– mediator for such income.

It must be noted that the right to income as a sign of a beneficial owner is 

manifested through the presence of several powers at the same time:

(1) on the one hand, the right of an individual to use an asset, including 

income from it, for example:

– the right to transfer the right to use intellectual property object (in 

relation to royalties income);

– the right to have assets leased out (in relation to interest income);
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– ownership of corporate rights (in relation to dividends income); and

– provide a thing for use (in relation to rent and other payments – in 

cases where the concept of a beneficial recipient is applied to such 

kind of income).

 Such a right may belong to a person as a substantive right (registered to 

a particular person) or as a liability (in accordance with the contract with 

the right holder);

(2) on the other hand, the right to receive income, that is, the appropriate 

legal basis under which the resident undertakes to pay the services ren-

dered to a particular non-resident who is not obliged to transfer such 

income to another person. 

For example, such a legal basis may be an agreement. In addition, the actual 

performance of the contract by the recipient of income, in particular, the 

right to use intellectual property rights or the provision of funds on credit, 

is essential. In the case of dividends, such a right may be certified by an 

extract from the relevant state register, which reflects ownership of the share 

in the authorized capital.

Consequently, in order to determine whether a person is a beneficial owner 

of income, it is necessary to analyse the nature of relationship, on the one 

hand, between the income recipient and the resident who pays such income 

and, on the other, between the income recipient and the owner of property 

or rights (right holder).

26.1.2.4.  Indirect use of the POEM criterion 

As previously explained, Ukrainian legislation stipulates that the criterion 

of effective management is not used in general. However, it is used in cases 

for defining residence in accordance with conventions for the avoidance of 

double taxation.

For example, article 4 of the Ukraine-Ireland double tax convention (DTC)16 

states that if a person other than an individual is a resident of both con-

tracting states in accordance with domestic law, this person is considered 

a resident of the contracting state where there is a place of its effective 

management. Such a rule is also established in the Ukraine-Poland DTC. 

16. Convention between the Government of Ukraine and the Government of Ireland 
regarding the avoidance of double taxation and the prevention of tax evasion with respect 
to taxes on income and proceeds from the alienation of property of 19 Apr. 2013, available 
at http://zakon2.rada.gov.ua/laws/show/372_010. 
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Instead, article 4 of the Ukraine-United States DTC stipulates that if an 

individual is a resident of both contracting states, the competent authorities 

shall determine its residence by mutual agreement. Thus, if a company is 

a resident of both states (e.g., a company is registered in Ukraine, but it 

exercises its main activities in another state), additional criteria, defined in 

the DTC, are applied.

The principle of effective control may be applicable only if the DTC is 

applied (location of governing body). International treaties have greater 

legal power than the national legislation of Ukraine. Therefore, in the event 

of a conflict between the application of the principle of incorporation and 

the principle of effective control, the one specified in the international treaty 

would be applied.

The relevant provision corresponds to the wording of paragraph 3.2 of 

 article 3 of the Tax Code of Ukraine.

26.1.2.5.  Instruments of mutual cooperation

Ukraine is not a member of mutual agreements on residence (in the meaning 

of article 25 of the OECD Model), but terms and special rules for defin-

ing residence in a contracting state are established in accordance with the 

requirements of the OECD Model.

26.1.2.6.  Challenging the residence of a company

The determination of tax residence may cause disputes in the registration 

of separate units of a foreign company for tax purposes. The provisions of 

paragraph 64.5 of article 64 of the Tax Code of Ukraine indicate that in 

order to exercise registration (amendment or re-registration) of a separate 

unit of a non-resident legal entity, such a separate unit, including the per-

manent representative office of the non-resident, should be duly accredited 

(registered or legalized) in Ukraine. If a separate unit of a non-resident is 

recognized as a permanent representative office, which is established for 

the purposes of economic activity in Ukraine, this office will be registered 

for tax purposes in accordance with the provisions in paragraph 5 of the 

Order of taxpayers and fees approved by the order of Ministry of Finance 

of Ukraine No. 1588 of 9 December 2011. Hence, it should be pointed that, 

according to subparagraph 14.1.193 of paragraph 14.1 of article 14 of the 

Tax Code of Ukraine, separate units of foreign companies that exercise 

complementary functions are not recognized as permanent representative 



655

(Tax) residence in the domestic context

offices. After registration, separate units of foreign companies and organiza-

tions are included in the register of non-resident taxpayers. After registra-

tion, the permanent representative office of the non-resident is included in 

the register of non-resident taxpayers liable to income tax. The refusal of 

the tax authority to register such a non-resident legal entity for tax purposes 

may be subsequently contested by the taxpayer.

Another category of disputes concerns the determination of tax liability by 

the tax authority within the limits of tax control. Specifically, tax authorities 

determine the tax liability of non-resident legal entities. The disputes in this 

category of cases may be divided into:

(a) disputes on the determination of liability to income tax of separate units 

of non-residents who do not have a permanent representative office 

(see, inter alia, the ruling of Kyiv Court of Appeal of 14 November 2012, 

No. 2a-8878/12/267017); and

(b) disputes on the identification of non-resident legal entities and perma-

nent representative offices of non-residents for the purposes of income 

tax. Permanent representative offices of non-residents, unlike non-res-

idents, for tax purposes are equated with the resident taxpayer who 

exercises its activities independently of the non-resident (see, inter alia, 

Ruling of the Supreme Administrative Court of Ukraine of 

13 January 2015, No. 2a/0570/14747/2012).

Moreover, disputes between taxpayers and tax authorities may arise in the 

context of the application of provisions of paragraph 103.2 of article 103 

of the Tax Code of Ukraine, which stipulate that the tax agent is entitled 

to apply exemptions or reduced tax rates provided for in the relevant in-

ternational treaties of Ukraine at the time of payment of income to a non-

resident, if this non-resident is the beneficial (actual) recipient (owner) 

of income and a resident of the country with which Ukraine signed an 

international treaty. In this regard, the provisions of paragraph 103.3 of 

article 103 of the Tax Code of Ukraine notify that the beneficial recipient 

of income for the purposes of the application of a reduced tax rate in the 

form of dividends, interest, royalties and other fees is the non-resident 

entitled to such income.

In Ukraine, there is ambiguous judicial practice on the implementation of 

article 11 of the DTC (determining the jurisdiction of interest taxation). 

Therefore, the Supreme Administrative Court of Ukraine, in its Resolution 

17. Decision from the Unified State Register of Court Decisions, available at http://
reyestr.court.gov.ua/Review/27771089. 
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of 2 March 2016 in Case No. K/800/1250/13,18 did not agree with the courts 

of previous instances that have come to the conclusion that the provisions 

of article 11 entitle the non-resident tax agent to choose the jurisdiction for 

the purpose of taxation. Adhering to the position of the Supreme Court of 

Ukraine in its Resolution of 30 October 2012, the Supreme Administrative 

Court of Ukraine stated that article 11 of the DTC cannot be interpreted so 

as to give the taxpayer the right to choose between two contracting states for 

the purpose of taxation of income, as this interpretation does not correspond 

to the actual content of these international agreements and the essence of 

tax.

The ambiguity of article 11 of the DTC gives rise to disputes over taxation 

of income tax in the part of payment of interest on loan agreements.

In the case of appeal against decisions, acts or failure to act by an authority, 

the duty to prove residence status is exercised by the controlling authority. 

Therefore, in accordance with article 71 of the Code of Administrative 

Procedure, an authority must submit to the court evidence and materials, 

including on the grounds of a taxpayer’s resident status.

26.1.2.7.  Anti-avoidance rules

Currently, in Ukraine there is a discussion on the incorporation of some of 

the recommendations of the OECD into domestic law, as reflected in the 

Action Plan on Base Erosion and Profit Shifting (BEPS) adopted in 2013. 

However, national legislation still lacks regulations regarding BEPS, gen-

eral anti-avoidance rules (GAARs), special anti-avoidance rules (SAARs), 

and rules on controlled foreign companies.

Current tax legislation of Ukraine establishes a special procedure for the 

application of DTCs of Ukraine with respect to the total or partial exemp-

tion from taxation of income of non-residents that is sourced from Ukraine. 

The entity (tax agent) has the right to apply exemptions or reduced tax rates 

provided for in the relevant international treaties of Ukraine at the time of 

payment of income to non-residents, if such a resident is the beneficial 

(actual) recipient (owner) of income and a resident of the country with 

which Ukraine signed an international treaty. The application of the inter-

national treaty of Ukraine regarding the exemption or application of reduced 

tax rates as allowed, only if a non-resident provides an entity (tax agent) 

18. Decision from the Unified State Register of Court Decisions, available at http://
reyestr.court.gov.ua/Review/56646141. 
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with a document confirming the status of tax residence in accordance with 

paragraph 103.4 of article 103 of the Tax Code of Ukraine.

Special attention is given to the use of the business purpose doctrine in tax 

litigation practice. The Supreme Administrative Court of Ukraine in its let-

ter of 2 June 2011, No. 742/11/13/11, stresses the need to investigate the 

business purpose that is present in the actions of the taxpayer. Arguments 

of the tax authority are also subject to checking, if they indicate a lack of 

business purpose in the taxpayer’s activities, particularly in the case of fur-

ther sale of purchased goods below the purchase price; purchase of goods 

(services) from intermediaries, provided that direct contacts with their pro-

ducers are available; purchase of services whose use cannot have a positive 

effect on the taxpayer’s business activity, etc. However, to verify the tax-

payer’s right to expenses and/or VAT credit, it is enough to have the intent 

to use goods and services purchased by such a taxpayer, regardless of the 

actual results of such use. Setting by controlling authority or court a chain 

of related documents (contracts, acts of acceptance, etc.) that are deliber-

ately created by a taxpayer and do not meet the substance of the transaction 

entails tax requalification, and benefits should be taxed according to the 

rules. Availability of a civil contract entered into by the parties of economic 

transactions or non-recognition of such a contract as null or void does not 

indicate that the transaction has been in fact exercised. Therefore, the tax 

requalification determines other tax consequences of transaction without 

destroying the essence of civil contract.

However, the business purpose doctrine is not written into the national laws 

of Ukraine. The doctrine may be indirectly deduced from certain provi-

sions of existing laws, including the Law of Ukraine “On Accounting and 

Reporting”,19 which establishes this principle as the principle of substance 

over form, under which transactions are registered according to their nature, 

not merely subject to their legal form.

26.1.2.8.  Other taxes than corporate tax

For the purposes of VAT, a taxpayer’s residence status plays an important 

role, because VAT is exclusively applied to goods/services in the customs 

territory of Ukraine. For example, the taxpayers specified in article 180 of 

the Tax Code of Ukraine include recipients of services from non-residents, 

including their permanent representative offices, if the place of supply of 

19. Law of Ukraine “On Accounting and Financial Reporting in Ukraine” No. 996-XIV 
of 16 July 1999, available at http://zakon0.rada.gov.ua/laws/show/996-14. 
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services is in the territory of Ukraine. Therefore, the latter files a tax invoice 

according to article 198 of the Tax Code of Ukraine, subject to the rules 

of filing a tax invoice, approved by the Ministry of Finance of Ukraine of 

31 December 2015, No. 1307.

For the purposes of corporate income tax, taxpayers may be non-resi-

dents – legal entities and permanent representative offices of non-residents. 

According to subparagraph 133.2.1 of paragraph 133.2 of article 133 of the 

Tax Code of Ukraine, non-resident income taxpayers are:

(1) Legal entities established in any organizational and legal form that re-

ceive income sourced from Ukraine, except for institutions and organi-

zations with diplomatic privilege or immunity under international trea-

ties of Ukraine.

(2) Permanent representative offices of non-residents that receive income 

sourced from Ukraine or perform agent (representative) and other func-

tions concerning such non-residents or their founders.

Therefore, an entity may be non-resident to obtain the status of income 

taxpayer.

26.2.  (Tax) residence in an international (cross-border) 
context

26.2.1.  Residence in (tax) treaties 

26.2.1.1.  International treaties

To begin with, DTCs to which Ukraine is a party stipulate the methodology 

for the establishment of residence of a legal entity that is the resident of 

both states under the national legislation of Member States, which is based 

on five principles: (i) effective control (location of legal entity’s governing 

body); (ii) incorporation (place of registration of legal entity); (iii) principle 

of mutual agreement (determination of residence on a contractual basis); 

(iv) principle based on nationality of a legal entity; and (v) principle of 

combination (integrated approach).

According to the DTCs, relevant data on Member States of the DTCs to 

which Ukraine is a party can be systematized, and the applicable principles 

of determining residence can be identified (see Figure 26.1.).
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What is more, having analysed all existing bilateral conventions to which 

Ukraine is a party, one can conclude that the principle of effective control 

(location of governing body) is preferred by these international documents.

The diagram shows a proportional relationship of principle applied to the 

total number of DTCs to which Ukraine is a party.

Figure 26.1.

Therefore, statistics show that, in the case of the recognition of a legal entity 

being a resident of both contracting states, determination of residence for 

the purposes of the DTC in most cases follows the principle of effective 

control (location of governing body of legal entity).

Interestingly, according to explanations by the Central Office maintenance of 

large taxpayers of the State Tax Service of Ukraine “On Recommendations 

on the Use of Conventions for the Avoidance of Double Taxation” of 

27 December 2012, No. 12744/0/71-12/12-1017,20 article 4 of the DTC 

only provides for the effective control principle. Thus, the supervisory au-

thority gives preference to this principle in the case of dual residence of a 

legal entity. 

Finally, having analysed international treaties on the promotion and protec-

tion of investments, which were ratified in Ukraine, it may be established 

that most of them have a requirement for the companies to be established 

and registered in one of the states, for example, the Agreement on the 

Promotion and Protection of Investments signed by Ukraine and Austria, 

20. Central Office maintenance of large taxpayers of the State Tax Service of Ukraine 
“On Recommendations on the Use of Conventions for the Avoidance of Double Taxation”, 
available at http://sfs.gov.ua/diyalnist-/mijnarodne-/normativno-pravovi-atty/80816.html. 
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Belgium, Poland and others. As can be seen, in these kinds of treaties, the 

criteria for determining the residence status of a legal entity match the cri-

teria for determining the residence status under the legislation of Ukraine.

26.2.1.2.  Applicable tax treaty practice

In general, cases where a legal entity is considered a resident of both states 

under their domestic law are quite rare. In practice, regulatory authori-

ties confirm residence in one of the states. In Ukraine, the procedure for 

obtaining a certificate of residence is defined by the Order of the State 

Tax Administration of Ukraine of 12 April 2002 “On Confirmation of the 

Status of the Tax Resident of Ukraine”. This order stipulates that the cer-

tificate confirming tax residence of Ukraine will be issued by the state tax 

inspection at the location of a legal entity within 10 working days of the 

submission of a written request. Paragraph 103.5 of article 103 of the Tax 

Code of Ukraine stipulates that non-residents who want to apply the provi-

sions of the DTC should legalize the certificate and provide a translation. 

The legalization of a certificate confirming the status of the tax resident of 

Ukraine may be made in several ways: 

(1) Appeal to the diplomatic and consular missions of the state that issued 

the certificate confirming the status of the tax resident of Ukraine.

(2) Apostillation of the certificate if it is issued by a state that is a party to 

the Convention Abolishing the Requirement of Legalization for Foreign 

Public Documents of 05/10/1961.

(3) In the case of international agreements on legal assistance, official 

documents of foreign states are recognized without any certification or 

apostillation. The list of countries with which Ukraine has entered into 

legal assistance treaties is provided in a letter of the Ministry of Justice 

of Ukraine of 11 May 2010, No. 26-26/291.21

In addition, the State Fiscal Service of Ukraine in the public informational 

resource “ZIR” in the category 102.18 indicated that a certificate confirming 

the status of the tax resident of Ukraine is valid for a calendar year.

Cases No. 11/203-АП-06, No. 761/19354/16-ц and No. 815/5305/15 are 

cases where a certificate from a foreign supervisory body is the main proof 

of residence in the foreign state.

21. Letter from the Ministry of Justice of Ukraine “Explanation on the application of 
international treaties of Ukraine on legal aid insofar as it relates to the abolition of the 
requirement to legalize official documents” [...] No. 26-26/291 of 11 May 2010, available 
at http://zakon2.rada.gov.ua/laws/show/v_291323-10. 
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26.2.1.3.  Application of the term “liable to tax” in administrative 
practice, case law and literature

Based on the wording of paragraph 15.1 of article 15 of the Tax Code of 

Ukraine, taxpayers have the following main features:

(1) individuals (residents and non-residents of Ukraine), legal entities (resi-

dents and non-residents of Ukraine) and their separate units (subjective 

feature);

(2) individuals should have or obtain (transfer) the taxable amount or carry 

out activities (operations) that are subject to taxation according to the 

Tax Code of Ukraine (objective feature); and

(3) taxpayers are obliged to pay taxes and charges under the Tax Code of 

Ukraine (informative feature).

The informative feature stipulates imposing on the taxpayer a complex 

series of tax liabilities, which include three main components:

(1) the obligation to perform tax accounting;

(2) the obligation to pay taxes and fees; and

(3) the obligation to file tax returns.

Therefore, the obligation to pay taxes and fees is decisive for the matter 

of the status of taxpayer (e.g., see the Decision of the High Administrative 

Court of 25 June 2014, No. K/800/8926/13 in case No. 2a-12027/12/2670 

brought by a limited liability company to the tax authority on the cancel-

lation of tax assessment notices22). Other obligations, although they are 

closely related to the liability to pay, only derive from it.

In this connection, it is worth discussing some cases where taxpayers use 

non-resident status for tax evasion. In Ukraine, there is a trend towards 

tax avoidance by way of transferring profits to other countries with a low 

tax burden, including Cyprus, the Virgin Islands (United Kingdom) and 

other offshore zones. In such cases, taxpayers use the provisions of para-

graph 103.1 of article 103 of the Tax Code of Ukraine, which stipulates that 

the rules of an international treaty of Ukraine are exercised by way of the 

tax exemption of income from sources in Ukraine, a reduction in the tax rate 

or refund of the difference between the amount of tax paid and the amount 

that a non-resident must pay in accordance with the international treaty of 

Ukraine. To apply this provision, it is necessary to file a certificate confirm-

ing the non-resident status and certificate of taxation in a foreign country, 

22. Available at http://taxlink.ua/ua/court/yhvala-vishhogo-administrativnogo-sydy-
ykraini-vid-25-06-2014-y-spravi-%E2%84%96-2a-12027-12-2670/. 
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subject to paragraphs 103.4 and 103.5 of article 103 of the Tax Code of 

Ukraine. According to the decision of the Supreme Administrative Court of 

Ukraine of 6 September 2016 in case No. К/800/18344/16, a non-resident 

legal entity was exempted from paying income tax on income from royal-

ties because that “case-file contains a Certificate of 02/10/2014, issued by 

the tax department of the Ministry of Finance of the Republic of Cyprus, 

which shows that the company is resident in Cyprus under the Convention 

between the Government of the Republic of Cyprus and Ukraine for the 

avoidance of double taxation, and the fact that the specified company in 

Cyprus is taxed in respect of income for 2014 of all sources available from 

the date of its registration”.23

BEPS rules, approved by the OECD, should be applicable in order to reduce 

the trend of tax avoidance.

26.2.1.4.  Tax liability for residents and non-residents

Ukrainian legislation stipulates that the “tax duty on income received in 

Ukraine and income received outside the territory of Ukraine” pertains only 

to the resident (domiciled). For non-residents, instead, tax liability applies 

to the part of income sourced from Ukraine. The concept of full tax li-

ability applies only to resident taxpayers (domicile). Thus, in the context 

of corporate income tax, the taxable amount is divided into profit from 

sources in Ukraine and abroad for residents and profit earned in the terri-

tory of Ukraine for non-residents, according to article 13 of the Tax Code 

of Ukraine.

26.2.1.5.  Applicable anti-avoidance provisions

Ukraine DTCs contain provisions on the limitation of benefits. For example, 

we may refer to agreements between Ukraine and the United States, Mexico 

and others. The agreements provide for limitation on benefits for:

(1) companies whose shares are largely and regularly sold in the country 

on officially recognized stock exchanges;

(2) companies wholly, directly or indirectly owned by another company 

that is a resident of the state and whose shares are sold this way;

(3) non-profit organizations that are usually exempt from income taxation 

in the state of their location, provided that more than half of the 

23. Available at http://taxlink.ua/ua/court/uhvala-vishchogo-administrativnogo-sudu-
ukraini-vid-06092016-8262332515/.
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beneficiaries, members or participants, if any, of such organizations are 

entitled to benefits under the terms of the agreement.

The person, who is not entitled to benefits under the terms of the agreement, 

may be granted the benefits of the agreement, if the competent authority of 

the state decides so, in which the income arises.

26.2.1.6.  Legislative approach to dual-resident companies and 
place of effective management

Where a legal entity is a resident of both contracting states, for the purposes 

of the DTC in most cases it will be deemed a resident of the state in which 

its place of effective management is located. The states are not limited to 

providing in bilateral treaties the provisions that all cases of dual residence 

of a legal entity must be solved by mutual agreement of the competent 

authorities of these countries. In accordance with paragraph 24.1 of the 

Commentary on Article 4 of the OECD Model, competent authorities must 

take into account, inter alia, the following criteria:

(1) place of meeting of the collegial executive body;

(2) location of CEO and other executives;

(3) place of daily management;

(4) location of the head office;

(5) law of a state that regulates the entity’s legal status; and

(6) place of storage of accounting documents.

The above provisions are contained in the DTCs with the United States, 

Mexico, China, Singapore and Jordan.

Some conventions stipulate the criteria for residence as follows: place of 

registration (Azerbaijan and Syria); place of office registration (Iran and 

Turkey); and country where the entity has received the status of a national 

(Lithuania, Estonia, Latvia, Armenia and Indonesia); or set the order for 

defining residence as follows: first registration of a legal entity, then deter-

mination of residence according to the location of the factual governing 

body (Thailand and Vietnam); or defining a legal entity with the status of a 

national and then setting the location of the factual governing body (Egypt, 

Canada).

In general, the term “national” regarding a legal entity is not specified in the 

DTCs. A national is any legal entity, partnership or association deriving its 

status under the current legislation of the contracting state.
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Most conventions indicate that the term “resident” also stipulates the gov-

ernment of the contracting state, its political and administrative division or 

local authorities and any institutions established or managed by such a gov-

ernment, political and administrative division or authority. It also includes 

any entity established under the laws of the contracting state, which, as a 

rule, is exempt from tax in that state. These provisions comply with the 

OECD Model.

In turn, current legislation of Ukraine does not contain a definition of the 

term “place of effective management” used in the agreement. However, a 

letter of the tax authority of Ukraine of 27 December 2013, No. 12744/0/71-

12/12-1017 “On Recommendations on the Application of Conventions for 

the Avoidance of Double Taxation” provides answers to some of the ques-

tions. Therefore, the tax authority pointed out that local tax authorities are 

required to use clarifications of common principles of the application of 

conventions. The notion of place of effective management means location 

of a governing body. A similar explanation is also provided in paragraph 24 

of the official Commentary on the OECD Model, which interprets the place 

of effective management as the place from which the company is being 

managed and where commercial decisions necessary for doing business 

are taken.

It is necessary to mention that the option to abandon the tie-breaker provi-

sion based on the effective place of management and leave the matter to 

be settled by mutual agreement, stipulated in the provisions of the BEPS 

Action 6 Report, is not currently under discussion in Ukraine.

26.2.2.  Tax implications of the cross-border change of 
residence 

It is noteworthy that issues of business immigration are considered from the 

point of view of taxation in the context of determining tax residence, pay-

ing taxes by non-resident legal entities, their separate units, and economic 

activity of non-residents in the territory of Ukraine through permanent 

 representative offices.

According to the tax legislation of Ukraine, establishment of tax residence 

of a legal entity or its separate unit follows a formal criterion – establish-

ment of an entity and conduct of its business activity in accordance with 

the laws of Ukraine (regardless of the location of the individual himself).
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At the same time, the condition of immigration of business to Ukraine is 

the registration (re-registration) of a separate unit of a foreign company or 

organization, including permanent representative office of a non-resident. 

In turn, business registration requires a special accreditation procedure 

 (registration and legalization) of such a unit in the territory of Ukraine.

For registration, permanent representative offices of non-residents and sepa-

rate units of foreign legal entities are obliged to apply to tax authorities at 

their location after their state registration (accreditation and legalization) in 

the established procedure or before the commencement of economic activ-

ity, if such registration is not obligatory under the law.

The tax legislation of Ukraine stipulates that a permanent representative 

office, which commenced its economic activity prior to registration with 

a tax authority, is deemed to commit tax evasion. At the same time, in the 

event of failure to register, an independent legal entity cannot exist, which 

calls into question the possibility of bringing such an establishment to 

 liability for tax evasion. 

In this regard, a correlation between the likelihood of taxation of an activ-

ity carried out by non-residents in Ukraine and the implementation of for-

mal procedures for acquiring the status of permanent representative office 

 (separate unit) remains the crucial issue.

26.2.3.  Policy issues 

Up to the present, academics have not been engaged in public debate on 

corporate residence, as tax residence of companies as such has not been a 

topic of public debate in Ukraine so far. 

There are quite frequent cases of a company’s location (registration) change 

being aimed to reduce the tax burden. Taxpayers resort to moving their 

administrative centres to the so-called tax havens. In the territory of Ukraine, 

no measures have been taken that could shift the practice of reducing the tax 

burden by the relocation of administrative centres of legal entities, residents 

of Ukraine, to other jurisdictions.

26.2.4. Personal position 

The development and extension of the institute of residence in Ukraine is a 

matter of crucial importance. Ukraine needs to establish categories reflected 
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in BEPS Action Plans in the national legislation. Particular attention should 

be paid to the following matters:

– the legal regulation of taxation in the area of   digital commerce;

– the determination of the legal status of CFCs in national legislation, 

which still lacks such category; and

– the advancement of the legal regulation of accounting and reporting of 

transfer pricing.

Consequently, it should be pointed out that while drafting and implement-

ing changes to the national legislation, the government should be guided 

by the interests of ensuring the full and effective taxation of transactions 

with foreign elements, but also pursue a goal to ensure the attractiveness of 

the Ukrainian economy and tax system to promote foreign investment. The 

government must find a balance between the interests of taxation and the 

competitiveness of the national economy.



667

 

Chapter 27

The United Kingdom

Luca Cerioni* and Sandra Eden** 

27.0.  Introduction 

While analysing the current legal background about corporate tax residence 

in the United Kingdom, the aspects that have been influenced by EU law 

developments will be highlighted. In light of the United Kingdom’s exit 

from the European Union, due to take place on 29 March 2019, it is in fact 

impossible – at the time of writing – to foresee whether, and for how long, 

provisions that were affected by EU law will continue to apply after 2019. 

27.1.  Tax residence in the domestic context

27.1.1.  Civil law, corporate law and other non-tax areas

In areas other than tax law, “domicile” is the key factor for identifying the 

national law governing the company. The concept of residence – which was 

historically elaborated by the case law for taxation purposes – does not have 

a distinctive role outside the tax law area, apart from a role in civil proceed-

ings (as will be indicated below). Its irrelevance for company law purposes 

emerges from the case law.1 

The criterion used to determine the domicile of a company is the “incorpora-

tion system”, whereby the requirement for a company to be considered as 

subject to UK private law lies in the process of incorporation of a company 

with registered office in the United Kingdom. Through this process, at the 

time of issue of a “certificate of incorporation”, the company comes into 

existence as a legal person. 

More specifically, under the Companies Act 2006, a company, upon ap-

plication to be registered, must state in which of the UK jurisdictions – i.e. 

* Lecturer in Tax Law at the School of Law, University of Edinburgh.
** Senior Lecturer in Taxation at the School of Law, University of Edinburgh.
1. International Credit and Investment Co. v. Adham [1994] 1 BCLC 66 per Harman 
J. at p.77 “Residence is not a concept for company law purposes of any importance”. 
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England and Wales, or Scotland, or Northern Ireland – its registered office 

will be located.2 The location of the registered office in one of the UK juris-

dictions fixes the company’s domicile as in England and Wales,3 Scotland 

or Northern Ireland, and its nationality as being UK. Domicile establishes 

the proper law of the company. Nationality does not seem to have much sig-

nificance in the United Kingdom, and indeed some court decisions appear 

to consider this and domicile as interchangeable concepts to indicate the 

law of the country from which the company derives its legal personality.4

Once the domicile of a company is fixed in one of the UK jurisdictions, the 

company is not free to abandon its domicile in favour of another. No pro-

cedure exists under UK law whereby the registration of a company incor-

porated under the UK Companies Act can be transferred from England or 

Scotland to another country although, exceptionally, companies have pro-

moted a private Act of Parliament for that sole purpose,5 rather than winding 

up and re-forming. This is described as an expensive and time-consuming 

process.6

Moreover, the legislation and case law do not indicate any circumstance 

under which the nationality (domicile) of the company may be challenged 

until the company is in existence. A UK incorporated company, having its 

registered office in one of the domestic UK jurisdictions, would be able to 

transfer its head office (not place of registration) to another UK jurisdic-

tion – or to a jurisdiction outside the United Kingdom – without dissolution 

and while retaining its UK legal personality, and the UK nationality of the 

company could not be challenged in that case. 

As a corollary of domicile and nationality being similar concepts in relation 

to companies, under UK law, the legal status of a foreign company is deter-

mined by the law of the country of incorporation.7 The United Kingdom 

would thus recognize a company incorporated in another jurisdiction, but 

having the head office in the United Kingdom, as still governed by a foreign 

2. UK: Companies Act 2006, sec. 9(2)(b).
3. Technically, there is no separate Welsh domicile, and a company registered in Wales 
is domiciled in England and Wales.
4. Gasque v. Inland Revenue Commissioners, [1918] A.C. 260.
5. For example, The Henry Johnson, Sons & Co Limited Act 1996 “An Act to make 
provision for the transfer to the Republic of France of the incorporation of Henry Johnson, 
Sons & Co., Limited; for the cesser of application to the company of provisions of the 
Companies Act 1985; and for the purposes incidental thereto”.
6. D. Lewis, Corporate re-domicile, 16 Company Lawyer n. 10, p. 295 (1995).
7. Banque International du Commerce de Petrograd v. Guokassow, [1925] AC 150.
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company law regime, as long as the company continues to exist under that 

legislation.8 

The company can have only one nationality and one domicile but while 

keeping its domicile in one of the UK jurisdictions it may change the 

address of its registered office by giving notice to the Registrar. Changing 

the address of the registered office while remaining in the same domicile 

is therefore different from changing the domicile. For example, a company 

having its registered office at an English address may move the registered 

office to another English address simply by giving notice to the Registrar 

(and thus without any private Act of Parliament). The registered office is 

the company’s official address; it provides a place where legal documents, 

notices and other communications can be served. 

The place of incorporation – in addition to determining whether a company 

has been validly created in the United Kingdom or in a foreign jurisdiction – 

identifies the corporate legislation that governs typical company law issues, 

such as the company’s capacity, the internal management arrangements and 

the dissolution of the company.

Under English and Scottish conflict-of-law rules, connecting factors for non-

tax purposes include the place of incorporation/registered office, the “loca-

tion of actual headquarters”, the principal place of business and the location 

of a secondary establishment. The place of incorporation is important for 

judicial jurisdiction-related matters.9 The registered office/place of incor-

poration is also important in the context of corporate takeovers, as the City 

Codes on Takeovers and Mergers apply to all companies that have their 

registered offices in the United Kingdom, in the Channel Islands or in the 

Isle of Man if their securities are admitted to trade on a regulated market. 

The location of actual headquarters, which roughly coincides with the “cen-

tral management and control” of the company, is relevant in civil proceed-

ings, as it is used to determine the ordinary residence of a claimant company 

for the purpose of its liability to a court order to give security for costs,10 to 

which a defendant to any claim may apply. The “principal place of busi-

ness” is also – again, for the residual period of EU membership – important 

8. Lazard Bros v. Midland Bank Ltd, [1933] AC 289, 297.
9. Brussels I Regulation on Civil Jurisdiction and Judgements, Chapter II, Council 
Regulation (EC) 44/2001 on Jurisdiction and the Recognition and Enforcement of Judgments 
in Civil and Commercial Matters (OJ L 12/1, 2001). 
10. Under r. 25(13)(2)(b) of the Civil Procedural Rules 1998 (as amended): Re Little 
Olympian Each Ways Ltd [1995] 1 WLR 560.
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in relation to judicial jurisdiction under the Brussels I Regulation,11 and to 

cross-border insolvency proceedings, to the extent that the centre of the 

debtor’s main interests is the basis of the judicial jurisdiction to open insol-

vency proceedings.12 The location of a branch, agency or other secondary 

establishment is also important under the Brussels I Regulation as regards 

judicial jurisdiction13 and insolvency proceedings.14 

27.1.2.  Tax law

27.1.2.1.  The elaboration of the “central management and control 
test” by the case law and the tax administration’s 
approach toward the test

Under UK tax law, companies are UK resident if they have been incorpo-

rated in the United Kingdom,15 or, if they have been incorporated abroad, 

their central management and control (CMC) is in the United Kingdom. 

Before 1988, tax residence was determined by the CMC alone, but legisla-

tion added the place of incorporation test after a British newspaper tried to 

move its place of CMC to the Netherlands to avoid the payment of capital 

gain taxes in the United Kingdom, triggering a case before the European 

Court of Justice (ECJ) for a potential infringement of the Treaty’s articles 49 

and 54 on the freedom of establishment.16 The place of incorporation is 

therefore the first element to be verified and, in the case of non-UK incor-

porated companies, the CMC criterion is applied. 

The CMC is the location where the final decisions binding the company 

are made, and it must be identified by taking into consideration the follow-

ing factors: (i) whether the majority of directors are resident in the United 

Kingdom; (ii) where the meetings of the board of directors are held; (iii) 

whether board meetings are preceded by an adequate notice and circula-

tion of an agenda and relevant information and documents; (iv) whether 

the directors undertake their duties in the United Kingdom; (v) whether 

the directors use proxies; (vi) whether company records, minute books and 

11. Ch. II, Council Regulation (EC) 44/2001.
12. Art. 3(1) Council Regulation (EC) 1346/2000 on Insolvency Proceedings (OJ L 
160/1, 2000).
13. Art. 5(5) Council Regulation (EC) 44/2001.
14. Art. 3(2) & 3(3), Council Regulation (EC) 44/2001. 
15. UK: Finance Act 1988, sec. 66(1).
16. UK: ECJ, 27 Sept. 1988, Case 81/87, Daily Mail, ECR I - 5483, ECJ Case Law 
IBFD.
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statutory documents are kept in the United Kingdom; and (vii) whether the 

boards takes all decisions affecting matters of policy or management at the 

company’s business at meetings of the full board. 

The concept of CMC emerged over a century ago, when tax residence had 

already been introduced as a connecting factor for individuals, but not for 

companies as distinct legal persons. In the De Beers Consolidated Mines 
Ltd v. Howe17 case, the argument that a company was resident where it was 

registered was rejected: “A company resides, for the purpose of income tax, 

where its real business is carried on…the real business is carried on where 

the central management and control actually abides”. This was the first 

articulation of the CMC test, which was subsequently applied in a stream of 

cases concerning individual companies having directors both in the United 

Kingdom and in another country, and companies that were part of a group.

In the first respect, in the New Zealand Shipping Co. Ltd v. Thew18 case, 

which dealt with a company incorporated in New Zealand and having a 

board of directors both in New Zealand and in London, with ordinary board 

meetings held in both countries but with extraordinary meeting held solely 

in the United Kingdom, the company was regarded as resident in the United 

Kingdom. The decisive elements lay in the fact that the London-based board 

had control of all the administrative and financial business of the company 

and decided all questions concerning the company’s policies, thereby con-

trolling the company.

As regards group companies, the relevant meetings of the board of direc-

tors – and, as a result, the CMC – are identified as a matter of fact, irre-

spective of the provisions of articles of association of the companies at 

stake indicating where the meetings are to be held. In the Bullock19 case, a 

UK parent company with subsidiaries incorporated in Kenya assumed the 

functions of the boards of such subsidiaries (which did not meet during 

the relevant period) and supervised their affairs from London. These sub-

sidiaries were found to be resident in the United Kingdom on the ground 

that real control of the subsidiaries was exercised by a board of directors 

in London, notwithstanding the subsidiaries’ articles of association that 

required directors’ meetings to be held outside the United Kingdom. By 

contrast, in the Unterlab20 case, non-UK incorporated subsidiaries were 

17. UK: CA, 1906, De Beers Consolidated Mines Ltd v. Howe, Tax Treaty Case Law 
IBFD.
18. UK: HL, 1922, New Zealand Shipping Co. Ltd v. Thew, Tax Treaty Case Law IBFD.
19. UK: HL, 1959, Bullock v. Unit Construction Co. Ltd, Tax Treaty Case Law IBFD.
20. UK: SpC, 1995, Unterlab Ltd & Ors v. McGregor, Tax Treaty Case Law IBFD.
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found to be non-resident. Subsidiaries of a UK resident public company 

were incorporated in the Channel Islands and Bermuda; their directors were 

lawyers and accountants resident in those territories. Board meetings were 

held there and the day-to-day management of the companies was undertaken 

there. Although managed in the Channel Islands and Bermuda, in certain 

respects, they adopted group policy as formulated by the UK resident par-

ent company. It was found that the board of Unterlab met in Bermuda and 

transacted the company’s business there; at board meetings, proposals were 

discussed and decisions were made by the directors in the best interests of 

the company. They would have refused to carry out any proposal that was 

improper or unreasonable. The UK resident parent company did not control 

the board in the exercise of their powers. It could have taken steps to remove 

the directors, but could not control them in their conduct of Unterlab’s busi-

ness. Due to the discretion that the board was able to exercise despite group 

policies led by the parent company, it was held that the offshore subsidiary 

was not UK resident. 

Overall, the case law indicates therefore that, for determining the tax resi-

dence of an individual group company, it is important to distinguish between 

the strategic decisions of the general management of the group, which affect 

the company, and the strategic decisions concerning the individual com-

pany. The reason for this was because only the persons taking the strategic 

decisions relating to the individual company, and the place where they are 

taken, need to be considered in determining the subsidiary’s tax residence. 

The Unterlab decision also attempted to synthesize the principles for a CMC 

test developed in a large number of cases over more than a century: 

– a company’s residence is located where the directors meet and transact 

their business and exercise their powers;

– if directors meet in more than one place, it is where the real business is 

carried on; 

– it is a pure question of fact, and the course of business and trading is to 

be scrutinized to find those facts; 

– the actual place of management, not the place where a company ought 
to be managed, fixes the place of residence;

– a board might do what it was instructed to do by others, but the CMC 

does not lie with others, as long as the board can exercise their discre-
tion and could have refused to carry out the instructions for valid rea-

sons; and

– in determining residence, the circumstances in each individual case 

build up a picture that has to be taken as a whole for the determining 

the location of the CMC. 
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Before the Unterlab case, the tax administration had issued a “Statement of 

Practice”21 summarizing the overall case law and the approach that it would 

take to find out whether a company has its CMC in the United Kingdom. 

The Statement of Practice specified that, as a general approach to resolve 

doubts about a particular company’s residence status, the tax administration: 

(i) would firstly try to verify whether the directors of the company in fact 

exercised CMC; (ii) if so, it would seek to determine where the directors 

exercise this CMC (which is not necessarily where they meet); and (iii) in 

cases where the directors apparently do not exercise CMC, it would look to 

establish where and by whom it is exercised. This “Statement of Practice” 

appeared to establish a methodological ex post approach based on an hier-

archical order of steps that would leave all possibilities open as regards the 

location of the CMC, and it seems to be also consistent with more recent 

case law on the CMC.

In the News Datacom Ltd case, it was pointed out that the nature of the 
matters dealt with by the board requires consideration to determine whether 

the board meeting is effectively the “controlling brain” of the company.22 

Consequently, establishing when the board is the “controlling brain” and 

when it is not becomes crucially important for locating the CMC, and two 

cases offer significant indications in this respect. In the Wood v. Holden23 

case, an offshore company registered in the British Virgin Islands sold 

shares to a wholly-owned subsidiary incorporated in the Netherlands, in 

implementation of a tax avoidance scheme designed by the taxpayers’ 

UK-based chartered accountants. Although HMRC contended that the 

Netherlands incorporated company was resident in the United Kingdom 

on the ground that the acts of its board merely translated into practice the 

tax avoidance scheme conceived by the chartered accountants, the Court 

of Appeal rejected this assessment. The Court distinguished between the 

provision of tax advice and the client’s decision to follow the advice, and 

held that the CMC was exerted by directors who had the power to choose 

whether or not to execute the advised scheme, rather than by the tax advisers 

who devised it and merely set out the steps to be followed. Moreover, the 

Court stressed that the CMC test still applies even if the “business of the 

company is such that not a great deal is required for central management and 

control of its business to be carried out”. The Wood v. Holden case therefore 

indicated that, in establishing whether the board is the “controlling brain”, 

it is necessary to consider the power available to the board itself, and that 

21. HMRC Policy Paper, Statement of Practice (SP) 1/90, 9 Jan. 1990.
22. UK: SpC, 2006, News Datacom Ltd and Another v. Atkinson, Tax Treaty Case Law 
IBFD.
23. UK: CA, 2006, Wood v. Holden Wood v. Holden, Tax Treaty Case Law IBFD.
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the importance of matters dealt with by the board needs to be assessed in 

relation to the business of the company. 

The Laerstate24 case concerned the meaning of “acts of central management 

and control”, and the circumstances in which it should be concluded that 

company’s directors are not exercising that CMC themselves. The First-tier 

Tribunal – in a decision that was not appealed – concluded that Laerstate, 

a Netherlands incorporated company, was UK tax resident for the period 

in dispute because the company’s shareholder (who was himself UK resi-

dent and one of the directors) exercised “central management and control”, 

rather than the board of directors. The case highlights the importance of 

looking at the actions not just of the board of directors but of any person 

making strategic decisions regarding a company, when determining its tax 

residence. In the Laerstate case, all the board of directors meetings had 

been held and material documents signed outside the United Kingdom, but 

HMRC objected that in this case the company was not, at least to a material 

extent, run at a board meeting. There was evidence that it was a single direc-

tor who made the strategic and policy decisions on behalf of the company, 

both during the period in which he was a director and even after he resigned. 

The Laerstate decision showed therefore that the CMC of the company is 

not determined by the location of board meetings if, through the course of 

business and trading of a company, it is evident that such decisions are not 

made at those meetings. Moreover, in the case at stake, the fact that the com-

pany’s constitutional documents allowed the director at issue to represent 

the company individually, while he was a director, was extremely unhelpful 

for the company, as pointed out by tax consultants.25

There are no special provisions relating to companies with electronic rather 

than physical presence. As regards advance rulings, generally referred to as 

“clearances”, HMRC operates two systems. Firstly, a “statutory clearances” 

system is specifically provided for under legislation in specific areas of 

tax law, as for example “transactions in securities”,26 company demergers,27 

company purchases of own shares28 and company reconstructions for capital 

gains purposes.29 Secondly, under a “non-statutory advance clearances” sys-

tem, HMRC can give advice to all taxpayers in areas where there is material 

24. UK: FTT, 2009, Laerstate BV v. HMRC, Tax Treaty Case Law IBFD.
25. J. Day, Corporate Tax, Laerstate: the dangers of the UK corporate residence test, 
The In-House Lawyer, Nov. 2009. 
26. UK: Income Tax Act, 2007, s 701, National Legislation IBFD. 
27. UK: Corporation Tax Act 2010, s 1091, National Legislation IBFD.
28. Sec. 1044 CTA 2010.
29. UK: Taxation of Chargeable Gains Act 1992, ss 138, s. 139(5), National Legislation 
IBFD.
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uncertainty as to how tax law will apply to specific transactions, the taxpayer 

(or his adviser) has not been able to find the information needed and the 

issue at stake is commercially significant. Such non-statutory clearances – 

which are normally provided within 28 days from the day an application 

is submitted – provide taxpayers with HMRC’s view of what is the correct 

tax treatment. Tax residence of non-UK incorporated companies, although 

being determined on the basis of the CMC test elaborated by case law, is 

not dealt with in detail by legislation; it thus falls within the possible “non-

statutory clearances”, as it is not included within a range of listed issues in 

respect of which HMRC does not provide non-statutory clearances.30 They 

will not give advice on any issue relating to tax avoidance. As regards the 

binding effect of a potential “non-statutory clearance” on the location of the 

CMC, i.e. of statements made by HMRC in this respect, a Supreme Court 

decision regarding tax residence of individuals appears to be significant for 

companies too. The Supreme Court has affirmed that HMRC can be bound 

by statements made to taxpayers if these statements are “clear, unambiguous 

and devoid of relevant qualifications”, and that, in this case, HMRC would 

be bound even if the statements fail to reflect the law.31 

A company – just like an individual – may request a tax residence certificate 

for the purpose of benefiting from double tax conventions (DTCs). In the 

request, the circumstances concerning the CMC can be described, in which 

case the issue of the tax residence certificate would imply an assessment, 

by HMRC that the company is regarded as UK tax resident. On the other 

hand, HMRC may decide to challenge the (foreign) tax residence, most 

commonly where it is apparent or suspected that residence status is part of 

an arrangement to obtain substantial UK tax advantages that are not coun-

tered by the CFC legislation and there is reason to believe that its CMC is 

not where it is alleged to be. HMRC exemplifies some situations where 

this is supposed to occur.32 With respect to companies claiming UK resi-

dence, these situations include the cases of a UK-owned company carrying 

on business solely or mainly abroad, a foreign-owned company obtaining 

substantial tax savings in the United Kingdom and a foreign-owned com-

pany appearing to act as a conduit for income arising overseas, which is 

passed on to an associated non-resident.33 As regards companies claiming 

30. HMRC, Non-statutory clearance service guidance, available at: https://www.gov.
uk/guidance/non-statutory-clearance-service-guidance.
31. UK: SC, 2011, R (on the application of Gaines-Cooper) (Appellant) v. HMRC, Tax 
Treaty Case Law IBFD. 
32. HMRC, International Manual, INTM120120, Company residence: when to ques-
tion residence, last updated 28 July 2016.
33. Id.
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to be non-UK resident, suspicious cases that are expressly listed include the 

hypothesis of a UK-owned company that carries on business in the United 

Kingdom (whether trading or investment), of a UK-owned company that 

carries on business abroad and there may be a diversion of income from 

a UK resident company, and of a foreign-owned company that carries on 

business solely or mainly in the United Kingdom.34 

27.1.2.2.  The administrative practice in challenging corporate 
tax residence

Experience from professional practice tends to show that tax residence 

can be challenged, in particular, when the beneficial owners of a company 

incorporated in another jurisdiction are UK tax residents and the foreign 

jurisdiction is a low-tax jurisdiction. In these circumstances, in its challenge, 

HMRC tends to use several factors to argue that an “offshore company” is 

UK tax resident: (i) major contract negotiations take place in the United 

Kingdom; (ii) directors or other individuals actually make key decisions 

concerning the company in the United Kingdom; (iii) the company does 

not have an office in the jurisdiction where it is incorporated, i.e. it lacks 

economic substance in that jurisdiction; (iv) the key protagonists reside in 

the United Kingdom; (v) Board meetings take place in the United Kingdom; 

(vi) the directors in the foreign jurisdictions receive only nominal remunera-

tion; and (vii) UK individuals control the company’s bank account.35 

HMRC publishes guidance on corporate tax residence,36 summarizing all 

the case law and pointing out the relevant factors as well as the implications 

of residence, and it also publishes guidelines, including examples of cases 

when it will not usually review residence.37 The cases when HMRC will 

not usually seek to establish that a company is UK resident for corporate 

income tax purposes share a specific set of circumstances:38 (i) the company 

is wholly owned by a UK headed group or a UK headed subgroup with a 

non-UK resident ultimate parent; (ii) the company is incorporated outside 

the United Kingdom in a territory where it is considered to be resident for 

tax purposes by virtue of its incorporation there; (iii) the country of incor-

poration and residence has a DTC with the United Kingdom that contains 

a residence tie-breaker; (iv) the company carries on business in its territory 

34. Id.
35. D. Hughes, Corporate Residence, ch. 13, (Bloomsbury Professional, 2013), at 
213-214. 
36. HMRC, International Manual, INTM120210. 
37. HMRC, International Manual, INTM120150. 
38. Id. 
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of residence; and (v) the CMC is at least in part exercised at meetings of 

the board of directors. 

When these circumstances exist, HMRC will not usually try to establish that 

a company is UK resident in the following cases, which it lists as examples: 

(1) a company includes as a member of its board of directors a UK resident, 

all other members being resident in its territory of residence and elsewhere 

outside the United Kingdom, with the company’s board of directors meeting 

only outside the United Kingdom; (2) a company has more than one UK- 

based director on its board, but the majority of board members are based 

outside the United Kingdom in its territory of residence or elsewhere, and 

again the board meets only outside the United Kingdom; (3) the minority 

UK-based attendance in the previous example becomes a majority on an 

isolated occasion due to the unforeseen unavailability of one or more of the 

overseas-based directors; (4) the UK-based directors in examples (1) and (2) 

do not travel to personally attend board meetings, but habitually participate 

by electronic link from the United Kingdom; (5) the board of directors in 

examples (1) and (2) hold the majority of its meetings in any one accounting 

period outside the United Kingdom, but a small minority – no more than one 

or two – of the meetings are habitually held in the United Kingdom; (6) a 

company has, as its main business, the holding of majority shareholdings in 

operating companies based in its own territory of residence or region (which 

does not include the United Kingdom), and its board of directors meets 

both in its country of incorporation and in the territories of incorporation of 

its subsidiaries, although it includes a minority of one or more UK-based 

directors; (7) the UK-based directors in the previous example habitually 

participate in meetings by way of electronic link from the United Kingdom; 

and (8) the situation is the same as in examples (6) or (7) except that, while 

the board holds the majority of its meetings in any one accounting period 

outside the United Kingdom, a small minority of the meetings (no more than 

one or two) are habitually held in the United Kingdom. 

HMRC, while listing these examples, adds three important qualifications: 

(i) it reserves the right to enquiry into any case in which arrangements 

appear to have been made to create these kinds of situations without the 

(underlying) substance; (ii) it stresses that, where the majority of directors 

perform a significant part of their duties in the United Kingdom, merely 

leaving the United Kingdom to attend board meetings, an enquiry on all 

relevant factors may be necessary to determine whether or not the company 

may be regarded as UK resident; and (iii) it clarifies that enquiries will still 

be undertaken if they are necessary in order to fulfil the United Kingdom’s 
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obligations under a DTC.39 Additionally, HMRC indicates that many cases 

are bound to fall outside the scope of the examples, and that “a consider-

ation of the reasons why a particular company falls outside the examples 

may assist in assessing the likelihood of HMRC raising enquiries”,40 and 

it emphasizes that “examples should not be interpreted to suggest that the 

correct test for residence involves comparing the number of board meetings 

held in the UK against those held elsewhere”.41 

It was argued that, overall, HMRC’s approach “is pragmatic, meaning it 

concentrates on identifying the key protagonists and their involvement in 

the company’s decision-making”.42 Pragmatism is certainly useful from 

HMRC’s viewpoint, but it might be to some extent at odds with businesses’ 

desire for ex ante legal certainty about the location of CMC in their specific 

situations. However, HMRC states that it is willing to discuss the position 

with individual companies, and that given the factual bases of the case law 

test, the higher the amount of information it receives, the higher the extent 

to which these discussions can be profitable.43 Where companies are dual 

residents, or companies whose residence under a DTC is to be decided by 

mutual agreement, “operational certainty may not be achievable without a 

joint approach by the company to both tax authorities under the relevant 

double taxation agreement”, these cases are not appropriate for HMRC to 

determine on its own.44

In collecting information for assessing the location of the CMC, HMRC can 

well make use of the existing instruments of international administrative 

cooperation. To date, there are no publicly disclosed examples of mutual 

agreements within the meaning of article 25 of the OECD Model, or of 

arbitration procedure used to determine the location of tax residence. 

27.1.2.3.  The implications for tax residence under domestic law 
and its overall role

Under UK law, a company considered as tax resident is subject to tax on 

all its income and gains: Corporation Tax Act 2009 s 5(1) provides that “A 

UK company is chargeable to corporation tax on all its profits wherever 

arising”. Nevertheless, resident companies may opt to receive an exemption 

39. Id. 
40. HMRC, International Manual, INTM120160, last updated 28 July 2016.
41. Id.
42. Hughes, supra n. 38, at 206.
43. HMRC, supra n. 40.
44. Id.
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for profits of a foreign permanent establishment (PE) and the exemption of 

inbound foreign dividends.45 

The taxpayer has the burden of proof to establish any fact upon which he is 

challenged by HMRC, and that would include a challenge to the taxpayer’s 

view of its tax residence.46 The standard of proof is the balance of prob-

abilities. 

Assuming the company completes a tax return on the basis that it is non-UK 

resident, there are time limits during which the return may be reopened by 

HMRC. Broadly, HMRC may open up an “enquiry” into a return within a 

year of the return being submitted.47 If, after enquiry, it is concluded that 

the taxpayer was UK resident, additional assessments will be made, which 

may be appealed by the company. If no enquiry is raised during this period, 

the return becomes final unless HMRC subsequently “discovers” an inac-

curacy and issues a discovery assessment.48 A “discovery assessment” may 

be made outside the enquiry window if HMRC could not reasonably have 

been expected to have been aware that additional tax was due on the infor-

mation open to it during the enquiry period.49 Where the taxpayer fails to 

submit a return at all, there can be no enquiry as no return has been submit-

ted but HMRC may issue a “determination” – effectively assessing the tax 

believed to be due.50

A discovery assessment or determination must be made no later than 4 years 

after the return was made, except where dishonesty is involved, in which 

case the time period is 6 years for carelessness and 20 years for deliberate 

dishonesty.51

In all cases, interest runs from the date that the tax should have been paid52 

and civil penalties will also be imposed by HMRC.53 These vary according 

45. There are detailed rules as to what type of dividend distribution is exempt, with 
five exemptions and eight anti-avoidance provisions.
46. In relation to the GAAR, discussed below, the burden of proof is exceptionally 
reversed – it is for HMRC to show that the tax arrangements are “abusive”. Also, in rela-
tion to discovery assessments, there is a burden on HMRC to show that the assessments 
were validly made. 
47. UK: Finance Act 1998, sch. 18 para. 24.
48. Sch. 18(41) FA 1998.
49. Sch. 18(44) FA 1998.
50. Sch. 18(36) FA 1998.
51. Sch. 18(45,46) FA 1998.
52. UK: Taxes Management Act 1970, sec. 87(A).
53. Sch. 24 FA 2007.



680

Chapter 27 - The United Kingdom

to the potential lost revenue, the degree of culpability and the extent of 

disclosure by the taxpayer. 

The UK system of existing anti-avoidance rules includes over 300 spe-

cific anti-avoidance measures, i.e. targeted anti-avoidance rules (TAARs) 

applying to specific tax provisions, and, since 17 July 2013, it also include 

a GAAR. This latter applies to abusive “tax arrangements”, where “a tax 

arrangement is any arrangement which, viewed objectively, has the obtain-

ing of a tax advantage as its main purpose or one of its main purposes”.54 

Specifically, the GAAR applies when “arrangements which are put in place 

by the taxpayer to achieve that purpose go beyond anything which could 

reasonably be regarded as a reasonable course of action”.55 There is there-

fore a double condition to be met for the application of the GAAR: tax 

advantage as a main purpose, and an arrangement going beyond reasonable-

ness. Provisions concerning the tax residence are not expressly mentioned in 

the rules regarding the TAARs, but – as the GAAR applies to “any arrange-

ment” – the GAAR can be used by HMRC to challenge a foreign tax resi-

dence too. It is early days but the GAAR does not yet appear to have been 

used to challenge a foreign tax residence, but the factors that are usually 

taken into account for this purpose (e.g. the lack of economic substance of 

a foreign incorporated company, the making of key decisions in the United 

Kingdom) may well lead to situations where both conditions for applying 

the GAAR would be triggered. 

Additionally, there are CFC rules subjecting the income of non-resident 

companies to full domestic taxation as if they were resident companies. 

A new CFC regime has been introduced for accounting periods of CFCs 

beginning on or after 1 January 2013.56 The new regime is designed to focus 

on the artificial diversion of profits from the United Kingdom, and it oper-

ates on an income stream basis. If the profits of a CFC fall within certain 

“gateway” provisions and none of the specifically indicated entity exemp-

tions apply, those profits (i.e. profits computed broadly following UK tax 

principles, but excluding capital gains) are apportioned to its sharehold-

ers. However, only UK companies that have an interest of 25% or more in 

the CFC (including interests held by connected or associated persons) are 

subject to UK corporation tax on the profits apportioned to them. The new 

regime also includes a favourable finance company exemption, which will 

normally result in 75% of the profits from overseas intra-group financing 

being exempt (producing an effective UK tax rate on such profits of 5.25% 

54. HMRC, General Anti-Abuse rule guidance, 2015, 5.
55. Id. 
56. UK: Finance Act 2013, ch. 29 (sch. 47).
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from 2014), although full exemption will be available in certain circum-

stances. Arguably, these CFC rules can be seen as complementary to the 

diverted profit tax (DPT) introduced in 2015,57 which also aims at targeting 

artificial arrangements shifting profits out of the United Kingdom. The DPT 

applies in two situations, namely on the one hand to UK resident companies 

that engage in transactions lacking economic substance with other entities 

even if these are not resident in the United Kingdom,58 and on the other 

hand to non-UK resident companies that artificially avoid setting up a PE 

in the United Kingdom.59 The first situation – UK resident entities shift-

ing profits out of the United Kingdom via transactions lacking economic 

substance with non-UK resident companies – can bring within the scope 

of DPT a series of specific cases that would escape the application of CFC 

rules, to which therefore the DPT ends up being complementary. The sec-

ond situation covers cases where the taxing rights of the United Kingdom as 

a source country would risk being eroded by non-resident companies selling 

goods or services to UK-based customers and benefiting, for this purpose, 

from the activity carried out by a related person in the United Kingdom (per-

son referred to as “the avoided permanent establishment”). The DPT rules 

are, to date, the only provisions also targeting non-resident companies with 

no or scarce physical presence. Accordingly, tax residence is a crucial factor 

for establishing if one of the two scenarios triggering the DPT materializes.

Residence also plays a role for the application of withholding taxes on pay-

ments and distributions. Specifically, as regards outbound payments, there is 

no withholding tax on dividends paid by UK companies under domestic law, 

whereas payments of interest and royalties to a non-resident are subject to a 

20% withholding tax, unless the rate is reduced under a DTC or – before the 

United Kingdom’s withdrawal from the European Union – unless the inter-

est or royalty payment is exempt under the Interest and Royalties Directive. 

In the case of outbound interest payments, the reduction of the withhold-

ing tax under a DTC is not automatic, as an advance clearance must be 

granted by HMRC, whereas advance clearance is not required to apply a 

reduced rate in case of royalties payments. There are no withholding taxes 

on payment of fees for technical services to non-residents and no branch 

remittance tax. 

Lastly, residence does not play a key role as regards VAT. In the United 

Kingdom, it is not obligatory to register for VAT, unless supplies made by a 

taxable person are in excess of GBP 83,000 (from 1 April 2016). However, 

57. UK: Finance Act 2015, ch. 11, Part 3.
58. Sec. 80 FA 2015.
59. Sec. 81 FA 2015.
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if there is reasonable belief that the value of taxable supplies of goods and 

services (including non-UK services received subject to the reverse charge) 

will exceed GBP 83,000 in the next 30 days alone, the taxable person should 

register for VAT. For registration purposes, the taxable person generally 

needs to have a “normal place of business”, the concept of which does not 

coincide with the residence concept used for direct tax purposes. Moreover, 

any person who is not normally resident in the United Kingdom does not 

have a UK establishment and, in the case of a company, is not incorporated 

in the United Kingdom, must register in the United Kingdom (i.e. any per-

son who is a “non-established taxable person”) if making taxable supplies. 

27.2.  (Tax) residence in an international (cross-border) 
context

27.2.1.  Residence in (tax) treaties 

Treaties concluded by the United Kingdom – which has entered into 137 

DTCs – refer to “residents”. In the event of both contracting states claim-

ing residence under domestic law, treaties traditionally provided for a tie-

breaker rule based on the “place of effective management” (POEM) in 

accordance with article 4(3) of the OECD Model. However, as discussed 

further below, there has been a move away from the use of the POEM in 

recent UK treaties. The POEM contrasts with the CMC test used in domes-

tic law. 

Bilateral investment agreements are less specific, with older agreements 

generally applying (in relation to the UK enterprises) to “corporations, 

firms and associations incorporated or constituted under the law in force in 

any part of the United Kingdom.” The more recent investment agreement 

with Mexico60 provides that “investor” means “a natural person having the 

nationality of a contracting party in accordance with its applicable laws, or 

an enterprise that is either constituted or otherwise organized under the law 

of a contracting party, and is engaged in business operations in the territory 

of that contracting party who has made an investment in the territory of the 

other contracting party.”

Most UK treaties follow article 4(1) of the OECD Model, although some 

of the older treaties omit the final sentence: “This term, however, does not 

60. https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/27
3286/6860.pdf.
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include any person who is liable to tax in that State in respect only of in-

come from sources in that State or capital situated therein.” 

Even older treaties, specifically those entered into before 1960, discussed 

further below, typically provide simply that a company is resident where 

its business is managed and controlled. There is an implication that this is a 

tie-breaker (although it is not stated to be such) and there are no provisions 

for mutual agreement.

There has been little discussion of the term “liable to tax” in the United 

Kingdom, although a recent court decision, Weiser v. HMRC,61 endorsed 

the distinction drawn by cases from outside the United Kingdom between 

“liable to tax”, which refers simply to an abstract liability to tax on a per-

son’s worldwide income, and the expression “subject to tax” which may 

require an effective liability to tax on a person’s income.” For example, a 

pension or charity may be liable to tax in the United Kingdom, even though 

it is not subject to tax. There does not appear to have been any discussion in 

the United Kingdom on the meaning of “full tax liability”. 

Anti-avoidance articles in treaties have more recently tended to be of the 

beneficial ownership variety, although treaties entered into in the 1960s 

often had “subject to tax” provisions instead.62 UK treaties using a general 

limitation of benefits clause are very rare.63 The use of look-through rules, 

when a company may be refused treaty benefits depending on the basis of 

the residence of the shareholding, has also been extremely limited.64 

With regard to the use of the POEM as a tie-breaker rule, at least two devia-

tions can be noted. 

Firstly, 16 DTCs were entered into before the drafting of the first version 

of the OECD Model,65 and they do not contain a tie-breaker rule. Until 

recently, HMRC took the view that a dual-resident company – e.g. a com-

pany resident in the United Kingdom by virtue of incorporation and resident 

61. UK: FTT, 2012, Paul Weiser v. HMRC, Tax Treaty Case Law IBFD. 
62. J. Schwarz, Schwarz on Tax Treaties, 3rd ed. (Wolters Kluwer, 2013), pp. 400-401.
63. E.g. the treaties with India and the United States.
64. E.g. the treaty with Iceland, restricting certain benefits in the case of unquoted 
companies, controlled by a person or connected persons, unless those persons would 
themselves have been entitled to relief if beneficially entitled to the income. 
65. DTCs with: Antigua (1947), Belize (1947), Monserrat (1947), St Kitts & Nevis 
(1947), Sierra Leone (1947) Grenada (1949), Solomon Islands (1950), Brunei (1950), 
Burma (1950), Kiribati (1950), Tuvalu (1950), Guernsey (1952), Jersey (1952), Greece 
(1953), Isle of Man (1955) and Malawi (1955).
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in the other jurisdiction by virtue of management and control – was not a 

resident of either jurisdiction and thus was outside the scope of these DTCs. 

In 2015, HMRC changed its interpretation and now treats these DTCs as 

including a tie-breaker rule according to which a company resident in one 

jurisdiction by virtue of incorporation and having “management and con-

trol” in another jurisdiction, is resident in the latter state. A company that is 

managed and controlled in both the United Kingdom and the other contract-

ing jurisdiction is still treated as outside the scope of these DTCs.66 

It can thus be noted that the new interpretation of these specific DTCs has 

not taken into account developments that have occurred after their original 

drafting, such as the use of the POEM criteria and, further to the Final 

Report on Action 6 of the BEPS Project, the recommended use of the mutual 

agreement method as a tie-breaker rule.67

The second deviation from article 4(3) is the shift away from the use of 

the POEM. In the case of disagreement, mutual agreement has been used 

as a tie-breaker rule in some DTCs that have been signed, renegotiated or 

amended over the last 15 years, such as the DTCs with Albania,68 Algeria,69 

Armenia,70 Canada,71 Chile,72 Colombia,73 Lesotho,74 Netherlands,75 Japan,76 

Uruguay,77 United Arab Emirates78 and the United States.79 Some of these 

DTCs were stipulated well before the 2015 Final Report on Action 6, in 

which case they pioneered – in essence – the recommendation made by the 

Final Report itself. In this respect, a significant example can be found in 

the DTC with Canada, which, although already amended in 2013, not only 

indicates the mutual agreement as a tie-breaker rule, but also specifies that, 

in trying to reach mutual agreement, the tax authorities should have regard: 

66. HMRC, Policy Paper, Change of view on the interpretation of the residence art-
icles in sixteen double taxation agreements, 30 Nov. 2015. 
67. For a critical note on the reinterpretation of these specific DTCs’ articles concerning 
corporate tax residence, J.F. Avery Jones, Changed HMRC interpretation of the residence 
articles in 16 double taxation agreements, 60 British Tax Review n. 1, 1-6 (2016).
68. Art. 4(3) Double Taxation Agreement between the United Kingdom and Albania 
(since 2014).
69. Art. 4(3) UK-Algeria Double Taxation Convention (since 2016).
70. Art. 4(3) UK-Armenia Double Taxation Convention (since 2012).
71. Art. 4(3) UK-Canada Double Taxation Convention (amended in 2013).
72. Art. 4(3) UK-Chile Double Taxation Convention (since 2004).
73. Art. 4(3) UK-Colombia Double Taxation Convention (not yet in force).
74. Art. 4(3) UK-Lesotho Double Taxation Agreement (not yet in force).
75. Art. 4(4) UK-Netherlands Double Taxation Convention (since 2011).
76. Art. 4(3) UK-Japan Double Taxation Convention (amended in 2013). 
77. Art. 4(4) UK-Uruguay Income and Capital Tax Treaty since 2017.
78. Art. 4(4) UK-United Arab Emirates Double Tax Treaty (not yet in force).
79. Art. 4(5) UK-United States Double Taxation Convention (since 2003).
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“... to its place of effective management, the place where it is incorporated 

or otherwise constituted and any other relevant factors” (and, in so doing, 

it anticipated the wording subsequently recommended by the 2015 Final 

Report). 

The role played by these DTCs in paving the way to the new wording of 

article 4(3), which has been recommended by the 2015 Final Report on 

Action 6, would appear to be consistent with the emphasis that the HMRC 

placed on the United Kingdom’s role in contributing to the development 

of the BEPS Project.80 However, to the extent that an increasing number 

of new, renegotiated or amended DTCs can be expected to be worded, in 

article 4(3), as recommended by the BEPS Final Report, the POEM will not 

disappear altogether, but will be turned from a tie-breaker rule into one of 

the elements that the tax authorities will need to consider when attempting 

to reach agreement. As a result, the interpretation of the POEM is bound to 

remain important, even more so to the extent that, according to the BEPS 

Final Report, the jurisdictions that intend to continue using the POEM as 

a tie-breaker rule and agree on their interpretation of it, should be able to 

continue using it.

Tax authorities and courts appear to have developed their interpretation of 

the POEM, and to have distinguished between this concept and the CMC 

test that is used under domestic law to determine the tax residency status of 

companies not incorporated in the United Kingdom. The two notions have 

in common the importance they attach to the decision-making process of 

the company, but the case law appears to have drawn a distinction based on 

the level of the decision-making. 

In the Swedish Central Rly Co Ltd v. Thompson81 case, the House of Lords 

upheld the Special Commissioners’ findings that the CMC was in Sweden, 

but the company was also resident in the United Kingdom under the CMC 

test. It was asserted, in essence, that the “central management and control” 

exists where the company “keeps house and does business”, and that it could 

exist in two places: “ … when the central management and control of a 

company abides in a particular place the company is held for the purposes of 

income tax to have a residence in that place; but … The central management 

80. HM Treasury and HMRC, Tackling aggressive tax planning in the global economy: 
UK priorities for the G20-OECD project for countering Base Erosion and Profit Shifting, 
2014, 8.
81. UK: HL, 1925, Swedish Central Rly Co Ltd v. Thompson, Tax Treaty Case Law 
IBFD.
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and control may be divided and it may ̔ keep house and do business’ in more 

than one place; and if so it may have more than one residence”.82

Whereas CMC is regarded as a test carried out by a single country and 

there can be more than one country claiming the “central management and 

control”, there can only be one POEM so long as this concept is used as a 

tie-breaker rule. In other words, the tests of CMC and of the POEM, how-

ever similar due to their paying attention to the company’s decision-making 

process, fulfil different functions. The Smallwood 83 case concerns the resi-

dence of a trust, but attempts to make the distinction between residence 

under domestic law (in essence, CMC) and the POEM. The case concerned 

a trustee resident in the United Kingdom and Mauritius under the domes-

tic law of both countries, and it centred around a plan developed by a UK 

private banker and a consultancy firm to sell off some shares in a manner 

designed to avoid taxation in the United Kingdom, by having the capital 

gain taxable in Mauritius only. As Mauritius did not tax capital gains, it was 

in the trustee’s interest to argue that, under the DTC between the United 

Kingdom and Mauritius, his POEM was in Mauritius, and, for this purpose, 

he stressed – among other things – a decision to sell shares on a particular 

day taken by his directors in Mauritius. 

HMRC accepted that the decisions to sell shares on that day was taken in 

Mauritius and that, had share prices fallen to a level that meant no gain 

would be realized on their disposal, the shares would have been retained and 

sold at a later time, but stressed that: “..this was a lower level management 

decision as there was no doubt that the shares would be sold; the real top 

level management decisions.. to dispose of all the shares in a tax efficient 

way, had already been, and continued to be, taken in the United Kingdom. 

The key decisions were made in the United Kingdom”. On those grounds, 

the findings, upheld by the court, were as follows: “We conclude that the 

state in which the real top level management, or the realistic, positive man-

agement of the trust, or the place where key management and commercial 

decisions that were necessary for the conduct of the trust’s business were in 

substance made, and the place where the actions to be taken by the entity 

as a whole were, in fact, determined … was the United Kingdom”.84 The 

Smallwood case illustrates a UK interpretation of the POEM, whereby the 

82. Id., at 372.
83. UK: CA, 2010, Smallwood v. Revenue and Customs Commissioners, Tax Treaty 
Case Law IBFD.
84. Id., at 681.



687

(Tax) residence in an international (cross-border) context

wording “effective” management is synonymous with “real”85 management, 

in the sense of highest level management decisions. 

Accordingly, by reading the Smallwood and Swedish Central cases, the 

distinction between the concepts of the POEM and of CMC emerges. As 

the CMC would be the place “where the actions to be taken by the entity 

as a whole were, in fact, determined”, a company could have a CMC in 

two countries if the actions to be taken by the company as a whole are 

determined in both countries, i.e. if, in the wording of Swedish Central, the 

company “keeps house and does business” in both countries. An analysis 

of the circumstances of each concrete case should then identify in which 

country, of the two, the higher-level decisions are taken, and hence which 

country would be the country of location of the POEM.

Nonetheless, if the News Datacom and Smallwood cases are read together, 

it stands out that the “controlling brain” referred to in News Datacom for 

identifying the CMC, and the “real top level management” referred to in 

Smallwood to identify the POEM, would appear to coincide. This seems to 

raise the question as to whether and how News Datacom and Smallwood can 

be reconciled because, in Smallwood, the concept of CMC would appear 

to be associated with “lower level management decisions”. These deci-

sions can arguably be taken in any place where the company “keeps house 

and does business” (to use the language of Swedish Central), but are, by 

definition, different from key strategic decisions relating to the “controlling 

brain”. 

The only way to reconcile News Datacom and Smallwood would seem to 

intend the “controlling brain” as referring to all management decisions, 

including the lower-level management decisions consisting of choices relat-

ing to the way of implementing the key strategic decisions, and to discern, 

within the “controlling brain”, the ultimate top level, strategic manage-

ment decisions. By following this interpretation of the overall case law, it 

could be submitted that a company can have a “controlling brain” (CMC) 

in two countries, and that it would be necessary to identify the POEM 

in the country, of the two, where the ultimate, top strategic decisions are 

taken. Importantly, if a company finds itself to be dual resident and if the 

DTC has a tie-breaker rule (which is the case in almost all DTCs), HMRC 

stresses that the company will need to self-assess the location of its POEM. 

Alternatively, if the tie-breaker is based on mutual agreement between the 

85. A. Miller & L. Oats, Principles of International Taxation, 5th ed., (Bloomsbury 
Professional, 2016), p. 72.
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two contracting states, the company will need to make a self-assessment 

based on relevant information, including any criteria set out in the DTC 

or related documents, and that in such cases the self-assessment will be 

subject to the outcome of discussions between the competent authorities of 

the contracting states.86

Lastly, if a company, under the tie-breaker rule, is found to be non-resident 

in the United Kingdom under a DTC, the company is treated as non-resident 

for UK domestic tax law too.87 

27.2.2.  Tax implications of the cross-border change of 
residence

An immigrating company that becomes tax resident in the United Kingdom – 

such as in the case of a company that is incorporated abroad transferring 

its CMC to the United Kingdom – falls within the scope of corporation tax, 

and must start a new accounting period, unless the company was already 

trading in the United Kingdom through a PE.88 Distributions of dividends 

to shareholders after immigration are not generally subject to withholding 

tax, and there are no special (favourable) rules. As regards corporate assets, 

liabilities and own funds of immigrating companies, a step-up in the basis is 

granted (which can be seen as symmetrical to the existence of exit taxes on 

an emigrating company). This is currently consistent with the EU’s Anti-Tax 

Avoidance Directive89 (although after March 2019 this Directive is bound to 

no longer apply to the United Kingdom). 

As for corporate emigrations, the United Kingdom does not have a specific 

procedure for allowing the transfer of the registration of a UK incorporated 

company to another country; to achieve this outcome without winding-up 

of the company and transfers of its assets to a new company incorporated 

abroad, some companies resorted to a private Act of Parliament. Typically, 

a private Act of Parliament authorizes the transfer of the relevant company’s 

registered office from the United Kingdom to another country, and it allows 

the English (or Scottish) registrar of companies to delete the company’s 

name from the register and to treat it as not being subject to UK corporate 

legislation. The receiving jurisdiction usually enacts legislation allowing or 

86. HMRC, International Manual, INTM120080.
87. Sec. 249 FA 1994, sec. 18 CTA 2009. 
88. HMRC, Internal Manual, Company Taxation Manual, Residence: inward company 
migration: deemed commencement – specific points, 19 July 2016.
89. Directive 2016/116/EU, art. 5(5)(6).
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facilitating the immigration of such companies from the United Kingdom.90 

The transfer of the registered office, when achieved through this route, 

would determine the outbound transfer of the tax residence if accompanied 

by the transfer of the CMC. Under the Cartesio91 and VALE92 rulings of the 

ECJ – which will apply as long as the United Kingdom has not completed 

its exit from the European Union – the transfer of the registered office is 

bound to be always possible, with cross-border conversion of the legal form, 

if the destination country accepts it. 

The transfer of the tax residence could also be achieved through an out-

bound transfer of the CMC – or of the POEM if a company is regarded as 

resident in the United Kingdom under a DTC – while leaving the registered 

office in the United Kingdom. 

Corporate emigration in any case entails consequences – from the tax law 

viewpoint – both in terms of procedures that need to be followed and in 

terms of applicable exit taxes. In terms of procedures, a company – prior to 

ceasing to be tax resident – must give HMRC advance notice of its intention 

to cease to be UK tax resident, by specifying the time at which it will cease 

to be resident, the amount of tax that will be payable and the arrangements 

which it proposes to make to ensure the payment of tax.93 These arrange-

ments must include provision for the payment of any outstanding PAYE 

tax for which the company is liable, any income tax deducted from pay-

ments made by the company for which it is accountable, any tax deducted 

from payments made to non-resident entertainers or sportsmen or to sub-

contractors in the construction industry, and any tax which the company is 

liable to pay in respect of certain continental shelf profits of non-resident 

persons. For these purposes, tax payable includes interest on overdue tax.94 

The notice should be given at least 2 months before the company intends 

migrating,95 and it needs approval by HMRC; if the approval is given on 

the basis of incomplete information, it is void. If a company becomes non-

resident and does not notify HMRC in advance of making arrangements 

to pay its tax outstanding, it will be liable to a fine of up to the amount of 

the tax payable, which has not yet been paid. If tax remains unpaid by the 

90. Levis, supra n. 6, at 295-299.
91. HU: ECJ 16 Dec. 2008, Case C-210/06, Cartesio, [2008] ECR I – 9641, ECJ Case 
Law IBFD.
92. HU: ECJ 12 July 2012, C-378/10, VALE Epitesi [2012] ECR I – 440, ECJ Case 
Law IBFD. 
93. Sec. 109 (B, F) TMA 1970. 
94. Statement of Practice (SP) 2/90 sets down guidance notes to help companies comply 
with these requirements. 
95. As recommended by SP 2/90. 
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migrating company 6 months from the time it became payable, HMRC can, 

within 3 years of the relevant time, issue a notice stating the amount of tax 

due and requiring the company to pay it. Where an exit charge payment 

plan has been entered into, the relevant time is the later of 1 year and 1 day 

after the end of the accounting period in which the company ceases to be 

UK resident, or the date on which the tax is payable under the plan. When a 

company migrates, it will cease to be within the charge to corporation tax; 

it will therefore be treated as if it has ceased to carry on a trade. 

Exit tax is levied in the form of corporation tax on the latent capital gain 

arising on companies’ assets until the time of migration, and, for this pur-

pose, the company is deemed to have sold and repurchased its chargeable 

assets at market value immediately before migration, except for any assets 

situated in the United Kingdom that are used for a trade that continues to 

be carried on in the United Kingdom through a PE. Specifically, as a result 

of migration, the following will occur: (i) an accounting period will end;96 

(ii) inventory will be treated as disposed of on a cessation;97 (iii) balancing 

allowances and charges will arise on plant and machinery;98 (iv) loan rela-

tionships are deemed to have been disposed of and immediately reacquired 

at fair value;99 (v) derivatives will be treated as assigned and immediately 

reacquired at fair value;100 (vi) intangible fixed assets are treated as disposed 

of and reacquired at market value;101 and (vii) capital assets are deemed to 

have been disposed of and reacquired at market value.102 

As a general rule, exit tax should be paid on migration, but it is possible to 

postpone the charge arising in relation to foreign assets where the migrating 

company is a 75% subsidiary of a UK company, and a joint election is made 

by the companies within 2 years of the migration. Foreign assets are those 

assets situated outside the United Kingdom, and used in or for the purposes 

of a trade outside the United Kingdom (i.e. non-trading and UK situated 

assets not included). 

Furthermore, another exception to the payment of exit tax on migration was 

introduced in the case of companies migrating to EU/EEA Member States, 

to ensure compliance with EU law. The Finance Act 2013103 introduced 

96. UK: Corporation Tax Act 2009, sec. 10(1)(g).
97. Sec. 162 CTA 2009. 
98. UK: Capital Allowances Act 2001, sec. 61.
99. Sec. 333 CTA 2009.
100. Sec. 609 CTA 2009. 
101. Sec. 859 CTA 2009.
102. Sec. 185 TCGA 2009. 
103. Ch. 29 (sch. 49) FA 2013. 



691

(Tax) residence in an international (cross-border) context

provisions allowing migrating companies (whether incorporated in the EEA 

and having CMC in the United Kingdom, or UK incorporated companies 

resident in the United Kingdom under a DTC) to defer payment of corpora-

tion tax on unrealized profits or gains that become chargeable when they 

cease to be resident in the United Kingdom, and become resident for tax 

purposes in another Member State, or when they cease to trade through a 

PE in the United Kingdom. The amount which may be deferred is the dif-

ference between the corporation tax that the company is liable to pay for the 

accounting period, and the amount to which it would be liable if the various 

exit charge provisions mentioned above did not exist. 

An exit charge payment plan needs to be agreed between the company and 

HMRC. The company agrees to pay the deferred liabilities in accordance 

with the plan, together with interest which runs from the normal due date 

for payment to the date it is actually paid. There are two alternative methods 

of payment. The first method is the standard instalment method, whereby 

the tax due is paid in six equal annual instalments. The first instalment is 

due 9 months and 1 day after the end of the accounting period in which 

the migration takes place. Subsequent instalments are due at 12 monthly 

intervals following that date. The second method is the realization method, 

under which the plan must specify all of the relevant assets and liabilities 

held by the company (capital assets, stock, loan relationships, derivatives 

and IFAs), together with the amount of the tax attributable to each of them. 

If this method is followed, the company is required to provide an annual 

report to HMRC, detailing the realization of any assets specified in the plan. 

The tax deferred on chargeable assets is payable on the earlier of the date 

the asset is disposed of or 10 years after the end of the period in which the 

migration took place. 

27.2.3.  Policy issues

Although high-profile cases of tax avoidance have been often reported in 

the media, and, especially over the last 5 years, there has been a stronger 

and stronger stance against all forms of tax dodging (a pressure group has 

even created a “fair tax mark” label to identify companies and organizations 

that are proud to pay their fair share,104 and HMRC’s own settlement with 

multinationals has been criticized for being too generous105), corporate tax 

104. http://www.fairtaxmark.net/ (accessed 15 Nov. 2016).
105. R. Murphy, Google’s tax and the questions it poses for HMRC, Tax Research 
UK, 1 Apr. 2017, http://www.taxresearch.org.uk/Blog/2017/04/01/googles-tax-and-the-
question-it-poses-for-hmrc/ (accessed 15 June 2017). 
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residence does not appear to have been a topic for public debate nor for 

academic debate. The policy paper dealing with aggressive tax planning and 

with the strategies adopted to contrast it,106 mentions neither corporate tax 

residence nor changes of tax residence (although tax residence transfers to 

lower-tax jurisdictions can be one of the strategies to implement aggressive 

tax planning strategies). 

From 2012 to 2015, the public debate focused on cases of US multinational 

groups minimizing their tax liabilities in the United Kingdom – where they 

made a large amount of their sales – by shifting taxable profits away from 

the United Kingdom through inflated payments made by the UK group 

company to their affiliates in other jurisdictions. In particular, the Starbucks 

case attracted attention due to the group paying virtually no UK corporate 

tax for 14 years, and the group – after realizing the reputation damage gen-

erated by these transfer pricing practices – pledged to pay GBP 20 million 

in corporate tax over 2013 and 2014 irrespective of economic performance.107 

Interestingly, Starbucks, after having set up its first subsidiary in Europe 

in the United Kingdom in 1998, had created its Dutch subsidiary in 2003 

and had asserted that its European headquarters were in the Netherlands. 

Its argument was that, since then, the top-level managerial decisions for 

all the European units of the group, including the UK company, had been 

taken in the Netherlands. As a result the POEM, and therefore the tax resi-

dence of the UK’s Starbucks company under the pre-existing DTC between 

the two countries108 was de facto deduced to have been transferred to the 

Netherlands. Nevertheless, this aspect was not dwellt upon and did not seem 

to attract attention. 

Conversely, Starbucks’ announcement in April 2014 that it would move its 

European headquarters to London drew the attention of tax-related research, 

but this focused on the tax implications of the move and considered the 

introduction of major favourable changes in the UK tax system, such as the 

reduction of the corporate tax rate and the new possibilities of opting for 

exemption of foreign profits.109 Again, the attention did not appear to focus 

106. HMRC, Policy Paper: Taxing Multinationals: tackling aggressive tax planning 
through international cooperation, 1 Mar. 2016.
107. The case, together with other cases of US groups shifting profits away from the 
United Kingdom, is examined in detail in: C. Panayi, Advanced Issues in International 
and European Tax Law, (Hart Publishing, 2015), pp. 11-22.
108. A DTC that was subsequently replaced, with effect from 2010, by a new DTC that 
no longer uses the POEM as a tie-breaker rule, but rather a mutual agreement. 
109. R. Murphy, Starbucks, Another exercise in tax avoidance, this time deliberately 
promoted by George Osborne, Tax Research UK, 16 Apr. 2014, http://www.taxresearch.org.
uk/Blog/2014/04/16/starbucks-another-exercise-in-tax-avoidance (accessed 15 Nov. 2016).
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on the ultimate coming back of the POEM, nor of the CMC, of the UK’s 

group company from the Netherlands to the United Kingdom, and possi-

bly the scope for considering this aspect had been removed, as regards the 

POEM, by the choice of mutual agreement as a tie-breaker in the new DTC 

between the United Kingdom and the Netherlands. Overall, at least in the 

authors’ view, the Starbucks case ultimately was a missed opportunity to 

make the tax residence of companies a topic for public debate and for debate 

at academic level, as well as for examining how multinational groups could 

design and modify their tax planning strategy by moving the tax residence 

of entities from the United Kingdom to other jurisdictions and vice versa. 

As a result, it was also a missed opportunity to understand whether and why 

the concerned entities would communicate the issue. 

27.2.4.  Personal position and concluding remarks 

The UK legal framework on corporate tax residence appears to have been 

driven more by the needs of safeguarding the fiscal interest of the state than 

by a desire to ensure legal certainty for the taxpayer. There is complete 

legal certainty for a company as regards the acquisition of corporate tax 

residence by virtue of incorporation in the United Kingdom. However, the 

same degree of legal certainty seems to be lacking for a foreign incorporated 

company as regards the non-existence of corporate tax residence in terms 

of the exact circumstances in which the CMC can be regarded as located 

outside the United Kingdom. 

More specifically, from the case law, it is only clear that a foreign incorpo-

rated company will not be held to be tax resident in the United Kingdom 

if, from its overall governance picture, it unequivocally emerges that high-

level strategic decisions are not taken in the United Kingdom. However, 

the wide range of factors that HMRC uses at its discretion for challenging 

an al legedly foreign tax residence,110 and even the circumstances that the 

distinction between the CMC and POEM as a tie-breaker rule may be dif-

ficult to trace,111 imply that a non-UK incorporated company carrying out 

transactions in the United Kingdom, or having shareholders or directors 

with personal links with the United Kingdom, cannot be, ex ante, sure as to 

when its CMC will be regarded as located outside the United Kingdom. For 

a company, it is therefore much easier to be considered tax resident in the 

United Kingdom than it is to be considered non-tax resident. The examples 

110. Sec. 27.1.2.2.
111. Sec. 27.2.1.



694

Chapter 27 - The United Kingdom

given by HMRC about situations when it would not usually assert that tax 

residence is in the United Kingdom, together with the qualifications made 

by HMRC,112 cannot by definition provide ex ante legal certainty that a 

non-UK registered company will be regarded as non-UK tax resident. This 

would apply unless the company at issue has obtained from HMRC a “non-

statutory clearance”, formulated in a wording that is “clear, unambiguous 

and devoid of qualifications”, to the effect that this company is not tax resi-

dent in the United Kingdom.113 HMRC’s stated availability to discuss with 

companies their tax residence situation certainly leaves scope for obtaining 

“non-statutory clearances” to a higher extent, the higher the degree of infor-

mation given by the company.

Outside the particular case of a company obtaining “non-statutory clear-

ance”, to strike a balance between safeguarding the financial interests of the 

state and providing ex ante legal certainty to taxpayers, it would arguably be 

appropriate to amend the Corporate Tax Act (CTA) 2009 (c4), part 2, chap-

ter 3, dealing with “company residence”,114 by codifying the CMC test and 

by introducing a hierarchical set of criteria to determine through a matrix 

of sequential “automatic tests” whether the CMC of non-UK incorporated 

companies is located within or outside the United Kingdom. In other words, 

the authors propose introducing a “Statutory Residence Test for non-UK 

incorporated companies”, similar to the statutory residence test (SRT) that 

has been in force for individuals’ tax residence since 6 April 2013.115 For 

example, a first “automatic UK corporate residence test” for such companies 

could be: “Board meetings held in the United Kingdom with high-level 

decisions recorded in the board minutes as decisions taken at the meet-

ing” (which could lead to the CMC being regarded as always in the United 

Kingdom). If that test were not met, an “automatic overseas corporate tax 

residence test” (which could always exclude UK corporate residence) could 

be “No single director having the statutory power to make a high-level deci-

sion present in the United Kingdom during the tax year”. For companies 

meeting neither the “first automatic UK corporate tax residence test” nor 

the “automatic overseas corporate tax residence test”, other steps – to be 

taken in hierarchical order – could be introduced to identify or to exclude 

the presence of a CMC in the United Kingdom.

This change would certainly offer legal certainty to corporate taxpayers, to 

the same extent as the fulfilment of the conditions for “automatic UK tests” 

112. Sec. 27.1.2.
113. Id.
114. Sec. 14 CTA 2009.
115. Ch. 29 (sch. 45) FA 2013.
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and for “automatic overseas tests” set out by the SRT. However, the fact 

that the United Kingdom has embraced a broadly territorial corporate tax 

system – and that, most probably, it will maintain this system or turn it into a 

completely territorial system, in order to appear as an attractive jurisdiction 

for potential inward corporate taxpayers – implies that, for companies, the 

difference between residence taxation and source taxation might possibly 

completely disappear in the United Kingdom. Consequently, there would 

be a shift in the focus, for this jurisdiction, on the prevention of avoidance 

of UK-source taxation, a shift in which the introduction of the DPT in 2015 

has been a significant move. 
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United States*

Omri Marian**

28.1. Corporate residence in the domestic context

28.1.1.  Civil law, corporate law and other non-tax areas

A corporation is subject to the state of incorporation’s laws controlling cor-

porate governance and management (for purposes of this report, the term 

“state” refers to one of the 50 states in the United States; otherwise, refer-

ences are made to federal courts or laws).1 The rationale is that incorpora-

tion in a particular state affords the corporation the benefits and protec-

tions of that state’s laws. Historically, such rationale made sense. During 

most of the 19th century, states enjoyed territorial monopolies on corpo-

rate law. 2 Corporate charters were granted by special legislative acts of the 

states.3 It was therefore “generally understood that a corporation’s legal 

standing reached only to the borders of the incorporating state” and that “a 

corporation existed only within the borders of the sovereign that created 

it”.4 Such a rationale is obviously obsolete today, as incorporation is freely 

available, requires no state legislative action, and since corporations transact 

beyond the geographical borders of the state of incorporation.

For purposes of US private law, it is functionally helpful to think of cor-

porate “legal existence” in terms of “jurisdiction”, rather than in terms of 

* In December 2017 – after this chapter had been drafted – the United States Congress 
passed a comprehensive tax reform bill. While the new law does not change corporate 
residence provisions, other provisions in the bill significantly affect some of the issues 
discussed herein, particularly in sec. 28.1.2.1.3. (discussing the federal tax implications of 
corporate tax residence).
** University of California, Irvine School of Law. Joseph O’Brien provided valuable 
research assistance. Any errors or omissions are my own.
1. For a more thorough discussion on corporate residence under private law in the 
United States, see Y. Brauner, United States, in Residence of Companies under Tax Treaties 
and EC Law sec. 23.1. (G. Maisto, ed., IBFD 2009). 
2. F. Tung, Before Competition: Origins of the Internal Affairs Doctrine, 32 J. Corp. 
L. 33, p. 46 (2006).
3. Id.; A.K. Mehrorta, The Public Control of Corporate Power: Revisiting the 1909 
U.S. Corporate Tax from a Comparative Perspective, 11 Theoretical Inq. L. 497, p. 515 
(2010).
4. Tung, supra n. 2, at p. 55.
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“residence”. Meaning, the relevant question is when can a state or federal 

court assert jurisdiction over a corporation? In order for an enforceable 

judgment to be entered, both personal jurisdiction over the corporation, as 

well as subject matter jurisdiction over the controversy at issue, must be 

satisfied.

28.1.1.1.  Personal jurisdiction over corporations and 
the “minimum contacts” doctrine

Personal jurisdiction refers to the authority of a court “to enter a judgment 

that is binding on the particular defendant involved”.5 Personal jurisdiction 

may be “general” or “specific.” General jurisdiction extends to “any cause 

of action – even if unrelated to defendant’s activities within the state”.6 

Specific jurisdiction is case-linked, which means that specific personal juris-

diction is “analyzed by looking at defendant’s specific contacts with the 

forum state as they relate to or arise from the cause(s) of action”.7

Historically, personal general jurisdiction over corporations was based on 

domicile, which in turn referred to the place of incorporation or the corpora-

tion’s principal place of business.8 Over the years, judicial doctrines have 

developed to allow the assertion of personal jurisdiction over out-of-state 

corporations. Importantly, however, the assertion of personal jurisdiction is 

constrained by the constitutional requirement of due process.9 Courts have 

interpreted this constraint to require that an out-of-state corporation hold 

sufficient “minimum contacts” within the jurisdiction,10 so that an exercise 

of jurisdiction over the corporation is reasonable and “does not offend tradi-

tional notions of fair play and substantial justice”.11 The minimum contacts 

threshold is met where a corporation “has ‘substantial’ or ‘continuous and 

systematic’ contacts with the forum state, even if the case is unrelated to 

5. J.H. Friedenthal, M.K. Kane & A.R. Miller, Civil Procedure 4th ed., p. 9 (2005).
6. J.M. Wagstaffe, Rutter Group Practice Guide: Federal Civil Procedure Before Trial 
National Edition, Prac. Guide Fed. Civ. Proc. Before Trial (Nat Ed.) ch. 3-E (2016).
7. Id.
8. L. Brilmayer, J. Haverkamp & B. Logan, A General Look at General Jurisdiction, 
66 Tex. L. Rev. 721 (1988).
9. US: SC, 27 June 2011, Goodyear Dunlop Tires Operations, S.A. v. Brown, 564 
U.S. 915, 918 (“A state court’s assertion of jurisdiction exposes defendants to the State’s 
coercive power, and is therefore subject to review for compatibility with the Fourteenth 
Amendment’s Due Process Clause”).
10. Id.
11. US: SC, 3 Dec. 1945, International Shoe Co. v. State of Wash., Office of Unemployment 
Compensation and Placement, 326 U.S. 310, 316; US: SC, 24 Apr. 1984, Helicopteros 
Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 414.
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those contacts”.12 Where the extent of a corporation’s contact with the forum 

state is a one-time meeting, the Supreme Court has held the exercise of gen-

eral jurisdiction to be improper.13 However, where a corporation’s contacts 

include making sales, soliciting or engaging in business, designating an 

agent for service of process, holding a licence or incorporating in the state, 

among others, general jurisdiction is found to be proper.14 Courts take into 

account the “[l]ongevity, continuity, volume, economic impact, physical 

presence, and integration into the state’s regulatory or economic markets,” 

in determining whether an exercise of general jurisdiction is proper.15

If a corporation’s minimum contacts are sufficient to subject the corporation 

to the court’s general jurisdiction, courts then use five factors to determine 

whether such an exercise is reasonable: (i) the burden on the defendant; (ii) 

the forum state’s interest in the dispute; (iii) the importance of the chosen 

forum to the plaintiff’s interest in obtaining relief; (iv) the most efficient 

forum for judicial resolution of the dispute; and (v) the “shared interest of 

the several States in furthering fundamental substantive social policies”.16 

States may also assert personal jurisdiction (either general or specific) over 

out-of-state corporations through “long-arm statutes”. Again, such an exer-

cise of jurisdictional power is subject to due-process limitations. Long-

arm statutes typically deem a non-resident corporation amenable to suit 

within the state if the corporation “transacts business” within a state. States 

define this standard differently, and there is no one authoritative defini-

tion of what constitutes a corporation acting as such. However, the Revised 

Model Business Corporation Act provides a list of various activities that do 

not constitute “transacting business” for the purpose of long-arm statutes.17 

Some states use a narrow approach in their long-arm statutes, which permits 

an exercise of jurisdiction over a non-resident corporation if the corporation 

meets certain criteria of actions. For example, New York’s long-arm statute 

permits an exercise of personal jurisdiction over a non-resident corpora-

tion if the corporation “transacts any business within the state”, “commits 

a tortious act within the state,” or “regularly solicits business” within the 

12. US: COA, 11 Jan. 2006, Tuazon v. R.J. Reynolds Tobacco Co., 433 F. 3d 1163, 
1171.
13. Helicopteros (1984), supra n. 11, at p. 416.
14. Tuazon (2006), supra n. 12 at p. 1172.
15. Id.
16. Id., at p. 1175.
17. American Bar Association, Revised Model Business Corporation Act, § 15.01(b) 
(2010) (including “maintaining, defending, or settling any proceeding”, “maintaining 
bank accounts” and “selling through independent contractors”, among others).
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state, among other criteria.18 Other states, such as California, have a broader 

approach, which subjects a corporation to personal jurisdiction so long as 

such an exercise does not violate the US Constitution.19

The effect of a “long-arm statute” also extends to the personal jurisdiction 

of federal courts. Under a long-arm statute of a federal court’s state of situs, 

that federal court may “exercise personal jurisdiction on any basis (consis-

tent with state law) allowable under the US Constitution”.20

28.1.1.2.  Subject matter jurisdiction and the importance of 
corporate “citizenship”

Subject matter jurisdiction addresses the question of whether the court 

has “the power or competence to decide the kind of controversy that is 

involved”.21 Various state, federal and constitutional provisions attach sub-

ject matter jurisdiction to various courts, on various matters. It is beyond the 

scope of this report to explore such rules in detail. The discussion herein is 

limited to subject matter jurisdiction in state versus federal courts, on gen-

eral matters (particular subject matters that are adjudicated in specialized 

courts, such as tax courts and bankruptcy courts, are not considered herein).22

Generally speaking, state courts have general subject matter jurisdiction 

and may hear “all causes of action unless there is a statute denying them 

subject matter jurisdiction”.23 The question of corporate “citizenship” is of 

relatively little importance in such a context. 

Corporate citizenship, however, plays an important role in establishing 

subject matter jurisdiction over corporations in federal courts. Unlike state 

courts, federal courts can exercise jurisdiction only if explicitly authorized. 

Federal court subject matter arises either in cases of “federal question juris-

diction” or “diversity jurisdiction”. Federal question jurisdiction refers to 

cases where the legal question arises under “the constitution, laws, and 

treaties of the United States”.24 Diversity jurisdiction refers to a federal 

18. US: N.Y. C.P.L.R. § 302.
19. US: Cal. Civ. Proc. § 410.10.
20. Wagstaffe, supra n. 6, at ch. 3-E.
21. Friedenthal, Kane & Miller, supra n. 5.
22. For an interesting discussion of US bankruptcy court jurisdiction over corporations, 
see O. Couwenberg & S.J. Lubben, Corporate Bankruptcy Tourists, 70 Bus. Law. 719 
(2015). 
23. E. Chemerinsky, Federal Jurisdiction 5th ed., p. 265 (2007).
24. Id. at p. 270.
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court’s “authority to adjudicate suits between citizens of different states”. It 

is in the context of “diversity jurisdiction” that the corporate “citizenship” 

question is most relevant.

In order for a corporation to be subject to a federal court’s diversity jurisdic-

tion, two standards must be met: (i) the amount in controversy must exceed 

USD 75,000;25 and (ii) the controversy must arise between either: (a) citi-

zens of different states; (b) citizens of a state and citizens or subjects of a 

foreign state; (c) citizens of different states and in which citizens or subjects 

of a foreign state are additional parties; or (d) a foreign state as plaintiff and 

citizens of a state or of different states.26

Federal law specifically defines corporate “citizenship” for such purposes. 

A corporation is a citizen in its state of incorporation or in the state of its 

principal place of business.27 A corporation can therefore have two (but 

not more than two) citizenships.28 If either of the corporate citizenships is 

in the same state as the state of the other party’s “citizenship”, then there 

is no “diversity” and therefore no subject matter jurisdiction. A corpora-

tion’s principal place of business has been interpreted for this purpose to be 

the corporation’s “nerve center” or where “its officers direct, control, and 

coordinate the corporation’s activities”.29 The corporation’s nerve centre is 

typically the location of its headquarters, but not simply a place where board 

meetings are held.30 A subsidiary of a parent corporation that is incorporated 

as a separate entity is deemed to have its own principal place of business, 

separate from that of the parent corporation.31 Additionally, the residence 

of a corporation’s officers or shareholders has no bearing on the corpora-

tion’s status.32

25. US: 28 U.S.C. § 1332(a).
26. Id.
27. Id.
28. Id.
29. US: SC, 23 Feb. 2010, Hertz Corp. v. Friend, 559 U.S. 77, 92.
30. Id.
31. US: COA, 1 June 1972, Quaker State Dyeing & Fishing Co. v. ITT Terryphone 
Corp., 461 F.2d 1140, 1142.
32. US: DC, 10 July 1924, Knutson v. Campbell River Mills, 300 F. 241; US: SSC, 
27 Feb. 1913, McKendrick v. Western Zinc Mining Co., 165 Cal. 24, 29.
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28.1.2.  Tax law

28.1.2.1.  Corporate tax residence under federal tax law

The US approach to corporate tax residence is exceptionalist, both in terms 

of defining “corporations” (meaning, entities subject to entity-level tax), as 

well as in defining the residence of such entities. 

28.1.2.1.1.  Entity classification: “Check the box”

Prior to 1996, there were no clear tax classification rules for business 

entities under US tax law. Instead, entity classification followed a “resem-

blance test” prescribed by the Supreme Court in Morrisey v. Commissioner 
(1935).33 Under the resemblance test, the Internal Revenue Service (IRS) 

had to consider, for each entity, the existence of six corporate traits: (i) the 

existence of associates or members; (ii) whether an objective to carry on 

a business for profit existed; (iii) whether the entity had continuity of life 

separate from that of its members; (iv) the existence of centralized manage-

ment; (v) the existence of limited liability; and (vi) whether interests in the 

entity were freely transferable. A determination on entity classification – a 

corporation or a pass-through – derived from an analysis of all of these fac-

tors. The result was an enormous administrative burden: on taxpayers, who 

spent considerable efforts drafting lengthy articles of association in order to 

qualify for a specific tax treatment, and on the IRS, in examining entities. 

Entity tax classification was a frequently litigated issue.

The administrative issue was largely resolved in 1996, when the US 

Department of the Treasury gave up the substantive entity classification 

approach in favour of formal rules, by introducing the “Check The Box” 

(CTB) regulations.34 Under the CTB regulations, certain entities specifically 

enumerated (including corporations incorporated under the laws of one of 

the 50 states, as well as a long list of entities created under foreign law)35 

are treated as corporations for tax purposes (so called per se corporations). 

Other entities may elect their classification (that is “check the box” on a 

form submitted with the IRS), if they are “eligible”.36 “Eligible entities” are, 

generally, “business entities” that are not classified as “trusts” and are not 

33. US: SC, 16 Dec. 1935, Morrissey v. Commissioner, 296 U.S. 355.
34. US: Treasury Regulation (Treas. Reg.) §§ 301.7701-1 to 301.7701-3.
35. US: Treas. Reg. § 301.7701-2(b)(8).
36. US: Treas. Reg. § 301.7701-2(a).
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subject to a specific tax treatment under the Internal Revenue Code (IRC).37 

Business entities are generally entities recognized as separate from their 

owners, which in turn requires the entity to engage in a business with the 

intention to derive profit.38

Eligible entities can elect whether to be treated as a corporation or as a 

“pass-through” entity for tax purposes. Single member pass-through entities 

will be disregarded for US tax purposes.39 If an entity that is eligible to make 

an election fails to do so within 75 days of its creation,40 certain default rules 

apply to determine the classification of the entity.41

The CTB regulations introduced multiple planning opportunities that make 

use of “hybrid entities” (an entity treated as opaque for tax purposes of 

one jurisdiction, but tax-transparent for the purposes of another). The rest 

of the discussion in this report assumes that the entities at issue are either: 

(1) per se corporations; (2) eligible entities that have elected to be treated 

as corporations for US federal income tax purposes; or (3) eligible entities 

that have failed to make an election and defaulted into US corporate clas-

sification.42 

28.1.2.1.2.  Corporate residence: Place of incorporation

The “form over substance” approach to entity classification also applies 

in the context of corporate tax residence. Under the IRC, a corporation is 

considered “domestic” for tax purposes if it is “created or organized in the 

United States or under the law of the United States or of any State”.43 All 

other corporations are regarded as “foreign” for tax purposes.44

This place of incorporation (POI) test has been in place ever since the 

introduction of corporate tax to the US tax system through the Tariff Act 

37. Id. An example of such “specific treatment entity” would be a real estate investment 
trust (REIT).
38. US: Treas. Reg. § 301.7701-1(a).
39. US: Treas. Reg. § 301.7701-3(b).
40. US: Treas. Reg. § 301.7701-3(c)(1)(3).
41. US: Treas. Reg. § 301.7701-3(b).
42. See US: Treas. Reg. § 301.7701-3(b). This would generally be the result if all 
members of an entity were accorded limited liability under the laws of the jurisdiction in 
which the entity is organized.
43. US: Internal Revenue Code (IRC) § 7701(a)(4).
44. US: IRC § 7701(a)(5).
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of 1909,45 although, initially, only by implication. The 1909 Act did not 

explicitly define the terms “domestic” or “foreign” corporation. Instead, 

taxing jurisdiction applied to “any corporation … organized under the laws 
of the United States or of any State or Territory of the United States …, or 

organized under the laws of any foreign country and engaged in business in 

any State or Territory of the United States” (emphasis added).46 In the case 

of corporations organized under the laws of foreign countries, however, 

the tax only applied to net income “from business transacted and capital 

invested within the United States”.47 Therefore, the 1909 Act created the 

basic scheme found in US tax law today: corporations incorporated in the 

United States are subject to taxation on their worldwide income, while cor-

porations incorporated outside the Unites States are generally subject to 

US tax only on US-source income. An explicit definition of domestic and 

foreign corporations based on the POI test was added to US law in 191748 

and has remained largely unchanged ever since.

Historically, the POI tax residence test made much sense. As noted, during 

much of the 19th century, states had territorial monopolies on corporate 

law.49 Consequently, it was accepted that a corporation, as a separate entity, 

“[could] not be taxed except by the state which created it”50 and that states 

could tax foreign corporations only on “the privilege of acting” within the 

taxing state’s territory.51 At the time, corporations’ geographical reach was 

indeed limited. “Businesses transacted primarily in local product, labor, 

and capital markets, and rarely had operations out-of-state.” 52 State-level 

corporate taxation had even been justified, among other reasons, on admin-

istrative grounds, noting the advantage of the state over the federal gov-

ernment in taxing locally operated businesses.53 In fact, many state laws 

required that corporations chartered under state acts operate in the state that 

created them. “Corporations and legislatures expected – and legislatures 

45. US: Tariff Act of 1909, 36 Stat. 11. For a discussion on the history of the POI test in 
the United States, see O. Marian, The Function of Corporate Tax Residence in Territorial 
Systems, 18 Chap. L. Rev. 157, pp. 167-174 (2014).
46. US: Tariff Act of 1909, ch. 6, § 38, 36 Stat. 11, 112. 
47. Id.
48. US: War Revenue Act of 1917, ch. 63, § 200, 40 Stat. 300, 302.
49. Supra n. 2, n. 3 and n. 4 and accompanying text. 
50. J.H. Beale, The Law of Foreign Corporations and Taxation of Corporations both 
Foreign and Domestic p. 619 (1904).
51. Id.
52. Tung, supra n. 2, at p. 49. See also, T.R. Navin & M.V. Sears, The Rise of a Market 
for Industrial Securities, 1887-1902, 29 Bus. Hist. Rev. 105, p. 107 (1955) (noting that 
until 1880 the US economy was “typified by small single-plant companies serving limited 
markets”). 
53. Mehrotra, supra n. 3, at p. 516.
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sometimes mandated  – that corporations would have significant operations 

in the incorporating state, which officers and directors would be residents 

of that state, and that    shareholders’ and directors’ meetings would be held 

in the state.”54 The functional result was a geographical convergence – in 

the United States – of the place of residence of shareholders, the residence 

of managers,55 the place of incorporation and the place where the corpora-

tion did business. Therefore, regardless of whether one justifies corporate 

taxation on the basis of the benefits of incorporation, as an attempt to tax 

shareholders, as an attempt to impose a burden on corporate managers or 

as an attempt to tax corporate income at the source – all of these aims 

were functionally fulfilled under the 19th-century POI test. Obviously, in 

the modern era of decentralized multinational corporations, such functional 

justification no longer stands.56 Unfortunately, the law defining corporate 

tax residence remains unchanged. 

Unlike most other countries, the United States does not use alternative 

tax residence tests for corporations. So-called substantive connecting fac-

tors are not considered. The POI test is the sole determinant. Obviously, 

such a formal residence definition creates a de facto electivity of corporate 

residence,57 which in turn creates multiple planning opportunities for tax-

payers. As a result, in multiple places within the tax code and tax treaties, 

one could observe the “back-door” introduction of “substantive” residence 

considerations. This is usually done through anti-abuse rules intended to 

counteract the bizarre outcomes of a completely formal tax residence test. 

Most prominently, such an approach is evident in US tax treaties’ limitation 

on benefits (LOB) articles and in a flurry of “anti-inversion” rules aimed at 

combating corporate expatriations (known as inversions). Both issues are 

discussed in some detail below. 

28.1.2.1.3.  The federal tax implications of corporate residence

Under the basic scheme of US tax law, domestic corporations are subject to 

tax on their worldwide income.58 The IRC prescribes a “progressive” rate 

structure on corporate income. However, such progressivity is functionally 

54. Tung, supra n. 2, at pp. 56-57.
55. Id. at p. 56.
56. See O. Marian, The Function of Corporate Tax-Residence in Territorial Systems, 
supra n. 45. 
57. For a discussion on the electivity of corporate tax residence, see D. Shaviro, The 
David R. Tillinghast Lecture: The Rising Tax-Electivity of U.S. Corporate Residence, 64 
Tax L. Rev. 377 (2011).
58. US: IRC § 11(a).
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moot, since the highest marginal rate becomes applicable at a very low 

profit level. As a result, almost all corporate profits are subject to a 35% 

corporate tax rate.59 

To relieve potential double taxation, domestic corporations can claim a for-

eign tax credit (FTC) on account of foreign tax paid in respect of foreign-

source income.60 Such credit offsets the US corporate tax liability on a one-

to-one basis. If certain requirements are met, domestic corporations can also 

claim credit for foreign taxes paid by foreign corporate subsidiaries, upon 

distribution of the subsidiaries’ earnings.61 The FTC is generally limited to 

the amount of tax that would have been paid in the United States on such 

foreign-source income.62

Domestic corporations that operate internationally through foreign subsid-

iaries can defer income recognition until earnings are repatriated, provided 

they do not run afoul of the controlled foreign corporation (CFC) rules.63 A 

CFC is any foreign corporation in which “US shareholders” own more than 

50% in vote or value.64 For that purpose a US shareholder is any US person 

(including a domestic corporation) holding 10% or more of the vote in a 

foreign corporation.65 Generally speaking, passive income earned by a CFC 

is immediately taxable to the CFC’s US shareholders, regardless of whether 

the income is distributed.66 Active income earned by the CFC is generally 

not taxed until repatriated to the United States. Multiple exceptions to the 

CFC regime exist, and the CTB regulations have introduced a multitude of 

planning opportunities to avoid the limitations of the CFC regime. Today, 

most academic commentators in the United States consider the CFC regime 

to be ineffective at preventing income sheltering in low-tax jurisdictions.67 

Perhaps the most damning example of the CFC’s regime futility is the fact 

59. US: IRC § 11(b).
60. US: IRC § 901(a), (b)(1).
61. US: IRC § 902.
62. US: IRC § 904(a).
63. The CFC rules are codified in US: IRC §§ 951 through 965, also known as “Subchapter 
F” of the IRC.
64. US: IRC § 957(a).
65. US: IRC § 951(b).
66. US: IRC § 951(a); “Passive Income” is this report’s generic term referring to the 
multitude types of incomes, known as “subpart F” income. Subpart F income is defined 
in US: IRC § 952. 
67. See, e.g., J.C. Fleming Jr., R.J. Peroni, & S.E. Shay, Worse Than Exemption, 59 
Emory L. J., 79, p. 93 (2009) (CFC “provisions do not reach substantial amounts of low-
taxed foreign source earnings.”); L. Lokken, Whatever Happened to Subpart F? U.S. 
CFC Legislation after the Check-the-Box Regulations, 7 Fla. Tax Rev. 186, p. 210 (2005) 
(concluding that “subpart F has fallen increasingly short of the goal of curbing tax haven 
sheltering”).
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that US multinational corporations are currently estimated to hold about 

USD 2.6 trillion (!) in foreign subsidiaries,68 about half of which is cash. 

Most of such foreign-held earnings were never (or only lightly) taxed.

Foreign corporations are generally taxed in the United States only on 

US-source income under one of two regimes. The first regime applies pri-

marily to active business income. If a foreign corporation is engaged in a 

US trade or business (USTOB), US tax will be imposed on effectively con-

nected income (ECI) with such USTOB. Such tax is imposed on net ECI at 

the same rates otherwise applicable to domestic corporations (i.e. 35%).69

The term US trade or business is not exhaustively defined under the IRC. 

There are only two clear-cut codified rules: the rendering of personal ser-

vices in the United States will generally give rise to a USTOB,70 while 

trading in securities for one’s own account or for the benefit of another (pro-

vided that the trading is not facilitated through a US office) will generally 

not give rise to a USTOB.71 For all other types of US activities, case-based 

facts and circumstances tests apply. Generally, a foreign corporation will be 

considered to have a USTOB if the foreign corporation’s US activities are 

“considerable continuous and regular”.72 A USTOB may also be imputed to 

a foreign corporation through a US agent.73

Courts have frequently considered the meaning of the “considerable con-

tinuous and regular” test. The standard is generally understood to have an 

extremely low threshold. For example, in Lewenhaupt (1953), employing 

a US agent to manage four real estate properties was ruled to constitute 

a USTOB. Physical presence in the United States (for example, though a 

branch office) will also weigh heavily towards finding that a USTOB exists,74 

but it is not necessary. In one case, selling inventory in the United States on 

a regular basis through a US third party was found to constitute a USTOB, 

even though the seller was not physically present in the United States.75 

On the other hand, if the sole function performed in the United States is 

68. See House Ways & Means Committee Press Release, Joint Committee on Taxation 
Estimates Even More Foreign Earnings from U.S. Companies Stranded Overseas (29 Sept. 2016).
69. US: IRC § 882.
70. US: IRC § 864(b)(1).
71. US: IRC § 864(b)(2).
72. US: TC, 23 Apr. 1953, Lewenhaupt v. Commissioner, 20 T.C. 151, 163.
73. Id.
74. US: COA, 3 Apr. 1942, Piedras Negras Broadcasting v. Commissioner, 127 F.2d 
260.
75. US: TC, 17 Jan. 1955, Handfield v. Commissioner, 23 T.C. 633.
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“ministerial and clerical in nature”, it will not give rise to a USTOB.76 This 

low USTOB standard set by the courts is used as leverage by US tax treaty 

negotiators. The “permanent establishment” standard in US tax treaties is 

understood to be a higher threshold than the USTOB standard and serves 

as an incentive for foreign countries – with residents actively operating in 

the United States – to enter into a bilateral tax treaty with the United States.

If a foreign corporation is determined to have a USTOB, the analysis turns 

to the question of whether any of the income earned by the corporation is 

effectively connected (that is, ECI) with such a USTOB. Generally, only 

US-source income may be considered ECI with a USTOB.77 If the corporate 

income is indeed from US sources, the question turns to whether the income 

is passive or active. Passive income from US sources (such as royalties, 

interest or dividends) will generally be considered ECI if it is derived from 

assets used in the conduct of a US trade or business, or if activities within 

the United States were material to the generation of income.78 All other 

(active) income from US sources will be considered ECI with a USTOB 

(this is known as the “residual force of attraction” rule).

Foreign corporations with a USTOB may also be subject to the branch prof-

its tax (BPT).79 Generally speaking, BPT is a 30% gross tax (that may be 

reduced by a treaty) imposed on the “dividend equivalent amount”. A divi-

dend equivalent amount generally refers to a net reduction in the branch’s 

US assets.

The second regime under which foreign corporations may be taxed in the 

United States is a gross tax applied to fixed and determinable, annual or 

periodic (FDAP) income. FDAP income received by foreign corporations 

from US sources is subject to a withholding tax in the United States at a 

gross rate of 30%, provided the income is not effectively connected with 

a USTOB.80 In many cases, a tax treaty would apply a reduced rate. The 

IRC also contains many exemptions from FDAP taxation. For example, it is 

76. US: COA, 10 Aug. 1960, Commissioner v. Spermacet Whaling and Shipping Co., 
281 F.2d 646.
77. US: IRC §864(c)(4); except in rare instances in which income is of foreign source, 
but nonetheless attributable to a US office. However, see US: IRC §865(e) (enacted after 
US: IRC §864(c)(4)). This section makes §864(c)(4) largely moot, since under §865(e) 
income attributable to a US office will be, in most cases, US source income.
78. US: IRC § 864(c)(2).
79. US: IRC § 884.
80. US: IRC § 881. This means that a foreign corporation may be subject to FDAP 
withholding even if it has a USTOB, but the FDAP income is not effectively connected 
with that USTOB.
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worth noting that most US-source interest income received by foreign non-

bank corporations is exempt from FDAP withholding, provided the lender 

and the borrower are unaffiliated.81

28.1.2.2.  Corporate residence under state tax law and 
the “substantial nexus” principle

Individual US states may impose their own taxes on net corporate income. 

Such taxes may be quite substantial. Forty-four states currently impose 

some form of corporate income tax, at rates ranging from 4% to 12%.82 

Significantly, US tax treaties exclude from their scope state and local taxes.83 

This is in stark contrast to the OECD Model, which extends the scope of 

taxes covered to taxes imposed by “political subdivisions or local authori-

ties” of the contracting state.84 This means that corporate taxes paid to a US 

state (as opposed to federal income taxes) are unlikely to be accorded relief 

under a treaty and will be borne in full by a foreign corporation, unless 

relieved by the domestic tax laws of the corporation’s state of residence.

It is impossible to discuss in detail the varied laws of all 50 states in the 

context of this report. However, some unifying principles can be observed. It 

is well established that states may tax corporations domiciled in that state.85 

The most relevant question in regard to states’ ability to tax out-of-state 

corporations is the “nexus” question.86

State taxation of corporate income is subject to two constitutional “nexus” 

constraints. The first is the due-process “minimum contacts” requirement, 

81. US: IRC § 881(c).
82. For a recent survey, see Tax Foundation, State Corporate Income Tax Rates and 
Brackets for 2016, available at: http://taxfoundation.org/article/state-corporate-income-
tax-rates-and-brackets-2016. 
83. Art. 2(1)-(2) US Model, Technical Explanation (2006); the United States’ most 
recent version of the model technical explanation explicitly states that “state and local 
taxes are not covered by the Convention”. For a thorough discussion on the exclusion of 
state and local taxes from US bilateral treaties, see O. Marian & Y. Brauner, United States, 
in Departures from The OECD Model and Commentaries: Reservations, Observations 
and Positions in EU Law and Tax Treaties sec. 17.2.2.2. (G. Maisto, ed., IBFD 2014).
84. Art. 2(1) OECD Model (2010).
85. US: SC, 1 March 1937, New York ex rel. Cohn v. Graves, 300 U.S. 308, 312-313 
(“That the receipt of income by a resident of the territory of a taxing sovereignty is a tax-
able event is universally recognized. Domicile itself affords a basis for such taxation.”).
86. For a recent, thorough discussion (and critique) of nexus principles under corporate 
tax laws of US states, see A. Thimmesch, The Illusory Promise of Economic Nexus, 13 
Fla. Tax Rev. 157 (2012).
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discussed above in the context of private law.87 In addition, courts have found 

the dormant commerce clause88 to prescribe a separate nexus requirement,89 

under which states may only tax businesses with a “substantial nexus” in 

that state.90 While the “minimum contacts” due process requirement does 

not necessarily require a physical presence in the state, the Supreme Court 

has asserted, in a sales tax case, that the substantial nexus approach under 

the dormant commerce clause does.91 It remains unclear, however, whether 

such a physical presence requirement extends to other state taxes, such as 

corporate taxes.92 In the context of state corporate taxes, most commenta-

tors, as well as many states, interpret the substantial nexus requirement to 

require “economic” (rather than physical) nexus in the state.93 Economic 

nexus refers to “a substantial economic presence” under which “any cor-

poration that regularly exploits the markets of a state should be subject to its 

jurisdiction to impose an income tax even though not physically present”.94 

This, in turn, requires “an examination of both quality and quantity of the 

company’s economic presence”.95 There is no “clear formulation for how 

the test is applied”,96 with different states applying different standards.

87. Supra n. 9, n. 10, n. 11, n. 12, n. 13, n. 14, n. 15 and n. 16 and accompanying text. 
88. Under the US Constitution, Congress has the power to regulate interstate commerce, 
see US: U.S.C.A. Const. Art. I § 8, cl. 3. This implies (hence, by implication a “dormant 
clause”) a restriction on the ability of states to interfere in interstate commerce. 
89. US: SC, 26 May 1992, Quill Corp. v. North Dakota, 504 U.S. 298 (determining 
that the two nexus requirements are distinct from each other).
90. US: SC, 7 March 1979, Complete Auto Transit. Inc. v. Brady, 430 U.S. 274, 277.
91. Quill (1992), supra n. 89, at p. 302.
92. Thimmesch, supra n. 86, at p. 165 (the debate revolves around whether “a taxpayer 
must have a physical presence in a state or whether ‘economic’ presence suffices”).
93. See J.R. Hellerstein & W. Hellerstein, State Taxation 3rd ed. & Supp., ¶ 6.11 (2016) 
(“In most states where the issue has been addressed, courts, administrative tribunals, and 
tax administrators have embraced … [the] theory that an economic rather than a physical 
presence can satisfy the Commerce Clause’s ‘substantial nexus’ requirement”).
94. US: SSC, 6 July 1993, Geoffrey, Inc. v. South Carolina Tax Comm’n, 313 S.C. 15, 
cert. denied, US: SC, 29 Nov. 1993, 510 U.S. 992.
95. See Thimmesch, supra n. 86, at pp. 177-178.
96. Id., at p. 181.
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28.2. Tax residence in the international context

28.2.1.  Tax residence under tax treaties

28.2.1.1.  Corporate tax residence and US tax treaty policy

While US tax treaties are largely aligned with the OECD Model Convention,97 

the United States historically maintained certain unique treaty policies, 

including in the context of corporate tax residence.98 The United States 

has published a model treaty since 1976.99 The Model has been updated 

on several occasions, with the most recent major revision published 

in February 2016 (the 2016 Model).100 The 2016 Model is still very recent. 

Even though the corporate residence article in the 2016 Model confirms 

recent practices in US treaty negotiations, many US treaties currently in 

force still follow the corporate tax residence provision contained in the US 

Model Treaty of 2006 (the 2006 Model).101 Hence, both corporate residence 

articles of the 2006 Model and the 2016 Model are discussed below.

Under the 2006 Model (and most US treaties currently in force), the POI 

test remains the controlling factor. If a corporation is a resident in both 

contracting states (a “dual-resident corporation”), it is deemed resident in 

the state of its place of incorporation.102 In case a dual-resident corporation 

is incorporated in both states, corporate tax residence for purposes of the 

treaty may be determined by the contracting states’ competent authorities.103 

Competent authorities are not required to solve dual-corporate residence 

conflicts, but merely to “endeavor to determine the mode of application 

of the Convention to such [dual-resident] company”.104 If no agreement 

is reached, the dual-resident corporation is not considered to be a resident 

in any state for purposes of claiming treaty benefits. Notwithstanding the 

denial of treaty benefits, the corporation may still be considered a resident in 

the United States for other purposes of the treaty, such as non-discrimination 

97. OECD Model Tax Convention on Income and on Capital (22 July 2010), hereinafter: 
OECD Model.
98. See Marian & Brauner, supra n. 83. 
99. US: 41 Fed. Reg. 20, 427 (1976).
100. United States Model Income Tax Convention (17 Feb. 2016), hereinafter: US Model 
(2016). 
101. United States Model Income Tax Convention (15 Nov. 2006), hereinafter: US Model 
(2006).
102. Art. 4(4) US Model (2006).
103. Id.
104. Id.
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provisions.105 Such a dual-resident corporation may also still be considered a 

tax resident in the United States for purposes of tax provisions not discussed 

in the treaty, such as withholding provisions.106 

The 2016 Model eliminated both the POI tie-breaking rule, as well as the 

competent authority procedure. Instead, the 2016 Model introduces a clear-

cut rule under which corporations that are resident in both contracting states 

“shall not be treated as a resident of either Contracting State” and as such 

are denied treaty benefits.107 While such revision may seem like a significant 

departure from past practices, it probably simply confirms recent existing 

practice. Several recent US treaties eliminate corporate residence tie-break-

ing rules, and only included competent authority proceedings to solve cases 

of dual residency.108 To a certain extent, the corporate tax residence article in 

the 2016 Model represents the policies expressed in BEPS Action 6. The 

Action 6 Final Report expresses concern that dual-resident companies are 

regularly used in tax avoidance schemes and, as such, suggests a case-by-

case determination instead of a formal tie-breaking rule.109 The US 2016 

Model approach to corporate tax residence, as well as recent US treaty 

practices, seems to reflect such policy considerations. 

28.2.1.2.  Corporate tax residence and treaty shopping: 
Limitation on benefits 

The POI corporate tax residence test leaves US revenue highly vulnerable 

to residence-related tax avoidance, as the POI test is very much elective. 

This forced the United States to introduce several anti-abuse provisions, 

both in the domestic context (see discussion in section 28.2.2.) and in the 

treaty context. This subsection addresses the main anti-abuse provision in 

US treaties – the limitation on benefits (LOB) article. 

Treaty shopping has been an issue of concern in US tax treaty policy since 

the early 1970s.110 The seminal case in this context had been Aiken Industries 

105. United States Model Income Tax Convention (20 Sep. 1996), Technical Explanation, 
p. 15 (1996).
106. Id.
107. Art. 4(4) US Model (2016)
108. See, e.g., Bulgaria-United States Income Tax Treaty (2007); Iceland-United States 
Income Tax Treaty (2007). 
109. OECD, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, 
Action 6 - 2015 Final Report, p. 72 (2015).
110. For a detailed discussion of the US Treasury’s response to treaty shopping, see 
J.C. Fleming, Jr., Searching for the Uncertain Rationale Underlying the US Treasury’s 
Anti-treaty Shopping Policy, 40 Intertax 4, p. 245 (2012).
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(1971).111 In Aiken Industries, a Bahamas corporation made a loan to its US 

subsidiary. Since there was no treaty between the Bahamas and the United 

States, interest payments from the subsidiary in the United States would 

have been subject to a 30% gross withholding tax. In order to prevent such 

a result, the Bahamian parent assigned its rights under the loan to one of its 

other subsidiaries, a Honduran corporation. The US subsidiary then paid 

interest to the Honduran subsidiary, which immediately turned and made 

an identical payment to the Bahamian parent. Under the treaty between the 

United States and Honduras, no withholding was imposed on interest pay-

ment. This scheme was challenged by the IRS. The United States Tax Court 

agreed with the IRS, concluding that the Honduran corporation “was merely 

a conduit for the passage of interest payments from [the US subsidiary] to 

[the Bahamian parent], and it cannot be said to have received the interest 

as its own”.112

Aiken Industries was a pyrrhic victory for the IRS. Taxpayers used this 

decision as guidance for structuring only marginally less abusive struc-

tures, which were respected by the courts. Government attempts to combat 

particular abusive schemes proved inefficient, with the IRS losing most 

court cases. In response, new “anti-conduit financing” regulations were 

introduced.113 In addition, the United States renegotiated all of its existing 

treaties to include LOB provisions. All US treaties currently contain LOB 

provisions, which are “intended to prevent residents of third countries from 

benefiting from what is intended to be a reciprocal agreement between two 

countries”.114 

As a functional matter, LOB provisions target corporations by introducing 

nexus requirements, at least one of which must be met in order to claim treaty 

benefits. While actual LOB articles vary significantly from one treaty to an-

other, a typical LOB provision includes one of the following alternatives for 

qualification:115 (a) the corporation is publicly traded on an exchange in one 

of the contracting states, or is a subsidiary of such publicly traded corpora-

tion; (b) the corporation is significantly owned by persons otherwise eligible 

to claim treaty benefits, and the corporation does not significantly erode 

the tax base of a contracting state through significant deductible payments 

made to residents of jurisdictions other than the contracting states; (c) the 

111. US: TC, 5 Aug. 1971, Aiken Industries, Inc. v. Commissioner of Internal Revenue, 
56 T.C. 925.
112. Id., at p. 934.
113. US: Treas. Reg. § 1.881-3.
114. US Model Technical Explanation (1996), supra n. 105, at p. 63.
115. Art. 22 US Model (2006).



714

Chapter 28 - United States

corporation has an active trade or business within the jurisdiction in which 

it is resident; (d) the corporation has a “qualified headquarters” in one of the 

contracting states (usually determined by a “primary place of management 

and control” standard); or (e) the contracting state in which the corporation 

is not resident is willing to allow the corporation to claim treaty benefits 

even if the corporation is not a qualified person, provided that tax avoidance 

is not one of the principal motives in the structuring of such a corporation. 

These alternatives are incorporated into the 2006 Model.

The 2016 Model introduced several important changes to the model LOB 

article. For example, the ability of a corporation to qualify for treaty bene-

fits under the “active trade or business test” has been limited. The change 

was motivated by a concern that income, for which benefits are sought, is 

not derived in connection with the trade or business in the country of cor-

porate residence.116 To address this concern, the 2016 Model requires that 

there be “a factual connection between an active trade or business in the 

residence country and the item of income for which benefits are sought”.117 

In particular, the 2016 Model prescribes the requirement that, in order to 

qualify under the “active trade or business” alternative, “income derived 

from [source jurisdiction] emanates from, or is incidental to […] trade or 

business [in the residence jurisdiction]”.118 It is not completely clear what 

the “emanates from” standard includes, but the US Department of the 

Treasury announced that it will soon publish guidance on the matter.119 The 

new LOB article also enumerates a non-exclusive list of activities that do 

not satisfy the active trade or business requirement.120 These include operat-

ing as a holding company; providing overall supervision or administration 

of a group of companies; providing group financing (including cash pool-

ing); or making or managing investments, unless these activities are carried 

on by a bank, insurance company, or a registered securities dealer, in the 

ordinary course of its business.

Another important change concerns the ability of corporations to qualify 

for treaty benefits under the “qualified headquarters” alternative. The 2016 

Model raises the bar required to qualify and limits treaty benefits for com-

panies qualifying under this test. Specifically, the 2016 Model prescribes 

that in order to qualify to be a “headquarters company,” the company 

must “exercise primary management and control functions (and not just 

116. Preamble to 2016 U.S. Model Income Tax Convention (17 Feb. 2016), pp. 4-5.
117. Id., at p. 5.
118. Art. 22(3) US Model (2016)
119. Preamble to 2016 US Model, supra n. 116, at p. 5.
120. Art. 22(3) US Model (2016).
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supervision and administration) in its residence country with respect to itself 

and its geographically diverse subsidiaries”.121 In addition, the headquar-

ters company must not erode its tax base by making significant deductible 

payments to residents not otherwise entitled to treaty benefits. In any case, 

even if a corporation qualifies under this standard, but not any other stan-

dard enumerated in the LOB article, treaty benefits are severely limited 

and apply solely to the treaty’s dividend and interest articles. Other treaty 

benefits are denied.

In the explanation accompanying the 2016 Model, the US Treasury 

Department expressed the opinion that, for purposes of qualifying for 

treaty benefits, the active trade or business test is more appropriate than 

the “qualified headquarters” test, as the qualified headquarters test only 

establishes sufficient nexus for purposes of interest and dividend benefits, 

and for purposes of derivative benefits (discussed below). 

The 2016 Model introduced, for the first time, a “derivative benefits” pro-

vision. A derivative benefits provision has already been included in some 

US treaties with EU Member States. However, the 2016 provision is more 

lenient than the provisions currently included in US treaties. This should 

enable more companies to qualify under the LOB test. Generally speak-

ing, under the 2016 Model’s derivative benefits provision, a company will 

qualify to receive treaty benefits if “at least 95% of the aggregate vote and 

value of its shares […] is owned, directly or indirectly, by seven or fewer 

persons that are ‘equivalent beneficiaries’”.122 An equivalent beneficiary is 

a resident of any state that is “entitled to all the benefits of a comprehensive 

convention for the avoidance of double taxation between that state and the 

Contracting State from which the benefits of [the 2016 Model] are sought”.123

28.2.2.  Tax implications of change of corporate residence

28.2.2.1.  The problem of corporate inversions and past responses124

The tax residence of corporations is a contentious political issue in the 

United States today. It came to the forefront of public discourse through 

121. Preamble to 2016 US Model, supra n. 116, at p. 7.
122. Art. 22(4) US Model (2016).
123. Art. 22(7) US Model (2016).
124. The discussion in this subpart relies to a great extent on a recent article by the 
author of this report. See O. Marian, Home-Country Effects of Corporate Inversions, 90 
Wash. L. Rev. 1 (2015).
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the issue of corporate expatriations (also known as “corporate inversions”).125 

The POI test makes it easy for a corporation to change its tax residence. 

Indeed, corporate inversions have been a common US tax practice for a few 

decades now.

During the late 1990s through the early 2000s, the United States experi-

enced a wave of transactions in which US-based multinational corporate 

groups restructured themselves as multinational groups controlled by par-

ents incorporated in tax havens.126 The changing of the place of incorpora-

tion was the only effect of such restructurings. No change of economic 

activity followed.127 This period of inversions is sometimes described as 

the “first wave” of corporate inversions.128 These reincorporation transac-

tions, known as “naked inversions”,129 were made easily possible because of 

the POI test.130 Many times, such transactions were tax free, due to certain 

code provisions that allow tax-free corporate restructuring. These transac-

tions were perceived as abusive. The US Treasury responded with several 

regulatory actions denying the tax-free treatment of such restructurings.131 

Congress responded with the enactment of section 7874 of the IRC in 2004, 

which made it much harder to engage in a naked inversion transaction.132

Section 7874 prevents naked inversions by treating an inverted corporation 

as domestic for tax purposes (notwithstanding its foreign incorporation), 

if shareholders of the former domestic corporation own at least 80% of the 

125. Corporate inversions have even been featured on talk shows and comedy skits; 
Inversion of the Money Snatchers, The Daily Show with John Stewart, Comedy Central, 
30 July 2014, available at: http://www.cc.com/video-clips/ehvwjx/the-daily-show-with-
jon-stewart-inversion-of-the-money-snatchers; Corporate Inversions, The Colbert Report, 
Comedy Central, 30 July 2014, available at: http://www.cc.com/video-clips/mfm78m/
the-colbert-report-corporate-inversions.
126. D.J. Marples & J.G. Gravelle, Corporate Expatriation, Inversions, and Mergers: 
Tax Issues, Washington, DC: Congressional Research Service, p. 5 (2014) (stating that 
“Bermuda and the Cayman Islands were the location of many of the newly created parent 
corporations – jurisdictions that have no corporate income tax but that also do have highly 
developed legal, institutional, and communications infrastructures”).
127. Id. (stating that “[t]hese corporate inversions apparently involved few, if any, shifts 
in actual economic activity”).
128. Z.R. Mider, Medtronic Is Biggest Yet to Renounce U.S. Tax Citizenship, Bloomberg 
(16 June 2014, 1:01 PM), available at http://www.bloomberg.com/news/2014-06-16/
medtronic-is-biggest-firm-yet-to-renounce-u-s-tax-status.html (describing the late 1990s 
to the early 2000s period as “the first wave of corporate inversions”).
129. Marples & Gravelle, supra n. 126, at p. 3 (stating that an “inversion [that] does 
not require any change in the effective control of the corporation, … is referred to as a 
‘naked inversion’”).
130. US: IRC § 7701(a)(4).
131. US: Treas. Reg. §§ 1.367(a)-3(c), 1.367(b)-10. 
132. US: American Jobs Creation Act of 2004, Pub. L. No. 108-357, 118 Stat. 1418.
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stock (by vote or value) of the inverted corporation.133 If shareholders of 

the former parent own 60% of the inverted corporation, then the corpora-

tion is unfavourably taxed in the United States for a period of ten years on 

certain “inversion gains.”134 In order to allow inversions that are not driven 

by tax avoidance, an exception has been added to the anti-inversion rules 

of section 7874. Under the exception, section 7874 is inapplicable if the 

inverted corporation has “substantial business activity” in a foreign juris-

diction.135 The substantial business activity standard is met if at least 25% 

of the corporate group’s assets, employees and sales are held in the foreign 

jurisdiction.136

Section 7874 largely succeeded at shutting down naked inversions.137 

However, section 7874 leaves two avenues open for an inversion trans-

action. First, an inverting US corporation may merge with a smaller for-

eign-incorporated corporation, creating a foreign-incorporated entity that 

is less than 80% (or 60%) owned by owners of the former corporation, 

thus avoiding the 80% (or 60%) ownership threshold.138 Alternatively, a 

US-based multinational corporation can merge with, or purchase, a smaller 

foreign corporation with some activity in the foreign jurisdiction – making 

the foreign corporation the parent – therefore qualifying for the substantial 

business activity exception. 

US-based multinational corporations have identified these opportuni-

ties to avoid US tax jurisdiction. Over the past several years, multiple US 

 corporations have purchased or merged with smaller foreign corporations 

– incorporated in places like the United Kingdom, Ireland or Switzerland – 

in order to change their tax residence.139 Some of the most conspicuous 

examples include Perrigo, the US drug maker, which acquired Irish biotech 

133. US: IRC § 7874(b).
134. US: IRC § 7874 (defining an “expatriated entity”, among others, as an inverting 
corporation in which at least 60% of the stock (by vote or value) is held by former share-
holders. Expatiated entities are subject to US tax on “inversion gain” for a period of ten 
years after the inversion. Expatriated entities are also denied the use of certain credits in 
order to reduce their inversion gain).
135. US: IRC § 7874(a)(2)(B)(iii).
136. US: Treas. Reg. § 1.7874-3.
137. Marples & Gravelle, supra n. 126, at p. 6 (“The 2004 Act largely eliminated the 
generic naked inversions”). 
138. If the inverted corporation avoids the 60% thresholds, US: IRC § 7874 is completely 
avoided. If the inverted corporation avoids the 80% thresholds, but not the 60% threshold, 
then certain other planning methods are required in order to ensure the corporation is not 
unfavourably taxed on the inversion gain. 
139. Marples & Gravelle, supra n. 126.
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 corporation Elan in a USD 8.6 billion deal;140 Medtronic, the US medi-

cal devices maker, which merged with Irish-based Covidien (which itself 

inverted in 2008) in a USD 42.9 billion deal;141 and the failed attempt by 

Pfizer, the giant US pharmaceuticals corporation, to acquire Irish-based 

Allergan (also an inverted corporation) in a USD 160 billion (!) transaction.142 

This renewed corporate expatriation activity has been dubbed the “second 

wave” of corporate expatriations. 143

28.2.2.2.  Recent regulatory responses to corporate inversions

Over the past few years, the US Congress has been very much deadlocked 

on issues of tax policy and has been unable to respond to the inversion 

problem. The continued trend of inversions eventually prompted the US 

Department of the Treasury to respond, issuing guidance aimed at denying 

some of the tax benefits associated with inversions. In order to understand 

the US Treasury’s guidance in this regard, it is important to explain the rea-

sons for which corporations invert. Most obviously, when US corporations 

change their tax residence, they are no longer subjected to the worldwide 

reach of the US taxing jurisdiction. However, the benefits are more nuanced 

than that. The main benefits for an inversion are twofold: (i) tax-free access 

to foreign profits, and (ii) earnings stripping.

The US worldwide system of taxation creates an incentive not to repatriate 

foreign earnings to the United States (note that these “foreign” earnings 

are attributable in part to income created in the United States but shifted 

to foreign jurisdictions). Such repatriation would be subject to taxation. If, 

however, the corporate parent becomes foreign, it is possible to repatriate 

earnings without having the money passing through the United States, and 

therefore avoid repatriation tax. The repatriated earnings can then be dis-

tributed to shareholders without incurring US corporate taxes. Since foreign 

earnings “skip” US taxing jurisdiction, repatriation payments of corporate 

inverters have become known as “hopscotch payments”. In addition, when 

the parent corporation is foreign, it becomes much easier for the corporate 

140. Jonathan D. Rockoff, Perrigo to Buy Elan, Gain Lower Tax Rate, Wall St. J., 
29 July 2013, at B3, available at http://online.wsj.com/news/articles/SB1000142412788
7324354704578634652886726058.
141. C. Boyle, Medtronic $43B Covidien Deal-and Irish Tax Move, CNBC (16 June 2014, 
8:25 AM), available at http://www.cnbc.com/id/101760661.
142. Press Release: Pfizer Announces Termination of Proposed Combination with Allergan 
(6 Apr. 2016), available at http://www.pfizer.com/news/press-release/press-release-detail/
pfizer_announces_termination_of_proposed_combination_with_allergan. 
143. Marples & Gravelle, supra n. 126, at pp. 1-2.
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group to engage in earnings stripping and reduce US-source income. For 

example, after an inversion, the US subsidiary can distribute a note to the 

foreign parent, generating liability (and deductible interest payments). Or, 

if the parent owns all the intellectual property (IP) rights, the US taxable in-

come can be reduced by way of deductible royalty payments to the inverted 

corporation.

The US Treasury’s response came in the form of three regulatory notices,144 

as well as treaty policy changes incorporated in the 2016 Model. Each of 

these measures addresses various anti-inversions measures, and the notices 

cross-reference each other. The measures are lengthy and highly technical. 

It is impossible to discuss these regulatory actions at length in the context 

of this report. Instead, this report offers four broad anti-abuse measures ad-

dressed by these regulatory actions: 

(1) Measures intended to prevent corporations from avoiding section 7874: 

Some corporations were able to avoid section 7874 consequences by 

structuring the inversion transactions so as to avoid the 60% or the 80% 

prior-ownership thresholds. This was achieved, for example, by strip-

ping the domestic corporation form assets pre-merger (for example by 

an extraordinary dividend). This would deflate the value of the domes-

tic corporation relative to the size of the foreign target, and – if done 

right – would bring the post-merger ownership percentage just below 

the 7874 thresholds. Such techniques are known as “skinny-down trans-

actions”. In the alternative, one might seek to “inflate” the size of the 

foreign corporate target (a “stuffing transaction”) relative to the domes-

tic acquirer, by stuffing it with passive assets. The regulatory guidance 

grants the IRS authority to ignore certain skinny-down distributions, or 

stuffing transactions made with the purpose of avoiding the section 7874 

thresholds.

 The regulatory guidance also targets serial inversions, that is, inversions 

achieved by merging with a foreign corporation, which itself is an in-

verted corporation. Under the recent guidance, a foreign corporation’s 

stock attributable to recent inversion is disregarded for purposes of cal-

culating the ownership thresholds under section 7874. This prevents a 

foreign company that is a recent inverter from using the increase in size 

attributable to a previous inversion from being taken into account for 

purposes of calculating the ownership thresholds under section 7874 

144. US: Notice 2014-52, 2014-42 I.R.B. 712 (22 Sep. 2014); Notice 2015-79, 2015-49 
I.R.B. 775 (7 Dec. 2015); T.D. 9790, 81 F.R. 72858-72984 (21 Oct. 2016). 
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for the “new” inversion. This measure is understood to have prevented 

the proposed Pfizer/Allergan transaction.

 The guidance also makes it harder to qualify under the substantial busi-

ness activities exception, by requiring that the substantial business ac-

tivity take place in the same country in which the inverted corporation 

is subject to corporate tax. This guidance was aimed at preventing the 

use of hybrid entities in inversion transactions where corporations in-

verted into a reverse-hybrid entity, treated as a corporation in the United 

States, but untaxed in the country of destination. 

(2) Measures intended to deny the benefits of hopscotch payments: The 

regulatory notices also take aim at certain types of hopscotch payments. 

For example, under section 956 of the IRC, investment by a CFC in US 

property is treated as a taxable repatriation of foreign profits. The no-

tices regard certain loans from CFCs to inverted corporations as a repa-

triation subject to tax for purposes of section 956. In addition, after an 

inversion, companies might engage in internal restructuring to sell the 

stock of CFCs in the group to the inverted corporation, in order to have 

the parent (rather than the former domestic corporation) control the 

CFC, thus making the foreign subsidiary a non-CFC. This would allow 

for easy, non-taxable access to foreign cash parked in the CFC. Under 

the recent guidance, attribution rules have been introduced, so that the 

inverted corporation is deemed to own the stock of the domestic cor-

poration, rather than the CFC. This would cause the foreign subsidiary 

to maintain its status as a CFC. Multiple other schemes that were de-

vised by inverted corporations to access a CFCs’ cash without trigger-

ing section 956 are also targeted by the guidance. 

(3) Measures intended to deny the benefits of earnings stripping: Some 

measures introduced by the US Treasury in the context of inversion 

transactions relate to earnings stripping. In a nutshell, the guidance al-

lows the US Treasury to reclassify “debt” as “equity” in the context of 

certain intercompany financing transactions. For example, it allows the 

IRS to treat as stock certain notes distributed to shareholders where no 

cash contribution was associated with the notes, or where payments on 

the note are financed by a corporate affiliate in the group, or where the 

notes are distributed in connection with an inversion transaction. The 

guidance also imposes new documentation requirements on intercom-

pany financing transactions. Even though the anti-stripping rules were 

issued in the context of inversion transactions, they can be read to apply 

to multiple instances that are unrelated to inversions (but rather, 
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generally applicable to intercompany financing). It has therefore been 

argued that the US Treasury overreached its authority in this context, 

and the guidance on earnings stripping is indeed being currently chal-

lenged in court.145

(4) Changes in treaty policy: The 2016 Model introduced provisions that 

are intended to “[deny] treaty benefits for US withholding taxes on US 

source dividends, interest, royalties and certain guarantee fees paid by 

US companies” to corporations that engaged in inversions.146 The pur-

pose of this limitation is to deny the ability of expatriated entities to 

strip the US tax base by way of expatriating into a jurisdiction with 

which the United States has a tax treaty and then withdraw deductible 

payments from US affiliates, while enjoying low withholding rates 

 under the treaty.

28.3. Policy issues

Given the multiple issues raised by the POI test of residence, it is hardly 

surprising that corporate tax residence has been the subject of vibrant dis-

course in the United States, both academic and political.

Generally, there is consensus among legal academics in the United States 

that the POI test does not work, and that something must be done about 

it.147 Until recently, US academic discussion had advanced two main lines 

of the argument. The first line of argument follows the familiar attempt to 

identify “connecting factors” that may normatively justify the taxation of 

a corporation in one jurisdiction rather than the other, or, at a minimum, 

would prevent corporations from avoiding paying taxes by taking advantage 

of the formal POI test. For example, Professor Avi-Yonah has suggested that 

a “managed and controlled” standard should be adopted to deter corporate 

inversions.148 Legislators offered a flurry of bills to change corporate tax 

residence, primarily in an attempt to make inversions more difficult.149 Most 

145. US: Complaint, Chambers of Commerce of the United States v. Internal Revenue 
Service, Case No. 1:16-cv-944-LY (W.D. Tex., 4 Aug. 2016). 
146. Preamble to 2016 US Model, supra n. 116, at p. 3.
147. O. Marian, Jurisdiction to Tax Corporations, 54 B. C. L. Rev. 1613, at 1625-1628 
(2013).
148. Tax Reform Options: International Issues: Hearing Before the S. Comm. on Fin., 
112th Cong. 34-35 (2011), (statement of Reuven S. Avi-Yonah, Professor, University of 
Michigan Law School).
149. See, e.g., US: Stop Tax Haven Abuse Act, S. 1346, 112th Cong. § 103 (2011). Under 
the Act, a publicly traded corporation managed “directly or indirectly, primarily within 
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recently, in the White House budget proposal for fiscal year 2015, President 

Obama suggested a reduction of the threshold of the historic ownership 

test of inverted corporations from 60% to 50% and introduced a managed 

and controlled test. Under the proposal, inverted corporations that are man-

aged and controlled from the United States, and are at least 50% owned 

by former shareholders of the US corporations, will be treated as domestic 

corporations.150 

The second line of argument advanced in the US discourse is that corporate 

tax residence is largely elective and that, since corporations are imaginary 

entities, there is little sense in trying to identify the normative underpinning 

to define corporate residence.151 The solution, under this argument is to 

make the corporate residence determination unimportant, for example, by 

adopting a territorial system of taxation.

Over the past few years, however, a new string of academic thought has 

emerged in the United States. This new “functional approach” is unsatisfied 

with traditional academic debate on corporate residence, since the tradi-

tional debate ignores the very basic question of why we tax corporations 

to begin with. Under the functional approach, the definition of corporate 

residence has no normative value in and of itself, nor should it be dismissed 

simply because it has no normative underpinning. Rather, corporate tax 

residence should be constructed in a way that is instrumental to the purposes 

for which corporations are taxed. Several recent academic articles adopted 

this approach,152 and a functional analysis of corporate residence seems to 

be developing into a meaningful school of thought in US academia. Based 

the United States … shall be treated as a domestic corporation”. Additional bills suggest 
similar treatment. See, e.g., US: Cut Unjustified Tax Loopholes Act, S. 268, 113th Cong. 
§ 103 (2013); US: International Tax Competitiveness Act of 2011, H.R. 62, 112th Cong. 
§ 2 (2011).
150. US: Joint Committee on Taxation, Description of Certain Revenue Provisions 
Contained in the President’s Fiscal Year 2015 Budget Proposal 68-69 (Dec. 2014). 
151. See, e.g., M.J. Graetz, The David R. Tillinghast Lecture: Taxing International 
Income: Inadequate
Principles, Outdated Concepts, and Unsatisfactory Policies, 54 Tax L. Rev. 261, p. 320 
(2001) (commenting that “[i]n the case of corporations … the idea of residence … seems 
both outdated and unstable”); M.J. McIntyre, Determining the Residence of Members of 
a Corporate Group, 51 Can. Tax J. 1567, p. 1571 (2003) (arguing that “as currently con-
stituted, [corporate tax residence tests] are elective to a substantial degree”); D. Shaviro, 
The David R. Tillinghast Lecture: The Rising Tax-Electivity of U.S. Corporate Residence, 
64 Tax L. Rev. 377, pp. 381-85 (2011) (arguing that corporate tax residence is effectively 
elective in the United States).
152. See, e.g., O. Marian, Jurisdiction to Tax Corporations, supra n. 147; O. Marian, 
The Function of Corporate Tax Residence in Territorial Systems, 18 Chapman L. Rev. 157 
(2014); A.H. Rosenzweig, Source as a Solution to Residence, 17 Fla. Tax. Rev. 471 (2015); 
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on the functional approach, scholars have suggested that the United States 

adopt corporate tax residence tests based on, among others, the residence 

of the majority of shareholders, the place of the corporation’s economic 

activities and the place where the corporation’s securities are listed for pub-

lic trading. The disagreement revolves around the foundational question of 

“why tax corporations”? But the advancement in discourse pertains to the 

recognition that taxing corporations does not fulfil, in and of itself, a self-

standing normative value. Rather, corporations are taxed to achieve other 

purposes (such as the taxation of shareholders, regulating managers, or as 

a proxy for source taxation), and the definition of corporate tax residence 

should support such policies.

J.C. Fleming, Jr., R.J. Peroni, & S.E. Shay, Defending Worldwide Taxation and Addressing 
Inversions with a Shareholder-Based Definition of Corporate Residence, B.Y.U. L. Rev. 
(forthcoming, 2016).
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Appendix

1. (Tax) residence in the domestic context 

1.1. Civil law, corporate law and other non-tax areas

1) What are the legal criteria used by your state in determining the state 

of residence (nationality/seat) of a company under corporate (private) 

law, i.e. the state whose corporate law governs the company (lex soci-
etatis)? And under international private law? How is the nationality of 

a company assessed in practice under (international) private law? What 

are the administrative and formal requirements to be fulfilled for a com-

pany to be considered as subject to your state’s private law? What are 

the elements taken into account (registered office, head office, place 

where the board of directors meet, main establishment, shareholders’ 

residence, others)?

2) Under what circumstances and on whose initiative (other than the tax 

authorities) may the residence (nationality/seat) of a company be chal-

lenged? What is the state of the case law and of the academic literature 

on this issue? 

3) Are there other areas of law (besides tax law) where the notion of resi-

dence (nationality/corporate seat) is relevant, in particular, law of cor-

porate governance, contract law, labour law and insolvency law?1 How 

is the residence (nationality/seat) of a company assessed in practice in 

those areas? 

4) Do other areas of law (besides tax law) use other connecting factors 

than the residence (nationality/seat) in the meaning of corporate law? 

If so, what are those connecting factors and how are they applied in 

practice? What is the state of the case law and of the academic debate 

on these? 

1. If your country is an EU Member State, please include references to applicable EU 
law.
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1.2. Tax law

5) What are the criteria used in your state’s tax system in determining the 

residence of companies under domestic income tax law? Has tax law 

been influenced by other areas of law on this aspect? Did the law remain 

constant on this issue or were there significant changes?

6) Is there a hierarchy between different criteria? What is the relevance of 

those elements in determining a company residence for tax purposes in 

your country: place of effective management, place of incorporation, 

location of the parent company, place of work of the company’s (senior) 

employees, location of the bookkeeping, residence or nationality of the 

shareholders, residence or nationality of the directors, location of the 

company’s assets? Please also indicate if other elements are considered 

relevant and if special rules exist for companies with scarce physical 

presence (digital economy).

7) What factual elements are considered relevant to asses those criteria? 

What is the practice of the tax administration? What is the state of the 

case law and of the academic debate on these issues? Is it possible to 

get an advance ruling on a company’s tax residence?

8) If your country uses the criterion of place of effective management: 

a) please specify the nature of the company decisions (strategic vs. 

day-to-day) that are relevant for the application of that criterion; 

b) for companies that are part of a (multinational) group, indicate 

whether and how the distinction between strategic decisions of gen-

eral management of the group (taken by the group headquarters) 

affecting the company and strategic decisions concerning the 

individual company only is relevant for the determination of tax 

residence; 

c) and interprets it as the place whether the board of directors con-

venes and takes its decision, please indicate who has the burden of 

proving the actual location of the meeting (and the time when the 

decisions were actually taken)2 and whether special rules apply in 

case of meetings by telephone, videoconference or per exchange of 

emails. 

2. In some countries, tax authorities may depart from the criterion of the location 
where the meeting of the board of directors formally takes place (usually indicated in the 
company’s statutes) and invoke the fact that a consensus emerged on certain orientations 
prior to that formal meeting (possibly in another country).
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9) In assessing tax residence, do the tax authorities of your country make 

use of existing instruments of international administrative cooperation? 

Are there examples of mutual agreements (in the meaning of article 25 

of the OECD Model or similar provisions) or arbitration procedures on 

the issue of residence?

10) What tax implications stem from being considered a resident company 

in domestic income tax law? Does it imply taxation on a worldwide 

basis? Is residence of the payor/beneficiary a connecting factor for cer-

tain items of income received by or paid to non-residents ?

11) Under what circumstances, and on whose initiative, may the residence 

of a company be challenged? What are the applicable rules/principles 

(GAAR, abuse of rights, specific anti-avoidance measures, …)? What 

are the tax consequences (recalculation of the tax due, statutes of limi-

tations, sanctions, …)? How is the burden of proof shared between tax 

authorities and taxpayers? 

12) Are there anti-avoidance rules aiming at denying the benefit of certain 

tax provisions normally applicable to residents to certain types of com-

panies (for example, conduit companies), or on the contrary at consid-

ering subjecting the income of non-resident companies to full domestic 

taxation, as if they were resident companies (for example, controlled 

foreign corporation rules)?

13) Does residence play a role for the application of other taxes on com-

panies, in particular withholding taxes on payments and distributions, 

VAT/GST taxes and general or specific business taxes? Are the criteria 

used different than in income tax?

2.  (Tax) residence in an international (cross-border) 
context

2.1. Residence in (tax) treaties

14) What are the criteria generally used in the tax treaties concluded by 

your country for determining the tax residence of companies (under-

stood as the criterion for being considered a person covered by the 

treaty)? Do those criteria differ from those used in domestic law? Do 

those criteria differ from those used to define the companies included 



730

Appendix

in the scope of other international agreements concluded by your coun-

try, in particular investment agreements3?

15) Does the tax treaty practice in your country deviate from article 4(1) of 

the OECD Model? What is the meaning given in your state to the ex-

pression “liable to tax” in administrative practice, case law and litera-

ture? Does it imply effective taxation on a worldwide basis or does it 

encompass also situations where companies are not taxed because of 

specific exemptions or other circumstances? What are your country’s 

views on paragraphs 3 and 8 of the Commentary on Article 4 of the 

OECD Model, in particular on the meaning of “full tax liability”?

16) Do your country’s tax treaties contain anti-avoidance provisions, such 

as limitation of benefits clauses, excluding certain categories of resident 

companies from their scope? On what basis (shareholding, business 

activity, other)? Is there a difference between EU Member States and 

third countries’ situations? Do the taxpayers have the possibility to re-

but the presumption?

17) Do the tax treaties contain a tie-breaker rule in the case of dual-resident 

companies? Does it follow article 4(3) of the OECD Model? What is 

the interpretation given by tax authorities and courts to the concept of 

“place of effective management” in tax treaties (see Commentary on 

Article 4 of the OECD Model, para. 24)? Does it differ from domestic 

law? Please quote and discuss the most relevant judgments and admin-

istrative decisions (rulings) on the topic. 

18) Are there discussions in your country about the recommendation made 

in OECD BEPS Report on Action 6 to abandon the tie-breaker provi-

sion based on the effective place of management and to leave the matter 

to be settled by mutual agreement?

2.2.  Tax implications of the cross-border change of residence

19) What are the tax consequences in domestic (and if applicable treaty) 

law of corporate immigration, for the company and its shareholders? 

Are special (favourable) rules applicable? How are corporate assets, 

liabilities and own funds of immigrating companies valuated for tax 

purposes, in particular is there a step-up in the basis? Did EU (case) law 

3. Investment agreements can be found at http://investmentpolicyhub.unctad.org/IIA/.
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influence the current state of domestic legislation and administrative 

practice? 

20) What are the consequences in domestic (and if applicable treaty) tax 

law of corporate emigration, for the company and its shareholders? Do 

exit and/or trailing taxes apply? Did EU (case) law influence the current 

state of domestic legislation and administrative practice (in particular 

the EU Merger Directive and the National Grid Indus ECJ case law)? 

2.3. Policy issues

21) Has tax residence of companies been a topic of public debate in your 

country? At what occasion? How are elections/changes of residence for 

tax purposes perceived by the public opinion? How did politicians re-

act?

22) Did academics engage in the public debate on corporate residence? 

What stance did they adopt? Were they neutral?

23) Did companies in your country modify their tax planning strategy in-

volving (re)location of entities? If so, how did they communicate on 

this issue? 

2.4. Personal position

24) What are your views on your country’s rule on tax residence? Do you 

think that they are adequate to ensure a balance between safeguarding 

the fiscal interest of the state (and/or the fairness of the tax system) and 

ensuring legal certainty for the taxpayers? If not, what changes would 

you like to be introduced?






