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PART III
CARBON REGULATORY FEATURES AS 

LINKING HURDLES?

7
CARBON ETS REGULATORY FEATURES  

AND LINKING445

If a linkage is to happen, obstacles to linking may include not only the above-
mentioned differences in the ‘ETS designs’ (Part II) but also those in the carbon 
regulatory features (Part III). This chapter examines the ETS regulatory features 

445  This chapter builds upon a book chapter (forthcoming): Zeng, 2018.
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and particularly those in the ETS enforcement.446 As mentioned above, ‘comparable 
stringency of enforcement’ is essential to the initiation and implementation of a 
link, mainly because it ensures the environmental effectiveness and efficiency of the 
linked systems.

It has to be noted, as mentioned above, that China is now taking a cautious 
rollout of covering the power sector alone in a national pilot phase (2017-2019) and 
with no compliance obligations or real trade during its first two years of operation.447 
Moreover, the Department of Climate Change, initially affiliated to NDRC, is now 
housed in Ministry of Ecology and Environment, a ministry that has been recently 
established to incorporate all environmental or climate-related authorities. It remains 
unclear how such shift of authority will affect the current ETS enforcement in the 
China ETS. For instance, the national carbon regulation stipulates that NDRC 
and provincial DRCs as the competent authorities for initiating and managing 
the China ETS.448 But currently there are neither official documents to disclose 
any changes on this matter, nor any amendments made to the previously enacted 
regulation (status as at July 8th, 2018). Until more details are officially determined 
and communicated, this chapter discusses the ETS enforcement structure in China 
that is currently indicated in the ETS regulatory framework. In particular, it focuses 
upon the enforcement features on a general level that are not expected to change 
within a short period of time.

In the context of the ETS, ‘enforcement’ concerns both the ‘will’ and 
‘administrative capability’ to create and implement an effective ETS. Each is 

446  Admittedly, there exist other legal and regulatory differences between the two jurisdictions that are 
not discussed in this dissertation. In particular, crucial questions remain to be answered whether 
the ‘weak judicial control of governmental action’ will affect the functioning of the Chinese 
ETS – e.g. whether the current judicial process in China could provide effective resolution to 
disputes over the allocation/sanction/inspection results (see Peeters and Chen, 2016; Peeters et 
al., 2016) – and, further, how this will affect a future link between the two ETSs. However, those 
questions cannot be fully addressed with a lack of sufficient information (e.g. what the sanctions 
are and how they will be enforced) at this early stage. This is mainly because, as mentioned 
above, China is taking a cautious rollout of initiating the national ETS with no real trades or 
compliance obligations during its first two years of operation (2017-2019); and the national 
carbon regulation that enters into force provides only principles and general framework without 
substantial information on, e.g., the allocation and sanction.

447  See NDRC, 2017; Carbon Brief, 2018; Carbon Pulse, 2018.
448  See Art. 5 of NDRC, 2014.
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examined below regarding how it will impede a future linkage. Chapter 7.1 analyzes 
the motivations of both jurisdictions to establish an effective ETS. Chapter 7.2 
examines the ‘administrative capability’ and in particular the concerns over the 
enforcement under the Chinese national ETS. In addition, the ‘climate governance 
structure’ that directly affects the stringency of enforcement within each ETS will be 
examined in Chapter 7.3. Chapter 7.4 summarizes the main conclusions.

7.1 Determinations to initiate and implement an 
effective ETS?

With the aforementioned ‘climate and energy package’ that aims to achieve its 
ambitious climate and energy targets, the EU is strongly motivated to implement 
an effective ETS and further endeavors to enhance its global climate leadership. By 
contrast, there are of course considerable concerns whether China as a developing 
country will put climate policy (e.g. the ETS) as a priority at the cost of economic 
growth. Below this section identifies the underlying motivations of China adopting 
carbon emissions trading and further examines whether it will interfere with the 
economic development.

Evidently, China is now facing mounting international and domestic pressure 
to reduce GHG emissions.449 Data on carbon emissions shows that China’s per 
capita carbon emissions have overtaken the EU per capita emissions since 2013, and 
China’s total emissions have also surpassed the combined emissions of the United 
States and the EU.450 Meanwhile, Chinese economic growth was mainly fueled by 
energy-intensive heavy industries and infrastructure construction,451 putting China 
under great domestic pressure to save energy and reduce emissions.

Under such circumstances, China introduced a market-oriented measure (i.e. 
ETS) to achieve the determined GHG reduction targets more cost-effectively.452 
Moreover, an ETS has become more than a tool of reducing emissions for the Chinese 
government.453 First, the establishment of an ETS may promote a ‘strategic low-

449  See Choi et al., 2012; McGrath, 2014; Zeng et al., 2016b.
450  China’s emissions had surpassed the emissions of the EU and U.S. combined by 2012. See 

McGrath, 2014; Rapier, 2018.
451  See Choi et al., 2012.
452  See Cui et al., 2014.
453  See article 1 in National Carbon Emissions Trading Regulation.
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carbon transformation’ of China’s economic structure by serving as a ‘core industrial 
policy’.454 Specifically, it can offer considerable ‘added economic and competitive 
benefits’ such as low-carbon innovation effects, growth in financial services (new 
opportunities for financial services) and marketing opportunities for firms. Further, 
the introduction of an ETS under the 12th Five-Year-Plan would provide a good 
opportunity for accelerating policy reforms, by gradually phasing out former high-
cost command-and-control approaches455 and forming a ‘climate policy regime’ 
largely based on market-oriented instruments.456

To sum up, the introduction of effective carbon ETS not only helps to ease 
carbon abatement pressure but also has an internal coherence with the current 
‘low-carbon transferring of the economy’, a goal that was set out in China’s 13th 
Five-year Economic Plan.457 In this regard, the Chinese government will be strongly 
motivated and determined to initiate and implement an effective ETS, and a change 
of direction will then prove highly unlikely.458

7.2 Concerns over the ETS enforcement: obstacles to 
linking?

To safeguard effective enforcement and ensure non-discriminatory access, 
Member States and the European Commission are legally required to ensure all 
decisions (e.g., regarding the quantity of allowances) are immediately disclosed 
in an orderly manner.459 By contrast, there exist considerable concerns over the 
enforcement in China. One of the most striking issues is the current ‘incomplete 
carbon regulatory infrastructure’ (e.g. a lack of higher-level carbon legislation, 
Chapter 7.2.1), resulting in excessive ad-hoc government interventions (‘policy 

454  See Guo and Hao, 2011; Li et al., 2012, p. 164-165; Zhang, 2015, pp. 4-7.
455  It became clear that after the 11th Five-Year Plan (2006-2010), the space for the implementation 

of command-and-control policies was getting smaller. See Li et al., 2012, p. 165.
456  See Li et al., 2012, pp. 164-165.
457  See para. 1 in State Council, 2016.
458  See Hilton, 2016.
459  See Art. 15(a) of Directive 2003/87/EC.
  As noted above, commitment to ‘better regulation’ in the EU must apply based upon full 

transparency and engagement. See European Commission, 2015a; European Commission, 
2015b, p. 4.
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inconsistency’ in Chapter 7.2.2) and a lack of transparency (Chapter 7.2.3). Chapter 
7.2.4 examines whether these issues will significantly impede linking.

7.2.1 Incomplete carbon regulatory infrastructure
As analyzed earlier (in Chapter 1), a smooth initiation and implementation of 

an ETS require a solid legal infrastructure to set down legally binding rules and thus 
obligations to prevent fraud and enforce penalties towards any illegal acts. Further, a 
clearly defined trajectory of ETS designs – provided in the legal framework – will be 
crucial to provide clear guidance to covered entities and thus to incentivize efficient 
abatement.

Currently, the Interim Administrative Measures for Carbon Emissions Trading, 
promulgated by national government (NDRC) in December 2014, remains the 
only national law regulating the ETS. However, it is phased rather vaguely and 
merely provides a general framework and principles for the implementation of the 
national ETS.460 For instance, as for the allocation, it is stipulated that uniform 
national standards (for coverage and allocation) will be determined by NDRC, 
but it has yet to provide further details regarding what coverage threshold are or 
how allowances will be allocated.461 Furthermore, as was mentioned in Chapter 3, 
National Carbon Emissions Regulation may be issued by the State Council in 2018.462 
But the disclosed draft of Carbon Emissions Regulation has yet to address crucial 
details on the ETS designs (e.g. cap, allocation or offsetting rules) and follows almost 
the same framework as the earlier NDRC-issued carbon regulation.463

In the absence of high-level national carbon trading legislation stipulating clear 
obligations for covered entities and providing guidance on ‘ETS enforcement’, it 
gives leeway for ad-hoc government interventions and casts considerable doubts on 
the policy consistency and transparency. This is explained below.

460  As noted in Chapter 5, the fact that i 
461  See NDRC, 2014a, Arts. 5-15.
462  See 21st Century Business Herald, 2015.
463  See NDRC, 2016b. 
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7.2.2 Ad-hoc government interventions and policy 
inconsistency

Excessive ad-hoc government interventions are deeply entrenched in China’s 
‘dominant political system’ and ‘distorted state–market relationship’.464 It will 
certainly give rise to concerns over the ‘policy consistency’ and thus potentially 
undermine efficiency and environmental effectiveness in the linked ETSs.465

In the context of the ETS, policy consistency – such as consistent stringency 
of targets and no ad-hoc adjustments to the pre-disclosed ETS rules – provides a 
consistent expected supply and assists carbon price predictability and credibility. 
Further, in the long run, policy consistency provides a necessary condition for 
companies to form long-term compliance strategies. For instance, by increasing 
the stringency of abatement targets (and thus the scarcity) consistently over time, 
‘sufficiently high and stable’ market price will be generated to induce continuous 
and consistent carbon abatement.466 Otherwise, when one of the linked systems sets 
the cap in an unexpectedly ambitious or lax way, the carbon price may fluctuate 
significantly and the long-term compliance strategy adopted may be nullified,467 
compromising efficiency and environmental effectiveness in the joint systems.

As examined in Chapter 5, the stringency of the cap in the EU ETS is linearly 
and consistently increased over the trading period (see Table 5-3). By contrast, in 
the China ETS, with the likely undisclosed ‘cap’ in the short term and the absence 
of future caps, whether the stringency of targets will be consistently increased 
remains unknown and will not be discussed in this dissertation. Similarly, as detailed 
rules on other crucial ETS designs (e.g. allocation and offsetting) have yet to be 

464  See Zhang, 2015; Lo, 2016.
465  Similar regulatory concerns over other markets (e.g. the heavy regulation of energy markets) in 

China may also negatively impact the carbon market but are less likely to seriously impede a 
linkage. For instance, as mentioned above (Chapter 6), with regulated electricity prices, carbon 
costs of generators cannot cascade down easily to the consumers, thus putting into question the 
ability of generators to participate in carbon trading in fully efficient manner (National People’s 
Congress, 2015; Zeng et al., 2017). But this may not seriously impact the price credibility or 
predictability. The absence of energy market liberalization in China may risk the long-term 
viability and liquidity of the carbon market (Carbon Market Watch Report, 2015, p. 15), 
considering the big share of energy emissions in the ETS.

466  See Weishaar, 2014b, p. 132; Zeng et al., 2016b, p. 766.  
467  See Helm, 2003; Zeng et al. 2016.
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fully determined or officially disclosed, they will not be discussed further in the 
dissertation.

Still, an equally important issue that certainly compromises policy consistency 
in the China ETS is the ex-post adjustment of the ‘national cap’. With an ‘intensity-
based cap’ being pre-defined based on the projected GDP under the China ETS, the 
ensuing ex-post adjustment of the ‘cap’ may take place to correct for the difference 
between the projected and the actual GDP. However, it remains unclear from the 
national carbon regulatory framework when and how ex-post adjustments take place 
.468 As analyzed in Chapter 5, the current common practices from the pilots indicate 
that the pre-defined national cap may be adjusted in the subsequent year but ahead 
of the ‘compliance date of the year considered’.469 And it is very likely to be adjusted 
in line with the ‘actual output’ of the year considered.470 On the entity level, ex-post 
adjustment may be triggered by certain changes that are stipulated in the national 
carbon regulation (e.g. significant changes of production capacity).471 Consequently, 
supplementary allowances will be released when the economy unexpectedly prospers 
and allowances may be withdrawn when the economy contracts below what was 
predicted.472

Accordingly, in the eventuality of EU-China linkage, ex-post adjustment in China 
may add to carbon market volatility, which would undermine the price credibility 
and predictability (environmental effectiveness and efficiency jeopardized). When 
covered entities and investors have difficulties forming or implementing compliance 
or investment strategies, low liquidity will arise, which has been observed from 
pilot markets.473 Moreover, in a more complex market after linking, the EU has 
to shoulder higher information costs and investment risks due to the ex-post 
adjustment in China’s system. For instance, with unforeseen economic downturn 
in China, ‘sudden-and-unexpected sharpening’ of allowances by China may raise 
compliance costs to EU’s firms (efficiency losses).474

468  See Art. 15 in NDRC, 2014a; Art. 12 in NDRC, 2016b.
469  See Zeng et al. 2016.
470  See ibid.
471  See NDRC, 2014a; Art. 12 in NDRC, 2016b.
472  See Appendix 2, Zeng et al., 2016b.
473  See Carbon market watch, 2015.
474  See Zeng et al., 2016b; for a detailed explanation, see Chapter 5.5.2 of this dissertation on this 

matter.
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7.2.3 Lack of policy transparency in China
In addition to ‘policy consistency’, linking to an ETS that lacks ‘policy 

transparency’ may also compromise the price predictability and credibility of the 
linked systems, thus impeding a future linkage.

To safeguard transparency in the linked systems, covered entities or investors 
should be well informed of the ‘current ETS designs’ (e.g. coverage, allocation, MRV 
or offsetting rules) and the ‘shape of future regulatory regime’ such as ‘potential future 
ETS adjustments’ and ‘clearly defined long-term abatement goals’. Otherwise, they 
may lack sound knowledge to form strategies and are unable to determine whether 
the current price reliably reflects the scarcity of allowances, thus compromising price 
predictability. What is worse, they may lose faith in the system’s legitimacy, and the 
credibility of carbon price will be compromised accordingly.

Specifically, in the EU ETS, covered entities or investors are well informed 
since the information regarding the quantity, allocation of allowances and MRV 
of emissions is legally required to be immediately disclosed,475 and ‘future changes 
of ETS designs’ (e.g. a faster reduction of annual emissions caps, the introduction 
and revision of MSR) are also made public ahead.476 By contrast, in the China ETS, 
the current national regulation requires the NDRC to disclose information on the 
coverage, allocation methods, actual emissions and the compliance status477 but not 
yet on the ‘cap’. In fact, as mentioned above, it remains unclear in law or in practice 
what the caps are and how they are chosen in all the seven pilots (ahead of the 
compliance period).478 Such common obscurity from China’s pilots may perpetuate 
existing concerns over the clarity and transparency of the future national cap, 
especially with large uncertainty over China’s economy479 and emissions structure.

475  See Art. 15a ‘Disclosure of information and professional secrecy’, Directive 2003/87/EC.
476  See European Council, 2014; para. 5 of European Parliament and of the Council of the European 

Union, 2015; European Council and Council of the European Union, 2017; Reuters, 2018.
477  See Arts. 6, 7, 33 & 34 in NDRC, 2014a; Arts. 5, 28 in NDRC, 2016b.
478  See Table 5-2 in Chapter 5.
479  See Business insider, 2015; Xinhuanet, 2015; Zeng et al., 2016b.
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7.2.4 ETS enforcement in China: an obstacle to linking?
With a potential lack of policy consistency and transparency, the current ‘ETS 

enforcement’ in China certainly generate environmental or efficiency concerns. But 
it is less likely to pose an insurmountable obstacle. This is mainly because both policy 
consistency and transparency are very likely to be improved with ETS development 
and economic restructuring. This is explained below.

For instance, as noted in Chapter 5, China’s uncertain economic development 
and unstable sectoral structure of the economy may give rise to difficulties in 
predicting aggregate emissions and thus setting an absolute cap.480 However, 
in the wake of industrial and economic restructuring, the economic structure is 
expected to be more stable in the future. Accordingly, a more stabilized ‘emissions 
structure’, along with a potential improvement in the collection of carbon data, 
will facilitate the prediction of future carbon emissions. This may lay a crucial basis 
for determining an absolute cap for the national ETS in the future. With a more 
predictable ‘emissions structure’ later on, especially after China peaks its emissions 
around 2030,481 determining and pre-disclosing a trajectory of (absolute) caps may 
even prove feasible (policy transparency and consistency to be improved).482

A second example concerns a potential improvement in the consistency and 
transparency of the ‘allocation method’. As pointed out in Chapter 2.1, compared 
to ‘grandfathering’, allocation via benchmarking has a higher standard for emissions 
data and requires relatively ‘uniformized process’ as to setting a clear ‘allocation 
formulae’ for sectors and installations. Prior to the launch of the China ETS, it 
was expected that sectors of power, cement and electrolytic aluminum would be 
covered during the first year of the China ETS. But the power sector is currently 
the only sector included.483 This is mainly because the power sector has an advantage 
of gathering high-quality carbon data and uniformizing the generation process, 
whereas a number of industrial processes for the cement production and electrolytic 

480  See Business insider, 2015; Xinhuanet, 2015.
481  China announced the intention of peaking emissions around 2030. See Whitehouse, 2015.
482  As mentioned in Chapter 5, setting an absolute cap is also part of the policy vision in China. In 

particular, China is now researching ‘absolute cap’ and intends to gradually achieve ‘dual control’ 
(i.e. carbon intensity and absolute emissions controlling) in the future. See Hexunnet, 2014; Su, 
2014.

483  See NDRC, 2017; Carbon Brief, 2018; Carbon Pulse, 2018.
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aluminum have yet to be uniformized.484 In the future, with a more stabilized 
sectoral structure of the economy and more uniformized procedural processes, 
‘benchmarking’ that improves consistency/transparency and rewards efficiency may 
prove more applicable.

Moreover, if the linking is to happen, the EU ETS may pose strict conditions 
during the linking negotiations on a future improvement in the policy consistency 
and transparency. Hence, indicators in more depth can be employed to assess the 
improvement in those aspects and thus to determine whether and when a linkage 
is to happen. In particular, such indicators must be clearly and concisely defined, 
which can be directly monitored, assessed and verified.485

In addition, when the linkage finally materializes, linking can serve as 
‘commitment service’ and ‘mutually beneficial mechanism’ to improve the policy 
transparency, consistency and enforcement stringency.486 On the one hand, with 
mutual pressure, concealing relevant information or making expedient adjustments 
is expected to be more difficult in a linked scheme than systems in autarky.487 On 
the other hand, potential gains from linking help to ensure policy consistency and 
stringency. For instance, the system with more stringent caps (the EU ETS) can 
meet abatement targets by purchasing less expensive allowances or offsets from its 

484  See Tanjiaoyi, 2018.
485  There exist, of course, concerns over the ‘effectiveness of conditionality’ and thus whether the EU 

would pose conditions to safeguard EU’s interest and to achieve the objectives of the EU ETS (see 
the analysis in Chapter 3.3) during a future linking negotiation (if any).

  Admittedly, the available literature expressed similar concerns over the ‘effectiveness of 
conditionality’, e.g., during the Central and Eastern European Countries enlargement (see, e.g., 
Schimmelfennig and Sedelmeier, 2004; Kochenov, 2008 on this matter). For instance, Kochenov 
(2008) argued, within the field of the EU enlargement law, that ‘the Union entered an unstable 
terrain of vague causal connections and blurred definitions’. This, together with other concerns/
side-effects examined, does not necessarily mean that the ‘conditionality’ is ineffective; rather, 
it calls for a more careful definition and application of ‘conditions’. For instance, Kochenov 
(2008) further proposed therein several policies and procedures that could be ‘profitably applied 
to the regulation of current and future accessions (to the Union)’. It is therefore suggested in the 
dissertation that ‘indicators must be clearly defined and applicable’.

486  See Tuerk et al., 2009, p. 344; Zeng et al., 2016b.
487  See Flachsland et al., 2009, p. 4.
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linking partner,488 while the China ETS may maintain a stringent trajectory of caps 
with potential gains from the allowances sales.489

While there may still be a long path to go, the on-going ‘enforcement capacity-
building’ for the national ETS may benefit from the existing experience gathered from 
the domestic pilots and international community via multiple ‘capacity-building 
projects’. Prominent examples include the above-mentioned ‘EU-China emission 
trading capacity-building project’ (initiated in 2014) that offers EU expertise, along 
with other projects implemented in cooperation between the NDRC and Federal 
Ministry for the Environment (Germany-BMU) or the Partnership for Market 
Readiness (PMR).490

7.3 ‘Carbon governance structure’ as linking barriers?
‘Potentially different priorities and policy preferences’ between central and local 

governments may lead to a fragmented market with countless barriers, rather than 
a linked and integrated market.491 In this regard, carbon ETS governance structure 
may prove crucial and significantly affect the stringency of enforcement within the 
ETS.

Currently, the Chinese national government functions as a ‘central power’ 
and sets uniform standard for ETS designs such as coverage and allocation. The 
national rules will then be implemented by local governments. Such a process serves 
to reduce potential ‘regional disparity’, e.g., on the stringency of abatement target, 
largely avoids competitive distortions and thus safeguards the system’s efficiency.492 
Moreover, local governments are given some leeway as to implementing more 
stringent allocation and coverage rules (provided being approved by national 
authority), adding to the flexibility of the ETS.493 Consequently, such a two-layer 

488  See Jaffe et al., 2009.
489  See Zeng et al., 2016b; for a detailed discourse on this matter, see Chapter 5.5.1 and Chapter 

5.5.3 in this dissertation.
490  See European Commission, 2016a.
491  See Victor, 2007.
492  See Arts. 6, 7, 12 in NDRC, 2014a; Arts. 4, 6-10 in NDRC, 2016b.
493  See Arts. 7, 12 in NDRC, 2014a; Arts. 5, 9 in NDRC, 2016b. For a more in-depth discourse on 

this matter, see, e.g., Duan, 2015, pp. 236-240; Duan and Zhou, 2017, pp. 68-71.
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carbon-governance structure (i.e. National authority - provincial authorities)494 will 
contribute to a smooth initiating of the ETS and a later integrated market.

Within the EU ETS, the ‘two-level climate governance structure’ (the EU – 
member states) appears to function similarly to the above-mentioned structure in 
China and may not seriously impede linking. This is mainly because the negotiation 
strategy adopted by the EU oftentimes seeks to balance the ‘environmental 
concerns’ against ‘economic impacts’, thus allowing for some EU countries that 
haven’t prioritized climate change (e.g. Poland).495 Accordingly, the EU has generally 
presented a ‘more unified voice’ in the previous international climate negotiations 
and will be likely to remain so for future linking negotiations.496

However, the ‘two-level governance structure’ may affect the implementation of 
future negotiations, which suggest that a conclusion of linking agreement may not 
take place soon even after both parties (the EU and China) enter a negotiation.497 
This is mainly because ‘climate change’ falls into an area of ‘shared competence’ 
between the Union and the Member States,498 which implies limited legal capability 
for the EU in terms of the EU external climate policy (future ‘EU-China linkage’ 
included). Given the previous legal practices,499 it is likely a ‘mixed agreement’ 
may be negotiated between China, the EU and its Member States, so as to avoid 
potential ‘extensive legal battles’ and to ‘appease’ both the Member States and the 
EU.500 Accordingly, the European Commission may negotiate on behalf of the union 

494  See section 6 in State council, 2016.
495  See Dreblow, 2013; Vedder, 2012, pp. 20-21; Hart, 2015, p. 495.
496  For instance, in the eventuality of EU-China linkage, countries (e.g. Poland) with increasingly 

high abatement pressure may actually benefit from China’s low abatement costs. But linking may, 
of course, inevitably create winners and losers within one country and further within one sector. 
With more details on the China ETS to be communicated later on, a further examination of 
distributional impacts of linking within the EU may be needed to answer the question whether 
different member states will present an unified voice in the linking discussion and how the 
disagreement, if any, could be resolved to facilitate linking.

497  The recently concluded and long-lasting EU-Swiss linking negotiation may also shed a light on a 
potentially time-exhausting process for future EU-China negotiation, especially when Swiss ETS 
is generally believed to be more compatible with the EU ETS than China’s system.

498  See Art. 4, the Treaty on the Functioning of the European Union (hereafter ‘TFEU’).
499  See, e.g. the conclusion of EU-Canada Comprehensive Economic and Trade Agreement (CETA). 

See Council of the European Union (2016) on this matter.
500  See Eeckhout, 2011, pp. 212-222; Vedder, 2012, pp. 19-20.
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pursuant to the EU law on the ‘external action’,501 and the Member States can also 
negotiate in this case. Following the conclusion of the agreement, both the EU and 
the Member States need to approve the agreement. The Union does that by means 
of a Council decision using Qualified Majority Voting (QMV) or act ‘unanimously’ 
when ‘unanimity is required for the adoption of internal rules’, while the Member 
States may need to follow procedures pursuant to their respective constitutional 
arrangements.502

Having said that, in practice, it is also likely that the EU – in particular the 
European Commission – could argue that the ‘competence in climate change’ has 
de facto become exclusive due to the ‘ERTA doctrine’ as a result of the EU-activity 
in this field. The well-known ‘ERTA doctrine’ (also referred to as the ‘Court’s ERTA 
judgment’),503 codified in article 3 (2) of TFEU,504 stipulates that the EU obtains 
exclusive treaty-making powers where the conclusion of an international agreement 
‘may affect common rules or alter their scope’.505

501  Once the negotiations result in an agreement on the text, the Council of the European Union, 
on a proposal by the negotiators, shall adopt a decision whether to authorize the signing of the 
agreement and to conclude the agreement. See Art. 218 of the TFEU.

502  During the process of concluding a linking agreement, it is possible that the Council shall act 
‘unanimously’ (not simply by a ‘qualified majority’). The reason is that the linking agreement 
may include provisions for which ‘unanimity is required for the adoption of internal rules’. For 
instance, the EU-China linking is likely to affect the industrial competitiveness (as identified 
above) or, given the close relationship between climate change and energy supply, ‘significantly 
affect a Member State’s choice between different energy sources and the general structure of its 
energy supply’ (see, e.g., art. 192 (2) c, 207 of the TFEU). Accordingly, this will, to a certain 
extent, add to the uncertainty of linking or, at the very least, suggest that a conclusion of linking 
agreement may not take place soon.

503  See Judgment of the Court of 31 March 1971, Commission of the European Communities v 
Council of the European Communities. European Agreement on Road Transport. Case 22-70. 
ECLI:EU:C:1971:32.

504  Article 3 (2) TFEU stipulate that: The Union shall also have exclusive competence for the 
conclusion of an international agreement when its conclusion is provided for in a legislative act 
of the Union or is necessary to enable the Union to exercise its internal competence, or in so far 
as its conclusion may affect common rules or alter their scope.

505  After the conclusion of a linking agreement, its implementation is more likely to take the shape 
of an amendment of the EU ETS Directive that would then require further implementation by 
member states.



7.4 Conclusions
This chapter contributes to addressing the central question of this dissertation 

by examining whether the differences in the ETS enforcement between the ETSs will 
impede a future EU-China linkage. ‘ETS enforcement’ is analyzed herein mainly 
because its stringency ensures the environmental effectiveness and efficiency within 
the ETSs and thus remains essential to a link. As such, this chapter examines whether 
both jurisdictions (in particular China) have the will and administrative capability 
to implement an effective ETS. First, our findings reveal that an effective carbon 
ETS not only helps China to ease carbon abatement pressure but also has an internal 
coherence with the current low-carbon transferring of the economic structure. 
In this regard, Chinese government will be strongly motivated to implement an 
effective ETS.

Moreover, this chapter examines major concerns over the enforcement in 
China, including the current ‘incomplete carbon regulatory infrastructure’ and a 
lack of policy consistency and transparency. Those issues will certainly generate 
environmental or efficiency concerns but are less likely to significantly impede a 
link. In addition, this chapter analyzes the comparable ‘carbon governance structure’ 
in both ETSs. Our finding show that EU’s ‘two-level governance structure’ may 
not seriously impede linking due to a more unified position in external climate 
negotiations. But it may suggest that linking agreement may not be concluded soon 
even after both parties enter a negotiation.
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