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INTRODUCTION

Not only the sex discrimination cases, 
but the cases on contraception, abortion, 
and illegitimacy as well, present various 

faces of a single issue: 
the roles women are to play in society. 
Are women to have the opportunity to 

participate in full partnership with 
men in the nation’s social, political, 

and economic life?

Ruth Bader Ginsburg 

I - Ginsburg, R.B., Sex equality and the Constitution: 
The state of the art. Women's Rts. L. Rep., 4, 1977, p.143.

I
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David Grimes et al

[T]he underlying causes 
of morbidity and 

mortality from unsafe 
abortion today are not 

blood loss and infection 
but, rather, apathy and 
disdain toward women.

II - Grimes, D.A., Benson, J., Singh, S., Romero, M., 
Ganatra, B., Okonofua, F.E. and Shah, I.H., 
Unsafe abortion: the preventable pandemic. 
The Lancet, 368(9550), 2006, pp.1908-1919.

II
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Introduction 
Abortion is a very common experience. Globally, 40% of unintended pregnancies end in induced 
abortion—including in countries with high rates of contraceptive prevalence—and nearly one in four 
women in the United States (23.7%) will have an abortion by age 45.1 Safe abortions—including 
those done by trained providers in hygienic settings, and early abortion with pills—carry very few 
health risks.2 In spite of this, abortion continues to be widely regulated and decidedly stigmatised.  

Countries worldwide have devised different legislative responses to what has been called a “silent 
pandemic” for its devastating consequences on women’s lives.3 Domestic laws range from complete 
criminalisation of abortion—in El Salvador, for example, where even miscarriages are crimes—to the 
regulation of the procedure outside the realm of criminal law, which is the case in Canada.4 This 
“plethora of convoluted laws and restrictions surrounding abortion”—in the words of Marge Berer—
has been considered to make no legal or public health sense.5 But, do these laws make human rights 
sense?  

Abortion laws are far from being innocuous. There is a great deal of “anonymous suffering”—in the 
sense proposed by Alicia Yamin—that goes relatively unseen when we talk about abortion.6 
According to the Lancet Commission on Women and Health, unsafe abortion is estimated to cause 
47,000 maternal deaths and 5 million maternal disabilities annually.7 These deaths, and dire health 
consequences, are mostly preventable. As has been rightly noted by Grimes et al, “the underlying 
causes of morbidity and mortality from unsafe abortion today are not blood loss and infection but, 
rather, apathy and disdain toward women”.8 Unsafe abortion is a striking case of health inequality; 
besides the obvious gendered component, unsafe abortion also has class and racial dimensions, 
such as—for example—97% of unsafe abortions happening in the ‘developing world’.9  

                                                
1 See data for 2010-2014 in Sedgh, G., Bearak, J., Singh, S., Bankole, A., Popinchalk, A., Ganatra, B., Rossier, C., 

Gerdts, C., Tunçalp, Ö., Johnson Jr, B.R., and Johnston, H.B., 2016. Abortion incidence between 1990 and 2014: global, 
regional, and sub regional levels and trends. The Lancet, 388(10041), pp. 258-267.  

Shah, I. and Åhman, E., 2004. Age patterns of unsafe abortion in developing country regions. Reproductive Health 
Matters, 12(sup24), pp. 9-17.  

Jones, R.K. and Jerman, J., 2017. Population group abortion rates and lifetime incidence of abortion: United States, 
2008–2014. American Journal of Public Health, 107(12), pp. 1904-1909. 

2 World Health Organization and UNAIDS. 2012. Safe abortion: technical and policy guidance for health systems.  
3 Grimes, D.A., Benson, J., Singh, S., Romero, M., Ganatra, B., Okonofua, F.E., and Shah, I.H., 2006. Unsafe 

abortion: the preventable pandemic. The Lancet, 368(9550), pp. 1908-1919. 
Grimes, D.A., 2003. Unsafe abortion: the silent scourge. British Medical Bulletin, 67(1), pp. 99-113. 
4 Berer, M., 2017. Abortion law and policy around the world: in search of decriminalization. Health and Human 

Rights, 19(1), p. 13. 
5 Berer, M., 2017. Abortion law and policy around the world: in search of decriminalization. Health and Human 

Rights, 19(1), p. 13. 
6 Yamin, A.E., 1996. Defining questions: Situating issues of power in the formulation of a right to health under 

international law. Human Rights Quarterly, 18, p. 398. 
7 Langer, A., Meleis, A., Knaul, F.M., Atun, R., Aran, M., Arreola-Ornelas, H., Bhutta, Z.A., Binagwaho, A., Bonita, 

R., Caglia, J.M., and Claeson, M., 2015. Women and health: the key for sustainable development. The Lancet, 386(9999), 
pp.1165-1210. 

8 Grimes, D.A., Benson, J., Singh, S., Romero, M., Ganatra, B., Okonofua, F.E., and Shah, I.H., 2006. Unsafe 
abortion: the preventable pandemic. The Lancet, 368(9550), pp. 1908-1919. 

9 Grimes, D.A., Benson, J., Singh, S., Romero, M., Ganatra, B., Okonofua, F.E., and Shah, I.H., 2006. Unsafe 
abortion: the preventable pandemic. The Lancet, 368(9550), pp. 1908-1919. The division between developing and 
developed countries has been largely criticized, and the terminology has changed to more accurately reflect the geographic 
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Thus, undoubtedly, abortion is a human rights issue. But, when we talk about abortion and human 
rights, what do we talk about? Who do we talk about? When a topic is paradoxically so taboo and so 
common, so prevalent and so widely restricted, it is difficult to decide where our starting point should 
be. There are, indeed, multiple ways of critically grappling with the topic of abortion.10 This thesis 
critically analyses domestic laws that are considered ‘good laws’, using a human rights-based 
approach to health and engaging with broader societal concerns of power relations—gender 
stereotypes, more specifically. 

Alicia Yamin writes: 

Human rights are or should fundamentally be about the regulation of power—as 
shields from tyranny in the public square and private bedroom; as curbs on public 
lassitude and private greed that undermine social justice; but also as challenges 
to the structures of thought that drive patterns of suffering and indignity across 
the globe.11 

This thesis builds on this dual role of human rights. On one hand, human rights as the regulation of 
power. For this thesis, international human rights law—in particular, the right to health—as a limit, 
and as a mechanism of control over the power of the state in the regulation of abortion. And on the 
other, human rights as a call to challenge the structures of thought that drive inequalities which are 
embedded in the way states regulate abortion. In particular, for this thesis, international human rights 
law—the state’s obligation to eradicate gender stereotypes—as a framework to ‘name’, ‘shame’, and 
contest gender stereotypes that underlie legislative choices and impair women’s access to abortion.  

Following this approach, this thesis is divided into two Parts.  

Part I aims to answer the first kick-off question: what do we talk about when we talk about law, 
abortion and human rights? In order to do so, it studies the international human rights standards on 
abortion. It commences by critically retracing the historical evolution of sexual and reproductive rights 
in the wider context of international human rights law (Chapter I). It then explores whether, and to 
what extent, states have translated international commitments around sexual and reproductive 
health, and rights into their national constitutions (Chapter II). It further analyses the way in which 
states’ themselves have delineated the scope and content of the obligations, in order to realise the 
right to abortion within the United Nations Universal Periodic Review (Chapter III). Lastly, following 
the conceptualisation of human rights as a limitation to a state’s control, Part I uses two case studies 
to test the extent to which fairly liberal and widely praised domestic abortion laws comply with the 
international human rights obligations, in terms of abortion as outlined in the previous chapters 
(Chapters IV and V).  

Part II intends to answer the second kick-off question: who do we talk about when we talk about 
abortion? Who is the ‘woman’ in abortion laws? Envisaging human rights as a challenge to the 

                                                
distribution of poverty and prosperity. Use of the terms ‘developing’ and ‘developed’ here responds to the use of secondary 
data, which were collected and classified in these terms by the authors of the cited study.  

10 Oja, L., 2017. Why is a “good abortion law” not enough? The case of Estonia. Health and Human Rights, 19(1), 
p. 161. 

11 Yamin, A.E. 2017. “Speaking Truth to Power”: A Call for Praxis in Human Rights. Open Democracy (18 Apr 2017). 
Available at <https://www.opendemocracy.net/openglobalrights/alicia-ely-yamin/speaking-truth-to-power-call-for-praxis-in-
human-rights>. Accessed 20 Nov 2018. 
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structures of thought that drive inequalities, Part II uses the human rights framework provided by the 
CEDAW Convention to unpack who are we talking about when we discuss abortion in domestic laws. 
It starts by exploring the framework that emerges from the articulation of Articles 5 and 2 of the 
Convention on the Elimination of All Forms of Discrimination Against Women, and the elaboration 
done by the CEDAW Committee on its general recommendations, country recommendations and 
views (Chapter VI). It focuses on the construction of the legal subject in domestic abortion laws and 
the human rights obligation of states to eradicate gender stereotypes (Chapter VII). Part II also uses 
two cases studies in order to interrogate who is the woman in domestic abortion laws and to test the 
hypothesis that domestic laws hinge on impermissible stereotypes (Chapter VIII and IX). 

Developing a human rights approach to health 

Why use a human rights framework? 

Human rights law has been criticised to a considerable extent from a feminist standpoint, and there 
is extensive literature revealing how it emerged in a particular historical moment and was defined in 
terms of the needs of a limited sector of the population. As shown by Joanne Conaghan, international 
human rights law took its modern shape and form in the context of a legally sanctioned gender 
hierarchy.12 The first human rights instruments coexisted quite comfortably with the formal 
disqualification of women—together with other groups—from many aspects of legal personhood and 
entitlement.13 This resulted in the categorisation of violations in ways that exclude women, and in 
many degrading life experiences not being understood as human rights issues.14 Charlotte Bunch 
points to the fact that the dichotomy public/private sphere has been largely used to exclude human 
rights abuses in the home, and other classically ‘private’ settings, from public scrutiny.15 For example, 
as rightly noted by Lorena Sosa, “until the 1970s, violence against women, especially violence taking 
place in the private sphere was generally regarded as incidental and as a problem of only certain 
segments of society” linked to social class and lifestyle, but not considered as a human rights 
violation.16 Another example of this would be the extensive work of the Special Rapporteur on 
Torture, to conceptualize the denial of legally available health services—such as abortion and post-

                                                
12 Until the late 19th and early 20th centuries, women were excluded from the legal profession and legal knowledge 

was a masculine enterprise. Conaghan, J., 2013. Law and Gender, Oxford University Press, p. 4.  
13 Conaghan, J., 2013. Law and Gender, Oxford University Press, p. 79. Meanwhile, both the UDHR and the UN 

Charter recognise the “equal rights of men and women”. See United Nations General Assembly, 1948, Universal 
Declaration of Human Rights, 10 December 1948, 217 A (III), and United Nations General Assembly, 1945, Charter of the 
United Nations, 24 October 1945, 1 UNTS XVI.  

14 Peters, J.S. and Wolper, A., Introduction in Peters, J.S. and Wolper, A. eds., 1995. Women's rights, human rights: 
International feminist perspectives, Routledge, p. 15. See also, Charlesworth, H., 1994. Feminist critiques of international 
law and their critics. Third World Legal Studies, p.1. 

15 Bunch, C., Transforming human rights from a feminist perspective, in Peters, J.S. and Wolper, A. eds., 
1995, Women's rights, human rights: International feminist perspectives, Routledge, p. 2. See also Bunch, C., 2004. A 
feminist human rights lens. Peace Review, 16(1), pp. 29-34. 

16 Sosa, L.P.A., 2015. At the centre or the margins: A review of intersectionality in the human rights framework on 
violence against women. Doctoral thesis. Available at < 
https://pure.uvt.nl/ws/portalfiles/portal/20337685/Sosa_At_the_centre_20_03_2015_met_aankondiging.pdf>. Accessed 
05 Apr 2019. See, for example, cases from the European Court of Human Rights: Opuz v. Turkey, App. Decision 33401/02 
(2009), which has been called the ‘landmark case’ for recognising the gender dimension of violence against women, and 
a very recent case, Bălșan v. Romania, App. Decision 49645/09 (2017) – here again, the ECtHR coupled Article 3 
(prohibition of torture and ill-treatment) with Article 14 (non-discrimination). 



530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa
Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019 PDF page: 17PDF page: 17PDF page: 17PDF page: 17

 17 

abortion care—as causing tremendous and lasting physical and emotional suffering that can amount 
to torture or ill treatment.17 Previous to the reading of human rights through a gender lens, these 
experiences were largely absent from the international human rights arena.  

Thus, it is not surprising that the topic of abortion was debated in various other fields before being 
part of the human rights discourse, and that it has witnessed major shifts in the way it has been 
framed. As we will see in Chapter I, abortion rights—and, more broadly, sexual and reproductive 
rights—were initially a matter related to demography and, as such, were treated as an issue of 
population control. Indeed, the conversation around sexual and reproductive rights stemmed from 
the concern that the unprecedented pace and volume of population growth was a serious threat to 
economic development, public health, and the environment, but it had seemingly no connection to 
human rights or gender justice.18  

Certainly, sexual and reproductive rights—and abortion in particular—were not explicitly part of the 
list of human rights enshrined in the first human rights instruments. However, slowly but surely, 
human rights bodies and scholars have contributed to their increasing recognition in international 
human rights law, by applying a gender lens to those ‘already recognised’ human rights. By no means 
do I mean to disregard the extensive literature that exposes the shortcomings of the “rights” 
language, in particular from feminist point of view—or in general.19 However, in this thesis I choose 
to follow the work of Hilary Charlesworth and Patricia J. Williams, who speak of the symbolic power 
and potentially material consequences of using the framework of human rights. The first argues that 
the “rights discourse offers a recognized vocabulary to frame political and social wrongs” for those 
who have historically been disadvantaged20, whilst the second argues “[f]or the historically 
disempowered, the conferring of rights is symbolic of all the denied aspects of their humanity: rights 
imply a respect that places one in the referential range of self and others, that elevates one’s status 
from human body to social being”.21 Indeed, as Charlesworth also notes, “the empowering function 
of rights discourse for women, particularly in the international sphere where we are still almost 
completely invisible, is a crucial aspect of its value”.22 This thesis proposes then to reclaim the 
wording that asserts that “all human rights derive from the dignity and worth inherent in the human 
person”—in the Vienna Declaration and Programme of Action 1993—and to “take suffering 
seriously”23  by using international human rights law to analyse abortion laws. In particular, this thesis 

                                                
17 UNCHR Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment (JE 

Méndez), Report of the Special Rapporteur (2011) UN Doc. A/HRC/22/53. 
18 Ashford, L.S., 2001. New population policies: advancing women's health and rights. Population Reference 

Bureau. 
19 See, for example, O'Neill, O. 2005. The dark side of human rights. International Affairs, 81(2), pp. 427-439. A 

thorough consideration of the different philosophical bases of human rights, and the feminist critique, can be found at 
Dembour, M.B., 2006. Who believes in human rights?: reflections on the European Convention. Cambridge University 
Press. 

20 Charlesworth, H., What are ‘women’s international human rights’? in Cook, R.J. ed., 2012. Human rights of 
women: National and international perspectives. University of Pennsylvania Press. 

21 Williams, P.J., 1991. The alchemy of race and rights. Harvard University Press. 
22 Charlesworth, H., What are ‘women’s international human rights’? in Cook, R.J. ed., 2012. Human rights of 

women: National and international perspectives. University of Pennsylvania Press. 
23 Yamin, A.E., 2008. Will we take suffering seriously? Reflections on what applying a human rights framework to 

health means and why we should care. Health and Human Rights, 10(1), pp. 45-63. 



530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa
Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019 PDF page: 18PDF page: 18PDF page: 18PDF page: 18

 18 

will use human rights to reconceptualise the unseen suffering in the context of abortion as a human 
rights violation. 

Taking suffering seriously means engaging with the great deal of human rights violations that occur 
in the context of the regulation of abortion, but which go unnoticed and are not acknowledged as 
human rights issues, and are thus—together with other experiences in the context of reproductive 
care— “inadequately analysed under international human rights law”.24 

Linking health and human rights  

In the 1990s, when the conceptual connection between health and human rights was being 
developed, a seminal work by Mann et al proposed a model that identified three different 
connections.25 

Figure 1 - Linkages between Health and Human Rights. Source Mann, J.M., Lawrence Gostin, J.D., Sofia Gruskin, J.D., 
Brennan, T., Zita Lazzarini, J.D. and Fineberg, H.V., 1994. Health and Human Rights, Health and Human Rights, 1(1). 

 

It was the third dimension of the connection between health and human rights—that ‘inextricable 
linkage’—that had the most profound impact, because it recognised that health and human rights 
are complementary approaches to the central problem of defining and advancing human wellbeing. 
This approach captured “the notion that having agency over one’s life—dignity—is intrinsically 
connected to health”.26 This recognition opened up new ground, and it requires us to grapple with—

                                                
24 Khosla, R., Zampas, C., Vogel, J.P., Bohren, M.A., Roseman, M., and Erdman, J.N., 2016. International human 

rights and the mistreatment of women during childbirth. Health and Human Rights, 18(2), pp. 131–143. 
25  Mann, J.M., Lawrence Gostin, J.D., Sofia Gruskin, J.D., Brennan, T., Zita Lazzarini, J.D., and Fineberg, H.V., 

1994. Health and Human Rights, Health and Human Rights, 1(1). 
26 Yamin, A.E. and Constantin, A., 2017. A Long and Winding Road: The Evolution of Applying Human Rights 

Frameworks to Health. Georgetown Journal of International Law, 49, pp. 191-237. 
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as rightly pointed out by Alicia Yamin and Andrés Constantin—freedom from abuse and autonomy 
in the private sphere, as well as access to endowments in the public sphere, and civil, political, 
economic and social rights. 27  

Certainly, dignity is at the core of human rights; in the current understanding of human rights, dignity 
is the foundation and justification for human rights. This connection first emerged in international 
human rights law with the Preamble to the Universal Declaration of Human Rights, in which states 
recognised that the “inherent dignity and the equal and inalienable rights of all members of the human 
family is the foundation of freedom, justice and peace in the world”.28 As noted by Jack Donnelly, 
“[h]uman rights are ‘needed’ not for life but for a life of dignity, a life worthy of a human being”.29 
Similarly, Yamin argues that “human rights are conceived as tools that allow people to live lives of 
dignity, to be free and equal citizens, to exercise meaningful choices, and to pursue their life plans.”30 
The ICESCR Committee connected the idea of dignity with health, affirming that “[h]ealth is 
indispensable for living a life with dignity”. 31   

This thesis recognises and works with human rights, rather than ethical principles or ideals, as 
binding obligations. When states ratify a treaty—in this case, UN human rights treaties—they legally 
bind themselves to respect, protect and fulfil these rights. A Lancet editorial captures this idea very 
clearly: “the right to health is much more than a convenient phrase which health workers, non-
governmental organizations, and civil-society groups can brandish about in the vague hope that it 
might change the world. The right to health is a legal instrument—a crucial and constructive tool for 
the health sector to provide the best care for patients and to hold national governments, and the 
international community, to account”.32  

Drawing on these considerations, this thesis follows the contribution of Yamin developing a human 
rights approach to health, insofar as it considers that “in a rights framework, health is produced, 
experienced, and understood in the social, political, historical, and economic contexts in which we 
live” and “health is a matter of justice a product of social relations as much as biological or 
behavioural factors”.33 Indeed, over the last 20 years we have come to a largely shared perspective 
that a human rights lens on health helps shape our understanding of who is disadvantaged and who 
is not; who is included and who is ignored; and whether a given disparity is merely a difference or 
an actual injustice.34 Certainly—as pointed out by London—a human rights approach to health is 

                                                
27 Yamin, A.E. and Constantin, A., 2017. A Long and Winding Road: The Evolution of Applying Human Rights 

Frameworks to Health. Georgetown Journal of International Law, 49, pp. 191-237. 
28 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (III).  
29 Donnelly, J., 2013. Universal human rights in theory and practice. Cornell University Press, p. 15.  
30 Yamin, A.E., 2008. Will we take suffering seriously? Reflections on what applying a human rights framework to 

health means and why we should care. Health and Human Rights, 10(1), pp. 45-63. 
31 UN Committee on Economic, Social and Cultural Rights. 2000. General Comment No. 14: The Right to the 

Highest Attainable Standard of Health. UN Doc. E/C.12/2000/4. 
32 The Lancet. 2008. The right to health: from rhetoric to reality. The Lancet, 372(9655), pp. 2001.  
33 Yamin, A.E., 2008. Will we take suffering seriously? Reflections on what applying a human rights framework to 

health means and why we should care. Health and Human Rights, 10(1), pp. 45-63. 
34 Annas, G.J., 1998. Human rights and health—the Universal Declaration of Human Rights at 50. New England 

Journal of Medicine, 339(24), p. 1778–1781.  
Gruskin, S., Mills, E.J., and Tarantola, D., 2007. History, principles, and practice of health and human rights. The 

Lancet, 370(9585), pp. 449-455.  
Gruskin, S., Bogecho, D., and Ferguson, L., 2010. ‘Rights-based approaches’ to health policies and programs: 

Articulations, ambiguities, and assessment. Journal of Public Health Policy, 31(2), pp. 129-145.  
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critical to addressing growing global health inequalities.35 This approach requires us to address the 
fact that suffering is not the result of ‘natural’ or ‘biological’ causes, but rather that it “stems from 
human choices about policies, priorities, and cultural norms, about how we treat each other and what 
we owe each other.”36 Pursuing this line, I follow Lisa Forman’s argument that human rights law and 
the right to health, in particular, offer important normative and strategic frameworks for public and 
global health, with the capacity to make considerable contributions to identifying and challenging 
power disparities.37 

In this sense, a human rights approach to health requires us to engage with both the normative 
content of the right to health itself, but also with the power dynamics that determine health outcomes. 
Indeed, I argue in this thesis that a human rights-based approach to health demands that we pay 
particular attention to the broader societal concerns of power relations—gender relations, in 
particular. The famously quoted Rudolf Virchow rightly asserted that, “[m]edicine is a social science 
and politics is nothing else but medicine on a large scale… If medicine is to fulfil her great task, then 
she must enter the political and social life”.38 Historically, the principal duty of women has been 
viewed as bearing children, particularly sons, and as serving as the foundation of families.39 Not only 
the cost to women’s health of discharging this ‘duty’ has been largely unrecognised, but worldwide, 
women are criminalised for all potential pregnancy outcomes—miscarriage, stillbirth or induced 
abortion—except live births.40 As pointed out by Cook, Dickens and Fathalla, the needs of the woman 
have been submerged in the needs of the mother, leading to their subordination and to gender 
discrimination which adversely impacts on their health.41 Yamin has shown that—similar to other 
issues involving reproduction—maternal mortality “is not principally a medical problem”, but instead 
it is primarily a social problem and a problem of political will.42 In  terms of abortion, as I pointed out 
earlier, most—if not all—of the more than 40 thousand deaths, per year, from unsafe abortion are 

                                                
Hunt, P., 2016. Interpreting the international right to health in a human rights-based approach to health. Health and 

Human Rights, 18(2), pp. 109-130. 
35 London, L., 2008. What is a human-rights based approach to health and does it matter? Health and Human 

Rights, 10(1), pp.65-80. 
36 Yamin, A.E., 2008. Will we take suffering seriously? Reflections on what applying a human rights framework to 

health means and why we should care. Health and Human Rights, 10(1), pp. 45-63. 
37 Forman, L., 2017. What do human rights bring to discussions of power and politics in health policy and 

systems? Global Public Health, pp. 1-14. 
38 Virchow, R., Der Armenarzt. Medicinische Reform, 18(1848), 1848, p.18. Cited by Mackenbach, J.P., 2009, 

Politics is nothing but medicine at a larger scale: reflections on public health’s biggest idea. Journal of Epidemiology & 
Community Health, 63(3), pp. 181-184. 

39 Cook, R.J., 1993. International human rights and women's reproductive health. Studies in Family Planning, 24(2), 
pp. 73-86. 

40 See, for example, Al Jazeera, “El Salvador upholds 30-year sentence in stillbirth case.” Available at 
<https://www.aljazeera.com/news/2017/12/el-salvador-upholds-30-year-sentence-stillbirth-case-
171215104626774.html>. Accessed 20 Sep 2018.  

The Guardian, “Outcry in America as pregnant women who lose babies face murder charges”. Available at 
<https://www.theguardian.com/world/2011/jun/24/america-pregnant-women-murder-charges>. Accessed 20 Sep 2018.  

41 Cook, R.J., Dickens, B.M. and Fathalla, M.F., 2003. Reproductive health and human rights: integrating medicine, 
ethics, and law. Clarendon Press, p. 33. 

42 Yamin, A.E., 2010. Toward Transformative Accountability: Applying Rights-Based Approach to Fulfill Maternal 
Health Obligations. SUR- International Journal on Human Rights, 12, p. 95. 
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preventable. Challenging the “structures of thought that drive patterns of suffering and indignity 
across the globe”43 requires us to see reproduction as a site of gender-based power dynamics. 

Consequently, I argue that the analysis of abortion using human rights also requires us to address 
the ways in which (gender) power dynamics get encoded in laws and policies. It is therefore important 
that we explore not only the ways in which domestic laws regulate abortion but also whether, with 
that regulation, the laws are (or are not) reinforcing unjust power dynamics. This component builds 
on the work of Rebecca Cook and Simone Cusack, which identifies gender stereotyping as an 
obstacle that impairs or nullifies people’s enjoyment of reproductive health.44 Thus, this analysis will 
enable us to use human rights to publicly and authoritatively proclaim and transform 
“unacknowledged harmful experiences into legally cognisable wrongs requiring redress”.45 This 
component builds on the feminist work towards making power—structures, relationships, and its 
manifestations—visible, and on centring the experiences and voices of women.46 Doing feminist 
research on abortion demands that we question the ‘normal’, ‘invisible’ re-conceptualising 
experiences, that are traditionally seen as the ‘side effects of being a woman’, as human rights 
violations. Indeed, as noted by Tickner, “what makes feminist research unique…is a distinctive 
methodological perspective that fundamentally challenges the often unseen”.47  

This thesis is grounded in the understanding that looking at health through a human rights lens can 
fundamentally transform our understanding of abortion, and challenge the existing forms of 
regulation. 

Gender and health 

Understanding abortion and analysing abortion laws using a human rights approach requires explicit 
attention to the influence of social arrangements on the causes, persistence, constraints, levels and 
distribution of patterns of health and longevity. Both scholars and human rights bodies alike have 
readily affirmed that the realisation of the right to health necessarily requires us to engage with the 
underlying conditions of health. Brigit Toebes explained in her seminal book on the right to health 
that societies have realised that, in order to maintain and restore the health of the public, it is of 
crucial importance to improve underlying conditions for health.48 Since the first general comment, 
which delineated the normative content of the right to health, the CESCR has recognised that this 

                                                
43 Yamin, A.E. 2017. “Speaking Truth to Power”: A Call for Praxis in Human Rights. Open Democracy (18 Apr 2017). 

Available at <https://www.opendemocracy.net/openglobalrights/alicia-ely-yamin/speaking-truth-to-power-call-for-praxis-in-
human-rights>. Accessed 20 Nov 2018. 

44 Cusack, S. and Cook, R.J., 2009. Stereotyping women in the health sector: lessons from CEDAW. Washington 
and Lee Journal of Civil Rights and Social Justice, 16, p. 47.  

See also generally, Cook, R. and Cusack, S., 2011. Gender stereotyping: transnational legal perspectives. 
University of Pennsylvania Press. 

45 Cook, R. and Cusack, S., 2011. Gender stereotyping: transnational legal perspectives. University of Pennsylvania 
Press, p. 39. 

46 Nandagiri, R., 2017.  Why feminism: some notes from ‘the field’ on doing feminist research. LSE Engenderings 
Blog. Available at <http://blogs.lse.ac.uk/gender/2017/10/12/why-feminism-some-notes-from-the-field-on-doing-feminist-
research/>. Accessed 10 Jun 2018. 

47 Tickner, J.A., 2005. What is your research program? Some feminist answers to international relations 
methodological questions. International Studies Quarterly, 49(1), pp. 1-21. As explained by Bartlett, “In law, asking the 
woman question means examining how the law fails to take into account the experiences and values that seem more 
typical of women”. See Bartlett, K., 2018. Feminist legal theory: Readings in law and gender. Routledge. 

48 Toebes, B. 1999. The Right to Health as a Human Right in International Law. Intersentia, p. 346. 
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entails access both to timely and appropriate healthcare and to the underlying determinants of 
health.49 The 2008 World Health Organization Commission on the Social Determinants of Health 
defines social determinants as, the “circumstances in which people are born, grow up, live, work and 
age and the systems in place to deal with illness”, which are all shaped by wider societal factors.50 
The Commission is very explicit in this regard, and it makes the strong claim that improving 
population health depends fundamentally on improving the social determinants of health—“the 
immediate, visible circumstances of people’s lives”—, their access to healthcare, schools and 
education, their conditions of work and leisure, their homes, communities, towns or cities, and the 
distribution “of power, income, goods, and services, globally and nationally that affect their chances 
of leading a flourishing life”. 51 

A particularly important point for this thesis is that gender is considered to be one of the key social 
determinants of health. As Firth Murray states, “[b]eing born female is dangerous to your health”.52 
Indeed, every year about 600,000 women die of almost completely preventable illnesses related to 
pregnancy and childbirth.53 In this line, WHO has long acknowledged that gender roles, norms and 
behaviour have a considerable influence on how people access health services and on how health 
systems respond to their different needs, and that these “socially constructed differences”—referring 
to rigid gender norms—often give rise to discrimination and inequalities.54 In 2002 the WHO adopted 
the Madrid Statement, stating:  

To achieve the highest standard of health, health policies have to recognize that 
women and men, owing to their biological differences and their gender roles, 
have different needs, obstacles and opportunities.55 

                                                
49 UN Committee on Economic, Social and Cultural Rights. 2000. General Comment No. 14: The Right to the 

Highest Attainable Standard of Health. UN Doc. E/C.12/2000/4. The “underlying determinants of health”, according to the 
Committee, include access to safe and potable water and adequate sanitation, an adequate supply of safe food, nutrition 
and housing, healthy occupational and environmental conditions, and access to health-related education and information. 
Paul Hunt distinguishes between the “underlying determinants of health” and the “social determinants of health”. He 
itemises the former as safe water and adequate sanitation, adequate nutritious food and housing, healthy occupational 
and environmental conditions, and access to health-related education and information. In contrast, he conceptualises the 
social determinants of health as social factors, such as gender, poverty, and social exclusion.  

Paul Hunt, UN Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of 
physical and mental health, Promotion and protection of all human rights, civil, political, economic, social and cultural rights. 
A/HRC/7/11 (2008), para. 45. Available at <http://www2.ohchr.org/english/bodies/hrcouncil/7session/reports.htm>. 
Accessed 24 Nov 2018. 

On the difference between “underlying determinants of health” and “social determinats of health” see, for example, 
Chapman, A.R., 2010. The social determinants of health, health equity, and human rights. Health Human Rights, 12(2), 
pp. 17-30. The discussion of these differences exceeds the scope of this thesis. 

50 World Health Organization. Commission on Social Determinants of Health, 2008, Key concepts. Available at 
<https://www.who.int/social_determinants/thecommission/finalreport/key_concepts/en/>. Accessed 24 Nov 2018.  

51 World Health Organization. Commission on Social Determinants of Health, 2008, Key concepts. Available at 
<https://www.who.int/social_determinants/thecommission/finalreport/key_concepts/en/>. Accessed 24 Nov 2018. p. 1.  

52 Murray, A.F., 2008. From outrage to courage: Women taking action for health and justice. Common Courage 
Press, p. 13. 

53 Say, L., Chou, D., Gemmill, A., Tunçalp, Ö., Moller, A.B., Daniels, J., Gülmezoglu, A.M., Temmerman, M., and 
Alkema, L., 2014. Global causes of maternal death: a WHO systematic analysis. The Lancet Global Health, 2(6), pp. e323-
e333. 

54 See for example, World Health Organization, 2010, Gender, women and primary healthcare renewal: a discussion 
paper, and World Health Organization, 2008, Strategy for integrating gender analysis and actions into the work of WHO.  

55 World Health Organization, 2001, Mainstreaming gender equity in health: the need to move forward. Madrid 
Statement. Available at <http://www. euro. who.int/document/a75328. pdf>. Accessed 14 Jul 2018. The statement adopted 
the following definition of gender: “The word ‘gender’ is used to define those characteristics of women and men that are 
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Certainly, reproductive matters are crucially important. These rights affect women’s mental and 
physical integrity, their health and sexual autonomy, “their ability to enter and end relationships, their 
education and job training, their ability to provide for their families, and their ability to negotiate work-
family conflicts in institutions organised on the basis of traditional sex-role assumptions”.56  

However, ‘sex differences’ are only “part of the history”57. As noted by Levison and Levison, 
“[w]omen’s health is not only influenced by genetics, biology and physiology but also by women’s 
role in society”.58 Thus, aside from what have been called ‘biological vulnerabilities’, it is social, 
political and economic practices that undermine the abilities of girls and women to enjoy a healthy 
life. In particular, as noted by scholars, the poor reproductive and sexual health of girls and women 
because of standard patriarchal cultural norms leads to millions of avoidable deaths and impairments 
every year.59 What is particularly serious as an injustice is the lack of opportunity that some may 
have to achieve good health, because of inadequate social arrangements—including legal 
frameworks.60  

Research supports the observations that women’s reproductive health outcomes are not only 
correlated with gender discrimination, but that they are sometimes caused by such gendered 
ideologies.61 As certainly noted by Yamin, these “social determinants” are products of human choices 
that get encoded in laws, policies, and budgets, not a natural phenomena.62 For example, gender 
norms impact development, human rights and funding scenarios by narrowing women’s health to 
either maternal health or children’s health.63 Furthermore, barriers to improving women’s health are 
often rooted in social, economic, cultural, legal and related conditions that transcend healthcare 
considerations.64 Social arrangements—including legal frameworks—are therefore immensely 
important for the enjoyment of sexual and reproductive health and rights.65  

                                                
socially constructed, while ‘sex’ refers to those that are biologically determined. People are born female or male, but learn 
to be girls and boys who grow into women and men. This learned behaviour makes up gender identity and determines 
gender roles”. 

56 Siegel, R.B., 2006. Sex equality arguments for reproductive rights: their critical basis and evolving constitutional 
expression. Emory Law Journal 56, p. 815. 

57 Phillips, S.P., 2008. Measuring the health effects of gender. Journal of Epidemiology & Community Health, 62(4), 
pp. 368-371. 

58 Levison, Julia H., Levison, S., ‘Women’s Health and Human Rights’ in Agosín, M. ed., 2001. Women, gender, 
and human rights: a global perspective. Rutgers University Press, p. 125. 

59 Venkatapuram, S., 2011. Health Justice: An Argument From the Capabilities Approach. Cambridge: Polity Press. 
Murray, C.J., Lopez, A.D., and, World Health Organization, 1996. The global burden of disease: a comprehensive 
assessment of mortality and disability from diseases, injuries, and risk factors in 1990 and projected to 2020: summary. 
World Health Organization. 

60 Sen, A., 2002. Why Health Equity?. Health Economics. Dec (11), p. 659. 
61 See generally, Sen, G., Ostlin, P. and Asha, G., 2007. Gender inequity in health: why it exists and how we can 

change it. In Gender inequity in health: why it exists and how we can change it. World Health Organization. 
62 Yamin, A.E., 2015. Power, suffering, and the struggle for dignity: Human rights frameworks for health and why 

they matter. University of Pennsylvania Press, p.75. 
63 Crockett, C. and Cooper, B., 2016. Gender norms as health harms: reclaiming a life course perspective on sexual 

and reproductive health and rights. Reproductive Health Matters, 24(48), pp. 6-13. 
64 Cook, R.J., Dickens, B.M. and Fathalla, M.F., 2003. Reproductive health and human rights: integrating medicine, 

ethics, and law. Clarendon Press, p. 19.   
65 Sen, G., Ostlin, P. and Asha, G., 2007. Gender inequity in health: why it exists and how we can change it. 

In Gender inequity in health: why it exists and how we can change it. World Health Organization. 
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Why study abortion laws?  

Law and health 

Increasing attention has been paid to the role of the law as a tool for improving the health of 
populations at global, regional and national levels; to the extent that the law is now considered to be 
a social determinant of health.66 The important work done by the WHO, the International 
Development Law Organisation (IDLO), the O’Neill Institute for National and Global Health Law, and 
Sydney Law School in “Advancing the right to health: the vital role of law” highlights how effective 
laws and an enabling legal environment are essential to a healthy society. Scholars point to the fact 
that most public health challenges—from infectious and non-communicable diseases to injuries, from 
mental illness to universal health coverage—have a legal component.67 Gostin, Burris & Lazzarini 
note that many of the most important conversations about health are being conducted in “legal” 
form—such as courts and parliaments—and that, even outside these settings, the conversations are 
driven by the language of the law in terms of rights and duties.68 Some scholars even argue that “the 
field of public health… could not long exist in the manner in which we know it today, except for its 
sound legal basis”.69 

For abortion in particular, from an instrumental perspective, the legal arrangements seem to play a 
defining role. Firstly, because abortion is a widely—and highly—regulated procedure. Unlike other 
topics within reproductive health that remain largely unregulated—such as in vitro fertilization or 
obstetric violence—all countries have adopted a legislative response to abortion; “the law is all over” 
as noted by Sarat.70 Secondly, the importance of the role of the law is defined by the correlation 
between more restrictive legislative arrangements and poorer health outcomes. Unsafe abortion 
mainly endangers women in countries where abortion is highly restricted by law, and in countries 
where, although legally permitted on certain grounds or in certain cases, abortion is not easily 
accessible.71 Empirical evidence shows that the legal status of abortion is a key factor in determining 
health outcomes following abortion. In this regard, there is overwhelming research showing that 
restrictive domestic abortion laws are associated with a high incidence of unsafe abortions and 
corresponding health consequences.72 Abortions in restrictive legal settings contribute significantly 

                                                
66 See the work of Horton, R., 2016. The rule of law—an invisible determinant of health. The Lancet, 387(10025), 

pp. p1251-1346. 
Burris, S., 2011. Law in a social determinants’ strategy: a public health law research perspective. Public Health 

Reports, 126(3_suppl.), pp. 22-27. 
67 Gostin, L.O., Cabrera, O.A., Patterson, D., Magnusson, R., and Nygren-Krug, H., 2017. Advancing the Right to 

Health: The Vital Role of Law. O’ Neill Institute University of Georgetown. 
68 Gostin, L.O., Burris, S., and Lazzarini, Z., 1999. The law and the public's health: a study of infectious disease law 

in the United States. Columbia Law Review, 99, p. 61. 
69  See Grad, F.P. and Gral, F.P., 1990, Public health law manual. Washington. CDC: American Public Health 

Association, pp.16-17. Cited by Gostin, L.O., Burris, S., and Lazzarini, Z., 1999. The law and the public's health: a study of 
infectious disease law in the United States. Columbia Law Review, 99, p. 61. 

70 Sarat, A., 1990. The law is all over: power, resistance and the legal consciousness of the welfare poor. Yale 
Journal of Law & the Humanities, 2, p. 343. 

71 Grimes, D.A., Benson, J., Singh, S., Romero, M., Ganatra, B., Okonofua, F.E., and Shah, I.H., 2006. Unsafe 
abortion: the preventable pandemic. The Lancet, 368(9550), pp. 1908-1919. 

72 Singh, S., Sedgh, G., Bankole, A., Hussain, R. and London, S., 2012. Making abortion services accessible in the 
wake of legal reforms: A framework and six case studies. Guttmacher Institute. 
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to maternal mortality rates, and to preventable deaths worldwide.73 In its 2012 publication, “Safe 
Abortion: Technical and Policy Guidance for Health Systems”, the WHO comments on the public 
health and human rights rationale, stating “[w]here legislation allows abortion under broad 
indications, the incidence of and complications from unsafe abortion are generally lower than where 
abortion is legally more restricted”.74 The report continues to cite recommendations to States from 
UN committees to “reform laws that criminalise medical procedures that are needed only by women 
and that punish women who undergo these procedures, both of which are applicable in the case of 
abortion”.75 Unequivocally, the WHO affirms that, “[g]iven the clear link between access to safe 
abortion and women’s health, it is recommended that laws and policies should respect and protect 
women’s health and their human rights”.76  

 

Figure 2 - World's abortion laws 2018. Material prepared by the Center for Reproductive Rights. Available 
<http://worldabortionlaws.com/map/>. 
 
A basic search on the World’s Abortion Laws Map (Center for Reproductive Rights) or the Global 
Abortion Policies Database (World Health Organization) will reveal the proliferation of legal and 
policy sources related to abortion. The Center for Reproductive Rights has grouped countries into 
four categories, from “most restrictive” (in red in Figure 2)—where abortion is prohibited altogether, 
or permitted only to save a woman’s life—to “least restrictive”, where there are no restrictions, as to 

                                                
73 Singh, S., Sedgh, G., Bankole, A., Hussain, R. and London, S., 2012. Making abortion services accessible in the 

wake of legal reforms: A framework and six case studies. Guttmacher Institute. 
74 World Health Organization, 2012. Safe abortion: technical and policy guidance for health systems. 2nd Edition. 

World Health Organization, p.17. 
75 World Health Organization, 2012. Safe abortion: technical and policy guidance for health systems. 2nd Edition. 

World Health Organization, p.89 and Box 4.1.  
76 World Health Organization, 2012. Safe abortion: technical and policy guidance for health systems. 2nd Edition. 

World Health Organization, p.89 and Box 4.1. 
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the reason for terminating a pregnancy (in green in Figure 2).77 Moreover, the compilation and 
classification done by the World Health Organization allows us to see, for example, that abortion is 
predominantly regulated through criminal law.78 The analysis proposed in this thesis will allow us to 
conclude whether the Uruguayan and South African legal framework are fairly warranted their 
inclusion in the “green category”—as shown in Figure 2—or whether the classification and 
categorisation itself needs to be re-thought, in line with a human rights based approach to health.  

In the sense discussed above, abortion laws can be seen—in the classification proposed by Burris 
et al—as “interventional public health laws”, that is, law or legal practices that are intended to 
influence health outcomes or mediators directly, or that have been “crafted to address specific health 
conditions or risk factors” and, as such, need to be inextricably linked with human rights. 79 However, 
the role of the law is more complex than that.  

I argue in this thesis that abortion laws can also be seen as a form of what Burris et. al define as an 
“incidental public health law”. Incidental health laws are those that, regardless of topic or purpose, 
have an impact on public health, or (in different words) laws that have been enacted primarily for 
purposes other than promoting public health, yet nonetheless have positive or negative 
consequences for health.80 I claim this, because the law—besides regulating people’s conduct and 
society—can also impact health via the codification of gender roles that define differential health 
outcomes. Neither the Uruguayan nor the South African law has the goal—at least, not explicitly—
of regulating the adequate performance of gender. However, in line with the proposed theoretical 
framework, one of the key questions is whether abortion laws have an “unintended effect”81 of 
reinforcing stereotyped identities and traditional gender roles, ultimately posing barriers to access. I 
follow here the work of US Supreme Court Judge, Ruth Bader Ginsburg and her concern about the 
lack of grasp of the social concerns at stake in the regulation of contraception and abortion, and in 
particular our apparent inability to appreciate that laws criminalising contraception and abortion 
ultimately define “the roles women are to play in society”.82 

Indeed, the importance of the law lies not only in its power to regulate society; it also needs to be 
analysed in terms of its power to construct categories, ideas and truth. The next section will allow us 
to understand this dual nature of the law, and the two components of this thesis. 

                                                
77 Center for Reproductive Rights, 2014. “The world’s abortion laws”. Available at 

<https://www.reproductiverights.org/sites/crr.civicactions.net/files/documents/AbortionMap2014.PDF>. Accessed 17 Sep 
2018. 

78 World Health Organization, 2018. “Global Abortion Policies Database” [online database]. Available at 
<https://srhr.org/abortion-policies/>.  Accessed 20 Sep 2018.  

79 For classifications of laws and their relationship with public health see Burris, S., Wagenaar, A.C., Swanson, J., 
Ibrahim, J.K., Wood, J., and Mello, M.M., 2010. Making the case for laws that improve health: a framework for public health 
law research. The Milbank Quarterly, 88(2), pp. 169-210.  

Moulton, A.D., Mercer, S.L. Popovic, T., Briss, P.A., Goodman, R.A., Thombley, M.L., Hahn, R.A., and Fox, D.M., 
2009. The scientific basis for law as a public health tool. American Journal of Public Health, 99(1), pp. 17-24. 

80 Burris, S., Mays, G.P., Douglas Scutchfield, F., and Ibrahim, J.K., 2012. Moving from intersection to integration: 
public health law research and public health systems and services research. The Milbank Quarterly, 90(2), pp. 375-408. 

81 Burris, S., Mays, G.P., Douglas Scutchfield, F., and Ibrahim, J.K., 2012. Moving from intersection to integration: 
public health law research and public health systems and services research. The Milbank Quarterly, 90(2), pp. 375-408. 

82 Ginsburg, R.B., 1977. Sex equality and the Constitution: The state of the art. Women's Rights Law Reporter, 4, 
p. 143. 
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Law and society 

A human rights approach to abortion laws demands that we consider the law’s social role. Broadly 
speaking, Sarat and Kearns identify two different approaches to studying law’s social role: 
instrumental and constitutive.  

The instrumental approach to law takes an external stance, positing a distinction between legal 
standards and non-legal human activities, and conceiving of law “as a tool for sustaining or changing 
aspects of social life”.83 Within this perspective the law’s job is to “regulate effectively the activities 
of legal subjects, what they do or abstain from doing”, and the key focus of legal scholarship would 
be to study the effects of the law in reality.84  

Differently, the constitutive perspective argues that the law has a “meaning-making power”.85 Indeed, 
the school of Critical Legal Studies movement has led legal scholarship to examine not only the 
effects of law but also its constitutive role: the way it creates a social world through its categories, 
principles, and assumptions.86 This school of thought is based upon the idea that the legal system 
is not a secluded sector of our society, divorced from the political and social morals that govern. 
Rather, the legal system is simply another social construct, formed by many voices representing 
diverse sets of jurisprudential ideologies.87 This approach contends that the relevant category is not 
the external one of causality, but rather the internal one of meaning.88 Constitutive scholars consider 
that the law influences behaviour, not through the operation of one or another specific laws (or at 
least not only through this) but through its contribution to the construction of what is “acceptable” or 
“possible” in the minds of the population.89   

Within the constitutive approach, Carol Smart notes that the law “extends itself beyond uttering the 
truth of law, to making such claims about other areas of social life. What is important about this 
tendency is that the framework for such utterances remains legal—and hence it retains the mantle 
of legal power. To put it figuratively, the judge does not remove his wig when he passes comment 
on, for example, issues of sexual morality in rape cases. He retains the authority drawn from legal 
scholarship and the ‘truth’ of law, but he applies it to non-legal issues. This is a form of legal 
imperialism in which the legitimacy law claims in the field of law extend to every issue in social life”.90 
Similarly, in the words of Balkin, “law creates truth—it makes things true as a matter of law…[a]nd 
when law makes things true in its own eyes, this has important consequences in the world”.91 As 

                                                
83 Sarat, A. and Kearns, T.R. eds., 2009. Law in everyday life. University of Michigan Press. 
84 Sarat, A. and Kearns, T.R. eds., 2009. Law in everyday life. University of Michigan Press. 
85 Sarat, A. and Kearns, T.R. eds., 2009. Law in everyday life. University of Michigan Press. 
86 Proponents of this movement believe that logic and structure attributed to the law result from societal power 

relationships, and that law exists to support the interests of the party or class that forms it: law is politics, and it is not neutral 
or value free. Critical legal studies began in the late 1970s, as a movement in legal theory and a network of US leftist legal 
scholars that include Roberto Unger, Morton Horwitz, Duncan Kennedy and Katharine MacKinnon. For an account of 
Critical Legal Studies see, for example, Kelman, M., 1987. A guide to critical legal studies. Harvard University Press.  

87 Lucarello, J.F., 2010. The Praise of Silly: Critical Legal Studies and the Roberts Court. Touro Law Review, 26, p. 
619. 

88 Burris, S., 2002. Introduction: Merging law, human rights, and social epidemiology. The Journal of Law, Medicine 
& Ethics, 30(4), pp. 510-521. 

89 Burris, S., 2002. Introduction: Merging law, human rights, and social epidemiology. The Journal of Law, Medicine 
& Ethics, 30(4), pp. 510-521. 

90 Smart, C., 2002. Feminism and the Power of Law. Routledge, p.13. 
91 Balkin, J.M., 2003. The proliferation of legal truth. Harvard Journal of Law & Public Policy, 26(5), pp. 101-113. 
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Smart observes, law is a discourse that makes a claim of truth and which exercises power.92 Balkin 
argues that law and legal concepts become interwoven in the fabric of everyday life, and in the 
‘cultural software’ that members of a community employ to understand their practical situation. He 
contends that law is at its most powerful when it is most cultural, when it is most invisible, when it is 
most seamlessly integrated into practical and moral reasoning.93 Similarly, Bourdieu has pointed out 
that the law has an important role to play in the naming process: it is a “quintessential form of the 
symbolic power of naming”. Here, Bourdieu proposed that the law “creates the things named, and 
creates social groups in particular. It confers upon the reality which arises from its classificatory 
operations the maximum permanence that any social entity has the power to confer upon another”.94 

In this way, law becomes an inseparable element of the techniques of socialisation, with all of their 
internalised force. Thus, law is a discourse that makes a claim of truth and that exercises power to 
enforce those claims.95 

In this regard, I refer back to the distinction between ‘interventional’ and ‘incidental’ and build on the 
work of Therese Murphy and Hilary Charlesworth, which proposes to draw special attention to the 
importance of a law “of everyday life”, that is, a form of law that does not shirk structural injustice or 
assume that law and legalisation lead only to justice, never to unintended, unwanted or unexpected 
side effects.96 

As noted by Burris, despite the academic disagreement amongst adherents of these two 
approaches—instrumental and constitutive—it is possible to see them as “aspects of the same 
enquiry, even as complementary”.97 I argue in this thesis that understanding abortion from a human 
rights perspective requires us to engage with both aspects: Part I will largely conceptualise the role 
of the law in an instrumentalist way; and the constitutive approach will guide the analysis done in 
Part II of this thesis. 

Research design, research questions and methodology 
Based on the above, in this thesis I propose to reread domestic abortion laws using a human rights 
approach to health. This analysis—as I conceptualised it at the start of this introduction—needs to 
grapple with the instrumental and constructive approach of the law, insofar as the law impacts the 
enjoyment of sexual and reproductive health, both by restricting access to abortion and by regulating 
the procedure in ways that foster stereotyped ideas about women’s role in society. It also requires 
human rights to be viewed in their dual roles, as a regulation of states’ power (in their legislative 
choices on abortion), and as a challenge to the structures of thought that drive inequalities (gender 
stereotypes). These dualities also inform the structure of this thesis. Part I of this book focuses on 

                                                
92 Smart, C., 2002. Feminism and the Power of Law. Routledge. 
93 Balkin, J.M., 2003. The proliferation of legal truth. Harvard Journal of Law & Public Policy, 26(5), pp. 101-113. 
94 Bourdieu, P., 1986. The force of law: Toward a sociology of the juridical field. Hastings Law Journal, 38, p. 805. 
95 Smart, C., 2002. Feminism and the Power of Law. Routledge, p. 14. 
96 Murphy, T., 2013. Health and Human Rights. Bloomsbury Publishing, p. 11.  
Charlesworth, H., 2002. International law: a discipline of crisis. The Modern Law Review, 65(3), pp. 377-392 
See also, McInerney-Lankford, S., Legal methodologies and human rights research: challenges and opportunities, 

in Andreassen, B.A., Sano, H.O. and McInerney-Lankford, S., eds., 2017. Research Methods in Human Rights: A 
Handbook. Edward Elgar Publishing, p. 48. 

97 Burris, S., 2002. Introduction: Merging law, human rights, and social epidemiology. The Journal of Law, Medicine 
& Ethics, 30(4), pp. 510-521. 
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the analysis of abortion laws in their instrumental role, using the normative content of the right to 
health to assess to what extent states’ have kept their legislation compliant with their international 
obligations. Subsequently, Part II studies abortion laws in their constructive role—placing the 
spotlight on the construction of the legal subject—and their reliance on, and perpetuation of, 
stereotyped ideas. 

Much has been written on abortion within a wide range of disciplines. This book reflects an internal 
legal theoretical analysis of the international human rights standards on abortion, stereotypes, and 
whether domestic laws comply with the international obligations assumed internationally, in terms of 
sexual and reproductive health and gender stereotyping. The interdisciplinary nature of human rights 
calls for applying mixed methods in addressing and analysing research puzzles. Human rights is not 
only the subject of legal obligations, they are also moral norms, with political content and social, 
cultural, anthropological and economic implications. Whilst this thesis is legal at its core, answering 
the research questions requires input from disciplines such as the social sciences (i.e. in the 
definition of stereotypes) and the medical sciences (i.e. in order to understand abortion with pills), 
and the use of different methods—as will be explained below. 

As explained above, throughout the book, human rights will be interpreted internally. That is, the 
validity of the system itself will not be questioned. Thus, this thesis takes the international human 
rights legal framework as a starting point and foundation, but by no means is it not “aware and critical 
of the values or choices these embody”98, nor is it constrained by an “overt or implicit requirement[s] 
to ‘promote’ and not criticize human rights”.99 By no means disregarding criticisms of the human 
rights framework—that I have myself highlighted in the previous section—, I have chosen to use 
human rights for its potential both as an analytical tool and as a symbolic reclaim of the discourse.  

Case Studies I have chosen to study in depth the domestic legislation on abortion of two ‘crucial’ 
countries: South Africa and Uruguay. It is important to note that, although some comparisons will be 
made, the cases are not set up as comparative. 

The selection of my case studies is done based on the classification proposed by Gerring & 
Cojocaru.100 I decided to select influential or crucial cases, and the criterion used for case selection 
was ‘most-likely’ cases. Crucial case studies are useful to confirm or infirm theories and are therefore 
conducted within the confines of extant generalizations.101 The most-likely cases are those in which 
hypothesised relationship between X and Y does not hold, even though background factors (Z) 
predict that it should.102 In other words, the researcher selects countries where theory suggests that 

                                                
98 McInerney-Lankford, S., Legal methodologies and human rights research: challenges and opportunities, in 

Andreassen, B.A., Sano, H.O. and McInerney-Lankford, S., eds., 2017. Research Methods in Human Rights: A Handbook. 
Edward Elgar Publishing, p. 42. 

99 Andreassen, B.A., Sano, H.O. and McInerney-Lankford, S., Introduction, in Andreassen, B.A., Sano, H.O. and 
McInerney-Lankford, S., eds., 2017. Research Methods in Human Rights: A Handbook. Edward Elgar Publishing, p. 5. 

100 Gerring, J. and Cojocaru, L., 2016. Selecting cases for intensive analysis: a diversity of goals and 
methods. Sociological Methods & Research, 45(3), pp. 392-423. 

101 See Landman, T. Social science methods and human rights, in Coomans, F., Grünfeld, F. and Kamminga, M.T., 
2009. Methods of human rights research. Intersentia, p. 37. 

102 Gerring, J. and Cojocaru, L., 2016. Selecting cases for intensive analysis: a diversity of goals and 
methods. Sociological Methods & Research, 45(3), pp. 392-423. 
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the outcome is definitely meant to occur.103 The task of the researcher in these cases is to explain 
the so called ‘non-event’, by identifying the factors that make the cases ‘deviant’, because they fail 
to fall into line with theoretical expectations.  

That is, both countries have ratified all the relevant international human rights treaties and are bound 
by the international obligations delineated in Chapters I and III (X), and they have both adopted 
domestic legislation on abortion (arguably) bearing in mind their international obligations (Y). ‘Z’ 
refers to the fact that this research focuses on countries that have been very proactive in the 
enactment of liberal abortion laws and a supporting legal framework, and that are praised 
internationally and considered to be pioneers in their regions due to this fact. Both laws were 
celebrated worldwide and were heralded as two of the most progressive abortion laws in the world, 
particularly (but not only) in their regional contexts of criminalisation. Experts—such as Ngwena and 
Haroz—view the South African CTOPA as “exemplary” and on the “forefront of defining human 
rights”.104 In turn, the Uruguayan law was considered “ground breaking”.105 Both countries have 
dramatically reduced their death rates for unsafe abortions; South Africa reported having 
substantially reduced maternal mortality and morbidity by 91% in the first years following 
implementation of the CTOPA106, and Uruguay achieved the second lowest rate of maternal mortality 
in the Americas, with virtually no deaths for unsafe abortion.107 

In their analysis of abortion law reform around the world, Rebecca Cook and Bernard Dickens identify 
three different stages: 

                                                
103 See Landman, T., Social science methods and human rights in Coomans, F., Grünfeld, F. and Kamminga, M.T., 

2009. Methods of human rights research. Intersentia, p. 38. 
104 Haroz, A.E., 1997. South Africa's 1996 Choice on Termination of Pregnancy Act: expanding choice and 

international human rights to black South African women. Vanderbildt Journal of Transnational Law, 30, p. 863.  
Ngwena, C., 2004. An appraisal of abortion laws in southern Africa from a reproductive health rights 

perspective. The Journal of Law, Medicine & Ethics, 32(4), pp. 708-717. 
105 Human Rights Watch, 2016. “Uruguay: New Abortion Law Breaks Ground for Women’s Rights.” Available at 

<https://www.hrw.org/news/2012/10/26/uruguay-new-abortion-law-breaks-ground-womens-rights>. Accessed 20 Oct 
2018. 

106 Jewkes, R., Brown, H., Dickson-Tetteh, K., Levin, J., and Rees, H., 2002. Prevalence of morbidity associated 
with abortion before and after legalisation in South Africa. British Medical Journal, 324(7348), pp. 1252-1253. 

Jewkes, R., Rees, H., Dickson, K., Brown, H., and Levin, J., 2005. The impact of age on the epidemiology of 
incomplete abortions in South Africa after legislative change. BJOG: An International Journal of Obstetrics & 
Gynaecology, 112(3), pp. 355-359. 

107 La Nación, 2018. “Abortion in Uruguay: ‘Maternal mortality is now the second lowest in America’, says the former 
vice-minister of Public Health. Available at <https://www.lanacion.com.ar/2127008-entrevista-leonel-briozzo-aborto-
uruguay>. Accessed 22 Oct 2018. 
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The first phase refers to the regulation of abortion within the realm of criminal law, the second applies 
when abortion is identified as a public health concern, and the last phase occurs when abortion is 
framed as a human rights issue.108 The authors identify these as phases in the evolution abortion 
law reform dynamics. Within this classification—according to the existing literature as discussed 
above—both the South African CTOPA and the Uruguayan abortion law would be in the third stage. 
I consider that such classification requires that we take a closer look. Following Cook and Dicken’s 
work, but proposing a different way of seeing such evolution, I argue in this thesis that, rather than 
phases, these stages represent different ways of framing abortion, which coexist in the same law. 
As we will see in Chapters IV, V, VIII and IX, both the CTOPA and the Uruguayan abortion law 
combine elements of criminal law, health and human rights in their design. 

As noted by Landman, the field of human rights research is full of single country studies that focus 
on countries with particularly problematic human rights records.109 This thesis proposes to go in a 
different direction. By choosing countries with ‘progressive’ forms of legislation, or that have received 
great praise for their reforms, and critically analysing them within a human rights approach to the 
right to health, I argue that laws that regulate abortion warrant further scrutiny in light of human rights, 
and that we must be inspired to re-think the way we regulate abortion. Rereading the abortion laws 
of these countries—regulations that are usually accepted as a ‘good abortion laws’—, in light of the 
human rights approach to health described above, will show whether or not they represent 
meaningful and steadfast human rights protection. This task is of particular importance—as noted by 
Cook, Erdman and Dickens—as it is increasingly impossible to speak of a purely domestic abortion 
                                                

108 Cook, R.J. and Dickens, B.M., 2003. Human rights dynamics of abortion law reform. Human Rights Quarterly, 
25(1), pp. 1-59. 

109 See Landman, T., Social science methods and human rights in Coomans, F., Grünfeld, F. and Kamminga, M.T., 
2009. Methods of human rights research. Intersentia, p. 38. 

Figure 3 - Three phases of the evolution of abortion laws. Source Cook, R.J. and Dickens, B.M., 2003. Human rights 
dynamics of abortion law reform. Human Rights Quarterly, pp.1-59. 
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law (if it ever existed) and law makers and framers often seek inspiration from other jurisdictions, or 
from international law.110 

Part I: Abortion laws, health and international human rights law 
Chapter I of this thesis aims to understand how the concepts of sexual and reproductive rights first 
emerged and evolved into International Human Rights. This chapter focuses on the shifts in thinking 
about SRHR from an international human rights law perspective—going from an interest in 
population control, through family planning, to a much wider approach, encompassing not only 
fertility control but also safe sex and pregnancy free from coercion, discrimination, and violence—
and the political and social circumstances that hosted these shifts. This chapter is centred around 
the process of identifying the applicable human rights norms, their legal nature and scope of 
application, and their correct interpretation. The guiding question of this chapter is: 

How have sexual and reproductive health and rights—including abortion—
evolved in International Human Rights Law? 

In order to answer this question, I used Anne Orford’s work on methodologies in International Law, 
and in particular “In praise of description”.111 Her work—grounded in Foucault’s understanding of 
description—argues that description, rather than leading to a static, immobile, or anti-historical point 
of view, allows us to describe transformations—an indispensable step in scientific research. It is 
important for this thesis to abandon the view of the law as “operating in a social, economic and 
political vacuum”112, so using this type of descriptive analysis I seek to describe “what is to be seen”113 
in the evolution of embedding sexual and reproductive rights in international human rights law.  

The motivation behind the choice of methodology is the need to understand sexual and reproductive 
rights as historical creations, rather than as timeless givens.114 This research follows Chandra 
Talpade Mohanty’s advice that feminist research should encompass “grounded, particularized 
analyses linked with larger, even global, economic and political frameworks”.115 Indeed, in 1955, 
Kuznets warned us about the “romantic violence” exerted when solutions are “unrestrained by 
knowledge of the past”, that is, when we intend to move the debate forwards without a clear 
perception of past trends and the conditions under which they occurred.116 Following this line, the 
methodology also refers to the utility of this research for future developments in the field. As Gore 

                                                
110 Cook, R.J., Erdman, J.N. and Dickens, B.M. Introduction, in Cook, R.J., Erdman, J.N. and Dickens, B.M., eds., 

2014. Abortion law in transnational perspective: cases and controversies. University of Pennsylvania Press. 
Ginsburg, T., Elkins, Z. and Blount, J., 2009. Does the process of constitution-making matter? Annual Review of 

Law and Social Science, 5, pp. 201-223. 
111 Orford, A., 2012. In praise of description. Leiden Journal of International Law, 25(3), pp. 609-625. 
112 Rubin, E.L., 1987. The practice and discourse of legal scholarship. Michigan Law Review, 86, p. 1835. 
113 Orford, A., 2012. In praise of description. Leiden Journal of International Law, 25(3), pp. 609-625. 
114 Orford, A., 2012. In praise of description. Leiden Journal of International Law, 25(3), pp. 609-625. 
115 Mohanty, C.T., 2003. “Under western eyes” revisited: Feminist solidarity through anticapitalist struggles. Signs: 

Journal of Women in culture and Society, 28(2), pp. 499-535. 
116 Kuznets, S., 1955, Economic growth and income inequality. The American Economic Review, 45(1), pp. 1-28. 
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argues, despite the best intentions, actions that are not historically informed are likely to fail and, 
indeed, worsen conditions for those the policies are seeking to help.117  

This thesis relies on the crucial work done by human rights bodies on interpreting and monitoring 
states’ implementation of the core international human rights treaties. These bodies facilitate 
accountability through their review of state periodic reports, constructive dialogue with state 
delegations, and concluding observations and recommendations. Human rights bodies perform two 
interconnected functions: (i) clarifying treaty provisions through general comments, 
recommendations, or statements; and (ii) reviewing state reports on the implementation of rights 
within their monitoring purview.118 

The traditional view of international law that imposes a divide in soft/hard law no longer reflects the 
complex dynamics of international law-making. Indeed, “bindingness” works more on a spectrum 
than as a static binomial.119 In this sense, scholars point at the quasi-legislative character of General 
Comments or Recommendations because they reflect goals, the attainment of which the monitoring 
bodies wish the State Party to strive for, and they serve as an authoritative interpretation of the 
provisions of treaties.120 General Comments are also instructive for domestic law and policymaking, 
being explicitly and implicitly referenced in policies, domestic legislation and court cases around the 
world.121 As such, I have considered them a core component of the human rights framework. 

An earlier version of this chapter was published as Berro Pizzarossa, L., 2018. Here to Stay: The 
Evolution of Sexual and Reproductive Health and Rights in International Human Rights Law. Laws, 
7(3), pp. 1-17.  

Chapter II of this thesis explores whether, how and to what extent national constitutions have 
‘domesticised’ sexual and reproductive rights. Indeed, domestic constitutions are the most vital 
expressions of government responsibility and individual entitlements, and are therefore one of the 
best-suited channels for endorsing States’ commitments to human rights. The question that guides 
this chapter is:   

Whether, how and to what extent have national constitutions “domesticised” 
sexual and reproductive rights? 

The methodology used in this chapter is known as ‘legal mapping’ and it reports the results from 
research to identify the key provisions of law on a particular issue, identifies patterns in the nature 

                                                
117 Gore, C., Beyond the Romantic Violence of the MDGs: Development, Aid, and Human Rights in Langford, M., 

Sumner, A. and Yamin, A.E., eds., 2013. Millennium Development Goals and Human Rights: Past, Present and Future. 
Cambridge University Press. 

118 Meier, B.M. and Kim, Y., 2015. Human rights accountability through treaty bodies: Examining human rights treaty 
monitoring for water and sanitation. Duke Journal of Comparative and International Law, 26, p. 139. 

119 Brus, M.M., Soft Law in Public International Law: A Pragmatic or a Principled Choice? Comparing the Sustainable 
Development Goals and the Paris Agreement in Westerman, P., Hage, J., Kirste, S., Mackor, A.R. eds.. 2018. Legal 
Validity and Soft Law. Springer. 

120 Ando, N., 2010. “General Comments/Recommendations.” Max Planck Encyclopaedia of Public International 
Law. Oxford University Press, online edition. Available at <http://opil. ouplaw. com/view/10.1093/law: 
epil/9780199231690/law-9780199231690-e1410>. Accessed 10 Sep 2016. 

121 Consejo Nacional de Política Económica y Social (Colombia), Política Farmacéutica Nacional [National 
Pharmaceutical Policy] (August 2012), pp.6–7; Colombian Ministry of Health, Law No. 1751 of 2015. Available at 
<https://www.minsalud.gov.co/Normatividad_Nuevo/Ley%201751%20de%202015.pdf>. Accessed 14 Jun 2017; Mathew 
Okwanda v. Minister of Health & Medical Services and others (High Court of Kenya), Petition No. 94 of 2012.  
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and distribution of laws, and defines important questions for evaluation research, legal analysis and 
policy development.122 The steps of this methodology (theoretical framework, search terms, and 
categories of analysis) are discussed later in the chapter.  

This chapter is based on an article published with Dr. Katrina Perehudoff as Berro Pizzarossa, L. 
and Perehudoff, K., 2017. Global Survey of National Constitutions: Mapping Constitutional 
Commitments to Sexual and Reproductive Health and Rights. Health and Human Rights, 19(2), pp. 
279–293. The article was conceptualised, and the research was designed and conducted in 
collaboration with, my co-author. 

Chapter III of this thesis studies the ways in which states themselves have defined the scope and 
content of their obligations surrounding abortion. It studies all the recommendations given in the 1st 
and 2nd Cycle of the Universal Periodic Review, and analyses them in light of the human rights 
standards set in other United Nations fora - in particular, those set by the Committee on Economic, 
Social and Cultural Rights in General Comment 22. 

The methodology used in this chapter is both descriptive and normative.123 I used the search engine 
of the UPR Info database (accessible at https://www.upr-info.org/database) to access the 
recommendations, using the search words ‘abort[ion] [ive]’ and ‘termination of pregnancy’, and 
analysed them in light of the international human rights standards identified in Chapter I.  

Chapter IV and V Chapters IV and V analyse the domestic regulation of abortion in two cases, in 
light of the normative content of the international human rights obligations delineated in Chapters I, 
II and III. The guiding question for these chapters is: 

Whether, and to what extent do, domestic laws on abortion comply with the 
international human rights standards?  

The aim of this chapter is to identify what the law calls ‘requirements’ or ‘steps’ to access a lawful 
abortion, and to critically analyse this in light of the normative standards developed and discussed in 
the previous chapters. 

Chapter IV focuses on the Uruguayan legal context of abortion, and analyses the requirements set 
by the law for accessing lawful abortion services in light of the theoretical framework proposed and 
the international obligations defined in the previous chapters. An earlier version of this chapter was 
published as Berro Pizzarossa, L., 2018. Legal barriers to access abortion services through a human 
rights lens: the Uruguayan experience. Reproductive Health Matters, 26(52), pp. 151-158. 

Chapter V is based on an article written in collaboration with Associate Prof. Ebenezer Durojaye and 
accepted for publication as Berro Pizzarossa, L. and Durojaye, E., 2019. International Human Rights 
Norms and the South African Choice on Termination of Pregnancy Act: an argument for vigilance 
and modernization. South African Journal on Human Rights (forthcoming). The piece is the result of 
our work together during my research stay at the University of Western Cape, Cape Town, South 

                                                
122  See Burris, S., 2018. How to Write a Legal Mapping Paper. Temple University Legal Studies Research Paper 

No. 2018-10. This methodology has also been called “Global Comparative Analysis”. See Landman, T., Social science 
methods and human rights, in Coomans, F., Grünfeld, F. and Kamminga, M.T., 2009. Methods of human rights research. 
Intersentia. 

123 Coomans, F., Grünfeld, F. and Kamminga, M.T., 2009. Methods of human rights research. Intersentia. 
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Africa. I conceptualised the article and conducted the research, and my co-author assisted me with 
knowledge of the African human rights system and the current debates on abortion in South Africa.  

Part II: Abortion, gender stereotypes and international human rights law  

Chapter VI of this thesis explores the scope and content of the obligation to eradicate gender 
stereotypes from domestic laws. The chapter analyses the work of the CEDAW Committee to define 
the way in which the Committee has interpreted the obligation (Article 2 (f) and 5 of CEDAW). The 
framework identified in this article will inform the analysis of the South African and Uruguayan 
parliamentary debates. The main questions this article tries to answer are:  

What is the scope and content of the obligation stemming from the articulation of 
Articles 2 and 5 of CEDAW (the eradication of harmful stereotypes from domestic 
laws)? How has it been interpreted by the CEDAW Committee throughout the 
years?  

This chapter analyses: (i) general recommendations; (ii) recommendations stemming from the 
periodic review procedure; and (iii) individual communications. I have compiled and analysed the 
recommendations made by the Committee since its inception (1983) until 2016, using the database 
for the Office of the Human Rights Commissioner (accessible at 
https://tbinternet.ohchr.org/SitePages/Home.aspx).124 I have revised all individual communications, 
in order to identify those which refer to states’ obligations regarding stereotypes. I have structured 
the chapter in 3 parts: (i) general considerations on stereotypes; (ii) the obligation to undertake legal 
reform as a key component; and (iii) specific stereotypes that the CEDAW has highlighted as 
‘harmful’.  

Chapter VII is an addendum to Chapter VI. This chapter narrows down the general considerations 
made in the previous chapter and places the focus on the obligation to eradicate gender stereotypes 
in connection with sexual and reproductive health and rights—abortion, in particular. Whilst Chapter 
VI focused on the work of the CEDAW Committee, this chapter expands the analysis to the work of 
the CESCR in General Comment No. 22: Right to sexual and reproductive health (Article 12 of the 
Covenant), and the cases put before human rights bodies where abortion and gender stereotypes 
were discussed (cases before CEDAW and HRC). The guiding questions for this chapter can be 
formulated as follows: 

What is the scope and content of the obligation stemming from the articulation of 
Articles 2 and 5 of CEDAW in relation to abortion? How has it been interpreted 
by the abovementioned human rights bodies (CEDAW and HRC)?  

Chapters VIII and IX build on the findings of Chapters VI and VI and explore the parliamentary 
debates that led to the passing of the abortion laws in Uruguay and South Africa. In doing so, these 
chapters answer the following questions: 

How has the subject of the abortion laws been constructed in parliamentary 
debates? To what extent does this construction reflect/reinforce gender 
stereotypes? 

                                                
124 The first session available online is the 2nd Session, held in 1983.  
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In Part II, the case studies will be analysed by means of the deconstructive technique that is referred 
to as critical discourse analysis.125 As defined by Jorgensen and Philips, a discourse is a “particular 
way of talking about and understanding the world”.126 Johanna Niemi-Kiesiläinen, Päivi Honkatukia 
and Minna Ruuskanen explain that discourse analysis is based on social constructionist theory—as 
discussed above—which sees discourse, including legal discourse, as constructing the social world. 
For a constructionist, legal discourse is involved in constructing what is factual and what is 
conceptual. Discourse analysis puts forth the theory that the "primary instrument through which 
ideology is transmitted, enacted and reproduced" is language, and therefore "discourse does not 
merely reflect social processes and structures, but affirms, consolidates and, in this way reproduces 
existing social structures".127 In discourse analysis, such concepts as sex and gender are not 
categories existing independently of law, but concepts that are produced and reproduced in the legal 
discourse.128  

Consequently, it has been increasingly argued that, since law is discourse, it is especially important 
to study legal discourse and its connections with society. In this sense, Gibbons argues "law is 
language . . . [it is] coded in language, and the processes of law are mediated through language"; 
law "permeates many areas of life" and it "puts into action society's beliefs and values".129 Similarly, 
Danet argues that law would not exist without language and that the law has social consequences 
that can often be in the form of dominance and inequality; thus, legal language needs to be carefully 
and critically studied.130 This method has been used by numerous scholars in different fields of law131 
and contributes to the understanding of the many forms in which the law (re)produces categories 
through which we think about ourselves and the world.132 

It is essential to point out that the chosen method is grounded in critique. Critical discourse analysis 
seeks to trace the mechanisms that enable the production of meaning, and draws on the close 
relationship between the text and the social context in which it was produced. Its task is to explain 
how discourse participates in the creation of relationships of power and domination.133 The choice of 
                                                

125 See generally, Phillips, L. and Jorgensen, M.W., 2002. Discourse analysis as theory and method. Sage 
Publications; Schiffrin, D., Tannen, D., and Hamilton, E., eds. 2001. The Handbook of Discourse Analysis. Blackwell 
Publishers. 

126 Phillips, L. and Jorgensen, M.W., 2002. Discourse analysis as theory and method. Sage Publications, p.1. 
127 Teo, P., 2000. Racism in the news: A critical discourse analysis of news reporting in two Australian 

newspapers. Discourse & Society, 11(1), pp. 7-49. 
128 Niemi-Kiesiläinen, J., Honkatukia, P. and Ruuskanen, M., Legal texts as discourses in Gunnarsson, Å. and 

Svensson, E.M., 2016. Exploiting the Limits of the Law: Swedish Feminism and the Challenge to Pessimism. Routledge. 
129 Gibbons, J., 1999. Law and Language. Annual Review of Applied Linguistics, 19, pp. 156-173. See, for example 

the work of Sheldon on abortion, Weare on women and criminal law, Pether on rape and Skouteris on progress.  
Sheldon, S., 1993. “Who is the mother to make the judgment?”: The constructions of woman in English Abortion 

law. Feminist Legal Studies, 1(1), pp. 3-22. 
Weare, S., 2017. Bad, mad or sad? Legal language, narratives, and identity constructions of women who kill their 

children in England and Wales. International Journal for the Semiotics of Law-Revue internationale de Sémiotique 
juridique, 30(2), pp. 201-222. 

Pether P., 1999. Critical Discourse Analysis, Rape Law and the Jury Instruction Simplification Project. Southern 
Illinois University Law Journal, 24, pp. 53–94. 

Skouteris, T., 2010. The notion of progress in international law discourse. TMC Asser Press. 
130 Danet. B., Legal discourse in van Dijk, T.A., ed., 1985. Handbook of Discourse Analysis. Vol. 1, Academic Press, 

pp. 273-391.  
131 van Dijk, T.A., 1993. Principles of critical discourse analysis. Discourse & society, pp. 249-283.  
132 Balkin, J.M., 2003. The proliferation of legal truth. Harvard Journal of Law & Public Policy, 26(5), pp. 101-113. 
133 Skouteris, T., 2010. The notion of progress in international law discourse. TMC Asser Press. According to van 

Dijk (note 131), one of the ways in which power can be analysed in the legal discourse is by who has access to the space 
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method responds to the previously discussed need to see the unseen. Critical discourse analysis 
allows us to concentrate on ideas and language “that seems neutral or natural" and then "unpack[ing] 
the ideological underpinnings of discourse that have become so naturalized over time that we begin 
to treat them as common, acceptable features of discourse".134 In the words of Fairclough, critical 
means to "elucidate such naturalizations, and make clear social determination and effects of 
discourse which are characteristically opaque to participants”.135 Furthermore, critical means that this 
method does not simply explain the ideological basis of discourse and the resulting social 
phenomena but rather it does so with the ultimate goal of criticizing them. The idea underpinning the 
choice of methodology is—in the words of Manzano—that “critical discourse analysis proposes to 
unveil and make visible the power relations that feed dominant discourses and provide the citizens 
(especially the more vulnerable ones) with tools to defend themselves and act”.136   

I have compiled, coded and analysed the debates that led to the passing of the abortion laws and 
their amendments. In the case of Uruguay, in order to unpack the stereotyped ideas that underpin 
construction of the legal subject, I analysed the parliamentary discussions around Law 18426 on the 
Right to Sexual and Reproductive Health, and Law 18.987 on the Voluntary Termination of 
Pregnancy. The discussion, comprised of both the interventions of different members of Parliament 
(MPs) in the Chamber of Representatives (Cámara de Representantes) and Chamber of Senators 
(Cámara de Senadores), and the interventions of civil society representatives and other stakeholders 
that were invited to participate in the debate, will be analysed. The analysis focuses on these two 
laws, because the liberalisation of abortion happened in two stages. Law 18426 on the Right to 
Sexual and Reproductive Health was discussed between 06 June 2006 and 11 November 2008. The 
bill was passed by the Cámara de Diputados, by 49 votes out of 99 (two MPs were absent), and by 
the Cámara de Senadores by 17 votes (out of 31). All the provisions related to the liberalisation of 
abortion included in this law were vetoed by the President. The parliamentary discussions around 
Law 18.987 on the Voluntary Termination of Pregnancy took place between 01 June 2011 to 17 
October 2012, and it was passed by a very narrow margin. The bill was approved by the Cámara de 
Diputados by 50 votes (out of 99) and by the Cámara de Senadores by 17 votes (out of 31).  

In order to access the verbatim transcripts of the debates, I used the database of the Uruguayan 
Parliament (accessible at https://parlamento.gub.uy). I searched for the parliamentary process of the 
relevant laws and identified the sessions in which they were debated. I visited the parliament library 
to corroborate that I had the complete set of transcripts and to obtain documents for which the links 
were broken or unavailable. 

                                                
in which such discourse is produced in the first place. In the case of parliamentary discourse, the issue of access is linked 
to issues of representation. On this point—although the issue warrants a more thorough analysis (that falls outside the 
scope of this thesis)—it is relevant to consider that in Uruguay, for example, during the Legislatura 2010–2015, men 
represented 87.10% of the Cámara de Senadores and 86.87% of the Cámara de Representantes. Political Database for 
the Americas. Available at <http://pdba.georgetown.edu/Legislative/Uruguay/uruguay.html>. Accessed 02 Apr 2019. 

134 Teo, P., 2000. Racism in the news: A critical discourse analysis of news reporting in two Australian 
newspapers. Discourse & Society, 11(1), pp. 7-49. 

135 Fairclough, N., 1985. Critical and descriptive goals in discourse analysis. Journal of Pragmatics, 9, pp. 739-763. 
See more generally, Fairclough, N., 1992. Discourse and social change. Polity Press. 

136 Manzano, V., 2005. Introducción al análisis del discurso. Available at 
<http://personal.us.es/vmanzano/docencia/metodos/discurso.pdf>. Accessed 10 Jan 2016. 
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An earlier version of Chapter VIII was published as Berro Pizzarossa, L. 2019. “Women are not in 
the best position to make these decisions by themselves”: gender stereotypes in the Uruguayan 
Abortion Law. University of Oxford Human Rights Hub Journal. Vol. 1, pp. 27-54. 

In the case of South Africa, I conducted research affiliated to the Dullah Omar Institute at the Law 
Faculty at the University of Western Cape, South Africa, for six months (period Nov 2017 – Apr 2018). 
The data collection was done both through the database of the Parliamentary Monitoring Group 
(accessible via https://pmg.org.za) and various in situ visits to the parliament library. I used the 
Hansards indexes to identify the relevant transcripts and digitalised them. I used the PMG website 
to access the latest discussions (2017-2018). Access to the restricted content in the PMG was 
facilitated by the University of Western Cape, South Africa.  

For South Africa, I analyse the Choice on Termination of Pregnancy (Act No. 92 of 1996) and its 
amendments. The CTOPA was adopted in November 1996, by a vote of 209 to 87. It was first 
amended in 2004 by Act No. 38 of 2004. However, this amendment was invalidated by the South 
African Constitutional Court in August 2006, because Parliament had not allowed for the public 
participation required by the Constitution.137 The Court gave the Parliament eighteen months to 
remedy the situation and it re-enacted the amendments under a further amending Act, the Choice 
on Termination of Pregnancy Amendment Act, 2008 (Act No. 1 of 2008), with the required public 
participation. In 2007, the Criminal Law (Sexual Offences and Related Matters) Amendment Act 2007 
(Act No. 32 of 2007) amended the CTOPA by updating the definitions of ‘rape’ and ‘incest’. Chapter 
V also engages in the analysis of an amendment bill proposed by Ms. C Dudley from the African 
Christian Democratic Party on 06th December 2017 that was rejected in May 2018.138 

Positionality/Reflexivity statement 
Over the past decades, an extensive debate over objectivity and positionality has emerged.139 Doing 
feminist research—or any kind of ethically sound and good quality research—requires us to be very 
cognisant of our “situatedness” as researchers.140 It is important to define my positionality because—
as Vanner puts it—“my opinions, values, beliefs, and social background accompany me through the 
research process, shaping each methodological and analytical decision that I make”.141 Recognising 
this does not imply that knowledge is not possible or that all knowledge is relative, but it does require 

                                                
137 See Doctors for Life International v. Speaker of the National Assembly and Others (CCT12/05) [2006] ZACC 11; 

2006 (12) BCLR 1399 (CC); 2006 (6) SA 416 (CC) (17 August 2006). 
138 Choice on Termination of Pregnancy Amendment Bill (B34-2017). Available at <https://pmg.org.za/bill/748/>. 

Accessed 18 Jan 2018. 
139 See, amongst many others, Beoku-Betts, J., 1994. When black is not enough: Doing field research among Gullah 

women. National Women's Studies Association Journal, 6(3), pp. 413-433. 
Finlay, L., 2002. “Outing” the researcher: The provenance, process, and practice of reflexivity. Qualitative Health 

Research, 12(4), pp. 531-545.  
England, K.V., 1994. Getting personal: Reflexivity, positionality, and feminist research. The Professional 

Geographer, 46(1), pp. 80-89. 
140 Ackerly, B. and True, J., 2008. Reflexivity in practice: Power and ethics in feminist research on international 

relations. International Studies Review, 10(4), pp. 693-707. See also, Holmes, A., 2014. Researcher positionality–a 
consideration of its influence and place in research. University of Hull. ResearchGate. Available at 
<https://www.researchgate.net/publication/260421552>. Accessed 22 Jan 2019. 

141 Vanner, C., 2015. Positionality at the center: Constructing an epistemological and methodological approach for 
a western feminist doctoral candidate conducting research in the postcolonial. International Journal of Qualitative 
Methods, 14(4), p. 1609406915618094. 
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the explication of the circumstances from which I “know”.142 In a recent article for The Lancet, the 
neuroscientist Cordelia Fine explained: 

[T]o assume that a scientist’s experiences, background, beliefs, and socio-
political perspectives have no impact—from the topics they choose to investigate, 
to the hypotheses that come to mind, to the intricacies of theory choice—is to 
ignore what philosophy of science tells us about how science works, and what 
psychology tells us about how reasoning works, individually and collectively. 
Everyone has a standpoint; no one enjoys a “view from nowhere”. Opening the 
door to feminist science doesn’t open the door to political bias. It just means we’re 
not all looking through the same blurred window.143 

I was born and raised in Uruguay, in a middle-class family, having lived in semi-urban and urban 
areas. I pursued a bachelor’s degree in law which I obtained after having attended courses in 
Uruguay, Argentina and Brazil. I conceptualised, designed and conducted this research as a PhD 
Candidate at the University of Groningen in The Netherlands. I lived in South Africa for six months 
(Nov 2017-Apr 2018), where I worked as a visiting researcher at the University of Western Cape. 
The motivation behind my choice of topic is related to my work as a lawyer in the Law Clinics of the 
Faculty of Law in Punta de Rieles and Bella Italia, Montevideo, in which I witnessed the impact of 
lack of sexual and reproductive rights in women’s lives, and in particular the burden placed on women 
in matters of contraception and reproduction.  

I have spoken publicly about abortion and human rights in events organised by Amnesty 
International, Share-Net, Women Deliver, and others. I have received a fellowship from the INGO 
Women Deliver, with whom I have worked in forums such as the United Nations High Level Political 
Forum and the Commission on the Status of Women as an advocate for women’s rights. I have also 
been an advisor for the WHO, as part of the expert meeting on Law, Policy, and Human Rights in 
the WHO Safe Abortion Guidance (Nov 2018).  

Lastly, being a cisgender woman of reproductive age, having sisters and friends in similar positions, 
and being (potentially) the subject of the law—as I have lived under both jurisdictions—, the topic of 
abortion is closely intertwined with my own lived reality. During my research, I was aware that I was 
(potentially) the ‘woman’ that these laws target, simultaneously being (to a certain extent) the 
researcher and (potentially) the female legal subject constructed by these laws and whose 
reproductive decisions they regulate.  

As is shown above, my “situated knowledge”—in the sense proposed by Haraway144—is also created 
within the feminist Latin American tradition of the “peculiar combination” of urban interventions, 
political struggle, public appearances, and a continued exercise of the advances and contradictions 

                                                
142 Haraway, D., 1988. Situated knowledges: The science question in feminism and the privilege of partial 

perspective. Feminist Studies, 14(3), pp. 575-599. 
143 Fine, C., 2018. Feminist science: who needs it? The Lancet, 392(10155), pp. 1302-1303. 
144 Haraway, D., 1988. Situated knowledges: The science question in feminism and the privilege of partial 

perspective. Feminist Studies, 14(3), pp. 575-599. 
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of these practices.145 For the construction of academic knowledge, this has meant that one builds 
from its “commitment to transformation”.146 

Terminology  
This thesis uses the terms ‘girls’ and ‘women’ and female pronouns when referring to a pregnant 
person seeking abortion. This responds to the fact that the wording used by the WHO, international 
human rights law, available data and the domestic laws analysed in this thesis are firmly situated 
within the gender binary, and in some cases even precede the visibility and understanding of 
transgender and gender non-conforming identities in the field of health and human rights.147 These 
documents work on the basis of two distinguishable, distinct, and oftentimes contrasting, genders: 
males who identify as men, and females who identify as women. Prior to the deeper understanding 
and problematising of gender and the way that it works in society and in the law, only ‘women’ had 
abortions because only ‘women’ could get pregnant. This is reflected in the way that the South 
African and Uruguayan abortion laws work; the possibility that someone other than a ‘woman’ might 
be pregnant is outside the laws’ framework. Given this consideration, and the fact that the secondary 
data available is collected and classified as including only ciswomen, this thesis has kept itself within 
the limited binary conception presented by the framework, the selected case studies, and the 
available data. 

However, it is important to note that not every person seeking an abortion may identify as a woman. 
Non-binary and trans people have a variety of sexual and reproductive needs, including needing 
access to safe abortion services. Based on the barriers women and girls face when seeking abortions 
in the countries analysed, access seems particularly challenging for people who transgress gender 
normativity. Although the considerations made in this thesis—in terms of barriers to access and 
harmful normative stereotypes—may apply to trans and non-binary people, the specific barriers that 
trans and non-binary people face have not been studied.  

Along these lines, beyond Uruguay and South Africa, feminist and sexual and reproductive rights 
movements have incorporated trans people into broader conceptions of abortion rights. In the wake 
of legal reform, it is important to remind legislators, scholars and advocates of the needs, rights and 
demands of trans and gender non-conforming people. Currently, the movement towards the adoption 

                                                
145 Vargas, V. Los feminismos latinoamericanos en su tránsito al nuevo milenio. (Una lectura politico personal) in 

Mato, D., (comp.), 2002. Estudios y otras prácticas intelectuales latinoamericanas en cultura y poder. CLACSO. See also 
Rostagnol, S., 2016. Aborto voluntario y relaciones de género: políticas del cuerpo y de la reproducción. Ediciones 
Universitarias. 

146 Vargas, V. Los feminismos latinoamericanos en su tránsito al nuevo milenio. (Una lectura politico personal) in 
Mato, D., (comp.), 2002. Estudios y otras prácticas intelectuales latinoamericanas en cultura y poder. CLACSO. 59. 

147 CEDAW’s take on gender has been criticised for “presum[ing] as normative the masculine standard”, in turn 
fostering “a harmful binary that places women in an inferior position”. Otto—for example—argues that this binary view of 
gender and the asymmetrical assumption (dominant men/subordinated women) is counterproductive, since it reinforces 
naturalised views. Despite this criticism, Holtmaat argues that the CEDAW Convention has more additional value for 
addressing discrimination than standard norms prohibiting sex inequality. See on this point, Rosenblum, D., 2011. Unsex 
Cedaw, or What's wrong with Women's Rights. Columbia Journal of Gender and Law, 20, p. 98; Otto, D., 2015. Queering 
Gender [Identity] in International Law. Nordic Journal of Human Rights, 33(4), pp. 299-318; and Holtmaat, H.M.T., CEDAW: 
A Holistic Approach to Women’s Equality and Freedom, in Hellum, A. and Aasen, H.S. eds., 2013. Women's human rights: 
CEDAW in international, regional and national law (Vol. 3). Cambridge University Press. 
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of more inclusive language is gaining ground.148 For example, the draft bill discussed in Argentina in 
2018 included an article that spoke of a “person with the capacity to gestate”—rather limiting the 
wording to cisgender women. Additionally, the Fédération du Québec pour le planning des 
naissances (FQPN) developed a manual on “Trans-Inclusive Abortion Services: A manual for 
providers on operationalizing trans-inclusive policies and practices in an abortion setting”.149 
Moreover, the latest development within the WHO—the 2018’s “Medical management of abortion” 
guidelines—refer to “[a]l individuals who can become pregnant, including women, girls and those 
with varying gender identities”.150 For this thesis, all the considerations and recommendations made 
are to be understood as encompassing any individual who wants or needs an abortion, irrespective 
of their identity. 

On a different note but also in terms of terminology, this thesis does not use the terms ‘unintended’ 
or ‘unwanted’ pregnancies (excluding the cases in which the data available has been collected under 
this category). Instead, I work with the concept of “supportability” proposed by Catriona Ida Macleod. 
Supportability is conceptualised by this author as the “capacity of a woman to carry a pregnancy in 
such a way that she experiences positive health and welfare”.151 This is an important development, 
shifting the focus from an individual/attitudinal frame of “intentionality” to the combination of a 
woman's capacities to carry a pregnancy and the existence—or not—of micro-level and macro-level 
“support”.152 

This thesis uses the term ‘abortion with pills’ to refer to abortion that is induced by the oral or vaginal 
use of misoprostol, or a combination of misoprostol and mifepristone. During the 2018 Forum hosted 
by the International Campaign for Women's Right to Safe Abortion the different terminologies were 
discussed (‘medical abortion’ or ‘pharmacological abortion’ were among the possibilities), and an 
informal agreement was reached in favour of the terminology used in this thesis. This thesis uses 
the word ‘abortion’ to refer only to the voluntary termination of a pregnancy, and not to a spontaneous 
abortion or miscarriage. 

                                                
148 Sutton, B. and Borland, E., 2018. Queering abortion rights: notes from Argentina. Culture, health & sexuality, 

20(12), pp. 1-16. These changes have not been without controversy, and there is extensive discussion in popular media 
as to whether references to ‘women’ should be kept in abortion-related language or removed and/or replaced by gender 
neutral terms such as ‘people’.  

Timpf, K., “Abortion is not a ‘Women’s’ issue because ‘Men Have Abortions Too’”. National Review. March 13 2015. 
Available at <http://www.nationalreview.com/article/415391/abortion-not-womens-issue-because-men-have-abortions-
too-katherine-timpf>. Accessed 16 Nov 2016. 

Tourjee, D., “Why Trans Women Belong in the Fight for Abortion Rights.” Broadly, June 2 2016. Available at 
<https://broadly.vice.com/en_us/article/why-trans-women-belong-in-the-fight-for-abortion-right>. Accessed 11 Jan 2017.  

Rankin, L., “Not Everyone Who Has an Abortion is a Woman - How to Frame the Abortion Rights Issue.” Truthout, 
July 31 2013. Available at <http://www.truth-out.org/opinion/ item/17888-not-everyone-who-has-an-abortion-is-a-woman-
how-to-frame-the-abortion-rights-issue>. Accessed 16 Nov 2016.  

149 Fédération du Québec pour le planning des naissances (FQPN). 2018. Trans-Inclusive Abortion Services: A 
manual for providers on operationalizing trans-inclusive policies and practices in an abortion setting. Available at 
<http://www.fqpn.qc.ca/main/wp-content/uploads/2017/12/FQPN-Manual-EN-Web.pdf>. Accessed 22 Oct 2018. 

150 World Health Organization. 2018. Medical management of abortion. Available at 
<https://apps.who.int/iris/bitstream/handle/10665/278968/9789241550406-eng.pdf?ua=1>. Accessed 18 Jan 2018. 

151 Macleod, C.I., 2016. Public reproductive health and ‘unintended’ pregnancies: introducing the construct 
‘supportability’. Journal of Public Health, 38(3), pp. e384-e391. 

152 Macleod, C.I., 2016. Public reproductive health and ‘unintended’ pregnancies: introducing the construct 
‘supportability’. Journal of Public Health, 38(3), pp. e384-e391. 
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Other considerations 
In Chapters VIII and IX, in Part II of this thesis, I have decided not to identify the names or political 
affiliations of the members of parliament authors of the featured interventions. This decision is 
informed by the understanding that what is important for this thesis is what was said, rather than who 
said it. For those interested in the specific authors of the interventions, all of the transcripts, and other 
documents referenced in this thesis, are in the public domain and accessible to the public; in the 
case of South Africa the discussions can be found in the Library of the South African Parliament and 
via the website of the Parliamentary Monitoring Group (<https://pmg.org.za>), and in the case of 
Uruguay they can be found on the website of the Uruguayan Parliament 
(<https://parlamento.gub.uy>). The translations from Spanish into English have been done by the 
author. 

This thesis was conceptualised and written in a ‘PhD by papers’ format. Each of the chapters was 
intended to be a stand-alone, self-contained piece, and some of them have been published as 
articles in peer-reviewed journals. Whilst special attention has been paid to the coherence of the 
piece as a whole, the reader must be warned that the chapters can also be read independently, and 
thus some repetition and overlap—especially in terms of the framework of analysis—was 
unavoidable.  
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The decision whether or not to bear a 
child is central to a woman’s life, to her 

well-being and dignity. It is a decision she 
must make for herself. 

When Government controls that decision 
for her, she is being treated as less than a 

fully adult human responsible for her 
own choices.

 
ruth Bader Ginsburg 

For the historically disempowered, 
the conferring of rights is symbolic of all 

the denied aspects of their humanity: 
rights imply a respect that places one in the 

referential range of self and others, that 
elevates one’s status from human body 

to social being.

Patricia J. Williams  

III

IV

IV - Williams, P.J., 1991. The alchemy of race and rights. Harvard University Press.

III - Supreme Court of the United States. 1993. Excerpts from Senate Hearing 
on the Ginsburg Nomination, New York Times, July 22, 1993, at A20. (Judge’s 
Ginsburg response during her Supreme Court confirmation hearing in 1993).
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Introduction 
Whilst sexual and reproductive health and rights are increasingly recognised in the international 
arena, this evolution has not come without controversy. The development of these rights cannot be 
read in isolation but needs to be analysed as part of wider social and political movements, ideologies, 
and religions.153 The aim of this chapter is to retrace the historical evolution of SRHR and to 
contribute to the understanding of SRHR as historical creations, rather than timeless givens.154 We 
have a better chance of realizing SRHR if we have a clear understanding of past trends, their 
evolution, and the conditions under which changes occurred. 

In 1955, Kuznets warned us about the “romantic violence” exerted when solutions are “unrestrained 
by knowledge of the past”, or in other words, when we intend to move the debate forward without a 
clear perception of past trends and the conditions under which they occurred.155 In spite of the best 
intentions, policies that are not historically informed are likely to fail, and indeed worsen conditions 
for those the policies are seeking to help.156 By analysing the evolution of sexual and reproductive 
rights in the international arena, this chapter provides the historical background that shall ground 
any development in SRHR. 

Taking these considerations as points of departure, this chapter will show the historical evolution of 
embedding SRHR in international human rights law. Three phases can be identified. The turning 
points are marked by the 1994 International Conference on Population and Development (ICPD), a 
fragmentation period marked by the United Nations’ development agenda, and the adoption of 
General Comment 22 on the Right to sexual and reproductive health by the Committee on Economic, 
Social, and Cultural Rights in 2016 (CESCR). 

The structure of this chapter follows these four phases. Section 2 shows how SRHR were introduced 
as a concern related to population growth, rather than as a human rights issue. In Section 3, the 
paradigm shift brought by the ICPD will be discussed and two elements will be highlighted: 
consensus and compromise. Section 4 will focus on what Agarwal and Ray called the post-ICPD 
fragmentation phase.157 It will focus on the UN development agenda and its impact on SRHR. Finally, 
the work of the CESCR in defining the scope and content of the right to sexual and reproductive 
health will be discussed. 

This chapter focuses on the shifts in thinking about SRHR from an international human rights law 
perspective—going from an interest in population control, through family planning, to a much wider 
approach, encompassing not only fertility control but also safe sex and pregnancy free from coercion, 
discrimination, and violence—and the political and social circumstances that hosted these shifts. 
The limitations of this chapter refer to the focus and categorisation of the evolution in paradigm shifts. 
This chapter focuses on the context that has hosted the development of the key legal documents 
                                                

153 Finkle, J.L. and McIntosh, C.A., 2002. United Nations population conferences: Shaping the policy agenda for the 
twenty‐first century. Studies in Family Planning, 33(1), pp. 11-23. 

154 Orford, A., 2012. In praise of description. Leiden Journal of International Law, 25(3), pp. 609-625. 
155 Kuznets, S., 1955. Economic growth and income inequality. The American economic review, 45(1), pp. 1-28. 
156 Gore, C., Beyond the Romantic Violence of the MDGs: Development, Aid, and Human Rights, in Langford, M., 

Sumner, A. and Yamin, A.E. eds., 2013. Millennium Development Goals and Human Rights: Past, Present and Future. 
Cambridge University Press, p. 382. The author refers to Kuznet’s work here.  

157 Agarwal, M. and Ray, A.S. eds., 2007. Globalization and the Millennium Development Goals: Negotiating the 
Challenge. Berghahn Books, p. 222. 
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that have marked the evolution of SRHR. These key documents are understood to be the most 
authoritative sources of obligations regarding the realisation of SRHR. 

The information is presented in this manner for clarity, intending to showcase the key dominant ideas 
that inspired the key legal developments. This chapter does not follow a linear account and does 
acknowledge that the discussed paradigms coexist(ed). 

The population control paradigm: from the 1954 Population Conference 
to the 1994 International Conference on Population and Development 
This section discusses the first stages in the development of SRHR, until 1994. In this period, the 
foundations for later development of SRHR were introduced. The legal developments discussed 
here illustrate the dominant ideas of the population control paradigm. 

First human rights instruments 

The Charter of the United Nations (1945) is considered to be the constitution of the international 
community.158 Particularly relevant for this chapter is the Charter’s commitment to respect for human 
rights and for fundamental freedoms for all, without distinction as to race, sex, language or religion159, 
to further equal rights of men and women160, and to achieve international cooperation in solving 
international problems.161  

The Universal Declaration of Human Rights (UDHR)—adopted in 1948—deepened this revolution 
in international law ushered in by the Charter: how a government treats its own citizens is now a 
matter of international concern, and not simply a domestic issue. Amongst many other rights, the 
Declaration affirmed in Article 25 that “everyone has the right to a standard of living adequate for the 
health of himself and of his family”. Since then, the right to health has become widely accepted as a 
fundamental human right and is grounded in the notions of sexual and reproductive health, as we 
will see. Furthermore, the UDHR guarantees that "[m]otherhood and childhood are entitled to special 
care and assistance."162 According to Gable, the explicit inclusion of the protection of motherhood 
evidences the importance of sexual and reproductive rights—although Article 25 does not elaborate 
on this issue.163 The influence of these documents has been substantial. The principles set by the 
Charter and the UDHR have served, directly and indirectly, as a model for many domestic 

                                                
158 Fassbender, B., 1998. The United Nations Charter as constitution of the international community. Columbia 

Journal of Transnational Law, 36, p. 529. 
159 United Nations General Assembly. 1948. Universal Declaration of Human Rights. 10 December 1948, 217 A 

(III), Article 1. 
160 United Nations General Assembly. 1945. Charter of the United Nations. 24 October 1945, 1 UNTS XVI, 

Preamble. 
161 United Nations General Assembly. 1945. Charter of the United Nations. 24 October 1945, 1 UNTS XVI, Article 

55. 
162 United Nations General Assembly. 1948. Universal Declaration of Human Rights. 10 December 1948, 217 A 

(III), Article 1. 
163 Gable, L., 2009. Reproductive health as a human right. Case Western Reserve Law Review, 60, p. 957. 
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constitutions and laws.164 Although initially not legally binding, the Universal Declaration has 
achieved the status of customary international law.165  

However, these developments stirred up controversy from various fronts. Particularly relevant to the 
argument of this chapter is the feminist critique that this first elaboration of human rights was led by 
western-educated propertied men and took its modern shape and form in the context of a legally 
sanctioned gender hierarchy.166 The crux of this critique is that the major concern of these 
instruments were violations which occurred in the public sphere, and the interference of states in this 
sphere. Consequently, these instruments are considered to have neglected the perspectives, needs 
and particular gendered experiences of women.167 As an example, we can cite the intensive 
advocacy efforts by international women’s organisations that were needed in order for the “equal 
rights of men and women” provision to be included in the UN Charter.168 Moreover, the substitution 
of male pronouns by the word “everyone” in the draft of the UDHR was the result of extensive work 
undertaken by the first chairperson of the UN Commission on Human Rights, Eleanor Roosevelt—a 
firm believer in the rights of women and men to have access to equal citizenship—and the Latin-
American women’s rights organisations.169 Since then, and still today, organised civil society and 
women’s rights organisations have played a key role in the development of the notions of sexual and 
reproductive rights. 

The nascent right to health, and the right to equality and non-discrimination played a crucial role in 
the development of sexual and reproductive rights in the decades to come. 

First population conferences: SRHR as the domain of demographers 

The United Nations brought the issue of population growth onto the international agenda by 
convening the World Population Conference in 1954 in Rome, and again in 1965 in Belgrade. The 
purpose of these conferences was to discuss the topic in general terms—not policy—and the 
participants were invited in their own independent capacities as demographers or population 
experts.170 Issues of population growth and control were not conceptualised in terms of human rights, 
but as belonging to the domain of demographers. 

                                                
164 Hannum, H., 1998. The UDHR in national and international law. Health and Human Rights, 3(2), pp. 144-158. 
165 Claude, R.P., 1999. The Evolution of International Human Rights: Visions Seen. Human Rights Quarterly, 21(1), 

pp. 251-252. See generally, Hannum, H., 1998. The UDHR in national and international law. Health and Human Rights, 
3(2), pp. 144-158. 

Ramcharan, B.G. ed., 1979. Human rights: thirty years after the Universal declaration: commemorative volume on 
the occasion of the thirtieth anniversary of the Universal declaration of human rights. BRILL. 

166 As pointed out by Conaghan, until the late 19th and early 20th centuries women were excluded from the legal 
profession, and legal knowledge was a masculine enterprise. Conaghan, J., 2013. Law and Gender. Oxford University 
Press, p.4.  

167 Charlesworth, H., 1994. Feminist critiques of international law and their critics. Third World Legal Studies, 13(1), 
p. 1. See also, Bunch, C., 1990. Women's rights as human rights: Toward a re-vision of human rights. Human Rights 
Quarterly, 12, p. 486. 

168 See Peterson, V.S., 1990. Whose rights? A critique of the “givens” in human rights discourse. Alternatives, 15(3), 
pp. 303-344.  

Jay Friedman, E., 2006. Bringing Women to International Human Rights. Peace Review: A Journal of Social Justice, 
18(4), pp. 479-484. 

169 Ibid. See also, Fraser, A., Becoming Human: The Origins and Development of Women’s Human Rights, in 
Agosín, M. ed., 2001. Women, gender, and human rights: a global perspective. Rutgers University Press, p. 18. 

170 Finkle, J.L. and McIntosh, C.A., 2002. United Nations population conferences: Shaping the policy agenda for the 
twenty‐first century. Studies in Family Planning, 33(1), pp. 11-23. 
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By the time of the Belgrade conference (1965), there was a growing body of alarmist literature related 
to population growth.171 The prevailing ideas at the time—which permeated the legal field—were that 
“[t]he world population is growing at an accelerating rate” and that the most threatening consequence 
of this was the “danger of mass starvation”.172 As a result, some governments considered population 
growth to be a security threat and began to perceive a need for population control. 

Many governments supported family-planning programs to reduce their birth rate and slow 
population growth. These programs were grounded on the neo-Malthusian belief which claims that 
population growth is the main cause of poverty and an obstacle to development, because the more 
people there are in a given area, the fewer resources are available to support or develop everyone.173 
This belief prompted a series of coercive practices, and there are extensive accounts of material 
incentives being offered to impoverished populations with the goal of capping population growth. 
Examples of these practices include women being forced to undergo abortions and social pressure 
being applied to monitor and control fertility.174 

In 1968, UN member states gathered in Teheran at the International Conference on Human Rights 
and adopted a resolution marking the first moment in which population control was explicitly linked 
to the advancement of human rights. The states participating in the conference believed that slowing 
the rate of population growth would offer “greater opportunities for the enjoyment of human rights 
and the improvement of living conditions” for each person. The Proclamation of Tehran reads “[t]he 
present rate of population growth in some areas of the world hampers the struggle against hunger 
and poverty [...] thereby impairing full realization of human rights”.175  

The dominant idea of this paradigm is that population growth represents a ‘problem’—an obstacle to 
the enjoyment of human rights—and it consequently triggered and justified a wide array of measures 
that dealt with the issue on those terms. The language of human rights entered the discussion on 
population control for the first time with the last instrument discussed (the Proclamation of Teheran). 
However, it did so in a very embryonic manner and was somehow co-opted by the ‘population control’ 
paradigm, as the assertion that reducing population would enhance the chances of realising human 
rights coexisted, somehow, with coercive and discriminatory practices. 

                                                
171 The first paragraph of Ehrlich’s work reads as follows: “The battle to feed all of humanity is over …. At this late 

date nothing can prevent a substantial increase in the world death rate ...” Ehrlich, P.R., 1978. The population Bomb. 
Ballantine Books. 

172 Kellogg, A.C., 1970. Population Growth and International Law. Cornell International Law Journal, 3, p.93. 
173 Ashford, L.S., 2001. New population policies: advancing women's health and rights. Population Reference 

Bureau. 
174 Zeidenstein, G., The Conundrum of Population and Reproductive Health Programs in the Early Twenty-First 

Century, in Reichenbach, L. and Roseman, M., eds., 2011. Reproductive health and human rights: the way forward. 
University of Pennsylvania Press, pp. 40-50. 

Garcia-Moreno, C. and Claro, A., 1994. Challenges from the women’s health movement: Women’s rights versus 
population control. Population policies reconsidered: Health, empowerment, and rights, pp. 47-72. 

175 United Nations Population Division. 1968. Resolution XVIII: Human Rights Aspects of Family Planning, Final Act 
of the International Conference on Human Rights A/CONF. 32/41. United Nations Population Division. 
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The Bucharest Population Conference and beyond: a new model arises 

By 1970, influenced by the abovementioned narrative of governmental intervention for demographic 
control, the population conferences would no longer be “dominated by demographers”. State 
representatives became the key actors in this arena, with the active participation of civil society.176 

The Bucharest World Conference on Population (1974) brought to light a slightly different approach. 
This was the first global conference in which high-ranking government officials gathered to tackle 
the highly sensitive issue of population growth and its relationship to development.177 A Plan of Action 
was adopted by consensus by 137 UN member states, after hard negotiations. A group of countries 
challenged the abovementioned neo-Malthusian view, arguing that the “population problem” was a 
consequence, and not a cause, of underdevelopment, and that the crux of the problem was not 
scarcity of resources but rather their distribution.178 This conference hosted greater involvement by 
less developed countries in discussions on population growth and development than the previous 
ones, and made an unequivocal move towards the centrality of human rights to these issues. 

The World Population Plan of Action (WPPA) adopted at this conference introduced three major 
changes. Firstly, the WPPA clearly states that population policies should be consistent with human 
rights, and it demands that States “[r]espect and ensure, regardless of their over-all demographic 
goals, the rights of persons to determine, in a free, informed and responsible manner, the number 
and spacing of their children”.179 This wording indicates that a right to decide freely and responsibly 
on the number and spacing of children, and it overrides governmental interests in population control. 
The WPPA also indicates that people should have access to the means to exercise these rights, a 
phrase that could be interpreted to cover a range of social and economic rights. 

Secondly, it introduced the following wording: “[a]ll couples and individuals [italics added] have the 
basic right to decide freely and responsibly the number and spacing of their children”.180 This 
provision represents a strategic win for the human rights narrative. The phrasing “couples and 
individuals” was not in the original draft presented to the Bucharest conference, but the working 
group inserted it as a new principle. Whilst many delegations were in favour of incorporating the term 
‘individuals’, several others expressed reservations as this choice of words may imply the availability 
and provision of contraceptives to the unmarried.181 The matter was put to vote, and with 48 votes 
in favour (41 against, and 6 abstentions), the formula “couples and individuals” was approved. This 
wording has withstood the test of time, and all later efforts to change or revise it have failed. 

                                                
176 Finkle, J.L. and McIntosh, C.A., 2002. United Nations population conferences: Shaping the policy agenda for the 

twenty‐first century. Studies in Family Planning, 33(1), pp. 11-23. 
177 The Population Division of the UN and the International Union for the Scientific Study of Population organised 

two previous population conferences (Rome (1954) and Belgrade (1965)), but these were meetings of experts in 
demography and related disciplines, and not meetings between representatives of governments.  

178 UN Department of Economic and Social Affairs. Conferences on Population, 2017. Available at 
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179 United Nations Population Division, 1974a. UN World Population Conference. 1974. World Population Plan of 
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Thirdly, the WPPA emphasised the importance of the role of women and the interconnection of this 
role with population policies. According to this document, the “[e]qual status of men and women in 
the family and in society improves the overall quality of life” and should be fully realised in family 
planning, and the “[i]mprovement of the status of women in the family and in society can contribute, 
where desired, to smaller family size, and the opportunity for women to plan births also improves 
their individual status”.182 

Throughout the 1970s, and particularly after the Bucharest conference (1974), feminist criticisms of 
fertility control policies matured, and at the 1975 International Women’s Year Conference in Mexico, 
several women’s rights organisations denounced coercive practices in contraceptive research and 
practices, and based the right to reproductive choice on a notion of bodily integrity and control.183  

In 1984, Mexico City hosted the second International Conference on Population, in which the UN 
member states adopted the Recommendations for the Further Implementation of the WPPA. At this 
conference, the states confirmed the importance of human rights in the ‘population control’ field, but 
were faced with controversy sparked by the topics of abortion and the use of coercive practices in 
the achievement of demographic goals. 

On the one hand, the wording of the Recommendation for Further Implementations of the WPPA 
undoubtedly reflects a human rights centred approach. Recommendation 30 urges states not only 
to ensure that all couples and individuals have the right to determine the number and spacing of their 
children freely and responsibly, but also that they receive the information, education, and means to 
do so. Moreover, Recommendation 31 demands that legislation and policies concerning the family 
and programs of incentives and disincentives should be neither coercive nor discriminatory and 
should be consistent with internationally recognised human rights.184  

On the other hand, two controversial issues were raised, which revealed the gap between the 
international commitments described above and the “true” political will of states to implement these 
rights. 

Firstly, during this conference the United States and the Holy See stated their position regarding 
abortion, setting the international agenda for decades to come. These countries took a very strong 
line in the debates, and stressed that abortion was not to be considered a method of family planning. 
The movement called ‘pro-life’ had expanded, and the politics of reproduction in the US had spilled 
over into the international arena. During the conference, President Reagan announced the “Mexico 
City policy” (or “global gag rule”), specifying that federal funds for family planning were made 
available only to foreign non-governmental organisations that agreed not to perform or promote 
abortion as a method of family planning.185 In spite of the concerns about “illegal abortions” raised 
by the Swedish delegate, and the lobby to include a reference to “access to legal and safe abortions” 
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in the text, there was no agreement on this point. In fact, Recommendation 18 (e)—the only provision 
to mention abortion—reads as follows: “[t]o take appropriate steps to help women avoid abortion, 
which in no case should be promoted as a method of family planning”.186  

Secondly, this conference (Mexico 1984) was also faced with the adoption of the Chinese birth 
control policies. Evidence of the coercive methods used by the Chinese government in its one-child 
policy had gained international attention, but the conference refused to publicly reject China’s 
policies, in effect undermining the idea of family planning as a human right.187 This refusal indicated 
that the “basic human right of couples and individuals to decide freely and responsibly the number 
and spacing of their children” accepted in Bucharest was, therefore, circumscribed in its exercise in 
accordance with governmental demographic goals and in a manner that a given government 
considered ‘responsible’. 

With regard to the role of women, Paragraph 7 of the recommendations considered that “[i]n order 
to provide women with the freedom to participate fully in the life of society, it is equally necessary for 
men to share fully with women responsibilities in the areas of family planning, child-rearing and all 
other aspects of family life”.188 This statement is crucial, as it clearly links the ability of women to 
control their reproductive capacity with their full citizenship. 

However, conditional international aid, limited family planning options, and coercive practices 
coexisted—and still do—with the obligation to realise SRHR. The outcome document of the 
conferences discussed above and the positions adopted regarding abortion or the use of coercive 
practices demonstrate that women’s central role in reproduction was not an overriding concern in 
the population growth field. 

Unsurprisingly, the population control paradigm faced extensive criticism. It was considered to: (i) 
instrumentalise women’s bodies to achieve population goals; and (ii) fail to address structural 
problems. Regarding the first point, scholars note that this approach was consistently oriented 
towards birth control, rather than towards an integrated approach to reproductive health and rights, 
and that its gender neutrality disregarded women’s specific reproductive responsibility.189 The 
women’s movement argued that the way the population control approach defined the problem and 
the solution made women “factors” instead of “actors”, or in Cook’s words, “[w]omen benefited from 
the process, but were not at its centre. They were objects and not subjects”.190 As to the second 
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point, by focusing narrowly on women in poverty in the strategies to lower fertility, population policies 
were introduced to slow population growth without addressing any dimensions of social inequality.191 
Hartmann pointed out that “much needed reforms—such as land redistribution, employment 
creation, the provision of mass education and healthcare, and the emancipation of women—were 
conveniently ignored”, and this approach diverted attention and resources.192 

As the population control paradigm was highly criticised by the women’s movement, it triggered the 
active participation of women’s rights organisations in challenging these ideas at subsequent 
conferences.193 

The indivisibility of human rights 

The World Conference on Human Rights in Vienna (1993) endorsed the indivisibility of all human 
rights and urged States to “guarantee the full and equal enjoyment by women of all human rights 
and the eradication of all forms of discrimination against women, both hidden and overt”.194  

At this conference, women’s rights activists and organisations argued that the UN Human Rights 
System did not promote and protect the dignity and human rights of women. On the particular topic 
of SRHR, the conference’s Programme of Action recognised the importance of women’s access to 
the highest standard of physical and mental health throughout their life span and reaffirmed women’s 
rights to the widest range of family planning services.195   

“Reproductive rights are human rights”: the human rights paradigm 

International Conference on Population and Development in Cairo (1994): The 
interplay of already recognised human rights 

The 1994 ICPD, held in Cairo, became a turning point in the international discussions on population. 
It was considered to have brought a major shift in the thinking and approach to population issues—
from pure population control, through family planning, to a much wider field, encompassing not only 
fertility control, but also safe sex and pregnancy, free from coercion, discrimination, and violence. 

Roseman and Reichenbach point out that “[p]rior to the ICPD the international lexicon and national 
policies addressing population focused on the control of fertility, understood entirely as women’s 
fertility”.196 This conference transformed the conversation, not only by delegitimising top-down 
governmental efforts that ignored or violated women’s human rights, but also by recognising that 
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policies on development in fact could not succeed without ensuring human rights. The ICPD’s 
approach has been defined as horizontal, holistic, and human rights based, contrary to the 
technical/vertical view of the population control paradigm. 

 The ICPD consensus 

The ICPD Programme of Action (ICPD PoA) established a consensus that governmental population 
policies must be built on the cornerstones of human rights. The conference adopted a series of 
definitions that are worth mentioning, not only because they serve as evidence of the paradigm shift 
above, but also because they build upon already recognised rights in order to construe the concepts 
of SRHR. This reference—that will be discussed in this section—brought all the legal developments 
in human rights to the field of population and development. 

The term reproductive rights was to be formulated in a non-institutional framework, coined by the 
First International Meeting on Women and Health in Amsterdam (1984) and initially tied to the 
struggle for the rights to legal abortion and contraception in developed countries.197 The ICPD—
following and expanding upon this approach—introduced the concept of reproductive rights to the 
international community and adopted a twofold definition. On the one hand, it conceptualised 
reproductive rights as “the basic rights of all couples and individuals to decide freely and responsibly 
the number, spacing and timing of their children and to have the information and means to do so, 
and the right to attain the highest standard of sexual and reproductive health”. On the other hand, it 
stated that these rights “embrace certain human rights that are already recognized in national laws, 
international laws and international human rights documents and other consensus documents”.198 
With this statement, the PoA not only strengthens the definition of reproductive rights by linking it to 
human rights enshrined in binding instruments and by referring to the indivisibility of rights, but also 
manages to sideline the Holy See’s concern that “new categories of rights” were being created ”.199  

The ICPD PoA also offered a clear definition of the concept of reproductive health, developing the 
already existing definitions prepared by the World Health Organization (WHO), as well as an 
introducing a greater focus on the reproductive rights of individual men and women. The term 
reproductive health also emerged from the women’s health movement, which preceded the ICPD by 
at least two decades. The ICPD defines reproductive health as “a state of complete physical, mental 
and social well-being and not merely the absence of disease or infirmity, in all matters relating to the 
reproductive system and to its functions and processes. Reproductive health therefore implies that 
people are able to have a satisfying and safe sex life and that they have the capability to reproduce 
and the freedom to decide if, when and how often to do so”.200  
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At this point, organisations from all over the world had been galvanised by the coercive policies 
happening under the population control paradigm, gender-based discrimination, and restriction on 
abortion rights.201  

This concept of reproductive health was endorsed in the PoA as progressive, and as a preferable 
alternative to the narrowly focused family planning programs, because it offered a comprehensive 
and integrated approach to health needs related to reproduction and it put women at the centre of 
the process. 

The Holy See, the unholy alliance, and its role in the ICPD 

The introduction of the definitions of reproductive rights and reproductive health sparked a lot of 
controversy, especially from the Holy See. Pope John Paul II delivered a letter stating that “[i]n the 
face of the so-called culture of death, the family is the heart of the culture of life”.202 His letter marked 
the start of one of the most heated campaigns of his term. On three occasions he addressed the 
states participating in the conference, and several documents were presented stating the official 
position of the Holy See with regard to the draft of the Programme of Action. In these documents, 
the Holy See resisted the draft texts on abortion, the sexual and reproductive rights of individuals, 
sterilisation, and the use of condoms. Although the Holy See only has an observer status at the UN, 
it considers itself to be the moral representative of all Catholics, and it has played a very active role 
in these discussions.203 It should certainly not be underestimated that the Holy See continues to 
exercise considerable influence on these discussions and that its opinions and alliances have had, 
and continue to have, a long-lasting impact. 

The Holy See stated that the phrase “couples and individuals”, as used in the ICPD PoA, refers to 
married couples and the individual man and woman who constitute the couple. According to the Holy 
See, no sexual and reproductive rights should be recognised and guaranteed to those outside of the 
traditional, heterosexual monogamous marriage. The Holy See’s statement at the ICPD stated that, 
“[t]he Holy See strongly rejects any attempts to weaken the family or to propose a radical redefining 
of its structure, such as assigning the status of family to other life-style forms”..204  

These ideas were also initially supported by the Islamic front. Prior to the ICPD, officials from the 
Holy See organised a meeting with representatives from the World Muslim League and other Islamic 
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groups. In a joint statement, they criticised the “extreme individualism” and “moral decadence” of the 
ICPD. However, this pact broke up during the conference, because while their interests overlapped, 
they also differed. The Holy See was most concerned about abortion, while the Islamic states 
focused on blocking access to family planning services for adolescents and opposing sexual health 
and sexual rights.205  

The literature has called this an “unholy alliance”, as religious entities came together to fight the 
language of SRHR and, mostly, the very notion of gender equality.206 The underlying idea behind 
this opposition was a “negative and decidedly discriminatory vision of women and the exercise of 
sexuality”, observed Mattar.207 These types of alliances have been criticised, as they pose a threat 
to the universality of human rights and represent the political use of religion, culture, and tradition to 
deprive women, unmarried individuals, sexual minorities, and others of their SRHR. As we will see, 
this was not the only time that conservative religious entities have opposed the development of 
SRHR. 

Ultimately, the final version of the ICPD PoA was partially endorsed by the Holy See, which was the 
first time that it had given even qualified support to a such a document on the topic of population and 
development, having previously refused to endorse the documents produced at the 1974 and 1984 
UN conferences in Bucharest and Mexico City, respectively.208  

The role of already recognised human rights in the elaboration of SRHR 

The ICPD PoA builds upon previously enshrined and widely accepted human rights, articulating 
sexual and reproductive rights as already existing human rights that are now specifically applied to 
experiences related to reproduction. It stated that reproductive rights embrace certain human rights 
that are “already recognized” in national laws, international laws, and international human rights 
documents, and other consensus documents. 209  

These already recognized rights, which underpin the definition of SRHR, refer directly to the UN core 
human rights treaties and have both grounded and inspired the work of the UN treaty-monitoring 
bodies, when dealing with violations of SRHR. This section will show how the different monitoring 
bodies of the UN have used the already recognised human rights codified by these treaties to monitor 
states’ actions towards the realisation of SRHR, and to assess their violation. 

As mentioned above, the right to health—enshrined in Article 12 of the International Covenant on 
Economic, Social, and Cultural Rights—has played an important role in defining the scope and 
content of SRHR. In its General Comment 14 on the Right to Health, the CESCR states that 
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reproductive health is an integral part of the right to health, meaning that women and men have the 
freedom to decide if and when to reproduce, the right to be informed and to have access to safe, 
effective, affordable, and acceptable methods of family planning of their choice, and the right of 
access to appropriate healthcare services. Moreover, General Comment 14 frames the right to 
information on sexual and reproductive health as an essential component of the right to health.210  

Furthermore, the right to life—recognised in Article 6.1 of the International Covenant on Civil and 
Political Rights—has underpinned the UN monitoring bodies’ argument that the consequences of 
unsafe abortions—pandemic preventable maternal deaths—interfere with the right to life of the 
mother. For example, the Human Rights Committee (HRC) called upon states to “help women 
prevent unwanted pregnancies, and to ensure that they do not have to undergo life-threatening 
clandestine abortions”.211 The Committee on the Elimination of Discrimination against Women 
(CCEDAW) has also given considerable attention to the issue of maternal mortality due to unsafe 
abortion in numerous sets of concluding observations, and it has explicitly framed the issue as a 
violation of women’s right to life.212 

The rights to equality and non-discrimination have also been pivotal, as women bear the health 
consequences of childbearing and, in most cases, childcare as well. It is widely believed that human 
rights violations against women, and thus women’s vulnerability to disease, disability, and premature 
death, are often perpetuated by deep-rooted patterns of gender discrimination. The Convention on 
the Elimination of All Forms of Discrimination against Women is the only human rights treaty which 
affirms the reproductive rights of women. The interplay of Articles 12 (the right to be free from 
discrimination in the field of healthcare) and 16 (the right to be free from discrimination in all matters 
relating to marriage and family relations) is pivotal for the recognition of SRHR for women. In its 
General Recommendation No. 24 on women and health, the CCEDAW has recognised the 
inextricable link between women’s right to health during pregnancy and childbirth and their other 
human rights.213 The committee explained that the provision of reproductive health services is 
essential to women’s equality, and that “it is discriminatory for a State Party to refuse to provide 
legally for the performance of certain reproductive health services for women”.214 

The adoption of the International Covenant on Civil and Political Rights (ICCPR), the International 
Covenant on Economic, Social, and Cultural Rights (ICESCR), and the Convention on the 
Elimination of all forms of Discrimination against Women (CEDAW) provided a strong legal 
framework for the development of SRHR. The UN human rights treaty bodies have a key role in 
establishing the normative content of SRHR, and in giving concrete meaning to these rights and 
state obligations. As the following sections will show, over time these bodies have assumed a bolder 
role in the monitoring of state performance, by defining the scope and obligations of states regarding 
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the realisation of SRHR in general comments and reports, and by monitoring states’ work towards 
their realisation through recommendations stemming from periodic reporting and from individual 
communications. 

The Cairo compromise 

While the ICPD indeed represented a consensus, it also represented an important compromise on 
a topic of major importance: the topic of abortion. This matter sparked a heated debate and the final 
document is far removed from what it was initially envisaged to be: a positive outcome of the 
conference. Berer notes that the ICPD PoA distanced itself from the evidence-based approach it 
took with regard to other topics, and treated abortion not as a means of fertility regulation or as a 
legitimate reproductive health service, but as something that must be prevented.215 The following 
sentence—first formulated in 1984, as per request of the Reagan Administration—evidences the 
ICPD PoA overall approach to abortion: “In no case should abortion be promoted as a method of 
family planning”.216 

Although the ICPD fell short of demanding universal safe and legal abortions, it asked state members 
to confront the public health consequences of unsafe abortions and to ensure that in circumstances 
where abortion is not against the law, such abortion should be safe. This provision was strongly 
criticised by the Holy See, who responded that it “rejects any recognition of a right to abortion through 
policies aimed at creating new categories of personal rights … no nation should be forced to change 
or violate its own laws that prohibit or regulate abortion practices”.217  

The compromise had a negative impact on the advancement of a comprehensive SRHR agenda in 
the international arena. The issue of abortion had been largely absent in the discussions of the 
political bodies, and the ICPD compromise “brood[ed] omnipresently over all sessions”.218 In the 
following decades it was noted that even leading advocates of SRHR, such as Paul Hunt, did not 
push beyond the 1994 ICPD agreement in their demands. 

The Fourth World Conference on Women (1995), the Beijing Declaration, and 
the Platform for Action: reinforcing decisional autonomy and incorporating 
sexual rights 

In 1995, the Beijing Declaration and Platform for Action (PfA) recognised that “[t]he right of all women 
to control all aspects of their health, in particular their fertility, is basic to their empowerment”.219 The 
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conference reaffirmed the goals and standards on SRHR set out in the ICPD but elaborated on 
women’s interests, stating that, “[e]qual relationships between women and men in matters of sexual 
relations and reproduction, including full respect for the integrity of the person, require mutual 
respect, consent and shared responsibility for sexual behaviour and its consequences”. Furthermore, 
the Beijing PfA also directly called upon UN member states to review their laws, especially those 
laws which still imposed punitive measures upon women who “have undergone illegal abortions”.220 

In Beijing, the Holy See continued to endeavour to draw a distinction between SRHR and what they 
considered to be the authentic advancement of women’s rights. The Holy See’s delegates stated 
that such advancement could only happen through the recognition of the deep “fundamental 
anthropological truths about man and woman”, and that the SRHR movement is “largely 
individualistic”.221 The abovementioned unholy alliances were also present in this conference, and 
they targeted the way in which the Beijing Platform for Action dealt with women’s autonomy in relation 
to sexuality and reproductive function.222 

The post-ICPD fragmentation era 
The momentum gained in 1994 was followed by an era of fragmentation. Various authors describe 
the ICPD as the height of the SRHR momentum and point to how the discussion became dispersed, 
leaving the topic to be addressed in a fragmented manner—limited, for example, to quantifiable goals 
or circumscribed to sexual and reproductive health, but not rights.223 

This era is marked by fragmented developments happening in diverse forums, such as: (a) the 
recognition of the crucial role of SRHR in achieving gender equality (see Sustainable Development 
Goals, SDGs), and their inextricable link with sustainable development; (b) the adoption of 
measurable markers regarding SRHR (and the reduction of SRHR to quantifiable goals); and (c) the 
work of the treaty-monitoring bodies’ elaboration on the right to sexual and reproductive health (no 
elaboration in terms of sexual and reproductive rights) and potentially the right to life (with important 
consequences regarding abortion). 

The UN Development Agenda and SRHR: the Millennium Development Goals 
and the Sustainable Development Goals 

In 2000, during the discussion of the Millennium Development Goals (MDGs), political opponents of 
SRHR managed to side-line the importance of the realisation of SRHR for the achievement of the 
goals (directly or indirectly). 

Target 5A was the initial target of the MDG health goal, and its objective was limited to the reduction 
of maternal mortality by three quarters. Target 5B, in which the objective was universal access to 
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reproductive health, was only added in 2005—five years later—, and it was not implemented until 
seven years after that, in the face of substantial political opposition.224 The literature points at a 
significant political backlash from several forces at the global level, ranging from realignments in the 
G-77 to pressures from the Holy See, conservative Islamic states, and evangelical Christians in the 
United States.225 This opposition blocked, for example, the introduction of the term reproductive 
health (instead of maternal health), preventing the MDGs from adopting a more comprehensive and 
human rights-compliant framework. 

As the MDGs were originally completely silent on the role and importance of SRHR in improving 
health (especially maternal and new-born health), and in promoting economic and gender 
empowerment, it is no surprise that little was achieved.226 The MDGs have been harshly criticised 
for failing to address women’s rights as a fundamental determinant of women’s health, and for 
deliberately focusing on maternal health rather than sexuality and reproduction. In terms of funding, 
the absence of SRHR from the description of the goals signalled to donors and countries that they 
should focus their attentions elsewhere. Again, such a narrow approach, reducing SRHR to 
“maternal health”, impacted the effective achievement of the goal and the potential contribution to 
the achievement of other goals, such as gender equality.227 

The most recently adopted 2030 Agenda for Sustainable Development (2015) does include goals 
and targets to be achieved in the area of SRHR and it also contains explicit references to human 
rights instruments, such as the ICPD or the Beijing Platform.228 From a broader development 
perspective, SRHR is also amongst the key objectives of the Sustainable Development Goals 
(SDGs), and direct references to human rights treaties on SRHR are found in the targets themselves. 
Under SDG 3, governments agreed that by 2030 they would “ensure universal access to sexual and 
reproductive healthcare services, including for family planning, information and education, and the 
integration of reproductive health into national strategies and programmes” (Target 3.7). Under SDG 
5, they also agreed to “ensure universal access to sexual and reproductive health and reproductive 
rights as agreed in accordance with the Programme of Action of the ICPD and the Beijing Platform 
for Action and the outcome documents of their review conferences” (Target 5.6). The Global Strategy 
for Women’s, Children’s, and Adolescents’ Health (2016–2030) has as a key objective to “expand 
[an] enabling environment”, where the right to health and wellbeing can be achieved, specifically by 
removing barriers to the enjoyment of rights and by promoting gender equality.229 Unlike the MDGs, 
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the SDGs reframe women’s health around SRHR and adopt a lifecycle approach that is not restricted 
to maternal health and exists independently of reproductive capacity. 

Defining State Obligations: General Comment 22 on the right to sexual and 
reproductive health  

In 2016, the discussions on SRHR witnessed a breakthrough, with the adoption of General Comment 
22 on the right to sexual and reproductive health (GC 22) by the CESCR, the treaty-monitoring body 
of the ICESCR. In response to the continuing grave violations in practice, and adopting a clear, 
human rights-based approach to matters of sexuality and reproduction, the CESCR adopted GC 22, 
extensively addressing states’ legal obligations to realise the right to sexual and reproductive 
health.230 

As shown in the previous sections, the notion of SRHR came from a highly politicised context, and 
the definitions vary depending on whether they are used by a health activist, a population scientist, 
or a religious conservative.231 The CESCR recognises this ambiguity as a hurdle for the realisation 
of these rights, and identifies two key bases to develop the GC: firstly, the developments achieved 
in particular by the ICPD and the Beijing conference, and secondly, the instrumental work done by 
the UN monitoring mechanisms that have slowly but steadily contributed to the definition of the scope 
and content of the states’ obligations regarding SRHR. 

GC 22 contains four key components; it: (a) adopts a lifecycle approach, therefore not reducing 
SRHR to ‘maternal health’; (b) recognises that SRHR are both indivisible from and interdependent 
on other human rights; (c) rejects all forms of coercive practices in SRHR, and; (d) recognises the 
particularly gendered experiences of SRHR, stating that due to women’s reproductive capacities, 
the realisation of women’s right to sexual and reproductive health is essential to the realisation of 
the full range of their human rights. 

GC 22 affirms that the right to sexual and reproductive health is an integral part of the right to health 
that has enjoyed longstanding recognition, based on pre-existing international human rights 
instruments.232 

The legal obligations to respect, protect, and fulfil the right to sexual and reproductive health offered 
in General Comment 22 provide clear guidance to States Parties. According to GC 22, the duty to 
respect requires states to refrain from interfering with individuals’ rights to exercise their sexual or 
reproductive health. Examples of such interference include limiting or denying access to health 
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services and information, such as laws or practices that criminalise abortion or exclude certain health 
services from publicly-funded or donor-funded programs. 

Under the obligation to protect, states must protect individuals’ right to sexual and reproductive 
health from interference by third parties. This includes protecting against private health clinics, or 
insurance or pharmaceutical companies that impose practical or procedural barriers to health 
services. States must introduce laws and policies that prohibit third parties from acting in a way that 
undermines the enjoyment of the right to sexual and reproductive health. 

The obligation to fulfil mandates states, “to adopt appropriate legislative, administrative, budgetary, 
judicial, promotional and other measures to ensure the full realization of the right to sexual and 
reproductive health”. States must take steps to ensure universal access to sexual and reproductive 
healthcare, including emergency contraception and access to safe abortion services. States are 
required to provide comprehensive education about sexual and reproductive health for all, and to 
take measures to eradicate social barriers that prevent individuals from exercising their rights to 
sexual and reproductive health.233 

Although the General Comment falls short on an elaboration of sexual health or sexual rights, it 
definitely constitutes a step forward in the clarification of the international obligations of the states. 
Hopefully, this development will ground better legal frameworks and policies and ensure 
accountability for the violations suffered worldwide. 

The UN Human Rights Committee’s (HRC’s) General Comment on the right to 
life 

In July 2015, the treaty-monitoring body of the ICCPR, on the occasion of its 114th session, namely 
the UN HRC, held a half day of general discussion in preparation for a General Comment on Article 
6 (Right to Life) of the ICCPR (Draft General Comment 33 (Draft GC 33)). In the lead up to the 
discussion, the HRC invited interested stakeholders to participate and provide written information, 
receiving 116 submissions. A first draft was prepared by rapporteurs Yuval Shany and Nigel Rodley, 
after consideration of all the submissions. In July 2017, during its 120th session, the Human Rights 
Committee finalised its first reading of the second draft General Comment on Article 6 of the 
Covenant. A second draft was made available, and there was a second call for interested 
stakeholders. The Comment was finally approved on 30 October 2018.  

As was outlined above, the right to life has been at the core of the debate on SRHR, particularly with 
regard to abortion. The tension between the different views on abortion has been the object of 
extensive analysis, but it has not been explicitly decided in any binding universal instruments.234  

The position adopted in the novel General Comment is in line with extensive elaboration made by 
the UN monitoring bodies on the matter of abortion and the right to life, and effectively means that 
any legal restrictions on the ability of women to seek an abortion must not jeopardise their lives, or 
subject them to physical or mental pain or suffering.  
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In terms of the regulation of terminations of pregnancy, both drafts decidedly considered that States 
Parties must provide safe access to abortion, to protect the life and health of pregnant women, and 
in situations in which carrying a pregnancy to term would cause the woman substantial pain or 
suffering, most notably where the pregnancy is the result of rape or incest or when the foetus suffers 
from fatal impairment. States Parties may not regulate pregnancy or abortion in a manner that runs 
contrary to their duty to ensure that women do not have to undertake unsafe abortions. 

Together with General Comment 22 (discussed above), this Committee galvanises the 
developments made by the UN human rights bodies and decidedly poses an obligation on states to 
provide for safe abortion, at least in certain cases.   

Perspectives for the future? Final remarks 
Cook states that “[n]o society, no religion, no culture and no system of national law has been neutral 
about issues of human reproduction”.235 Indeed, because SRHR entail moral, religious, ethical, and 
philosophical questions, the history of their recognition has not been without controversy. This 
chapter has discussed how SRHR have evolved in the international arena, paying specific attention 
to the different approaches, the different resulting policies and the relevant driving forces. South 
African Justice, Albie Sachs, stated that “a page of history is worth a volume of logic”.236 Indeed, 
through the analysis of the historical evolution of SRHR, this chapter has demonstrated that legal 
progress is neither linear nor understandable without careful consideration of the grander landscape 
in which it was hosted. This analysis is twofold, referring both to the past and to the future of sexual 
and reproductive rights in the international human rights law arena. 

On the one hand, this chapter has shown that SRHR cannot be fully understood without references 
to their historical evolution. The first stage in the evolution—discussed in Section 2—shows how the 
discussion surrounding SRHR stemmed from states’ desire to curb population growth. This 
approach—in addition to the scarce elaboration on human rights—legitimised the use of coercive 
and discriminatory practices that lead to the instrumentalisation of women’s bodies. Section 3 shows 
how the ICPD marked a change in paradigm and led to a stronger recognition of SRHR as human 
rights. The ICPD Conference represented the golden age of SRHR, in which basic definitions were 
adopted and strong political commitments were made. This conference was followed by a period of 
stagnation and renewed opposition up until 2016. Since 1994, using the ICPD as a framework, UN 
agencies have been pushing states to adopt a human rights-based approach to all programmes—
especially those related to SRHR. Section 4 has shown the upsurge of opposition to SRHR, and its 
impact on the development agenda—limiting these rights to “maternal health”. This approach 
resulted in little progress in the MDGs era, and the results of the SDGs are yet to be seen. General 
Comment 22 (GC 22) marks a breakthrough, affirming Orford’s assertion that the past is constantly 
being retrieved, and clarifying the scope and content of states’ obligation to realise the right to sexual 
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and reproductive health.237 As was shown above, GC 22 builds on the extensive work previously 
done by the CESCR—and other UN monitoring mechanisms—and draws upon the rich history of 
the previous international instruments. GC 22 decisively rejects reductionist and coercive 
approaches, recognises the independence and indivisibility of human rights, and affirms that 
women’s right to sexual and reproductive health is indispensable to their autonomy and their right to 
make meaningful decisions about their lives and health. 

On the other hand, assessing the future requires us to address the many challenges that lie ahead 
and that have been present since the initial discussions: religious fundamentalism, conservative 
politics, increased funding constraints, and the uphill battle for gender justice. As demonstrated by 
this chapter, retracing the history of SRHR shows us that none of these challenges are new. A 
growing conservative opposition—in particular to abortion and sexual rights—the ‘unholy alliances’ 
formed at the UN, between diverse religious sectors and funding conditionalities, can be traced back 
to the first population conferences; the gaps in the realisation of these rights are, in turn, reflective 
of this opposition. 

Firstly, various rights that exist in the umbrella notion of SRHR—in particular, sexual rights and 
abortion—still face strong opposition. Sexual rights are often conceptualised in negative terms, and 
require much further elaboration; as noted by Corrêa, “it has become extremely difficult to even 
mention the word sex in broad intergovernmental negotiations”.238 As for the topic of abortion, at 
both the international and national levels, there is increasingly little room for dialogue on all related 
issues.239 

Secondly, we are witnessing a “religious resurgence” that has created a greater platform for socially 
conservative views in global public policy (Haynes 2013). For example, the Holy See has maintained 
a constant conservative position towards SRHR, but has “modernized” its language by selectively 
appropriating accepted UN language to bolster its own arguments, becoming one of the most active 
actors in the discussions at the UN forums.240 This is not to say that the Holy See is the only opposing 
agent, quite the contrary; as noted by NORAD, “Catholics and Mormons; Christians and Muslims; 
Russian Orthodox and American fundamentalists find common ground on traditional values and 
against SRHR issues at the UN”.241 The Report of the Special Rapporteur in the field of cultural 
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rights—released in 2017—emphasises how religious fundamentalism rejects values of equality and 
the universality of human rights and, under the labels of “purity” and “modesty”, aims to limit the 
enjoyment of women’s human rights and restrict the sexual and reproductive rights of all.242 Since 
the 1990s—but with a renewed strength—the term gender ideology has gained space in the SRHR 
arena. Gender ideology refers to the decoupling of sex and gender and to the critique of traditional 
gender roles. SRHR requires us to challenge gender norms by, amongst other things, decoupling 
sex and reproduction; this is seen as a threat to the traditional patriarchal family structure and is 
therefore still highly resisted. As noted by Garbagnoli, the term ideology of gender is “a controversial 
invention of the catholic conservative circles which aims to caricature and thus to delegitimize a field 
study”.243 Those who oppose abortion rights, and SRHR more generally, have argued that 
recognising such rights represents what the Holy See, for example, sees as a “culture of death”244, 
construing sexual and reproductive health and rights as a fundamental threat to the traditional 
patriarchal family.245 

Thirdly, since the 1980s the global gag rule has subjected substantial funding for SRHR to the 
volatility of US bipartisan politics. Notably, President Trump’s version of the global gag rule has 
expanded upon the restrictions to obtain US funds, and he has decided to defund the United Nations 
Population Fund. The subsequent losses in funding are estimated to be around US$9 billion, 
resulting in potentially dramatic consequences.246 

This chapter has shown that it is the evolution of the interpretation of human rights and their 
increased sophistication and human rights activism—particularly in women’s rights—that have given 
force to SRHR. Understanding SRHR as historical creations, rather than timeless givens, enables 
us to devise historically informed policies that are more likely to succeed. The opposition has not 
seemed to become less zealous over time247, so human rights scholars, activists, and policymakers 
must remain vigilant of the challenges. An unwavering defence of the achievements attained so far 
should be the touchstone of the human rights response. SRHR are here to stay.  

                                                
242 UNCHR Special Rapporteur in the field of cultural rights (Karima Bennoune). 2017. Second Report of the Special 

Rapporteur. UN Doc. A/HRC/34/56.  
243 Garbagnoli, S., 2016. Against the Heresy of Immanence: Vatican’s ‘Gender’ as a New Rhetorical Device against 

the Denaturalisation of the Sexual Order. Religion and Gender, 6(2), pp. 187-204. 
244 UN International Conference on Population and Development, 1994c. Statement of Pope John Paul II (Holy 

See). Available at <http://www.un.org/popin/icpd/prepcomm/govern/940423171030.html>. Accessed on 4 August 2018. 
245 Yamin, A.E. and Bergallo, P., 2017. Narratives of Essentialism and Exceptionalism: The Challenges and 

Possibilities of Using Human Rights to Improve Access to Safe Abortion. Health and Human Rights, 19(1), p. 1-11. 
246 Yamin, A.E. and Bergallo, P., 2017. Narratives of Essentialism and Exceptionalism: The Challenges and 

Possibilities of Using Human Rights to Improve Access to Safe Abortion. Health and Human Rights, 19(1), p. 1-11. 
247 Glasier, A., Gülmezoglu, A.M., Schmid, G.P., Moreno, C.G. and Van Look, P.F., 2006. Sexual and reproductive 

health: a matter of life and death. The Lancet, 368(9547), pp.1595-1607. 
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Introduction 
The right to sexual and reproductive health has been increasingly recognised and developed in 
international human rights law. The United Nations (UN) human rights system has confirmed (on 
various occasions) this right as a human right, first enshrined under the right to health in the 
International Covenant on Social, Economic and Cultural Rights.248  

As we saw in Chapter I, the International Conference on Population and Development (ICPD) (Cairo, 
1994) transformed the discourse from reproductive control to meet demographic targets to a more 
comprehensive and positive approach to sexuality and reproduction, free from coercion, 
discrimination and violence. ICPD forged the link between sexuality and health as human rights, 
where women's agency over their own bodies and sexuality is intrinsically linked to their sexual and 
reproductive health.249 Furthermore, the Beijing Platform for Action, the first declaration to embody 
the concept of sexual rights, expanded the ICPD definition to cover both sexuality and reproduction 
by upholding the right to exercise control over, and make decisions about, one's sexuality.250 Amongst 
their many achievements, these documents recognised the duty of governments to legislate on the 
matter of translating international commitments into national laws and policies.251 

Recently, the Committee of Economic, Social, and Cultural Rights extensively addressed states’ 
obligations to realise the right to sexual and reproductive health in its in General Comment No. 22. 
This comment adopts a clear human rights-based approach, and affirms that this right is an integral 
component of the right to health that has enjoyed longstanding recognition, based on existing 
international human rights instruments. General Comment No. 22 contains five innovative 
components. It: (a) adopts a lifecycle approach, reinforcing that the concept of sexual and 
reproductive health extends beyond the limits of “maternal health”; (b) recognises that the right to 
sexual and reproductive health is indivisible from, and interdependent on, other human rights; (c) 
rejects all forms of coercive practices related to this right; (d) promotes a gender-sensitive approach, 
and recognises that due to women’s reproductive capacities, the realisation of women’s right to 
sexual and reproductive health is essential to the realisation of the full range of their human rights; 
and (e) adopts an intersectional approach to the cross-cutting issues of equality and multiple 
discrimination in the design and execution of policies and programmes (paras. 22-31). 

Despite these legal developments, much progress is still needed to realise the right to sexual and 
reproductive health in practice. The Lancet Commission on Women and Health asserts that an 
estimated 225 million women, globally, have an unmet need for family planning, and every year an 

                                                
248 United Nations. International Covenant on Economic, Social and Cultural Rights (ICESCR), G.A. Res. 2200A 

(XXI), Article 12 (1966).  
249 Reichenbach, L. and Roseman, M.J., Global Reproductive Health and Rights: Reflecting on ICPD in 

Reichenbach, L. and Roseman, M. eds., 2011. Reproductive health and human rights: the way forward. University of 
Pennsylvania Press. 

250 Fourth World Conference on Women, 1995. Platform for Action of the Fourth World Conference on Women, 
September 1995. A/CONF.177/20. 

251 Cottingham, J., Kismodi, E., Hilber, A.M., Lincetto, O., Stahlhofer, M., and Gruskin, S., 2010. Using human rights 
for sexual and reproductive health: improving legal and regulatory frameworks. Bulletin of the World Health 
Organization, 88, pp. 551-555. 

UN Fourth World Conference on Women. 1995. Beijing Declaration and Platform of Action. Available at 
<http://www.un.org/womenwatch/daw/beijing/platform/>. Accessed 6 Aug 2018. 
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estimated 75 million unsupportable pregnancies put women at risk of unsafe abortion.252 
Furthermore, unsafe abortion is estimated to cause 47,000 maternal deaths and 5 million maternal 
disabilities, annually.253 Maternal mortality claims the lives of 289,000 women annually, whilst 
complications during childbirth result in 5.8 million serious injuries every year.254  

Showcasing the importance of the legal arrangements, the Lancet Commission emphasises the need 
for “an enabling social, legal, and regulatory environment” to respond to women’s and girls’ health 
needs and rights, and the Commission on the Status of Women continues to demand that states 
strengthen their normative, legal, and policy frameworks.255  

Adopting domestic laws consistent with international standards is a demonstration of the 
government's commitment to realise sexual and reproductive health and rights.256 As a recognised 
indicator of these rights, legal codification may be the first step in improving the respect, protection 
and fulfilment of these rights in practice. Domestic constitutions are the most vital expressions of 
government responsibility and individual entitlements, and therefore are one of the best-suited 
channels to endorse states’ commitments to human rights. Constitutional law offers a frame for 
subsequent policies, programmes and services to be executed. In many jurisdictions, constitutional 
law supports enforcement and redress in case of violations, and is a key success factor in strategic 
litigation for reproductive health.257 Pivotal cases, such as Treatment Access Campaign v. South 
African Ministry of Health, seeking access to essential medicines to prevent the transmission of HIV 
from mother to child during childbirth, illustrate how forceful a constitutional protection of certain 
rights, and specifically reproductive health, can be.258 Legal recognition in constitutions can endure 
changes in government administrations, and survive economic or social strife to ensure a certain 
degree of consistency over time.  

An estimated 20 nations replace or amend their constitution annually, presenting an opportunity to 
strengthen State commitments to sexual and reproductive health and rights and, in this process, 
constitutional framers often seek inspiration from other jurisdictions or from international law.259 Our 
objective is to survey the language and concepts used to describe the right to sexual and reproductive 
health in domestic constitutions from around the globe. These constitutional texts may serve as 
building blocks for future law makers committed to realising these rights through domestic legal 
reform. 
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253 Ibid. 
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259 Ginsburg, T., Elkins, Z. and Blount, J., 2009. Does the process of constitution-making matter? Annual Review of 
Law and Social Science, 5, pp. 201-223. 



530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa
Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019 PDF page: 72PDF page: 72PDF page: 72PDF page: 72

 72 

Methodology 
We apply the human rights framework articulated in General Comment No 22 to investigate whether, 
and how, the respect-protect-fulfil typology has been applied to constitutional rights to sexual and 
reproductive health; to what degree these are inclusive, non-discriminatory provisions; and to what 
degree the explicit interlinkages between these rights and other human rights are acknowledged.  

Analytical framework  

The key terms ‘reproductive health’ and ‘sexual health’ serve as the backbone of our study. General 
Comment No. 22  defines reproductive health as the “freedom to make informed, free and responsible 
decisions”, and “access to a range of reproductive health information, goods, facilities and services 
to enable individuals to make informed, free and responsible decisions about their reproductive 
behaviour”.260 Closely linked is the concept of sexual health, defined as “a state of physical, 
emotional, mental and social well-being in relation to sexuality”.261 

The legal obligations to respect, protect, and fulfil sexual and reproductive health, offered in General 
Comment No. 22, provide clear guidance to State Parties using standardised terminology. The duty 
to respect requires states to refrain from interfering with individuals’ right to exercise their sexual or 
reproductive health. Examples include limiting or denying access to health services and information, 
such as laws or practices that criminalise abortion, limiting consensual sexual activities between 
adults, requiring third-party authorisation for access to abortion or contraception, or excluding certain 
health services from publicly-funded or donor-funded programmes.262  

Under the obligation to protect, states must protect an individual’s right to sexual and reproductive 
health from interference by third parties.263 Examples include protecting against private health clinics, 
or insurance or pharmaceutical companies that impose practical or procedural barriers to health 
services.264 States must introduce laws and policies that prohibit third parties from acting in a way 
that harms integrity or undermines the enjoyment of rights, such as ensuring adolescents have 
access to information about sexual and reproductive health, including family planning, that is 
appropriate for their age and regardless of their marital status.265 

The responsibility to fulfil mandates states “to adopt appropriate legislative, administrative, 
budgetary, judicial, promotional and other measures to ensure the full realization of the right to sexual 
and reproductive health”.266 States must take steps to ensure universal access to sexual and 
reproductive healthcare, including emergency contraception and access to safe abortion services. 
States are required to provide comprehensive education about sexual and reproductive health for all, 

                                                
260 Committee on Economic, Social and Cultural Rights, 2016, General Comment No. 22, The Right to Sexual and 

Reproductive Health. E/C.12/GC/22. 
261 Ibid. 
262 Langer, A., Meleis, A., Knaul, F.M., Atun, R., Aran, M., Arreola-Ornelas, H., Bhutta, Z.A., Binagwaho, A., Bonita, 

R., Caglia, J.M., and Claeson, M., 2015. Women and health: the key for sustainable development. The Lancet, 386(9999), 
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and to take measures to eradicate social barriers that prevent individuals from autonomously 
exercising their right to sexual and reproductive health.267 

In relation to the specific aspects of family planning and abortion, General Comment No. 22 
recognises abortion services as an integral part of the right to health (paras. 56-57), and notes that 
states have an obligation to repeal or eliminate laws, policies and practices that criminalise, obstruct 
or undermine an individual’s or particular group’s access to health facilities, services, goods and 
information, including abortion (para. 35).  

The duties to respect, protect, and fulfil are intrinsically linked to the immediate legal obligation on 
states to eliminate discrimination against individuals and groups in relation to sexual and reproductive 
health. Discrimination undermines individual autonomy in matters of sexuality and reproduction, and 
impairs one's equal access to the range of sexual and reproductive health information, goods and 
services (para. 34). Although the principles of equality and non-discrimination are grounded in Article 
2(1) of the ICESCR, General Comment No. 22 further emphasises that equality between women and 
men is a cross-cutting objective that requires the removal of direct and indirect discrimination and the 
assurance of formal and substantive equality.268 The Comment mandates that tailored attention and 
greater resources be devoted to traditionally neglected groups, in order to address systemic 
discrimination. Intersectional discrimination may disproportionately affect groups such as, but not 
limited to, poor women, persons with disabilities, migrants, indigenous or other ethnic minorities, 
adolescents, LGBTI persons, and people living with HIV/AIDS. General Comment No. 22 also 
engages with the specific needs of intersex and transgender people in relation to their sexual and 
reproductive health (para. 2, 23 and 40). 

Furthermore, General Comment No. 22 recognises that the right to sexual and reproductive health 
requires states to address the underlying social determinants of health, and is indivisible from and 
interdependent on other human rights and cannot be achieved without the realisation of the wider 
range of rights that are enshrined in the ICESCR and other instruments.269 

Search strategy 

Our study investigates whether, and how, the right to sexual and reproductive health is introduced 
into domestic constitutional law. In March 2015, and again in April 2016, we searched the 
constitutions of 195 Member States of the World Health Organization (WHO), available on the 
Comparative Constitutions Project website, for the key words: 'reproductive', 'reproduction', 'sexual', 
'family planning', and 'abortion'. We excluded provisions concerning the use of genetic or 
reproductive material; the economy and reproduction of material and immaterial conditions; the 
reproduction of art, culture, or sound; the protection and reproduction of the (natural) environment; 
the delegation of competences or jurisdiction of authority; and proceedings for sexual harassment or 
crimes.  

                                                
267 Ibid. 
268 General Comment No. 22. 
269 General Comment No. 22. 



530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa
Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019 PDF page: 74PDF page: 74PDF page: 74PDF page: 74

 74 

Melton and colleagues suggest that constitutional texts that use once-only words, focused by topic 
rather than complex cross-referencing, are of most importance for clear interpretation.270 We 
minimised this risk by identifying well-defined terminology and concepts in the right to sexual and 
reproductive health within constitutional commitments, in order to maximise their clarity and 
comparability between jurisdictions.271   

We applied the tripartite typology to categorise constitutional provisions for the right to sexual and 
reproductive health, and the specific concepts family planning and abortion. We then analysed these 
provisions through the lens of equality and non-discrimination, searching for universally applicable 
provisions, special attention to vulnerable groups, language that restricts the scope of rights holders, 
and any acknowledgement of multiple discrimination. We also report on any explicit interlinkages 
between the right to sexual and reproductive health and other human rights.  

Results 

 

Twenty-eight domestic constitutions (shown in Figure 6) enshrined at least one aspect of the right to 
sexual and reproductive health; these laws were most often found in the Pan-American (n=9 
constitutions) and African (n=8) regions. 

 

                                                
270 Melton, J., Elkins, Z., Ginsburg, T. and Leetaru, K., 2013. On the interpretability of law: Lessons from the decoding 

of national constitutions. British Journal of Political Science, 43(2), pp. 399-423. 
271 Elkins, Z., Ginsburg, T. and Melton, J., 2011. Lessons from the Decoding of National Constitutions: The 

Comparative Constitutions Project. 

 

Figure 6 - Twenty-eight countries (in black) have adopted constitutional provisions that reflect different aspects of the 
right to sexual and reproductive health. 
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The right to sexual health 

Respect for sexual health was framed as the positive right to make decisions about or to exercise 
sexual rights in two constitutions, and as a negative right to sexual integrity or sexual safety in three 
constitutions. In terms of rights protection, states must guard against sexual exploitation, abuse, or 
violence in 13 constitutions, and four constitutions oblige states to punish such acts. 

The right to reproductive health 

Four constitutions require the State to respect reproductive health. Reproductive health is protected 
in two constitutions. Seven constitutions include the explicit state duty to provide for reproductive 
healthcare.  

Four constitutions have specific provisions related to budget allocation, and all such references are 
in relation to reproductive healthcare. The Brazilian Constitution states that the “government shall 
promote full health assistance programs for children, adolescents”, and in order to do that there will 
be an allocation of a percentage of public health funds to assist mothers and infants.272 The 
Constitutions of Fiji, South Africa, and Zimbabwe establish that the state must take reasonable 
legislative and other measures, within the limits of the resources available to it, to achieve the 
progressive realisation of the right to health, including reproductive health. In an effort to enhance 
state accountability, the Constitution of Fiji demands that if the state claims that it does not have the 
resources to implement the right, it is the responsibility of the state to show that the resources are 
not available. 

‘Family planning’ and contraception 

Three constitutions address the duty to respect family planning decisions (see Table 1.) No 
constitution protects the right to family planning. A state duty to fulfil family planning is enshrined in 
three constitutions. Portugal’s Constitution offers a notable example of state responsibility to fulfil 
access to family planning information and methods (emphasis added):  

In order to protect the family, the state shall particularly be charged with: (d) with 
respect for individual freedom, guaranteeing the right to family planning by 
promoting the information and access to the methods and means required 
therefore, and organizing such legal and technical arrangements as are needed 
for motherhood and fatherhood to be consciously planned.273 

Portugal’s Constitution charges the state with guaranteeing family planning through access to 
information and the means to act on that information.  

Family planning is presented as an individual obligation or duty, subjected to national population 
control objectives, in the constitutions of China, Vietnam, and Turkey.  

                                                
272 Constitution of Brazil (1988, amended 2015). 
273 Constitution of Portugal (1976, amended 2005). Article 67, para. 2. Available at 

<www.constituteproject.org/constitution/Portugal_2005.pdf?lang=en>. Accessed 28 Jun 2017. 
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Abortion 

Three countries have specific constitutional provisions about abortion: Kenya, Swaziland and 
Somalia (see Table 1.) Although the provisions frame abortion primarily in negative terms, as 
‘unlawful’, ‘illegal’, or ‘not permitted’, all laws recognise various grounds on which abortion may be 
permissible.274 No constitution recognises the duty to protect or fulfil abortion services as a 
component of the right to sexual and reproductive health. 

Non-discrimination, equality and multiple discrimination  

Universal rights were explicitly enshrined in the constitutions of Fiji, Kenya, and South Africa, which 
recognise that everyone is entitled to access reproductive healthcare. In addition, the Bolivian 
Constitution states that both “women and men are guaranteed the exercise of sexual and 
reproductive rights” and, in Article 15, that “everyone, in particular women”, has the right to be free 
from sexual violence.275 

The constitution of Ecuador addresses multiple discrimination as “persons who are doubly 
vulnerable”, however, only in the context of priority care for people in situations of sexual violence.276 

Special consideration for maternal health 

The Constitution of Ecuador identifies the state’s responsibility to ensure sexual and reproductive 
health actions and services, especially during pregnancy, childbirth and postpartum. Motherhood and 
maternal health are afforded special protection under the Constitutions of Paraguay and Venezuela. 
The Constitution of Nicaragua provides special protection of women during pregnancy, and provides 
for paid maternity leave.  

The Ethiopian Constitution regulated sexual and reproductive health and rights under the 'Rights of 
Women’. The provision acknowledges a historical legacy of inequality and discrimination in the 
country, and provides for affirmative measures to counter this. In this regard, it provides that “to 
prevent harm arising from pregnancy and childbirth and in order to safeguard their health women 
have the right of access to family planning, education information and capacity”.277 

Nepal’s Constitution also adopts a similar approach that notably states: “Every woman shall have the 
right relating to safe motherhood and reproductive health”.278 Amongst one of the most inclusive 
constitutions, Nepal’s law does not limit the right to reproductive health to women of a certain age, 
reproductive capacity, marital or citizenship status, as other constitutions have done. 

                                                
274 Constitution of Swaziland (2005), Article 15(5). Available at 

<www.constituteproject.org/constitution/Swaziland_2005.pdf?lang=en>. Constitution of Somalia (2012), Article 15(5). 
Available at <wwww.constituteproject.org/constitution/Somalia_2012.pdf?lang=en>. Constitution of Kenya (2010), Article 
26(4). Available at <www.constituteproject.org/constitution/Kenya_2010.pdf?lang=en>. Accessed 17 Mar 2017. 

275 Constitution of the Plurinational State of Bolivia (2009). 
276 Constitution of Ecuador (2008, amended 2011), Article 35. Available at 

<https://www.constituteproject.org/constitution/Ecuador_2011.pdf?lang=en>. Accessed 17 Mar 2017. 
277 Constitution of Ethiopia (1994). 
278 Constitution of Nepal (2015). 
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Rights of other vulnerable groups 

Multiple constitutions recognise the specific needs of vulnerable groups, including the impoverished, 
children and youth, the elderly, and workers. Paraguay’s Constitution requires the government to 
develop special plans for reproductive healthcare for people with scarce resources. Eight 
constitutions refer to children as a key population whose rights should be protected, but only with 
regard to protection against sexual exploitation, abuse or violence.279 The constitutions of Brazil, the 
Dominican Republic, and Guinea, explicitly protect the sexual rights of adolescents and youth, in this 
case from sexual exploitation or abuse. Ecuador’s constitution addresses the right of the elderly to 
be protected from sexual exploitation. The Constitution of Somalia refers to the protection of workers, 
especially women, against sexual abuse, whereas Ecuador’s Constitution guarantees respect for the 
reproductive health of all workers and mandates the “elimination of labour risks affecting reproductive 
health”. 

It is notable that these provisions address specific vulnerable groups that have historically been 
viewed as requiring the protection of the law, such as children and women. The right to sexual and 
reproductive health requires a lifecycle approach that encompasses the needs and vulnerabilities 
inherent to all life stages, including the youth and older people who were scarcely addressed by the 
constitutional provisions. Moreover, recognising children’s right to protection of their sexual health is 
a noble commitment; however, it does not justify failing to address the rights of youth—who more 
actively assert their sexuality compared to children—to the respect, protection, and fulfilment of their 
sexual health. Constitutional framers genuinely seeking to capture the entire spectrum of sexual and 
reproductive health rights for these, and other, groups require the consideration of multiple layers of 
discrimination—not only age and gender, but also race, disability, sexual orientation—and placing 
equal emphasis on respecting, protecting and fulfilling these entitlements. 

Restricting rights to 'couples' 

The Constitutions of Brazil and Venezuela afford family planning rights to 'couples', which is limited 
to two people in a heterosexual monogamous relationship. The Brazilian Constitution only protects 
the rights of heterosexual couples to reproduction: “couples are free to decide on family planning”280 
and ‘family’ specifically refers to the “stable union between a man and a woman”.281 Along the same 
lines, the Venezuelan Constitution states that “[c]ouples have the right to decide freely and 
responsibly how many children they wish to conceive”.282 An exclusive focus on heterosexual 
monogamous relationships fundamentally clashes with the universality of human rights, as it makes 
exclusions based on marital status and sexual orientation. 

These results corroborate the historical challenge and controversy around determining who is entitled 
to sexual and reproductive health and rights. Debates about who the right holders are have evolved 

                                                
279 Belgium (children), Timor Leste (sexual abuse and exploitation – children), Zimbabwe (sexual exploitation – 

children), Cambodia (protect children from sexual exploitation), Colombia (sexual abuse – children), Dominican Republica 
(sexual violence - children), Egypt (sexual exploitation – children), Guinea (sexual abuse – youth), Brazil (children and 
adolescents- exploitation), and DRC (children – abuse). 

280 Constitution of Brazil (1988, amended in 2015). 
281 Ibid. 
282 Constitution of the Bolivarian Republic of Venezuela (1999, amended in 2009). 
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from the first reference to the ‘family’, in the 1966 Declaration on Population, to “all couples and 
individuals”, in the 1974 World Population Plan of Action.283 General Comment No. 22 clearly signals 
that all individuals and groups should enjoy the right to sexual and reproductive health, free from 
discrimination.284 

Indivisibility from and interdependence on other human rights 

Five constitutions (Brazil, Portugal, Ecuador, Paraguay, and Venezuela) refer specifically to the 
importance making free and autonomous decisions regarding the exercise of the right to sexual and 
reproductive health. For example, Ecuador has included the provisions on the right to sexual and 
reproductive health in Chapter VI of the Constitution that enshrines ‘rights to freedom’ and recognises 
both the right to decide freely and voluntarily on matters of sexuality and sexual life and orientation, 
and about one's health and reproductive life, and to decide how many children to have. Related to 
these examples are the constitutions of South Africa and Zimbabwe that enshrine the right to make 
decisions on matters of reproduction as an element of the right to bodily autonomy. 

Access to information and education in relation to sexual and reproductive health were cited in 
domestic constitutions, reflecting the interrelation between the right to health and to education, and 
to enjoyment of the benefits of scientific progress and its applications (known as the 'right to science’). 
Whilst the interdependence between the rights to health and education have received much attention, 
information and education about health and related technologies also falls within the scope of the 
lesser-known right to science. The UN Special Rapporteur in the field of cultural rights has 
underscored that "[t]he rights to science and to culture should both be understood as including a right 
to have access to and use information and communication and other technologies in self-determined 
and empowering ways."285 It is notable that domestic constitutions articulate these interlinkages. For 
example, the Brazilian Constitution mandates the state to provide educational and scientific 
resources for the exercise of the right to sexual and reproductive health. Paraguay’s constitution 
recognises the right of persons to receive “education, scientific orientation, and adequate services”.286 

The Constitutions of Ecuador, Ethiopia, Paraguay, Portugal, and Venezuela recognise that education 
and information are essential prerequisites for the effective enjoyment of the right to sexual and 
reproductive health. Notably, the Constitution of Ethiopia innovates incorporating capacity building. 

Discussion 
Our study shows that the right to sexual and reproductive health is not universally respected, 
protected and fulfilled in domestic constitutions. Of the 28 constitutions that recognised any aspect 
of this right, they most often addressed decisions about one's sexual health and family planning, the 
protection of sexual health, and the provision of reproductive healthcare and family planning services 
(fulfilment). Explicit constitutional references to abortion served to prohibit the service, unless a series 

                                                
283 Ashford, L.S., 2001. New population policies: advancing women's health and rights. Population Reference 

Bureau; World Population Plan of Action, 1974. 
284 General Comment No. 22. 
285 UNCHR Special Rapporteur in the field of cultural rights (Farida Shaheed). 2012. Report of the Special 

Rapporteur. UN Doc. A/HRC/20/26. 
286 Constitution of Paraguay (1992, amended in 2011). 
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of narrow exceptions applied. Major shortcomings still exist in most constitutions in relation to the 
universal recognition and respect of reproductive health rights, the protection of reproductive health, 
family planning and abortion services from third party interference, and the fulfilment of all dimensions 
of sexual health and access to abortion. Few provisions are explicitly universal for all individuals and 
groups, whereas many provisions protect vulnerable groups or lifecycles, such as women, 
motherhood, and children, and some text even restricts the scope of rights holders. The constitution 
of Ecuador addresses multiple discrimination only in the context of sexual violence. Various 
constitutions draw explicit interlinkages between the right to sexual and reproductive health and the 
rights to education, science, and to make decisions freely and responsibly in matters of sexuality and 
reproduction. 

Introducing the ‘sexual’ into the right to sexual and reproductive health 

Although references to sexual health are frequently found in constitutions, the majority of these 
references are negative, expressing the right to not be the object of abuse or exploitation, in the 
corrective sense of combating violations.287 The term 'sexual health' has now been given equal 
recognition to ‘reproductive health’ by the Committee, following the major turning points catalysed by 
the Declaration of the World Conference on Human Rights in Vienna and the Declaration on Violence 
Against Women.288 

Importantly, only the Constitution of Ecuador moves towards an affirmative concept of sexual rights, 
such as to freely make decisions about one’s sexual life and to have access to sexual healthcare. In 
this line, WHO’s definition of sexual health—subsequently adopted by General Comment No. 22 — 
requires a positive and respectful approach to sexuality and sexual relationships can provide a good 
starting point. WHO identifies that sexual health requires “a positive and respectful approach to 
sexuality and sexual relationships, as well as the possibility of having pleasurable and safe sexual 
experiences, free of coercion, discrimination and violence.”289 WHO recognises that sexual health 
cannot be achieved and maintained without respect for, and protection of, certain human rights - that 
is, sexual rights. 

Decisional autonomy and freedom from coercion 

Only five constitutions refer explicitly to the right to make free and responsible decisions about one's 
sexual and reproductive health. However, despite substantial international traction for the legal 
recognition of women's agency over their own sexuality and reproductive function, we identified that 
the constitutions of China, Vietnam, and Turkey maintain restrictive approaches to issues of 
reproduction. The Constitution of Turkey states that “the State shall take the necessary measures 
and establish the necessary organization to [..] ensure the instruction of family planning and its 

                                                
287 Petchesky, R., Sexual rights: inventing a concept, mapping and international practice, in Parker, R., Barbosa, 

R.M. and Aggleton, P. eds., 2000. Framing the sexual subject: the politics of gender, sexuality, and power. University of 
California Press. 

288 Petchesky, R., Sexual rights: inventing a concept, mapping and international practice, in Parker, R., Barbosa, 
R.M. and Aggleton, P. eds., 2000. Framing the sexual subject: the politics of gender, sexuality, and power. University of 
California Press. 

289 World Health Organization. 2015. Sexual health, human rights and the law. World Health Organization.  
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practice”.290 These types of provisions subject the recognition of the right to sexual and reproductive 
health to its exercise in accordance with the government’s demographic goal(s), and in a manner 
that the government considers 'responsible'. This approach instrumentalises an individual’s 
reproductive capacity to control population growth.291 In doing so, these provisions contravene the 
state obligation to respect, by interfering with an individual's freedom to control his or her own body 
and his or her ability to make free, informed and responsible decisions.292 Greater emphasis on the 
individual right to decide on contraception in national constitutions may not only deter state 
intervention in matters of reproductive autonomy but may also help curb discriminatory practices in 
which, for example, a male partner must give express permission for a woman to obtain 
contraception.293 

Coherence between robust constitutional text and domestic policy 

The Constitution of Ecuador offers a robust example of how the respect-protect-fulfil framework can 
be fully integrated into constitutional commitments. First, the Constitution of Ecuador adopts a 
holistic, lifecycle approach that addresses sexual and reproductive health and captures the health 
needs of all people at all life stages, regardless of whether they have borne children.294 It extends 
beyond the limits of 'women' and 'mothers' as rights holders and a narrow entitlement to 'maternal 
health'.295 Second, Ecuador’s Constitution recognises sexual and reproductive rights both from a 
negative perspective (protection against sexual violence and guaranteeing sexual safety) and a 
positive view (the right to freely make informed, voluntary, and responsible decisions about one's 
sexuality, one's sexual life and orientation, health and reproductive life, and to decide how many 
children to have). It is the only constitution to protect confidentiality about one’s sexual life. Notably, 
the constitution obliges the government to fulfil these rights by promoting access to safe conditions 
in which decisions about sexuality can be made free from coercion. Third, provisions concerning 
sexual and reproductive healthcare consider the human rights elements of availability ('permanent’, 
‘timely'), accessibility ('non-exclusive', 'universality'), acceptability ('interculturalism', 'with a gender 
and generational approach'), and quality ('quality', 'effectiveness', ‘bioethics').296 Fourth, most of these 
provisions are universal, and some are tailored to vulnerable groups including the elderly and 

                                                
290 Constitution of Turkey (1982, amended 2011), Article 41. Available at 

<www.constituteproject.org/constitution/Turkey_2011.pdf?lang=en>. Accessed 17 Mar 2017. 
291 Shalev, C., 2000. Rights to sexual and reproductive health: the ICPD and the Convention on the Elimination of 

all forms of Discrimination Against Women. Health and Human Rights, 4(2), pp. 38-66. 
Aguirre, M.S. and Wolfgram, A., 2001. United Nations Policy and the Family: Redefining the Ties that Bind: A Study 

of History, Forces and Trends. Brigham Young University Journal of Public Law, 16, p. 113. 
292 General Comment No. 22, para. 56. 
293 Langer, A., Meleis, A., Knaul, F.M., Atun, R., Aran, M., Arreola-Ornelas, H., Bhutta, Z.A., Binagwaho, A., Bonita, 

R., Caglia, J.M., and Claeson, M., 2015. Women and health: the key for sustainable development. The Lancet, 386(9999), 
pp. 1165-1210. 

294 Bustreo, F., Hunt, P., and World Health Organization, 2013. Women’s and children’s health: evidence of impact 
of human rights. World Health Organization. 

295 Bustreo, F., Zoysa, I.D., and Carvalho, I.A.D., 2013. Policy directions to improve women's health beyond 
reproduction. Bulletin of the World Health Organization, 91, pp. 712-714. 

Yamin, A.E. and Boulanger, V.M., 2013. Embedding sexual and reproductive health and rights in a transformational 
development framework: lessons learned from the MDG targets and indicators. Reproductive Health Matters, 21(42), pp. 
74-85. 

296 Constitution of Ecuador (2008, amended in 2011). 
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students. The constitution recognises the need for prioritised care to people who are ‘doubly 
vulnerable’ in situations of sexual violence.  

However, caution must be exercised to ensure the effective translation of constitutional law into 
domestic policy, and to ensure that there is coherence between the two. The case of Ecuador makes 
for a good example of the phenomenon where, despite robust constitutional protection of the right to 
sexual and reproductive rights, the enjoyment of these rights is hampered by contradictory 
(secondary) domestic law and inadequate health services. A chronic lack of access to modern 
contraceptive methods and age-appropriate information and education contributes to high rates of 
pregnancy among adolescents and drives the demand to terminate unsupportable pregnancies.297 
Against this backdrop, domestic law criminalises abortion—with very few exceptions—resulting in 
devastating health consequences for women: 18% of maternal deaths between 1995-2000 were due 
to unsafe abortion.298 Therefore, further work is needed to translate the constitutional provisions and 
international obligations into lived reality for the residents of Ecuador.  

Tension between the constitutional rights to life and to sexual and 
reproductive health 

Curiously, the 2011 amendment to the Constitution of Ecuador introduced robust provisions on 
sexual and reproductive health, whilst maintaining a provision adopted in the 1980s that recognises 
and guarantees life from the time of conception.299 The tension between the protection of life from 
conception and the right to sexual and reproductive health has been addressed by General Comment 
No. 22—and many other UN bodies. The General Comment explicitly recognised the obligation of 
the state to provide safe abortion, guarantee the availability of these services, and remove all barriers 
to access, including repealing all laws that criminalise or restrict access to abortion (paragraphs 28, 
34 & 40-41). Moreover, the new General Comment on the Right to Life follows the same line as 
General Comment No. 22, stating that even though states parties may choose to limit access to 
abortion, this cannot result in the violation of other rights under the ICCPR, including the right to life 
of pregnant mothers and the prohibition of exposing them to cruel, inhuman and degrading treatment 
or punishment.300 Therefore, in accordance with the international obligation of the state, such 
constitutional provisions shall be repealed and cannot be used as grounds for a total ban on abortion. 
These regulations shall maintain legal exceptions for therapeutic abortions necessary to protect the 
life of mothers, inter alia by not exposing them to serious health risks, and for situations in which 
carrying a pregnancy to term would cause the mother severe mental anguish.301 

                                                
297 Centro de Estudios de Población y Desarrollo Social. 2001. Encuesta Demográfica y de Salud Materna e Infantil, 

ENDEMAIN-99. Quito, Ecuador: El Centro. See also, Recommendations of the CEDAW Committee to Ecuador in 2015, 
CEDAW/C/ECU/CO/8-9 , Available at 
<http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW%2fC%2fECU%2fCO%2f8-
9&Lang=en>. Accessed 27 Aug 2017.  

298 Lafaurie, M.M., Grossman, D., Troncoso, E., Billings, D.L., and Chávez, S., 2005. Women's perspectives on 
medical abortion in Mexico, Colombia, Ecuador and Peru: a qualitative study. Reproductive Health Matters, 13(26), pp.75-
83. 

299 Constitution of Guatemala, Title II, Chapter I, Article 3 (2002). 
300 UN Human Rights Committee. 2018. General Comment 36 Article 6: Right to Life. UN Doc. CCPR/C/GC/36. 
301 See Concluding Observations: Ireland (2014), para.9. United Nations, Human Rights Committee, 115th session 

19 October – 6 November 2015, Draft general comment No. 36, Article 6: Right to life, CCPR/C/GC/R.36/Rev.2. Available 
at <http://www.ohchr.org/Documents/HRBodies/CCPR/Draft_GC_115thsession.doc>. Accessed 17 March 2017. 
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Limitations 
One potential limitation of our study concerns the search scope. We intentionally chose terms from 
the right to sexual and reproductive health that are clearly articulated in international law. It is possible 
that our search did not detect constitutions that implicitly govern or ‘catch’ the right to sexual and 
reproductive health in provisions for other, related rights. For example, constitutions enshrining a 
right to health could include reproductive health in their scope; however, our study did not include 
any related rights that are not expressly framed around sexual and reproductive health, nor did it 
include indirect drivers or factors that influence the right to sexual and reproductive health, such as 
provisions on child marriage/age of consent or violence against women. This is because the scope 
of our study was to understand how domestic constitutions address these concepts, elucidated under 
international law and recently affirmed by the Committee in General Comment No. 22.  

An additional limitation inherent in our study is that terminology in domestic constitutional law may 
undergo more divergent interpretation and application than the standards agreed in international law. 
This phenomenon inevitably limits the potential impact of the constitutional provisions identified in 
our study. 

Future steps 
Although the global community has endorsed the right to sexual and reproductive health in the ICPD 
and Beijing Plan of Action, the global development agenda has historically skirted around the issue 
of reproductive health and rights, until now. Yamin and Boulanger emphasise that, if sustainable 
progress is to be made in women's health, then initiatives inclusive of sexuality and reproduction are 
needed to address the core issue of women's empowerment.302 Now considerable attention is given 
to reframing women’s health around sexual and reproductive rights that consider a lifecycle 
approach, independent of reproductive capacity. In a broader development perspective, realising the 
right to sexual and reproductive health is also amongst the key objectives of the Sustainable 
Development Goals (SDGs), and direct references to the human rights treaties, encompassing the 
right to sexual and reproductive health, are to be found in the targets themselves.303 In July 2017, the 
High Level Political Forum of SDGs 3 and 5 conducted a thematic review which showed that progress 
since 2015 is very modest and necessitates further work, requiring—amongst other things— that 
states ensure equity and fulfil, protect and promote human rights and gender equality, and secure 
adequate and sustained financing and investment in scientific research and innovation.304 The Global 
Strategy for Women’s, Children’s, and Adolescents’ Health (2016-2030) has as a key objective to 
“expand [an] enabling environment” where the right to health and wellbeing can be achieved, 

                                                
302 Yamin, A.E. and Boulanger, V.M., 2013. Embedding sexual and reproductive health and rights in a 

transformational development framework: lessons learned from the MDG targets and indicators. Reproductive Health 
Matters, 21(42), pp. 74-85. 

303 United Nations, Transforming Our World: The 2030 Agenda for Sustainable Development, adopted by the UN 
General Assembly in September 2015. Goal 3. 

304 United Nations, 2017, High Level Political Forum Thematic Review of SDG3: Ensure healthy lives and promote 
well-being for all at all ages. Available at <https://sustainabledevelopment.un.org/content/documents/14383SDG5format-
revOD.pdf>. Accessed 27 Jul 2017.  
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specifically by removing barriers to the enjoyment of rights and by promoting gender equality.305 Our 
results can also serve as a baseline measure for tracking any legal reform achieved in national 
constitutions in the pursuit of the Sustainable Development Goals related to the right to sexual and 
reproductive health. 

Future research should examine the translation of domestic constitutional law into domestic policy. 
One important component of implementing law and policy in practice is sufficient and sustainable 
financing. Enshrining a state responsibility to invest in reproductive health may be an encouraging 
strategy to give effect to these rights, which has previously been a notorious challenge, especially in 
times of austerity. For example, funding shortfalls are a key factor, explaining why most developing 
countries were unable to meet the health-related Millennium Development Goals (MDGs) by 2015.306 
Also, the monitoring tools developed by the Centre for Reproductive Rights consider that the 
allocation of adequate budgetary resources is an essential element in assessing state compliance 
with their commitments.307 Moreover, the right to sexual and reproductive health is the first to be 
adversely affected by state budget cuts in response to austerity measures.308 Shalev cites the 
example of Croatia, in which contraceptives were the first type of medication to lose state funding 
and abortion was the first medical act to be removed from the free healthcare services.309 Future 
research can be directed towards whether and how the legal recognition of the right to sexual and 
reproductive health, and to specific provisions regarding budget allocation, may not only support the 
realisation of these rights, but also their ability to withstand changes in government administrations, 
and economic or social strife.  

Key recommendations for domestic law 
Constitutional law, like all domestic law, should conform to a human rights approach to protect and 
promote the right to sexual and reproductive health. Specifically, committed governments should 
expressly respect, protect, and fulfil these rights for all individuals, without discrimination. 

First, barriers to the full enjoyment of the right to sexual and reproductive health and rights should be 
removed from constitutional law. In line with General Comment No. 22, governments should end the 
codification of coercive practices in family planning, and a restrictive approach to abortion in 
constitutional law. Second, the right to sexual and reproductive health should be framed in a manner 
that is sensitive to the different needs of men and women, intersex and transgender people, and to 

                                                
305 Kuruvilla, S., Bustreo, F., Kuo, T., Mishra, C.K., Taylor, K., Fogstad, H., Gupta, G.R., Gilmore, K., Temmerman, 

M., Thomas, J., and Rasanathan, K., 2016. The Global strategy for women’s, children’s and adolescents’ health (2016–
2030): a roadmap based on evidence and country experience. Bulletin of the World Health Organization, 94(5), p. 398. 

306 Singh, S., Darroch, J.E., Ashford, L.S., and Vlassoff, M., 2009. Adding It Up: The costs and Benefits of Investing 
in family Planning and maternal and new born health. Guttmacher Institute. 

307 Centre for Reproductive Rights and United Nations Population Fund, 2013. Reproductive Rights: A Tool for 
Monitoring State Obligations”, Centre for Reproductive Rights.  

308 Shalev, C., 2000. Rights to sexual and reproductive health: the ICPD and the Convention on the Elimination of 
all forms of Discrimination Against Women. Health and Human Rights, 4(2), pp. 38-66. 

309 Shalev, C., 2000. Rights to sexual and reproductive health: the ICPD and the Convention on the Elimination of 
all forms of Discrimination Against Women. Health and Human Rights, 4(2), pp. 38-66. 
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their needs at different stages in their lifecycles. Both sexual health and reproductive health deserve 
equal protection and promotion under constitutional law. This includes the right to make informed 
decisions, free from coercion about one’s sexuality and one’s reproduction, and the right to access 
healthcare for sexual and reproductive needs, including contraception, access to comprehensive 
sexuality education, and safe abortion services. Furthermore, it is crucial to incorporate the paradigm 
of rights enshrining sexual and reproductive rights. Third, it is important to reaffirm the indivisibility 
and interdependence of the right to sexual and reproductive health from/on other human rights. This 
chapter provides examples of existing constitutional text that may be considered by future 
constitutional framers and governments truly committed to realising the right sexual and reproductive 
health. 
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Introduction 
In May 2018 the Universal Periodic Review (UPR) held its 30th Working Group session. More than 
50,000 recommendations have been made since the UPR was established in 2006 by the General 
Assembly. This ‘unique’ process involves a periodic review of the human rights records of all 193 
member states of the United Nations, led by states themselves. The mechanism is, by nature and by 
structure, a state-driven process, and is meant to be objective, transparent, non-selective, 
constructive, non-confrontational and non-politicised”.310 Indeed, scholars like Yamin noted that, as 
all countries are subject to review under this process, it “will be a major step away from the selectivity 
that so often afflicted the Commission on Human Rights in the identification of countries to be 
scrutinized”.311 

The UPR introduces two very innovative components. Firstly, the UPR assesses the extent to which 
states respect the human rights obligations set out in: (1) the UN Charter; (2) the Universal 
Declaration of Human Rights; (3) the human rights treaties that the state being reviewed has ratified; 
(4) voluntary pledges and commitments made by the state (for example, national human rights 
policies and/or programmes implemented); and (5) applicable international humanitarian law. 
Secondly, the UPR is also significant for the scope and content of its reporting procedure, given that 
all countries, and not merely those that affirmatively ratify a particular treaty, are required to report 
on their human rights obligations. 

The UPR process envisages three different outcome documents: (1) recommendations made to the 
‘state under review’ by the reviewing states; (2) the state’s response to each recommendation; and 
(3) any voluntary pledges the state wishes to make. The component described as number 2 – which 
requires states to express their views about the recommendations either by ‘accepting’ or ‘noting’ 
them – adds an extra layer of commitment by the state and enhances accountability. The acceptance 
of UPR recommendations is, in other words, a clear expression of a state’s political commitment to, 
and active engagement with, the UN monitoring mechanisms in the advancement of human rights. 

The very nature of the process that aims to be “non-confrontational” and “non-politicized” makes the 
UPR an ideal forum to assess states’ compliance with their international obligations related to the 
right to sexual and reproductive health, and specifically to access to abortion services.312 Historically, 
the development of these rights has sparked serious controversies and garnered ardent opponents. 
In the context of the UPR, various countries have shown significant political commitment and have 
positively reacted to recommendations made by the other member states. For example, Gilmore et 
al. report that during the first UPR Uruguay received 32 SRHR-related recommendations. On the 
second cycle, the country had reportedly taken action on 27 of those recommendations. The 

                                                
310 United Nations Human Rights Council. 2005. HRC Res 5/1 on Institution-Building. UN Doc. A/HRC/Res/5/. 1, 

Annex, para 3(g). 
311 Yamin, A.E., 2013. From ideals to tools: applying human rights to maternal health. PLoS medicine, 10(11), p. 

e1001546. 
312 See, for example, statements of the Holy See in the ICPD UN International Conference on Population and 

Development. 94-04-23: Statement of Pope John Paul II (Holy See). (March 18 1994) Available at 
<http://www.un.org/popin/icpd/conference/gov/940908193315.html>. Accessed 08 Feb 2018. 
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acceptance of UPR recommendations is a clear expression of one’s political commitment to, and 
active engagement with, the UN monitoring mechanisms in the advancement of these rights.313 

Methodology and analytical framework 

Search strategy  

This chapter investigates UPR recommendations on the topic of abortion. As part of this, in December 
2017 and February 2018 the author searched the UPR Info database of recommendations 
(accessible at https://www.upr-info.org/database) for the keywords 'abortion' and ‘termination of 
pregnancy'. 

Analytical framework - human rights standards and legal barriers to abortion 
services 

There is overwhelming evidence that restrictive abortion laws are associated with a high incidence 
of unsafe abortions and corresponding health consequences.314 Abortions in restrictive legal settings 
contribute significantly to maternal mortality rates and preventable deaths worldwide.315 Liberalising 
abortion laws is a human rights imperative, and the UPR can play a crucial role in this regard.   

There are important human rights obligations in terms of abortion and legal reform, whose scope and 
content have been evolving rapidly, and these ought to be an integral component of the UPR. Not 
only the international human rights instruments, but also the instrumental work done by UN treaty 
monitoring bodies, should guide states in their peer-led assessment. This section will briefly outline 
the standards against which states are being—and will be—measured.  

In March 2016, the Committee of Economic, Social, and Cultural Rights adopted GC 22 on SRHR, 
aiming to assist State Parties with the implementation of their international obligations regarding the 
right to sexual and reproductive health.316 Amongst other matters, GC 22 affirms that states have an 
obligation to adopt “appropriate legislative” measures, in order to achieve the full realisation of 
SRHR.317  

GC 22 affirms that the right to sexual and reproductive health is an integral part of the right to health318 
that has enjoyed longstanding recognition, based on already existing international human rights 

                                                
313 Gilmore, K., Mora, L., Barragues, A., and Mikkelsen, I.K., 2015. The Universal Periodic Review: A Platform for 

Dialogue, Accountability, and Change on Sexual and Reproductive Health and Rights. Health & Human Rights, 17(2), pp. 
167-179. 

314 Singh, S., Sedgh, G., Bankole, A., Hussain, R. and London, S., 2012. Making abortion services accessible in the 
wake of legal reforms: A framework and six case studies. Guttmacher Institute. 

315 Singh, S., Sedgh, G., Bankole, A., Hussain, R. and London, S., 2012. Making abortion services accessible in the 
wake of legal reforms: A framework and six case studies. Guttmacher Institute. 

316 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 
Reproductive Health. UN Doc. E/C.12/GC/22. 

317 Ibid, paras. 33 and 45. 
318 See also, UN Committee on Economic, Social and Cultural Rights. 2000. General Comment No. 14: The Right 

to the Highest Attainable Standard of Health. UN Doc. E/C.12/2000/4, paras. 2, 8, 11, 16, 21, 23, 34 and 36.  
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instruments.319 Amongst other issues, GC 22 recognises abortion services as a component part of 
the right to health (paras. 56-57) and notes that states have an obligation to repeal or eliminate laws, 
policies and practices that criminalise, obstruct or undermine an individual’s or a particular group’s 
access to health facilities, services, goods and information, including abortion (para. 35).   

The obligation to undertake legal reform with regard to abortion is two-fold. On one hand, GC 22 
affirms that states are under an “immediate obligation” to eliminate discrimination against individuals 
and groups, and to guarantee their SRHR.320 The GC outlines that the realisation of women’s rights 
and gender equality requires states to repeal or reform any discriminatory laws, policies, and 
practices in this area.321 Laws that criminalise or restrict abortion are cited by GC 22 as examples of 
laws that must be repealed.322  

Other UN bodies, such as the CEDAW Committee, have also recognised that legal arrangements 
are key to realising sexual and reproductive rights, and they warn of the dangers of “inadequate” 
laws.323 For example, in its comments to Namibia the Committee notes how the “inadequacy of the 
existing law on abortion contributed to the problem” of high rates of maternal mortality, due to unsafe 
abortions being carried out.324 For that reason, the UN bodies have recommended that states are 
proactive in the adoption of a legal framework on SRHR, recommending that countries adopt laws to 
guarantee the exercise of SRHR.325 Importantly, the Lancet Commission on Women & Health 
emphasises the need for “an enabling social, legal, and regulatory environment” to respond to 
women’s and girls’ health needs and rights.326 The Commission on the Status of Women, likewise, 
continues to demand that states strengthen their normative, legal, and policy frameworks.327 

The International Conference on Population and Development recognised that it is the responsibility 
of governments to legislate the matter of sexual and reproductive rights and, when doing so, translate 
international commitments into national laws and policies.328 During the ICPD+20 review process, 
the Committee on the Elimination of All Forms of Discrimination against Women (CEDAW 

                                                
319 GC 22, the following documents as examples: Convention on the Elimination of All Forms of Discrimination 

against Women (1979), Article 12; Convention on the Rights of the Child (1989), Articles 17, 23~25 and 27; and Convention 
on the Rights of Persons with Disabilities (2006), Articles 23 and 25. 

See also, the Committee on the Elimination of Discrimination Against Women (CEDAW) General Recommendation 
No. 24: Women and Health (1999), paras 11, 14, 18, 23, 26, 29, 31(b); and the Committee on the Rights of the Child (CRC), 
General Comment No. 15: The right of the child to the enjoyment of the highest attainable standard of health (2013). 

320 Ibid, para. 34. 
321 Ibid, para. 28. 
322 Ibid, paras. 28, 34, 40, 49 (a) and (e). 
323 UN Committee on the Elimination of Discrimination Against Women, Report of the Committee on the Elimination 

of Discrimination Against Women, 20th and 21st Sessions. A/53/38/Rev.1, para. 228.  
324 UN Committee on the Elimination of Discrimination Against Women, Report of the Committee on the Elimination 

of Discrimination Against Women, 16th and 17th Session. A/52/38/Rev.1, para. 111 and 127. 
325 See, for example, UN Committee on the Elimination of Discrimination Against Women, Concluding observations 

on the fifth periodic report of Azerbaijan, CEDAW/C/AZE/CO/5 (2015), para. 33.  
326 Langer, A., Meleis, A., Knaul, F.M., Atun, R., Aran, M., Arreola-Ornelas, H., Bhutta, Z.A., Binagwaho, A., Bonita, 

R., Caglia, J.M., and Claeson, M., 2015. Women and health: the key for sustainable development. The Lancet, 386(9999), 
pp. 1165-1210. 

327 Ibid p.1178. Commission on the Status of Women, Report of the 60th Session, E/2016/27-E/CN.6/2016/22 (2016), 
pp.11 to 15. Available at <http://www.un.org/ga/search/view_doc.asp?symbol=E/2016/27&Lang=E>. Accessed 06 Mar 
2019. 

328 Cottingham, J., Kismodi, E., Hilber, A.M., Lincetto, O., Stahlhofer, M., and Gruskin, S., 2010. Using human rights 
for sexual and reproductive health: improving legal and regulatory frameworks. Bulletin of the World Health 
Organization, 88, pp. 551-555. 



530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa
Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019 PDF page: 91PDF page: 91PDF page: 91PDF page: 91

 91 

Committee) advised states parties to, at a minimum, legalise abortion in cases of rape, incest, threats 
to the life and/or health of the mother, or severe foetal impairment, as well as to provide women with 
access to quality post-abortion care, especially in cases of complications resulting from unsafe 
abortions. The CEDAW Committee affirmed that states parties should also remove punitive 
measures for women who undergo abortion.329 

The CEDAW Committee has also recommended taking steps toward the de-criminalisation of 
abortion, requiring countries to modify or repeal the existing abortion legislation to fit with obligations 
assumed internationally.330 The Special Rapporteur on the Right to Health, Anand Grover, has 
argued that laws criminalising abortion “infringe women’s dignity and autonomy by severely restricting 
decision-making by women in respect of their sexual and reproductive health”.331 Grover leaves little 
room for interpretation in voicing that “[c]riminal laws penalizing and restricting induced abortion are 
the paradigmatic examples of impermissible barriers to the realization of women’s right to health and 
must be eliminated”.332 The de-criminalisation/liberalisation of abortion and the elimination of barriers 
in access thereto are therefore also deemed vital to ensure compliance with other core obligations 
set forth by GC: the obligation to prevent unsafe abortions.333 

Abortion in the UPR: what do the numbers show? 
As of 8 February 2018, the UPR Info database showed 140 recommendations, and one voluntary 
pledge, making specific reference to ‘abortion’. Of these, 140,99 were ‘noted’ by the states under 
review, and 41 were ‘accepted’. Moreover, there were five recommendations on ‘termination of 
pregnancy'. A total of 45 countries—across all regions in the world—received recommendations 
related to the topic of abortion.334 Ireland and Nicaragua received the most recommendations: 19 and 
24, respectively. Twenty-nine countries made recommendations.335 Andorra made a voluntary pledge 

                                                
329 CEDAW Committee, Statement on sexual and reproductive health and rights: Beyond 2014 ICPD review,. 

CEDAW/C/2014/I/CRP. Available at  
<http://www.ohchr.org/Documents/HRBodies/CEDAW/Statements/SRHR26Feb2014.pdf>. Accessed 06 Mar 2019. 

330 See, for example, Committee on the Elimination of Discrimination Against Women, 1997. Report of 15th Session.  
A/51/38, para.131; 2016. Concluding observations on the combined eighth and ninth periodic reports of Haiti. 
CEDAW/C/HTI/CO/8-9, para. 33; 2000. Report of the Committee on the Elimination of Discrimination Against Women, 13th 
Session. A/49/38, para. 195; 1994. Report of the 37th Session. CEDAW/C/SUR/CO/3, para. 30; 2013. Concluding 
observations on the combined initial to fifth periodic reports of Seychelles. CEDAW/C/SYC/CO/1-5, para. 35(c); and UN 
Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and Reproductive 
Health. E/C.12/GC/22, para. 28.  

331 UNCHR Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of 
physical and mental health (Anand Grover), 2011. Provisional Report of the Special Rapporteur. A/66/254.  

332 Ibid, paras.14, 15 and 16. 
333 Ibid, para.49(e). 
334 Andorra, Antigua and Barbuda, Argentina, Azerbaijan, Bolivia, Brazil, Chile, Colombia, Costa Rica, Djibouti, 

Dominican Republic, DPR Korea, El Salvador, Georgia, Grenada, Honduras, Hungary, India, Ireland, Jamaica, Kenya, 
Lebanon, Lesotho, Lithuania, Liechtenstein, Luxembourg, Malawi, Malta, Mexico, Mozambique, Myanmar, Nicaragua, 
Papua New Guinea, Paraguay, Peru, Philippines, Poland, Rwanda, Sierra Leone, Tanzania, Timor-Leste, Turkey, Uganda, 
United Kingdom, and United States. 

335 Netherlands, France, Slovenia, Germany, Norway, Switzerland, Slovenia, Uruguay, Israel, Sweden, Czechia, 
Belgium, New Zealand, United Kingdom, Iceland, Ecuador, Spain, Canada, Luxembourg, Australia, Denmark, Finland, 
Republic of Korea, Macedonia FYR, Slovakia, Austria, Republic of Congo, Finland and Mexico. 
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during the UPR, in which it committed—in the “medium term”—to examine the necessary legislative 
amendments to its restrictive abortion law.336  

 

Figure 4 - Countries that received recommendations on abortion, and the number of recommendations received. Figure 
prepared by the author, based on information available at https://www.upr-info.org/database. 

 

The recommendations on abortion showed a significant increase, which highlights the growing 
visibility and importance (and controversial nature) of the topic. In the first cycle (2008-2011) there 
were 30 recommendations on abortion; in the second cycle (2012-2016), there were 115 – almost 
four times the number registered for the first cycle. 

Figure 5 - Percentage of 'noted' and 'accepted' recommendations (UPR Cycles 1st and 2nd; search with keywords) 

 

                                                
336 Voluntary Pledge, Universal Periodic Review, 2nd Cycle, Session 9. Available at <https://www.upr-

info.org/database/>. Accessed 8 Feb 2018. 
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Of the 145 recommendations concerning abortion, 100 were ‘noted’ and 45 ‘accepted’ – that is to 
say, 31 per cent of the recommendations were accepted. However, this data requires further analysis 
because the classifications of ‘noted’ or ‘accepted’, implemented by the database used, have room 
for improvement. The information guidelines indicate that when a recommendation is accepted 
partially or ‘in principle’, it is classified as ‘noted’. 337 

Abortion in the UPR: what do countries say? 
All of the recommendations made to the states under review on the topic of abortion urge that 
procedures for accessing abortion services should be liberalised; conversely, there are no 
recommendations registered urging countries to further criminalise or restrict access to these 
services. Even though there are several countries that consistently oppose abortion rights in other 
forums of the United Nations, no country has proposed recommendations oriented towards restricting 
abortion access. Thus, the recommendations send a coherent message that is in line with the 
international human rights norms described above and in Chapter I. 

In broad terms, the recommendations require states: (1) to de-criminalise abortion, or at least in 
cases where pregnancy involves a risk to the life or health of a pregnant woman, pregnancy is the 
result of rape or incest, or the foetus is non-viable; (2) to remove barriers to accessing abortion 
services – legal barriers, but so too barriers in terms of education, training of medical personnel, and 
so on; and (3) to free women who have been criminalised for seeking abortion services, and to 
expunge their criminal records. 

One hundred and twenty-eight out of 145 recommendations ask states to undertake legal reform in 
order to liberalise access to abortion. For example, Andorra was recommended to:  

Amend legislation in order to decriminalize abortion under certain 
circumstances, such as pregnancies that are the result of rape.338 

Chile was asked to:  

Repeal all laws criminalizing women and girls for abortion and take all necessary 
measures to ensure safe and legal abortion in cases of rape or incest and in cases 
of serious danger for the health339  

Make further efforts to ensure that the abortion laws are brought in line with Chile's 
human rights obligations.340 

Out of the 128 recommendations that require legal reform, 30 of them specifically urge states to de-
criminalise abortion. For example, El Salvador was recommended to:  

                                                
337 The methodology used by the UPR Info to classify the recommendations can be consulted in UPR Info Database 

Methodology. Available at <https://www.upr-
info.org/database/files/Database_Methodology_Responses_to_recommendations.pdf>. Accessed 20 Sep 2019. 

338 Recommendations to Andorra, Universal Periodic Review, 2nd Cycle, Session 9. Available at <https://www.upr-
info.org/database/>. Accessed 08 Feb 2018. 

339 Recommendations to Chile, Universal Periodic Review, 2nd Cycle. Available at <https://www.upr-
info.org/database/>.  Accessed 08 Feb 2018. 

340 Recommendations to Chile, Universal Periodic Review, 2nd Cycle. Available at <https://www.upr-
info.org/database/>. Accessed 08 Feb 2018. 
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Make the necessary constitutional and legislative amendments in order to 
decriminalize and remove the ban on abortion.341 

Various recommendations ask states to bring their legislation on abortion in line with international 
human rights norms. For example, it was recommended to El Salvador and Ireland, respectively, to: 

Adopt legislation on abortion that is in line with its international human rights 
obligations.342 

Consider revising its relevant legislation on abortion in line with international 
human rights standards on sexual and reproductive health and rights.343 

This highlights the conviction among recommending states that an essential part of a state’s 
international human rights obligations is that which liberalises abortion and guarantees it can be 
accessed. What makes the trend especially relevant is that it is based on the states’ own direct 
interpretations of human rights obligations.  

Furthermore, the recommendations not only refer to the need to transform the legislative framework, 
but to ensure that such laws are understood and applied correctly so that “legal abortion is 
guaranteed in practice”.344 For example, one recommendation asks Argentina to develop and 
implement a “[t]echnical guide for the comprehensive treatment of non-punishable abortion at the 
national level”.345 It has also asked Colombia to “[t]ake steps to ensure that health providers and 
medical professionals act in full conformity with the Constitutional Court ruling decriminalizing 
abortion in certain circumstances”.346 Recommendations also draw upon issues of accessibility, in 
terms of financial cost, and ask Mexico to strengthen its SRHR services and “ensure that women 
who qualify for legal abortion services are able to access safe, timely, quality and free services in all 
Mexican states”.347 

As mentioned above, it has been recommended that countries ‘review’, ‘revise’ or ‘amend’ laws to 
guarantee women’s right to access abortion services. The recommendations make a general call for 
de-criminalisation, this is, the call is not to restricted to specific grounds.348 If this is not possible to 
                                                

341 Recommendations to El Salvador, Universal Periodic Review, 2nd Cycle. Available at <https://www.upr-
info.org/database/>. Accessed 08 Feb 2018. 

342 Recommendations to El Salvador, Universal Periodic Review, 2nd Cycle, Session 20. Available at 
<https://www.upr-info.org/database/>. Accessed 08 Feb 2018. 

343 Recommendations to Ireland, Universal Periodic Review, 2nd Cycle, Session 14. Available at <https://www.upr-
info.org/database/>. Accessed 08 Feb 2018. 

344 Recommendations to Argentina, Universal Periodic Review, 2nd Cycle, Session 14. Available at <https://www.upr-
info.org/database/>. Accessed 08 Feb 2018. 

345 Recommendations to Argentina, Universal Periodic Review, 2nd Cycle, Session 14. Available at <https://www.upr-
info.org/database/>. Accessed 08 Feb 2018. 

346 Recommendations to Colombia, Universal Periodic Review, 2nd Cycle, Session 16. Available at <https://www.upr-
info.org/database/>. Accessed 08 Feb 2018. 

347 Recommendations to Mexico, Universal Periodic Review, 2nd Cycle, Session 17. Available at <https://www.upr-
info.org/database/>. Accessed 08 Feb 2018. 

348 This could be interpreted to mean that the recommendations lean towards the recognition of abortion on request 
(as in, not limited to certain grounds). The treaty monitoring bodies’ standards have some references to abortion “on 
request”, but there is not enough evidence to consider this to be a strong standard. For example, in 2016 the CEDAW 
Committee recommended that Slovakia “revise relevant legislation and ensure universal coverage by the public health 
insurance of all costs related to legal abortion, including abortion on request, as well as modern contraceptives for the 
prevention of unwanted pregnancy”. UN Committee on the Elimination of Discrimination Against Women (CEDAW), 
Concluding observations on the combined fifth and sixth periodic reports of Slovakia, CEDAW/C/SVK/CO/5-6. Available at 
<http://tbinternet.ochr.org/>. Accessed 26 Jun 2016, para.31.   
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achieve, the recommendations require that abortion is de-criminalised at least on certain grounds: 
“in cases when pregnancies are due to rape or incest, or when it is established that the foetus is not 
viable, or when the life or the health of the mothers is at risk”.349 This falls within the traditional scope 
that has been defined by the UN monitoring bodies. However, the states have also gone beyond this 
and explicitly recognised a “right to abortion” in their recommendations to Argentina and Ireland.350  

The call for de-criminalisation of abortion also demands that states review the criminal consequences 
faced by women that have nonetheless sought abortions. For example, the recommendations urge 
El Salvador to: 

Free all women and girls incarcerated for having undergone an abortion, or for 
having endured one spontaneously, and also remove their criminal records for 
these motives.351 

The recommendations are generally specific enough to facilitate follow up. The states have been 
clear on the obligation to de-criminalise and have provided the states under review with clear 
guidelines in terms of the type of amendments needed. In terms of General Comment 22’s call for 
the removal of all barriers, the recommendations identify a series of impermissible barriers that can 
be used as a roadmap for the countries’ law reform processes. It has identified various barriers that 
are considered a violation of the right to sexual and reproductive health, namely third-party 
intervention (spousal, parental or judicial authorisation). Also, in this regard, the recommendations 
follow or mirror what is stated in GC 22. It was recommended to Rwanda to “[s]implify the procedures 
for abortions envisaged by the penal code”, and it was recommended to Argentina to “eliminate the 
requirement for prior judicial authorization for abortion”.352 

Interestingly, the United States received a series of recommendations in terms of the conditionalities 
imposed on its foreign aid funding. As discussed in Chapter I, the United States has adopted what 
has been known as the ‘Global Gag Rule’. The recommendations in the context of the UPR require 
the state to remove “blanket abortion restrictions on humanitarian aid covering medical care given to 
women and girls who are raped and impregnated in situations of armed conflict” and to “interpret the 
Helms Amendment on the Allocation of Foreign Assistance in such a way that United States foreign 
assistance enables safe abortion for women and girls who have been raped and impregnated in 
conflict situations”.353  

Although in very limited terms, the recommendations refer to the topic of abortion with pills. Indeed, 
recent research shows that self-managed abortion with pills is a very effective, safe and acceptable 

                                                
349 Recommendations to Paraguay, Universal Periodic Review, 2nd Cycle, Session 24. Available at <https://www.upr-

info.org/database/>. Accessed 08 Feb 2018. 
350 Recommendations to Ireland, Universal Periodic Review, 2nd Cycle, Session 25 and Recommendations to 

Argentina, Universal Periodic Review, 2nd Cycle, Session 14. Available at <https://www.upr-info.org/database/>. Accessed 
08 Feb 2018. 

351 Recommendations to El Salvador, Universal Periodic Review, 2nd Cycle, Session 20. Available at 
<https://www.upr-info.org/database/>. Accessed 08 Feb 2018. 

352 Recommendations to Argentina, Universal Periodic Review, 2nd Cycle, Session 20. Available at <https://www.upr-
info.org/database/>. Accessed 08 Feb 2018. 

 353 Recommendations to United States, Universal Periodic Review, Session 9 and 22. Available at 
<https://www.upr-info.org/database/>. Accessed 08 Feb 2018. 
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method for women seeking abortion, and significantly reduces barriers to access.354 In this line, states 
have recommended Malawi and Tanzania to:  

Implement the provisions in the African Union's Maputo protocol into its national 
legislation, including women's rights to medical abortion in cases of sexual 
assault, rape, incest and where the life of the mother or the foetus is in danger.355 

In line with the right to bodily autonomy, and to exercise sexual and reproductive rights free from 
coercion, discrimination or violence, states have rejected the practice of forced abortions and have 
recommended that states take the necessary steps to eliminate it.356  

Conclusions 
The UPR recommendations build on international human rights norms and the pivotal work UN 
monitoring mechanisms and bodies have done in contributing slowly but steadily to defining the 
scope and content of states’ obligations regarding sexual and reproductive rights and abortion.357 
The recommendations refer explicitly to decisions adopted by UN monitoring bodies, to 
recommendations made by the CEDAW committee, and even to domestic judgements seeking to 
unpack the right to abortion and the obligation to undertake legal reform efforts in order to guarantee 
it. 

Although only one third of the recommendations were accepted by the states under review—with the 
methodological caveat mentioned above—, they show a clear trend in terms of the human rights 
obligations regarding abortion. All recommending states—together with some of the states under 
review—agree that the international human rights norms require liberalised abortion. By the same 
token, no state has issued any recommendation calling for further criminalisation of abortion, or for 
the restriction of access to it. 

States have demonstrated engagement in the review process—both as reviewers and reviewees—
showing considerable willingness to accept human rights and this new and sometimes challenging 
peer review process.358 The UPR represents an opportunity to systematically and periodically 
scrutinise a state member on the fulfilment of its human rights obligations, and member states have 
taken quite an expansive approach in terms of the scope of the commitments under review: all 
countries, and not merely those that affirmatively ratify a specific treaty, are required to report on 
human rights obligations. Indeed, the United States, for example, has repeatedly been issued 
recommendations about its foreign assistance policies on abortion. This is particularly noteworthy, 
since the United States remains the only country that has signed but not yet ratified the Convention 

                                                
354 Ngo, T.D., Park, M.H., Shakur, H. and Free, C., 2011. Comparative effectiveness, safety and acceptability of 

medical abortion at home and in a clinic: a systematic review. Bulletin of the World Health Organization, 89, pp. 360-370. 
355 Recommendations to Tanzania and Malawi, Universal Periodic Review, 2nd Cycle, Session 25 and 22. Available 

at <https://www.upr-info.org/database/>. Accessed 08 Feb 2018. 
356 Recommendations to Lithuania and DPR Korea, Universal Periodic Review, 2nd Cycle, Session 19 and 26. 

Available at <https://www.upr-info.org/database/>. Accessed 08 Feb 2018. 
357 See for example, regarding the Universal Periodic Review, Gilmore, K., Mora, L., Barragues, A., and Mikkelsen, 

I.K., 2015. The Universal Periodic Review: A Platform for Dialogue, Accountability, and Change on Sexual and Reproductive 
Health and Rights. Health & Human Rights, 17(2), pp. 167-179. 

358 Smith, R., 2013. To See Themselves as Others See Them: The Five Permanent Members of the Security Council 
and the Human Rights Council's Universal Periodic Review. Human Rights Quarterly, 35, p. 1. 
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on the Elimination of All Forms of Discrimination against Women (CEDAW) and the International 
Covenant on Economic, Social and Cultural Rights (ICESCR).  

Accountability is one of the foundational principles of the UPR. The forum provides for an ideal setting 
in this regard, as the recommendations on abortion seem to break the pattern criticised by the 
literature of being formulated in a vague and general manner, making any follow-up process 
extremely difficult.359 Generally speaking, the recommendations on abortion make a clear case for 
law reform and indicate the type of legislation that would be human-rights-law-abiding, serving as a 
roadmap to guide states in upcoming law reform processes.  

The UPR results and the strong political support shown by the states show that this mechanism 
should not be underestimated as an important forum for monitoring and interpreting international law, 
and the reason why is the very nature of the process.  

Firstly, regardless of their acceptance by the state under review, these recommendations reflect 
goals, the attainment of which the international community wishes the states to strive for.  

Secondly, the dialogue process required by the UPR presents a crucial opportunity for states to share 
‘best practices’, fostering international cooperation. It has been noted that “sharing good practices 
among peers, as well as offering constructive technical assistance and other forms of capacity 
building, are cornerstones of the process”.360 Indeed, the right to abortion requires the regulation of 
various issues belonging to very different fields—essential medicines, and the regulation of 
conscientious objection, for example—, in which the experiences of other countries can inform 
improved policies. Various countries—such as Uruguay—have recently liberalised their abortion 
laws, with significant results, and can serve as examples for others to follow. The UPR relies on 
cooperation rather than confrontation, and this is particularly relevant for sexual and reproductive 
rights that require concerted efforts to guarantee their enjoyment. For example, the recommendation 
touches upon issues that can only be addressed via cooperation, such as the right to abortion in 
cases of rape in cross-border conflicts or international health crises—such as the Zika outbreak—
and to international funding assistance to provide abortion services.  

Thirdly, the UPR’s review of human rights compliance is universal. That is, it aims to monitor states’ 
compliance with international human rights obligations emanating from different sources – from 
treaties to voluntary pledges. This significantly expands the scope of review, as the work of the treaty 
monitoring bodies is restricted to obligations imposed by the treaties and does not extend to voluntary 
pledges. Furthermore, it allows states to address issues that exist at the intersection of various rights. 
As the right to access abortion is interwoven with many other rights, namely the right to health, bodily 
autonomy and non-discrimination, the UPR mechanism clearly provides added value in addressing 
a multidimensional issue.  

Fourthly, the impact of the recommendations goes beyond the specific state under review, it is an 
opportunity for states to develop a state-driven process of interpretation of the provisions of treaties. 
Since the ICPD, the UN has developed a great body of knowledge in terms of the interpretation and 

                                                
359 Abebe, A.M., 2009. Of shaming and bargaining: African states and the universal periodic review of the United 

Nations human rights council. Human Rights Law Review, 9(1), pp. 1-35. 
360 Smith, R., 2013. To See Themselves as Others See Them: The Five Permanent Members of the Security Council 

and the Human Rights Council's Universal Periodic Review. Human Rights Quarterly, 35, p. 1. 
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scope of the obligation to guarantee the right to abortion, the effects of which come into focus upon 
consideration of the countries that have explicitly cited international treaties or treaty monitoring 
bodies’ standards when reforming their abortion laws. By making recommendations and 
accepting/noting them, states are contributing directly to the clarification, delimitation, interpretation 
and further development of human rights standards. 
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Introduction 
Uruguay gained international praise in 2012, when it passed one of the most liberal abortion laws of 
the continent. Whilst the law undoubtedly represents a step in the right direction, the procedural 
provisions demand a closer look. A crucial step toward the fulfilment of SRHR is the removal of any 
legal barriers thereto.361 Thus, a critical analysis of the Uruguayan legal framework in light of human 
rights standards is essential for the further modification and advancement of this right in practice. 
This chapter will use international human rights law—especially the recent General Comment No. 22 
(GC 22)—as a framework to discuss the aforementioned law, and whether the requirements 
contained therein form barriers to women’s access to reproductive health services, configuring 
violations of their basic rights.362 

The legal framework in Uruguay 
Uruguay became a democratic republic in 1984, following a period of civil-military rule. With a small 
but stable population of 3.44 million people, Uruguayans have a longer average life expectancy and 
lower rate of under-five child mortality than the Latin American and Caribbean regional averages.363 
Uruguay has been a high-income country since 2012, with a gross national income of US$15,230 
per capita per year in 2016 (compared to the regional average of US$8,252 per capita). Uruguay’s 
Human Development Index score increased from 0.692 in 1990 to 0.795 in 2015 (out of 1.0), 
reflecting improvements to health and life expectancy, access to education and knowledge, and the 
overall standard of living.364 

With a stable democracy and a longstanding tradition of respect for human rights, Uruguay is 
considered a pioneer in the Latin American context.365 The country is a party to all the relevant 
international instruments that ground SRHR, and it has shown a strong political commitment to work 
toward the effective enjoyment of sexual and reproductive rights. Specifically, in the field of sexual 
and reproductive rights, Uruguay stands out in the region as having the most liberal abortion 
legislation in South America. Moreover, it has shown a strong political commitment to work toward 
the effective enjoyment of sexual and reproductive rights. For example, Gilmore et al. report that 
Uruguay received 32 SRHR-related recommendations during the first Universal Periodic Review 
(UPR). In the second cycle, however, the country had reportedly taken action on 27 of those 
recommendations. The acceptance of UPR recommendations, as discussed in Chapter II, is a clear 
expression of a country’s political commitment to, and active engagement with, the UN monitoring 

                                                
361 Gruskin, S., Cottingham, J., Hilber, A.M., Kismodi, E., Lincetto, O., and Roseman, M.J., 2008. Using human rights 

to improve maternal and neonatal health: history, connections and a proposed practical approach. Bulletin of the World 
Health Organization, 86, pp. 589-593. 

362 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 
Reproductive Health. UN Doc. E/C.12/GC/22. 

363 World Bank, Uruguay (2015). Available at <https://data.worldbank.org/country/uruguay>. Accessed on 6 April 
2019. 

364 United Nations Development Programme, 2016, Briefing note for countries on the 2016 Human Development 
Report. Available at <http://hdr.undp.org/sites/all/themes/hdr_theme/country-notes/URY.pdf>. Accessed 17 Mar 2016. 

365 López A, Abracinskas L. 2009. El debate social y político sobre la ley de defensa del derecho a la salud sexual 
y reproductiva. Cuadernos del UNFPA, serie Divulgación.  
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mechanisms in the advancement of these rights.366 

From 1907 to 2012 abortion was considered a crime in Uruguay, and the law imposed a three-year 
to nine-year prison sentence on women undergoing abortions.367 Nonetheless, this illegality did not 
have any deterrent effect: an estimated 30,000 to 50,000 clandestine abortions were still performed 
yearly.368 Research conducted during the period 1997-2001 shows that, although maternal mortality 
rates in Uruguay were similar to those of comparably developed countries, death from unsafe 
abortion was the main contributor and was amongst the highest rates in the world. Unsafe abortion 
accounted for 28% of the total maternal deaths, disproportionally affecting women in vulnerable 
situations.369  

In response to UN bodies’ concerns about the high incidence of maternal mortality and its main cause 
being unsafe abortion, in 2011 Uruguay introduced a “harm reduction” approach.370 This approach 
consisted of providing women seeking abortions with a “before-abortion” and an “after-abortion” visit 
to a reproductive health polyclinic. The application of this model contributed to the advancement of 
sexual and reproductive health and rights (SRHR), particularly regarding the prevention of unsafe 
abortion.371 It enabled healthcare teams to take a stance in favour of women’s rights, even within an 
extremely restrictive abortion framework.  

In 2002 there was an attempt to end criminalisation, when an abortion legalisation bill was discussed 
in, and passed by, the House of Representatives. The bill was, however, later defeated in the Senate 
by only four votes. A new initiative was undertaken in 2006 and, in late 2007 and in 2008, was 
approved by the Senate and the House of Representatives, respectively. This time the president in 
power vetoed the law.372 In 2012 the Voluntary Termination of Pregnancy Act (Abortion Law 
Nº 18.987) was adopted. The parliamentary discussions took place from 01 June 2011 to 17 October 
2012, and the law was passed by a very narrow margin. The bill was approved by the Cámara de 
Diputados by 50 votes (out of 99) and by the Cámara de Senadores by 17 votes (out of 31). One 
month later, Regulatory Decree 375/2012 was introduced, containing further details outlining the 
abortion procedure. An important element contained herein concerns the refusal to provide abortion 

                                                
366 Gilmore, K., Mora, L., Barragues, A., and Mikkelsen, I.K., 2015. The Universal Periodic Review: A Platform for 

Dialogue, Accountability, and Change on Sexual and Reproductive Health and Rights. Health and Human Rights, 17(2), 
pp. 167-179. 

367 Criminal Code (Uruguay), arts. 325 and 325(bis). 
368 Sanseviero, R. ed. 2003. Condena, tolerancia y negacion: El aborto en Uruguay. Centro Internacional de 

Informacion para la Paz. 
369 Briozzo, L., Rodrı́guez, F., Leon, I., Vidiella, G., Ferreiro, G., and Pons, J.E., 2004. Unsafe abortion in 

Uruguay. International Journal of Gynaecology & Obstetrics, 85(1), pp. 70-73. 
370 Labandera, A., Gorgoroso, M. and Briozzo, L., 2016. Implementation of the risk and harm reduction strategy 

against unsafe abortion in Uruguay: From a university hospital to the entire country. International Journal of Gynaecology 
& Obstetrics, 134(S1), pp. S7-S11. 

See also, Committee on the Elimination of Discrimination Against Women, Report of the 26th, 27th and 28th 
Sessions, UN Doc. A/57/38 (2002), para.202; Committee on the Elimination of Discrimination Against Women, Report of 
the 42nd Session, UN Doc. CEDAW/C/URY/CO/7 (2008), para.38; and Programme of Action, para.8.25 

371 Briozzo, L., 2016. From risk and harm reduction to decriminalizing abortion: The Uruguayan model for women's 
rights. International Journal of Gynaecology & Obstetrics, 134(S1). 

372 Pousadela, I.M., 2016. Social mobilization and political representation: The women’s movement’s struggle for 
legal abortion in Uruguay. VOLUNTAS: International Journal of Voluntary and Nonprofit Organizations, 27(1), pp. 125-145. 

Wood, S., Abracinskas, L., Correa, S., and Pecheny, M., 2016. Reform of abortion law in Uruguay: context, process 
and lessons learned. Reproductive Health Matters, 24(48), pp. 102-110; and Correa, S. and Pecheny, M., 2016. Abortus 
interruptus. Política y reforma legal del aborto en Uruguay. MYSU. 
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services, based on conscientious objection.373 

The abortion law has since been the target of many legal and political challenges. In June 2013, anti-
abortion advocates attempted to overturn the law by calling for a referendum that, in the end, fell 
significantly short of the percentage threshold needed to succeed.374 Moreover, in July 2013, several 
doctors challenged Decree 375/2012, arguing that it unduly restricts their right to freedom of thought. 
When doing so, the doctors sought to have 10 out of the 42 articles included in the Decree annulled 
(Alonso et al v. Poder Ejecutivo). On 21 August 2015, the highest administrative court effectively 
annulled several of the provisions that limit the exercise of conscientious objection.375  

The law in force waives criminal penalties for abortion in the first 12 weeks of gestation, provided 
certain procedural requirements are met. Where the pregnancy results from rape, abortion is 
permitted in the first 14 weeks of gestation. No time constraints apply if the health of the mother is 
endangered or the embryo is unviable.  

Human rights standards and legal barriers to accessing abortion services 
As we saw in Chapters I and III, SRHR have been increasingly recognised and elaborated in 
international human rights law. The UN human rights system has repeatedly confirmed this right as 
a human right, first enshrined under the right to health in the International Covenant on Social, 
Economic and Cultural Rights.376 

The International Conference on Population and Development (ICPD) (Cairo, 1994) transformed the 
discourse from reproductive control as a strategy to meet demographic targets and control population 
growth to a more comprehensive and positive approach to sexuality and reproduction. ICPD forged 
the link between sexuality and health as human rights, where women's agency over their own bodies 
and sexuality is intrinsically linked to their sexual and reproductive health.377 The Beijing Platform for 
Action expanded the ICPD definition to cover both sexuality and reproduction, by upholding the right 
to exercise control over and make decisions about one's own sexuality.378 Amongst their many 
achievements, these documents recognised the duty of governments to legislate on the matter, 
translating international commitments into national laws and policies.379 

                                                
373 Uruguayan President and Council of Ministers. 2012. Decree 375/2012. Available at 

<http://www.impo.com.uy/bases/decretos/375-2012>. Accessed 10 Jan 2019. 
374 Coppola, F., Briozzo, L., Nozar, F., Fiol, V., and Greif, D., 2016. Conscientious objection as a barrier for 

implementing voluntary termination of pregnancy in Uruguay: Gynaecologists’ attitudes and behaviour. International Journal 
of Gynaecology & Obstetrics, 134(S1), pp. S16-S19. 

375 Tribunal de lo Contencioso Administrativo (High Court of Administrative Affairs). Alonso, Justo y otros con Poder 
Ejecutivo. Acción De Nulidad. Decision 586/2015. 

376 International Covenant on Economic, Social and Cultural Rights (ICESCR), G.A. Res. 2200A (XXI), Article 12 
(1966). 

377 Reichenbach, L. and Roseman, M.J., Global Reproductive Health and Rights: Reflecting on ICPD, in 
Reichenbach, L. and Roseman, M. eds., 2011. Reproductive health and human rights: the way forward. University of 
Pennsylvania Press. 

378 Fourth World Conference on Women. 1995. Platform for Action of the Fourth World Conference on Women, 
September 1995. A/CONF.177/20. 

379 Cottingham, J., Kismodi, E., Hilber, A.M., Lincetto, O., Stahlhofer, M., and Gruskin, S., 2010. Using human rights 
for sexual and reproductive health: improving legal and regulatory frameworks. Bulletin of the World Health 
Organization, 88, pp. 551-555. UN Fourth World Conference on Women. 1995. Beijing Declaration and Platform of Action, 
paras.21 and 36 and Chapter V, paras.293 to 300. Available at <http://www.un.org/womenwatch/daw/beijing/platform/>. 
Accessed 6 Aug 2018.  
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In March 2016, the Committee on Economic, Social, and Cultural Rights adopted GC 22, aiming to 
assist State Parties with the implementation of their international obligations to realise SRHR.380 

Amongst other things, GC 22 affirms that states have an obligation to adopt “appropriate legislative” 
measures, in order to achieve full realisation of SRHR. Other UN bodies, such as the Convention on 
the Elimination of all Forms of Discrimination Against Women Committee, have also recognised that 
legal arrangements are key to realising SRHR, and they warn of the dangers of “inadequate” laws.381 
For example, the Committee has noted how the “inadequacy of the existing law on abortion 
contributed to the problem” of high rates of maternal mortality, due to unsafe abortions being carried 
out.382 For that reason, the UN bodies have recommended that states be proactive in the adoption of 
legal frameworks on SRHR.383 

According to GC 22, states have an obligation to repeal or eliminate laws, policies, and practices that 
criminalise, obstruct, or undermine an individual’s or particular groups’ access to SRHR facilities, 
services, goods, and information. This, as the GC makes clear, is a ‘core obligation’—one that is 
deemed two-fold in this analysis. 

The obligation to reform laws that impede the exercise of the SRHR and the 
immediate obligation to eliminate discrimination  

On one hand, GC 22 affirms that states are under an “immediate obligation” to eliminate 
discrimination against individuals and groups, and to guarantee their SRHR. The GC outlines that 
the realisation of women’s rights and gender equality requires states to repeal or reform any 
discriminatory laws, policies, and practices in this area. Laws that criminalise or restrict abortion are 
cited by GC 22 as examples of laws that must be repealed.384 

The CEDAW Committee has also recommended taking steps towards the de-criminalisation of 
abortion, requiring countries to modify or repeal the existing abortion legislation to fit with obligations 
assumed internationally.385 The Special Rapporteur on the Right to Health, Anand Grover, has 
argued that “[c]riminal laws penalizing and restricting induced abortion are the paradigmatic 
examples of impermissible barriers… and must be eliminated”.386 

                                                
380 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 
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Reproductive Health. UN Doc. E/C.12/GC/22. 
385 See e.g. UN Committee on the Elimination of Discrimination Against Women, 1996, Report of 15th Session, UN 

Doc. A/51/38, para.131; UN Committee on the Elimination of Discrimination Against Women, 2016, Concluding 
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CEDAW/C/SUR/CO/3, para. 30.  

386 UNCHR Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of 
physical and mental health (Anand Grover). 2011 Provisional Report of the Special Rapporteur. UN Doc. A/66/254, para.21. 
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The obligation to remove and refrain from enacting laws and policies that 
create barriers in access to SRHR services 

On the other hand, states are required to remove all laws and policies that create barriers to 
accessing sexual and reproductive health services and are obliged to refrain from enacting any laws 
that impose any such barriers. GC 22 explicitly addresses the obligation to remove all barriers—not 
only legal—interfering with women’s access to reproductive health services.387 

Concretely, in relation to the tripartite typology in human rights, GC 22 establishes that the duty to 
respect requires states to refrain from interfering with individuals’ exercise of their right to sexual and 
reproductive health. Examples include limiting or denying access to health services and information 
through laws or practices that criminalise abortion or require third-party authorisation for access to 
abortion or contraception, amongst others. Under the obligation to protect, states must protect 
individuals’ rights to SRHR from interference by third parties, such as private health clinics, or 
insurance companies that impose practical or procedural barriers to health services. The obligation 
to fulfil, in turn, also requires states to take measures to eradicate practical barriers to the full 
realisation of SRHR, such as disproportionate costs and lack of physical or geographical access to 
sexual and reproductive healthcare. 388 

In LC v Peru, the CEDAW Committee noted that, since the state party had legalised therapeutic 
abortion, it must establish an appropriate legal framework that allows women to exercise their right 
thereto. The Committee built on the considerations made by the European Court of Human Rights 
that read “[o]nce the legislature decides to allow abortion; it must not structure its legal framework in 
a way which would limit real possibilities to obtain it”.389 The UN Human Rights Committee also leaves 
no room for doubt: “in cases where abortion procedures may lawfully be performed, all obstacles to 
obtaining them should be removed”.390 Furthermore, the Special Rapporteur on Torture has indicated 
that the denial of legally available health services—such as abortion and post-abortion care—can 
cause tremendous and lasting physical and emotional suffering that can amount to torture or ill 
treatment.391 

The de-criminalisation/liberalisation of abortion and the elimination of access barriers thereto are 
therefore also deemed vital to ensure compliance with other core obligations set forth by the GC: the 
obligation to prevent unsafe abortions.392 
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Legal barriers to accessing abortion services in Uruguayan law 
Besides the general obligations delineated above, the UN system has grappled with an extensive list 
of specific barriers and created clear guidelines to assist countries in enacting/modifying/repealing 
national laws so as to comply with their international obligations regarding SRHR. Whilst the 
Uruguayan legal framework on SRHR and abortion represents an important step toward the 
realisation of this right, a closer look reveals a number of burdensome requirements that must be 
fulfilled by any woman seeking access to an abortion service. This section assesses some of these 
requirements, in light of the human rights standards discussed in the previous section. Four barriers 
arising in the course of this process are discussed in detail below: waiting periods, mandatory 
counselling, limitations in terms of methods of abortion, and problems related to conscientious 
objection.  

First of all, it is noteworthy that abortion remains a crime under Uruguayan law; the abortion law 
merely waived criminal punishment when abortion is performed under very specific circumstances, 
and after complying with an extensive list of requirements. For some of the actors involved in the 
parliamentary discussion, this legislative amendment brought no real change, as the voluntary 
termination of pregnancy continues to fall within the realm of penal law.393 Hendriks notes that the 
exposure of women to human rights violations and damage to their health is often perpetuated by 
criminal laws, which represent the most onerous, intrusive, and punitive of state powers and should 
be invoked only where they offer a necessary and proportionate means to achieve an important 
objective.394 Thus, the Uruguayan abortion law—although it represents a step towards a more liberal 
approach—falls short of the obligation to repeal or reform laws that impede the exercise of SRHR 
and criminalise access to certain services.  

Besides the extensive criticisms related to the regulation of abortion as a criminal matter—with the 
pervasive stigma and negative consequences that it entails—the requirements prescribed by 
Uruguayan law for women seeking to lawfully access abortion services constitute a violation of the 
duty to respect the SRHR.395 Under this right, states are required to remove and refrain from enacting 
laws and policies that create barriers to accessing sexual and reproductive health services.396 
However, according to the abortion law, in order for the termination to be legal—and thus not a crime, 
punished accordingly—a woman needs to go through the following chronological steps: (a) a medical 
consultation with an obstetrician/gynaecologist; (b) a second consultation with an interdisciplinary 
team, in order to inform the woman of the procedure, its “inherent health risks”, and the alternatives 
that exist; (c) a mandatory waiting period of five days; (d) a consultation to confirm the woman’s 
willingness to follow through with the procedure; (e) the abortion itself (that is generally prescribed 
by the doctor, and self-managed with a combination of misoprostol and mifepristone); and (f) a post-
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abortion consultation.397  

Figure 7 - Voluntary Termination of Pregnancy Process under Uruguayan Law 
 
Secondly, the abortion law presents a barrier in terms of the gestational limits for abortion: lawful 
abortion is only available within the first 12 weeks of pregnancy. Where the pregnancy results from 
rape, contingent on certain procedural requirements, abortion is permitted up to 14 weeks.  

Thirdly, this burdensome procedure is also coupled with requirements, in terms of nationality or 
residence, for accessing abortion services. Article 13 of the Voluntary Termination of Pregnancy Act 
reads as follows: 

(Additional requirement) - Only natural or legal Uruguayan nationals or foreign 
nationals who prove their habitual residence in the territory of the Republic for a 
period of not less than one year may avail themselves of the provisions contained 
in this law. 

This provision imposes a barrier in terms of nationality/residence, asserting that only women that 
have Uruguayan nationality or international migrants that have lived within the country for a minimum 
of one year are eligible to access the service. In terms of national standards, this prerequisite 
constitutes an exception to the guarantees provided by the Constitution and the law regulating the 
healthcare system that covers all “inhabitants” of the national territory.398 Singling out abortion as the 
only healthcare service that requires a particular nationality or period of residence contributes to the 
stigmatisation of the procedure, further hindering access to the safe, legal and accessible abortion 
care and services that are warranted to nationals. 

                                                
397 Uruguayan Voluntary Termination of Pregnancy Law. 
398 Law Nº 18.211 on the National Healthcare System (SNIS), Article 1; see also, Constitution of the Oriental Republic 

of Uruguay, arts. 44, 72, and 332. 
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Mandatory waiting period 

As mentioned above, Uruguayan law requires a five-day mandatory waiting period: the minimum 
amount of time that is legally required to elapse before a woman can continue to terminate her 
pregnancy.399 According to the WHO, such a provision delays care, jeopardising a woman’s ability to 
access safe abortion services and demeaning her as a competent decision maker.400 

The Guttmacher Institute reports that qualitative assessments of experiences with waiting period laws 
found that both patients and providers were burdened in multiple ways by this obligation.401 A delay 
of days, or even hours, may increase medical risks by impeding earlier, safer abortions.402 A study 
conducted in the US revealed that 70% of women who had been required to go through a waiting 
period before their abortion disapproved of such a delay.403 Similar results were obtained in relation 
to a 24-hour “reflection period”.404 

Furthermore, GC 22 explicitly refers to mandatory waiting periods as a barrier to be eliminated in that 
context.405 The CEDAW Committee—in line with the recommendations of the WHO—has also 
requested that countries remove the requirement of waiting periods, considering them to be 
“medically unnecessary”. The Committee considers even a 48-hour waiting period constitutes a 
barrier to access that should be reviewed.406 Thus, it urges states to ensure access to safe abortion 
without subjecting women to mandatory counselling, and deems the imposition of these requirements 
to be “aimed at restricting women’s access to abortion”.407  

Counselling and access to unbiased information 

The ICPD regards reproductive healthcare as including access to information, education, and 
counselling on human sexuality, family planning, and responsible parenthood. The Committee on 
Economic, Social and Cultural Right’s General Comment 14 has framed the right to information on 
SRHR as an essential component of the right to health.408 

Contrary to the UN bodies’ call for its elimination, the Uruguayan law requires multidisciplinary 
                                                

399 Center for Reproductive Rights. 2015. Mandatory waiting periods and biased counselling requirements in Central 
and Eastern Europe. Center for Reproductive Rights. 

400 World Health Organization, 2012, Safe abortion: technical and policy guidance for health systems. 2nd Edition. 
World Health Organization. Available at <http://apps.who.int/iris/bitstream/10665/70914/1/>. Accessed 03 Jan 2019. 

401 Joyce, T.J., Henshaw, S.K., Dennis, A., Finer, L.B. and Blanchard, K., 2009. The impact of state mandatory 
counselling and waiting period laws on abortion: A literature review. Guttmacher Institute. 

402 Balkin, J.M., 2007. Original meaning and constitutional redemption. Constitutional Commentary, 24, p. 427. 
403 Lupfer, M. and Silber, B.G., 1981. How patients view mandatory waiting periods for abortion. Family Planning 

Perspectives, 13(2), pp. 75-79. 
404 Karasek, D., Roberts, S.C., and Weitz, T.A., 2016. Abortion patients' experience and perceptions of waiting 

periods: Survey evidence before Arizona's two-visit 24-hour mandatory waiting period law. Women's Health Issues, 26(1), 
pp. 60-66. 

405 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 
Reproductive Health. UN Doc. E/C.12/GC/22. 

406 UN Committee on the Elimination of Discrimination Against Women, 2014, Concluding Observations on the 
Combined Fifth and Sixth Periodic Reports of Slovakia, UN Doc. CEDAW/C/SVK/CO/5-6, paras. 30 and 31. 

407 Committee on the Elimination of Discrimination Against Women, 2013, Concluding Observations on the 
Combined Seventh and Eighth Periodic Reports of Hungary, UN Doc. CEDAW/C/HUN/CO/7-8, para. 30; and Committee 
on the Elimination of Discrimination Against Women, 2015, Concluding Observations on the Eighth Periodic Report of the 
Russian Federation, UN Doc. CEDAW/C/RUS/CO/8, para. 35. 

408 UN Committee on Economic, Social and Cultural Rights. 2000. General Comment No. 14: The Right to the 
Highest Attainable Standard of Health. UN Doc. E/C.12/2000/4. 
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mandatory counselling for women seeking abortions. As described above, women are legally 
required to consult three professionals, who are obliged to inform them of the “inherent health risks” 
of the abortion procedure.409 The same legal obligation is not extended to information regarding 
pregnancy-related health risks.410 The objective of this interdisciplinary counselling committee is to 
“contribute to overcome the causes that lead to the interruption of pregnancy”, evidencing the 
deterrent intention of the provision. As mentioned earlier, Article 12 of Decree 375/2012 required 
physicians to refrain from making any value judgment regarding the patient’s decision to terminate 
her pregnancy, and mandated that no further inquiry into the reasons ought therefore to be carried 
out. This provision was, however, rendered null and void by the decision in Alonso et al v. Poder 
Ejecutivo.411 Consequently, women have become exposed to stigmatisation or medically inaccurate 
(or misleading) information about abortion, putting women’s lives at risk and forcing them to resort to 
clandestine abortions.412 

Recent research shows that, whilst many medical professionals and governmental representatives 
think that the multidisciplinary team “addressed women's needs” and constituted an effort to present 
abortion as a multi-faceted issue and “de-medicalize” it, they readily recognised that “women were 
not asked about their preferences”—in terms of whether they wanted this mandatory pre-abortion 
counselling or not—and that this may in fact “not be an ideal model in the eyes of women seeking an 
abortion”. 413   

In practice, this counselling requirement functions as a form of third-party authorisation that women 
need to obtain prior to accessing the service. The CEDAW Committee’s General Recommendation 
24 notes that conditioning women’s access to health services on the authorisation of husbands, 
partners, parents, or health authorities is a significant barrier to the pursuit of their health goals, 
deterring them from seeking and receiving the information and services guaranteed by law.414 The 
UN bodies have repeatedly called for the elimination of counselling requirements, and GC 22 
explicitly prohibits them.415 

The counselling prerequisite is, in other words, contrary to the obligations set by the international 
legal framework; GC 22 considers that state-imposed legal barriers that undermine SRHR and/or a 
failure to take the measures necessary to eradicate such barriers violate the obligation to fulfil.416 

                                                
409 Uruguayan Voluntary Termination of Pregnancy Law. 
410 Uruguayan Voluntary Termination of Pregnancy Law. 
411 Tribunal de lo Contencioso Administrativo (High Court of Administrative Affairs). Alonso, Justo y otros con Poder 

Ejecutivo. Acción De Nulidad. Decision 586/2015. 
412 Observatorio Nacional en Género y Salud Sexual y Reproductiva. 2015. Salud sexual y reproductiva y servicios 

de aborto en Uruguay. MYSU. 
See also, Committee on the Elimination of Discrimination Against Women, 2016, List of Issues and Questions in 

Relation to the Combined Eighth and Ninth Periodic Reports of Uruguay, UN Doc. CEDAW/C/URY/Q/8-9/Add.1, para.72. 
413 Stifani, B.M., Couto, M. and Lopez Gomez, A., 2018. From harm reduction to legalization: The Uruguayan model 

for safe abortion. International Journal of Gynecology & Obstetrics, 143, pp. 45-51. 
414 UN Committee on the Elimination of Discrimination against Women (CEDAW), 1999, General Recommendation 

No. 24: Article 12 of the Convention (Women and Health). UN Doc. A/54/38/Rev.1.  
415 UN Committee on Economic, Social and Cultural Rights, 2016, General Comment No. 22. Right to Sexual and 

Reproductive Health. UN Doc. E/C.12/GC/22; and UNCHR Special Rapporteur on the right of everyone to the enjoyment 
of the highest attainable standard of physical and mental health (Anand Grover), 2011, Provisional Report of the Special 
Rapporteur. UN Doc. A/66/254.  

416 UN Committee on Economic, Social and Cultural Rights, 2016, General Comment No. 22. Right to Sexual and 
Reproductive Health. UN Doc. E/C.12/GC/22. 
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‘Conscientious objection’ 

The scope of conscientious objection (CO) is regulated generally by Law 18.987, and in more detail 
by the adjusted version of Decree 375/2012 following Alonso et al. That said, it is important to note 
that invoking CO has had significant and very real consequences in practice.  

Research conducted by MYSU (Women and Health Uruguay) indicates that an alarming number of 
doctors refuse to perform abortion, by raising a CO-defence. Concretely, this means that healthcare 
professionals—and corporations—exempt themselves from providing abortion care on religious, 
moral, and/or philosophical grounds. MYSU’s research shows that in some areas of the country up 
to 100% of medical service providers refuse to terminate pregnancies, making it virtually impossible 
to obtain timely access to services.417 In some regions with high numbers of objectors, respondents 
explained that women are required “to travel 200 or even 300 km just to get a prescription” for medical 
abortion.418 One study concluded that doctors are collectively practicing official disobedience and 
resisting the law, thereby impeding women’s access to care.419 Strictly speaking, opposing the law 
does not configure conscientious objection, and the Uruguayan situation merits further monitoring 
and accountability to ensure effective provision of the service.   

Here again, the Uruguayan framework marks a departure from the human rights standards set by 
international human rights law. The former, for example, introduces the notion of an “ideological 
objection”, enabling private health institutions to invoke an institutional objection and abstain from 
providing abortion services altogether.420 Moreover, the decision in Alonso et al v. Poder Ejecutivo 
enables doctors to refuse participation in any of the steps relating to the termination of pregnancy 
(not only the abortion procedure), hindering access to pre-abortion and post-abortion care.421 

The formulation of CO provided in this framework prevents patients from receiving accurate, 
scientific, and unbiased information about their options, and thus inhibits their ability to access such 
care, clashing with the obligations assumed at the international level.422 Firstly, the obligation to 
protect requires states to prohibit and prevent private actors from imposing practical or procedural 
barriers to health services. In this regard, states must organise health services in a manner that 
ensures that “the exercise of conscientious objection by health professionals does not prevent 
women from obtaining access to health services”.423 Secondly, the CEDAW Committee clarified that 
                                                

417 Observatorio Nacional en Género y Salud Sexual y Reproductiva. 2015. Salud sexual y reproductiva y servicios 
de aborto en Uruguay. MYSU. See also, Committee on the Elimination of Discrimination Against Women, 2016, List of 
Issues and Questions in Relation to the Combined Eighth and Ninth Periodic Reports of Uruguay, UN Doc. 
CEDAW/C/URY/Q/8-9/Add.1, para.72. 

418 Fiol, V., Rieppi, L., Aguirre, R., Nozar, M., Gorgoroso, M., Coppola, F. and Briozzo, L., 2016. The role of medical 
abortion in the implementation of the law on voluntary termination of pregnancy in Uruguay. International Journal of 
Gynaecology & Obstetrics, 134(S1). 

419 Cabal, L., Olaya, M.A., and Robledo, V.M., 2014. Striking a balance: conscientious objection and reproductive 
health care from the Colombian perspective. Health and Human Rights, 16(2), pp. E73-83. 

420 Cabal, L., Olaya, M.A., and Robledo, V.M., 2014. Striking a balance: conscientious objection and reproductive 
health care from the Colombian perspective. Health and Human Rights, 16(2), pp. E73-83. 

421 Tribunal de lo Contencioso Administrativo (High Court of Administrative Affairs). Alonso, Justo y otros con Poder 
Ejecutivo. Acción De Nulidad. Decision 586/2015. 

422 Weitz, T.A. and Fogel, S.B., 2010. The denial of abortion care information, referrals, and services undermines 
quality care for US women. Women's Health Issues, 20(1), pp. 7-11. 

423 UNGA, 2011, Report of the Office of the United Nations High Commissioner for Human Rights on Practices in 
Adopting a Human Rights-based Approach to Eliminate Preventable Maternal Mortality and Morbidity. UN Doc. 
A/HRC/18/27, para. 30. 
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“if health service providers refuse to perform such services based on conscientious objection, 
measures should be introduced to ensure that women are referred to alternative health providers”.424 

According to GC 22, states must appropriately regulate this practice to ensure that it does not inhibit 
anyone’s access to sexual and reproductive healthcare, including by requiring referrals to an 
accessible provider who is capable of and willing to provide the services being sought.425 And thirdly, 
states must guarantee the performance of services in urgent or emergency situations.426 The 
Uruguayan framework does not meet any of these standards. 

Moreover, in July 2016, the CEDAW Committee considered the reports from Uruguay and noted its 
concern about the widespread use of CO among medical practitioners, “thereby limiting access to 
safe abortion services, which are guaranteed by law”.427 It recommended that the state takes active 
measures to ensure that women have access to legal abortion and post-abortion services, and 
“introduce[s] stricter justification requirements to prevent the blanket use by medical practitioners of 
their right to conscientious objection to performing an abortion”.428 

Limitations in terms of methods for abortion 

Furthermore, the Ministry of Health has issued a “Technical Guide for the Voluntary Termination of 
Pregnancy” that states a strong preference for one method of terminating the pregnancy.429 As of 
October 2018 the only method available for women seeking abortions is what has been called 
“medical abortion” or “abortion with pills”. The guide provides that women will be prescribed a 
combination of misoprostol and mifepristone. Indeed, the combination therapy mifepristone and 
misoprostol—included in the WHO’s Model List of Essential Medicines430—can be self-administered, 
to safely induce a discrete and non-invasive medical abortion in pregnant women up to 12 weeks of 
gestation.431 Surgical abortion is performed very rarely, and training for other methods (surgical 

                                                
424 UN Committee on the Elimination of Discrimination Against Women, 1999, General Recommendation No. 24, 

Women and Health, UN Doc. A/54/38/Rev.1, para. 14. 
425 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 

Reproductive Health. UN Doc. E/C.12/GC/22. 
426 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 

Reproductive Health. UN Doc. E/C.12/GC/22. 
427 UN Committee on the Elimination of Discrimination Against Women, 2016. Concluding Observations on the 

Combined Eighth and Ninth Periodic Reports of Uruguay, UN Doc. CEDAW/C/URY/CO/8-9, para. 35. 
428 UN Committee on the Elimination of Discrimination Against Women, Concluding Observations on the Combined 

Eighth and Ninth Periodic Reports of Uruguay, UN Doc. CEDAW/C/URY/CO/8-9 (2016), para. 35. 
429 Ministry of Health. Technical Guide for the Voluntary Termination of Pregnancy. Available at 

<http://www.msp.gub.uy/sites/default/files/archivos_adjuntos/GUIA%20TECNICA%20IVE%201%20Dic%202016_0.pdf>. 
Accessed 20 Sep 2019. 

430 World Health Organization. 2006. Report of the WHO Expert Committee on the Selection & Use of Essential 
Medicines, 2005, WHO Technical Report Series 933. World Health Organization. Available at 
<http://apps.who.int/iris/bitstream/10665/43292/1/WHO_TRS_933_eng.pdf>. Accessed 6 April 2019. 

431 Misoprostol can be administered vaginally or sublingually. According to the WHO Guidelines on Safe Abortion, 
strong evidence supports the use of the combination therapy up to 9 weeks of gestation and after 12 weeks of gestation. 
Evidence from Uruguay indicates that combination therapy can be safely used up to 12 weeks of gestation. See Fiol, V., 
Rieppi, L., Aguirre, R., Nozar, M., Gorgoroso, M., Coppola, F. and Briozzo, L., 2016. The role of medical abortion in the 
implementation of the law on voluntary termination of pregnancy in Uruguay. International Journal of Gynaecology & 
Obstetrics, 134(S1) and World Health Organization, 2012. Safe abortion: technical and policy guidance for health systems. 
2nd Edition. World Health Organization.  
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abortion, manual or electric vacuum aspiration) has not been made available.432 

The limitation in terms of available methods was reportedly a “practical, logistical, and political 
decision”.433 The reasons underpinning this decision mostly had to do with: (i) the training of 
providers; and (ii) the anticipation of potential objections. On the first point, research shows that 
implementers of the law considered that Uruguayan gynaecologists lacked the training and resources 
for performing manual vacuum aspiration (MVA), and that the availability of misoprostol in the country 
(and of mifepristone following law reform) made medical abortion easier to implement logistically, in 
comparison with other methods.434 On the second point, medical abortion requires minimal 
participation by the gynaecologists, and the pre-existing harm reduction model meant that a large 
number of providers were comfortable counselling women about how to use misoprostol at home, 
and about the potential complications of medical abortion.435 As noted in an interview with a key 
stakeholder featured in the literature, “[t]here is a lot less conscientious objection to prescribing a 
termination than there is for performing a termination with instrumentation”.436   

Although abortion with pills has various advantages, the technical guideline fails to consider two very 
important human rights standards. Firstly, according to GC 22 evidence-based information about the 
various options for abortion methods, whether surgical or medical, should be accessible to all. The 
normative content of the right to sexual and reproductive health demands that the state guarantees 
the “fullest possible range of sexual and reproductive healthcare” and “ensur[es] the availability of 
trained medical and professional personnel and skilled providers who are trained to perform the full 
range of sexual and reproductive healthcare services”, including “safe abortion care”.437 Additionally, 
General Comment 22 places a strong emphasis on the need to guarantee that services related to 
sexual and reproductive health are “of good quality, meaning evidence-based and scientifically and 
medically appropriate and up-to-date”. The Comment considers that “failure or refusal to incorporate 
technological advances and innovations in the provision of sexual and reproductive health 
services…jeopardizes the quality of care”.438 Consequently, the state’s decision to restrict the 
available abortion methods, and to not implement any trainings to ensure women’s access to the 

                                                
432 Fiol, V., Rieppi, L., Aguirre, R., Nozar, M., Gorgoroso, M., Coppola, F. and Briozzo, L., 2016. The role of medical 

abortion in the implementation of the law on voluntary termination of pregnancy in Uruguay. International Journal of 
Gynaecology & Obstetrics, 134(S1). 

433 Stifani, B.M., Couto, M. and Lopez Gomez, A., 2018. From harm reduction to legalization: The Uruguayan model 
for safe abortion. International Journal of Gynecology & Obstetrics, 143, pp. 45-51. 

434 Stifani, B.M., Couto, M. and Lopez Gomez, A., 2018. From harm reduction to legalization: The Uruguayan model 
for safe abortion. International Journal of Gynecology & Obstetrics, 143, pp. 45-51. 

435 Stifani, B.M., Couto, M. and Lopez Gomez, A., 2018. From harm reduction to legalization: The Uruguayan model 
for safe abortion. International Journal of Gynecology & Obstetrics, 143, pp. 45-51. 
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implementation of the law […] a lot less gynecologists object if the procedure is administered with 
medicine. 

See Stifani, B.M., Couto, M. and Lopez Gomez, A., 2018. From harm reduction to legalization: The Uruguayan model 
for safe abortion. International Journal of Gynecology & Obstetrics, 143, pp. 45-51. 

437 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 
Reproductive Health. UN Doc. E/C.12/GC/22, paras. 21, 47. 

438 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 
Reproductive Health. UN Doc. E/C.12/GC/22, paras.12, 13, 45.  
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“fullest” tailored reproductive healthcare, clashes with the international human rights obligations. 
Furthermore, also in terms of the supposed political acceptability of medical abortion, the decision 
has proven to be wrong, given the high numbers of objectors—as we saw above.439 The decision 
also shows that women’s needs and concerns were not central to the policies adopted. Camilla 
Pickles has shown how many procedures are “imposed as routine, for purposes of healthcare 
provider convenience or training”, which might serve to disregard women’s wishes.440 In this line, Oja 
and Yamin have observed that “in no area of medicine are the recipients of interventions so often not 
the actual beneficiaries of that care, much less active agents in the design of the kind of care they 
wish to receive”.441 Certainly, a human rights based approach to health would require taking women’s 
needs seriously and making them central in the design of care to be provided.  

Secondly, evidence shows that an abortion with the above combination of drugs is very safe and can 
be done discretely at home. In the 2012 WHO publication, entitled Safe Abortion: Technical and 
Policy Guidance for Health Systems, mifepristone and misoprostol are not only endorsed as a safe 
and reliable combination therapy for medical abortion but also exempt from routine follow-up care in 
the absence of complications.442 Aiken et al. recently reported low rates of adverse events 
experienced by women who received self-sourced medical abortion through telemedicine. In this 
study, women self-identified potentially serious adverse events and most sought medical attention 
when advised to do so; no deaths were reported.443 Increasingly, women are very successfully self-
sourcing and self-managing their abortions with this combination of pills. Testimony to this are the 
work of feminist organisations that bring the medicines to the local communities444 and internet-based 
telemedicine services that combine information with service delivery by postal or courier services 
(Women Help Women, TelAbortion, Tabbot Foundation, Women on Web).445 This method does not 
justify the intervention of multiple healthcare providers and the burdensome process that women 
have to undergo. Even less, considering research from the field that shows how health professionals 
generally displayed paternalistic, disciplinary, or condemnatory attitudes towards women seeking 
abortion services.446  
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Conclusions and perspectives for the future 
Policies and laws that act as barriers to the availability, accessibility, acceptability, and quality of 
sexual and reproductive health services remain an area of serious concern, worldwide. A critical 
analysis of the existing domestic legal framework in light of these standards is crucial for the further 
modification and advancement of these rights in practice. This chapter reveals that—in spite of its 
praise at the international level and the adoption of a less restrictive abortion law—Uruguay has fallen 
short of adopting a legal framework that complies with international standards and that guarantees 
effective access to abortion services.  

The liberalisation of access to abortion provided by the Uruguayan abortion law reflects not a de-
criminalisation of abortion, but an affirmation of abortion's illegality - except in certain circumstances. 
Abortion remains legally and conceptually a crime. The requirements set by the law not only violate 
the obligations to eradicate barriers, limiting women’s access to lawful services, but also result in 
inequities in access and create disproportionate risks for poor women, young women, ethnic 
minorities, and other women in vulnerable positions. After all, these women often do not have the 
resources—time, money, transportation means—and knowledge to face all the obstacles required 
by law.447 As a product of the over-medicalised model for abortion adopted by this law, women who 
seek abortions must involve gynaecologists, psychologists, and social workers in their reproductive 
decisions. Moreover, these barriers make access unduly burdensome for women who experience 
gender-based violence or sexual violations, and who are twice as likely to need abortion services as 
women who do not experience such violence.448 

The Uruguayan abortion law does not represent a lessening of control but rather a shift in the forms 
of control. It imposes subtler, more refined means of deploying power. Control over the abortion 
process is greatly enhanced: the multiple consultations, the mandatory multi-professional 
authorisation, the scrutiny of women’s private lives and all the burdensome requirements set by the 
law are clear indications of the extent of state control over women’s decisions. Women’s private 
sphere and decisions are subjected to extensive examination by social workers, psychologists, 
gynaecologists, the police (in cases of rape), and the courts (in cases involving minors). The law still 
provides for the regulation and supervision of women’s bodies and choices. Even when abortions are 
legally permitted, the locus of decision-making does not rest entirely with the woman. The over-
medicalisation of abortion effectively hinders access to legal abortion services, undermines women’s 
agency and, at its most extreme, continues to put women’s lives at risk by forcing them to resort to 
clandestine abortions.449 This legislative model, that continues to regulate the procedure as both a 
criminal matter and an overly-medicalized procedure, feeds abortion-related stigma, obstructing 

                                                
447 Observatorio Nacional en Género y Salud Sexual y Reproductiva. 2015. Salud sexual y reproductiva y servicios 

de aborto en Uruguay. MYSU. See also, Committee on the Elimination of Discrimination Against Women, 2016, List of 
Issues and Questions in Relation to the Combined Eighth and Ninth Periodic Reports of Uruguay, UN Doc. 
CEDAW/C/URY/Q/8-9/Add.1, para.72. 

448 World Health Organization, 2013, Violence against women: A ‘global health problem of epidemic proportions’. 
World Health Organization.   

449 Observatorio Nacional en Género y Salud Sexual y Reproductiva. 2015. Salud sexual y reproductiva y servicios 
de aborto en Uruguay. MYSU.; see also, Committee on the Elimination of Discrimination Against Women, List of Issues 
and Questions in Relation to the Combined Eighth and Ninth Periodic Reports of Uruguay, CEDAW/C/URY/Q/8-9/Add.1 
(2016), para.72. 
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access to safe, legal and accessible abortion care.450  

Fortunately, the shortcomings of the Uruguayan legal framework have reached the parliament, and 
a draft that eliminates many of the above-mentioned barriers has been submitted. In the wake of 
legal reform, it is important that law makers, as well as health and human rights advocates, follow 
these developments carefully, in order to keep compliance with the international human rights 
framework in mind. States parties should, after all, be guided by contemporary human rights 
instruments and jurisprudence, as well as by the most up-to-date international guidelines and 
protocols established by the UN agencies.  

The Uruguayan “harm-reduction” approach has been replicated in different countries, successfully 
reducing maternal mortality rates and promoting SRHR and gender equality. Although legal solutions 
are not so easily transplantable, Uruguay now has the chance to bring the abortion law in line with 
global human rights standards.  

 

  

                                                
450 World Health Organization, 2011. Unsafe abortion: Global and regional estimates of the incidence of unsafe 

abortion and associated mortality in 2008. Sixth Edition. World Health Organization.  
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Introduction 
South Africa stands out in the region for its robust rights framework on abortion, and it has been 
praised globally for the substantive protection given to reproductive rights in its 1996 Constitution, 
and its Choice on Termination of Pregnancy (CTOPA) Act, 92 of 1996. Albertyn notes that this 
transformed the legal framework for abortion from limited access, defined by race and class and 
policed by medical necessity and the criminal law, to a rights-based framework that allows for abortion 
on request.451 Whilst the Act undoubtedly represents a step in the right direction, 22 years have 
passed, and it demands a closer look in light of the most recent human rights standards.  

Removing the barriers to accessing abortion services is a crucial step towards the fulfilment of the 
right to sexual and reproductive health.452 The first step in that direction is—as Gruskin points out—
their “identification” and “careful analysis”, in order to proceed to their “subsequent modification 
through laws, policies and regulations that are consonant with human rights”.453 Accordingly, a critical 
analysis of the South African legal framework in light of human rights standards is essential for the 
further reform and advancement of this right in practice. Similarly to Chapter IV, this chapter will use 
a framework based on international human rights law—especially the recent General Comment No. 
22 (GC 22) and the General Comments of the African Commission—to discuss the aforementioned 
Act and amendment Bill, and whether the requirements contained therein form barriers to women’s 
access to reproductive health services, violating their basic rights.454 It will start with a brief overview 
of the international SRHR framework, so as to set the stage for the ensuing analysis of the South 
African CTOPA. 

This chapter aims to contribute to the South African debate on access to termination of pregnancy 
services by critically assessing to what extent the CTOPA complies with the international obligations 
assumed by the state. Furthermore, it intends to provide a human rights-based analysis of the Bill 
proposed by the African Christian Democratic Party. Since its adoption the CTOPA has been the 
target of many legal and political challenges. This amendment represents the latest challenge to the 
Act and although it was ultimately rejected by the Parliament, it shows a change in the strategies 
used by those opposing abortion that necessitates monitoring and analysis.455   

                                                
451 Albertyn, C., 2015. Claiming and defending abortion rights in South Africa. Revista Direito GV, 11(2), pp. 429-

454. 
452 Cottingham, J., Kismodi, E., Hilber, A.M., Lincetto, O., Stahlhofer, M., and Gruskin, S., 2010. Using human rights 

for sexual and reproductive health: improving legal and regulatory frameworks. Bulletin of the World Health 
Organization, 88, pp. 551-555. 

453 Cottingham, J., Kismodi, E., Hilber, A.M., Lincetto, O., Stahlhofer, M., and Gruskin, S., 2010. Using human rights 
for sexual and reproductive health: improving legal and regulatory frameworks. Bulletin of the World Health 
Organization, 88, pp. 551-555. 

454 UN Committee on Economic, Social and Cultural Rights, 2016, General Comment No. 22, Right to Sexual and 
Reproductive Health, UN Doc. E/C.12/GC/22.  

455 See for example, Cannold, L., 2002. Understanding and responding to anti-choice women-centred strategies. 
Reproductive Health Matters, 10(19), pp. 171-179; and Finer, L. and Fine, J.B., 2013. Abortion law around the world: 
progress and pushback. American Journal of Public Health, 103(4), pp. 585-589. 
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Human rights standards and legal barriers to accessing abortion services 

International standards 

In 1994, the International Conference on Population and Development (ICPD) transformed the 
existing discourse on reproductive health and rights from a strategy to meet demographic targets and 
control population growth to a more comprehensive and positive approach to sexuality and 
reproduction.456 Although the final conference documents failed to demand universal access to 
abortion services, the ICPD nonetheless stated that “in circumstances where abortion is not against 
the law, such abortion should be safe”.457 The ICPD recognised, in addition, that it is the responsibility 
of governments to legislate the matter and, when doing so, to translate international commitments 
into national laws and policies.458 The CEDAW Committee affirmed that states parties should also 
remove punitive measures for women who undergo abortion.459 

In March 2016, the Committee on Economic, Social, and Cultural Rights adopted a ground-breaking 
GC 22 on SRHR, aiming to assist State Parties with the implementation of their international 
obligations.460 GC 22 affirms that the right to sexual and reproductive health is an integral part of the 
right to health, that has enjoyed longstanding recognition based on already existing international 
human rights instruments.461 Furthermore, GC 22 contains four key components. It: (a) adopts a 
lifecycle approach, therefore not reducing sexual and reproductive health to ‘maternal health’; (b) 
recognises that sexual and reproductive health and rights (SRHR) are indivisible from, and 
interdependent on, other human rights; (c) rejects all forms of coercive practices in SRHR; and (d) 
recognises the particularly gendered experiences in SRHR, stating that due to women’s reproductive 
capacities the realisation of women’s right to sexual and reproductive health is essential to the 
realisation of the full range of their human rights. 

From very early on, UN bodies such as the CEDAW Committee have recognised that legal 
                                                

456 See generally, Garita, A., Moving toward sexual and reproductive justice: A transnational and multigenerational 
feminist remix, in Baksh, R., and Harcourt, W., eds., 2015, The Oxford Handbook of Transnational Feminist Movements. 
Oxford University Press; and UN International Conference on Population and Development, 1994a. Programme of Action 
of the International Conference on Population and Development. A/CONF.171/13. Available at 
http://www.policyproject.com/matrix/Documents/Cairo.htm>. Accessed 4 Sep 2018. 

457 Berer, M., The Cairo "compromise" on abortion and its consequences for making abortion safe and legal, in 
Reichenbach, L. and Roseman, M. eds., 2011. Reproductive health and human rights: the way forward. University of 
Pennsylvania Press, p.52. See also, UN International Conference on Population and Development, 1994, Programme of 
Action, para.8.25.  

458 Gruskin, S., Cottingham, J., Hilber, A.M., Kismodi, E., Lincetto, O., and Roseman, M.J., 2008. Using human rights 
to improve maternal and neonatal health: history, connections and a proposed practical approach. Bulletin of the World 
Health Organization, 86, pp. 589-593. 

459 UN Committee on the Elimination of Discrimination Against Women, 2014, Statement on Sexual and 
Reproductive Health and Rights: Beyond 2014 ICPD Review, UN Doc. CEDAW/C/2014/I/CRP. 

460 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 
Reproductive Health. UN Doc. E/C.12/GC/22. 

461 The General Comment refers to General Comment No. 14: The Right to the Highest Attainable Standard of Health 
(Article 12 of the Covenant) (2000), paras. 2, 8, 11, 16, 21, 23, 34 and 36. GC 22 the following documents as examples: 
Convention on the Elimination of All Forms of Discrimination against Women (1979), Article 12; Convention on the Rights 
of the Child (1989), Articles 17, 23~25 and 27; and Convention on the Rights of Persons with Disabilities (2006), Articles 
23 and 25.  

See also, the UN Committee on the Elimination of Discrimination Against Women (CEDAW), 1999. General 
Recommendation No. 24: Women and Health, paras.11, 14, 18, 23, 26, 29, 31(b); and the Committee on the Rights of the 
Child (CRC), General Comment No. 15: The right of the child to the enjoyment of the highest attainable standard of health 
(2013). 
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arrangements are key to realising SRHR and have cautioned countries about the harmful impact of 
“inadequate” laws.462 For example, in one of its concluding observations to Namibia, the Committee 
notes how the ‘inadequacy of the existing law on abortion contributed to the problem’ of high rates of 
maternal mortality due to unsafe abortions being carried out.463 For that reason, the UN bodies have 
recommended that states be proactive in the adoption of a legal framework on SRHR, recommending 
countries to adopt laws and policies to guarantee the exercise of SRHR.464 Importantly, the Lancet 
Commission on Women & Health emphasises the need for ‘an enabling social, legal, and regulatory 
environment’ to respond to women’s and girls’ health needs and rights.465 The Commission on the 
Status of Women, likewise, continues to demand that states strengthen their normative, legal, and 
policy frameworks.466 In this regard, GC 22 affirms that states have an obligation to adopt “appropriate 
legislative” measures in order to achieve the full realization of SRHR.467 

GC 22 determines that states have an obligation to repeal or eliminate laws, policies, and practices 
that criminalise, obstruct, or undermine individual’s or particular groups’ access to sexual and 
reproductive health facilities, services, goods, and information. This is considered to be a ‘core 
obligation’—one that is deemed two-fold in this analysis.468 

Obligation to reform laws that impede the exercise of the right to SRHR and 
immediate obligation to eliminate discrimination  

On one hand, GC 22 affirms that states are under an ‘immediate obligation’ to eliminate discrimination 
against individuals and groups, and to guarantee their SRHR.469 The GC outlines that the realisation 
of women’s rights and gender equality requires states to repeal or reform any discriminatory laws, 
policies, and practices in this area. The CEDAW Committee has also previously recommended taking 
steps toward the de-criminalisation of abortion, requiring countries to modify or repeal the existing 
abortion legislation in line with obligations assumed internationally.470 

The former Special Rapporteur on the Right to Health, Anand Grover, has argued that laws 
criminalising abortion ‘infringe women’s dignity and autonomy by severely restricting decision-making 
                                                

462 UN Committee on the Elimination of Discrimination Against Women, 1999, Report of the 20th and 21st Sessions, 
UN Doc. A/54/38/Rev.1 para. 228.  

463 UN Committee on the Elimination of Discrimination Against Women, 1997, Report of the 16th and 17th Sessions, 
UN Doc. A/52/38/Rev.1, para. 111. 

464 See e.g. UN Committee on the Elimination of Discrimination Against Women, 2015, Concluding Observations on 
the Fifth Periodic Report of Azerbaijan, UN Doc. CEDAW/C/AZE/CO/5, para. 33.  

465 Langer, A., Meleis, A., Knaul, F.M., Atun, R., Aran, M., Arreola-Ornelas, H., Bhutta, Z.A., Binagwaho, A., Bonita, 
R., Caglia, J.M., and Claeson, M., 2015. Women and health: the key for sustainable development. The Lancet, 386(9999), 
pp. 1165-1210. 

466 UN Commission on the Status of Women.2016. Report of the 60th Session’ UN Doc. E/2016/27-E/CN.6/2016/22 
11-15. 

467 Ibid, paras.33 and 45. 
468 CESCR, General Comment No. 22, para.49(a). 
469 Ibid, para.34. 
470 See e.g. UN Committee on the Elimination of Discrimination Against Women. 1996. Report of 15th Session. UN 

Doc. A/51/38 para. 131; UN Committee on the Elimination of Discrimination Against Women. 2016. Concluding 
Observations on the Combined Eighth and Ninth Periodic Reports of Haiti. UN Doc. CEDAW/C/HTI/CO/8-9 para. 33; UN 
Committee on the Elimination of Discrimination Against Women,.1994. Report of the 13th Session. UN Doc. A/49/38 para. 
492; UN Committee on the Elimination of Discrimination Against Women. 2007. Report of the 37th Session. UN Doc. 
CEDAW/C/SUR/CO/3 para. 30; UN Committee on the Elimination of Discrimination Against Women. 2013. Concluding 
Observations on the Combined Initial to Fifth Periodic Reports of Seychelles. UN Doc. CEDAW/C/SYC/CO/1-5 para. 35(c); 
and CESCR, General Comment No. 22, para.28. 
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by women in respect of their sexual and reproductive health’.471 Grover states that ‘[c]riminal laws 
penalizing and restricting induced abortion are the paradigmatic examples of impermissible barriers 
to the realization of women’s right to health and must be eliminated’.472 Along the same lines, GC 22 
lists laws that criminalize or restrict abortion as examples of laws that must be repealed by states.473 

Obligation to remove and refrain from enacting laws and policies that create barriers 
to accessing SRH services 

On the other hand, states are required to remove and refrain from enacting laws and policies that 
create barriers to accessing sexual and reproductive health services.474 GC 22 explicitly addresses 
states’ obligation to remove all barriers interfering with women’s access to reproductive health 
services.475 

Concretely, in relation to the tripartite typology in human rights, GC 22 establishes that the duty to 
respect requires states to refrain from interfering with individuals’ rights to exercise their sexual or 
reproductive health. Examples include limiting or denying access to health services and information, 
such as laws or practices that require third-party authorisation for access to abortion or contraception, 
amongst others.476 Under the obligation to protect, states must protect individuals’ SRHR from 
interference by third parties, such as private health clinics, or insurance companies that impose 
practical or procedural barriers to health services.477 The obligation to fulfil, requires that states take 
measures to eradicate practical barriers to the full realisation of SRHR, such as disproportionate 
costs and lack of physical or geographical access to sexual and reproductive healthcare.478 

Liberalising abortion laws undoubtedly represents a step forward, but (as the GC 22 affirms) all 
barriers must be removed, including legal barriers. As noted in LC v Peru by the CEDAW Committee, 
countries establish an appropriate legal framework that allows women to exercise their right to access 
abortion services.479 The Committee built on the considerations made by the European Court of 
Human Rights that read, ‘[o]nce the legislature decides to allow abortion, it must not structure its legal 
framework in a way which would limit real possibilities to obtain it’.480 

Furthermore, the UN Human Rights Committee notes: “in cases where abortion procedures may 
lawfully be performed, all obstacles to obtaining them should be removed”.481 For example, the latter 
has also called upon Argentina “to eliminate all procedural barriers that would lead women to resort 

                                                
471 UNCHR Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of 

physical and mental health (Anand Grover), 2011. Provisional Report of the Special Rapporteur. UN Doc. A/66/254, para. 
21. 

472 Ibid, paras.14-16. 
473 Ibid, paras.28, 34, 40, and 49(a)(e). 
474 CESCR, General Comment No. 22, para. 40. 
475 Ibid, para.28.  
476 Ibid, paras.40-41. 
477 Ibid, paras.42-43. 
478 Ibid, para.46. 
479 UN Committee on the Elimination of Discrimination Against Women. 2010. LC v. Peru, Communication No. 

22/2009 (4 Nov 2011). UN Doc. CEDAW/C/46/D/18/2008, para.8.17.  
480 Ibid.  
481 UN Human Rights Committee. 2000. Concluding Observations on Argentina. UN Doc. CCPR/CO/70/ARG; UN 

Human Rights Committee, 2015. Concluding Observations on The Former Yugoslav Republic of Macedonia’. UN Doc. 
CCPR/C/MKD/CO/3 para.11.  
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to illegal abortions that could put their lives and health at risk”.482 Moreover, the UN Special 
Rapporteur on Torture has indicated that the denial of legally available health services—such as 
abortion and post-abortion care—can cause tremendous and lasting physical and emotional suffering 
that can amount to torture or ill treatment.483 The UN bodies also set guiding standards for the future, 
asking states to ensure that no unduly burdensome restrictions to abortion services are adopted.484 

Evidence from the ground continues to confirm that restrictive abortion laws are proven to be 
associated with a high incidence of unsafe abortions and consequential negative health outcomes.485 
Abortions in these restrictive settings contribute significantly to maternal mortality rates and 
preventable deaths, worldwide.486 The de-criminalisation of abortion and the elimination of barriers 
in access thereto are therefore also crucial to ensure compliance with other core obligations set forth 
by the GC: the obligation to prevent unsafe abortions.487 

Regional standards 

In a regional setting, the Protocol to the African Charter on Human and Peoples' Rights on the Rights 
of Women in Africa (Maputo Protocol) is the first human rights instrument in the world to explicitly set 
forth the reproductive rights of women to medical abortion. Art 14(2)(c) of the Protocol recognises 
the right to medical abortion when pregnancy results from sexual assault, rape or incest, or when the 
continuation of a pregnancy endangers the health or life of the mother, or when there is danger to 
the life of the foetus.488 

This right is two-fold and represents the approach to SRHR promoted by women from the South. On 
one hand, the Protocol adopts the classic approach to abortion that subsumes it into negative rights—
such as privacy in the US context. In this interpretation, the right to abortion prohibits the state from 
interfering with a woman’s decision to have a safe abortion in the permitted circumstances. On the 
other hand, the Protocol innovates by understanding that abortion entails a positive obligation of the 
state to take steps to fulfil the realisation of the right. Along these lines, Article 26 of the Protocol 
enjoins states parties to adopt all necessary measures, including budgetary measures, to fulfil the 
rights guaranteed by the Protocol. State obligations arising from Article 14(2)(c) require 
implementation at the state level—not just in terms of merely recognising the grounds for abortion, 
but also by establishing the necessary infrastructure, including the dissemination of health 
information and provision of healthcare services for the termination of pregnancy under safe 

                                                
482 Ibid.  
483 UNCHR Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment (JE 

Méndez). 2011. Report of the Special Rapporteur. UN Doc. A/HRC/22/53. 
484 UN Committee on the Elimination of Discrimination Against Women, 2015, Concluding Observations on the 

Combined Seventh and Eighth Periodic Reports of Spain, UN Doc. CEDAW/C/ESP/CO/7-8, para.31. 
485 Singh, S., Sedgh, G., Bankole, A., Hussain, R. and London, S., 2012. Making abortion services accessible in the 

wake of legal reforms: A framework and six case studies. Guttmacher Institute. 
486 Ibid. 
487 UN Committee CEDAW 16th-17th Session para.49(e); and Berro Pizzarossa, L., 2018. Legal barriers to access 

abortion services through a human rights lens: the Uruguayan experience, Reproductive Health Matters, 26(52), p.1422664. 
488 Ngwena, C. and Durojaye, E., Strengthening the Protection of Sexual and Reproductive Health and Rights in the 

African Region through Human Rights: An Introduction, in Ngwena, C. and Durojaye, E., eds.. 2014. Strengthening the 
protection of sexual and reproductive health and rights in the African region through human rights. Pretoria University Law 
Press, p. 334.  
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conditions.489 

In clarifying states’ obligations under Article 14(2)(c ) of the Maputo Protocol, the African Commission 
explains, in General Comment 2 (GC 2)490, the relevance of equality and non-discrimination to the 
sexual and reproductive health and rights of women. In line with WHO’s definition, GC 2 defines 
‘health’ holistically, to include physical and mental wellbeing.491 It premises the right to 
contraception/family planning and abortion on the state obligation to ensure access to reproductive 
health services that are available, accessible, ethically and culturally acceptable, and of good 
quality.492 It calls on states to adopt a purposive interpretation of grounds for abortion, similar to the 
WHO Technical Guidance.493 Further, it notes that where risk to “mental health” is relied upon, it is 
not necessary to establish psychiatric evidence first. The GC requires that states ensure access to 
health services on a non-discriminatory basis, in ways that are physically and economically 
accessible, and in which information is accessible.494 

Echoing the UN standards on states’ obligations to realise rights, GC 2 explains that the duty to 
respect rights requires State Parties to refrain from hindering, directly or indirectly, women's rights, 
and to ensure that women are duly informed about family planning/contraception and safe abortion 
services.495 The duty to protect requires State Parties to take the necessary measures to prevent 
third parties from interfering with the enjoyment of women’s sexual and reproductive rights. It 
particularly cautions on the use of conscientious objection to hinder access to abortion services for 
women.496 The GC further explains that the duty to promote imposes an obligation on states parties 
to create legal, economic and social conditions that enable women to exercise their sexual and 
reproductive rights with regard to family planning/contraception and safe abortion, as well as to enjoy 
them. Regarding the duty to fulfil, it requires that States Parties adopt relevant laws, policies and 
programmes that ensure the fulfilment de jure and de facto of women’s sexual and reproductive 
rights, including the allocation of sufficient and available resources for the full realisation of those 
rights.497 

Ngwena et al have noted that GC 2’s human rights value “goes beyond providing states with guidance 
for framing their domestic laws, practices, and policies to comply with treaty obligations”; GC 2 is also 
“invaluable in educating all stakeholders - including healthcare providers, lawyers, policymakers, and 
judicial officers at the domestic level - about pertinent jurisprudence”.498 

                                                
489 Center for Reproductive Rights, 2010, Briefing Paper: Reproductive Rights Violations a Torture and Cruel, 

Inhuman or Degrading Treatment or Punishment: A Critical Human Rights Analysis. Available at 
<http://reproductiverights.org/sites/crr.civicactions.net/files/documents/TCIDT.pdf>. Accessed on 6 Jun 2018. 

490 African Commission, 2014. General Comment No. 2 on Article 14.1 (a), (b), (c) and (f), and Article 14. 2 (a) and 
(c), of the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa’. Adopted in the 
55th Ordinary Session in Luanda, Angola (28 April – 12 May 2014). 

491 Ibid, para.7. 
492 Ibid, para.28 
493 Ibid, para.30. 
494 Ibid, para.31 
495 Ibid, para.42 
496 Ibid, para.43. 
497 Ibid, para.44. 
498 Ngwena, C., Brookman‐Amissah, E., and Skuster, P., Human rights advances in women's reproductive health in 

Africa. International Journal of Gynaecology & Obstetrics, 129(2), 2015, pp. 184-187. 
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The South African legal framework 
Cook et al note that “[n]o society, no religion, no culture and no system of national law has been 
neutral about issues of human reproduction”.499 Indeed, SRHR—including access to safe and legal 
abortion services—are intimately connected with issues of gender justice and dignity.500 The 
developments in South Africa are no exception to this rule. This section will outline the country’s legal 
framework on the topic. 

The country has ratified all the relevant international human rights instruments that ground sexual 
and reproductive health as human rights, including the International Covenant on Economic, Social 
and Cultural Rights, the CEDAW, the International Covenant on Civil and Political Rights, and has 
signed and committed to implementing both the ICPD and Beijing Platform for Action. South Africa 
is also a party to the African Charter on Human and Peoples' Rights and the Protocol to the African 
Charter on Human and Peoples' Rights on the Rights of Women in Africa.  

Reproductive rights are warranted constitutional provision in the South African regime. The Bill of 
Rights mentions reproductive rights in two different sections. Section 12(2)(a) states that, “Everyone 
has the right to bodily and psychological integrity, which includes the right [...] to make decisions 
concerning reproduction,” and Section 27(1)(a) states, “Everyone has the right to have access to [...] 
healthcare services, including reproductive healthcare”.501 As discussed in Chapter I, sexual and 
reproductive health and rights are also interdependent and indivisible with other rights, namely 
dignity, equality, life and privacy also recognized in the South African Constitution,  

Two years after achieving democracy, South Africa passed the Choice on Termination of Pregnancy 
Act, 92 of 1996. The preamble of this act announces that it vindicates “the human value of dignity, 
the achievement of equality, security of the person, non-racialism and non-sexism, and the 
advancement of human rights and freedoms which underlie a democratic South Africa”.502 The law 
provides for abortion on request within the first 12 weeks of pregnancy. After the 12th week, up to 
and including the 20th week, the law requires consultation with one medical practitioner that needs 
to certify that: (i) the continued pregnancy would pose a risk of injury to the woman's physical or 
mental health; or (ii) a substantial risk exists that the foetus would suffer from a severe physical or 
mental abnormality; or (iii) the pregnancy resulted from rape or incest; or (iv) the continued pregnancy 
would significantly affect the social or economic circumstances of the woman.503 After the 20th week, 
the procedure requires consultation with two medical practitioners (or one medical practitioner and a 
registered midwife) that must be of the opinion that continuing the pregnancy: (i) would endanger the 
woman's life; (ii) would result in a severe malformation of the foetus; or (iii) would pose a risk of injury 
to the foetus.504 There are limitations in terms of the medical personnel authorised to provide abortion 
services, and the medical facilities in which such services can be provided. The CTOPA does not 
require a mandatory waiting period. The CTOPA does not remove all criminal penalties. Section 10 

                                                
499 Cook, R.J., Dickens, B.M. and Fathalla, M.F., 2003. Reproductive health and human rights: integrating medicine, 

ethics, and law. Clarendon Press, p.3. 
500 Siegel, R.B., 2006. Sex equality arguments for reproductive rights: their critical basis and evolving constitutional 

expression. Emory Law Journal 56, p. 815. 
501 Constitution of the Republic of South Africa Act No. 108 of 1996., Chapter 2. 
502 South Africa, The Choice on Termination of Pregnancy Act, 92 of 1996. 
503 See section 2 (1) of the Act. 
504 See section 2 (2) of the Act. 
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of the Act lists a number of offences relevant to ‘[a]ny person’ who does not comply with the provisions 
of the Act when providing an abortion.   

The passing of the CTOPA made South Africa a champion of SRHR in the region. The law granted 
access to safe and legal abortion, managing to substantially reduce maternal mortality and morbidity 
by 91 per cent in the initial years of implementation.505 

However, more than twenty years have passed and enthusiasm for the transformative potential of 
the CTOPA has faded. Albertyn points at the deep problems of implementation in South Africa, 
characterised by state inaction (e.g. failure to provide information, designate and staff clinics, and 
procure drugs) and an absence of formal rules (e.g. no guidelines or protocols are in place), as well 
as powerful and oppositional informal rules and practices (especially around stigma, moral 
judgments, and conscientious objection).506 For the period 2011-2013, the Sixth Confidential 
Enquiries into Maternal Deaths in South Africa indicated an alarming rate of illegal abortions and the 
South African government has identified ‘septic abortion’ as one of the most common causes of death 
among women.507 

The CTOPA has withstood many challenges, at both the judicial and legislative levels. As mentioned 
in the introduction, the latest challenge was a Bill proposed by Ms C Dudley of the African Christian 
Democratic Party, on 06 December 2017. The Bill—that was ultimately rejected by the National 
Assembly—proposed a series of amendments to the CTOPA. In summary, the proposed changes 
were related to: (a) the participation of additional professionals in the abortion process (a social 
worker must also participate); (b) the elimination of the possibility to seek an abortion if it would pose 
a risk of injury to the foetus; (c) the provision of mandatory counselling for women seeking abortion; 
(d) the new requirement for ultrasound examinations; and e) to repeal the Choice on Termination of 
Pregnancy Amendment Act, 2004 that provided—amongst other things—that midwives could 
terminate pregnancies up to the 12th week.508 

Legal barriers to accessing abortion services in South African law 

While the South African legal framework on SRHR and abortion signified an important step towards 
the realisation of the right to access abortion services, a closer look reveals a number of burdensome 
requirements that must be fulfilled in order to access these services. This section will analyse some 
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507 National Committee for Confidential Enquiries into Maternal Deaths, 2014, Saving Mothers 2011–2013: Sixth 
Report on Confidential Enquiries into Maternal Deaths in South Africa: short report. Available at 
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Accessed 7 Jan 2018. 
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of the requisites set by the South African current CTOPA, in light of the human rights standards 
discussed in the previous section. 

Besides the general obligations delineated above, the UN system has grappled with an extensive list 
of specific barriers and has provided clear guidelines to assist countries in 
enacting/modifying/repealing national laws so as to comply with their international obligations 
regarding SRHR. This section will briefly describe the requirements set out in the South African 
CTOPA, which one needs to meet in order to lawfully access abortion services, and will assess those 
requirements in light of human rights standards. Moreover, it will analyse the draft Bill filed by the 
African Christian Democratic Party and the requirements the Bill proposes to introduce.  

South Africa is not the only jurisdiction that report difficulties in translating the legal norms into 
effective access to service. In general, the World Health Organization (WHO) observes that laws, 
policies, and practices that restrict access to abortion services can deter women from seeking care 
and create a “chilling effect” for the provision of safe, legal services.509 These restrictions not only 
violate the obligations to eradicate barriers (as we saw in the previous section), limiting women’s 
access to lawful services, but they also result in inequities in access and create disproportionate risks 
for black, poor, young and other women in vulnerable positions. These women often do not have the 
resources—time, money, transportation means—and knowledge to face all the obstacles required 
by law.510 Moreover, these barriers make access unduly burdensome for women who experience 
gender-based violence or sexual violations, and who are twice as likely to need abortion services 
than women who do not experience such violence.511 The following subsections will assess four 
specific requirements, and the issue of obstruction to access posed by ‘conscientious objection’ in 
light of the abovementioned human rights standards. 

Counselling and access to unbiased information 

The ICPD states that reproductive healthcare includes access to information, education, and 
counselling on human sexuality, family planning and responsible parenthood.512 Likewise, General 
Comment 14 has framed the right to information on SRH as an essential component of the right to 
health.513 Moreover, GC 22 refers to the Report of the Special Rapporteur on the Right to Education 
and iterates that the realisation of SRHR necessitates that States Parties meet their obligations under 
other provisions of the Covenant, such as the right to accurate and scientific information.514 Equally, 
GC 2 of the African Commission emphasises the need for states to “ensure provision of 
comprehensive information and education on human sexuality, reproduction and sexual and 
reproductive rights”.515 Also, General Comment 1 of the African Commission urges states to 
                                                

509  World Health Organization, 2012. Safe abortion: technical and policy guidance for health systems. 2nd Edition. 
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512 ‘Programme of Action’ para.7.6. 
513 UN Committee on Economic, Social, and Cultural Rights, 2000, General Comment No. 14, The Right to the 
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“guarantee information and education on sex, sexuality, HIV, sexual and reproductive rights, which 
must be evidence-based, facts-based, rights based, non-judgemental and understandable in content 
and language”.516 It further requires “States to provide access to information and education, which 
should address all taboos and misconceptions relating to sexual and reproductive health issues, 
deconstruct men and women’s roles in society, and challenge conventional notions of masculinity 
and femininity”.517   

The CTOPA states that “The State shall promote the provision of non-mandatory and non-directive 
counselling, before and after the termination of a pregnancy” (Section 4). However, the Regulations 
Under The Choice On Termination Of Pregnancy Act, 1996 state that the medical personnel involved 
are legally mandated to inform women seeking abortions of: (a) available alternatives to the 
termination of her pregnancy; and (ii) the procedure for, and associated risks of, the termination of 
her pregnancy.518 The Regulations seem to override the provisions of the CTOPA, going beyond 
what is legally mandated by providing for a sort of mandatory counselling on these aspects, as the 
doctors are obliged to provide certain information (and omit other information).  

The Regulations require that women—in addition to giving their informed consent—are informed of 
the ‘associated risks’ of the termination of pregnancy. This has two major implications. Firstly, the 
CTOPA, and more notably the Regulations, present abortion—in contrast to the continuation of the 
pregnancy—as an exceptional and unhealthy procedure. Hence, whilst the decision to continue with 
pregnancy is construed as normal, natural, and unproblematic in the South African framework, the 
decision to terminate the pregnancy cannot be entrusted to women and requires the most careful 
thought—meriting not only the provision of informed consent but also this expanded 
advice/counselling instance.519 Sheldon notes that modern medicine has shifted fundamentally away 
from ‘doctor knows best’ paternalism: today patients are routinely trusted, and indeed expected, to 
make medical decisions for themselves.520 Pregnant women are not an exception to this fundamental 
legal principle, except when the issue at hand is the termination of that pregnancy.  

Secondly, undoubtedly, all individuals have the right to receive relevant, accurate and unbiased 
information prior to obtaining medical care, so that they can make sound decisions regarding 
treatment. The first point does not mean to indicate that women are not entitled to receive ‘evidence-
based, facts-based, and rights based’ information on any medical procedure they decide to undergo. 
However, abortion is a safe and legal medical procedure that does not require expanded counselling. 
The critique here lies in the legally mandated preference for maternity that requires medical personnel 
to inform about the health consequences of the abortion procedure but not those triggered by the 
continuation of pregnancy. This limitation on the information that doctors are legally obliged to 
provide—showing preference for one option over the other—neglects science-based information that 

                                                
516 See African Commission. 2012. General Comments on Article 14 (1) (d) and (e) of the Protocol to the African 

Charter on Human and Peoples’ Rights on the Rights of Women in Africa. Adopted during the 52nd Ordinary Session in 
Yamousoukuro, Cote de’lvoire (9-22 October 2012), para. 26.  

517 Ibid. 
518 Regulations Under the Choice on Termination Of Pregnancy Act, 1996. Available at <https://srhr.org/abortion-

policies/documents/countries/02-South-Africa-Choice-of-Termination-of-Pregnancy-Act-Regulation-168-1997.pdf>. 
Accessed 03 Jan 2019. 

519 Boyle, M., 2014. Re-thinking Abortion: Psychology, Gender and the Law. Routledge.  
520 Sheldon, S., 2015. The decriminalisation of abortion: An argument for modernisation. Oxford Journal of Legal 

Studies, 36(2), pp. 334-365. 



530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa
Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019 PDF page: 130PDF page: 130PDF page: 130PDF page: 130

 130 

evidences legally induced abortion to be markedly safer than childbirth.521 In fact, childbirth-related 
death is 14 times more likely than death resulting from abortion.522 Thus, this legally mandated 
preference for pregnancy violates states’ obligations to respect and protect SRHR, including the 
obligation to refrain from withholding information or providing inaccurate figures.523 In practice, this 
overemphasis of abortion-related risks may unduly influence women’s decisions. In the words of 
Rebecca Cook, “the role of health professionals is to give the individual decision-maker medical and 
other health-related information that contributes to the individual’s power of choice and does not 
distort or unbalance that power”.524 

Moreover, the Draft Bill proposed by the African Christian Democratic Party introduces the requisite 
of mandatory counselling and intends to amend the CTOPA in this direction. This requirement can 
be critiqued on two grounds. Firstly, scientific evidence indicates that: (a) pre-termination counselling 
is not wanted or needed by the majority of women, because they are already certain of their decision; 
and (b) policies aimed at mandatory pre-termination counselling would be a waste of resources and 
contrary to women’s wishes. Indeed, 84 per cent of women interviewed in a study conducted in the 
UK said they did not need counselling because they were already sure of their decision.525 In fact, 
there is extensive research indicating that most women make a decision on the outcome of an 
unsupportable pregnancy at the time of taking a pregnancy test or even before taking a pregnancy 
test.526  Secondly, the international human rights standards demand an elimination of this type of 
requirement. The CEDAW Committee, for example, has repeatedly denounced laws that provide for 
mandatory counselling, and considers them to be impermissible attempts to “restrict[ing] women’s 
access to abortion”.527 The Committee has insisted in its recommendations that such requirements 
should be repealed.528 As an example, the Committee urged Hungary to ensure access to safe 
abortion without subjecting women to mandatory counselling and a medically unnecessary waiting 
period, as recommended by the World Health Organization.529 

The WHO follows a similar line, considering that “[p]roviding information and offering counselling can 
be very important in helping the woman consider her options and ensuring that she can make a 
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decision that is free from pressure”. The WHO recognises that many women have made a decision 
to have an abortion before seeking care, and explains clearly that “this decision should be respected 
without subjecting a woman to mandatory counselling”. In the 2012 publication entitled Safe Abortion: 
Technical and Policy Guidance for Health Systems, the recommendation given by the WHO leaves 
no room for doubt: “[p]rovision of counselling to women who desire it should be voluntary, 
confidential, non-directive and by a trained person”.530 

Barriers in terms of authorised medical professionals and facilities 

The CTOPA requires the ‘consultation’ of medical professionals for cases where women seek 
abortion services after the 12th week of pregnancy. Within the 13th week, and up to the 20th week, 
the abortion service can only be provided if a medical practitioner is of the opinion that any of the four 
circumstances provided in Section 2 (1) (b) of the CTOPA are present.531 From 20 weeks’ gestation 
onwards, abortions are available under limited circumstances. In this last case, two medical 
practitioners, or a medical practitioner and a registered midwife, need to be of the opinion that 
continued pregnancy would endanger the woman’s life, pose a risk of injury, or result in severe 
malformation of the foetus. 

Additionally, Section 3 of the CTOPA lists requirements that the health facility needs to comply with 
in order to be authorised to provide abortions. This section states that termination of a pregnancy 
may take place only at a facility which: (a) gives access to medical and nursing staff; (b) gives access 
to an operating theatre; (c) has appropriate surgical equipment; (d) supplies drugs for intravenous 
and intramuscular injection; (e) has emergency resuscitation equipment and access to an emergency 
referral centre or facility; (f) gives access to appropriate transport, should the need arise for 
emergency transfer; (g) has facilities and equipment for clinical observation, and access to in-patient 
facilities; (h) has appropriate infection control measures; (i) gives access to safe waste disposal 
infrastructure; (j) has telephonic means of communication; and (k) has been approved by the Member 
of the Executive Council by notice in the Gazette. 

The CTOPA was amended by Act No. 38 of 2004 and expanded the list of medical personnel that 
can perform abortion. Termination of pregnancies of 12 weeks’ gestation or less can be performed, 
not only by a registered medical practitioner but also by a registered nurse or midwife who has 
completed the prescribed abortion training course. Abortions in the second trimester (13–20 weeks) 
can only be performed by a registered medical doctor. 

The CTOPA does not allow for self-managed abortion. As we pointed out above, the CTOPA imposes 
a series of penalties on “[a]ny person who does not comply with the provisions of the Act when 
providing an abortion”. This—as noted by Pickles—has been used to criminalise women who self-
induce abortions.532 
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In terms of human rights standards, the WHO considers that restrictions on the range of providers or 
facilities that are authorised to provide abortion reduce the availability of services and their equitable 
geographic distribution.533 There is extensive evidence showing that mifepristone and misoprostol 
capsules can be self-administered to safely induce a discrete and non-invasive medical abortion in 
pregnant women up to 12 weeks of gestation.534 Research shows that self-managed abortion with 
pills is very effective, safe and acceptable, reduces the visits to the clinic—hence the burden on 
women and services—and does not require specific training or specialisation expanding the range of 
personnel that can prescribe the drugs.535 Abortion after the 12th week entails a higher risk for 
pregnant woman, which grants the intervention of a trained professional but does not justify doctors’ 
interference in women’s healthcare decisions, which will be discussed in the following sections. 

These restrictions are—as it was stated above—a violation of the obligation of the state to guarantee 
SRHR. GC 22 is very clear in this regard, “[a]n adequate number of functioning healthcare facilities, 
services, goods and programs should be available to provide the population with the fullest possible 
range of sexual and reproductive healthcare”.536 Furthermore, the GC considers that ensuring the 
availability of trained medical and professional personnel and skilled providers, who are trained to 
perform the full range of sexual and reproductive healthcare services, is a critical component of 
ensuring availability. In the same vein, the African Commission has noted that states have the duty 
to remove restrictions that are not necessary for providing safe abortion services, such as the 
requirements for multiple signatures, approval by committees before an abortion can be performed, 
or restricting performance of an abortion to medical practitioners only.537 

The legal barriers mentioned above are exacerbated by the dire situation in terms of effective 
availability and accessibility to abortion services—and to health services generally. Despite the 
healthcare system reform and efforts to invest in the public sector, inequalities persist in terms of 
infrastructure and resources. Regarding the availability and accessibility to train medical personnel, 
nearly 83 per cent of the population relies on the public health system, yet the private healthcare 
sector employs the majority of healthcare professionals and spends nearly 6 times more, per 
patient.538 

In terms of the lack of sufficient health facilities, a recent report issued by Amnesty International 
indicates that only about 260 of the country’s 3,880 health facilities provide abortions. This number 
is not surprising, given the extensive list of requirements that facilities willing to provide these services 
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need to meet and the high number of conscientious objectors. Effectively, less than 7 per cent of all 
the medical facilities in the country are able and/or willing to provide an essential life-saving medical 
procedure.539 

As mentioned above, these requirements aggravate the already existing inequalities in society, and 
once again it is poor, rural, young and black women that bear a disproportionate burden for the lack 
of political will to realise the SRHR. People living in rural areas—representing 43.6% of the 
population—often experience the greatest adversities in accessing quality healthcare.540 It is reported 
that the multiple consultations that the process requires, and the long distance that some women 
need to travel to access the scarcely available medical facilities, can require up to 3,000 South African 
Rand (USD 240, approx.) and severely hamper access to safe abortion (both medical and 
surgical).541 Amnesty International reports that rural women are served by only 12 per cent of the 
country’s doctors and 19 per cent of the nurses.542 

In addition, second trimester abortions account for over 20% of abortions performed in South Africa, 
which is greater than other countries with legalised abortion.543 Delays due to inappropriate referrals, 
evidenced by women attending numerous facilities before obtaining an abortion, waiting periods of 
over two weeks, and difficulties locating a facility providing abortions, are concerning and have been 
singled out as factors contributing to this high rate.544 Concretely, women's access to abortion care 
services is being delayed by compromising their ability to access an earlier, less risky procedure.  

All these burdensome requirements—only specific medical personnel can provide abortion services, 
the service may require the intervention of more than one medical practitioner or midwife, and only 
special facilities that fulfil the long list of requisites can provide the service—force women to seek 
illegal and unsafe abortions. The existing requirements violate the state’s obligation to fulfil the SRHR 
which requires states to take measures to eradicate practical barriers to the full realisation of the right 
to sexual and reproductive health, such as disproportionate costs and lack of physical or geographical 
access to sexual and reproductive healthcare.545 Clearly, it also violates South Africa’s obligation to 
prevent unsafe abortions.  

Mandatory ultrasound  

Additionally, the Bill proposed by the African Christian Democratic Party demanded the addition of 
one more person (a social worker) to the process of terminating a pregnancy. Furthermore, it requires 
that women undergo an ultrasound before an abortion and states that health facilities can only 
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See also, Grossman, D., Constant, D., Lince, N., Alblas, M., Blanchard, K., and Harries, J., 2011. Surgical and 

medical second trimester abortion in South Africa: a cross-sectional study. BMC Health Services Research, 11(1), p. 224. 
544 Harries, J., Orner, P., Gabriel, M., and Mitchell, E., 2007. Delays in seeking an abortion until the second trimester: 

a qualitative study in South Africa. Reproductive Health, 4(1), p. 7. 
545 CESCR, General Comment No. 22, para. 46. 



530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa
Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019 PDF page: 134PDF page: 134PDF page: 134PDF page: 134

 134 

provide abortion services if they have such equipment. These additional ‘requirements’ worsen the 
already burdensome process.  

In terms of the research available, there is no evidence that routine ultrasound improves either the 
safety or the efficacy of abortion procedures.546 Thus, this new requirement not only has no sound 
rationale—evidence actually shows that it is not medically necessary and can add significantly to the 
cost of the abortion procedure547—, but it would place even more restrictions on the already small 
number of health facilities that can provide abortion. The Guttmacher Institute considers that, 
generally, such a requirement “appears to be a veiled attempt to personify the foetus and dissuade 
a woman from obtaining an abortion”.548 However, research on the effects of offering voluntary 
ultrasound viewing on women’s experience with abortion provides evidence that ultrasound viewing 
does not dissuade women from abortion.549 In summary, the requirement of an ultrasound in order to 
terminate a pregnancy does not have any deterrent effect; it only makes the procedure more costly 
in terms of money, decreases the number of medical facilities that can provide the service, and 
therefore poses further barriers, violating women’s rights.  

This proposed requirement cannot be reconciled with the obligation of the state to remove all barriers 
interfering with women’s access to comprehensive sexual and reproductive health services, goods, 
education and information.550 By passing a law that adds these—and the other—requirements, the 
South African government would be failing in its obligation to refrain from enacting laws and policies 
that create barriers to accessing sexual and reproductive services.551 GC 22 states that “the 
imposition of barriers to sexual and reproductive health information, goods and services” is an 
impermissible retrogressive measure.552 

Third party authorisation 

Furthermore, if the woman is seeking a late-term abortion, the CTOPA requires the intervention of 
two doctors, or a doctor and a midwife, in order for them to ‘authorise’ the abortion if, in their ‘opinion’, 
any of the three grounds is configured (Section 2 (I) (c)). This is a form of third-party authorization 
that women need to obtain prior to accessing the service. The CEDAW Committee’s General 
Recommendation 24 notes that conditioning women’s access to health services on the authorisation 
of husbands, partners, parents, or health authorities is a significant barrier to the pursuit of their health 
goals, deterring people from seeking and receiving the information and services guaranteed by 

                                                
546 See WHO guidelines and Royal College of Obstetricians and Gynaecologists. 2011. The Care of Women 

Requesting Induced Abortion: Evidence-based Clinical Guideline Number 7. Available at  
<https://www.rcog.org.uk/globalassets/documents/guidelines/abortion-guideline_web_1.pdf>. Accessed 6 Nov 2017. 

547 Guttmacher Institute ‘State policies in brief: requirements for ultrasound’. Available at 
<http://www.guttmacher.org/statecenter/spibs/spib_RFU.pdf>. 

548 Guttmacher Institute ‘State policies in brief: requirements for ultrasound’. 
549 Upadhyay, U.D., Kimport, K., Belusa, E.K., Johns, N.E., Laube, D.W., and Roberts, S.C., 2017. Evaluating the 

impact of a mandatory pre-abortion ultrasound viewing law: A mixed methods study. PloS one, 12(7), p. e0178871. 
550 CESCR, General Comment No. 22, paras. 28 and 34.  
551 Ibid para. 40. 
552 Ibid para. 38. On retrogressive measures and abortion see Cabrera, O. and Reingold, R., De la teoría a la 

práctica. La aplicabilidad del principio de no regresividad para proteger avances en la liberalización del aborto in Bergallo, 
P., Jaramillo Sierra, I., Vaggione, J. eds. 2018. El aborto en América Latina: Estrategias jurídicas para luchar por su 
legalización y enfrentar las resistencias conservadoras. Siglo XXI Editores.  
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law.553 The UN bodies have repeatedly called for the requirement’s elimination, and GC 22 explicitly 
requires its prohibition.554 

The Bill proposed by the African Christian Democratic Party added one more person (a social worker) 
that needs to authorise the termination of pregnancy for cases in which the decision is made for 
social or economic reasons. According to the arguments posed by the proponents of the Bill, “a social 
worker’s expertise is [going to be] offered before a pregnancy is terminated for social or economic 
reasons”.555As argued above, the introduction of another professional that needs to authorise the 
termination of the pregnancy aggravates an already uphill battle. This additional requirement feeds 
into the stereotype of women as irrational decision makers, incapable of making their own decisions, 
and is based on the harmful understanding that the state, the doctors, and/or the social workers know 
better than the women themselves about what they really want and need in matters of sexual and 
reproductive health and rights.556 

This requirement enables doctors to act as ‘gate-keepers’—in the sense used by Halliday—, who 
control access to abortion and hold significant influence in determining what medical treatment is 
acceptable during pregnancy/birth.557  

The prerequisite is, in other words, contrary to the obligations set by both the regional and 
international legal frameworks. Indeed, GC 22 states that violations of the obligation to respect occur 
when states impose legal barriers that undermine SRHR, and states’ failure to take the measures 
necessary to eradicate such barriers is seen as a violation of the right to fulfil.558 Equally, the African 
Commission urges states to remove barriers that are not necessary to ensure access to safe abortion 
services.559 

‘Conscientious objection’ 

The CTOPA does not include any provision explicitly regulating the exercise of conscientious 
objection (CO), which is seen as one of the shortcomings of the framework.560 Nonetheless, as 
Ngwena pointed out, Section 15 of the South African Constitution of 1996, which inter-alia guarantees 
the right to freedom of conscience, implicitly accommodates the right to conscientious objection to 

                                                
553 UN Committee on the Elimination of Discrimination Against Women.1999. General Recommendation No. 24, 

Women and Health. A/54/38/Rev.1 para. 14. 
554 UNCHR Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of 

physical and mental health (Anand Grover), 2011. Provisional Report of the Special Rapporteur. A/66/254, para. 55; UN 
Committee on the Elimination of Discrimination Against Women. 2015. Concluding observations on the combined fifth and 
sixth periodic reports of Slovakia. CEDAW/C/SVK/CO/5-6, para. 31. 

CESCR, General Comment No. 22, paras. 40-41. 
555 Choice on Termination of Pregnancy Amendment Bill (B34-2017). Available at <https://pmg.org.za/bill/748/>.  
556 Siegel, R.B., 2007. The New Politics of Abortion: An Equality Analysis of Woman-Protective Abortion 

Restrictions. University of Illinois Law Review, p. 991.  
557 Halliday, S., 2016. Autonomy and pregnancy: a comparative analysis of compelled obstetric intervention. 

Routledge, p. 172. 
558 CESCR, General Comment No. 22, paras. 57 and 63.  
559 African Commission, General Comment No. 2, para 60. 
560 Ngwena, C., 2003. Conscientious objection and legal abortion in South Africa: delineating the parameters. Journal 

for Juridical Science, 28(1), pp.1-18. 
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abortion.561 This is not an absolute right, but is subject to accommodating women’s constitutional 
rights and international human rights.562 

However, there are no clear guidelines to regulate the exercise of this right, and this hinders access 
to abortion services by reducing the number of medical personnel and facilities that effectively provide 
these services.563 In fact, a qualitative study by the WHO on abortion services in the Western Cape 
showed that, “Providers’ reluctance to be involved in different aspects of abortion provision led to 
complex and fragmented levels of service provision in many healthcare facilities.’564 

Even more problematic is the lack of clear conceptualisation on behalf of the state, and the lack of 
understanding on behalf of the medical personnel of what constitutes conscientious objection. 
Conscientious objection is being used in an “ad hoc, unregulated and at times incorrect” manner, as 
a means to oppose abortion on very broad grounds—similar to the civil disobedience reported in 
Uruguay565—, resisting the application of the law; objection therefore becomes an all-encompassing 
opportunity for non-participation in abortion services.566 Furthermore, the right to refuse to provide 
abortion services applies only to the abortion procedure. Therefore, medical personnel that are not 
directly involved with the abortion procedure cannot invoke conscientious objection as a reason to 
deny assistance to a woman seeking abortion services.567 More importantly, in terms of the 
constitutional right of all South Africans to emergency healthcare, conscientious objection cannot be 
used to refuse the provision of post-abortion and/or emergency services related to induced or 
spontaneous abortion.568 

As Fiala and Arthur highlight, reproductive health is the only field in medicine where societies 
worldwide accept freedom of conscience as a valid argument to limit a patient’s right to a legal 
medical treatment.569 In practice, the (ab)use of conscientious objection prevents patients from 
receiving accurate, scientific, and unbiased information about their options, and thus inhibits their 
ability to access such care.570 

The WHO states that healthcare professionals who claim conscientious objection must refer the 
woman to another willing and trained provider in the same, or another easily accessible, healthcare 

                                                
561 Constitution of the Republic of South Africa Act No 108 of 1996. 
562 Ngwena, C.G., 2014. Conscientious Objection to Abortion and Accommodating Women's Reproductive Health 

Rights: Reflections on a Decision of the Constitutional Court of Colombia from an African Regional Human Rights 
Perspective. Journal of African Law, 58(2), pp. 183-209. 

563  Harries, J., Cooper, D., Strebel, A., and Colvin, C.J., 2014. Conscientious objection and its impact on abortion 
service provision in South Africa: a qualitative study. Reproductive Health, 11(1), p. 16. 

564 World Health Organization.2010. What health-care providers say on providing abortion care in Cape Town, South 
Africa: findings from a qualitative study. Available at 
<http://www.who.int/reproductivehealth/publications/unsafe_abortion/rhr_hrp_10_18/en/>. Accessed 14 Dec 2019. 

565 See Cabal, L., Olaya, M.A., and Robledo, V.M., 2014. Striking a balance: conscientious objection and 
reproductive health care from the Colombian perspective. Health and Human Rights, 16(2), pp. E73-83. 

566  Harries, J., Cooper, D., Strebel, A., and Colvin, C.J., 2014. Conscientious objection and its impact on abortion 
service provision in South Africa: a qualitative study. Reproductive Health, 11(1), p. 16. 

567 See Greater Glasgow Health Board v Doogan and Another [2014] UKSC 68; see also, African Commission, 
General Comment No. 2, para 60. 

568 Morroni, C., Buga, G., and Myer, L., 2006. More about....: understanding aspects of the termination of pregnancy 
legislation. Continuing Medical Education, 24(1), pp. 37-38. 

569 Fiala, C. and Arthur, J.H., 2014. “Dishonourable disobedience” – Why refusal to treat in reproductive healthcare 
is not conscientious objection. Woman - Psychosomatic Gynaecology and Obstetrics, 1, pp. 12-23. 

570 Weitz, T.A. and Fogel, S.B., 2010. The denial of abortion care information, referrals, and services undermines 
quality care for US women. Women's Health Issues, 20(1), pp. 7-11. 
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facility. Where referral is not possible, the health-care professional who objects, must provide safe 
abortion to save the woman’s life, to prevent serious injury to her health, and to provide urgent care 
when women present with complications from an unsafe or illegal abortion.571  

All in all, the South African lack of guidelines, monitoring and accountability mechanisms with regard 
to the exercise of CO clashes with the obligations assumed at the international level. Firstly, the 
obligation to protect the SRHR requires states to prohibit and prevent private actors from imposing 
practical or procedural barriers to health services.572 In this regard, states must organise health 
services in a manner that ensures that “the exercise of conscientious objection by health 
professionals does not prevent women from obtaining access to health services”.573 Secondly, the 
CEDAW Committee clarified that “if health service providers refuse to perform such services based 
on conscientious objection, measures should be introduced to ensure that women are referred to 
alternative health providers”.574 According to GC 22, states must appropriately regulate this practice 
to ensure that it does not inhibit anyone’s access to sexual and reproductive healthcare, including by 
requiring referrals. Additionally, this referral must be done to an accessible provider that is capable 
of, and willing to, provide the services being sought.575 And thirdly, states must guarantee access to 
abortion services in urgent or emergency situations.576 The South African framework—or lack 
thereof—does not meet any of these standards. 

The Department of Health is drafting new guidelines on abortion and it has reconceptualised 
conscientious objection as “obstruction of access”.577 This could signal a change in the way 
healthcare providers use the objection and improve accountability. However, as of the finalisation of 
this thesis, such document had not been approved.  

Conclusions and perspectives for the future 
Policies and laws that act as barriers to the availability, accessibility, acceptability, and quality of 
SRHR remain a serious area of concern, worldwide.578 In September 2016, a group of experts from 
the UN reiterated that “[r]estrictive legislation which denies access to safe abortion is one of most 
damaging ways of instrumentalising women’s bodies and a grave violation of women’s human 
rights”.579 

                                                
571 World Health Organization, para 4.2.2.5. 
572 CESCR, General Comment No. 22, paras 43 and 63. 
573 UN General Assembly. 2011. Report of the Office of the United Nations High Commissioner for Human Rights 

on Practices in Adopting a Human Rights-based Approach to Eliminate Preventable Maternal Mortality and Morbidity. 
A/HRC/18/27, para. 30. 

574  CEDAW Committee, General Recommendation No. 24, chap. I.  
575 CESCR, General Comment No. 22, paras 43 and 63. 
576 Ibid. 
577 Nabaneh, S., Stevens, M. and Berro Pizzarossa, L. 2018. Let’s call ‘conscientious objection’ by its name: 

Obstruction of access to care and abortion in South Africa. OxHRH Blog. Available at <http://ohrh.law.ox.ac.uk/lets-call-
conscientious-objection-by-its-name-obstruction-of-access-to-care-and-abortion-in-south-africa>. Accessed 12 Dec 2018. 

578 Cottingham, J., Kismodi, E., Hilber, A.M., Lincetto, O., Stahlhofer, M., and Gruskin, S., 2010. Using human rights 
for sexual and reproductive health: improving legal and regulatory frameworks. Bulletin of the World Health 
Organization, 88, pp. 551-555. 

579 Statement by Alda Facio, Chair-Rapporteur of the Working Group on the issue of discrimination against women 
in law and in practice; Dainius Pūras, UN Special Rapporteur on the right of everyone to the enjoyment of the highest 
attainable standard of physical and mental health; Juan E. Méndez, UN Special Rapporteur on torture and other cruel, 
inhuman or degrading treatment or punishment; and Dubravka Šimonović, UN Special Rapporteur on violence against 
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This chapter shows the urgent call for vigilance and modernisation that the CTOPA and the proposed 
amendment elicit. There is no contention, in terms of the international obligations assumed by the 
South African State: it must repeal or reform laws that impede the exercise of SRHR—including laws 
that criminalise or restrict access to abortion services—, and it is required to remove and refrain from 
enacting laws and policies that create to accessing SRHR services. As discussed above, a critical 
analysis of the existing framework and the potentially upcoming law reforms is key, to ensure that 
the state complies with its obligations in the international sphere and effectively ensures women’s 
access to abortion services. 

This chapter reveals that—in spite of its acclaim at the international level, and the adoption of a 
praiseworthy law on abortion—South Africa has fallen short of adopting a legal framework that 
complies with international standards and guarantees effective access to abortion services. Although 
more than 20 years have passed since the enactment of the CTOPA, women still face serious barriers 
in access to lawful services, endangering their health and lives. 

The proposed amendment Bill analysed in this chapter was rejected by the National Assembly Public 
Health Committee in May, and by the Parliament in September 2018. The report presented by the 
Committee stated that “[t]he Committee [National Assembly Public Health Committee] was 
unanimous in the view that the Bill was fatally flawed, not practical and would place huge financial 
burden on the Department of Health, which was already under-staffed and faced financial challenges 
– if the Bill was not implementable, there was no value in passing the legislation”.580 The decision 
also indicated that “[f]rom a constitutional perspective, the proposed Bill places an unnecessarily 
heavy burden on those who wish to terminate pregnancy”.581  

Although this represents a positive development that rejects the imposition of extra barriers to 
accessing abortion services, it is important that law makers, as well as health and human rights 
advocates, follow these kinds of initiatives carefully, in order to keep compliance with the international 
human rights framework in mind. Scholars report that anti-abortion activism has adopted a new so-
called “women centred” agenda that, given their lack of success in outlawing abortion completely, 
now supports the imposition of burdensome barriers that effectively erode women’s access to the 
legally recognised right.582  Indeed, the draft  Bill fits a pattern observed by the literature, in which 
those opposing abortion use the tactic of introducing several burdensome requirements in order to 
“protect” or “empower” women.583 A shift has been noted in the South African context, from a direct 

                                                
women; see OHCHR, 2016. “Unsafe abortion is still killing tens of thousands women around the world – UN rights experts 
warn” (28 September 2016). Available at 
<http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=20600&LangID=E>. Accessed 12 Set 2018. 

580 South African Parliament. 2018. National Assembly Portfolio Committee on Health, Session 09 May 2018. 
Available at <pmg.org.za>. Accessed 01 Jul 2018. 

581 South African Parliament. 2018. National Assembly Portfolio Committee on Health, Session 09 May 2018. 
Available at <pmg.org.za>. Accessed 01 Jul 2018. 

582 See, for example, Cannold, L., 2002. Understanding and responding to anti-choice women-centred strategies. 
Reproductive Health Matters, 10(19), pp. 171-179. 

Finer, L. and Fine, J.B., 2013. Abortion law around the world: progress and pushback. American Journal of Public 
Health, 103(4), pp. 585-589. 

583 Yamin, A.E. and Bergallo, P., 2017. Narratives of Essentialism and Exceptionalism: The Challenges and 
Possibilities of Using Human Rights to Improve Access to Safe Abortion. Health and Human Rights, 19(1), p. 1-11. See MP 
Cheryllyn Dudley’s (promotor of the Bill) statement on the ‘empowering’ intention of the amendment in EWN, ‘Amendment 
to abortion law is about empowering women’. Available at <http://ewn.co.za/2017/12/08/amendment-to-abortion-law-about-
empowering-women>. Accessed 01 Jul 2018. 
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attack on the core right to abortion to attempts to narrow the ambit of women’s reproductive choice.584 
States Parties should be guided by contemporary human rights instruments and jurisprudence, as 
well as by the most up-to-date international guidelines and protocols established by the UN agencies, 
and must remain vigilant of initiatives that undermine women’s rights to sexual and reproductive 
health. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
584 Albertyn, C., 2015. Claiming and defending abortion rights in South Africa. Revista Direito GV, 11(2), pp. 429-

454. 
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You either break 
the paradigm, or 

the paradigm 
will break you.

Marta Lucia Cuellar 

V - A Colombian mother, Ms. Marta Lucia Cuellar, advocating before the Colombian 
Congress on behalf of marriage equality. (18 Apr 2013). 

Available at <http://www.youtube.com/watch?v=kXx7BhNrIO0&feature=player_embedded>. 
Accessed 21 Sep 2018.
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Abortion, Gender Stereotypes 
and International Human 

Rights Law
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How do we recognize the 
shackles that tradition has 

placed upon us? 
For if we can recognize 

them, we are also able to 
break them.

Franz Boas VI

VI - Boas, F., 1982. Race, language, 
and culture. University of Chicago Press.
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Introduction 
The international community has long acknowledged that stereotyping constitutes an obstacle to the 
full realisation of human rights, and its analysis has increasingly gained space as a human rights 
topic. In 2013, a report Commissioned by the Office of the United Nations High Commissioner for 
Human Rights (OHCHR) noted that the previous years had seen a significant increase in the amount 
of attention paid by UN human rights mechanisms to these issues.585 This increased attention 
responds to the fact that, although there has been indubitable progress in the field of formal equality, 
gender stereotypes remain—as noted by the American journalist and public intellectual, Walter 
Lippmann—as the “fortress of our tradition”586, and they hinder the recognition, exercise and 
enjoyment of women’s human rights.587 

Stereotypes are ubiquitous, yet oftentimes invisible; in the words of Lippmann, they are the “subtlest 
and most pervasive of all influences”.588 And they are particularly dangerous when they are translated 
into legal norms. The starting point of this chapter is that those “oversimplified assumptions”—as UN 
Women calls gender stereotypes589—about how people are and how people should be, are 
oftentimes written into laws. This chapter will draw on Balkin's work on the power of law in the 
proliferation of truth: “[w]hat law does, and can do, is proliferate ideas, concepts, institutions and 
forms of social imagination […] Law has the opportunity to do this because of its status as law, 
because it is intertwined with, supports and is supported by the power and authority of the state”590, 
to highlight how the law helps construct stereotyped ideas of how women and men should be and 
should behave.  Undoubtedly the law shapes people’s behaviour, sometimes “construct[ing] their 
very beings”591, and it therefore has the power to give legal force to gender stereotypes.  

Gender stereotypes can be tantamount to human rights violations, and they therefore need to be 
identified and eradicated. As stated by Cook & Cusack, unless wrongful stereotyping is identified as 
a social harm and a human rights violation, it will not be possible to determine its treatment and 
pursue its eradication.592 In other words, the ability to fight stereotypes is contingent on carefully 
identifying and analysing them. 

Consequently, the prevailing and harmful nature of gender stereotypes demands that we find legal 
norms that are available and appropriate for tackling such stereotypes. Along these lines, this chapter 
argues that the Convention on Elimination of all forms of Discrimination Against Women provides an 
                                                

585 UN OHCHR. 2013. Gender Stereotyping as a Human Rights Violation (Commissioned Report). Available at 
<http://www.ohchr.org/Documents/Issues/Women/WRGS/2013-Gender-Stereotyping-as-HR-Violation.docx>. Accessed 
18 Jul 2016.  

586 Lippman, W., 1992. Public Opinion. BN Publishing. Available at 
<http://wps.pearsoncustom.com/wps/media/objects/2429/2487430/pdfs/lippmann.pdf>. Accessed 18 Jul 2016.  

587 UN OHCHR. 2013. Gender Stereotyping as a Human Rights Violation (Commissioned Report). Available at 
<http://www.ohchr.org/Documents/Issues/Women/WRGS/2013-Gender-Stereotyping-as-HR-Violation.docx>. Accessed 
18 Jul 2016. 

588 Lippman, W., 1992. Public Opinion. BN Publishing. Available at 
<http://wps.pearsoncustom.com/wps/media/objects/2429/2487430/pdfs/lippmann.pdf>. Accessed 18 Jul 2016. 

589 UN Women. 2011. Countering Gender Discrimination and Negative Gender Stereotypes: Effective Policy 
Responses. Available at <http://www.unwomen.org/en/news/stories/2011/7/countering-gender-discrimination-and-
negative-gender-stereotypes-effective-policy-responses>. Accessed 15 Jul 2018. 

590 Balkin, J.M., 2003. The proliferation of legal truth. Harvard Journal of Law & Public Policy, 26(5), pp. 101-113. 
591 Bibbings, L., 2013. Feminist perspectives on criminal law. Routledge. 
592 Cook, R. and Cusack, S., 2011. Gender stereotyping: transnational legal perspectives. University of Pennsylvania 

Press, p.40. 
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invaluable framework for dismantling gender stereotypes. The importance of the CEDAW, and the 
elaboration done by the Committee, is two-fold. Firstly, it affirms that states have an obligation to 
eradicate gender stereotypes, and it has worked extensively to unveil the most pervasive 
stereotypes. Secondly, it recognises the power of legal structures in the perpetuation of gender 
stereotypes and urges states to undertake legal reform efforts.  

The guiding aim of this chapter is to analyse the scope and content of the obligation stemming from 
the articulation of Articles 2 and 5 of the CEDAW (the eradication of harmful stereotypes from 
domestic laws). I do this by analysing the way in which this obligation has been interpreted by the 
CEDAW Committee throughout the years. This chapter analyses: (i) general recommendations; (ii) 
recommendations stemming from the periodic review procedure; and, (iii) individual communications. 
I have compiled and analysed the recommendations made by the Committee since its inception 
(1983) until 2016, using the database of the Office of the Human Rights Commissioner (available at 
<https://tbinternet.ohchr.org/SitePages/Home.aspx>).593 

This chapter is structured in three parts. Firstly, it will introduce the conceptual framework on 
stereotypes and explain the role of the law in the creation, perpetuation and potential eradication of 
gender stereotypes. Secondly, it will analyse the obligation for states to eradicate gender stereotypes 
under Article 5. It will also specifically engage with the obligation to undertake legal reform in this line, 
as stated in Article 2 (f). It will use the extensive work done by the CEDAW Committee to discuss the 
scope and content of this obligation. Thirdly, it will conclude by discussing the potential of the 
framework and its shortcomings.  

All in all, the overall goal of this chapter is to explore the manner in which the CEDAW—and the 
elaboration of the obligation to eradicate gender stereotypes done by the Committee—can inform 
scholars, human rights activists, and in particular law makers in their task to advise, monitor or 
spearhead law reform processes to comply with the human rights obligations and build on non-
stereotyped identities.   

The findings of this chapter will inform the analysis done in Chapters VIII and IX of the Uruguayan 
and South African laws and parliamentary debates on abortion.  

What are gender stereotypes? 
Fredman argues that a useful way of examining the continuing disadvantage of women is to identify 
the stereotypes which have been central to women’s legal and social subordination. These 
stereotypes have roots which stretch deep into the history of ideas, yet continue to influence the legal 
and social structure of modern society, even in the face of formal equality and fundamental changes 
in the political and economic context.594 But what are stereotypes? 

                                                
593 The first session available online is the 2nd Session held in 1983.  
594 Fredman, S., 1997. Women and the Law. Oxford Clarendon Press. 
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Figure 8 – Stereotypes. Adjusted from Stangor, C. ed., 2000. Stereotypes and prejudice: Essential readings. Psychology 
Press and McGarty, C., Yzerbyt, V.Y. and Spears, R. eds., 2002. Stereotypes as explanations: The formation of meaningful 
beliefs about social groups. Cambridge University Press. 

 

The OHCHR defines “gender stereotyping” as the “practice of ascribing to an individual woman or 
man specific attributes, characteristics, or roles by reason only of her or his membership in the social 
group of women or men”.595 Cook & Cusack define “stereotype” as a “generalized view or 
preconception about attributes or characteristics that are or ought to be possessed by, or the roles 
that are or should be performed by, members of a particular social group”.596 Basically, stereotypes 
are concerned with the social and cultural construction of the gender binary and of women and men, 
due to their perceived different physical, biological, sexual and social functions.597   

This piece will build on the overall ideas of Cook & Cusack and on their definition of ‘stereotype’.598 
The authors propose a four-component definition that includes sex stereotypes, sexual stereotypes, 
sex role stereotypes and compounded stereotypes. Sex stereotypes refer to the views on the physical 
(including biological) attributes or characteristics possessed by men or women; for example, the view 

                                                
595 UN OHCHR. 2013. Gender Stereotyping as a Human Rights Violation (Commissioned Report). Available at 

<http://www.ohchr.org/Documents/Issues/Women/WRGS/2013-Gender-Stereotyping-as-HR-Violation.docx>. Accessed 
18 Jul 2016. 

596 Cook, R. and Cusack, S., 2011. Gender stereotyping: transnational legal perspectives. University of Pennsylvania 
Press, p. 9. 

597 Cook, R. and Cusack, S., 2011. Gender stereotyping: transnational legal perspectives. University of Pennsylvania 
Press, p. 21. 

598 Cook, R. and Cusack, S., 2011. Gender stereotyping: transnational legal perspectives. University of Pennsylvania 
Press, p. 25 - 30. 
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that “men are physically stronger than women”.599 Sexual stereotypes endow men/women with 
specific sexual characteristics or qualities that play a role in sexual attraction and desire, sexual 
initiation and intercourse, sexual intimacy, sexual possession, transactional sex and sexual 
objectification and exploitation; they refer to the “sexual interaction between men and women”.600 Sex 
role stereotypes describe a normative or statistical view regarding the appropriate roles or behaviour 
for men and women.601  Lastly, Cook and Cusack refer to compounded stereotypes: meaning gender 
stereotypes that interact with other forms of stereotypes to produce beliefs about subgroups within 
the categories of men and women. The focus will be placed on what Cook and Cusack name “sex 
roles stereotypes”, which can also be conceptualised as gender norms.  

Why do we stereotype? 

Figure 9 - Hilton, J.L. and Von Hippel, W., 1996. Stereotypes. Annual review of psychology, 47(1), pp. 237-271. 

 

Stereotyping is not inherently problematic, and there are various legal and psychological reasons not 
to advocate for its absolute elimination.602 They perform important cognitive functions, providing 
predictability, and they help to process the social complexity of the surrounding world. What is more, 
all legal systems are constructed on classifications and generalisations.603 Stangor explains that 
“[s]ocial categorization occurs when, rather than thinking about another person as a unique individual, 
we instead think of the person as a member of a group of people, for instance, on the basis of their 
physical characteristics or other types of categories”.604 Gender stereotyping—and stereotyping more 
generally—operates at the subconscious level and is frequently accepted as a culturally “normal” 
aspect of our lives.605 

                                                
599 According to the authors, International Law has perpetuated sex stereotypes of women as weak, vulnerable, and 

fragile, and as a result, it has developed a strong protective streak that has produced a certain category of person. See 
Cook, R. and Cusack, S., 2011. Gender stereotyping: transnational legal perspectives. University of Pennsylvania Press, 
p. 25. 

600 Cook and Cusack., p. 27. 
601 Cook and Cusack., p. 28.  
602 Brems, E., and Timmer, A., Introduction in Brems, E. and Timmer, A. eds., 2016. Stereotypes and Human Rights 

Law. Intersentia, p. 30.   
603 Brems and Timmer., p. 3. Cook and Cusack., p. 14. 
604 Stangor, C. ed., 2000. Stereotypes and prejudice: Essential readings. Psychology Press. 
605 Cook and Cusack., p.41. See also Heilman, M.E., 2001. Description and prescription: How gender stereotypes 

prevent women's ascent up the organizational ladder. Journal of Social Issues, 57(4), pp. 657-674. 
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Stereotypes have both descriptive and normative content, and these two go hand in hand; as 
illustrated by Brems & Timmer, remarks like “women are homemakers” and “women should be 
homemakers” lie together.606 That is, gender stereotypes denote not only differences in how people 
are, but also norms about behaviours and how people should be. It is important to note that there is 
a great deal of overlap between the content of the prescriptive and descriptive elements of gender 
stereotypes, with the behaviour that is prescribed being directly related to the attributes that are 
positively valued. For example, Gill shows how the communal, nurturing or caring traits for which 
women are so positively valued are a central part of their “shoulds”; that is, the specific behavioural 
norms that individuals must uphold to avoid derogation or punishment by others.607 However, 
stereotypes are also connected to the maintenance of the existing power dynamics. On this point, 
Nelson—who has done extensive work on stereotypes in the field of psychology—states, “[t]he 
maintenance of a system of social categories goes far beyond the simple function of ordering and 
systematizing the environment. It represents a powerful protection of the existing system of social 
values”.608 In the case of the gender stereotypes that are reinforced in laws, these two components 
lie even closer together.  

Lastly, stereotypes have two different dimensions. Firstly, stereotypes are held at an individual level. 
As we saw above, we all have them, they perform important cognitive functions and they work at an 
unconscious level. Secondly, and more important for this piece, stereotypes have a collective 
dimension; they are culturally sanctioned. That is, social structures—such as language and law—
operate as vehicles for the reinforcement of stereotypes. As noted by Peroni and Timmer, "the fact 
that stereotypes become social [and legal] norms is what makes them so dangerous".609  

Harmful stereotypes—those that restrict people to supposed group characteristics, thus impairing 
their dignity and personal autonomy and denying them certain rights on this basis—should be 
“named”, “shamed” and contested.610 Therefore, there is a strong need to “separate the wheat from 
the chaff”, as stated by Undurraga.611 That is, legal scholars, monitoring bodies, and courts have the 
important—even if arduous—task of defining acceptable versus harmful stereotypes: “stereotypes 
that help to build authentic, non-essentialist, and dignified subjectivities” and stereotypes that hinder 
them.612 The task of identifying stereotypes is a particularly difficult one, because they are as 
pervasive as they are persistent; they have proved to be very resistant to change. Nonetheless, as 
South African Constitutional Court Justice, Albie Sachs declared, “prejudice spawns prejudice, and 

                                                
606 Brems and Timmer, p. 2. 
607 Gill, M.J., 2004. When information does not deter stereotyping: Prescriptive stereotyping can foster bias under 

conditions that deter descriptive stereotyping. Journal of Experimental Social Psychology, 40(5), pp. 619-632. 
608 Nelson, T.D., 2002. The psychology of prejudice. Allyn and Bacon. 
609 Peroni, L. and Timmer, A., Gender Stereotyping in domestic violence cases: An analysis of the European Court 

of Human Rights” Jurisprudence in Brems, E. and Timmer, A. eds., 2016. Stereotypes and Human Rights Law. Intersentia, 
p. 39.   

610 Timmer, A., 2011. Toward an anti-stereotyping approach for the European Court of Human Rights. Human Rights 
Law Review, 11(4), pp.7 07-738. 

611 Undurraga, V., Gender Stereotyping in the Case Law of the Inter-American Court of Human Rights in Brems, E. 
and Timmer, A., 2016. Stereotypes and human rights law. Intersentia, p. 83. 

612 Undurraga, p. 84.  
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stereotypes produce limitations that confirm the stereotype on which they are based”.613 It is therefore 
very important that we identify and challenge them.  

The analysis of gender stereotypes in courts’ decisions has garnered great scholarly attention.614 
However, I argue here that it is also in the process of law making—and not only law interpretation or 
application—that stereotypes are solidified and given authority. The next section will explain the 
crucial role that the law plays in reinforcing harmful gender stereotypes, and its potential as a 
transformative tool. 

Eradicating gender stereotypes: the role of the law 

This chapter argues that the obligation to undertake legal reform is a crucial component of the 
systematic strategy needed to eradicate gender stereotypes. This is due to two essential elements: 
the power of the law to create truth, and the power of the law to create gender (stereotypes).  

On the first point, drawing on the ideas presented by Foucault about the knowledge/truth-power 
dyadic relationship, this chapter argues that law is powerful because it has the power of definition 
and, by doing so, it can create, sustain or challenge certain stereotypes.615 As we saw in the 
introduction, this thesis builds on the idea that the law not only regulates society and reflects the 
dominant ideas and power dynamics, but also constructs them. Balkin argues that “law creates 
truth—it makes things true as a matter of law…[a]nd when law makes things true in its own eyes, this 
has important consequences in the world”.616 On a similar note, Smart contends that the law is a 
discourse that makes a claim of truth and exercises power to enforce those claims.617 As such—and 
as Bourdieu has pointed out—, the law has an important role to play in the naming process: it is a 
“quintessential form of the symbolic power of naming”. Here, Bourdieu proposed that the law “creates 
the things named, and creates social groups in particular. It confers upon the reality which arises 
from its classificatory operations the maximum permanence that any social entity has the power to 
confer upon another”.618  

Furthermore—as argued by Balkin—, the law and legal conceptions become interwoven into the 
fabric of everyday life, and into the “cultural software” that members of a community employ to 
understand their practical situation.  He contends that law is at its most powerful when it is most 
cultural, when it is most invisible, when it is most seamlessly integrated into practical and moral 

                                                
613 National Coalition for Gay and Lesbian Equality v Minister of Justice 1998 12 BCLR 1517 (CC) para. 127. Cited 

by de Vos, P. and Barnard-Naude, J., 2010. Disturbing heteronormativity: the "queer” jurisprudence of Albie 
Sachs. Southern African Public Law, 25(1), pp. 209-234. 

614 See for example, Peroni, L. and Timmer, A., Gender Stereotyping in domestic violence cases: An analysis of the 
European Court of Human Rights Jurisprudence”, in Brems, E. and Timmer, A. eds., 2016. Stereotypes and Human Rights 
Law. Intersentia, p. 39.  

Weare, S., 2017. Bad, mad or sad? Legal language, narratives, and identity constructions of women who kill their 
children in England and Wales. International Journal for the Semiotics of Law-Revue internationale de Sémiotique 
juridique, 30(2), pp. 201-222. 

615 See generally, Foucault, M., 1997. Ethics, Subjectivity and Truth: Essential Works of Foucault 1954-1984 (Vol. 
1). Trans. C. Porter (New York: The New Press, 1997); Foucault, M., 2000. The Order of Things: An Archeology of the 
Human Sciences. Routledge; Foucault, M., 1980. Power/knowledge: Selected interviews and other writings, 1972-1977. 
Pantheon.  

616 Balkin, J.M., 2003. The proliferation of legal truth. Harvard Journal of Law & Public Policy, 26(5), pp. 101-113. 
617 Smart, C., 2002. Feminism and the Power of Law. Routledge, p. 14. 
618 Bourdieu, P., 1986. The force of law: Toward a sociology of the juridical field. Hastings Law Journal, 38, p. 805. 
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reasoning.619 In this way, law becomes an inseparable element of the techniques of socialisation, 
with all of their internalised force. Consequently, this chapter draws on the abovementioned work, 
and thus proposes that the importance of the analysis of the law lies in its potential as a creator of 
“truth”, or as an “active” discourse that “creates” the world. Therefore, the law has the ability both to 
give legal force to stereotypes and to contribute to their eradication.  

On the second point, law is a gendering strategy through which “woman/women” is/are brought into 
being.620 The meanings of sex and gender have become widely contested, not only in science but 
also in theory. Consequently, the law emerges as a field in which gender is more definitely created, 
decided and enforced. As Currah and Mulqueen argue, “ultimately, the only thing we know for sure 
about what sex means or what gender means, is what the state actors backed by the force of law, 
say those words mean”.621 Of particular note, the authors claim that “legal definitions of gender and 
the various criteria states use to classify individuals as male or female are certainly fraught, but they 
do matter because gender is a mechanism for the unequal distribution of rights and resources”.622 
Given the law’s authoritative social status, it “acts as a powerful ideological tool in educating society 
as to the norms of appropriate masculinity and femininity”.623 Therefore, drawing on the idea of the 
law as a site of construction of gender, I argue that it is crucial to scrutinise the existing laws to ensure 
that they do not build on stereotyped versions of what people are and should be. 

This argument has two important implications. On one hand, given the power of the law to create 
truth and construct categories, I argue that there is a strong need for careful scrutiny of the existing 
domestic laws in light of states’ obligation to eradicate harmful gender stereotypes. And on the other 
hand, this power means that the law carries the potential—in its elaboration and application—to adopt 
a truly transformative role and build on non-essentialist and dignified identities.  

The obligation to eradicate gender stereotypes: international legal 
framework  
This chapter proposes that Articles 5 and 2 of the Convention on the Elimination of All Forms of 
Discrimination against Women (CEDAW, 1979) and its elaboration by the treaty monitoring bodies—
especially the CEDAW Committee—, provide a useful framework for identifying gender stereotypes. 
Article 2(f) reinforces Article 5(a) by requiring States Parties to take “all appropriate measures” to 
modify or abolish “laws, regulations, customs and practices which constitute discrimination against 
women”.624 

                                                
619 Balkin, p. 102. Emphasis added. 
620 Smart, C., 1992. The woman of legal discourse. Social & Legal Studies, 1(1), pp. 29-44. 
621 Currah, P. and Mulqueen, T., 2011. Securitizing gender: Identity, biometrics, and transgender bodies at the 

airport. Social Research, 78(2), pp. 57-582. 
622 Currah, P. and Mulqueen, T., 2011. Securitizing gender: Identity, biometrics, and transgender bodies at the 

airport. Social Research, 78(2), pp. 57-582. 
623 Bibbings, L., 2013. Feminist perspectives on criminal law. Routledge., p.13. 
624 United Nations General Assembly. 1979. Convention on the Elimination of All Forms of Discrimination Against 

Women. 18 December 1979. United Nations, Treaty Series, vol. 1249. 
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CEDAW and the obligation to eradicate gender stereotypes 

CEDAW was the first international human rights treaty to introduce obligations in relation to 
stereotypes.625 Article 5 is the cornerstone of states’ obligation to eradicate harmful gender 
stereotypes. This Article, together with Article 2 (f) and other more specific articles—such as article 
10 (c) on education—, constitutes the framework of analysis proposed by this chapter. 

Discussions on stereotypes, prejudice and practices that are based on ideas of subordination can be 
traced back to as early as 1967, in the context of the United Nations. During the 22nd session of the 
General Assembly, the Declaration on the Elimination of Discrimination against Women was adopted 
which states that, “[a]ll appropriate measures shall be taken to educate public opinion and to direct 
national aspirations towards the eradication of prejudice and the abolition of customary and all other 
practices which are based on the idea of inferiority of women.”626 This Declaration served as a basis 
for the Convention, and Consideration 14 of its Preamble shows the drafters’ awareness that “a 
change in the traditional role of men as well as the role of women in society and in the family is 
needed to achieve full equality between men and women”.627  

According to Article 5(a) state(s) party/parties shall take all appropriate measures: 

(a) To modify the social and cultural patterns of conduct of men and women, with 
a view to achieving the elimination of prejudices and customary and all other 
practices which are based on the idea of the inferiority or the superiority of either 
of the sexes or on stereotyped roles for men and women. 

Article 2 reflects the states’ obligation to take “all appropriate measures” to change or eliminate all 
discriminatory laws, regulations, customs, and practices. In addition, Article 10 deals with the 
elimination of stereotypes in the context of education and educational materials. 

                                                
625 The CEDAW Convention was the first international human rights treaty to introduce obligations on stereotyping. 

However, this convention and CRPD are not the only international instruments that acknowledge the role gender 
stereotypes play in the realisation of human rights. We can also find examples in the regional human rights systems. The 
Inter-American Convention on the Prevention, Punishment, & Eradication of Violence Against Women [hereinafter, 
Convention of Belem do Para] states that:  

"The right of every woman to be free from violence includes, among others: (a) The right of women to be free from 
all forms of discrimination; and (b) The right of women to be valued and educated free of stereotyped patterns of behavior 
and social and cultural practices based on concepts of inferiority or subordination".  

Furthermore, Art 12 of the Council of Europe Convention on preventing and combating violence against women and 
domestic violence also states that:  

“State Parties shall take the necessary measures to promote changes in the social and cultural patterns of behavior 
of women and men with a view to eradicating prejudices, customs, traditions and all other practices which are based on the 
idea of the inferiority of women or on stereotyped roles for women and men”   

and Article 14 remarks on the importance of education in these issues. 
626 UN General Assembly. 1967. Declaration on the Elimination of Discrimination against Women. 7 November 1967. 

A/RES/2263(XXII), Art. 3. 
627 United Nations General Assembly. 1979. Convention on the Elimination of All Forms of Discrimination Against 

Women. 18 December 1979. United Nations, Treaty Series, vol. 1249. 
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The drafting process of Article 5 lasted six years, from 1974 to 1979, and it was far from being an 
easy one.628 According to the literature, Article 5(a) was adopted by consensus, instead of less 
strongly worded drafts629, and very few states submitted reservations to it.630  

The CEDAW Committee connects Article 5 with the third objective of the Convention: “to address 
prevailing gender relations and the persistence of gender-based stereotypes that affect women not 
only through individual acts by individuals but also in law, and legal and societal structures and 
institutions”, and it considers that Article 5(a) works both as a substantive provision and as an 
interpretative tool.631 This article evinces that the Convention is a living instrument and that its 
provisions are subject to continuous dynamic and progressive interpretation.632 

Article 5 imposes different sets of obligations on states. According to Holtmaat, this article comprises 
two kinds of obligations: (i) a duty to ban stereotypes from public life; and (ii) a duty to ban stereotypes 
from law and public policy.633 The second type can be rephrased—as proposed by Holtmaat—as, 
“the duty to ban systemic or structural gender discrimination”.634  Along similar lines, Cusack 
considers that states have the obligation to: (i) transform institutions, systems and structures that 
cause or perpetuate discrimination and inequality; and (ii) modify or transform harmful norms, 
prejudices and stereotypes.635 Overall, in order to comply with CEDAW a state must endeavour to 
identify and eradicate negative cultural patterns and stereotyping in all the areas covered by other 
substantive articles in the CEDAW.636 This provision recognises that gender stereotypes are socially 
constructed, neither immutable nor “natural”, and that they violate women’s rights.  

Elaboration by the CEDAW Committee 

The UN monitoring bodies play a pivotal role in the elaboration of the scope and content of states’ 
obligations, and the CEDAW Committee has worked extensively on the topic of stereotypes. The 
recommendations and comments made to the states show a substantive evolution throughout time, 

                                                
628 Rehof, L.A., 1993. Guide to the Travaux Préparatoires of the United Nations Convention on the Elimination of all 

Forms of Discrimination against Women (Vol. 29). Martinus Nijhoff Publishers, p. 77. 
629 Sepper, E., 2008. Confronting the Sacred and Unchangeable: The Obligation to Modify Cultural Patterns under 

the Women's Discrimination Treaty. University of Pennsylvania Journal of International Law, 30, p. 585. 
630 Holtmaat, R., Article 5 in Freeman, M.A., Rudolf, B., Chinkin, C., Kroworsch, S. and Sherrier, A. eds., 2012. The 

UN convention on the elimination of all forms of discrimination against women: A commentary. Oxford University Press, p. 
143. 

631 UN Committee on the Elimination of Discrimination Against Women, 2004. General recommendation No. 25, on 
article 4, paragraph 1, of the Convention on the Elimination of All Forms of Discrimination against Women, on temporary 
special measures. Available at <http://www.refworld.org/docid/453882a7e0.html>. Accessed 20 July 2016.  

632 Holtmaat, Article 5, p. 143.  
633 Holtmaat, R., Preventing Violence against Women: The Due Diligence Standard with Respect to the Obligation 

to Banish Gender Stereotypes on the Grounds of Article 5 (a) of the CEDAW Convention in Benninger-Budel, C. ed., 2008. 
Due diligence and its application to protect women from violence. Martinus Nijhoff Publishers, p.73. 

634 See for example, Holtmaat, Preventing Violence against Women: The Due Diligence Standard with Respect to 
the Obligation to Banish Gender Stereotypes on the Grounds of Article 5 (a) of the CEDAW Convention, p.78.  

Cusack, S. and Pusey, L., 2013. CEDAW and the Rights to Non-Discrimination and Equality. Melbourne Journal of 
International Law, 14, p. 54. 

635 Cusack, S. and Pusey, L., 2013. CEDAW and the Rights to Non-Discrimination and Equality. Melbourne Journal 
of International Law, 14, p. 54. 

636 Sepper, p. 601.  
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and they have contributed to the visibility of the concept of stereotypes in the United Nations 
system.637 

Whilst the Committee has stressed that addressing gender stereotyping is key to eliminating all forms 
of discrimination against women, the specific content of such an obligation has been determined in 
the general recommendations, the individual recommendations in the context of states’ reporting 
procedures, and the recommendations stemming from the individual communications procedure. 
This section will analyse this work. 

General recommendations by the CEDAW Committee 

The CEDAW Committee has addressed the issue of stereotypes in various of its General 
Recommendations. One of the Committee’s first recommendations was on Article 5. As early as 
1987, in its 6th session, the Committee adopted General Recommendation No. 3. This 
Recommendation states that in spite of the different levels of development in the reporting states—
34 different reports since 1983—, all of them showed the existence of stereotyped conceptions of 
women that perpetuated discrimination based on sex and hindered the implementation of Article 5 of 
the Convention. The Recommendation urges all States Parties to adopt educational and public 
information programmes, in order to eliminate prejudices and current practices that hinder the full 
operation of the principle of the social equality of women.638 

In 1992 the Committee adopted General Recommendation No. 19, tackling the issue of violence 
against women. In this Recommendation, the Committee noted that, “[t]raditional attitudes by which 
women are regarded as subordinate to men or as having stereotyped roles perpetuate widespread 
practices involving violence or coercion… Such prejudices and practices may justify gender-based 
violence as a form of protection or control of women.”639 Linking gender stereotypes and violence 
against women, the Committee observes here that these “traditional attitudes” and “stereotyped 
roles” deprive women of the equal enjoyment, exercise and knowledge of human rights and 
fundamental freedoms, contributing to the perpetuation of women in subordinate roles, their low level 
of political participation, and their lower level of education, skills and work opportunities.640 

Moreover, in 1997 the Committee issued General Recommendation No. 23 on Political and Public 
life.641 Here, the Committee observes that, “[s]tereotyping, including that perpetrated by the media, 
confines women in political life to issues such as the environment, children and health, and excludes 
them from responsibility for finance, budgetary control and conflict resolution”.642  

                                                
637 Brems, E. and Timmer, A., 2016. Stereotypes and human rights law. Intersentia, p. 16. 
638 UN Committee on the Elimination of Discrimination Against Women. 1983. CEDAW General Recommendation 

No. 3, Sixth Session. A/47/38. 
639 UN Committee on the Elimination of Discrimination Against Women. 1992. CEDAW General Recommendations 

Nos. 19 and 20. Eleventh Session. A/47/38, para 11.   
640 UN Committee on the Elimination of Discrimination Against Women. 1983. Report of the Committee on the 

Elimination of Discrimination Against Women. 11th Session, A/47/38 [p.1]. Available at <http://tbinternet.ohchr.org/>. 
Accessed 20 Apr 2016.  

641 UN Committee on the Elimination of Discrimination Against Women. 1997. CEDAW General Recommendation 
No. 23: Political and Public Life. A/52/38.   

642 UN Committee on the Elimination of Discrimination Against Women. 1997. CEDAW General Recommendation 
No. 23: Political and Public Life. A/52/38, para. 12. 
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Remarkably, in 2004 the CEDAW Committee issued General Recommendation No. 25, elaborating 
on the crucial importance of the obligation to eradicate stereotypes.643 In this Recommendation, the 
Committee explains that there are three obligations central to the object and purpose of the 
Convention, namely: (1) to achieve full equality of women before the law and in public administration; 
(2) to improve the de facto position of women; and (3) to address the prevailing gender relations and 
persistence of gender-based stereotypes. The Committee reaffirms the notion that States Parties 
have an obligation to address prevailing gender relations and the persistence of gender-based 
stereotypes, and that this obligation demands that states address stereotypes both in the attitudinal 
individual sphere and the systemic aspect, such as the law, and legal and societal structures and 
institutions.644 The Committee also concludes that the eradication of stereotypes constitutes one of 
the three categories that are central to the achievement of substantive equality.645 The 
Recommendation also clarifies that indirect discrimination may occur when laws, policies and 
programmes are based on seemingly gender-neutral criteria, which in their actual effect have a 
detrimental impact on women. The Recommendation notes that:  

Gender-neutral laws, policies and programmes unintentionally may perpetuate the 
consequences of past discrimination. They may be inadvertently modelled on male 
lifestyles and thus fail to take into account aspects of women’s life experiences 
which may differ from those of men. These differences may exist because of 
stereotypical expectations, attitudes and behaviour directed towards women which 
are based on the biological differences between women and men.646 

In this Recommendation, the Committee also states that Article 5(a) functions as an interpretive tool 
of the Convention; it describes Articles 1 to 5 and 24 as “the general interpretative framework for all 
of the Convention’s substantive articles”.647   

In General Recommendation 29, the Committee stated that addressing gender stereotypes was 
important to achieving substantive equality.648 Additionally, the CEDAW Committee and the 
Committee on the Rights of the Child have, in a joint General Recommendation, stated that sex-

                                                
643 UN Committee on the Elimination of Discrimination Against Women. 2004. General recommendation No. 25, on 

article 4, paragraph 1, of the Convention on the Elimination of All Forms of Discrimination against Women, on temporary 
special measures.   

644 UN Committee on the Elimination of Discrimination Against Women. 2004. General recommendation No. 25, on 
article 4, paragraph 1, of the Convention on the Elimination of All Forms of Discrimination against Women, on temporary 
special measures.   

645 Brems, E. and Timmer, A., 2016. Stereotypes and human rights law. Intersentia, p. 16. 
646 UN Committee on the Elimination of Discrimination Against Women. 2004. General recommendation No. 25, on 

article 4, paragraph 1, of the Convention on the Elimination of All Forms of Discrimination against Women, on temporary 
special measures, footnote 1.  

647 UN Committee on the Elimination of Discrimination Against Women. 2004. General recommendation No. 25, on 
article 4, paragraph 1, of the Convention on the Elimination of All Forms of Discrimination against Women, on temporary 
special measures, para. 6. 

648 UN Committee on the Elimination of Discrimination Against Women. 2013. General Recommendation No. 29 on 
article 16 of the Convention on the Elimination of All Forms of Discrimination against Women (Economic consequences of 
marriage, family relations and their dissolution). CEDAW/C/GC/29, p. 9.   
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based and gender-based stereotypes, inequalities and discrimination, as well as harmful traditional 
practices, have a negative impact on the health of people and should be combatted by states.649 

Concluding observations stemming from the reporting procedure 

The process of state reporting represents the opportunity to understand the legal, policy, and other 
measures taken in countries across the world in light of Article 5(a), CEDAW. Additionally, the 
documents generated in/through the course of reporting shed light on Article 5(a)’s role as the States 
Parties and the Committee comprehend it.650 Similar to the general recommendations, it is also 
possible to trace the Committee’s concern in relation to gender stereotyping vis a vis the countries’ 
reporting procedure back to its first sessions.  

On numerous occasions, States Parties have been requested to provide more information on the 
actions taken in order to eradicate gender stereotypes.651 In the session that took place in April 1984, 
the Committee reviewed the report presented by the Mexican government and noted that it revealed 
the persistence of traditional values, including specific roles ascribed to individuals according to their 
sex, as well as prejudices, and referred to traditional "customs and practices". The Committee pointed 
out that it was not clear how the Mexican Government intended to challenge that situation and what 
those "customs and practices" were.652 Moreover, states are regularly challenged on “what had [sic] 
been done to change stereotyped patterns”,653 which measures have been “taken to modify social 
and cultural patterns”654, and if they have “succeeded in eliminating job stereotyping”, for example.655 
States are also questioned about the actions being taken to change stereotypes, and in particular if 
men considered that their traditional role had been questioned and how much men were involved in 

                                                
649 UN Committee on the Elimination of Discrimination against Women and Committee on the Rights of the Child. 

2014. Joint general recommendation/general comment No. 31 of the Committee on the Elimination of Discrimination against 
Women and No. 18 of the Committee on the Rights of the Child on harmful practices. CEDAW/C/GC/31-CRC/C/GC/18.  

650 Sepper, E., 2008. Confronting the Sacred and Unchangeable: The Obligation to Modify Cultural Patterns under 
the Women's Discrimination Treaty. University of Pennsylvania Journal of International Law, 30, p. 587. 

651 See for example, UN Committee on the Elimination of Discrimination Against Women. Report of the Committee 
on the Elimination of Discrimination Against Women, 2nd Session. Volume I, A/39/45[VOL.I](SUPP), para. 74. Available at 
<http://tbinternet.ohchr.org/>. Accessed 05/04/2016.  

UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the Committee on the 
Elimination of Discrimination Against Women, 4th Session, A/40/45(SUPP), para. 94. Available at 
<http://tbinternet.ohchr.org/>. Accessed 08 Apr 2016. 

UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the Committee on the 
Elimination of Discrimination Against Women, 6th Session. A/42/38, para. 401. Available at <http://tbinternet.ohchr.org/>. 
Accessed 14 Apr 2016. 

UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the Committee on the 
Elimination of Discrimination Against Women, 8th Session. A/44/38, para. 140. Available at <http://tbinternet.ohchr.org/>. 
Accessed 18 Apr 2016. 

652 UN Committee on the Elimination of Discrimination Against Women. Report of the Committee on the Elimination 
of Discrimination Against Women, 2nd Session. Volume I, A/39/45 [VOL.I] (SUPP), para. 74. Available at 
<http://tbinternet.ohchr.org/>. Accessed 05 Apr 2016. 

653 UN Committee on the Elimination of Discrimination Against Women. Report of the Committee on the Elimination 
of Discrimination Against Women, 4th Session. A/40/45(SUPP), para. 49. Available at <http://tbinternet.ohchr.org/>. 
Accessed 08/04/2016. 

654 UN Committee on the Elimination of Discrimination Against Women. Report of the Committee on the Elimination 
of Discrimination Against Women, 8th Session. A/44/38, para. 140. Available at <http://tbinternet.ohchr.org/>. Accessed 
19/04/2016. 

655 UN Committee on the Elimination of Discrimination Against Women. Report of the Committee on the Elimination 
of Discrimination Against Women, 4th Session. A/40/45(SUPP), para. 94. Available at <http://tbinternet.ohchr.org/>. 
Accessed 08 Apr 2016. 
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the work for equality of the sexes.656 More details were requested from various states on the 
"additional rights of women in connection with their role as mothers", as well as on the "additional 
measures to overcome vestiges of traditional male-female role stereotypes".657  

From then onwards, it is possible to find ample evidence of the Committee’s concern for gender 
stereotypes in every session, and—amongst others—a particular emphasis is placed on those 
stereotypes related to the roles and responsibilities of women and men within the family.658 In the 
Committee’s view, gender stereotypes constitute serious obstacles to women’s enjoyment of human 
rights,659 in particular, the right to equality.660 As exemplified by the comment on Luxembourg’s report, 
the Committee believes that stereotypical attitudes towards women “threaten to impede women’s 
enjoyment of their rights”.661  

                                                
656 UN Committee on the Elimination of Discrimination Against Women. Report of the Committee on the Elimination 

of Discrimination Against Women, 6th Session, A/42/38, para. 401. Available at <http://tbinternet.ohchr.org/>. Accessed 14 
Apr 2016. 

657 UN Committee on the Elimination of Discrimination Against Women. Report of the Committee on the Elimination 
of Discrimination Against Women, 4th Session, A/40/45(SUPP), para. 85. Available at <http://tbinternet.ohchr.org/>. 
Accessed 08 Apr 2016. 

658 See for example, UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 
28th Session, CEDAW/C/ECU/4-5, para. 326.. Available at <http://tbinternet.ochr.org/>. Accessed 20 Jun 2016.  

659 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 28th Session, 
CEDAW/C/COG/1-5, para. 164. Available at <http://tbinternet.ochr.org/>. Accessed 20 Jun 2016.; UN Committee on the 
Elimination of Discrimination Against Women (CEDAW), Consideration of reports submitted by States parties under article 
18 of the Convention: Concluding observations of the Committee on the Elimination of Discrimination against Women: 
Malta, CEDAW/C/MLT/CO/4, para. 18. Available at <http://tbinternet.ohchr.org/>. Accessed 24 Jun 2016; UN Committee 
on the Elimination of Discrimination Against Women (CEDAW), Report of the 28th Session, CEDAW/C/KEN/3-4, para. 209. 
Available at <http://tbinternet.ochr.org/>. Accessed 20 Jun 2016; UN Committee on the Elimination of Discrimination Against 
Women (CEDAW), Report of the 36th Session, CEDAW/C/CUB/CO/6, para. 17. Available at <http://tbinternet.ochr.org/>. 
Accessed 20 Jun 2016; UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 41st 
session, CEDAW/C/LTU/CO/4, para. 14. Available at <http://tbinternet.ochr.org/>. Accessed 20 Jun 2016; UN Committee 
on the Elimination of Discrimination Against Women (CEDAW), Report of the 43rd session, CEDAW/C/DEU/CO/6, para. 27. 
Available at <http://tbinternet.ochr.org/>. Accessed 23 Jul 2016; UN Committee on the Elimination of Discrimination Against 
Women (CEDAW), Report of the 44th session, CEDAW/C/JPN/CO/6, para. 29. Available at <http://tbinternet.ochr.org/>. 
Accessed 21 Jul 2016; UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 28th 
Session, CEDAW/C/COG/1-5, para. 164. Available at <http://tbinternet.ochr.org/>. Accessed 20 Jun 2016; UN Committee 
on the Elimination of Discrimination Against Women (CEDAW), Report of the 28th Session, CEDAW/C/KEN/3-4, para. 209. 
Available at <http://tbinternet.ochr.org/>. Accessed 14 Jul 2016. 

660 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Consideration of reports submitted 
by States parties under article 18 of the Convention: Concluding observations of the Committee on the Elimination of 
Discrimination against Women: Malta, CEDAW/C/MLT/CO/4, para. 18. Available at <http://tbinternet.ochr.org/>. Accessed 
24 Jun 2016; UN Committee on the Elimination of Discrimination Against Women (CEDAW), Consideration of reports 
submitted by States parties under article 18 of the Convention: Concluding observations of the Committee on the Elimination 
of Discrimination against Women: Uganda, CEDAW/C/UGA/CO/7, para. 19. Available at <http://tbinternet.ochr.org/>. 
Accessed 25 Jun 2016; UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding 
observations of the Committee on the Elimination of Discrimination against Women: South Africa, CEDAW/C/ZAF/CO/4, 
para. 20. Available at <http://tbinternet.ochr.org/>. Accessed 23 Jun 2016.  

661 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 28th Session, 
CEDAW/C/LUX/4, para. 308. Available at <http://tbinternet.ochr.org/>. Accessed 14 Jul 2016. 
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Furthermore, the Committee has welcomed the efforts made by the states to eliminate stereotypes, 
but it is very critical of how “deep-rooted” 662, “pervasive”663 and “persistent"664 these stereotypes seem 
to be. In various recommendations to the states, the Committee notes the difficulty in eradicating 
gender stereotypes. In its recommendations to Kenya, the Committee expressed concern about the 
“persistence of cultural practices and stereotypical attitudes with respect to the role and 
responsibilities of women that undermine their rights”.665 Luxemburg was praised for its efforts, but 
the Committee nonetheless issued the following—very illustrative—recommendation: 

While noting the efforts undertaken to eliminate stereotypical attitudes towards 
the roles of women and men in the family and all sectors of society, the Committee 
is concerned about the persistence of stereotypical attitudes towards women, 
which threaten to impede women’s enjoyment of their rights.666 

In addition to being pervasive and persistent, the Committee’s concern about stereotypes is related 
to their impact on multiple spheres of life. The Committee has singled out various sites of reproduction 
and manifestation of gender stereotypes: 

- “in the education system”667 or “classrooms”668, in which it was noted that “persistent 
stereotypes [are] reflected in school textbooks and curricula”669, and in “school textbooks [that] 
tended to reproduce the sexual division of work”.670 The Committee noted with concern that, 
“the feminization of the education sector, where women [in Belarus] account for 80 per cent 
of teacher-training students” which “may reinforce traditional gender stereotypes about the 

                                                
662 See for example, UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding 

observations of the Committee on the Elimination of Discrimination against Women: Djibouti, CEDAW/C/DJI/CO/1-3, para. 
16. Available at <http://tbinternet.ochr.org/>. Accessed 14 Jul 2016.  

UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 
combined fourth and fifth periodic reports of Italy, CEDAW/C/ITA/4-5, para. 322. Available at <http://tbinternet.ochr.org/>. 
Accessed 14 Jul 2016. 

663 See for example, UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding 
observations of the combined first and fifth periodic reports of Lao People’s Democratic Republic, CEDAW/C/LAO/1-5, para. 
99. Available at <http://tbinternet.ochr.org/>. Accessed 02 Jul 2016.  

UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 
combined fourth and fifth periodic reports of Italy, CEDAW/C/ITA/4-5, para. 322. Available at <http://tbinternet.ochr.org/>. 
Accessed 23 Jun 2016; UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 35th 
Session, CEDAW/C/CYP/CO/5, para. 17. Available at <http://tbinternet.ochr.org/>. Accessed 07 Jul 2016,; UN Committee 
on the Elimination of Discrimination Against Women (CEDAW), Report of the 36th Session, CEDAW/C/CUB/CO/6, para. 
17. Available at <http://tbinternet.ochr.org/>. Accessed 14 Jul 2016.  

664 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 29th Session, 
CEDAW/C/SVN/2 and CEDAW/C/SVN/3, para. 216. Available at <http://tbinternet.ochr.org/>. Accessed 14 Jul 2016. 

665 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 28th Session, 
CEDAW/C/KEN/3-4, para. 209. Available at <http://tbinternet.ochr.org/>. Accessed 29 Jun 2016. 

666 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 28th Session, 
CEDAW/C/LUX/4, para. 308. Available at <http://tbinternet.ochr.org/>. Accessed 23 Jun 2016. 

667 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 28th Session, 
CEDAW/C/ECU/4-5, para. 326. Available at <http://tbinternet.ochr.org/>. Accessed 29 Jun 2016. 

668 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 35th Session, 
CEDAW/C/CYP/CO/5, para. 17. Available at <http://tbinternet.ochr.org/>. Accessed 24 Jul 2016. 

669 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 40th session, 
CEDAW/C/LBN/CO/3, para. 24. Available at <http://tbinternet.ochr.org/>. Accessed 06 Jul 2016. 

670 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 28th Session, 
CEDAW/C/COG/1-5, para. 148. Available at <http://tbinternet.ochr.org/>. Accessed 30 Jun 2016. 
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unequal involvement of women and men in child education”.671 It also shows concern for the 
persistent stereotypes reflected in school textbooks and curricula.672 

- in the media and advertising, in which women are portrayed “as sex objects and in 
stereotypical roles”673, recommending that the state specifically targets these industries and 
encourages them “to project an image of women as equal partners in all spheres of life” and 
to make concerted efforts to “change the perception of women as sex objects and primarily 
responsible for child-rearing”.674 It pointed out that the media—as a “male-dominated” 
industry—sometimes  broadcasts negative images of women.675 

Consequently, many recommendations urge the states to take measures with regard to mass media’s 
role in the perpetuation of gender stereotypes.676 For example, the Committee urged Estonia to 
“encourage the mass media to promote cultural changes with regard to the roles and tasks attributed 
to women and men, as required by Article 5 of the Convention”.677 And it recommended to Italy “that 
the media and advertising agencies be specifically targeted and encouraged to project an image of 
women as equal partners in all spheres of life and that concerted efforts be made to change the 
perception of women as sex objects and primarily responsible for child-rearing”.678 

- Regarding the workplace679, the Committee noted “the persistence of occupational 
segregation and the concentration of women in low-paying jobs, wage disparities between 
women and men in both the public and private sectors, the lack of child care services”.680 In 
this sphere, the Committee recommended that Algeria, for example,  “[t]ake[s] urgent and 
proactive measures to seek a change of societal perception of certain types of employment 
and occupation as being traditionally exercised by men or women, in order to promote equal 

                                                
671 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 

Committee on the Elimination of Discrimination against Women: Belarus, CEDAW/C/BLR/CO/7, para. 29. Available at 
<http://tbinternet.ochr.org/>. Accessed 23 Jun 2016. 

672 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 40th session, 
CEDAW/C/LBN/CO/3, para. 24. Available at <http://tbinternet.ochr.org/>. Accessed 25 Jun 2016.  

673 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 
combined fourth and fifth periodic reports of Italy, CEDAW/C/ITA/4-5, para. 322. Available at <http://tbinternet.ochr.org/>. 
Accessed 26 Jun 2016. 

674 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 
combined fourth and fifth periodic reports of Italy, CEDAW/C/ITA/4-5, para. 323. Available at <http://tbinternet.ochr.org/>. 
Accessed 05 Jul 2016. 

675 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 28th Session, 
CEDAW/C/COG/1-5, para. 148. Available at <http://tbinternet.ochr.org/>. Accessed 30 Jun 2016. 

676 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations on the 
combined second and third periodic reports of Mauritania, CEDAW/C/MRT/CO/3-4, para. 22. Available at 
<http://tbinternet.ochr.org/>. Accessed 05 Jul 2016. 

677 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the Committee on the 
Elimination of Discrimination Against Women, 26th, 27th and 28th Session. A/57/38, para. 85. Available at 
<http://tbinternet.ohchr.org/>. Accessed 27 Apr 2016.  

678 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 
combined fourth and fifth periodic reports of Italy, CEDAW/C/ITA/4-5, para. 323. Available at <http://tbinternet.ochr.org/>. 
Accessed 05 Jul 2016. 

679 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 
combined first and second periodic reports of Lebanon, CEDAW/C/LEB/1-2, para. 106. Available at 
<http://tbinternet.ochr.org/>. Accessed 29 Jun 2016. 

680 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 
Committee on the Elimination of Discrimination against Women: Argentina, CEDAW/C/ARG/CO/6, para. 35. Available at 
<http://tbinternet.ochr.org/>. Accessed 29 Jun 2016. 
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opportunity for and equal treatment of women in respect to employment and occupation”.681 
In this line, the Committee found it worrisome that the “party’s labour laws, which are overly 
protective of women as mothers and restrict women’s participation in a number of areas, may 
create obstacles to women’s participation in the labour market, in particular in the private 
sector, and perpetuate gender role stereotypes”.682 

Additionally, the Committee considers that these stereotypes are directly connected and stem from 
patriarchal ideas.683 In the Committee’s view, these stereotypes have various harmful consequences 
that call for special attention. In the Committee’s words, stereotypes are a matter of serious concern 
and should be eradicated, because they undermine women’s status in society, and participation in 
public life, educational opportunities and professional careers.684 The Committee considers that 

                                                
681 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 51st Session, 

CEDAW/C/DZA/CO/3-4, para. 28. Available at <http://tbinternet.ochr.org/>. Accessed 25 Jun 2016. 
682 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 30th Session, 

CEDAW/C/BLR/4-6, para. 351. Available at <http://tbinternet.ochr.org/>. Accessed 01 Jul 2016. 
683 The connection between gender stereotypes and patriarchy has also been established in other UN forums. For 

example, in 2011, the UN Special Rapporteur on Violence against Women, Rashida Manjoo, presented a report on her 
follow-up mission to El Salvador. She noted in her report that “[d]eeply rooted patriarchal attitudes and the pervasiveness 
of a machista culture reinforces stereotypes about the roles and responsibilities of women and men in the family and 
constitute serious obstacles to women’s rights. UN Human Rights Council, Promotion and protection of all human rights, 
civil, political, economic, social and cultural rights, including the right to development, Report of the Special Rapporteur on 
violence against women, its causes and consequences, Rashida Manjoo, seventeenth session, A/HRC/17/26/Add.2, para. 
23. Available at <http://www2.ohchr.org/english/issues/women/rapporteur/docs/A.HRC.17.26.Add.2_en.pdf>. Accessed 06 
August 2016. See also UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 28th 
Session, CEDAW/C/CAN/5 and Add.1, para. 362. Available at <http://tbinternet.ochr.org/>. Accessed 29 Jun 2016; UN 
Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the combined fourth 
and fifth periodic reports of Italy, CEDAW/C/ITA/4-5, para. 322. Available at <http://tbinternet.ochr.org/>. Accessed 29 Jun 
2016; UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 
combined first, second and third periodic reports of Benin, CEDAW/C/BEN/1-3, para. 147. Available at 
<http://tbinternet.ochr.org/>. Accessed 29 Jun 2016; UN Committee on the Elimination of Discrimination Against Women 
(CEDAW), Concluding observations of the Committee on the Elimination of Discrimination against Women: Fiji, 
CEDAW/C/FJI/CO/4, para. 20. Available at <http://tbinternet.ochr.org/>. Accessed 29 Jun 2016; UN Committee on the 
Elimination of Discrimination Against Women (CEDAW), Concluding observations of the Committee on the Elimination of 
Discrimination against Women: Russian Federation, CEDAW/C/USR/CO/7, para. 20. Available at 
<http://tbinternet.ochr.org/>. Accessed 29 Jun 2016; UN Committee on the Elimination of Discrimination Against Women 
(CEDAW), Concluding observations of the Committee on the Elimination of Discrimination against Women: Papua New 
Guinea, CEDAW/C/PNG/CO/3, para. 25. Available at <http://tbinternet.ochr.org/>. Accessed 29 Jun 2016; UN Committee 
on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the Committee on the 
Elimination of Discrimination against Women: Djibouti, CEDAW/C/DJI/CO/1-3, para. 16. Available at 
<http://tbinternet.ochr.org/>. Accessed 25 Jun 2016; UN Committee on the Elimination of Discrimination Against Women 
(CEDAW), Concluding observations of the Committee on the Elimination of Discrimination against Women: Nepal, 
CEDAW/C/NPL/CO/4-5, para. 17. Available at <http://tbinternet.ochr.org/>. Accessed 02 Jul 2016; UN Committee on the 
Elimination of Discrimination Against Women (CEDAW), Concluding observations of the Committee on the Elimination of 
Discrimination against Women, Zambia, CEDAW/C/ZMB/CO/5-6, para. 19. Available at <http://tbinternet.ochr.org/>. 
Accessed 23 Jun 2016; UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding 
observations of the Committee on the Elimination of Discrimination against Women: Lesotho, CEDAW/C/LSO/CO/1-4, para. 
20. Available at <http://tbinternet.ochr.org/>. Accessed 23 Jun 2016; UN Committee on the Elimination of Discrimination 
Against Women (CEDAW), Concluding observations of the Committee on the Elimination of Discrimination against Women: 
Samoa, CEDAW/C/WSM/CO/4-5, para. 20. Available at <http://tbinternet.ochr.org/>. Accessed 03 Jul 2016. 

683 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 
Committee on the Elimination of Discrimination against Women: Guyana, CEDAW/C/GUY/CO/7-8, para. 20. Available at 
<http://tbinternet.ochr.org/>. Accessed 06 Jul 2016. 

683 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 
Committee on the Elimination of Discrimination against Women: Indonesia, CEDAW/C/IDN/CO/6-7, para. 23. Available at 
<http://tbinternet.ochr.org/>. Accessed 06 Jul 2016. 

684 See UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations on 
the combined second and third periodic reports of Serbia, CEDAW/C/SRB/CO/2-3, para. 20(a). Available at 
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stereotypes are a root cause of the disadvantaged position of women in a number of areas, including 
in the labour market and in political and public life,685 which undermines women’s empowerment in 
the family and in society.686 Gender stereotypes are considered to be a threat to the rights and 
capacities of women and girls to develop their personal abilities and make free choices about their 
lives and life plans687, whilst simultaneously constituting a root cause for the persistence of violence 
against women.688  

Likewise, the Committee sees the persistence of stereotypes as a threat to the entire system put in 
place by the CEDAW, as they present a significant impediment to the implementation of the 
Convention.689 

                                                
<http://tbinternet.ochr.org/>. Accessed 03 Jul 2016; UN Committee on the Elimination of Discrimination Against Women 
(CEDAW), Concluding observations on the combined fourth and fifth periodic reports of Georgia, CEDAW/C/GEO/CO/4-5, 
para. 18. Available at <http://tbinternet.ochr.org/>. Accessed 05 Jul 2016; UN Committee on the Elimination of 
Discrimination Against Women (CEDAW), Concluding observations on the fifth periodic report of Azerbaijan, 
CEDAW/C/AZE/CO/5, para. 20. Available at <http://tbinternet.ochr.org/>. Accessed 24 Jun 2016; UN Committee on the 
Elimination of Discrimination Against Women (CEDAW), Concluding observations on the combined fifth and sixth periodic 
reports of Slovenia, CEDAW/C/SVN/CO/5-6, para. 17. Available at <http://tbinternet.ochr.org/>. Accessed 24 Jun 2016; UN 
Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 30th Session, CEDAW/C/KGZ/2 
and Add.1, para. 167. Available at <http://tbinternet.ochr.org/>. Accessed 01 Jul 2016; UN Committee on the Elimination of 
Discrimination Against Women (CEDAW), Report of the 30th Session, CEDAW/C/NPL/2-3, para. 206. Available at 
<http://tbinternet.ochr.org/>. Accessed 01 Jul 2016; UN Committee on the Elimination of Discrimination Against Women 
(CEDAW), Report of the 30th Session, CEDAW/C/BLR/4-6, para. 339. Available at <http://tbinternet.ochr.org/>. Accessed 
01 Jul 2016; UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 34th Session, 
CEDAW/C/THA/CO/5, para. 25. Available at <http://tbinternet.ochr.org/>. Accessed 26 Jun 2016; UN Committee on the 
Elimination of Discrimination Against Women (CEDAW), Concluding observations of the Committee on the Elimination of 
Discrimination against Women: Belarus, CEDAW/C/BLR/CO/7, para. 17. Available at <http://tbinternet.ochr.org/>. 
Accessed 26 Jun 2016; UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding 
observations on the fifth periodic report of Azerbaijan, CEDAW/C/AZE/CO/5, para. 20. Available at 
<http://tbinternet.ochr.org/>. Accessed 25 Jun 2016; UN Committee on the Elimination of Discrimination Against Women 
(CEDAW), Report of the 36th Session, CEDAW/C/CUB/CO/6, para. 17. Available at <http://tbinternet.ochr.org/>. Accessed 
2 Jun 2016. 

685 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 34th Session, 
CEDAW/C/THA/CO/5, para. 25. Available at <http://tbinternet.ochr.org/>. Accessed 26 Jun 2016. 

686 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations on the 
combined eighth and ninth periodic reports of Ecuador, CEDAW/C/ECU/CO/8-9, para. 18. Available at 
<http://tbinternet.ochr.org/>. Accessed 24 Jun 2016. 

687 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations on the 
combined second and third periodic reports of the United Arab Emirates, CEDAW/C/ARE/CO/2-3, para. 23. Available at 
<http://tbinternet.ochr.org/>. Accessed 26 Jun 2016. 

688 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 36th Session, 
CEDAW/C/CUB/CO/6, para. 17. Available at <http://tbinternet.ochr.org/>. Accessed 25 Jun 2016; UN Committee on the 
Elimination of Discrimination Against Women (CEDAW), Concluding observations of the Committee on the Elimination of 
Discrimination against Women: Grenada, CEDAW/C/GRD/CO/1-5, para. 19. Available at <http://tbinternet.ochr.org/>. 
Accessed 26 Jun 2016; UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding 
observations on the fourth periodic report of Kyrgyzstan, CEDAW/C/KGZ/CO/4, para.15. Available at 
<http://tbinternet.ochr.org/>. Accessed 25 Jun 2016; UN Committee on the Elimination of Discrimination Against Women 
(CEDAW), Concluding observations on the combined initial and second periodic reports of Brunei Darussalam, 
CEDAW/C/BRN/CO/1-2, para. 20. Available at <http://tbinternet.ochr.org/>. Accessed 06 Jun 2016; UN Committee on the 
Elimination of Discrimination Against Women (CEDAW), Concluding observations on the fourth periodic report of 
Kyrgyzstan, CEDAW/C/KGZ/CO/4, para. 25. Available at <http://tbinternet.ochr.org/>. Accessed 26 Jun 2016. 

689 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 30th Session, 
CEDAW/C/KGZ/2 and Add.1, para. 167. Available at <http://tbinternet.ochr.org/>. Accessed 23 Jun 2016; UN Committee 
on the Elimination of Discrimination Against Women (CEDAW), Report of the 30th Session, CEDAW/C/NPL/2-3, para. 206. 
Available at <http://tbinternet.ochr.org/>. Accessed 26 Jun 2016; UN Committee on the Elimination of Discrimination Against 
Women (CEDAW), Report of the 30th Session, CEDAW/C/BLR/4-6, para 339. Available at <http://tbinternet.ochr.org/>. 
Accessed 05 Jul 2016; UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 34th 
Session, CEDAW/C/THA/CO/5, para 25. Available at <http://tbinternet.ochr.org/>. Accessed 26 Jun 2016; UN Committee 
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The obligation to undertake legal reform as a crucial component 

Throughout the years, the Committee has suggested many avenues for addressing stereotypes and 
has provided extensive examples, in order to guide states’ efforts to comply with their obligations 
under Article 5. The Committee has recommended, on several occasions, that states develop a 
comprehensive approach in order to combat gender stereotypes, demanding “effective” 690, 
“sustained” 691 and “systematic” 692 strategies in order to comply with Article 5. For example, the 
Committee urges Laos:  

[T]hat a concerted nationwide campaign be undertaken to eliminate the pervasive 
traditional gender role stereotyping and to promote public awareness on issues 
of gender equality in all spheres of life.693 

The strategy generally suggested by the Committee in its recommendations is three-fold, and it 
comprises the introduction, change or elimination of: (a) educational programmes; (b) awareness-
raising campaigns; and (c) legislative measures.694 The crucial element for this chapter is point (c); 
that is, the role of national laws and the obligation to undertake legal reforms to eradicate gender 
stereotypes.   

                                                
on the Elimination of Discrimination Against Women (CEDAW), Report of the 34th Session, CEDAW/C/THA/CO/5, para. 
25. Available at <http://tbinternet.ochr.org/>. Accessed 26 Jun 2016; UN Committee on the Elimination of Discrimination 
Against Women (CEDAW), Consideration of reports submitted by States parties under article 18 of the Convention: 
Concluding observations of the Committee on the Elimination of Discrimination against Women: Malta, 
CEDAW/C/MLT/CO/4, para. 18. Available at <http://tbinternet.ochr.org/>. Accessed 25 Jun 2016; UN Committee on the 
Elimination of Discrimination Against Women (CEDAW), Report of the 36th Session, CEDAW/C/CUB/CO/6, para. 17. 
Available at <http://tbinternet.ochr.org/>. Accessed 07 Jul 2016.  

690 See for example, UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 
34th Session, CEDAW/C/MLI/CO/5, para. 18. Available at <http://tbinternet.ochr.org/>. Accessed 26 Jun 2016; UN 
Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the Committee on 
the Elimination of Discrimination against Women: Fiji, CEDAW/C/FJI/CO/4, para. 20. Available at 
<http://tbinternet.ochr.org/>. Accessed 24 Jun 2016. 

691 See for example, UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding 
observations of the Committee on the Elimination of Discrimination against Women: Côte d'Ivoire, CEDAW/C/CIV/CO/1-3, 
para. 26. Available at <http://tbinternet.ochr.org/>. Accessed 26 Jun 2016. UN Committee on the Elimination of 
Discrimination Against Women (CEDAW), Report of the 38th Session, CEDAW/C/VUT/CO/3, para. 22. Available at 
<http://tbinternet.ochr.org/>. Accessed 26 Jun 2016. UN Committee on the Elimination of Discrimination Against Women 
(CEDAW), Report of the 39th Session, CEDAW/C/KEN/CO/6, para. 21. Available at <http://tbinternet.ochr.org/>. Accessed 
26 Jun 2016, 

692 See for example, UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 
Committee on the Elimination of Discrimination Against Women, 20th and 21st Session. A/53/38/Rev.1, para. 182. Available 
at <http://tbinternet.ochr.org/>. Accessed 26 Jun 2016. UN Committee on the Elimination of Discrimination Against Women 
(CEDAW), Concluding observations of the Committee on the Elimination of Discrimination against Women: Côte d'Ivoire, 
CEDAW/C/CIV/CO/1-3, para. 26. Available at <http://tbinternet.ochr.org/>. Accessed 20 Jun 2016. UN Committee on the 
Elimination of Discrimination Against Women (CEDAW), Concluding observations on the combined fourth and fifth periodic 
report of the former Yugoslav Republic of Macedonia, adopted by the Committee at its fifty-fourth session (11 February–1 
March 2013), CEDAW/C/MKD/CO/4-5, para. 27. Available at <http://tbinternet.ochr.org/>. Accessed 06 Jul 2016; UN 
Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations on the initial report of 
Qatar, CEDAW/C/QAT/CO/1, para. 22. Available at <http://tbinternet.ochr.org/>. Accessed 05 Jun 2016. UN Committee on 
the Elimination of Discrimination Against Women (CEDAW), Report of the 38th Session, CEDAW/C/VUT/CO/3, para. 22. 
Available at <http://tbinternet.ochr.org/>. Accessed 26 Jun 2016. 

693 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 
combined first and fifth periodic reports of Lao People’s Democratic Republic, CEDAW/C/LAO/1-5, para. 99. Available at 
<http://tbinternet.ochr.org/>. Accessed 05 Jul 2016. 

694 See for example, UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding 
observations on the combined seventh and eighth periodic reports of Guinea, CEDAW/C/KAZ/CO/7-8, para. 28. Available 
at <http://tbinternet.ochr.org/>. Accessed 06 Jul 2016. 
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The Committee finds a direct link between the continued existence of gender stereotypes and the 
existence of certain laws in which these stereotypes are reaffirmed. The Committee observes that 
stereotypical attitudes about the roles and responsibilities of women and men in public and private 
life are reflected in people’s behaviour but are also deeply entrenched in legislation and policy.695 
Therefore, various comments and recommendations made by the Committee build on the connection 
between the obligation to eliminate gender stereotypes under Article 5, and on the necessity of a 
profound revision of existing laws and public policies that maintain these stereotypes. The Committee 
urges the States Parties, in clear language that cannot be misunderstood, to change such laws and 
public policies.696  

Besides being an interpretative tool—as mentioned above—, Article 5 imposes concrete obligations 
on states to put an end to laws and policies based upon gender stereotypes which are detrimental to 
women and that have been delineated by the committee through its recommendations.  

The scope of the obligation that pertains to the legislative branch of government is two-fold. On one 
hand, the Committee recommends that states enact legislation prohibiting harmful practices that stem 
from and sustain stereotyped roles.697 The Committee is very cognisant of the power of the law to 
create or perpetuate gender stereotypes; it noted that:  

labour laws, which are overly protective of women as mothers and restrict 
women’s participation in a number of areas, may create obstacles to women’s 
participation in the labour market, in particular in the private sector, and 
perpetuate gender role stereotypes.698 

In this line, for example, the Committee urged Eritrea to introduce measures, including legislation, 
without delay, to modify or eliminate cultural practices and stereotypes that discriminate against 
women, in conformity with Articles 2 (f) and 5 (a) of the Convention.699 Following the Committee’s 
approach in requiring a systematic response from the States Parties, it also demands that they create 
an “enabling and supportive environment” within which to transform and change discriminatory laws, 
customs and stereotypes, and which allows women to exercise their human rights.700 For example, 
the Committee has urged Ireland to ensure that “legislation and policies create the structural and 
systemic framework” that enables women to enjoy their human rights.701  

                                                
695 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the Committee on the 

Elimination of Discrimination Against Women, 22nd and 23rd, Session. A/55/38, para. 251. Available at 
<http://tbinternet.ochr.org/>. Accessed 26 Jun 2016. 

696 Holtmaat, R,, Preventing Violence against Women: The Due Diligence Standard with Respect to the Obligation 
to Banish Gender Stereotypes on the Grounds of Article 5 (a) of the CEDAW Convention, p. 76.  

697 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations on the 
combined seventh and eighth periodic reports of Guinea, CEDAW/C/KAZ/CO/7-8, para. 28. Available at 
<http://tbinternet.ochr.org/>. Accessed 26 Jun 2016. 

698 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 30th Session, 
CEDAW/C/BLR/4-6, para. 351. Available at <http://tbinternet.ochr.org/>. Accessed 26 Jun 2016. 

699 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 34th Session, 
CEDAW/C/ERI/CO/3, para. 15. Available at <http://tbinternet.ochr.org/>. Accessed 26 Jun 2016. 

700 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 34th Session, 
CEDAW/C/ERI/CO/3, para. 15. Available at <http://tbinternet.ochr.org/>. Accessed 07 Jul 2016. 

701 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the Committee on the 
Elimination of Discrimination Against Women, 20th and 21st Session. A/53/38/Rev.1, para. 182. Available at 
<http://tbinternet.ochr.org/>. Accessed 24 Jun 2016. 
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On the other hand, the Committee requires states to review the laws that contribute to the persistence 
of certain stereotypes. This can mean that it is necessary to withdraw or to change laws that have 
this effect. For example, the Committee has expressed its concern about the existence of an Irish 
constitutional provision “that reflect[s] a stereotypical view of the role of women in the home and as 
mothers”, and urges the Parliamentary Committee on Constitutional Reform to be “fully aware of 
Ireland’s obligations under the Convention, including Article 5”.702  

Very illustrative in this regard is the Committee’s comment to Indonesia on:  

[T]he discriminatory provisions in the Marriage Act of 1974, which perpetuate 
stereotypes by providing that men are the heads of households and women are 
relegated to domestic roles, allow polygamy and set a legal minimum age of 
marriage of 16 for girls. The Committee is also concerned about the lack of 
progress in the law reform process with respect to marriage and family law, which 
allows the persistence of discriminatory provisions that deny women equal rights 
with men.703 

Additionally, the Committee states that neither guaranteeing equal rights by law, nor making laws 
formally sex neutral, is enough; the gender stereotypes that underlie these laws must be questioned. 
The recommendation to Slovenia is very illustrative in this regard; in it, the Committee observed that 
sex role stereotypes relating to the nature of women and men, and the "appropriate" work for each 
sex, were pervasive in Slovene society. This indicated that, despite its adherence to formal equality 
between women and men, the underlying stereotypes had not been questioned.704  

According to the Office of the UN High Commissioner for Human Rights, Article 5 recognises that, 
“even if women’s legal equality is guaranteed and special measures are taken to promote their de 
facto equality, another level of change is necessary for women’s true equality”.705 Therefore, the 
questioning of gender stereotypes—even when faced with seemingly neutral or formal equality 
provisions—is crucial for progress towards equality. 

Following the Committee’s approach in requiring a systematic response from the states, it also 
demands that they create an “enabling and supportive environment” to transform and change 
discriminatory laws, customs and stereotypes, which allows women to exercise their human rights.706 

                                                
702 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the Committee on the 

Elimination of Discrimination Against Women, 20th and 21st Session. A/53/38/Rev.1, paras. 193-194. Available at 
<http://tbinternet.ochr.org/>. Accessed 24 Jun 2016. 

703 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 39th Session, 
CEDAW/C/IDN/CO/5. Available at <http://tbinternet.ochr.org/>. Accessed 25 Jun 2016, para. 18. 

704 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the Committee on the 
Elimination of Discrimination Against Women, 16th and 17th Session. A/52/38/Rev.1, para. 100. Available at 
<http://tbinternet.ochr.org/>. Accessed 24 Jun 2016. 

705 UN Office of the UN High Commissioner for Human Rights, Fact Sheet No. 22, Discrimination Against Women: 
The Convention and the Committee. Available at <http://www.ohchr.org/Documents/Publications/FactSheet22en.pdf>, 
Accessed 08 Sep 2016. 

706 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 34th Session, 
CEDAW/C/ERI/CO/3, para. 15. Available at <http://tbinternet.ochr.org/>. Accessed 26 Jun 2016. 
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For example, the Committee has urged Ireland to ensure that “legislation and policies create the 
structural and systemic framework” that enables women to enjoy their human rights.707 

The Committee also places particular emphasis on the need to provide training to judges, lawyers 
and law enforcement personnel, in order to ensure that a change in the legal framework will be 
correctly operationalised by the relevant actors and effect change. Judges can have particularly 
pernicious effects, especially because their unique position of power means that they can give 
stereotypes the full weight and authority of the law.708 Thus, in several concluding observations the 
Committee expressly recommended that “gender stereotypes” should be an essential part of their 
mandatory training.709 

Gender stereotypes and individual communications 

The CEDAW Committee has engaged with issues related to stereotyping in various of its views 
resulting from processes under the Optional Protocol. The Committee has taken significant strides 
towards elaborating the content and scope of States Parties’ obligations to address stereotyping—
including legal stereotyping—, and has undoubtedly concluded that States Parties are required to 
modify or transform “harmful gender stereotypes”710 and “eliminate wrongful gender stereotyping”.711   

In the case of VK—a victim of domestic violence—versus Bulgaria, the Committee concluded that 
the refusal of the courts to issue a permanent protection order against VK’s husband “was based on 
stereotyped, preconceived and thus discriminatory notions of what constitutes domestic violence”.712 

In the case of KV—a rape victim—against the Philippines, the Committee found a breach of Article 5 
because the decision of the domestic court contained several references to stereotypes about male 
and female sexuality being more supportive for the credibility of the alleged perpetrator than for the 
credibility of the victim. In this regard, the Committee views with concern the findings of the judge, 
according to whom it is unbelievable that a man in his sixties would be able to proceed to ejaculation 
with the author resisting the sexual attack. Other factors taken into account in the judgement, such 

                                                
707 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the Committee on the 

Elimination of Discrimination Against Women, 20th and 21st Session. A/53/38/Rev.1, para. 182. Available at 
<http://tbinternet.ochr.org/>. Accessed 26 Jun 2016. 

708 Cook, R. and Cusack, S., 2011. Gender stereotyping: transnational legal perspectives. University of Pennsylvania 
Press, pp. 36-37 

709 See UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of 
the combined first and third periodic reports of Latvia, CEDAW/C/LVA/1-3, para. 46. Available at 
<http://tbinternet.ochr.org/>. Accessed 04 Apr 2016; UN Committee on the Elimination of Discrimination Against Women 
(CEDAW), Concluding observations of the Committee on the Elimination of Discrimination against Women: 
Bulgaria, CEDAW/C/BGR/CO/4-7, para. 26(d). Available at <http://tbinternet.ochr.org/>. Accessed 17 Apr 2016 and UN 
Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations on the combined fourth 
and fifth periodic reports of Bosnia and Herzegovina, CEDAW/C/BIH/CO/4-5, para. 22(d). Available at 
<http://tbinternet.ochr.org/>. Accessed 22 Jun 2016. 

710 UN Committee on the Elimination of Discrimination Against Women. 2012. VVP. v Bulgaria. Communication No. 
31/2011 (24 November 2012). CEDAW/C/53/D/31/2011, para. 9.6. 

711 UN Committee on the Elimination of Discrimination Against Women. 2012. RKB v Turkey. Communication No. 
28/2010 (13 April 2012). CEDAW/C/51/D/28/2010 para. 8.8. 

712 UN Committee on the Elimination of Discrimination Against Women. 2011. VK v Bulgaria. Communication No. 
20/2008 (25 July 2011). CEDAW/C/49/D/20/2008, para. 9.12. 
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as the weight given to the fact that VK and the accused knew each other, constitute a further example 
of “gender-based myths and misconceptions”.713 

The Committee made the following landmark finding “while acknowledging that the text of the 
Convention does not expressly provide for a right to a remedy, the Committee considers that such a 
right is implied in the Convention, in particular in Article 2 (c)”. The Committee recommended a 
number of measures targeted at the legal system, with a view to guaranteeing access to justice for 
victims of rape, namely “to ensure that legal procedures and court proceedings involving crimes of 
rape and other sexual offences are pursued in an expeditious manner, are impartial and fair and not 
affected by prejudices or stereotypical gender notions”.714  

The Committee further stressed that “stereotyping affects a woman’s right to a fair and just trial and 
that the judiciary must take caution not to create inflexible standards of what women or girls should 
be or what they should have done when confronted with a situation of rape based merely on 
preconceived notions of what defines a rape victim or a victim of gender-based violence, in 
general”.715 

In 2011 the topic was tackled by the CEDAW Committee, in the case of LC versus Peru.716 The case 
concerned a victim of rape who was denied a therapeutic abortion and was refused surgery because 
it could cause damage to the foetus. The CEDAW Committee found a violation of Article 5 of the 
Convention, as the decision to postpone the surgery due to the pregnancy was influenced by the 
“stereotype that protection of the foetus should prevail over the health of the mother.”717 In clear 
terms, LC’s reproductive function was put before her human rights by the doctors, building on the 
gender stereotype that understands the exercise of a woman’s reproductive capacity to be a duty, 
rather than a right.  

What are the main stereotypes identified by the CEDAW Committee? 

By tracing the work of the Committee in the recommendations to states during periodic reviews, and 
the views issued in cases of individual complaints, I show the different gender stereotypes that the 
Committee has grappled with.  

Firstly, since the first stages of the Committee’s work there has been an overarching concern for the 
conflation of women and motherhood. The focus of most of the Committee’s work on stereotypes has 
been in the “sexist stereotypes that exist within the family”718—as one of the many spheres in which 
stereotypes manifest—, intending to eradicate the necessary coupling of womanhood and 

                                                
713 Ibid., para. 8.6. 
714 UN Committee on the Elimination of Discrimination Against Women. 2010. KTV v The Philippines, 

Communication No. 18/2008 (22 Sep 2010). CEDAW/C/46/D/18/2008, para. 8.3. 
715 UN Committee on the Elimination of Discrimination Against Women. 2010. KTV v The Philippines, 

Communication No. 18/2008 (22 Sep 2010). CEDAW/C/46/D/18/2008, para. 8.4. 
716 UN Committee on the Elimination of Discrimination Against Women. 2010. LC v Peru, Communication No. 

22/2009 (4 Nov 2011). CEDAW/C/46/D/18/2008, para. 8.3. 
717 UN Committee on the Elimination of Discrimination Against Women. 2010. LC v Peru, Communication No. 

22/2009 (4 Nov 2011). CEDAW/C/46/D/18/2008, para. 8.15. 
718 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 28th Session, 

CEDAW/C/COG/1-5, para. 148. Available at <http://tbinternet.ochr.org/>. Accessed 21 Jun 2016. 
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motherhood. The Committee stated that such stereotypes perpetuate discrimination against women 
and girls, and are the direct cause of their “disadvantageous and unequal status”.719 

As an example, in Session 49 the Committee noted, in its analysis of the Russian report: 

The Committee reiterates its concern at the persistence of practices, traditions, 
patriarchal attitudes and deep-rooted stereotypes regarding the roles, 
responsibilities and identities of women and men in all spheres of life. In this 
respect, the Committee is concerned at the State party’s repeated emphasis on 
the role of women as mothers and caregivers.720 

The history of the drafting of Article 5 shows the concern of many state delegations about this issue. 
During the drafting process, many states observed that the protection of motherhood all too often 
leads to undermining women’s rights or to stigmatisation and stereotyping. For example, Norway 
pointed to the fact that the “protection of motherhood”, as it was worded in the first drafts, seems to 
bind women too closely to that role, and Denmark considered that the concept was outmoded.721  

The drafters of the CEDAW were fully aware that a change in the traditional roles of men and women 
in society and in the family is a prerequisite for achieving full equality between men and women, and 
included a statement along these lines in the Convention’s Preamble.722 Holtmaat notes that the 
drafters were aware that protection of the social and cultural construction of the motherly role all too 
often leads to fixed parental gender roles, but deemed it appropriate to protect the biological aspects 
of giving birth to children.723 The notion of motherhood as a social function raised countless questions 
by state officials during the drafting process, most of which concerned the relationship between the 
social and individual dimensions of reproduction. The concept of “motherhood as a social function” 
has been criticised on two grounds: (i) it instrumentalises women, promoting a system that 
contemplates the “needs of mothers”, that is, the needs of women insofar as they are or may become 
mothers; and (ii) because it starts out with “gender at its most decisive and inescapable point”—the 
biological capacity to bear children—, and it may fall back into a essentialist approach that considers 
womanhood and motherhood to be interchangeable terms.724 Holtmaat argues that women are 
seldom put on a pedestal, deserving a special degree of respect and concern only when and in as 
far as they fulfil the traditionally, customary, or religiously determined duties that come along with 
primarily or exclusively being a mother/care-giver.725  

                                                
719 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 

Committee on the Elimination of Discrimination against Women: Russian Federation, CEDAW/C/USR/CO/7, para. 20. 
Available at <http://tbinternet.ohchr.org/>. Accessed 24 Jun 2016. 

720 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 
Committee on the Elimination of Discrimination against Women: Russian Federation, CEDAW/C/USR/CO/7, para. 20. 
Available at <http://tbinternet.ohchr.org/>. Accessed 24 Jun 2016. 

721 Rehof, L.A., 1993. Guide to the Travaux Préparatoires of the United Nations Convention on the Elimination of all 
Forms of Discrimination against Women (Vol. 29). Martinus Nijhoff Publishers, p. 82 

722 Convention on the Elimination of Discrimination Against Women, Preamble para. 13–14.  
723 Holtmaat, Article 5, p. 152. 
724 Alcoff, L., Cultural Feminism versus Post-Structuralism: The Identity Crisis in Feminist Theory in Alcoff, L.M., 

Tuana, N. and Tong, R., 1995. Feminism and philosophy: Essential readings in theory, reinterpretation and application. 
Boulder. 

725 Holtmaat, Article 5, p. 146. 
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The structure of Article 5—divided into two different paragraphs—aims to recognise, on one hand, 
the important role of women in the reproduction of humankind, but on the other hand wanted to 
prevent women being seen solely as mothers.726 Monster, Cremer and Willems explain that Article 5 
disentangles the “conceptual fusion of woman and motherhood by clearly separating between 
‘culture’ (the social and cultural roles on ground of sex in part a) and ‘nature’ (the reproductive function 
of women in part b)”.727 

As noted by Holtmaat, the final wording of Article 5 honours the concerns voiced in the drafting of the 
article in two ways: the word “protection” was taken out altogether, and the word “motherhood” was 
consequently replaced by “maternity”.728 Riley has suggested, from a philosophical standpoint, that 
we can still talk about the needs of women with children—and of course refer to these women as 
mothers—, but that we should eschew all reference to the idealised institution of motherhood as a 
woman’s privileged vocation, or the embodiment of an authentic or natural female practice.729 

The Committee has repeatedly expressed concern about pro-natalist policies imposed by the states, 
such as “Mother’s award” 730 or “Mother heroine” 731, in which women that had more than a certain 
number of children were rewarded for it. It notes with concern that “pro-natalist”732 policies, or what 
was referred to in the Russian Federation’s report as women’s "natural function"733 strengthen 
discriminatory stereotypes.  

Secondly—and closely intertwined with the abovementioned stereotype, the Committee also 
repeatedly condemns what it calls the “sexual division of work”734, in which women are primarily 
regarded as mothers and caregivers735, having the primary responsibility for childrearing and 

                                                
726 Holtmaat, Preventing Violence against Women: The Due Diligence Standard with Respect to the Obligation to 

Banish Gender Stereotypes on the Grounds of Article 5 (a) of the CEDAW Convention, p. 67. 
727 W.C. Monster, E. Cremers and L. Willems, Vrouwenverdrag, moederschap, ouder- schap en arbeid (Den Haag: 

Ministerie van Sociale Zaken en Werkgelegenheid, 1998), p. 50. Cited by Holtmaat, Preventing Violence against Women: 
The Due Diligence Standard with Respect to the Obligation to Banish Gender Stereotypes on the Grounds of Article 5 (a) 
of the CEDAW Convention, p. 67. 

728 Holtmaat, Article 5, p. 152. 
729 Riley, D., 1983. War in the Nursery: Theories of the Child and Mother. Cited by Alcoff, p. 451.  
730 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the Committee on the 

Elimination of Discrimination Against Women, 22nd and 23rd, Session. A/55/38, para. 361. Available at 
<http://tbinternet.ohchr.org/>. Accessed 27 Apr 2016, para. 361. 

731 The Report of the Union of Soviet Socialist Republic reads as follows, “As regards the granting of awards for 
motherhood, the representative stated that statistics showed that most families averaged only one or two children. 
Nevertheless, as a result of the Government’s family protection policy, a trend towards more families with three children 
was observed. The honour of ‘Mother Heroine’ was awarded by decree of the Presidium of the Supreme Soviet of the 
Ukrainian SSR to mothers of 10 children, all of whom were still living when the last-born celebrated its first birthday. The 
motherhood medal was awarded to mothers of five children or more”. See UN Committee on the Elimination of 
Discrimination Against Women (CEDAW), Report of the Committee on the Elimination of Discrimination Against Women, 
2nd Session. Volume I, A/39/45[VOL.I] (SUPP), para. 182. Available at <http://tbinternet.ochr.org/>. Accessed 21 Apr 2016. 

732 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations on the 
combined eighth and ninth periodic reports of Mongolia, CEDAW/C/MNG/CO/8-9, para. 28. Available at 
<http://tbinternet.ochr.org/>. Accessed 21 May 2016. 

733 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the Committee on the 
Elimination of Discrimination Against Women, 14th Session, A/50/38, para. 498. Available at <http://tbinternet.ochr.org/>. 
Accessed 21 Apr 2016. 

734 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 28th Session, 
CEDAW/C/COG/1-5, para. 148. Available at <http://tbinternet.ochr.org/>. Accessed 21 Apr 2016. 

735 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations on the 
combined second and third periodic reports of Mauritania, CEDAW/C/MRT/CO/3-4. Para. 22. Available at 
<http://tbinternet.ochr.org/>. Accessed 17 May 2016. 
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domestic tasks.736 The Committee considers that these stereotypes relegate women and girls to a 
“subordinate and subservient role” within the family.737 Concurrently, the Committee understands that 
this sexual division of work is grounded in the belief that men are naturally the legal heads of 
households and the breadwinners.738 According to the Committee, such stereotypes undermine 
women’s social status, as reflected in women’s disadvantaged position in a number of areas, 
including in the labour market and in access to political life and decision making positions, and affect 
women’s choices in their studies and professions. These considerations are particularly concerning 
for the Committee, as they remain a challenge even when the national legal frameworks have 
afforded formal equality to spouses.739 The Committee notes that such stereotypes constitute a 
significant impediment to the practical realisation of the principle of equality of women and men, as 
called for in Article 2(a) of the Convention.740 

These considerations go hand in hand with the Committee’s understanding that the upbringing and 
development of children is a common responsibility of men and women.741 For example, the 
Committee recommends that Oman adopts policies and measures “encouraging equal sharing of 

                                                
736 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 

Committee on the Elimination of Discrimination against Women: Mauritius, CEDAW/C/MUS/CO/6-7, para. 18. Available at 
<http://tbinternet.ochr.org/>. Accessed 23 Jun 2016. 

737 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 37th Session, 
CEDAW/C/MDV/CO/3, para. 17. Available at <http://tbinternet.ochr.org/>. Accessed 06 Jul 2016. 

738 See UN Committee on the Elimination of Discrimination Against Women (CEDAW), Consideration of reports 
submitted by States parties under article 18 of the Convention: Concluding observations of the Committee on the Elimination 
of Discrimination against Women: Malta, CEDAW/C/MLT/CO/4, para. 18. Available at <http://tbinternet.ochr.org/>. 
Accessed 26 Jun 2016; UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding 
observations on the initial to fourth periodic reports of Comoros, adopted by the Committee at its fifty-third session, 1-19 
October 2012, CEDAW/C/COM/CO/1-4, para. 21. Available at <http://tbinternet.ochr.org/>. Accessed 06 Jul 2016; UN 
Committee on the Elimination of Discrimination Against Women (CEDAW), Consideration of reports submitted by States 
parties under article 18 of the Convention: Concluding observations of the Committee on the Elimination of Discrimination 
against Women: Malta, CEDAW/C/MLT/CO/4, para. 18. Available at <http://tbinternet.ochr.org/>. Accessed 06 Jul 2016; 
UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the Committee 
on the Elimination of Discrimination against Women: Bahamas, CEDAW/C/BHS/CO/1-5, para. 21. Available at 
<http://tbinternet.ochr.org/>. Accessed 06 Jul 2016; UN Committee on the Elimination of Discrimination Against Women 
(CEDAW), Report of the 40th session, CEDAW/C/LUX/CO/5, paras. 15-16. Available at <http://tbinternet.ochr.org/>. 
Accessed 06 Jul 2016; UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 
Committee on the Elimination of Discrimination Against Women, 20th and 21st Session. A/53/38/Rev.1, para. 99. Available 
at <http://tbinternet.ochr.org/>. Accessed 06 Jul 2016; UN Committee on the Elimination of Discrimination Against Women 
(CEDAW), Report of the Committee on the Elimination of Discrimination Against Women, 20th and 21st Session. 
A/53/38/Rev.1, paras. 120-121. Available at <http://tbinternet.ochr.org/>. Accessed 06 Jul 2016; UN Committee on the 
Elimination of Discrimination Against Women (CEDAW), Report of the 37th Session, CEDAW/C/AUT/CO/6, para. 17. 
Available at <http://tbinternet.ochr.org/>. Accessed 06 Jul 2016; UN Committee on the Elimination of Discrimination Against 
Women (CEDAW), Concluding observations of the Committee on the Elimination of Discrimination against Women: 
Mauritius, CEDAW/C/MUS/CO/6-7, para. 18. Available at <http://tbinternet.ochr.org/>. Accessed 06 Jul 2016; UN 
Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the Committee on 
the Elimination of Discrimination against Women: Bahamas, CEDAW/C/BHS/CO/1-5, para. 21. Available at 
<http://tbinternet.ochr.org/>. Accessed 23 Jun 2016. 

739 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 
Committee on the Elimination of Discrimination against Women: Singapore, CEDAW/C/SGP/CO/4/Rev.1, para. 21. 
Available at <http://tbinternet.ochr.org/>. Accessed 23 Jun 2016. 

740 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Consideration of reports submitted 
by States parties under article 18 of the Convention: Concluding observations of the Committee on the Elimination of 
Discrimination against Women: Malta, CEDAW/C/MLT/CO/4, para. 21. Available at <http://tbinternet.ochr.org/>. Accessed 
23 Jun 2016. 

741 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 28th Session, 
CEDAW/C/CHE/1-2 and Add.1, para. 133. Available at <http://tbinternet.ochr.org/>. Accessed 29 Jun 2016. 
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family responsibilities between women and men in the family”.742 The Committee also expressed 
concern in relation to Bhutan that, “custody of children under the age of 9 is automatically granted to 
the mother, reinforcing gender stereotypes”.743 Once again, linked to the division of the unpaid care 
work to be performed within the family, the Committee shows its concern for the stereotyped vision 
of women as mothers.    

Along similar lines, other UN bodies have denounced stereotypes and pointed at their harmful 
consequences. For example, the Special Rapporteur on extreme poverty and human rights, Ms. 
Magdalena Sepúlveda, in her report on unpaid care work744 explores the ways in which stigma and 
stereotyping results in disadvantageous positions for women and points out: “[o]wing to gender 
stereotypes related to family and work, such as ‘male breadwinners’, ‘women as carers/nurturers’, 
this generally means that women assume the bulk of the work, to the detriment of their human rights 
enjoyment”.745 Indeed, she argues “[t]he unequal distribution of unpaid care work is highly reflective 
and determinative of power relations between women and men. Discriminatory gender stereotypes, 
which construe women as second-class citizens whose place is in the home, cause and perpetuate 
this unequal distribution of work, rendering women’s equal enjoyment of rights impossible” .746 

Thirdly, the Committee also calls attention to the assumption that women are “weak” and “vulnerable” 
and ask states to contest such stereotypes.747 Furthermore, it warns states against “protective” laws 
and policies, stemming from such assumptions.748 This stereotype infantilises women, portraying 
them as unable to make decisions on their own. In this line, the Committee has, for example, shown 
concern about the requirement that a woman obtain her husband’s consent regarding sterilisation 
and abortion, even when her life is in danger. The Committee connected this with the persistence of 

                                                
742 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 

Committee on the Elimination of Discrimination against Women: Oman, CEDAW/C/OMN/CO/1, para. 24. Available at 
<http://tbinternet.ochr.org/>. Accessed 29 Jun 2016. 

743 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 44th session, 
CEDAW/C/BTN/CO/7, para. 33. Available at <http://tbinternet.ochr.org/>. Accessed 24 Jun 2016. 

744 UN General Assembly. 2010. Report of the Special Rapporteur on extreme poverty and human rights. A/68/293. 
Available at <http://www.unwomen.org/en/news/stories/2013/10/special-rapporteur-positions-unpaid-care-work-as-major-
human-rights-issue>. Accessed 09 Sep 2016. 

745 UN General Assembly. 2010. Report of the Special Rapporteur on extreme poverty and human rights. A/68/293, 
para. 8. Available at <http://www.unwomen.org/en/news/stories/2013/10/special-rapporteur-positions-unpaid-care-work-
as-major-human-rights-issue>. Accessed 09 Sep 2016. 

746 UN General Assembly. 2010. Report of the Special Rapporteur on extreme poverty and human rights. A/68/293, 
para. 13. Available at <http://www.unwomen.org/en/news/stories/2013/10/special-rapporteur-positions-unpaid-care-work-
as-major-human-rights-issue>. Accessed 09 Sep 2016. 

747 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 30th Session, 
CEDAW/C/NPL/2-3, para. 206. Available at <http://tbinternet.ochr.org/>. Accessed 1 Jul 2016; UN Committee on the 
Elimination of Discrimination Against Women (CEDAW), Report of the Committee on the Elimination of Discrimination 
Against Women, 8th Session, A/44/38, para. 256. Available at <http://tbinternet.ohchr.org/>. Accessed 19 Apr 2016. 

748 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the Committee on the 
Elimination of Discrimination Against Women, 8th Session, A/44/38, para.  256. Available at <http://tbinternet.ohchr.org/>. 
Accessed 19 Apr 2016; UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 30th 
Session, CEDAW/C/KWT/1-2, para. 72. Available at <http://tbinternet.ochr.org/>. Accessed 30 Jun 2016; UN Committee 
on the Elimination of Discrimination Against Women (CEDAW), Report of the 30th Session, CEDAW/C/BLR/4-6, para. 351. 
Available at <http://tbinternet.ochr.org/>. Accessed 1 Jul 2016; UN Committee on the Elimination of Discrimination Against 
Women (CEDAW), Report of the Committee on the Elimination of Discrimination Against Women, 26th, 27th and 28th 
Session. A/57/38, para. 56. Available at <http://tbinternet.ohchr.org/>. Accessed 27 Apr 2016. 
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entrenched patriarchal attitudes and stereotypes about the roles and responsibilities of women and 
men in the family and society, which discriminate against women.749 

Fourthly, the Committee has engaged with the stereotyped notions of women in cases of rape. The 
views of the committee in the case of KV versus the Philippines are very illustrative of this. The 
Committee stressed that “the judiciary must take care not to create inflexible standards of what 
women or girls should be or what they should have done when confronted with a situation of rape 
based merely on preconceived notions of what defines a rape victim or a victim of gender-based 
violence, in general”.750  

One of the most salient shortcomings of the framework is the lack of an intersectional analysis. 
“Intersectionality” refers to the interaction between gender, race, and other categories of difference 
in individual lives, social practices, institutional arrangements, and cultural ideologies, and the 
outcomes of these interactions in terms of power.751 It is important to acknowledge that women’s 
experiences are not homogenous, and that other factors such as nationality, race and class are 
essential in order to fully comprehend the different forms of oppression women face.752  

None of the individual communications or recommendations engage with compound stereotypes. 
The CEDAW Committee shyly addresses some concerns referring to the particular situation of, for 
example, Roma and indigenous or African American women. It noted that “certain groups of women, 
in addition to being affected by gender stereotypes, face multiple forms of discrimination on grounds 
such as their ethnicity or their sexuality.753 However, much further work is needed to tackle the 
multiple stereotypes that converge in our complex identities. 

Conclusion 
The overarching themes of this chapter are the ability, as well as the obligation, of domestic and 
international law and actors to eliminate the negative effects of gender stereotyping and 
discrimination in domestic laws. The analysis of the existing provisions and the elaboration on gender 
stereotypes done by different UN bodies reveal great potential as a framework to closely examine 
domestic laws. As it was argued before, the interplay between Articles 5 and 2 of the CEDAW 
provides for clear guidelines to identify the scope and content of the obligation to contest gender 
stereotypes in domestic laws. CEDAW explicitly links gender stereotyping to discrimination against 
women, and is an extremely valuable tool for combating these problems in a forum specifically 
created to eradicate them.  

The cases concerning stereotypes stemming from individual communications before the CEDAW 
Committee, which reach the international human rights system, show the pervasiveness of the 
stereotype that confines women to motherhood irrespective of the consequences or their willingness 
                                                

749 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 39th Session, 
CEDAW/C/IDN/CO/5, para. 16. Available at <http://tbinternet.ohchr.org/>. Accessed 07 Jul 2016. 

750 UN Committee on the Elimination of Discrimination Against Women. 2010. KTV v The Philippines, 
Communication No. 18/2008 (22 Sep 2010). CEDAW/C/46/D/18/2008, para. 8.3. 

751 Davis, K., 2008. Intersectionality as buzzword: A sociology of science perspective on what makes a feminist 
theory successful. Feminist theory, 9(1), pp. 67-85. 

752 Lorde, A., 2012. Sister outsider: Essays and speeches. Crossing Press, p. 2. 
753 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 43rd session, 

CEDAW/C/GUA/CO/, para. 19. Available at <http://tbinternet.ohchr.org/>. Accessed 08 Jul 2016. 
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to perform that role, or that mandates chastity or a specific behaviour from a rape victim, and more, 
both in the domestic laws and the practice. The views of the Committee on the devastating 
consequences of these stereotypes are also very eloquent. As a result, these cases call for further 
scrutiny of a wide range of laws—from maternity leave, to abortion, to criminal law—, in light of the 
abovementioned framework and existing international obligations.  

The analysis of the abovementioned provisions and the interpretations given by the CEDAW 
Committee allow us to create a framework of analysis comprising three basic elements: (a) gender 
stereotyping is a serious human rights concern that hinders their full realisation; (b) states have an 
obligation to eradicate gender stereotypes from practice, policy and law - legal reform being one of 
the key components of this obligation; (c) the CEDAW Committee has provided substantial guidance 
in terms of the stereotypes that require urgent attention; stereotypes such as, ‘women are naturally 
and primordially mothers’, ‘women are emotional/irrational’, and ‘women are weak and vulnerable’ 
are impermissible and need to be addressed and challenged.  

In discussing stereotypes, we must recall the emphasis put by the Convention and the Committee 
on the structural nature of inequality, and the need for a systematic and comprehensive agenda for 
change. By approaching the analysis of domestic laws using the framework of Article 5, we can bring 
not only human rights but also underlying power relations to the centre.  

The framework that emerges from the articulation of Articles 5 and 2 of the CEDAW provides for an 
invaluable guide for States Parties to comply fully with their obligations under international human 
rights law. However, despite the increasingly strong recognition of stereotypes as an obstacle to the 
realisation of human rights, further elaboration is needed. Two aspects are crucial to achieving 
progress in the eradication of gender stereotypes. Firstly, further work is needed in order to unveil 
the pervasive gender stereotypes that permeate laws, judgements and policies. Indeed, the UN 
bodies have dealt with the topic of gender stereotypes in many recommendations, but they need to 
be more vigilant about naming gender stereotyping, accurately identifying the operative stereotypes 
and the consequent harms. The 1990s seem to have marked a milestone, as the issue of stereotypes 
gained momentum—amongst others, with General Recommendation 25. However, the 
recommendations seemingly follow a ritualist pattern and the CEDAW Committee does not go 
beyond a generic statement that is advised to virtually every state. Treaty monitoring bodies must 
continue to elaborate on the content of this obligation, and make robust recommendations to ensure 
states address gender stereotypes in their domestic laws.  

The individual communications presented before the Committee, and the views resulting from it, hold 
great transformative potential. The Committee grappled with issues of gender-based violence, 
reproductive rights and rape; all topics that speak of systemic problems and which are tightly 
connected with ideas of gender and gender roles. However, they also represent missed opportunities 
for the Committee to thoroughly elaborate on the specific stereotypes and the way the legal 
framework—and not only the judiciary—reinforces harmful stereotypes. As argued by Cook and 
Cusack, the ability to eliminate wrongful gender stereotyping is contingent on examining “the nature, 
forms, causes, and effects” of stereotyping, and the Committee can and should do a better job.754  

                                                
754 Cook, R. and Cusack, S., 2011. Gender stereotyping: transnational legal perspectives. University of Pennsylvania 

Press, p. 40. 
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Moreover, the CEDAW Committee and other treaty monitoring bodies are not the only ones with work 
ahead. Human rights scholars and advocates must continue to hold all stakeholders accountable for 
laws and policies that build on stereotyped identities. Domestic law makers are in a unique position 
to analyse the existing laws and to conduct due diligence for the upcoming ones, in an effort to detect 
and modify harmful stereotypes.  

Notably, a crucial aspect of the framework proposed around Article 5 is the affirmation of gender as 
a socially constructed, and therefore dynamic, concept. Social structures become the vehicles 
through which gender-stereotypical perceptions are propagated. Recognising that law is one such 
social structure allows us to unlock its transformative potential. Katia Uriona warns us that “[l]egal 
reform did not change patriarchal systems or machismo culture overnight and the backlash against 
women in politics has been swift and widespread”.755 But that should not discourage us from 
appealing to its potentially transformative power. As Sachs noted, “[t]he law may not automatically 
and of itself eliminate stereotyping and prejudice. Yet it serves as a great teacher, establishes public 
norms that become assimilated into daily life and protects vulnerable people from unjust 
marginalisation and abuse”.756 Bringing this obligation into the spotlight can help us move from an 
aspirational goal to a truly transformational agenda.  

The next chapter will narrow down the focus and deal with the obligation to eradicate gender 
stereotypes in the context of abortion. The analysis done in Chapters VI and VII (the present chapter 
and the next) provides a framework of analysis for the study of crucial cases (South Africa and 
Uruguay), which will follow in Chapters VIII and IX.   

 

 

 

 
 
 

 

 

 
 
 

                                                
755 Interview with Katia Uriona, former President of the Electoral Tribunal of the Plurinational State of Bolivia and 

Executive Secretary of the national Women’s Coordinator (Coordinadora de la Mujer) for UN Women. Available at 
<http://www.unwomen.org/en/news/stories/2018/11/take-five-katia-uriona>. Accessed 9 Nov 2018. 

756 South African Constitutional Court, Minister of Home Affairs v Fourie, para. 138.  
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The transformation of women from a biological being 
(child bearer) to a political being (childrearer) is part of 

the conflict expressed in the politics of patriarchy. 
Patriarchy seeks to maintain the myth that…

motherhood is a biological reality rather than a
 politically constructed necessity.  

VII - Zillah Eisenstein, Radical Future of Liberal Feminism, p.15, cited by Christine Overall, 
Ethics and Human Reproduction: A Feminist Analysis (Allen & Unwin 1987), p. 5.

VIIZillah Eisenstein
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Introduction 
Chapter VI explored the scope and content of the states’ obligation to modify or transform “harmful 
gender stereotypes”757 and “eliminate wrongful gender stereotyping”.758 As has been analysed in this 
chapter, the CEDAW Committee has done crucial work on defining the scope and content of this 
obligation and identifying what the stereotypes are, which shall be examined and transformed. 
Furthermore, it places focus on the importance of the legal framework in the eradication of gender 
stereotypes. 

The present chapter will specifically deal with gender stereotypes and sexual and reproductive health 
and rights—particularly abortion. Cook has stated that “[n]o society, no religion, no culture and no 
system of national law has been neutral about issues of human reproduction”.759 Indeed, sexual and 
reproductive rights—including access to safe and legal abortion services—affect women’s mental 
and physical integrity, their health and sexual autonomy, “their ability to enter and end relationships, 
their education and job training, their ability to provide for their families, and their ability to negotiate 
work-family conflicts in institutions organized on the basis of traditional sex-role assumptions”.760 As 
noted above, women’s unique reproductive biology has traditionally been one of the primary grounds 
for de jure and de facto discrimination against women.761  

Indeed, a fundamental component of women’s reproductive self-determination is the choice not to 
reproduce. This requires that women have control over their own sexuality, determine their own sex 
life, and have access to a wide array of information and contraceptive methods, including abortion if 
they chose to terminate a pregnancy.762 However, the choice not to reproduce has long been 
contested, and the regulation of abortion has been understood as fitting a larger pattern of control of 
female sexuality and reproduction, continuing to be a highly restricted and regulated procedure.763 
French has argued that “almost all extant cultures regulate women’s procreation, through regulating 
marriage or women’s sexuality or both”.764 Furthermore, increasing importance has been assigned 
to the less visible forms of power exerted over women’s bodies, such as gender stereotyping and 
their legal sanction—via law, policies or courts’ decisions. As noted by Shalev, “[s]tereotypes of 
women’s sexuality underlie codes of chastity that circumscribe women’s freedom of movement and 
their participation in public life. Discriminatory attitudes about women’s sexuality are related to certain 

                                                
757 UN Committee on the Elimination of Discrimination Against Women. 2012. VVP. v Bulgaria Communication No. 

31/2011 (24 November 2012), CEDAW/C/53/D/31/2011, para. 9.6. 
758 UN Committee on the Elimination of Discrimination Against Women. 2012. RKB v Turkey Communication No. 

28/2010 (13 April 2012). CEDAW/C/51/D/28/2010 para. 8.8. 
759 Cook, R.J., Dickens, B.M. and Fathalla, M.F., 2003. Reproductive health and human rights: integrating medicine, 

ethics, and law. Clarendon Press, p. 3. 
760 Siegel, R.B., 2006. Sex equality arguments for reproductive rights: their critical basis and evolving constitutional 

expression. Emory Law Journal 56, p. 815. 
761 UN Human Rights Committee. 2016. Amanda Mellet v. Ireland, Communication 2324/2013. 

CCPR/C/116/2324/2013. 
762 Oja, L. and Yamin, A.E., 2016. Woman in the European Human Rights System: How Is the Reproductive Rights 

Jurisprudence of the European Court of Human Rights Constructing Narratives of Women's Citizenship. Columbia Journal 
of Gender and Law, 32, p. 62. 

763 Sifris, R., 2013. Reproductive freedom, torture and international human rights: Challenging the masculinisation 
of torture. Routledge; Boyle, M., 2014. Re-thinking Abortion: Psychology, Gender and the Law. Routledge. 

764 French, M., 1985. Beyond power: On men, women, and morals. Summit, p. 27 
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practices that are harmful to women’s health and deny them the right to a satisfying sex life”.765  

Evidence from both social science and legal fields has unveiled very close connections between the 
understanding and regulation of abortion and gender stereotyping. On the one hand, social 
psychologists have searched for symptoms or indications of the cognitive process that results in 
stereotyping. Results have shown that a stricter attachment to “traditional” gender roles is negatively 
correlated with support for abortion. In other words, research demonstrates that, the more traditional 
one’s gender-role attitudes, the less supportive one is of abortion.766 Likewise, a permissive view of 
sex—a concept related to gender-role attitudes—is positively correlated with support for abortion.767 
The association between anti-abortion rhetoric and traditional gender roles has been very prevalent 
in the political arena. For example, Baer notes the ubiquity of this discourse in the US, in which 
women who sought abortion were seen as “neglecting their God-given calling as mothers” and 
representing a threat to “male” authority and the traditional “role” of women.768 Joffe notes a report 
written by the American Medical Association’s Committee on Criminal Abortion, in which women that 
seek abortion services are described as “unmindful of the course marked out for her by 
Providence...she yields to the pleasures but shrinks from the pains and responsibilities of 
maternity”.769 Such considerations are particularly important for the analysis of the parliamentary 
debates occurring in Uruguay and South Africa, in Chapters VIII and IX.  

These two considerations—the gendered nature and impact of access to abortion and the pre-
existing evidence from other fields—are taken as a starting point for enquiring what states’ obligations 
are in terms of gender stereotypes, specifically in the field of sexual and reproductive rights. Similar 
to Chapter VI, this chapter will explore the international human rights standards and the work of 
human rights bodies in developing the scope and content of such an obligation.  

                                                
765 Shalev, C., 2000. Rights to sexual and reproductive health: the ICPD and the Convention on the Elimination of 

all forms of Discrimination Against Women. Health and Human Rights, 4(2), pp. 38-66. 
766 Strickler, J. and Danigelis, N.L., 2002. Changing frameworks in attitudes toward abortion. In Sociological Forum, 

17(2), pp. 187-201.  
Wall, S.N., Frieze, I.H., Ferligoj, A., Jarošová, E., Pauknerova, D., Horvat, J., and Šarlija, N., 1999. Gender role and 

religion as predictors of attitude toward abortion in Croatia, Slovenia, the Czech Republic, and the United States. Journal 
of Cross-cultural Psychology, 30(4), pp. 443-465. 

Wang, G.Z. and Buffalo, M.D., 2004. Social and cultural determinants of attitudes toward abortion: A test of Reiss’ 
hypotheses. The Social Science Journal, 41(1), pp. 93-105. 

Osborne, D. and Davies, P.G., 2012. When Benevolence Backfires: Benevolent Sexists' Opposition to Elective and 
Traumatic Abortion. Journal of Applied Social Psychology, 42(2), pp. 291-307. 

767 Bahr, S.J. and Marcos, A.C., 2003. Cross-cultural attitudes toward abortion: Greeks versus Americans. Journal 
of Family Issues, 24(3), pp. 402-424. 

See also, Osborne, D. and Davies, P.G., 2012. When Benevolence Backfires: Benevolent Sexists' Opposition to 
Elective and Traumatic Abortion. Journal of Applied Social Psychology, 42(2), pp. 292.  

768 Baer, J.A. ed., 2002. Historical and multicultural encyclopaedia of women's reproductive rights in the United 
States. Greenwood Publishing Group. 

769 Joffe, C., 1996. Doctors of conscience: The struggle to provide abortion before and after Roe v. Wade. Beacon 
Press. 
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Gender stereotypes and abortion: The work of human rights bodies 

The Work of the ICESCR Committee: connecting the right to reproductive 
health with the elimination of stereotypes 

Chapter VII showed the instrumental work of the CEDAW Committee in its elaboration of the scope 
of the obligation to eradicate gender stereotypes and the identification of specific stereotypes that 
must be eradicated. In the field of abortion, this work has been largely undertaken by the ICESCR 
Committee. 

Contributing to the identification of gender stereotypes in connection with sexual and reproductive 
rights, General Comment 22 of the ICESCR Committee emerges as a key instrument.770 Although 
most references to the obligation to eradicate stereotypes have previously been made in a general 
manner, General Comment 22 addresses this issue in connection with Art. 12 of the ICESCR, which 
enshrines the right to health.  

GC 22771 recognises the particularly gendered experiences of SRHR, stating that due to women’s 
reproductive capacities, the realisation of women’s rights to sexual and reproductive health is 
essential to the realisation of the full range of their human rights. 

It reaffirms gender roles as a key social determinant of health. It also reasserts that gender-based 
stereotypes, assumptions and expectations of women as men’s subordinates, and of women’s roles 
as only caregivers and mothers in particular, are obstacles to substantive gender equality—including 
the equal right to sexual and reproductive health—, as is men’s role as only heads of the household 
and breadwinners.772 These stereotypes “need to be modified or eliminated”, says the Committee.773  

The Committee states that gender-neutral laws can perpetuate the already existing gender 
inequalities and discrimination against women, and affirms that substantive equality requires that the 
laws, policies and practices do not maintain, but rather alleviate, the inherent disadvantage that 
women experience in exercising their right to sexual and reproductive health.774 Moreover, special 
measures, both temporary and permanent, are necessary to accelerate de facto equality of women 
and to protect maternity.775 

Similar to what was shown in Chapter VI, in terms of the work of the CEDAW Committee, General 
Comment 22 also places particular emphasis on the importance of the legal framework in combatting 

                                                
770 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 

Reproductive Health. E/C.12/GC/22, para. 27.  
771 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 

Reproductive Health. E/C.12/GC/22, para. 27.  
772 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 

Reproductive Health.  E/C.12/GC/22, para. 27. 
773 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 

Reproductive Health.  E/C.12/GC/22, para. 27. 
774 UN Committee on the Elimination of Discrimination Against Women. 2004. General recommendation No. 25, on 

article 4, paragraph 1, of the Convention on the Elimination of All Forms of Discrimination against Women, on temporary 
special measures, footnote 1.  

775 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 
Reproductive Health.  E/C.12/GC/22, para. 27. See also CEDAW, Art. 4.1 is on “temporary special measures aimed at 
accelerating de facto equality between men and women”, and Art. 4.2 is on “special measures… aimed at protecting 
maternity” and CESCR General Comment No. 16, para. 15. 
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gender stereotypes. It stresses that “[l]aws, policies and programmes, including temporary special 
measures, are required to prevent and eliminate discrimination, stigmatization and negative 
stereotyping that hinders access to sexual and reproductive health.”776 It also reaffirms that states 
should implement temporary special measures to overcome the long-standing discrimination and 
entrenched stereotypes against certain groups.777 

The Comment’s aim was to clarify states’ obligations with regard to sexual and reproductive health 
and—amongst other obligations—the Committee refers specifically to stereotypes as a hindering 
factor in the realisation of SRHR. General Comment 22 lists the general obligations of states, and 
demands that they:  

- adopt the necessary measures to eliminate conditions and combat attitudes that 
perpetuate inequalities and discrimination, particularly on the basis of gender, in 
order to enable all individuals and groups to enjoy sexual and reproductive health 
on a basis of equality.778 

- recognize and take measures to rectify entrenched social norms and power 
structures that impair the equal exercise of their right, such as the impact that 
gender roles have on the social determinants of health. Such measures must 
address and eliminate discriminatory stereotypes, assumptions and norms 
concerning sexuality and reproduction, which underlie restrictive laws and 
undermine the realization of sexual and reproductive health.779 

Adjudicating gender stereotypes in abortion cases: LC v Peru, Mellet v Ireland 
and Whelan v Ireland 

The intersection between abortion and stereotypes has been addressed in three decisions by treaty 
monitoring bodies (CEDAW and HRC), stemming from individual communications. In 2011 the topic 
was tackled by the CEDAW Committee in the case of LC v Peru.780 More recently, these topics were 
raised and discussed by the Human Rights Committee in the cases of Mellet v. Ireland (2016)781 and 
Whelan v. Ireland (2017)782. As of November 2018, only these three cases have dealt with issues of 
abortion and gender stereotypes before the treaty monitoring bodies.  

                                                
776 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 

Reproductive Health. E/C.12/GC/22, para. 31. 
777 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 

Reproductive Health. E/C.12/GC/22, para. 36. 
778 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 

Reproductive Health. E/C.12/GC/22, paras. 6-9. 
779 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 

Reproductive Health.  E/C.12/GC/22, para. 35. 
780 UN Committee on the Elimination of Discrimination Against Women. 2010. LC v Peru, Communication No. 

22/2009 (4 Nov 2011). CEDAW/C/46/D/18/2008. 
781 UN Human Rights Committee. 2016. Mellet v. Ireland, Communication 2324/2013 (17 Nov 2016). 

CCPR/C/116/2324/2013. 
782 UN Human Rights Committee. 2017. Whelan v Ireland, Communication 2425/2014 (12 Jun 2017). 

CCPR/C/119/D/2425/2014. 
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LC v. Peru – CEDAW Committee Communication No. 22/2009 

In LC v. Peru, the facts of the case are as follows. LC was a thirteen-year old Peruvian girl who 
became pregnant after being repeatedly sexually abused by a thirty-four-year-old man. Upon finding 
out she was pregnant, LC attempted suicide by jumping off a building. As she failed to end her life, 
she was still pregnant and severely injured, requiring emergency surgery to prevent her from 
becoming paralysed from her legs down. The hospital refused to perform these surgeries on the 
grounds that they would harm the foetus. Her mother requested an abortion on the grounds of Article 
119 of the Peruvian Criminal Code, which allows for therapeutic abortion as mentioned above, 
because the life of her daughter was in danger. After forty-two days, the hospital declined her request 
and, before she could receive the results of her appeal to the initial decision, LC suffered a natural 
miscarriage. On 11 July 2007, LC was operated on for her spinal injuries, almost three-and-a-half 
months after it had been decided that surgery was necessary. By then, her health had deteriorated 
and she is currently paralysed from the neck down and has regained only partial movement in her 
hands.  

This case embodies the stereotype of normative motherhood. In this case, the CEDAW Committee 
found a violation of Article 5 of the Convention, as the decision to postpone the surgery due to the 
pregnancy was influenced by the “stereotype that protection of the foetus should prevail over the 
health of the mother.”783 LC’s reproductive function was put before her human rights by the doctors, 
building on the gender stereotype that understands the exercise of a woman’s reproductive capacity 
as a duty rather than a right.  

As we saw in Chapter VI, the stereotype that views women as naturally and primordially mothers, is 
one of the most pervasive stereotypes, and the CEDAW Committee has repeatedly called for its 
elimination. As we can see, in the case of LC the doctors gave priority to her role as a mother—
protecting the pregnancy—, even when that meant seriously harming her health and life and going 
against a law. The case shows how deeply embedded stereotypes that inform a wide range of 
institutional responses—from medical to court decisions—are.  

Mellet v. Ireland – HRC Communication No. 2324/2013 

In 2016, the HRC also engaged with the topic of stereotypes in the case of Mellet v. Ireland. In 
November 2011, Ms. Mellet learned that her pregnancy involved a fatal foetal impairment. Her 
doctors in Dublin told her that either the foetus would die in utero or would not survive long after birth. 
Upon receiving this information, she found the prospect of continuing her pregnancy unbearable and 
decided to end the pregnancy. However, she was informed by her doctors that in order to end the 
pregnancy she would have to travel to another country. Due to the legal prohibition on abortion in 
Ireland, carrying the pregnancy to term was her only option. As a result, Ms. Mellet travelled at her 
own expense to a hospital in the United Kingdom, where she underwent the procedure. She flew 

                                                
783 UN Committee on the Elimination of Discrimination Against Women. 2010. LC v Peru, Communication No. 

22/2009 (4 Nov 2011). CEDAW/C/46/D/18/2008, para. 8.15. 
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home to Dublin only 12 hours later, although still weak and bleeding, as she could not afford to stay 
longer.784 

Ms. Mellet argued that she was subjected to a gender-based stereotype that women should continue 
their pregnancies regardless of their circumstances, needs and wishes, because their primary role is 
to be mothers and self-sacrificing caregivers. Consequently, stereotyping her as a reproductive 
instrument subjected her to discrimination, infringing her right to gender equality.785 Mellet argued 
that “[u]nder the Irish health-care system, women who terminate non-viable pregnancies are 
considered not to deserve or need counselling, whereas women whose foetuses die naturally do. 
This treatment illustrates that there is a stereotypical idea of what a woman should do when her 
pregnancy is non-viable; namely, to let nature run its course regardless of the suffering involved for 
her”.786 

The impact of stereotypes on women’s ability to access abortion was argued before, in the cases of 
LMR v. Argentina787 and KL v. Peru788, but in neither case did the HRC engage specifically with their 
analysis. Similarly, in Mellet the Committee merely “notes” the applicant’s claim related to 
stereotyping, but does not specifically address it. Rather, it used a different argument and concluded 
that, in Mellet's case, the differential treatment to which she was subjected in relation to “other 
similarly situated women” failed to adequately take into account her medical needs and socio-
economic circumstances and did not meet the requirements of reasonableness, objectivity and 
legitimacy of purpose.789  

The majority decision is complemented by various concurring opinions that deserve careful attention 
and analysis. Importantly, Committee Members Yadh Ben Achour, Sarah Cleveland, Víctor 
Rodríguez Rescia, Olivier de Frouville and Fabián Salvioli—all concurring with the majority’s views—
expressly grappled with the issue of gender stereotyping and abortion. Ben Achour concurred with 
the views issued by the Committee, but added that “[u]nder this legislation, the author has in effect 
been the victim of the sexist stereotype, whereby women's pregnancy must, except where the life of 
the mother is at risk, continue, irrespective of the circumstances, as they are limited exclusively to 
their reproductive role as mothers”.790 Similarly, Víctor Rodríguez Rescia, Olivier de Frouville and 
Fabián Salvioli express their agreement with Mellet's argument, in terms of stereotyping. They argue 
that, in their opinion, there is not only discrimination vis-a-vis other women that are in a more 

                                                
784 Summary of the facts prepared by the Centre for Reproductive Rights. Available at 

<https://www.reproductiverights.org/sites/crr.civicactions.net/files/documents/GLP_Europe_MelletvIreland_FS_09%2006_
Web.pdf>. Accessed 24 Aug 2017. 

785 UN Human Rights Committee. 2016. Mellet v Ireland, Communication 2324/2013 (17 Nov 2016). 
CCPR/C/116/2324/2013. 

786 UN Human Rights Committee. 2016. Mellet v Ireland, Communication 2324/2013 (17 Nov 2016). 
CCPR/C/116/2324/2013, p. 3.19. 

787 UN Human Rights Committee. 2011. L.M.R. v. Argentina, Communication Communication No. 1608/2007 (28 
Apr 2011). CCPR/C/101/D/1608/2007, para. 3.6. 

788 UN Human Rights Committee. 2005. K.L. v. Peru, Communication No. 1153/2003 (22 Nov 2005). 
CCPR/C/101/D/1153/2003, para. 3.2(b). 

789 UN Human Rights Committee. 2016. Mellet v Ireland, Communication 2324/2013 (17 Nov 2016). 
CCPR/C/116/2324/2013, para. 7.11. 

790 Individual opinion of Committee member Yadh Ben Achour (concurring). UN Human Rights Committee. 2016. 
Mellet v Ireland, Communication 2324/2013 (17 Nov 2016). CCPR/C/116/2324/2013, para. 3. 
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favourable socioeconomic situation, but also vis-à-vis men, given the structural and pervasive 
discrimination that characterises Irish abortion law and practice.791 

On a similar note, Committee Member Cleveland elaborated on Mellet's argument that it was not only 
the particular treatment she suffered that was based on impermissible stereotypes, but rather that 
Irish law itself which is based on stereotyping, by placing the woman’s reproductive function above 
her physical and mental health and autonomy. She observed that the non-discrimination obligation 
requires that states adopt measures for the “effective and equal empowerment of women”, and 
argued that “[r]equiring the author to carry a fatally impaired pregnancy to term only underscores the 
extent to which the State party has prioritised (whether intentionally or unintentionally) the 
reproductive role of women as mothers, and exposes its claimed justification in this context as 
a reductio ad absurdum”.792 Cleveland also makes the observation that “the fact that the State party 
may have pointed to a facially non-discriminatory purpose for its legal regime does not mean that its 
laws may not also be informed by such stereotypes”.793 Cleveland was of the view that “the 
Committee’s finding of a violation of Article 26 in the author’s case [...] is fully justified on grounds of 
discrimination arising from gender stereotyping”.794 

The only position against this argument comes from the partially dissenting opinion of Committee 
member, Anja Seibert-Fohr.795 She contends that Mellet's allegations are not supported by any 
“relevant facts” and that the law, rather than being based on gender stereotypes, is “grounded on 
moral views on the nature of life which are held by the Irish population”.796 There is no further 
explanation of what Seibert-Fohr considers to be ‘moral views’ held by the Irish population, but this 
argument warrants a more nuanced analysis. Firstly, it is important to read Seibert-Fohr's comments 
in the context of the Irish constitutional referendum, held in 2018, in which the Republic of Ireland 
voted overwhelmingly to overturn the abortion ban, by 66.4% to 33.6%.797 It is hardly possible to say 
that the Irish population hold ‘moral views’ that support such a restrictive framework on abortion. 
Secondly, and more importantly, the cultural change—or transformative equality—required by 
CEDAW demands that we engage with our ‘moral views’ to the extent that they can embody 
discriminatory practices or foster stereotyped ideas about women.  

                                                
791 Individual opinion of Committee members Víctor Rodríguez Rescia, Olivier de Frouville and Fabián Salvioli 

(concurring). UN Human Rights Committee. 2016. Mellet v. Ireland, Communication 2324/2013 (17 Nov 2016). 
CCPR/C/116/2324/2013, paras. 7 and 10. 

792 Individual opinion of Committee member Sarah Cleveland (concurring). UN Human Rights Committee. 2016. 
Mellet v Ireland, Communication 2324/2013 (17 Nov 2016). CCPR/C/116/2324/2013, paras. 7 and 14.  

793 Individual opinion of Committee member Sarah Cleveland (concurring). UN Human Rights Committee. 2016. 
Mellet v Ireland, Communication 2324/2013 (17 Nov 2016). CCPR/C/116/2324/2013, para. 14. 

794 UN Human Rights Committee. 2016. Mellet v Ireland, Communication 2324/2013 (17 Nov 2016). 
CCPR/C/116/2324/2013, para. 14 and 16. 

795 Individual opinion of Committee member Anja Seibert-Fohr (partly dissenting). UN Human Rights Committee. 
2016. Mellet v Ireland, Communication 2324/2013 (17 Nov 2016). CCPR/C/116/2324/2013, paras. 7 and 10. 

796  Individual opinion of Committee member Anja Seibert-Fohr (partially dissenting). UN Human Rights Committee. 
2016. Mellet v Ireland, Communication 2324/2013 (17 Nov 2016). CCPR/C/116/2324/2013, para. 7 and 10. 

797 BBC News. 2018. Irish abortion referendum: Ireland overturns abortion ban. Available at 
<https://www.bbc.com/news/world-europe-44256152>. Accessed 2 Oct 2018.    
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Whelan v. Ireland – HRC Communication No. 2324/2013 

In 2017, the Committee adopted its views on the case of Whelan v. Ireland, marking the second time 
in which a case engaging abortion and stereotypes was brought before the HRC.  

In January 2010, Ms. Whelan was informed by her doctors in Ireland that her pregnancy involved a 
fatal foetal anomaly (holoprosencephaly, a congenital brain malformation occurring in approximately 
one in 250 pregnancies). She was also informed that the foetus would die in utero or soon after birth 
(only 3% of holoprosencephalic foetuses survive to delivery). This diagnosis was confirmed by two 
different scans. According to the assessment done by the Committee, this was a “much-wanted” 
pregnancy.798 Upon hearing the news, Ms. Whelan decided to terminate the pregnancy, as the 
conditions suffered by the foetus were “incompatible with life”, and she felt that the continuation of 
the pregnancy would bring her terrible mental suffering. She was informed that her only option in 
Ireland was to continue her pregnancy to term. As a result, Ms. Whelan made arrangements and 
travelled to a hospital in the United Kingdom (at her own expense), where she obtained an abortion.  

In April 2014, Ms. Whelan filed an individual complaint to the Human Rights Committee, under the 
Optional Protocol to the International Covenant on Civil and Political Rights, claiming Ireland’s 
prohibition and criminalisation of abortion had violated her rights under Articles 7 (right to freedom 
from cruel, inhuman or degrading treatment), 17 (right to privacy) and 26 (right to equality before the 
law) of the Covenant. The Committee found that the facts of the case indeed disclosed a violation of 
all of these articles, reaffirming the landmark recognition in Mellet v. Ireland that the Irish abortion 
laws gravely harm women’s mental and emotional wellbeing, in violation of their human rights.  

In terms of the analysis of gender stereotypes and abortion, the Committee followed a similar line in 
this case to that followed in Mellet v. Ireland. It “noted” Whelan’s argument that “Ireland’s 
criminalisation of abortion subjected her to a gender-based stereotype according to which the primary 
role of women is reproductive and maternal”, but it did not further elaborate on, or provide its own 
analysis of, the connection between a right to abortion and gender stereotyping. The Committee did 
find a violation of Article 26, but the reasoning does not seem to follow the argument around 
stereotypes.799 Indeed—similar to the majority in Mellet—the type of discrimination identified by the 
Committee does not refer to gender-based discrimination between men and women, but rather 
discrimination on the basis of economic factors amongst women. The Committee states that “the 
differential treatment to which the author was subjected...created a legal distinction between similarly-
situated women”, but the reasoning does not grapple with the range of arguments presented by 
Whelan. 

This lack of analysis—or shift in terms of reasoning—is noted in the concurring opinion of Committee 
member Yadh Ben Achour. In Ben Achour's opinion, the discrimination suffered in this case is not 
only in terms of women’s disparities in terms of access to economic means, but additionally “[t]hrough 
its binding, indirectly punitive and stigmatizing effects, the prohibition of abortion in Ireland targets 
women, by virtue of being women, and places them in a particular situation of vulnerability, which 

                                                
798 UN Human Rights Committee. 2017. Whelan v Ireland, Communication 2425/2014 (12 Jun 2017). 

CCPR/C/119/D/2425/2014, para. 7.5. 
799 UN Human Rights Committee. 2017. Whelan v Ireland, Communication 2425/2014 (12 Jun 2017). 

CCPR/C/119/D/2425/2014, para. 7.12. 
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discriminates against them in relation to men”. Following this reasoning, Ben Achour concludes that 
“[a]s a result of the application of this legislation, the author was, in fact, subjected to a gender-based 
stereotype according to which a woman’s pregnancy should be continued no matter what the 
circumstances, except where her life is endangered, since the role of women is exclusively limited to 
that of procreative motherhood. The act of reducing the author to an instrument of procreation 
constitutes discrimination and infringes at once her freedom of self-determination and her right to 
gender equality and personal autonomy”.800 

In line with this concurring opinion, Committee members, Cleveland, Víctor Rodríguez Rescia, Olivier 
de Frouville and Fabián Salvioli reiterated in this case their concurring opinions issued in Mellet v, 
Ireland, which were discussed in the previous section.  

Concluding remarks 
This chapter aims to delineate the scope and content of the obligations stemming from Article 2(f) 
and Article 5, in the context of abortion. Similar to what was analysed in Chapter VI, the work of the 
UN treaty monitoring bodies is instrumental in the normative development of these obligations.  

Increasingly, UN treaty monitoring bodies have engaged with the importance of gender stereotypes 
in the enjoyment of human rights—abortion rights in particular. The CESCR—in GC 22—highlights 
the role of stereotypes in people’s enjoyment of the right to sexual and reproductive health. In GC 
22, the Committee made important strides in understanding the role of gender—and other—
stereotypes, and sexual and reproductive health, in three crucial ways. Firstly, it specifically 
recognised that negative stereotyping hinders access to sexual and reproductive health. Secondly, it 
asserted that stereotypes are embedded in laws, policies and programmes, recognising that the 
problematic nature of stereotypes relates both to the individual dimension and the institutionalised, 
more systemic, nature of stereotypes. Thirdly, it also contributes by identifying which stereotypes are 
considered harmful, and thus should be contested; it concludes “[g]ender-based stereotypes, 
assumptions and expectations related to women being the subordinates of men and their role being 
solely as caregivers and mothers, in particular, are obstacles to substantive gender equality, including 
the equal right to sexual and reproductive health, and need to be modified or eliminated, as does the 
role of men solely as heads of household and breadwinners”.801  

Along similar lines, both the CEDAW and the HRC also made contributions towards the 
understanding of stereotypes and abortion. Both cases discussed in the previous section show the 
difficulties faced by the Committees when addressing the stereotyped ideas about womanhood that 
underlie the discourse on abortion. At the same time, these cases are extremely useful in illustrating 
the devastating consequences of such ideas. In the case of LC v. Peru, the only mention of 
stereotypes refers to the “stereotype that protection of the foetus should prevail over the health of the 
mother”.802 In this case, the stereotype to which the Committee is referring is that identified by human 

                                                
800  Individual opinion of Committee member Yadh Ben Achour (concurring). UN Human Rights Committee. 2017. 

Whelan v Ireland, Communication 2425/2014 (12 Jun 2017). CCPR/C/119/D/2425/2014, para. 6. 
801 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 

Reproductive Health.  E/C.12/GC/22, para. 35. 
802 UN Committee on the Elimination of Discrimination Against Women. 2010. LC v Peru, Communication No. 

22/2009 (4 Nov 2011). CEDAW/C/46/D/18/2008, para. 8.15. 
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rights bodies as defining women as natural(ly) mothers. This stereotype limits a woman’s role to that 
of motherhood, and this will prevail over any other role—even if this means going against her own 
wishes, her health and a law in force. Enforcing this stereotype effectively means that health 
decisions will be made which prioritise the ‘natural’ role—in this case, the pregnancy (even an 
unsupportable one)—over the woman’s needs (even if it costs her the ability to walk and move). This 
can also be connected to the sacrificial and nurturer role assigned to women. Such an enforcement 
of the ‘woman-mother’ stereotype by the hospital authorities and domestic courts in Peru shows how 
far reaching the consequences can be, and how it will prevail even before the woman’s clear 
opposition and the fact that there was a law protecting her choice to terminate the pregnancy and 
opposing the socially mandated role. In the same line, Mellet v. Whelan represents a step further in 
the elaboration of how the ‘woman-mother’ stereotype pervades the Irish abortion law. Although the 
majority’s views do not reflect a nuanced analysis of the arguments on stereotyping put forward by 
the authors of the communication, they are useful for noting the absurd consequences of the 
prioritisation of a continuation of pregnancy over any health concerns of the woman. Of note is the 
fact that the strict application of the ‘woman-mother’ stereotype results in a preference for the 
continuity of a pregnancy (even a fatally impaired one) over any other consideration.  

Despite the extensive work done, the framework fails—as noted in Chapter VI—to engage with what 
Cook and Cusack identify as “compounded stereotypes”, in line with a more intersectional analysis. 
Although some references to “vulnerable groups” or “multiple discrimination” can be found in the work 
of the treaty monitoring bodies more generally803, this has not been reflected in the work on 
stereotypes. Further work is needed in order to develop a framework of analysis to fully engage with 
the wide range of identities that people embody.  

As was noted in Part I of this thesis, the intersection of human rights and abortion is not a simple one. 
Even less, when one starts to consider deeply and widely held beliefs—like the stereotypes we have 
discussed so far. However, unsafe abortion continues to be a “silent pandemic”, showing that the 
existing legal arrangements continue to fail women.804 Above, I argued that understanding the gender 
stereotypes that underlie states’ legislative choices—together with policies, programmes, court 
decisions, and more—and the undeniable harm that they cause, would allow us to build frameworks 
based on non-stereotyped identities. The next two chapters will use the work of the treaty monitoring 
bodies—analysed in Chapter VI and the present chapter—to study the South African and Uruguayan 
parliamentary discourse on abortion. The following chapters are an effort to identify and ‘name’ the 
stereotypes that underlie abortion laws, following the approach proposed by Cook and Cusack on 
the need to identify and publicly acknowledge stereotypes as wrong, in order to set about the task of 
securing their elimination through the adoption of legal, and other, measures.805 

 

                                                
803  See Sosa, L.P.A., 2015. At the centre or the margins: A review of intersectionality in the human rights framework 

on violence against women. Utrecht University. 
804  See Grimes, D.A., Benson, J., Singh, S., Romero, M., Ganatra, B., Okonofua, F.E., and Shah, I.H., 2006. Unsafe 

abortion: the preventable pandemic. The Lancet, 368(9550), pp. 1908-1919. 
Grimes, D.A., 2003. Unsafe abortion: the silent scourge. British Medical Bulletin, 67(1), pp. 99-113. 
805 Cook, R. and Cusack, S., 2011. Gender stereotyping: transnational legal perspectives. University of Pennsylvania 

Press, p. 39. 
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Introduction 
Abortion continues to be a highly contentious and highly regulated procedure. In Latin America and 
the Caribbean, more than 97 % of women of reproductive age live in countries that legally restrict 
access to abortion.806 The demands for safe and legal abortion are gaining momentum in the region. 
In 2017, the Chilean Congress ended a 28-year blanket ban on abortion. In 2018, the Argentinean 
Congress debated—and ultimately rejected—a law liberalising abortion, whilst the Brazilian 
Constitutional Court heard a case pushing for the liberalisation of abortion807, and Venezuela’s new 
constituent assembly vowed to debate access to abortion. In the wake of this regional abortion 
“lawfare”808, Uruguay has emerged as a best practice model. In 2012, the country gained international 
praise and became a reference point in Latin America when it enacted one of the most liberal abortion 
laws on the continent. The Voluntary Termination of Pregnancy Act (Abortion Law Nº 18.987) waives 
criminal penalties for the termination of pregnancy until the 12th week. In cases of sexual violence, 
women can access an abortion without fear of criminal liability until the 14th week of pregnancy. A 
pregnancy can be terminated at any point, if it endangers the health of the mother.  

Undoubtedly, the law is a step forward. Abortion is now available on specific grounds and is available 
within the public health system, free of charge. However, limits remain. After 12 weeks, in a 
pregnancy not involving sexual violence, the criminal prohibitions remain in place. In the cases of 
pregnancy resulting from sexual violence, the criminal prohibitions on abortion exist after the 14th 
week. Even in these limited situations, where women can legally access an abortion, The Voluntary 
Termination of Pregnancy Act creates significant procedural hurdles. Thus, there is still work to be 
done to ensure that women in Uruguay are able to fully and easily access an abortion. This will 
require both legal and political activism.  

In developing strategies to enhance women’s sexual and reproductive health rights in Uruguay, this 
chapter takes a closer look at the parliamentary proceedings on Law 18426 on the Right to Sexual 
and Reproductive Health, the initial failed attempts to liberalise abortion law in Uruguay, and the 
current abortion regime in Law 18987 on Voluntary Termination of Pregnancy. Do the debates on 
abortion in Uruguay reveal a cultural shift? Or do the debates continue to draw on traditional gender 
norms? It is crucial to unearth the stereotypes that underpin the law, even a law that enhances 
women’s ability to access safe abortion. In asking these questions, this chapter pinpoints the negative 
cultural attitudes regarding women and abortion that permeate the legislative debates. This analysis 
is crucial for further advocacy on a woman’s right to safe and legal abortion. Cook and Cusack argue 
“[n]aming a gender stereotype and identifying its harm is critical to its eradication”.809 To understand 
women’s subordination we must pinpoint the stereotypes that contribute to women’s legal and social 

                                                
806 Department of Economic and Social Affairs, Population Division, 2015. Special calculations of data from United 

Nations, World population prospects: the 2015 revision; and Center for Reproductive Rights, 2017. The world’s abortion 
laws. Available at <http://www.worldabortionlaws.com/>. Accessed 29 Oct 2018. 

807 The case ADPF n. 442 (or Arguição de Descumprimento de Preceito Fundamental n. 442 in Portuguese) is still 
pending. 

808 Gloppen, S., et al “Sexual and Reproductive Rights Lawfare: Global battles”. Project concept note available at 
<https://www.cmi.no/projects/1836-sexual-and-reproductive-rights-lawfare>. Accessed 18 Jul 2018. 

809 See Cook, R. and Cusack, S., 2011. Gender stereotyping: transnational legal perspectives. University of 
Pennsylvania Press; Timmer, A., 2011. Toward an anti-stereotyping approach for the European Court of Human 
Rights. Human Rights Law Review, 11(4), pp.7 07-738. 
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disadvantage.810 The conclusions in this chapter challenge popular discourse in Uruguay on abortion 
and identify the patriarchal stereotypes that were codified in the law.  

This chapter begins by evaluating the current legal regime regulating access to abortion in Uruguay. 
The next section explains Uruguay’s CEDAW obligations. And the following one proceeds to critically 
analyse debates in the Uruguayan Parliament on the de-criminalisation of abortion, in order to 
understand how a woman seeking abortion is portrayed and constructed. It interrogates and 
concludes that the Uruguayan abortion law, whilst seemingly protecting women’s rights, actually 
hinges on traditional gender attitudes and stereotypes on the roles of women and men.811 This 
provides the foundations to develop sophisticated legal and political strategies for fulfilling women’s 
sexual and reproductive health rights in Uruguay.  

Uruguayan abortion law 
From 1907 to 2012 abortion was a crime in Uruguay, with a sentence ranging from 3 to 9 years in 
prison.812 Notwithstanding these harsh penalties, the criminal law did not prevent unsafe abortions. 
It is estimated that 30,000 to 50,000 clandestine abortions occurred each year, with devastating 
consequences for women’s health and lives.813 Research conducted during 1997-2001 demonstrates 
that, although the maternal mortality rates in Uruguay were similar to those of comparably developed 
countries, there was a disproportionate number of deaths from unsafe abortions.814 Unsafe abortions 
accounted for 28 % of maternal deaths, particularly affecting women in vulnerable situations.815 After 
a lengthy and difficult process—that included a presidential veto—the Voluntary Termination of 
Pregnancy Act (Abortion Law Nº 18.987) came into force, waiving criminal penalties for the 
termination of pregnancy under specific circumstances. 

Although the law is a move towards liberalisation, abortion remains a criminal matter. If an abortion 
does not meet the legislative criteria, it is an offence. In practice, the requirements to obtain a legal 
abortion are burdensome. A woman seeking to terminate a pregnancy must be: (i) Uruguayan, or a 
resident of Uruguay; and (ii) fit within the timeframe set by the law. In order for the termination to be 
legal under the Voluntary Termination of Pregnancy Act (Abortion Law Nº 18.987), the woman needs 
to comply with further procedural requirements, including:  

• an initial medical consultation with a gynaecologist;  

• a second consultation with an interdisciplinary team—gynaecologist, mental health 
professional and a professional in the social area, usually a social worker—in order to 
inform her of the ‘inherent health risks’ of an abortion, and the available alternatives;  

                                                
810 Fredman, S., 1997. Women and the Law. Oxford Clarendon Press, p.3. 
811 Both the Uruguayan abortion law and the South African CTOPA operate on the assumption of two distinct 

categories: “women” and “men”. While acknowledging the problematic nature of this distinction (firmly situated in a static 
cis hetero normative gender binary) the analysis in this thesis is limited to these categories. 

812 See Criminal Code (Uruguay), arts. 325 and 325(bis).  
813 Sanseviero, R. ed. 2003. Condena, tolerancia y negacion: El aborto en Uruguay. Centro Internacional de 

informacion para la Paz, p. 33. 
814 Briozzo, L., Rodrı́guez, F., Leon, I., Vidiella, G., Ferreiro, G., and Pons, J.E., 2004. Unsafe abortion in 

Uruguay. International Journal of Gynaecology & Obstetrics, 85(1), pp. 70-73. 
815 Ibid. 
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• a mandatory waiting period of five days;  

• a third consultation to confirm the will to proceed with the abortion;  

• the abortion itself (abortion with pills in most cases816); and  

• a fourth post-abortion consultation. 

Abortion is available on demand until the 12th week of pregnancy. There are a few legally prescribed 
exceptions. Abortion can be obtained until the 14th week of pregnancy in cases of rape, although 
there is a requirement that the woman needs to have filed a criminal complaint. There are no time 
limits in cases where the continuation of the pregnancy endangers the health of the woman or there 
are foetal malformations (extra-uterine life is unviable).  

Before turning to these debates, it is helpful to provide contextual information on the legislation. The 
legislative debates on liberalising abortion spanned from 2006 to 2012, and had two major legislative 
outcomes. The Right to Sexual and Reproductive Health, Law 18426 de-criminalised abortion. The 
law was passed in the Cámara de Diputados, by 49 out of 99 votes (two MPs were absent), and in 
the Cámara de Senadores by 17 votes out of 31. Along with decriminalising abortion on demand, the 
law recognised a wide range of sexual and reproductive rights—from access to contraception, to 
menopausal care—at the domestic level, and committed the state to promoting national policies and 
services on sexual and reproductive health. However, the provisions in the law relating to the 
liberalisation of abortion were vetoed by the President, and Parliament did not attain the number of 
votes needed to lift the veto. Abortion remained a criminal offence in all circumstances. Between 
June 2011 and October 2012, parliament debated Law 18987 on the Voluntary Termination of 
Pregnancy. It passed by a similarly narrow margin. The Cámara de Diputados approved the law by 
50 votes out of 99, and the Cámara de Senadores by 17 votes out of the 31. This time there was no 
presidential veto of the law. 

The legal obligation to reform gender stereotypes  
Uruguay has shown a strong commitment to the realisation of human rights. It is party to all UN 
international human rights treaties. In general terms, in Uruguay international law has the same 
binding force as domestic law. Under the Uruguayan Constitution—what Latin American jurists have 
called a ‘bloque de constitucionalidad’ (constitutionality block)—all international human rights treaties 
ratified by the state are given constitutional ranking, are considered directly incorporated into 
domestic law, and can be invoked in court.817 In the context of abortion reform, this offers an exciting 
opportunity to use the UN Convention on Elimination of Discrimination of All Forms of Against Women 
(CEDAW) to ground legal action.818 CEDAW is unique in requiring states to transform laws, negative 
cultural attitudes, and stereotypes that impede women’s human rights. This section defines 

                                                
816 Fiol, V., Rieppi, L., Aguirre, R., Nozar, M., Gorgoroso, M., Coppola, F. and Briozzo, L., 2016. The role of medical 

abortion in the implementation of the law on voluntary termination of pregnancy in Uruguay. International Journal of 
Gynaecology & Obstetrics, 134(S1). See Figure 7.  

817 Von Bogdandy, A., Mac-Gregor, E.F., Antoniazzi, M.M., Piovesan, F. and Soley, X. eds., 2017. Transformative 
Constitutionalism in Latin America: The Emergence of a New Ius Commune. Oxford University Press, p. 248. 

818 United Nations General Assembly. 1979. Convention on the Elimination of All Forms of Discrimination Against 
Women. 18 December 1979. United Nations, Treaty Series, vol. 1249. 
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stereotypes, canvasses the extent of the state’s obligations under CEDAW, and analyses the 
CEDAW Committee’s advocacy on stereotypes that relate to women’s sexual and reproductive health 
rights.   

Stereotypes perform important cognitive functions and are helpful for processing and comprehending 
the complexity of the world. At the same time stereotypes can be harmful, and these types of 
stereotypes should be contested because they restrict people to supposed group characteristics, 
impairing their dignity and personal autonomy, and denying them certain rights on this basis.819 
Gender stereotyping is defined by the UN Office of the High Commissioner of Human Rights as the 
“practice of ascribing to an individual woman or man specific attributes, characteristics, or roles by 
reason only of her or his membership in the social group of women or men”.820 CEDAW specifically 
calls on states to modify negative cultural attitudes and gender stereotypes based on the inferiority 
of women and the superiority of men. Article 5 is a far-reaching obligation.  

The analysis done in Chapter VI shows that states have the obligation to develop a comprehensive 
approach that is effective,821 sustained822 and systematic823, in order to combat gender stereotypes. 
Cusack and Pusey argue that under Article 5 states must transform institutions, systems and 
structures that cause or perpetuate discrimination and inequality, and have the obligation to modify 
or transform harmful norms, prejudices and stereotypes.824 To fulfil its international commitments and 
(because it is a monist system) its constitutional obligations, Uruguay must endeavour to identify and 
eradicate negative cultural patterns and stereotyping in all areas of life, including those covered by 
more specific provisions in CEDAW, ranging from access to healthcare services (Article 12 of 
CEDAW) to political participation (Article 7 of CEDAW).825 

                                                
819 Timmer, A., 2011. Toward an anti-stereotyping approach for the European Court of Human Rights. Human Rights 

Law Review, 11(4), pp.7 07-738. 
820 UN OHCHR. 2013. Gender Stereotyping as a Human Rights Violation (Commissioned Report). Available at 

<http://www.ohchr.org/Documents/Issues/Women/WRGS/2013-Gender-Stereotyping-as-HR-Violation.docx>. Accessed 
18 Jul 2016. 

821 See for example, UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 
34th Session, CEDAW/C/MLI/CO/5, para. 18; UN Committee on the Elimination of Discrimination Against Women (CEDAW), 
Concluding observations of the Committee on the Elimination of Discrimination against Women: Fiji, CEDAW/C/FJI/CO/4, 
para. 20. 

822 See for example, UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding 
observations of the Committee on the Elimination of Discrimination against Women: Côte d”Ivoire, CEDAW/C/CIV/CO/1-3, 
para. 26; UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 38th Session, 
CEDAW/C/VUT/CO/3, para. 22; UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of 
the 39th Session, CEDAW/C/KEN/CO/6, para. 21. 

823 See for example, UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 
Committee on the Elimination of Discrimination Against Women, 20th and 21st Session. A/53/38/Rev.1, para. 182; UN 
Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the Committee on 
the Elimination of Discrimination against Women: Côte d”Ivoire, CEDAW/C/CIV/CO/1-3, para. 26; UN Committee on the 
Elimination of Discrimination Against Women (CEDAW), Concluding observations on the combined fourth and fifth periodic 
report of the former Yugoslav Republic of Macedonia, adopted by the Committee at its fifty-fourth session (11 February–1 
March 2013), CEDAW/C/MKD/CO/4-5, para. 27; UN Committee on the Elimination of Discrimination Against Women 
(CEDAW), Concluding observations on the initial report of Qatar, CEDAW/C/QAT/CO/1, para. 22; UN Committee on the 
Elimination of Discrimination Against Women (CEDAW), Report of the 38th Session, CEDAW/C/VUT/CO/3, para. 22. 

824 Cusack, S. and Pusey, L., 2013. CEDAW and the Rights to Non-Discrimination and Equality. Melbourne Journal 
of International Law, 14, p. 54. 

825 Sepper, E., 2008. Confronting the Sacred and Unchangeable: The Obligation to Modify Cultural Patterns under 
the Women's Discrimination Treaty. University of Pennsylvania Journal of International Law, 30, p. 585. 
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Even in the 21st century, stereotypes are codified in legal regimes. Article 2(f) reinforces Article 5(a) 
by requiring states to take “all appropriate measures” to modify or abolish “laws, regulations, customs 
and practices which constitute discrimination against women”. Article 2 places an affirmative 
obligation on states to achieve equality through domestic legislation. Notably, the CEDAW Committee 
finds a direct link between the continued existence of gender stereotypes and laws which perpetuate 
these stereotypes. Stereotypical attitudes about the roles and responsibilities of women and men in 
public and private life are reflected in people’s behaviour, but are also deeply entrenched in legislation 
and policy.826 The CEDAW Committee urges the states, in clear language that cannot be 
misunderstood, to change such laws and public policies. 

The CEDAW Committee’s work is also instrumental in identifying which stereotypes are ‘harmful’ and 
need to be eradicated. Some of these harmful stereotypes are relevant to the Uruguayan debates, 
so it is helpful to canvas the CEDAW Committee’s understanding of women, motherhood and 
victimhood. First, the Committee has strongly criticised stereotypes that reduce women to the role of 
mothers and homemakers.827 The preamble to CEDAW calls for a change in the traditional roles of 
men and women in society and in the family, as a prerequisite for achieving full equality between 
men and women.828 Article 5 takes a sophisticated approach to women and motherhood.  

On one hand, Article 5(a) recognises the important role of women in the reproduction of humankind. 
On the other hand, Article 5(b) prevents women being seen solely as mothers.829 The “repeated 
emphasis on the role of women as mothers and caregivers”830 configures a pernicious gender 
stereotype which is the direct cause of women’s “disadvantageous and unequal status”.831 The 
CEDAW Committee is very clear on rejecting the existing “sexual division of work”832, in which women 

                                                
826 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the Committee on the 

Elimination of Discrimination Against Women, 22nd and 23rd, Session. A/55/38, para. 251. 
827 See for example, considerations made by the Committee to Korea, “the Committee is concerned at the 

stereotyping of women, which perceives them exclusively as caregivers and homemakers and assigns them in areas such 
as education and employment to spheres suitable to their ‘characteristics’. The Committee is concerned that such 
expectations of women have serious consequences, preventing them from accessing rights and entitlements on an equal 
basis with men and creating a dependency on men, husbands and family for housing, food entitlements and other services. 
It is also concerned that in times of economic crisis, as in the current situation of the country, women’s prescribed roles and 
lesser entitlement intensifies their hardship and amounts to multiple discrimination”, and to Austria, “The Committee 
considers that persisting cultural stereotypes of women as homemakers and child-rearers constitute an impediment to the 
full implementation of the Convention”. UN Committee on the Elimination of Discrimination Against Women (CEDAW), 
Report of the Committee 22nd and 23rd, Session. A/55/38, para. 224 and UN Committee on the Elimination of Discrimination 
Against Women (CEDAW), Concluding observations of the first periodic report of Korea, CEDAW/C/PRK/1, para. 53. 

828 UN General Assembly, Convention on the Elimination of All Forms of Discrimination Against Women, 18 
December 1979, United Nations, Treaty Series, vol. 1249, p. 13. 

829 Holtmaat, R., Preventing Violence against Women: The Due Diligence Standard with Respect to the Obligation 
to Banish Gender Stereotypes on the Grounds of Article 5 (a) of the CEDAW Convention in Benninger-Budel, C. ed., 2008. 
Due diligence and its application to protect women from violence. Martinus Nijhoff Publishers, p. 73. 

830 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 
Committee on the Elimination of Discrimination against Women: Russian Federation, CEDAW/C/USR/CO/7, para. 20. 

831 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 
Committee on the Elimination of Discrimination against Women: Russian Federation, CEDAW/C/USR/CO/7, para 20. The 
CEDAW Committee has explained that provision of reproductive health services is essential to women’s equality, and that 
“it is discriminatory for a State Party to refuse to provide legally for the performance of certain reproductive health services 
for women”. See Committee on the Elimination of Discrimination Against Women (CEDAW). 1999. General 
Recommendation No. 24: Article 12 of the Convention (Women and Health). A/54/38/Rev.1, chap. I. 

832 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 28th Session, 
CEDAW/C/COG/1-5, para 148. 
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are primarily regarded as mothers and caregivers833 having the primary responsibility for childrearing 
and domestic tasks.834 The Committee considers that these stereotypes relegate women and girls to 
a “subordinate and subservient role” within the family.835  

Second, the CEDAW Committee calls attention to the assumption that women are weak and 
vulnerable, and ask states to contest such stereotypes.836 It warns states against protective laws and 
policies stemming from such assumptions.837 This stereotype infantilises women and portrays them 
as unable to make decisions on their own. The CEDAW Committee has expressed concern about 
the requirement that a woman should obtain her husband’s consent regarding sterilisation and 
abortion, even when her life is in danger.838 The CEDAW Committee connected this requirement of 
consent with persistent entrenched patriarchal attitudes and stereotypes about the roles and 
responsibilities of women and men in the family and society.839 This is particularly relevant because, 
in the words of Balkin, ”[w]hat law does, and can do, is proliferate ideas, concepts, institutions and 
forms of social imagination […] Law has the opportunity to do this because of its status as law, 
because it is intertwined with, supports and is supported by the power and authority of the state”.840 

Undoubtedly, the law shapes people’s behaviour, sometimes “construct[ing] their very beings”841, and 
it therefore has the power to give legal force to gender stereotypes.  

Specifically, the Committee has made several recommendations to Uruguay in terms of stereotyping. 
The Committee stated that it “remains concerned at the persistence of stereotypes relating to the role 
of women in the family and society and at deep-rooted attitudes and conducts based on the assumed 
superiority of men in the public and private spheres”842, and it considered that these “deep-rooted, 
stereotypical attitudes concerning the roles of men and women constitute an obstacle to the full 

                                                
833 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations on the 

combined second and third periodic reports of Mauritania, CEDAW/C/MRT/CO/3-4, para. 22. 
834 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 

Committee on the Elimination of Discrimination against Women: Mauritius, CEDAW/C/MUS/CO/6-7, para. 18. 
835 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 37th Session, 

CEDAW/C/MDV/CO/3, para. 17. 
836 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 30th Session, 

CEDAW/C/NPL/2-3, para. 206; UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of 
the 30th Session, CEDAW/C/NPL/2-3, para. 206; UN Committee on the Elimination of Discrimination Against Women 
(CEDAW), Report of 8th Session, A/44/38, para. 256. 

837 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 8th Session, 
A/44/38, para. 256; UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 30th 
Session, CEDAW/C/KWT/1-2, para. 72. UN Committee on the Elimination of Discrimination Against Women (CEDAW), 
Report of the 30th Session, CEDAW/C/BLR/4-6, para. 351. UN Committee on the Elimination of Discrimination Against 
Women (CEDAW), UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 26th, 27th 
and 28th Session. A/57/38 para. 56. 

838 The Committee said to Indonesia that it is “further concerned about the requirement that a woman obtain her 
husband’s consent regarding sterilization and abortion, even when her life is in danger.” See UN Committee on the 
Elimination of Discrimination Against Women (CEDAW), Report of the 39th Session, CEDAW/C/IDN/CO/5, para. 16. 

839 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 39th Session, 
CEDAW/C/IDN/CO/5, para. 16. 

840 Balkin, J.M., 2003. The proliferation of legal truth. Harvard Journal of Law & Public Policy, 26(5), pp. 101-113. 
841 Nicholson, D., Criminal law and feminism in Nicholson, D. and Bibbings, L., eds. 2013. Feminist perspectives on 

criminal law. Routledge-Cavendish, p. 13. 
842 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 42nd session, 

CEDAW/C/URY/CO/7, para. 20. Available at <http://tbinternet.ohchr.org/>.  Accessed 08 Jul 2016. 
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implementation of the Convention”.843 The country was observed as “attach[ing] little importance to 
this problem and thus encourages the persistence of such stereotypes, which are an obstacle to the 
implementation of the Convention”.844 It asked Uruguay to “adopt urgent measures to eliminate social 
stereotypes in Uruguay, in particular by strengthening its awareness-raising programmes aimed at 
the media and education professionals and extending them to law enforcement officers and officials 
in the judicial system”.845 

Mapping the debates  
Stereotypes are ubiquitous, yet often invisible; in the words of Lippmann, they are the “subtlest and 
most pervasive of all influences”846, and they are particularly dangerous when they are translated into 
legal norms. Stereotypes are “oversimplified assumptions”847 about how people are and how people 
should be, and are often written into laws. Uruguayan abortion law is built on gender stereotypes that 
violate women’s rights. 

Various salient images emerge from the parliamentary debates. Women that seek to terminate their 
pregnancies are victims, selfish, irrational, and incompetent decision makers. All these images are 
complex, layered and correspond to a large extent to the political intentions of the parliamentarians. 
However, they share the same underlying ideas: women are and should be naturally mothers, women 
are and should be naturally more capable of nurture, women are and should be self-sacrificial and 
prioritise community interests above their own desires. Fundamentally, they all refer to the stereotype 
that conflates womanhood and motherhood; that envisages “motherhood as women’s privileged 
vocation or the embodiment of an authentic or natural female practice”.848 The image of women as 
victims is more politically compelling and morally palatable than the idea that abortion is an essential 
and normal healthcare service. 

The debates also show that the ‘women’ that emerge from the parliamentary debates form a 
monolithic group. Except for very limited references to class, MPs do not discuss the ways rural 
women, disabled women, or women of colour—for example—may be disproportionally burdened in 
terms of access. Further work is needed in order to address the different ways in which the law can 
reflect on the necessary considerations about age, class, race, and more, which understanding 
abortion entails.  

                                                
843 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the Committee on the 

Elimination of Discrimination Against Women, 26th, 27th and 28th Session. A/57/38, para. 185. Available at 
<http://tbinternet.ohchr.org/>. Accessed 27 Apr 2016. 

844 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the Committee on the 
Elimination of Discrimination Against Women, 26th, 27th and 28th Session. A/57/38/, para. 192-193.. Available at 
<http://tbinternet.ohchr.org/>. Accessed 27 Apr 2016. 

845 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 42nd session, 
CEDAW/C/URY/CO/7, para. 21. Available at <http://tbinternet.ohchr.org/>. Accessed 08 Jun 2016.  

846 Lippman, W., 1992. Public Opinion. BN Publishing. Available at 
<http://wps.pearsoncustom.com/wps/media/objects/2429/2487430/pdfs/lippmann.pdf,>. Accessed 18 Jul 2016. 

847 UN Women, 2011. Countering Gender Discrimination and Negative Gender Stereotypes: Effective Policy 
Responses. Available at <http://www.unwomen.org/en/news/stories/2011/7/countering-gender-discrimination-and-
negative-gender-stereotypes-effective-policy-responses>. Accessed 20 Jan 2018. 

848 Riley, D., War in the Nursery: Theories of the Child and Mother (London:1983) cited by  Alcoff, L., Cultural 
Feminism versus Post-Structuralism: The Identity Crisis in Feminist Theory in Alcoff, L.M., Tuana, N. and Tong, R., 1995. 
Feminism and philosophy: Essential readings in theory, reinterpretation and application. Boulder, p. 451. 
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Notably, both proponents and opponents of reform ground their arguments on these stereotypes, 
and we can see echoes of these stereotypes in the law that emerged from these debates. The 
Voluntary Termination of Pregnancy Act over-medicalises, paternalises, and imposes a series of very 
burdensome requirements on women wishing to access abortion services. Uruguayan abortion law 
does not represent a lessening of control, but rather a shift in the forms of control. It imposes a subtler 
and more refined means of deploying power. Control over the abortion process is greatly enhanced: 
the multiple consultations, the mandatory multi-professional authorisation, the scrutiny of women’s 
private lives, and all the burdensome requirements set by the law, are clear indications of the extent 
of state control over women’s reproductive decisions. Women’s private sphere and decisions are 
subjected to the extensive examination of social workers, psychologists, gynaecologists, and the 
police (in cases of rape). The law still provides for the regulation and supervision of women’s bodies 
and choice. The over-medicalisation of abortion effectively hinders access to legal abortion services 
and, at its most extreme, continues to places women’s lives at risk by forcing them to resort to 
clandestine abortions.849 This legislative model, that continues to regulate the procedure as both a 
criminal matter and an overly medicalised procedure, feeds abortion-related stigma, hindering access 
to safe, legal and accessible abortion care.850  

The following sections map how Uruguayan parliamentary discussions portray women seeking 
abortions. It analyses the parliamentary discussions on Law 18426 on the Right to Sexual and 
Reproductive Health (the initial law decriminalising abortion which was vetoed by the president), and 
Law 18.987 on Voluntary Termination of Pregnancy. It brings together statements of Members of 
Parliament (MPs) in the Chamber of Representatives (Cámara de Representantes) and Chamber of 
Senators (Cámara de Senadores), to present a critical account of the stereotyped images that 
underpin abortion law in Uruguay. To enrich the analysis, this section also assesses the interventions 
of civil society representatives and other stakeholders who participated in the debates.851 

Women’s ‘sacred and natural’ role  

The gendered meanings, stereotypes and norms of what women are and should be are extensive. 
However, the ‘motherhood mandate’—pointing to the general consensus on the major goal of a 
woman’s life being to raise well-adjusted children—has been identified as one of the most pervasive 
stereotypes in need of eradication and redress by the CEDAW Committee. This stereotype is 
reflected in the MP’s understandings of abortion as a threat to women’s ‘natural’ role—with the 
consequent portrayal of abortion as a ‘wrong’—, a threat to the family and, more generally, to a 
system that builds on ‘natural’ gender roles. 

                                                
849 Observatorio Nacional en Género y Salud Sexual y Reproductiva. 2015. Salud sexual y reproductiva y servicios 

de aborto en Uruguay. MYSU. 
See also, Committee on the Elimination of Discrimination Against Women, 2016. List of Issues and Questions in 

Relation to the Combined Eighth and Ninth Periodic Reports of Uruguay. CEDAW/C/URY/Q/8-9/Add.1, para 72. 
850 World Health Organization 2011.Unsafe abortion: Global and regional estimates of the incidence of unsafe 

abortion and associated mortality in 2008. Sixth Edition. World Health Organization. 
851 This article will not refer to the specific authors of the featured interventions. All of the transcripts of parliamentary 

discussions, and other documents referenced here, are in the public domain and accessible via 
<https://parlamento.gub.uy>.  
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Firstly, the debates on abortion in Uruguay reveal just how deeply embedded the stereotypes on a 
woman’s ‘natural and sacred’ role are: 

We do not renounce our vocation to find mechanisms and procedures that assist 
expectant mothers in such a way that they can fulfil the sacred role of giving birth to 
their children.852 

This narrative indicates that motherhood and caring are central elements to being a “good woman”; 
women “should prioritize childbearing and childrearing over all other roles they might perform or 
choose … nothing should be more important for women than the bearing and rearing of children”.853 
This is the ‘motherhood mandate’. A woman’s core purpose is to raise children; it “is a woman’s 
raison d'etre [and] it is mandatory”.854 The motherhood mandate permeates all spheres of life and all 
women are defined as mothers or potential mothers. The conflation of being a woman and 
motherhood plays a prominent role in women’s subordination.855  

Abortion radically disrupts women’s ‘natural’ role and, as such, it is presented as morally and legally 
reprehensible. MPs opposing the law argue that abortion goes “against nature”856 and against the 
“mandate that [women] receive from nature, to perpetuate the species”.857  

The necessary corollary of this is that, despite de-criminalisation, abortion and women seeking 
abortions are portrayed as unnatural and problematic. In the parliamentarians’ eyes, “no 
woman…wants to do something like this...they arrive at this decision with a lot of pain”.858 Both sides 
of the abortion debate draw on gender stereotypes, pernicious attitudes about women, and 
dangerous rhetoric to justify their legislative position. These attitudes are echoed in the law, as the 
Voluntary Termination of Pregnancy Act ‘forbids’, ‘controls’ or ‘protects’ women. 

MPs opposing the law explain that “every abortion has, at least, two victims: one of them dies and 
the other survives but suffers the consequences of such an abominable crime”.859Abortion is equated 
with crimes committed during the Uruguayan dictatorship860, and opposing MPs consider The 
Voluntary Termination of Pregnancy Act to have “prioritised death over life”.861  

Proponents of the reform do not unequivocally support women’s sexual and reproductive health 
rights. MP’s supporting changes to the law argued that they were “not in favour of abortion.”862 One 
MP in favour of the reforms explained that “none of the legislators [are] in favour of abortion or refuse 
to recognize that life begins at conception”.863 However, the proponents support the law as a 
                                                

852 Uruguayan Parliament. 2012. Cámara de Representantes 52ª Extraordinary Session, p. 118.  
853 Cusack, S. and Cook, R.J., 2009. Stereotyping women in the health sector: lessons from CEDAW. Washington 

and Lee Journal of Civil Rights and Social Justice, 16, p. 47.  
854 Russo, N.F., 1976. The motherhood mandate. Journal of Social Issues, 32(3), pp.143-153. 
855 See generally, Chodorow, N.J., 1999. The reproduction of mothering: Psychoanalysis and the sociology of 

gender. University of California Press; Rich, A., 1995. Of woman born: Motherhood as experience and institution. WW 
Norton & Company.  

856 Uruguayan Parliament. 2012. Cámara de Representantes 52ª Extraordinary session, p. 34. 
857 Uruguayan Parliament. 2012. Cámara de Senadores 47th Ordinary session, p. 253.  
858 Uruguayan Parliament. 2011. Cámara de Senadores 61st Extraordinary session, p. 114. 
859 Uruguayan Parliament. 2012. Cámara de Representantes 52nd Extraordinary session, p. 172. 
860 Uruguayan Parliament. 2012. Cámara de Senadores 47th Ordinary session, p. 214. 
861 Uruguayan Parliament. 2012. Cámara de Senadores 47th Ordinary session, p. 210.  
862 Uruguayan Parliament. 2012. Cámara de Senadores 47th Ordinary session, p. 215.  
863 Uruguayan Parliament. 2012. Special Commission for consideration of termination of pregnancy bill, Folder 

1354/2012, Annex I to Repartido 785, p. 15. 
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necessary evil, as it will “reduce the number of abortions because the right of the foetus to be born 
will be in the mind of the woman that needs to make the decision”.864  

The motherhood mandate is so strong, argues an MP, that women secretly wish to become mothers: 

We cannot fully confirm this, but in most cases, it is not an accident. The 
specialists say…that from a psychoanalytic point of view, neglecting to take the 
appropriate measures can imply an unconscious desire to be a father or 
mother.865 

This is highly paternalistic and, as argued below, links to stereotypes in the parliamentary debates 
and the Voluntary Termination of Pregnancy Act on women’s decision-making capabilities.  

It is perhaps unsurprising to see those opposing the abortion reform base their arguments on the role 
of women within the traditional family. Disturbingly, proponents of the law also rely on stereotypes of 
women as mothers. They hold that decriminalising abortion is needed to preserve women’s future 
reproductive capacity. One MP supporting the reforms states:  

We must try to avoid that, facing a situation of desperation, that a woman resorts 
to some type of procedure in which she founds death or some consequence that 
makes her unable to procreate.866 

Several women, some of them single mothers…[that] have gotten an abortion in 
bad conditions and now can’t have children when they want to.867 

According to this position, women must be granted access, albeit limited access, to abortion services 
because unsafe abortion poses a greater threat to their future fertility and inevitable later desire to 
become a mother. It becomes evident that the MPs supporting the reforms are not concerned about 
women’s agency or the consequences of unsafe abortions on women’s health, but the endangerment 
of a woman’s ability to reproduce later in life. Thus, it cannot be claimed that the reforms in abortion 
laws in Uruguay are aimed at protecting a woman’s right to make autonomous decisions about her 
life or reproductive capacity.  

Secondly, the exercise and enjoyment of sexual and reproductive health and rights are seen as a 
fundamental threat to the traditional patriarchal family.868 Abortion is depicted by the opposition as 
profoundly anti-social behaviour that clashes with women’s role as mothers. The MPs make these 
claims forcefully:  

We have been legislating to the detriment of the family.869  

There are no different types of family, there is only one ... We cannot accompany 
this project because they continue to attack the basic principles of society and 

                                                
864 Uruguayan Parliament. 2012. Special Commission for consideration of termination of pregnancy bill, Folder 

1354/2012, Annex I to Repartido 785, p.15. 
865 Uruguayan Parliament. 2012. Cámara de Representantes 52ª Extraordinary session, p. 93. 
866 Uruguayan Parliament. 2008. General Assembly 13th Extraordinary session. Emphasis added. 
867 Uruguayan Parliament. 2011. Cámara de Senadores 61st Extraordinary session, p.169. 
868 Yamin, A.E. and Bergallo, P., 2017. Narratives of Essentialism and Exceptionalism: The Challenges and 

Possibilities of Using Human Rights to Improve Access to Safe Abortion. Health and Human Rights, 19(1), p. 1-11. 
869 Uruguayan Parliament. 2012. Cámara de Representantes 52ª Extraordinary session, p. 92. 
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legitimising this would undermine the main institution supporting any 
community.870  

Not only a potential life is killed, but also a woman and the basic cell of the social 
fabric—the family—are destroyed.871 

Thirdly, MPs draw a connection between abortion and what is called ‘gender ideology’: meaning the 
decoupling of sex and gender, and the critique of traditional gender roles. This association between 
anti-selfabortion rhetoric and a stricter attachment to traditional gender roles has been very prevalent 
in the Uruguayan—and international—political arena.   

The following intervention in the debates is noteworthy: 

[In this law], of course, there is a kind of legalization - we say - of the ideology 
called "gender perspective," which denies the natural character of the distinction 
between the male and female sexes. We would have to agree that, at least, it is 
highly debatable and that it is not convenient for the Uruguayan State to adopt 
this as a law that is imposed on all citizens, regardless of the way of thinking of 
each individual.872 

Along the same lines, another MP explicitly uses the phrase ‘gender ideology’:   

From an instrumental point of view, we have to know that, as its explanatory 
statement says, this bill is based on the biology [sic] of gender. We are very 
concerned to think that in Uruguay, not only in this bill but in the National Plan of 
Sexual Education, we talk about the ideology of gender.873 

The concept of gender ideology appeared in the 1990s, after the Cairo and Beijing Conferences set 
the global agenda on sexual and reproductive health rights.874 Garbagnoli defines the term as “a 
controversial invention of the Catholic conservative circles which aims to caricature and thus to 
delegitimize a field of study”.875 Those who oppose abortion rights, and sexual and reproductive 
health rights more generally, have argued that recognising such rights represents what the Holy See, 
for example, sees as “culture of death”876, and as a fundamental threat to the traditional patriarchal 

                                                
870 Uruguayan Parliament. 2012. Cámara de Representantes 52ª Extraordinary session, p. 93 
871 Uruguayan Parliament. 2012. Cámara de Representantes 52ª Extraordinary session, p. 64. 
872 Uruguayan Parliament. 2007. Parliamentary Public Health Commission, Session 18 September 2007 (Distribuido 

No 1961). 
873 Uruguayan Parliament. 2003. Parliamentary Public Health Commission, Session 11 November 2003 (Distribuido 

No 2538). Emphasis added. 
874 United Nations International Conference on Population and Development. 1994a. Programme of Action of the 

International Conference on Population and Development. A/CONF.171/13. Available 
<http://www.policyproject.com/matrix/Documents/Cairo.htm>. Accessed 4 Aug 2018.  

See also, UN Fourth World Conference on Women. 1995. Beijing Declaration and Platform of Action. Available 
<http://www.un.org/womenwatch/daw/beijing/platform/>. Accessed 6 Aug 2018. 

875 Garbagnoli, S., 2016. Against the Heresy of Immanence: Vatican’s ‘Gender’ as a New Rhetorical Device against 
the Denaturalisation of the Sexual Order. Religion and Gender, 6(2), pp. 187-204. 

876 UN International Conference on Population and Development. 1994c. Statement of Pope John Paul II (Holy See). 
Available <http://www.un.org/popin/icpd/prepcomm/govern/940423171030.html>. Accessed 4 Aug 2018. 
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family.877 We can see the MPs using traditional gender stereotypes to justify keeping in place 
restrictive abortion laws.878 

Women as ‘selfish’ 

In the parliamentary debates, women are not portrayed as autonomous actors, but subjects in service 
of the traditional patriarchal heterosexual family, population growth policies, and their future children. 
The debates also demonstrate that the MPs opposing The Voluntary Termination of Pregnancy Act 
stereotype women who seek abortions as self-centred, prioritising individual desires over obligations 
to family and the needs of the community. Motherhood and pregnancy are a “self-effacing, altruistic 
condition that requires…pregnant women to do whatever is necessary” for the foetus.879 Women who 
reject the motherhood mandate by choosing to have an abortion are reckless and selfish.  

As one opposition MP explains, women that seek abortions are a particular “type of person”: 

We have studied some civilizations that have leaned towards favouring pleasure 
and that have produced people of this type: hedonistic, without natural affection, 
individualistic and egocentric. I continue with these words to be able to paint the 
picture in which, I believe, the issue of abortion is circumscribed.880  

The decision to have an abortion is portrayed as an individual irresponsibility, and increasing access 
to abortion is a collective irresponsibility.881 An MP claims that:  

Neither the act of individual irresponsibility nor the failure of the State can be 
replaced by a law that allows the elimination of human life created from individual 
and collective irresponsibility.882 

Also, the MPs argue that abortion facilitates women’s selfish enjoyment of sex. It threatens the 
traditional understanding of sexual activity: sex for procreation. Consequently, abortion is stigmatised 
because it envisions that a woman may have non-procreative sex, including sex for pleasure. Those 
opposing the de-criminalisation of abortion are deeply concerned that access to abortion will change 
sexual activity and relations. MPs stated: 

                                                
877 Yamin, A.E. and Bergallo, P., 2017. Narratives of Essentialism and Exceptionalism: The Challenges and 

Possibilities of Using Human Rights to Improve Access to Safe Abortion. Health and Human Rights, 19(1), p. 1-11. 
878 See for example, Strickler, J. and Danigelis, N.L., 2002. Changing frameworks in attitudes toward abortion. 

In Sociological Forum, 17(2), pp. 187-201.  
Wall, S.N., Frieze, I.H., Ferligoj, A., Jarošová, E., Pauknerova, D., Horvat, J., and Šarlija, N., 1999. Gender role and 

religion as predictors of attitude toward abortion in Croatia, Slovenia, the Czech Republic, and the United States. Journal 
of Cross-cultural Psychology, 30(4), pp. 443-465. 

Wang, G.Z. and Buffalo, M.D., 2004. Social and cultural determinants of attitudes toward abortion: A test of Reiss’ 
hypotheses. The Social Science Journal, 41(1), pp. 93-105. 

Osborne, D. and Davies, P.G., 2012. When Benevolence Backfires: Benevolent Sexists' Opposition to Elective and 
Traumatic Abortion. Journal of Applied Social Psychology, 42(2), pp. 291-307. 

879 Halliday, S., 2016. Autonomy and pregnancy: a comparative analysis of compelled obstetric intervention. 
Routledge, p. 212. 

880 Uruguayan Parliament. 2003. Parliamentary Public Health Commission, Session 11 November 2003 (Distribuido 
No 2536). Emphasis added. 

881 Uruguayan Parliament. 2012. Special Commission for consideration of termination of pregnancy bill, Folder 
1354/2012, Anex I to Repartido 785, p. 16. 

882 Uruguayan Parliament. 2012. Special Commission for consideration of termination of pregnancy bill, Folder 
1354/2012, Annex I to Repartido 785, p.16. 



530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa
Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019 PDF page: 200PDF page: 200PDF page: 200PDF page: 200

 200 

It seems like personal pleasure is more important than the biological function of 
procreation.883 

[Women] had to pay, suffering pain, for having yielded to the pleasures of sex 
without taking responsibility for motherhood. The assumption was: she wanted 
to have sex; she enjoyed it; did not prevent pregnancy because she is 
irresponsible and does not want to be a mother at all or to be [a mother] again 
for selfish reasons.884 

In the debates, MPs stigmatise women seeking abortions as damaged, coming from broken 
families885, and sexually promiscuous. They describe women wanting abortions as:  

Women that have relatives in jail …that don’t know who the father of the child is, 
because in the last weeks they had sex with two or three men.886 

[Women] have various children from different fathers.887 

MPs opposing the abortion law argue that women seeking abortions are promiscuous and refuse to 
bear the burden of their irresponsible behaviour. As such, they are not entitled to access an abortion, 
as it undermines their role as mothers and rewards their recklessness.   

Another illustration of the MP’s idea of women as selfish or irresponsible is the reference to ‘abortion 
tourism’. The Uruguayan law provides that access to abortion is restricted to women that have 
Uruguayan nationality, or that have resided permanently in the country for at least one year (Article 
13). In the discussions around this requirement, the MPs considered—with virtually no opposition—
that setting requirements of citizenship and/or permanent residence to access abortion services was 
appropriate. This was aimed at preventing “abortion tourism”.888 The nationality/residency 
requirement, the MPs argue, will prevent the creation of an image of Uruguay “as a country in which 
it is possible to obtain abortions”.889 Abortion is not only singled out as an exceptional healthcare 
service—no other services are subjected to these requirements890—, but by using the word ‘tourism’, 
which evokes images of ease and leisure, MPs are obscuring the fact that women who seek abortions 
are limited in their access to basic healthcare services. At the same time, it perpetuates the image of 
women as irresponsible—taking a decision to terminate a pregnancy on a whim, carelessly or even 
leisurely—, and likely to ‘abuse’ the right to access abortion services. 

Abortion as a ‘competition’ between rights 

Another dominant thread in the debates is the battle between different rights and rights holders. In 
the Uruguayan debates, the right to abortion is seen as a claim for which a woman has to compete 

                                                
883 Uruguayan Parliament. 2007. Cámara de Senadores 39th Ordinary session, p. 75. Emphasis added. 
884 Uruguayan Parliament. 2011. Cámara de Senadores 61st Extraordinary session, p.177. 
885 Uruguayan Parliament. 2012. Cámara de Senadores 47th Ordinary session, p. 214. 
886 Uruguayan Parliament. 2011. Cámara de Senadores 61st Extraordinary session, p.167. 
887 Uruguayan Parliament. 2012. Cámara de Senadores 47th Ordinary session, p. 214. 
888 Uruguayan Parliament. 2011. Cámara de Senadores 61st Extraordinary session, p.117. The term refers to a fairly 

common phenomenon where women are forced to travel, sometimes to other countries, in order to access abortion or other 
reproductive healthcare services. 

889 Uruguayan Parliament. 2011. Cámara de Senadores 61st Extraordinary session, p.117. 
890 Law Nº 18.211 on the National Healthcare System (SNIS), Art. 1; see also Constitution of the Oriental Republic 

of Uruguay, arts. 44, 72, and 332.  



530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa
Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019 PDF page: 201PDF page: 201PDF page: 201PDF page: 201

 201 

with her foetus, the potential father, other women and/or the state and the community. Access to an 
abortion becomes a “competitive assertion of entitlements”.891  

First, the opposition MPs bestow rights upon the foetus:  

Throughout history we have debated which right should prevail. Today, we have 
heard that the right of life of the embryo does not exist, I think it does.892 

The foetus is presented as an independent entity and a rights holder. As a rights holder, the foetus 
must be protected from the harms of abortion.   

The proponents of reform also see abortion as a battle between women’s rights and foetal interests. 
Unlike those opposing the law, however, proponents give greater weight to women’s rights. MPs 
state that: 

[I]n those first twelve weeks our system makes a choice for the lesser evil. We 
believe that within the abovementioned period, the mother’s rights should prevail 
and after that the unborn rights should take precedence.893 

[T]his draft bill solves this conflict [of rights], choosing a middle path—the “lesser 
evil”— which is the addition of a third party that will help the woman make her 
decision and a reflection period.894 

This presents abortion in a negative light—as something to avoid—, transforming a safe and common 
experience895 into an exceptional and highly stigmatised healthcare procedure. By presenting 
abortion as an evil, MPs set the foundations to argue for further control of women’s decisions. 

Second, potential fathers are also presented as victims of abortion. According to the opposition MPs: 

The law enshrines expressly the right to hide from the father not only the 
abortion, but also the pregnancy. This is a direct promotion of irresponsible 
paternity.896 

The father is not consulted to see if he agrees with taking his offspring’s life 
forever.897 

                                                
891 Lacey, N., Feminist Legal Theory and the Rights of Women in Knop, K., 2004. Gender and Human Rights. Oxford 

University Press. 
892 Uruguayan Parliament. 2011. Cámara de Senadores 61st Ordinary session, p.158. 
893 Uruguayan Parliament. 2011. Cámara de Senadores 61st Ordinary session, p. 175. 
894 Uruguayan Parliament. 2012. Special Commission for consideration of termination of pregnancy bill, Folder 

1354/2012, Annex I to Repartido 78, p. 2. 
895 Globally, 1 in 4 pregnancies end in abortion—including in countries with high rates of contraceptive prevalence—

and nearly one in four women will have an abortion by the age of 45.  
See data for 2010-2014, Sedgh, G., Bearak, J., Singh, S., Bankole, A., Popinchalk, A., Ganatra, B., Rossier, C., 

Gerdts, C., Tunçalp, Ö., Johnson Jr, B.R., and Johnston, H.B., 2016. Abortion incidence between 1990 and 2014: global, 
regional, and sub regional levels and trends. The Lancet, 388(10041), pp. 258-267.  

Shah, I. and Åhman, E., 2004. Age patterns of unsafe abortion in developing country regions. Reproductive Health 
Matters, 12(sup24), pp. 9-17.  

Jones, R.K. and Jerman, J., 2017. Population group abortion rates and lifetime incidence of abortion: United States, 
2008–2014. American Journal of Public Health, 107(12), pp. 1904-1909. 

896 Uruguayan Parliament. 2012. Cámara de Representantes 52ª Extraordinary session, p.88. Emphasis added. 
897 Uruguayan Parliament. 2012. Cámara de Representantes 52ª Extraordinary session, p.70. 
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It is unacceptable to allow the termination of human life by the subjective 
decision of only one of the responsible people involved in its creation.898  

But yes, if the mother decides to have it we are going to ask the father to give 
money to maintain the child.899 

Gender stereotypes permeate these statements from MPs opposing the law. The woman is portrayed 
as self-centred and irresponsible, because she is making the decision to terminate the pregnancy 
without the consent of the potential father. Fatherhood is given more weight than a woman’s bodily 
autonomy.  

Proponents do not emphasise the rights of fathers. However, in discussing the role of men, 
proponents contribute to stereotypes that men do not have a responsibility in conception or parenting. 
Proponent MPs held that:  

We, male legislators, whether we assumed it or not, are deciding in abstract 
what concretely is a reality that only women will face.900 

Here we are, gathered in a body mostly comprised of men, deciding on a draft 
bill that will never affect us directly.901 

These remarks on pregnancy distance men from their shared responsibility for contraception and 
children. This perpetuates the notion that men’s responsibilities begin at birth, whilst the 
responsibilities for women extend far back into pregnancy because the responsibility for 
contraception falls exclusively on women.902 

Third, the opposition MPs draw on the stereotypes of sexually irresponsible women to create a 
conflict between women. Opposition MPs juxtapose the stereotype of a woman who “gets pregnant 
carelessly and then, apparently equally carelessly, terminates the pregnancy”903 with women who 
long for children, but cannot have them. Women that seek abortions are selfish, not only towards 
themselves, their unborn children, the potential fathers, the demographic goals of their country, but 
also to women and men struggling with infertility. The opposition MPs refer to long adoption lists and 
to abortion as something that “makes a human being a big problem, when in reality, a new birth could 
be a blessing and a joyful occasion”.904 An MP posits: 

Adoption is a very important mechanism in this topic of unwanted pregnancies. 
One can think of other countries that have adopted similar policies for women 
with unwanted pregnancies, so they won’t take the life of the product of her 
pregnancy, but instead the child can be adopted by somebody else and form a 
family.905 

                                                
898 Uruguayan Parliament. 2012. Special commission for Consideration of termination of pregnancy bill, Folder 

1354/2012, Annex I to Repartido 785, p. 15. 
899 Uruguayan Parliament. 2007. Cámara de Representantes 52ª Extraordinary session, p.168. 
900 Uruguayan Parliament. 2007. Cámara de Senadores 39st Ordinary session, p.59.  
901 Uruguayan Parliament. 2007. Cámara de Senadores 39st Ordinary session, p.58.  
902 Sheldon, S., 1999. Reconceiving masculinity: Imagining men’s reproductive bodies in law. Journal of Law and 

Society, 26(2), pp. 129-149. 
903 Smart, C., 1989. Feminism and the Power of Law. Routledge. 
904 Uruguayan Parliament. 2011. Cámara de Senadores 61st Ordinary session, p. 116. 
905 Uruguayan Parliament. 2011. Cámara de Senadores 61st Ordinary session, p. 86. 
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This pits women against each other. The opposition debates elevate women who are trying to 
become mothers and denigrates women who reject the motherhood mandate. 

Furthermore, other than a competition for human rights with other rights holders, MPs opposing the 
law frame abortion as a conflict between women’s rights and the demographic needs and population 
growth policies of the state. Opposition MPs argued that women have to procreate—even if they 
don’t want to—, because the country has a low birth rate. For example, MPs claim:   

All of us who have taken positions on this subject, we have done so considering 
that it is the best for society ... We have a population almost stagnated, which 
grows very little... [due to] the low birth rate and emigration, two indicators that 
predict a dark and problematic future for Uruguayan society.906 

Ours is a country with a low birth rate and we must protect motherhood.907 

In a country that needs to change its demographic composition—that has an 
aging population—increasing the possibility of reducing births seems like a 
contradiction.908 

I was also going to make reference to the popular song that says that children 
are needed for the sun to rise. Certainly, in our aging country, children are 
needed for the sun to rise!909 

Within this position, MPs present abortion as a threat to the somewhat ‘patriotic’ duty to subject their 
reproductive decisions to the demographic goals of the country, rather than a human right of women. 
When there is a low birth rate, abortion becomes morally reprehensible; the needs of the state justify 
forcing women into motherhood.  

Women as ‘victims’  

Narratives of victimhood are widespread in the parliamentary debates. Woman seeking abortions, 
from a multitude of perspectives, are portrayed as victims. This narrative is typically used by 
proponents of abortion reform who argue that women should be seen as victims, so as to capitalise 
on public sympathy. MPs opposing the law also use narratives of victimhood to justify state 
intervention and ‘save’ women from their own decisions by helping them to make the ‘right choice’. 
This subsection explores these different uses of the stereotype of ‘women as victims’.    

Proponents rely on the image of women as tragic victims of sexual violence. Women experience “all 
kinds of violence”.910 In the words of one the MPs supporting the reforms, women want to get 
abortions because they have been, for example, “raped by her employer or by the son of the 
employer”.911 The rape victim is innocent and should be allowed to terminate the pregnancy. The core 
of the argument is not women’s autonomy but a sort of ‘permission’ in the face of sexual violence. 

                                                
906 Uruguayan Parliament. 2007. Cámara de Senadores 39th Ordinary session Distribuido 1127/2011, p.75. 

Emphasis added. 
907 Uruguayan Parliament. 2012. Cámara de Representantes 52ª Extraordinary session, p. 64. Emphasis added. 
908 Uruguayan Parliament. 2011. Cámara de Senadores 61st Ordinary session, p. 103. Emphasis added. 
909 Uruguayan Parliament. 2012. Cámara de Representantes 52ª Extraordinary session, p. 71. Emphasis added. 
910 Uruguayan Parliament. 2011. Cámara de Senadores 61st Extraordinary session, p.167. 
911 Uruguayan Parliament. 2011. Cámara de Senadores 61st Extraordinary session, p.114. 
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This is reflected in the legal provisions, where abortion in the case of rape is more legitimate. Victims 
of sexual assault under Article 6 of The Voluntary Termination of Pregnancy are granted a longer 
time period to legally access abortion—until 14 weeks, instead of the 12-week general rule.  

Justifying the liberalisation of abortion as a remedial measure for sexual violence creates a paradox. 
Women have greater agency over their reproductive health when there has been a prior lack of 
autonomy over sexual relations. Sheldon argues that women are construed in this manner because 
this enables the MPs to equate consensual intercourse with desired conception: “[w]anting sex 
equals wanting pregnancy and motherhood”.912 Following through with this line of reasoning, women 
seeking abortions due to sexual violence can still be seen as subscribing to the motherhood mandate, 
as they are only rejecting that particular pregnancy. Abortion is therefore presented not as a woman’s 
desired choice, but as a painful decision available in the absence of choice. Even in the other limited 
instances where abortion is de-criminalised—the health consequences of the pregnancy affecting 
the life of the women or foetal malformations—, these are situations where women can still ascribe 
to motherhood, but are permitted to reject that specific pregnancy.   

These women are seen as victims of their circumstances, and thus morally blameless. This image 
allows the parliamentarians—and the public in general—to reconcile the deeply embedded 
stereotype of women as natural mothers with the liberalisation of abortion.  

Proponents of law reform further deploy the victim narrative. When abortion is criminalised, women 
become victims of the criminal justice system. Proponents of reforming the law take a different stance 
on the nature of this harm. On one hand, some MPs argue that women are bearing a double burden, 
as they are “confronting a painful situation”—the interruption of pregnancy—and “committing a 
crime”.913 This statement is operating on the principle that abortion will always be emotionally painful. 
On the other hand, other proponents of the law consider that “there are no traumatic consequences 
stemming from the procedure itself” but exclusively from “the environment and the fact that they are 
committing a crime”.914 Regardless of the emotions involved in deciding to end a pregnancy, the 
criminalisation of abortion means women experience the procedure with “fear and even with panic”915, 
and abortion becomes a “humiliating clandestine” experience.916 The MPs explain that women are 
“not really criminals, but victims of their circumstances”.917 When criminalised, abortion is a trauma 
that involves a great deal of suffering.918 The law on abortion needs to be liberalised, to prevent 
women from “resorting to rat poison in order to interrupt their pregnancy”.919 The proponents of 
reforming abortion law argue that the criminalisation of abortion creates trauma, thereby using the 
narrative of victimhood to gain public sympathy. MPs rightly highlight the devastating consequences 
of criminalised abortion. However, the law continues to regulate abortion as a criminal matter outside 
of the exceptions carved out. Indeed, for some of the actors involved in the parliamentary 

                                                
912 Sheldon, S., 1993. “Who is the mother to make the judgment?”: The constructions of woman in English Abortion 

law. Feminist Legal Studies, 1(1), pp. 3-22. 
913 Uruguayan Parliament. 2007. Cámara de Senadores 39th Ordinary session, p. 47.  
914 Uruguayan Parliament. 2007. Cámara de Senadores 39th Ordinary session, p. 53.  
915 Uruguayan Parliament. 2012. Special commission for consideration of termination of pregnancy bill, Folder 

1354/2012, Anex I to Repartido 785, p. 6. 
916 Uruguayan Parliament. 2012. Cámara de Senadores 47th Ordinary session, p. 208.  
917 Uruguayan Parliament. 2011. Cámara de Senadores 61st Extraordinary session, p. 177. 
918 Uruguayan Parliament. 2011. Cámara de Senadores 61st Extraordinary session, p. 177. 
919 Uruguayan Parliament. 2011. Cámara de Senadores 61st Extraordinary session, p. 114. 
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discussion—including some MPs themselves—, this legislative amendment brought no real change, 
as the voluntary termination of pregnancy continues to fall within the realm of penal law.920  

Those in favour of maintaining the criminalisation of abortion argue that abortion creates victims, and 
perpetuates harms that women need to be protected from as “no woman takes with joy or satisfaction” 
the decision to have an abortion.921 MPs who opposed the liberalisation of abortion laws in Uruguay 
stated:   

[The proponents of the law] forget all the scars and traumas that abortion leaves 
in all women.922 

It is hard to imagine bigger suffering than the one that a woman that has had an 
abortion will experience when she realizes what she has done. To the natural 
pain caused by the avoidable death of her child, one needs to add the burden of 
knowing that she is responsible for such a painful loss.923 

When a pregnant child or woman in a situation of desperation—oftentimes also 
alone—has to make this decision, and access to abortion is easy, is “at hand” 
because it has been decriminalized, it will be much easier for her to make such 
decision and they can regret it, which is irremediable.924 

A similar kind of image is presented when MPs argue that “post-abortion depression will affect her 
throughout her entire life”.925 They argue that women who have accessed abortion services will suffer: 

Post-abortion syndrome, consisting of depression, suicidal thoughts, anxiety, 
guilt…alcohol and drug abuse, divorce, neglect of pre-existing children and 
difficulties in general in their relationships.926 

Having an abortion is presented as a life-altering decision, that extends the trauma into the woman’s 
future: “her life will change forever”.927 No scientific evidence is provided to support these arguments. 
This is not surprising, as the existing empirical evidence indicates women are not harmed or 
traumatised by abortion.928 Noticeably, the opponents do not consider, or give any weight to, how 
being forced to continue with a pregnancy and being responsible for the care of a child will be 
immeasurably and immensely life-altering.  

                                                
920 Johnson, N., Rocha, C. and Schenck, M., 2013. The inclusion of abortion in the Uruguayan political and public 

agenda 1985-2013: An analysis from the Feminist Movement. Cotidiano Mujer. 
921 Uruguayan Parliament. 2011. Cámara de Senadores 61st Extraordinary session, p. 145. 
922 Uruguayan Parliament. 2012. Cámara de Representantes 52nd Extraordinary session, p. 170.  
923 Uruguayan Parliament. 2012. Cámara de Representantes 52nd Extraordinary session, p. 172. Emphasis added. 
924 Uruguayan Parliament. 2011. Cámara de Senadores 61st Extraordinary session, p. 146. Emphasis added. 
925 Uruguayan Parliament. 2012. Cámara de Senadores 47th Ordinary session, p. 211.  
926 Uruguayan Parliament. 2012. Cámara de Representantes 52nd Extraordinary session, p. 70. 
927 Uruguayan Parliament. 2012. Special commission for consideration of termination of pregnancy bill, Folder 

1354/2012, Annex I to Repartido 785, p.6; Uruguayan Parliament. 2011. Cámara de Senadores 61st Extraordinary session, 
p.129. 

928 Results conducted in the US confirm that an overwhelming majority of women—95% of women—felt that 
termination was the right decision for them. See Rocca, C.H., Kimport, K., Roberts, S.C., Gould, H., Neuhaus, J., and 
Foster, D.G., 2015. Decision rightness and emotional responses to abortion in the United States: A longitudinal study. PloS 
one, 10(7), p. e0128832. 
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The severe harms of abortion—physical and psychological—justify restrictions on accessing 
abortion. Women are weak, and the criminalisation of abortion therefore “protects women”.929 The 
MPs in opposition to the law argue that “we need to protect and help pregnant women, not incentivize 
abortive practices”.930 This victim-protectionist narrative is further illustrated by the following 
statements by an MP in the debates: 

[W]omen [that seek abortions] are victims of the circumstances in which they live. 
For all of them, abortion was a suffering, a drama and I felt like it was my obligation 
was to undertake all the efforts needed so that less and less women go through 
such an experience.931 

The anti-abortion arguments claim that by prohibiting abortion the state is in fact protecting women 
against abortion’s harms. Both the proponents and opponents of the law minimise the agency of 
women.  

The ‘public health’ narrative and the medicalisation of social issues  

Proponents of the law—with very few notable exceptions—frame abortion not as criminal law, but 
almost exclusively as an issue of public health. This rationale is powerful in the Uruguayan context 
as an instrument to regulate societal issues.932 This argument was spearheaded by public health 
authorities that were invited to participate in the debate and later claimed that:  

the aim of this legislation was three-fold: to reduce maternal mortality, to reduce 
abortion-related complications, and to reduce the practice of abortion.933  

This approach is also conceptualised as a harm reduction model, characterised by a pragmatic 
approach to health outcomes, rather than a focus on women’s autonomy.934 Scholars warn against 
the dangers of this framing, as it proposes a “professional, medical management of social problems”, 
focusing on “individual consequences and societal costs rather than their social causes”, and failing 
to push for transformative gender equality as mandated under CEDAW.935 Within this framing, 
abortion is still in some sense ‘wrong’—hence, the need for its eradication—, rather than an integral 
component of a woman’s right to health.   

As a result of this public health framing, reproductive autonomy is heavily regulated and medicalised. 
The assumption that women seeking abortions are emotionally fraught and in need of support is 
echoed in the law. This can be seen in the debates. MPs characterise a woman seeking abortions 
as somebody that is in a state of “anguish, despair and isolation” and “in the worst of 

                                                
929 Uruguayan Parliament. 2012. Cámara de Senadores 47th Ordinary session, p.209.  
930 Uruguayan Parliament. 2011. Cámara de Senadores 61st Extraordinary session, p.107. Emphasis added. 
931 Uruguayan Parliament. 2011. Cámara de Senadores 61st Extraordinary session, p.177. 
932 Wood, S., Abracinskas, L., Correa, S., and Pecheny, M., 2016. Reform of abortion law in Uruguay: context, 

process and lessons learned. Reproductive Health Matters, 24(48), pp. 102-110. 
933 Briozzo, L., 2016. From risk and harm reduction to decriminalizing abortion: The Uruguayan model for women's 

rights. International Journal of Gynaecology & Obstetrics, 134(S1). 
934 Erdman, J.N., 2011. Access to information on safe abortion: a harm reduction and human rights 

approach. Harvard Journal of Law & Gender, 34, p. 413. 
935 Roe, G., 2005. Harm reduction as paradigm: Is better than bad good enough? The origins of harm 

reduction. Critical Public Health, 15(3), pp. 243-250. 
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circumstances”.936 Due to the emotional hardship she faces, a woman is unable to make this decision 
alone and “need[s] to be accompanied”.937 The woman’s decision is not enough to access legal 
abortion services. Articles 2 and 3 of the Voluntary Termination of Pregnancy Act require the approval 
of a gynaecologist and a multidisciplinary team before a woman can access an abortion. In the case 
of an abortion resulting from sexual violence, a woman is required under Article 6 of the Voluntary 
Termination of Pregnancy Act to have filed an official criminal complaint. Unless the woman accepts 
the participation of all of these parties in her personal healthcare decision, she will be committing a 
crime if she seeks abortion. The medical profession has, what Halliday describes as, a gate-keeping 
role: it has the power to grant an abortion.938  

This can be illustrated by references to the law itself. The second consultation, which focuses on the 
risks of abortion and the availability of alternatives, is designed to persuade women against abortion. 
As conceded explicitly by the law, the aim of the consultation is to “contribute to overcome the causes 
that lead to the interruption of pregnancy”. This evidence the deterring intention of the provision.939 
Thus, the overall concern of the law is not the recognition of a woman’s right to abortion, but rather 
the desire to regulate women’s decisions on matters that the MPs see as a necessary evil. The law 
also polices women’s decision-making processes, by imposing mandatory counselling and a 
mandatory waiting period of at least five days (Article 4). Underpinning these requirements is the 
stereotype that women—because they are naturally mothers—experience more conflict about 
abortion than other healthcare decisions, and require additional time and information beyond that 
typically offered as part of abortion providers’ existing informed consent and counselling practices.940 
The number of consultations the law requires “constructs women as emotionally vulnerable and 
medically ignorant;”941 which is diametrically opposed to the “scientific, rational and objective”942 
stance of the medical profession. Sheldon notes that modern trends in medicine have shifted away 
from “doctor knows best” paternalism.943 Patients are routinely trusted, and indeed expected, to make 
their own informed medical decisions. Abortion, however, remains predominantly in the control of 
medical professionals. The public health narrative undermines women’s rights to make autonomous 
decisions over their reproductive health.  

Women as ‘irresponsible’  

Underpinning all of the MP’s statements, whether a proponent or an opponent of the reform, is the 
idea that women cannot be trusted to make decisions about their reproductive life. One MP explains 

                                                
936 Uruguayan Parliament.2012. Cámara de Senadores 47th Ordinary session, p.208.  
937 Uruguayan Parliament. 2012. Special commission for consideration of termination of pregnancy bill, Folder 

1354/2012, Annex I to Repartido 785 (2012) 6. 
938 Halliday, S., 2016. Autonomy and pregnancy: a comparative analysis of compelled obstetric intervention. 

Routledge, p. 272. 
939 Ibid. 
940 Ralph, L.J., Foster, D.G., Kimport, K., Turok, D., and Roberts, S.C., 2017. Measuring decisional certainty among 

women seeking abortion. Contraception, 95(3), pp. 269-278. 
941 Mahowald, M.B., 1987. Sex‐Role Stereotypes in Medicine. Hypatia, 2(2), pp. 21-38. 
942 Halliday, S., 2016. Autonomy and pregnancy: a comparative analysis of compelled obstetric intervention. 

Routledge, p. 212. 
943 Sheldon, S., 2015. The decriminalisation of abortion: An argument for modernisation. Oxford Journal of Legal 

Studies, 36(2), pp. 334-365. 
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that women have an “ambivalent desire to terminate the pregnancy but also to become mothers”.944 
Abortion, which is a healthcare service that only women need, is constructed as an exceptional 
procedure that requires a high degree of surveillance and intervention. The debates on the Voluntary 
Termination of Pregnancy Act signal—in the words of one MP—that “in any case, women [who seek 
abortions] are not in the best position to make these decisions by themselves”.945  

First, opponents argue that women cannot be trusted with liberal abortion laws. Easy access to 
abortion, opponents hold, will result in an increase in abortion rates. Women will use abortion as a 
form of contraception, and abortions will become banal.946 One MP claims that, by liberalising 
abortion laws: 

We are telling those young women, sometimes even children, that they can act 
irresponsibly; that it is easier and less costly to terminate a life than to protect 
themselves from pregnancy.947 

Another MP argues that:  

decriminalizing abortion means liberalizing it, facilitating the adoption of 
irresponsible attitudes in terms of prevention of pregnancy.948  

Concerns that abortion perpetuates negligent and irresponsible behaviour are also linked to the fears, 
discussed above, about women’s sexual agency. When women have access to abortion on demand, 
this will result in women enjoying the freedom to engage in non-procreational sexual experiences.  

Second, one of the MPs showed concern because the reasons that can be alleged by women seeking 
abortion services are “extremely subjective”949—the law allows a woman to argue “according to her 
own judgement” of why she has decided to terminate the pregnancy. These concerns are manifested 
in the law. Although abortion is legally available on broad grounds, a woman still needs to explain 
and get the approval of a gynaecologist, for reasons that “prevent her from continuing the pregnancy” 
(Article 3 of the Voluntary Termination of Pregnancy Act). Under Uruguay’s abortion law, women are 
not competent decision makers, and their decision to have an abortion does not guarantee access 
to an abortion. The procedural hurdles in place under the law are deemed a necessary intervention 
in the lives of these women, who are otherwise unable to make decisions on their own. An MP in 
support of the law explains: 

this draft bill solves this conflict [woman v. foetus], choosing for a middle path—
the lesser evil—which is the addition of a third party that will help the woman make 
her decision and a “reflection” period.950 

                                                
944 Uruguayan Parliament. 2012. Special commission for consideration of termination of pregnancy bill, Folder 

1354/2012, Annex I to Repartido 785, p. 6. 
945 Uruguayan Parliament. 2012. Special commission for consideration of termination of pregnancy bill, Folder 

1354/2012, Annex I to Repartido 785, p. 6. 
946 Uruguayan Parliament. 2012. Special commission for consideration of termination of pregnancy bill, Folder 

1354/2012, Annex I to Repartido 785, p. 2. 
947 Uruguayan Parliament. 2011. Cámara de Senadores 61st Extraordinary session, p. 143. 
948 Uruguayan Parliament. 2011. Cámara de Senadores 61st Extraordinary session, p. 143. Emphasis added. 
949 Uruguayan Parliament. 2007. Cámara de Senadores 39th Ordinary session. 
950 Uruguayan Parliament. 2012. Special Commission for consideration of termination of pregnancy bill, Folder 

1354/2012, Annex I to Repartido 785, p. 2. 
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Conclusion  
The analysis in this chapter shows the different salient images that emerge from the Uruguayan 
parliamentary discourse, which were ultimately codified in the law adopted in 2012. By studying the 
discussions that preceded the law, I show how the persistent refusal of the law and political-legal 
discourse in Uruguay to recognise the termination of pregnancy as a decision that fundamentally 
belongs to the woman is rooted in gender stereotypes enforcing the generalised view that women 
should be mothers. Article 5 of CEDAW imposes the obligation to transform laws, policies and 
institutions. Although the law undoubtedly represents a step forward, it fails to promote the change 
in cultural patterns that CEDAW requires, because it hinges on harmful gender stereotypes. Thus, 
Uruguayan abortion law is in violation of both its international obligations and its own constitution.  

Those advocating for the liberalisation of abortion laws in line with human rights standards are faced 
with the dilemma posited by the use of the principled but risky argument, and the less palatable but 
safer one.951 There is no “one size fits all” solution, but the analysis here warns us of the dangers of 
using stereotyped images of women, even if it ultimately results in the adoption of a more liberal 
abortion law. 

As we saw in Chapters VI and VII, Uruguay must adopt, under Article 2(f), “all appropriate 
measures”952 to modify or abolish this law—and all laws—that hinge on stereotypes. Identifying the 
stereotypes that underpin the abortion law allows us to spearhead law reform processes that “build 
authentic, non-essentialist, and dignified subjectivities”953 and help further the cultural change 
required by CEDAW. Without the careful crafting of legislation, such laws will be complicit in 
perpetuating stereotypes, and will run counter to human rights obligations. 

 

 

 

 

 

  

                                                
951 Hendricks, J.S., 2010. Converging Trajectories: Interest Convergence, Justice Kennedy, and Jeannie Suk's the 

Trajectory of Trauma. Columbia Law Review. Sidebar, 110, p. 63. 
952 United Nations General Assembly. 1979. Convention on the Elimination of All Forms of Discrimination Against 

Women. 18 December 1979. United Nations, Treaty Series, vol. 1249. 
953 Undurraga, V., Gender Stereotyping in the Case Law of the Inter-American Court of Human Rights in Brems, E. 

and Timmer, A., 2016. Stereotypes and human rights law. Intersentia. 



530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa
Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019 PDF page: 210PDF page: 210PDF page: 210PDF page: 210

Chimamanda Ngozi Adichie

IX - Ngozi Adichie, C., 2009. 
The danger of a single story. TEDGlobal.

IX

.



530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa
Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019 PDF page: 211PDF page: 211PDF page: 211PDF page: 211

“What is the 
interest of 
women in 
all of this?”:  
an analysis 
of gender 
stereotypes 
in the South 
African
Choice on 
Termination 
of Pregnancy 
ActCh

a
pt

er
 ix



530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa
Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019 PDF page: 212PDF page: 212PDF page: 212PDF page: 212

 212 

Introduction 
“What is the interest of women in all of this?”954 enquired a South African member of Parliament 
during the debate of an amendment to the abortion act. Undoubtedly, the main stakeholders in 
abortion rights are women. But who are these women according to the members of parliament? This 
research uses these questions as a starting point to unpack how ‘the woman’ has been constructed 
in South African legal discourse around abortion. As we saw in Chapters VI and VII, the law is a 
powerful force in this regard. It does more than merely describe states of affairs; it is both 
interpretative and constitutive of the world around us. As noted by Yamin and Bergallo, the law is not 
“merely a set of rules but a reflection and refraction of negotiated social practices.955 Through its 
ability to influence people’s behaviour, thought and discussion, it “bring[s] that state of affairs into 
existence”.956 As Balkin puts it, “[l]aw does shape what people believe and what they understand. 
Law has power over people’s imaginations and how they think about what is happening in social life. 
Law in this sense is more than a set of sanctions. It is a form of cultural software that shapes the way 
we think about and apprehend the world”.957 Drawing on the power of the law to shape our 
understandings of how people are and should be and the states’ obligation to eradicate harmful 
stereotypes, this piece aims to unpack ideas about women that seek abortions, how women have 
been regulated, constructed and depicted in the South African legal discourse, and how the domestic 
framework on abortion gives legal force to these harmful stereotyped ideas. 

This chapter uses the international human rights framework analysed in Chapters VI and VII —the 
UN Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW): Articles 
5 and 2 (f), specifically—to discuss states’ obligations to eradicate harmful gender stereotypes. This 
framework requires us to engage with the gender norms (and stereotypes) that underlie legislative 
choices, thus allowing for an analysis that is in line with the transformative equality proposed by the 
CEDAW. 

This chapter is structured in three main parts. The first part will focus on the proposed analytical 
framework; it will discuss the obligation of States Parties to modify or transform “harmful gender 
stereotypes”958 and “eliminate wrongful gender stereotyping”.959  

The second part will critically analyse the legislative discourse around the Choice On Termination of 
Pregnancy Act (CTOPA hereinafter) in the South African Parliament, in order to draw out the way 
that the pregnant woman seeking abortion is constructed within these debates. The aim of this 
section of the chapter is to enquire whether the CTOPA and Regulations under the Choice on 

                                                
954 Republic of South Africa. 2007. Debates of the National Assembly (Hansard), Fourth Session – Third Parliament 

– 16 Oct to 22 Nov 2007, p. 9195. 
955 Yamin, A.E. and Bergallo, P., 2017. Narratives of Essentialism and Exceptionalism: The Challenges and 

Possibilities of Using Human Rights to Improve Access to Safe Abortion. Health and Human Rights, 19(1), p. 1-11. 
956 Fagundes, D., 2001. What we talk about when we talk about persons: The language of a legal fiction. Harvard 

Law Review, 114 (6), pp. 1745-1768. 
957 Balkin, J.M., 2003. The proliferation of legal truth. Harvard Journal of Law & Public Policy, 26(5), pp. 101-113. 
958 UN Committee on the Elimination of Discrimination Against Women. 2012. VVP. v Bulgaria Communication No. 

31/2011 (24 November 2012). CEDAW/C/53/D/31/2011, para. 9.6. 
959 UN Committee on the Elimination of Discrimination Against Women. 2012. RKB v Turkey Communication No. 

28/2010 (13 April 2012). CEDAW/C/51/D/28/2010, para. 8.8. 
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Termination of Pregnancy Act960 hinge on the existence of generalised views or preconceptions 
concerning the attributes or characteristics that are, or should be possessed by, or the roles that are, 
or should be performed by, women and men respectively. The final part will reflect on the findings.  

By ‘naming’ the stereotypes, this research will follow the approach proposed by the literature, which 
considers that a particular experience needs to be identified and publicly acknowledged as a wrong 
in need of legal and other forms of redress and subsequent prevention, in order to set about the task 
of securing its elimination through the adoption of legal and other measures. In the words of Cook & 
Cusack, “[n]aming a gender stereotype and identifying its harm is critical to its eradication”.961 

The obligation to eradicate gender stereotypes: the transformative nature 
of the CEDAW 
The framework proposed here is comprised by Article 5(a) and Article 2(f) CEDAW. These provisions 
have been regarded as the basis for transformative equality and call for the eradication of structural 
and systemic discrimination.962 They demand the abolition of all forms of direct, indirect, or structural 
discrimination that exists as a consequence of gender stereotypes and fixed gender roles.  

Gender stereotyping is defined by the UN OHCHR as the “practice of ascribing to an individual 
woman or man specific attributes, characteristics, or roles by reason only of her or his membership 
in the social group of women or men”.963 Although stereotypes perform important cognitive functions, 
and are helpful for processing and comprehending the complexity of the world, harmful stereotypes 
should be contested because they restrict people to supposed group characteristics, impairing their 
dignity and personal autonomy and denying them certain rights on this basis.964  

As we saw in Chapters VI and VII, the eradication of stereotypes has long been a concern of the 
international human rights community, and when it comes to gender the CEDAW has a pivotal role 
to play as a framework of analysis. The Committee observed that stereotypical attitudes about the 
roles and responsibilities of women and men in public and in private life are reflected in people’s 
behaviour, but are also deeply entrenched in legislation and policy.965 Thus, in order to comply with 
Article 5(a) and Article 2(f) CEDAW, a state must identify and eradicate negative cultural patterns 

                                                
960 Regulations Under the Choice on Termination of Pregnancy Act. 1996. Available <https://srhr.org/abortion-

policies/documents/countries/02-South-Africa-Choice-of-Termination-of-Pregnancy-Act-Regulation-168-1997.pdf >. 
Accessed 2 Feb 2018.  

961 See Cook, R. and Cusack, S., 2011. Gender stereotyping: transnational legal perspectives. University of 
Pennsylvania Press; Timmer, A., 2011. Toward an anti-stereotyping approach for the European Court of Human 
Rights. Human Rights Law Review, 11(4), pp.7 07-738. 

962 Fredman, S., Beyond the Dichotomy of Formal and Substantive Equality: Towards A New Definition of Equal 
Rights in Boerefijn, I., Coomans, F., Goldschmidt, J., Wolleswinkel, R. and Holtmaat, R. eds., 2003. Temporary Special 
Measures: Accelerating de facto equality of women under article 4 (1) UN Convention on the Elimination of All Forms of 
Discrimination Against Women (Vol. 1). Intersentia, p.115.  

963 UN OHCHR. 2013. Gender Stereotyping as a Human Rights Violation (Commissioned Report), October 2013. 
Available <http://www.ohchr.org/Documents/Issues/Women/WRGS/2013-Gender-Stereotyping-as-HR-Violation.docx>. 
Accessed 18 Jul 2016, p.9.    

964 Timmer, A., 2011. Toward an anti-stereotyping approach for the European Court of Human Rights. Human Rights 
Law Review, 11(4), pp.7 07-738. 

965 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the Committee on the 
Elimination of Discrimination Against Women, 22nd and 23rd, Session. A/55/38, para. 251. 



530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa
Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019 PDF page: 214PDF page: 214PDF page: 214PDF page: 214

 214 

and stereotypes—including legislation that builds on these—in all the areas covered by more specific 
articles, ranging from access to healthcare services to political participation.966  

Furthermore, the Committee’s work is instrumental in identifying which stereotypes are ‘harmful’ and 
need to be eradicated. Firstly, the stereotype that “all women are/should be mothers”.967 The drafters 
of the CEDAW were fully aware that a change in the traditional roles of men and women in society, 
and in the family, is a prerequisite for achieving full equality between men and women968 and therefore 
the structure of Article 5—divided into two different paragraphs—aims to recognise, on one hand, the 
important role of women in the reproduction of humankind, but on the other hand it wants to prevent 
normative motherhood; this is, that women are seen solely as mothers.969 The Committee provides 
an explicit disassociation of sex from procreation, and women from motherhood, fostering an 
understanding that does not limit women’s roles to those of ‘mothers’ or ‘homemakers’. Secondly, 
the Committee calls attention to the assumption that women are “weak” and “vulnerable”, and asks 
states to contest such stereotypes.970 Furthermore, it warns states against “protective” laws and 
policies stemming from such assumptions.971 Thirdly, the Committee showed concern for the “over-
sexualized depiction of women [that] strengthens the existing stereotypes of women as sex 
objects”.972 The Committee connected these with the persistence of entrenched patriarchal attitudes 
and stereotypes about the roles and responsibilities of women and men in the family and society, 
both of which discriminate against women.973 

The Committee has also specifically addressed South Africa in terms of its obligations under Articles 
5 and 2 (f). The Committee addressed the state, and manifested concern about the “persistence of 
patriarchal attitudes and deep-rooted stereotypes concerning women’s roles and responsibilities that 

                                                
966 Sepper, E., 2008. Confronting the Sacred and Unchangeable: The Obligation to Modify Cultural Patterns under 

the Women's Discrimination Treaty. University of Pennsylvania Journal of International Law, 30, p. 585. 
See for example, UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 

Committee on the Elimination of Discrimination Against Women, 22nd and 23rd, Session. A/55/38, para. 251. 
967 This stereotype has many derivations: women are/should be naturally nurturers, women are/should be sacrificial 

mothers, women have/should have a natural proclivity towards childcare and more.  
968 Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW), Preamble paragraphs 

13–14.  
969 Holtmaat, Article 5, p.146. 
970 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 30th Session, 

CEDAW/C/NPL/2-3, para. 206. Available at <http://tbinternet.ochr.org/>. Accessed 1 Jul 2016; UN Committee on the 
Elimination of Discrimination Against Women (CEDAW), Report of the Committee on the Elimination of Discrimination 
Against Women, 8th Session, A/44/38, para. 256. Available at <http://tbinternet.ohchr.org/>. Accessed 19 Apr 2016. 

971 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the Committee on the 
Elimination of Discrimination Against Women, 8th Session, A/44/38, para. 256. Available at <http://tbinternet.ohchr.org/ >. 
Accessed 19 Apr 2016; UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 30th 
Session, CEDAW/C/NPL/2-3, para. 72. Available at <http://tbinternet.ochr.org/>. Accessed 1 Jul 2016; UN Committee on 
the Elimination of Discrimination Against Women (CEDAW), Report of the 30th Session, CEDAW/C/BLR/4-6, para. 351. 
Available at <http://tbinternet.ochr.org/>. Accessed 1 Jul 2016. UN Committee on the Elimination of Discrimination Against 
Women (CEDAW), Report of the Committee on the Elimination of Discrimination Against Women, 26th, 27th and 28th 
Session. A/57/38, para. 56. Available at <http://tbinternet.ohchr.org/>. Accessed 27 Apr 2016. 

972 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 41st session, 
CEDAW/C/FIN/CO/6, para. 19. Available at <http://tbinternet.ohchr.org/>. Accessed 08 Jul 2016; UN Committee on the 
Elimination of Discrimination Against Women (CEDAW), Concluding observations on the combined fourth and fifth periodic 
reports of Georgia, CEDAW/C/GEO/CO/4-5, para. 18. Available at <http://tbinternet.ohchr.org>. Accessed 5 Jul 2016. 

973 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 39th Session, 
CEDAW/C/IDN/CO/5, para. 16. Available at <http://tbinternet.ohchr.org/>. Accessed 07 Jul 2016. 
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discriminate against women and perpetuate their subordination within the family and society”974, and 
noted “that such discriminatory attitudes and stereotypes constitute serious obstacles to women’s 
enjoyment of their human rights and the fulfilment of the rights enshrined in the Convention”.975 It 
recommended to the state to take action to address “the inadequate implementation of effective and 
comprehensive measures to modify or eliminate stereotypes and negative traditional values and 
practices in South Africa”.976 It unambiguously asked the country to “[a]ccelerate the implementation 
without delay of a comprehensive strategy, including review and formulation of legislation and 
establishment of goals and timetables, to modify or eliminate harmful practices and stereotypes that 
discriminate against women, in conformity with Articles 2(f) and 5(a) of the Convention. Such 
measures should include efforts to raise awareness of this subject, targeting women and men at all 
levels of society, including traditional leaders, in collaboration with civil society”.977  

The South African Choice on Termination of Pregnancy Act, 92 of 1996 
In 1996—two years after achieving democracy—South Africa passed the Choice on Termination of 
Pregnancy Act. The law provides for abortion on request within the first 12 weeks and 6 days of 
pregnancy. After the 13th week, up to and including the 20th week, the law requires a consultation 
with one medical practitioner, which needs to certify that: (i) the continued pregnancy would pose a 
risk of injury to the woman’s physical or mental health; (ii) there exists a substantial risk that the foetus 
would suffer from a severe physical or mental abnormality; (iii) the pregnancy resulted from rape or 
incest; or (iv) continuing the pregnancy would significantly affect the social or economic 
circumstances of the woman.978 After the 20th week, the procedure requires a consultation with two 
medical practitioners (or one medical practitioner and a registered midwife), who must be of the 
opinion that continuation of the pregnancy: (i) would endanger the woman’s life; (ii) would result in a 
severe malformation of the foetus; or (iii) would pose a risk of injury to the foetus.979 There are 
limitations, in terms of the medical personnel who are authorised to provide the abortion services and 
medical facilities in which such services can be provided.  

The CTOPA was celebrated worldwide and was heralded as one of the most progressive abortion 
laws in the world. Experts—such as Ngwena and Haroz—view the CTOPA as “exemplary” and at 
the “forefront of defining human rights”.980 However, the analysis done in Chapter V and the present 
                                                

974 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 
Committee on the Elimination of Discrimination against Women: South Africa, CEDAW/C/ZAF/CO/4, para. 20. Available at 
<http://tbinternet.ohchr.org/>. Accessed 23 Jun 2016. 

975 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 
Committee on the Elimination of Discrimination against Women: South Africa, CEDAW/C/ZAF/CO/4, para. 20. Available at 
<http://tbinternet.ohchr.org/>. Accessed 23 Jun 2016. 

976 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 
Committee on the Elimination of Discrimination against Women: South Africa, CEDAW/C/ZAF/CO/4, para. 20. Available at 
<http://tbinternet.ohchr.org/>. Accessed 23 Jun 2016. 

977 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 
Committee on the Elimination of Discrimination against Women: South Africa, CEDAW/C/ZAF/CO/4, para. 21. Available at 
<http://tbinternet.ohchr.org/>. Accessed 23 Jun 2016. 

978 See Section 2 (1) of the Act. 
979 See Section 2 (2) of the Act. 
980 Haroz, A.E., 1997. South Africa's 1996 Choice on Termination of Pregnancy Act: expanding choice and 

international human rights to black South African women. Vanderbildt Journal of Transnational Law, 30, p. 863.  
Ngwena, C., 2004. An appraisal of abortion laws in southern Africa from a reproductive health rights perspective. The 

Journal of Law, Medicine & Ethics, 32(4), pp. 708-717. 
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chapter shows that a closer look—one that ‘takes human rights seriously’—reveals a much different 
picture. 

Before the CTOPA the matter of abortion was regulated by the Abortion and Sterilization Act of 1975 
(Act No. 2 of 1975), which provided for a series of grounds in which abortion could be legally obtained 
in South Africa.981 In 1995, a draft CTOPA was prepared by an Ad Hoc Select Committee on Abortion 
and Sterilization, which engaged in the “widest possible consultation” before making its 
recommendations to the Parliament.982 The Committee heard 90 oral submissions over three days of 
public hearings, and received a “large volume of written submissions”.983 The Minister of Health 
thanked the “members of the public who have given such unprecedented attention to this Bill […] 
This has been the most robust debate that our democracy has experienced”.984 The importance of 
these public hearings cannot be understated: “[w]e have listened to the people and today we are 
confident that this Bill will improve the lives of millions of South Africans”.985 

Indeed, the story of the amendment of the CTOPA reveals how crucial public participation is in this 
context. The CTOPA was first amended in 2004 by the Choice on Termination of Pregnancy 
Amendment Act, 2004 (Act 38 of 2004), which came into force on 11 February 2005. However, this 
amendment was later declared invalid by the Constitutional Court, on the basis that Parliament failed 
to fulfil its constitutional obligation to facilitate public involvement when passing the Bill.986 The court 
suspended its order for eighteen months, so that the Parliament could remedy this oversight. 
The Parliament re-enacted the amendments, and the Choice on Termination of Pregnancy 
Amendment Act, 2008 (Act 1 of 2008) was adopted and came into force on 18 February 2008. This 
amendment further liberalised access to abortion allowing—amongst other things—registered nurses 
to perform abortion until the 12th week. One Member of Parliament (MP hereinafter) referred to this 
issue during the debates: “[t]he Constitutional Court was right in forcing Parliament to hold public 
hearings on this very important piece of legislation”.987  

The most recent amendment was proposed by the African Christian Democratic Party on the 06 
December 2017. The Bill was considered by the National Assembly and proposed a series of 
amendments to the CTOPA. In summary, the proposed changes were related to: (a) the participation 
of additional professionals in the abortion process (i.e. a social worker must also participate); (b) the 
elimination of the possibility to seek an abortion if it would pose a risk of injury to the foetus; (c) the 

                                                
981 According to the Act (as amended in 1982), abortions could be performed in the following cases: (a) when the 

continued pregnancy endangered the woman’s life; (b) when the continued pregnancy constituted a serious threat to the 
woman’s physical or mental health; (c) when there was a serious risk that the child to be born would suffer from a physical 
or mental defect of such a nature as to be irreparably seriously handicapped; and (d) when the pregnancy was the result of 
unlawful intercourse such as rape or incest, or with an “idiot or imbecile”. 

982 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p.  4764.  

983 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4764.  

984 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4761.  

985 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4767.  

986 Doctors for Life International v. Speaker of the National Assembly and Others (CCT12/05) [2006] ZACC 11; 2006 
(12) BCLR 1399 (CC); 2006 (6) SA 416 (CC) (17 August 2006). 

987 South African Parliament. 1996. Debates of the National Assembly (Hansard), Fourth Session – Third Parliament 
– 16 Oct to 22 Nov 2007, p. 9187. 
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provision of mandatory counselling for women seeking abortion; and (d) a new requirement for 
ultrasound examinations and repeal of the Choice on Termination of Pregnancy Amendment Act, 
2004 which provided—amongst other things—that midwives could terminate pregnancies up to the 
12th week.988 The proposed amendment was rejected by the National Assembly Public Health 
Committee in May, and by Parliament in September 2018. The reported presented by the Committee 
stated that, “[t]he Committee [National Assembly Public Health Committee] was unanimous in the 
view that the Bill was fatally flawed, not practical and would place huge financial burden on the 
Department of Health, which was already under-staffed and faced financial challenges – if the Bill 
was not implementable, there was no value in passing the legislation”.989 

The next section will present how MPs have framed the topic of abortion and the stereotypes that 
underlie their positions. The methodology used is described in more detail in the Introduction to this 
thesis. I used discourse analysis, and focused on the construction of the legal subject of the CTOPA 
and the Regulation.  

Framing of the termination of pregnancy in the South African parliamentary 
discourse 

Analysing “abortion talk”, Marx Ferree et al highlight the importance of the framing given to a certain 
topic.990 The authors indicate the two principal meanings of frame—or ‘thought organizers’—in the 
English language. The first meaning—as in a picture frame—refers to the rim for encasing, holding, 
or bordering something, specifying in this sense what is relevant and what should be ignored. The 
second meaning—as in a building frame—is a skeletal structure, designed to give shape or support. 
Both of these concepts apply to this research. In the first sense, the frame calls our attention to certain 
events and their underlying causes and consequences, and directs our attention away from others. 
At the same time, in the second sense, they “organize and make coherent an apparently diverse 
array of symbols, images, and arguments, linking them through an underlying organizing idea that 
suggests what is at stake on the issue. Framing deals with the gestalt or pattern-organizing aspect 
of meaning”.991 

On this basis it is important to note that, because the law has the power to choose its framing, it also 
has the power to characterise the values within the discourse paths. As noted by Loenen, in the field 
of gender and discrimination, “the specific articulation of legal norms can influence the way social 
issues are perceived or interpreted.992 Notably, the law—as Balkin puts it—creates tools to 
understand oneself, the other, and the world we live in.993 The law does more than give people prices 
or sanctions for their behaviours, it provides tools with which to think. The power of the legal 

                                                
988 Choice on Termination of Pregnancy Amendment Bill (B34-2017). Available at <https://pmg.org.za/bill/748/>. 

Accessed 17 Jun 2017. 
989 South African Parliament. 1996. National Assembly Portfolio Committee on Health, Session 09 May 2018. 

Available at <pmg.org.za>. Accessed 01 Aug 2018. 
990 Ferree, M.M., Gamson, W.A., Rucht, D. and Gerhards, J., 2002. Shaping abortion discourse: Democracy and 

the public sphere in Germany and the United States. Cambridge University Press, p. 14. 
991 Ferree, M.M., Gamson, W.A., Rucht, D. and Gerhards, J., 2002. Shaping abortion discourse: Democracy and the 

public sphere in Germany and the United States. Cambridge University Press, p. 14. 
992 Loenen, T., 2012. Framing Headscarves and other Multi-Cultural Issues as Religious, Cultural, Racial or 

Gendered: The Role of Human Rights Law. Netherlands Quarterly of Human Rights, 30(4), pp. 472-488. 
993 Balkin, J.M., 2003. The proliferation of legal truth. Harvard Journal of Law & Public Policy, 26(5), pp. 101-113. 
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discourse—and the framing chosen by it—is that it pushes people’s imagination in one direction 
rather than another; it opens some avenues of thinking whilst closing others.994 The framing of the 
topic of abortion is key for this analysis, and it reflects and impacts the ways in which the legal subject 
of the Act is constructed.  

As will be illustrated below, the South African members of parliament frame the topic of abortion in 
very distinct ways, and these different frames reflect their supportive or opponent standpoint with 
regard to the law. It is important to note that these frames overlap, and coexist incoherently in the 
discourse.  

Abortion and genuine citizenship 

Firstly, for the proponents of the law in the South African parliamentary discourse, reproductive 
rights—and specifically, the passing of this law on abortion—are closely connected with ‘genuine 
democracy’ and the recognition of women’s historic role in the struggle against apartheid and the 
importance of public consultation. The CTOPA is conceptualised in these terms:  

The ANC went to the poll in 1994 on a platform that included the right of a woman 
to choose an early, safe and legal termination of pregnancy. We were voted into 
power on this basis. It is a mandate and a promise.995 

After decades of oppression the women of this country are to have freedom of 
choice.996 

Our vote is affirming the constitutional right of a woman to make choices about 
the very private matter of reproduction. It is a precondition of legitimate 
democracy that government must be required to treat individual citizens as equals 
and to respect their fundamental liberties and dignity. Unless these conditions are 
met, there can be no genuine democracy, because unless they are met, the 
majority has no legitimate moral title to govern.997 

The passing of the CTOPA is considered—within the parliamentary discourse—to be the settling of 
a “political debt” with women. Perhaps the most illustrative contribution to this debate is the following: 

Denying a woman the right to choose whether to have an abortion or not is similar 
to black South Africans having been denied the right to vote under apartheid.998 

Similarly to what was mentioned in the introduction to this section, great effort was devoted to 
claiming that the process of adoption of the Act was open and democratic. Various MPs emphasise 

                                                
994 Balkin, J.M., 2003. The proliferation of legal truth. Harvard Journal of Law & Public Policy, 26(5), pp. 101-113. 
995 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4766.  
996 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4766.  
997 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4778.  
998 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4805.  
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the fact that the work of this Committee, the discussion of the Bill, and the public hearings contribute 
to the creation of a “true people’s Parliament”.999  

This frame is very important, because it introduces a new layer to the discussion: the disproportionate 
impact of unsafe abortion on black women. It therefore posits abortion as a highly racialised—not 
only gendered and classed—experience. Albertyn and Bonthuys note that, prior to 1994, access to 
contraception—and more generally, to reproductive services—was embedded in a history of racist 
population policies. Under the Abortion and Sterilization Act abortion was permitted on certain 
grounds, along race and class lines. By 1995, the official record showed that only 2,463 legal 
abortions were performed per year. Half of the total number were abortions performed on white 
women, who constituted about 5% of the total population. Almost all abortions (92%) took place in 
two main urban centres, and just under half took place in private clinics. Of note is that the majority 
of women, especially those who were poor, black and living outside of major urban areas, had no 
legal access.1000  

MPs argued that the main beneficiaries of the Abortion and Sterilization Act “have been white, 
wealthy women” 1001, and that “[t]he Bill will extend the right of abortion to the poorest section of our 
population and give them much needed protection. An abortion Act existed in the time of the old 
apartheid regime, but it was full of restrictions and favoured the white and wealthy in our society”.1002 
MPs bring these considerations to the floor and argue: 

Why then, and for whom, did it [NP1003] legalise abortion in 1975? And why and 
for whom, does it oppose it now? Was abortion acceptable when 70% of those 
who had access were urban, middle class and white women? Was it acceptable 
when those who died, over 400 every year, for lack of access were African, Indian 
and coloured women?1004 

The only time they [black women] matter to the NP [National Party] is at voting 
time, when they can be used as voting fodder, while these women remain destitute 
minors incapable of making decisions for themselves.1005 

MPs recall the historical state paternalism and coercion in terms of access to sexual and reproductive 
rights: 

The only service that the previous government really gave these [black/rural] 
women was family planning and birth control. A woman knew that every three 

                                                
999 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4766.  
1000 Bonthuys, E., & Albertyn, C.,2007. Gender, law and justice. Juta and Company Ltd, p. 374.  
1001 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4832. 
1002 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4810.  
1003 The NP (National Party) was the governing party of South Africa from 1948 until 1994, and was disbanded in 

2005. More information can be found on South African History Online. Available at 
<https://www.sahistory.org.za/topic/national-party-np>. Accessed 02 Jan 2018. 

1004 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4782.  

1005 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4832. 
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months a mobile clinic would come to the banana tree and that she could get her 
injection there, without even knowing what the injection was for. We are not 
interested in racially motivated population control.1006 

Most women, especially disadvantaged women, did not know that abortion was 
legal, but even if they had known, how women farmworkers and how many women 
in informal settlements would have access to two psychiatrists?1007 

Those proposing the reform present the CTOPA, in opposition to the Abortion and Sterilization Act, 
as a democratising law that acknowledges that “though the termination was legalised in South Africa 
by the previous government in 1975, the vast majority of poor and mainly black women resort to back 
street terminations because the present law is only accessible to the affluent”1008, and consequently 
the reform “rests on the principle that the lives of all women are valuable, not just some women”.1009  

The right to choose 

Secondly, closely connected with the previous frame that defines the CTOPA as a historical debt with 
women and a requisite for the recognition of their full humanity and citizenship, the ‘right to choose’ 
or the argument of ‘choice’ plays a significant role. MPs state: 

We are dealing here with an issue that is about the right to choose, as well as 
about the right of women to decide for themselves about their lives and health.1010 

[T]he main theme of the Bill we are debating today is not abortion. The main thrust 
of our Bill today is the recognition of the fundamental right of our women to do 
whatever they feel they should do with their bodies, and to be in control of their 
bodies.1011 

Members of the ANC—proponents of the law—refer to this issue in the following terms, “our 
philosophy about this Bill is the ANC’s commitment to choice—not to abortion, not to one particular 
set of morals, but just to freedom of choice for the women of this country”.1012 

The use of the language of choice has been traced back by historians to the 1960s and 1970s, in 
the US. According to Solinger, this language centred reproductive experiences in the domain of 
women’s bodies, and validated women’s needs whilst also offering a less “threatening package than 
adulterated reproductive rights”.1013  

                                                
1006 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4806.  
1007 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4807.  
1008 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4759.  
1009 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4793.  
1010 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4825.  
1011 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4825.  
1012 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4765.  
1013 Solinger, R., 2013. Reproductive politics: What Everyone Needs to Know. Oxford University Press. 
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Abortion as a ‘women’s issue’ 

Thirdly, abortion is presented as a women’s issue, a matter that only concerns women. MPs state: 

As a male, I hesitate to stand here regarding a matter which mainly affects 
females.1014 

As a man I am basically disqualified from speaking on this issue […] because I 
do not have the pain and the humiliation of having to go through this.1015 

There are women aborting because of the problems they are facing, which we 
cannot understand because we are not faced with the same problems.1016 

According to the account presented in Parliament, the people that informed and adopted the law in 
1975 were “all white males who did not understand, or have a clue about women’s rights.”1017 On the 
contrary, amongst proponents of the law, the ANC is considered to have approached “this difficult 
hot potato”1018 much better, and with a lot more empathy, than did the NP in 1975. MPs point to the 
fact that, in 1972, the NP appointed a commission of enquiry consisting of males only, to discuss 
issues of reproduction: “this was a calculated insult to women”.1019 One MP expresses that, “[f]inally, 
I want to say that the less males express themselves on the abortion legislation, the better. Too many 
men are making girls pregnant, leaving them in the lurch and then speaking sacrosanctly and piously 
about abortion.”1020 

Whilst it is important to acknowledge the value of these considerations towards the construction of 
abortion as a decision that essentially belongs to the pregnant woman, these remarks can also be 
regarded as contributing to the distancing of men from responsibility for contraception. Such a 
position feeds the notion that fathering begins at birth, whilst the responsibilities of motherhood 
extend far back into pregnancy and even precede conception.1021 This narrative manifests, for 
instance, in the fact that male methods of contraception have scarcely been promoted, which places 
both responsibility and risk on the shoulders of women alone.1022 Judith Bruce and Bruce Schearer, 
from the Population Council, point out: “No attempt has been made to take into account the fact that 
whereas the health risks of childbearing are unavoidably sex-specific, the health risks of 

                                                
1014 South African Parliament. 1996.  Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4812.  
1015 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4838. 
1016 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4854. 
1017 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4848. 
1018 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4812. 
1019 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4812.  
1020 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4813.  
1021 Sheldon, S., 1999. Reconceiving masculinity: Imagining men’s reproductive bodies in law. Journal of Law and 

Society, 26(2), pp. 129-149. 
1022 De Selincourt, K. and Sweetman, C., 1996. Population and reproductive rights. Oxfam GB, p. 5.   
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contraception can be assumed by either partner”.1023 Historically, women have been subjected to all 
sorts of control and coercion to act ‘responsibly’ with regard to reproduction. As Sheldon notes, that 
men have not been subject to similar pressures is due partly to the fact that, as has been seen above, 
reproduction and contraception have mostly been seen as women’s business.1024  

Furthermore, Purvis has also noted that the rhetoric from abortion disputes reinforces the gendered 
stereotype of men as uninvested in their expectational parental interests.1025 The author argues that 
this has led to a reductionist portrayal of women’s and men’s interests, as presented by the anti-
abortion movement; namely, “if a woman has a right not to be a parent embodied in her ability to 
terminate her pregnancy, a man should have a right not to be a parent by evading legal parentage 
and the attending child support obligation”.1026 This narrative contributes to stereotyping, by 
presenting women’s childrearing and child caring responsibilities on one side and men’s financial 
responsibilities on the other. In this vision, women are still the mothers and homemakers and men 
are still the breadwinners. 

Abortion as an issue of public health 

Scholars point to the fact that the ANC—as a political party—has dealt with abortion as a health 
issue. Certainly, the public health rationale is a very predominant frame in the South African 
discourse. Within this discourse, abortion is presented as an issue of health, mainly focusing on the 
devastating consequences—and the consequent cost for the state—of unsafe abortions.  

This frame emerges from statements like: 

Hundreds of women die annually from this unsafe and illegal termination of 
pregnancy. This Bill that we are debating today is an attempt to save the lives of 
those hundreds of women giving them the choice to terminate the pregnancy in 
safety and dignity.1027 

In addition, because they do not have access to safe legal termination services, 
they are forced onto the backstreets for abortions.1028 

                                                
1023 Haartman denounced the biases on contraceptive research: 78% of the public sector expenditures for the 

development of new contraceptives was for female methods, as opposed to only 7% for males; there was also a persistent 
bias towards systemic and surgical forms of birth control (hormonal, immunological and surgical methods received 70% of 
total public expenditure, whilst barrier methods received only 2.2%). For an extensive analysis, see Hartmann, B., 2016. 
Reproductive Rights and Wrongs: The Global Politics of Population Control. Haymarket Books, p. 167-171 and p. 173.   

1024 Sheldon, S., 1999. Reconceiving masculinity: Imagining men’s reproductive bodies in law. Journal of Law and 
Society, 26(2), pp. 129-149. 

1025 Purvis, D.E., 2015. Expectant fathers, abortion, and embryos. The Journal of Law, Medicine & Ethics, 43(2), pp. 
330-340. 

1026 Purvis, D.E., 2015. Expectant fathers, abortion, and embryos. The Journal of Law, Medicine & Ethics, 43(2), pp. 
330-340. 

1027 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4759.  

1028 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4765.  
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This is not only about choice, because the fundamental underlying ethos of this 
choice is life, the lives of hundreds upon hundreds of women, black women, who 
die every year .1029 

Referring to the Bill, a member of parliament observed that “[i]t will remove it from the ill-handled 
operations in half-lit and murky backrooms, surrounded by secrecy and fear, and susceptible to 
manipulation and exploitation by unscrupulous elements. It will also help to remove the guilt and 
unnecessary anxieties that can accompany it”.1030 

This frame places the topic of abortion in the field of health and the liberalisation of abortion is 
presented as a ‘harm reduction’ approach. Scholars have widely criticised this approach, because it 
is underpinned—as noted by Erdman—by a pragmatic (not principled) approach to health outcomes 
(not social justice).1031 Scholars also warn against the dangers of a frame that proposes a 
“professional, medical management of social problems”, focusing on “individual consequences and 
societal costs rather than their social causes”, and failing to push for a  transformative agenda—as 
required by the provisions discussed in the previous section.1032  

Furthermore, the focus solely on deaths from unsafe abortion erases a wide range of other health 
consequences and forms of violence that women are exposed to when obtaining an abortion.   

Abortion as a competition for human rights 

Abortion is generally conceptualised as a battle between different sets of human rights and their 
holders. The MPs discuss the issue of termination of pregnancy as—what  Lacey calls—“competitive 
assertion of entitlements”.1033 Lacey notes that this conceptualisation of human rights sees the legal 
and political world as a market of rights, competitively asserted against other market actors.1034 As 
Palmer has affirmed, “rights are inherently individualistic and competitive and women’s experience 
is not easily translated into this narrowly accepted language of rights”.1035 Indeed, in the South African 
debate, the right to abortion is seen as a claim for which a woman has to compete with her foetus, 
the potential father, other women and/or the state and community.  

Firstly, the debate is framed as the irreconcilable conflict of the pregnant woman versus the foetus. 
In this ‘competition’ for rights presented by MPs, the construction of the embryo as an independent 
entity and potential victim of the actions of the woman strengthens the idea that women seeking 
abortions are selfish and evil. This can be illustrated by the following passages: 

                                                
1029 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4832.  
1030 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4810.  
1031 Erdman, J.N., 2011. Access to information on safe abortion: a harm reduction and human rights 

approach. Harvard Journal of Law & Gender, 34, p. 413. 
1032 Roe, G., 2005. Harm reduction as paradigm: Is better than bad good enough? The origins of harm 

reduction. Critical Public Health, 15(3), pp. 243-250. 
1033 Lacey, N., Feminist Legal Theory and the Rights of Women in Knop, K., 2004. Gender and Human Rights. 

Oxford University Press. 
1034 Lacey, N., Feminist Legal Theory and the Rights of Women in Knop, K., 2004. Gender and Human Rights. 

Oxford University Press. 
1035 Palmer, S., Feminism and the promise of human rights: Possibilities and paradoxes in James, S. and Palmer, 

S. eds., 2002. Visible women: Essays on feminist legal theory and political philosophy. Hart Publishing. 
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…surely the right to life is more important than the right to make a wrong choice. 
Before anyone can have the right to choose, that person must have the right to 
life.1036 

Today, we are not dealing with the choices of a woman and whether it is her right 
to exercise choices in connection with her own body. Today we are debating the 
right of the unborn baby to live, to have the opportunity to see the light of day and 
to see the sun shine .1037 

The ACDP [African Cristian Democratic Party] again wishes to request the 
Minister of Health to introduce a culture of saving innocent lives, and not destroy 
them through abortion. Surely the right to life is more important than the right to 
make a wrong choice.1038  

A recurrent claim—appearing in both debates, in 2004 and 2008—is the call made by those opposing 
the law: “[d]on't let the blood of more innocent babies be on your hands”.1039 Opponents to the law 
also see themselves as representatives of the unborn: “I am grateful for the opportunity to be able to 
act as the intercessor for the unborn child. The murderer gets an advocate to defend him at State 
expense but the unborn child has no one. Everyone is speaking against him”.1040  

Those who do not support the law use particularly strong imagery1041, and references to emotion, in 
order to convey their lack of support for the Bill. Within this narrative, abortion providers are 
“professional killers of children” and “proprietors of the death chambers”.1042 Throughout the 
parliamentary debate, opponents use a wide range of linguistic devices to convey their lack of support 
for the law: 

                                                
1036 South African Parliament. 1996.  Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 23 Jan to 11 Oct 1995, p. 2906. 
1037 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4774.  
1038 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 23 Jan to 11 Oct 1995, p. 2906. See also: 
…it is totally unacceptable to us to think that anyone can say that it is her body, but she is 

deciding on someone else’s life and begrudges him the right to live (Republic of South Africa, 
Debates of the National Assembly (Hansard), Third Session – First Parliament – 15 Jan to 7 Nov 
1996, p. 4775) 

Before we can talk about the right to choose, let us talk about the right to life (Republic of 
South Africa, Debates of the National Assembly (Hansard), Third Session – First Parliament – 15 
Jan to 7 Nov 1996, p. 4785). 

1039 South African Parliament. 1996. Debates of the National Assembly (Hansard), First Session – Third Parliament 
– 24 Jun to 16 Sep 2004, p. 3349. Republic of South Africa, Debates of the National Assembly [Hansard], Fifth Session – 
Third Parliament – 17 Jan to 19 March 2008, p. 10. 

1040 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4777. 

1041 Traditionally, social scientific analysis has problematised references to emotion and viewed them as being of 
significance because of their power to subvert the rational appraisal of message content. The use of emotive language and 
metaphors (abortion as ‘holocaust’ or ‘dictatorship’ or ‘a butcher’s work’) is very well documented in the literature and even 
contested within ‘pro-life’ circles.  

Kelland, L. and Macleod, C., 2015. When is it legitimate to use images in moral arguments? The use of foetal imagery 
in anti-abortion campaigns as an exemplar of an illegitimate instance of a legitimate practice. Philosophy & Social 
Criticism, 41(2), pp. 179-195. 

1042 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4786.  
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[T]he Choice on Termination of Pregnancy Bill is a satanic attack of deception on 
our nation.1043 

I can only imagine what the back yard of an abortion clinic will look like at the end 
of every day, with hundreds of little bodies or pieces of bodies in buckets or waste 
bags.1044 

[The CTOPA] will be the most evil (sic) law ever passed in South Africa if it should 
go through. It will lead […] to the barbaric slaughter of millions of unborn 
infants.1045 

In this modern day and age animals are rendered unconscious before slaughter 
at abattoirs, yet unborn babies are crushed, pulverised, liquidised and sucked out 
of women’s wombs.1046 

This is of particular interest, given the fact that South Africa did not outlaw abortion before the 
CTOPA. Actually, as we saw in the previous section, the Abortion and Sterilization Act of 1975 (Act 
No. 2 of 1975)—predecessor of the CTOPA—provided for a series of grounds upon which abortion 
could be legally obtained in South Africa.1047 It is possible to theorise that the underlying problematic 
issue highlighted here is that the CTOPA introduces abortion on request; that is, it is not limited to a 
set of legal grounds or reasons. There are few references in the parliamentary debate that can be 
connected to this: 

whilst it is wrong to take life, the State has always had sympathy for the attitude 
of people who act in self-defence. One can find sympathy, therefore, for the 
attitude of the traumatised woman who considers abortion of the rapist’s child as 
an extension of a self-defence action against the rapist […] In the case in which 

                                                
1043 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4828.  
1044 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4788.  
1045 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4815.  
1046 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4794. See also: 
Abortion could be termed ‘the hidden holocaust’. More people have died as a result of 

abortion in this century than as a result of all other forms of violence, including both World Wars 
(Republic of South Africa, Debates of the National Assembly (Hansard), Third Session – First 
Parliament – 15 Jan to 7 Nov 1996, p.4830) 

Why then does the state want to establish abortion “chop-chops”? (Republic of South Africa, 
Debates of the National Assembly (Hansard), Third Session – First Parliament – 15 Jan to 7 Nov 
1996, p. 4804) 

The ANC Government will force tax payers to become accessories to murder. (Republic of 
South Africa, Debates of the National Assembly (Hansard), Third Session – First Parliament – 15 
Jan to 7 Nov 1996, p. 4786). 

1047 According to the Act (as amended in 1982), abortions could be performed in the following cases: (a) when the 
continued pregnancy endangered the woman’s life; (b) when the continued pregnancy constituted a serious threat to the 
woman’s physical or mental health; (c) when there was a serious risk that the child to be born would suffer from a physical 
or mental defect of such a nature as to be irreparably seriously handicapped; and (d) when the pregnancy was the result of 
unlawful intercourse, such as rape or incest, or with an “idiot or imbecile”. 
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the mother’s life is threatened, the self-defence argument is more plausible, but 
abortion on demand is simply cold-blood murder and should not be condoned.1048 

The vast majority of NP members find this [abortion on demand] objectionable and 
offensive to the right to life guaranteed in the Constitution.1049 [They did not oppose 
abortion on certain grounds.] 

There are many considerations that stem from this framing of the issue of termination of pregnancy. 
It’s evident that the crux of the issue here is not the attribution of personhood to the foetus. As noted 
by Borgmann and Weiss, the foetus conceived by rape is undoubtedly biologically and morally 
indistinguishable from the foetus conceived by voluntary intercourse.1050  There is no difference—in 
terms of protection of the foetus. Rather, the key issue at stake here seems to be women’s sexual 
agency and the seemingly inseparable binomial “consensual intercourse/desired pregnancy and 
motherhood”.1051 The rape victim is seen by the MP as an innocent, “traumatised” person” worthy of 
“sympathy” and therefore morally (and legally) deserving of an abortion. Meanwhile, the woman that 
has consented to sex is none of the above. This determines a “hierarchy of deservingness”1052, in 
which some reproductive decisions are valued whilst others are despised. The restriction of abortion 
is constructed as an instrument of control over women who pursue the control of non-procreative 
sex, rather than an issue about the protection of the foetus’ personhood or life. This has strong ties 
with the stereotyped identities of women that underlie the law, which will be discussed in the next 
section.  

Secondly, the woman is seen to be competing with the potential father. According to the MPs: 

This Bill is not about women’s rights. The Bill is about men’s rights being taken 
away.1053 

A man involved in the conception of a child has a right to that child.1054 

Closely connected to the pregnant women versus men conflict, the CTOPA is consequently 
presented as a fundamental threat to the traditional heterosexual family: 

If my wife had to abort one of my children, there would not be any trust between 
us. Our family values would have been destroyed.1055 

                                                
1048 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4803.  
1049 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4767. 
1050 Borgmann, C. and Weiss, C., 2003. Beyond apocalypse and apology: A moral defense of abortion. Perspectives 

on sexual and reproductive health, 35(1), pp. 40-43. 
1051 Sheldon, S., 1993. “Who is the mother to make the judgment?”: The constructions of woman in English Abortion 

law. Feminist Legal Studies, 1(1), pp. 3-22. 
1052 I borrow this term from Beatriz Aragón Martín. Aragón, B.M., Women’s rights or ‘unborn’ rights? Laws and 

loopholes in Madrid’s public healthcare services abortion provision to migrant women in De Zordo, S., Mishtal, J. and Anton, 
L. eds., 2016. A fragmented landscape: Abortion governance and protest logics in Europe. Berghahn Books. 

1053 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4833. 

1054 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4834. 

1055 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4835. 
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There is no way in which anyone who believes the family as the nucleus of society 
can endorse this antifamily legislation.1056 

The Bill challenges the legal rights of parents, guardians and husbands, it 
promotes promiscuity and irresponsibility amongst our teenagers, it destabilises 
trust between married couples and I foresee a great degeneration in family life as 
we know it today.1057 

In this line, liberalising abortion is constructed, not only as a threat to the family but to the community. 
Amongst opponents’ lines of argument, abortion is considered to be a fundamentally antisocial 
behaviour that “rip[s] apart strand by strand, limb by limb” the “moral fabric of our society”1058; it makes 
them wonder, “if a mother can kill her child, what prevents us from killing one another”?1059 Within 
this construction, access to abortion threatens the community and posits challenges to the continuity 
of South African society: 

the new ANC government is debating the killing of unborn children on demand, 
unborn children that could be destined to become great men and women of this 
country, who could even become members of the Parliament in the future.1060 

this government will accelerate the rapid erosion of morality in South Africa 
because legal abortion, the brutal cold-blooded, skilful, antiseptic, murder of 
helpless innocent unborn infants will become normal practice.1061 

This connection between abortion and the structure of the family is also signalled by the proponent’s 
argument that “this Bill is fundamental to the health and welfare of South African women and 
families”1062 and that “this Bill is not against Africans. It protects African interests and African lives”.1063  

Abortion as an inherently problematic issue  

Both proponents and opponents of the law—although to different degrees—present abortion as an 
unnatural, or undesirable issue; MPs’ opinions seem to coincide, in that abortion is always in some 
sense ‘wrong’. The hegemonic narrative in the parliamentary discourse is fundamentally anti-
abortion. This position is very clear within the discourse coming from those who oppose the law (see 
references to “hidden holocaust”, “murder” and satanic attack on family values discussed above). 
However, with very few exceptions, proponents of the law also frame abortion in an anti-abortion 
                                                

1056 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4784.  

1057 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4795.  

1058 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4802.  

1059 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4776. 

1060 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4786.  

1061 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4786.  

1062 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4763.  

1063 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4783.  
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manner: calling abortion a “difficult hot potato”1064 or “sensitive, emotional issue”1065, stating that “to 
be pro-choice does not mean that we are pro-abortion”.1066 In sum, professing support for abortion 
only through admission that abortion is a societal evil.1067 Over and over in the debate, those that 
support the CTOPA refer to the need to eliminate, or at least decrease, the number of abortions (legal 
and safe abortions in this case). Proponents of the law, including the representative of the Ministry 
of Health, express the following: 

The department feels very strongly that we should create an environment in South 
Africa in which there is less and less of a need for abortions.1068 

…[W]e need to strive for a society that minimizes the need for termination of 
pregnancy.1069 

This presents abortion in a negative light—as something to avoid or decrease—, transforming a fairly 
safe and common experience into an exceptional and highly stigmatised healthcare procedure. This 
has important consequences regarding the way the legal subject of the abortion law is constructed—
as we will see in the next section.  

Who is ‘the woman’ in the CTOPA?  

This section will draw out the way in which the pregnant woman seeking abortion is constructed 
within the South African parliamentary discussions. It brings together the dispersed comments from 
members of parliament, with the aim of presenting a critical account of the stereotyped images about 
the legal subject, or ‘type’ of woman, who the legislation must address. 

I present various important constructions of women that are used within the parliamentary debates. 
In very broad terms, the image of the woman as selfish can be connected with those proposing 
reform, and the image of the woman as victim is linked to the opponents. Contrastingly, the 
stereotyped conflation of woman-mother is present throughout the parliamentary debates and cannot 
be assigned to one particular group.  

                                                
1064 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4812.  
1065 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4821.  
1066 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4778.  
1067  This consideration is very similar to the framing given in the Uruguayan Parliament discussed in the previous 

chapter and also other national contexts. For example, Freedman and Weitz cite Hilary Clinton’s assertion that abortion 
should be “safe, legal and rare” in the US context. See Freedman, L. and Weitz, T., 2012. The Politics of Motherhood Meets 
the Politics of Poverty. Contemporary Sociology, 41(1), pp. 36–42. This position is slowly evolving as evinced by the change 
in messaging within Latin American circles that transitioned from “Educación sexual para decidir, anticonceptivos para no 
abortar, aborto legal para no morir” (sexual education to decide, contraception so we don’t need abortions and legal abortion 
so we don’t die) to “Educación sexual para descubrir, anticonceptivos para disfrutar, aborto legal para decidir” (sexual 
education to discover, contraception so we can enjoy and legal abortion so we can decide). 

1068 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4761.  

1069 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4761.  
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‘The mother’ 

The gendered meanings, stereotypes and norms of what women are and should be are extensive. 
However, the ‘motherhood mandate’—pointing at the general consensus on the major goal of a 
woman’s life being to raise well-adjusted children—has been identified as one of the most pervasive 
stereotypes, in need of eradication and redress, by the CEDAW Committee. Being a mother is 
woman’s major social role, and therefore all women are defined as either mothers or potential 
mothers. The conflation of motherhood and womanhood has been a prominent subject of enquiry, 
and various authors argue that motherhood—like sexuality—plays a prominent role in women’s 
subordination.1070 Russo—amongst many others—notes that motherhood “[i]t is a woman’s raison 
d'être. It is mandatory”.1071 In this line, the law rewards conduct that fulfils a woman’s maternal role 
and punishes conduct that conflicts with motherhood. Therefore, abortion is generally seen as a 
disruption of this socially mandated conflation of woman-mother and, as such, it is morally and legally 
reprehensible.  

By presenting abortion as a conflict, MPs are able to construct women that seek abortions and 
therefore dare to deviate from the socially constructed ideas of motherhood— “that self-effacing, 
altruistic condition that requires…pregnant women to do whatever is necessary” 1072—as self-centred, 
selfish and evil. The abovementioned frame, which envisages human rights as a competition, allows 
opponents of the law to construct the woman seeking abortion as an unnatural woman, going against 
the natural instincts of care and nurture.  

As discussed in the previous section, anti-abortion MPs shape the parliamentary discourse by using 
emotive references to the embryo as a ‘baby’ or ‘infant’, and interpreting these references to suggest 
that abortion is equivalent to murder. This rhetoric invokes a message and language of murder, and 
asserts or implies the moral equivalence of foetuses and babies. These references erase the 
pregnant woman from the frame, directing attention to a misleading independence of the foetus from 
the pregnant woman and the circumstances of her life.  

According to the parliamentary discourse, women are naturally “caring mother[s]”1073, and accordingly 
MPs consider that “[t]he safest place for a baby is…the mother’s womb”.1074 In their eyes, allowing 
abortion turns the women into a “murderess”,  a “life-saving doctor into a hired assassin”1075, and “the 
womb into a tomb”1076 and a “very dangerous place to be”1077. Opponents of the Bill consider that it 

                                                
1070 See generally, Chodorow, N.J., 1999. The reproduction of mothering: Psychoanalysis and the sociology of 

gender. Univ of California Press; Rich, A., 1995. Of woman born: Motherhood as experience and institution. WW Norton & 
Company.  

1071 Russo, N.F., 1976. The motherhood mandate. Journal of Social Issues, 32(3), pp.143-153. 
1072 Halliday, S., 2016. Autonomy and pregnancy: a comparative analysis of compelled obstetric intervention. 

Routledge, p. 212. 
1073 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4830.  
1074 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4804.  
1075 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4830.  
1076 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4830.  
1077 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4804.  
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“is not about improving the status of women, as no one can truly improve their status by becoming a 
murderer of innocent, defenceless children”.1078 One MP claims “[w]e are not talking about this 
‘wonderful choice’. We are talking about the murder of human beings”.1079 

This stereotype is also shown in the absolute naturalisation of the decision to become a mother. 
Abortion being the unnatural/problematic choice, the decision to become a mother is not considered 
to be a major decision, with vast implications for the life plan of the woman. The normalisation of 
motherhood as the natural life path for women can be exemplified by the following interventions. MPs 
contend: 

A 12-year-old girl is not allowed to open a credit account because she is regarded 
as a minor incompetent of making intelligent decisions, yet the same 12-year old 
girl is allowed to kill the baby in her womb.1080   

Furthermore, a minor, even a 12-year-old who understands very little if anything 
of the consequences of her actions can give consent for her own abortion.1081 

In ordinary legislation a child cannot even undergo a tonsil operation without the 
permission of the parents, but in terms of this legislation a 14-year-old, emotionally 
immature can decide on the life of someone else.1082   

This comes to show an inherently contradictory position that presents a 12-year old girl as not being 
competent enough to decide for a termination, but competent enough to decide to continue the 
pregnancy. The option of motherhood is presented as the normal, unproblematic, and obvious 
decision, towards which the woman—or girl, in this case—is naturally predisposed and is therefore 
competent to make. Also, in this line, an MP states that “women could not make sound decisions 
during early pregnancy because of hormonal changes”.1083 Again here, women are perfectly capable 
of making the decision to continue the pregnancy, but are seen as too ‘hormonal’ to decide for the 
termination. In the eyes of the MPs, decisions in line with the motherhood mandate prescribed by 
society are perfectly acceptable—even when made by a 12-year old victim of rape—, but the decision 
to terminate the pregnancy merits state intervention. 

Proponents of the law also rely on this woman-mother stereotype, in order to argue in favour of the 
Bill. One MP expresses concern for women who die of unsafe abortions, but the focus of the concern 
does not seem to be the lives of the women but the endangering of the performance of the role of 
motherhood. It is said that: 

                                                
1078 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4783. 
1079 South African Parliament. 1996.  Debates of the National Assembly (Hansard), First Session – Third Parliament 

– 24 Jun to 16 Sep 2004, p. 3351.  
1080 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4784.  
1081 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4799.  
1082 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4777. 
1083 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4837. 
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There are women aborting because of the problems they are facing, which we 
cannot understand because we are not faced with the same problems. But we are 
saying they must not die and leave orphans behind.1084 

This is presented as a threat to the family, in the sense that unsafe abortions are depriving the family 
from its binding force: the mother. Also, in the considerations made in the case of Uruguay (discussed 
in Chapter VIII), the woman herself and her life appear as secondary concerns and less relevant than 
her role as mother and part of a family.  

The stereotype of women as natural(ly) mothers rests on—and feeds—the construction of the 
termination of pregnancy as the abnormal, exceptional choice. Thus, abortion is an exceptional 
decision, different to any other healthcare decision, and an absolutely extraordinary event for women. 
MPs claim that the termination of pregnancy is not an “ordinary event”1085, a decision that will always 
be “far from perfect”1086, and that cannot be “downplayed as a simple procedure that has no or little 
impact in the person concerned”.1087 This construction has far reaching consequences for the way in 
which the CTOPA has regulated the abortion procedure.  

‘Selfish’ 

Another dimension that emerges from the parliamentary discourse is the construction of the woman 
seeking abortion as a selfish, or self-centred being. Within the frame that sees the termination of 
pregnancy as a site of conflicting rights, women seeking abortions are constructed as selfish because 
they are regarded as making the decision to terminate the pregnancy without consent/authorisation 
from the potential ‘father’. Potential fathers are presented as victims of the selfish decisions of 
women. In this construction, the Bill will be “encouraging married women to ignore the feelings and 
concerns of their husbands”.1088  

Furthermore, envisaging women as natural mothers results in the rejection of any life plan that is 
incompatible with that role. One MP says:  

The female members who are speaking today are only concerned about their 
careers […] Nobody is speaking about family values anymore. We are now 
entering a world in which we are saying that both men and women work. What 
about family values?1089 

This resonates deeply with the stereotype discussed in above, in the sense that women are seen as 
solely mothers, and any other ambition aside from the performance of the role assigned by society 

                                                
1084 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4854. 
1085 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4814.  
1086 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4805.  
1087 South African Parliament. 1996. Debates of the National Assembly (Hansard), Fourth Session – Third Parliament 

– 16 Oct to 22 Nov 2007, p. 9188. 
1088 South African Parliament. 1996.  Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4784.  
1089 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4835. 
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is seen as a disruption, going against the ‘family’—in the most traditional sense of the word. This 
idea that women have a “natural function”1090 has been highlighted by the CEDAW Committee as 
strengthening gender stereotypes, and it is due to be eradicated. As analysed in Chapter VII, the 
Committee also repeatedly condemns what it calls the “sexual division of work”1091, in which women 
are primarily regarded as mothers and caregivers1092, having primary responsibility for child-rearing 
and domestic tasks.1093  

The woman is also constructed as selfish in relationship to society, by depriving it (with her choice) 
of more members: 

the new ANC government is debating the killing of unborn children on demand, 
unborn children that could be destined to become great men and women of this 
country, who could even become members of the Parliament in the future.1094 

‘Irresponsible’ 

The underlying belief that womanhood and motherhood are two sides of the same coin also allows 
for the construction of women that seek abortion as irresponsible. Abortion decisions are constructed 
as taken somewhat irresponsibly and, consequently, it is the state’s duty to intervene in women’s 
decisions, in order to ensure that women are making a ‘responsible’ decision. The following 
interventions are very illustrative of this note: 

We should also promote responsible sex practices and a moral environment in 
which…decisions about life and death are taken seriously.1095   

It is the government’s responsibility…to help a woman understand that she is 
responsible for making the decision to abort reflectively, not out of immediate 
convenience, but out of examined conviction.1096 

…termination of pregnancy must never become a form of contraception, nor an 
ordinary event. It should be the last resort of a woman who has considered all 
other avenues.1097 

                                                
1090 UN Committee on the Elimination of Discrimination Against Women. Report of the Committee on the Elimination 

of Discrimination Against Women, 14th Session, A/50/38, para. 498. Available at <http://tbinternet.ohchr.org/>. Accessed 
21 Apr 2016. 

1091 UN Committee on the Elimination of Discrimination Against Women. Report of the 28th Session, 
CEDAW/C/COG/1-5, para. 148. Available at <http://tbinternet.ohchr.org/>. Accessed 30 Jun 2016. 

1092 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations on the 
combined second and third periodic reports of Mauritania, CEDAW/C/MRT/CO/3-4, para. 22. Available at 
<http://tbinternet.ohchr.org>. Accessed 5 Jul 2016. 

1093 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations of the 
Committee on the Elimination of Discrimination against Women: Mauritius, CEDAW/C/MUS/CO/6-7, para.18. Available at 
<http://tbinternet.ohchr.org/>. Accessed 23 Jun 2016. 

1094 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4786.  

1095 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4774. 

1096 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4778. 

1097 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4814.  
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…abortion is not only about women’s rights. It is also about responsibility, morality, 
safety and health.1098 

Women’s irresponsibility is not only related to her sexual conduct or the abortion decision, per se, 
but rather it extends to women’s understanding of the legal regulation of this matter. For example, an 
MP argued during the debate, “I do not think the women in this House actually realise what they are 
going to be voting on”.1099  

This image is closely connected to the stereotyped idea that women experience and express most 
emotions more intensely, and more frequently, than do men—“women are more emotional than 
men”.1100 The corollary to this stereotype is the idea that women are incapable of making rational 
decisions, a persistent narrative in the health sector.1101 As previously noted by Smart, women are 
constructed as carelessly getting pregnant, “and then, apparently equally carelessly, terminate[ing] 
the pregnancy”.1102 Similarly to the ‘unnatural woman’ described above, this construction also justifies 
a great deal of intervention in women’s reproductive decisions. Not imposing burdensome 
requirements (expanded medical intervention, or state supervision) is seen as problematic by the 
MPs, as it may encourage women “to lie, to trivialise her situation and to be equally irresponsible in 
the future”.1103  

Notably, abortion is presented in the discourse as an exceptional event or healthcare decision, one 
that requires state supervision. Arguing against abortion on demand, and proposing the need for 
mandatory counselling, MPs state: 

In helping women to exercise their rights, ought we not also to encourage them to 
be responsible.1104  

…requiring a woman’s decision about her present and her future to be responsible 
and not casual is not obstructing her freedom to choose.1105  

To take the position of being anti-abortion is not an attack on women’s rights. She 
can still exercise her rights, she can still be responsible for her body, but yet can 

                                                
1098 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4772. 
1099 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4776. 
1100 There is extensive research indicating that even preschool children hold stereotypical beliefs about sex 

differences in emotional experience and expression. See for example, Barrett, L.F., Robin, L., Pietromonaco, P.R. and 
Eyssell, K.M., 1998. Are women the “more emotional” sex? Evidence from emotional experiences in social 
context. Cognition & Emotion, 12(4), pp. 555-578. 

1101 Cook, R. and Cusack, S., 2011. Gender stereotyping: transnational legal perspectives. University of 
Pennsylvania Press, p. 85. 

1102 Smart, C., 2002. Feminism and the Power of Law. Routledge, p. 14. 
1103 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4773. 
1104 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4772. 
1105 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4773. 
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do so in a more responsible manner, with consideration of the consequences of 
her actions.1106 

The portrayal of women as irresponsible is not only connected with abortion decisions, rather it 
extends to women’s ‘irresponsible’ sexual behaviour—of which abortion is a marker. An MP states, 
“we should also promote responsible sex practices and a moral environment […] in which decisions 
about life and death are taken seriously”.1107 The CTOPA is seen as “promot[ing] promiscuity and 
irresponsibility”.1108 The disruption presented by abortion is thus also related to ideals of sexual 
chastity or purity. Being a mother is central to this construction, and sex is imagined solely as a 
vehicle for procreation. The idea of sex for pleasure (non-procreative), or the rejection of the 
procreative consequences of heterosexual sex, challenges existing gender norms. Scholars note that 
this stereotype mandates that women “should prioritize childbearing and childrearing over all other 
roles they might perform or choose […] nothing should be more important for women than the bearing 
and rearing of children”.1109 Abortion is thus stigmatised, because it evinces that a woman has had 
‘non-procreative’ sex and is exercising control over her own reproduction and sexuality, both of which 
threaten existing traditional gender roles. The MPs are effectively articulating that it is wrong for 
women to separate sex from procreation; that is, women should not engage in sex if procreation is 
not desired. The following intervention is very eloquent in this regard: 

Rights are essential if coupled with responsibility, respect and family or community 
values; alone they breed selfishness and entitlement. As lawmakers we believe 
that we should be role models, and particularly with the current Aids crisis, we 
should do all in our power to discourage sexual intercourse, promote abstinence 
and celibacy and take pregnancy seriously.1110  

Stereotypes that see women as emotional or irresponsible undermine their recognition as a 
competent decision maker. This stereotype is further confirmed by the following interventions, which 
consider women to be untrustworthy, whether this is because they are too ‘hormonal’ to make sound 
decisions, or because they are prone to lying: 

women could not make sound decisions during early pregnancy because of 
hormonal changes.1111 

                                                
1106 South African Parliament. 1996.  Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4816-4817. 
1107 South African Parliament. 1996.  Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4773. 
1108 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4795.  
1109 Cusack, S. and Cook, R.J., 2009. Stereotyping women in the health sector: lessons from CEDAW. Washington 

and Lee Journal of Civil Rights and Social Justice, 16, p. 47. O'Connell, C. and Zampas, C., 2018. The human rights impact 
of gender stereotyping in the context of reproductive health care. International Journal of Gynaecology & Obstetrics, 144(1), 
pp. 116-121. 

1110 South African Parliament. 2004. Debates of the National Assembly (Hansard), First Session – Third Parliament 
– 24 Jun to 16 Sep 2004, p. 3354.  

1111 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4837. 
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There is, for instance, no obligation on the woman to prove that she was raped or 
that incest occurred. The person chosen to do the termination must simply accept 
her word.1112 

It is also possible to see that MPs consider that women cannot be entrusted with abortion on demand, 
because they will use it as a form of convenient late contraception. The abortion decision is 
constructed as an irresponsible one—that women are regarded as taking it lightly—and the state 
should not facilitate such irresponsibility. A MP states that, with the liberalisation of access to abortion: 

Abortion on demand, given at any time, to anyone, including minors, by any nurse, 
turns abortion into a form of contraception, and embryos into mere clumps of 
tissue.1113 

…strict monitoring of repeat abortions […] needs to occur.1114 

When we have abortion on demand […] it becomes a commonplace. It becomes 
non-engaging and as a person can go for an abortion at any time. It is as easy as 
going to the hairdresser and changing hairstyles.1115   

Women’s decision to terminate the pregnancy are trivialised, and portrayed as lacking rational 
grounding. The ability of pregnant women to make decisions around the termination of pregnancy is 
dismissed.  

Additionally, the discussion about termination of pregnancy by girls and adolescents sheds more 
light on the ‘normalization’ of pregnancy, stemming from the natural women-mother binomial. As was 
shown in the previous section, girls and adolescents are seen as “incompetent of making intelligent 
decisions”1116, “who understand[s] very little if anything of the consequences of her actions” 1117 and 
are “emotionally immature”.1118 Paradoxically, these remarks are used to argue that girls and 
adolescents are emotionally and physically competent/fit to carry a pregnancy to term and mother a 
child, presenting the termination of pregnancy as the ‘irresponsible decision’. These considerations 
are not new, as in 2008 there were also interventions on a similar note: 

It is controversial legislation, because the fact of the matter is that an 18-year old 
girl is not allowed to buy alcohol; she is not allowed into the smoking section of a 
restaurant, but a child of 12 is allowed to make a decision about abortion without 

                                                
1112 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4798.  
1113 South African Parliament. 2004. Debates of the National Assembly (Hansard), First Session – Third Parliament 

– 24 Jun to 16 Sep 2004, p. 3354.  
1114 South African Parliament. 2004. Debates of the National Assembly (Hansard), First Session – Third Parliament 

– 24 Jun to 16 Sep 2004, p. 3352.  
1115 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4816. 
1116 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4784.  
1117 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4799.  
1118 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4777. 
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consulting her parents. We know what the implications and consequences of such 
a decision are for her later in her life. It is far reaching and we realise that.1119 

We believe that counselling should be made mandatory, particularly for girls who 
go for abortions as they are unaware of the consequences of termination of 
pregnancy.1120 

Moreover, these stereotypes allow for some considerations around abortion as a classed experience. 
The woman presented as selfish is an upper/middle class working woman, who chooses her career 
over pregnancy or prioritises her personal aesthetics over the fulfilment of the ‘motherhood mandate’; 
she is selfish, because she can afford to have a child and decides not to. In any case—and in spite 
of what was argued in Parliament—white, wealthy women were (and are) afforded access to abortion 
before and after the CTOPA. On the other hand, poor women fit the image of the unstable woman, 
‘traumatised’ and likely to resort to a dangerous backstreet abortion should the law not provide for a 
safe and legal avenue; MPs argue that, “poverty and lack of social support meant that often they 
cannot continue a pregnancy to term and support the child in a dignified manner”.1121  

Considering the termination of pregnancy as the ‘irresponsible’ decision, MPs advocate for forms of 
regulating the termination of pregnancy under control of the state, in a manner that allows for women 
to do it in a ‘responsible manner’. The following statement illustrates this argument: 

To take the position of being anti-abortion is not an attack on women’s rights. She 
can still exercise her rights, she can still be responsible for her body, but yet can 
do so in a more responsible manner, with consideration of the consequences of 
her actions.1122 

‘Victim’ 

Another salient image in the parliamentary discourse is the one which presents women that seek 
abortion as victims. As discussed before, abortion is—both for proponents and opponents of the 
law—a very “sensitive, emotional issue”1123, and an inherently unnatural, undesirable experience. 
MPs state: 

There will be few women who will have to choose this painful road. We do not 
have the right to cast stones when we are not without sin.1124 

                                                
1119 South African Parliament. 2008. Debates of the National Assembly (Hansard), Fifth Session – Third Parliament 

– 17 Jan to 19 March 2008, p. 14. 
1120 South African Parliament. 2008. Debates of the National Assembly (Hansard), Fifth Session – Third Parliament 

– 17 Jan to 19 March 2008, p. 11. 
1121 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4765.  
1122 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4816-4817. 
1123 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4821.  
1124 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4793.  
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In their desperation, they place their lives and health, as well as those of their 
families, at risk.1125 

Grief, rather than guilt, is the appropriate emotion to accompany any decision to 
have an abortion […] Being pro-choice means being able to recognize that women 
are faced with painful decisions in respect of which there are no absolute correct 
answers.1126 

The abortion decision is thus constructed as an exceptional one; a decision that necessarily entails 
a great deal of pain and suffering. It is said that “having an abortion cannot be downplayed as a 
simple procedure that has no or little impact in the person concerned”.1127 This posits abortion as an 
exceptional healthcare service, one that merits the support of a law based on surveillance, control, 
and expanded counselling. MPs note that abortion should only be available “after counselling and 
attempts to foster alternative choices”.1128 

Both proponents and opponents of the bill use this image, albeit the proposed legislative solutions 
are different (total criminalisation of abortion on the one hand, or liberalisation under surveillance on 
the other). The following interventions are illustrative of this image: 

For every woman it is painful to have to consider an abortion. She will not take the 
decision lightly, knowing that the grief of her unborn child will remain a constant 
companion. Only the prochoice legal framework enables the individual woman to 
wrestle with the decision as a matter between her and God.1129 

We all know someone who has had an abortion, legal or illegal […] we know the 
pain they felt in making their choices.1130 

What this Bill says is that if a young woman is terrified even of telling her parents 
about the pregnancy, she will be equally terrified if she has decided to terminate 
that pregnancy.1131 

The PAC further acknowledges that abortion is often a traumatic experience for 
many women, and therefore welcomes the provision for counselling in the Bill, 
both before and after abortion.1132 

                                                
1125 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4765.  
1126 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4805.  
1127 South African Parliament. 1996. Debates of the National Assembly (Hansard), Fourth Session – Third Parliament 

– 16 Oct to 22 Nov 2007, p. 9188. 
1128 South African Parliament. 1996. Debates of the National Assembly (Hansard), First Session – Third Parliament 

– 24 Jun to 16 Sep 2004, p. 3354.  
1129 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4763.  
1130 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4793.  
1131 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4760.  
1132 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4812.  
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This ‘painful road’ is complemented by references to the societal issues that supposedly surround 
abortion: “we live in a society where children are forced to make adult decisions...a society with many 
children who are victims of war, children who do not have parents to assist them in making their 
decisions and children who live in conditions of abject misery and abuse”.1133 Women that seek 
abortions are imagined to be “young”, “vulnerable”, “desperate”1134, and facing the danger of being 
preyed upon by “illegal surgeries”.1135 It is argued that: 

Approximately one out of every four mothers who give birth in South Africa is 
under 20 years old. It is also common knowledge for most of us that these women 
are still at school when they fall pregnant, they are terrified to discuss the matter 
with their parents.1136 

Furthermore, a very recurrent image is the woman who seeks an abortion after rape. The following 
passages are very illustrative in this regard:  

Violence directed at women is growing at an alarming rate. As we are sitting here, 
one woman is being raped each minute. The Choice on Termination of Pregnancy 
Bill is very important and it aims to protect women who are sexually abused…This 
Bill caters for a woman who has been raped by a person she does not know, by a 
friend, or even her father.1137 

Raped women, women who are sexually abused by their fathers, divorced women 
who are still oppressed and abused by their ex-husbands without realising that this 
is rape and the divorced independent woman with five children […] The scenario I 
have just mentioned to hon members is not unfamiliar to most.1138 

This is closely connected to the frame discussed in above, constructing the legal subject of the Bill 
as a ‘traumatized’ person.1139 It posits the paradox that women are only recognised agency in their 
reproductive decisions when they are seen as lacking choice in their sexual decisions. Only women 
who subscribe to the pure and chaste mandated behaviour but are victims of unwanted sexual 
violence are legally deserving of abortion services. In order to advocate for the liberalisation of 
abortion, parliamentarians ground their interventions in these types of images. As put by Sheldon, 
women are construed in this manner because this enables the parliamentarians to equate 
consensual intercourse with desired conception: “[w]anting sex equals wanting pregnancy and 

                                                
1133 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4766.  
1134 South African Parliament. 1996. Debates of the National Assembly (Hansard), Fifth Session – Third Parliament 

– 17 Jan to 19 March 2008, p. 15. 
1135 South African Parliament. 2008. Debates of the National Assembly (Hansard), Fifth Session – Third Parliament 

– 17 Jan to 19 March 2008, p. 15. 
1136 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4760.  
1137 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4820-4821.  
1138 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4795.  
1139 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4803.  
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motherhood”.1140 In this line, women seeking abortions because they were raped are still seen as 
ascribing to the motherhood mandate, as they are rejecting that particular pregnancy because the 
‘sex’ was unwanted, but not rejecting pregnancy and motherhood in general.   

This stigmatised meaning of abortion portrays women seeking abortions as victims of their choice, 
because: “[a]bortion is a traumatic experience for an expectant mother and will leave her with a 
permanent scar”.1141 MPs—both in support of and against the Bill—explain: 

Women who have first trimester abortions double their risk of contracting breast 
cancer, as opposed to those women who carry their babies to full term. There are 
many complications that may arise from an abortion which include subsequent 
infertility, miscarriages, future premature births, and placenta previae […].1142 

 If passed, the Bill has the potential of producing a full generation of women with 
severe gynaecological and social problems. In America, of women who have had 
abortions, it is reported that 61% have increased their use of alcohol, 65% are 
suicidal, 69% are sexually inhibited, 73% has flashbacks of the abortion, 77% 
experience an inability to communicate and 81% experience frequent crying.1143 

Years later, in 2004, the claims continue to be of a similar nature: 

We know that strangers to the truth keep informing the public that abortion does 
not cause loss of fertility, but it does, along with many other medical problems 
about which women are never warned. Empirical research has proved that 
termination of pregnancy can be linked to infertility, tubal pregnancy, cervical 
damage, severe depression and breast cancer, suicide and so forth.1144 

The portrayal of abortion as a harmful experience provides for the justification of state intervention in 
women’s reproductive decisions. For example, MPs consider: 

It is generally accepted all over the world that a woman undergoing any form of 
abortion is under severe emotional stress and that professional counselling, both 
before and after the abortion is absolutely essential.1145 

Women who have had abortions require every form of assistance due to physical, 
emotional and psychological effects.1146 

                                                
1140 Sheldon, S., 1993. “Who is the mother to make the judgment?”: The constructions of woman in English Abortion 

law. Feminist Legal Studies, 1(1), pp. 3-22. 
1141 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4821.  
1142 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4829.  
1143 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4795.  
1144 South African Parliament. 1996. Debates of the National Assembly (Hansard), First Session – Third Parliament 

– 24 Jun to 16 Sep 2004, p. 3349.  
1145 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4799.  
1146 South African Parliament. 2007. Debates of the National Assembly (Hansard), Fourth Session – Third Parliament 

– 16 Oct to 22 Nov 2007, p. 9191. 
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Many women are suffering from physical, emotional and psychological 
consequences of abortions as they did not have enough information to make an 
informed choice. We need to reach out with compassion to such women, 
particularly those suffering from post-abortion syndrome.1147 

It is possible to see here how the supposedly harmful nature of abortion allows for an argument in 
favour of imposing mandatory counselling that, as we will see in the next section, goes against 
international human rights standards and is widely rejected by women seeking termination. 

Furthermore, no consideration is made of the health and life changes that a pregnancy and birth 
entail, or the potentially ‘life-changing’ responsibilities of the care that women are expected to 
undertake, according to the existing distribution patterns of the unpaid work of childrearing and 
childcare. The consequences of pregnancy, birth and motherhood remain unproblematised; they are 
the normal, obvious path. No scientific evidence is provided to back such affirmations—
unsurprisingly, as the existing evidence indicates otherwise1148—, but nonetheless these arguments 
continue to buttress stereotypes of women as victims, who are weak and in need of protection. 

Closely related to this, and also an integral part of the stereotype of women as ‘weak’ or victims, is 
the consideration that the decision to terminate the pregnancy is imagined to be made in isolation. 
This is also connected with the idea discussed above, of abortion as an anti-social behaviour that 
threatens the family and community. The woman is constructed as somebody who is “desperate and 
alone”1149; because of the hardship she faces, this woman is seen as someone who is unable to 
make this decision and needs protection. The conceptualisation of the law as ‘protective’ is 
widespread in the parliamentary debates; it is protective of poor women1150, protective of women that 
have been raped1151, protective of “African lives”.1152 

Abortion is therefore presented not as a woman’s choice, but as a painful decision available in the 
absence of choice: either in the conditions that preceded the pregnancy (rape or incest), the health 
consequences of that pregnancy (affecting the life or health of the mother) or the viability of the 
pregnancy (foetal malformations). These women are seen as victims of these circumstances, and 
thus ‘morally blameless’. Generally, this image allows the parliamentarians—and the public in 
general—to reconcile the deeply embedded stereotype of women as naturally mothers with the 
liberalisation of abortion. This is because, according to this narrative, women are not rejecting the 
institution of motherhood in general, they are—painfully—rejecting that particular pregnancy because 
it is either threatening her life/health, is unviable, or is a product of rape or incest. 

                                                
1147 South African Parliament. 1996. Debates of the National Assembly (Hansard), Fourth Session – Third Parliament 

– 16 Oct to 22 Nov 2007, p. 9191. 
1148 Raymond, E.G. and Grimes, D.A., 2012. The comparative safety of legal induced abortion and childbirth in the 

United States. Obstetrics & Gynaecology, 119(2), pp. 215-219. 
1149 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4814.  
1150 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4810.  
1151 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4820-4821.  
1152 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4783.  
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Stereotypes and their impact on legislative choices 
Undoubtedly, the law represents an important step forward. There are various parliamentary 
interventions that rely on human rights language and build on non-stereotyped identities. For 
example: 

The right to control our bodies, the right to choose a safe legal termination of 
pregnancy, is in the context of political, social and economic choices for women, 
in the context of moving our society towards equality, respect and a healthy 
sharing of power and responsibility in the home and in society.1153 

…we would like to see motherhood as something which women enjoy and 
something which is safe in South Africa.1154 

However, the law represents not a lessening of control, but rather a shift in the modalities of control. 
The analysis done in the previous section shows that the rhetoric used in parliament typically creates 
what Weare calls a ‘macro-narrative’, based on stereotyped images of women that seek abortion 
services.1155 This macro-narrative is focused primarily around the discursive construction of the 
woman seeking abortions as either a victim, a selfish being and/or an incompetent decision maker. 
Rather than focusing on the true complexity and diverse experiences of women that seek abortion, 
this macro-narrative is grounded in a woman’s perceived degree of deviance from gendered 
stereotypes, particularly those surrounding motherhood. These identities—and the subsequent 
agency denial codified in the law—reinforce harmful gender stereotypes which are damaging for all 
women. In sum, the persistent refusal of the legal discourse to recognise the termination of pregnancy 
as a decision that fundamentally belongs to the pregnant woman is rooted in gender stereotypes 
enforcing the generalised view that women are, and should be, primordially mothers.  

These stereotypes are reflected in the way the law was designed and they manifest in different ways. 
Abortion is regarded as the ‘problematic’ decision (versus the ‘natural’ one of pregnancy and 
motherhood) that justifies: (i) its regulation through criminal law; and (ii) the imposition of a series of 
very burdensome requirements.   

Indeed, the ‘macro-narrative’ unveiled in this analysis is one that has been long identified by the 
literature: the woman seeking abortion services as a woman rebelling against the ‘motherhood 
mandate’. Indeed, the South African abortion law presents abortion—in contrast to motherhood—as 
a deviant and potentially unhealthy procedure. Thus, whilst the decision to continue with pregnancy 
is construed as normal, natural, and unproblematic, the decision to terminate cannot be entrusted to 
women, is highly regulated by the state, and requires most careful thought. The victimisation of 
women that seek abortion services justifies a paternalistic and interventionist approach to women’s 
reproductive decisions, and has led in the South African case to over-regulation and over-

                                                
1153 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4793.  
1154 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 

– 15 Jan to 7 Nov 1996, p. 4761.  
1155 Weare, S., 2017. Bad, mad or sad? Legal language, narratives, and identity constructions of women who kill 

their children in England and Wales. International Journal for the Semiotics of Law-Revue internationale de Sémiotique 
juridique, 30(2), pp. 201-222. 
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medicalisation of the abortion procedure. These new forms of deployment of power manifest in 
various of the requirements set up by the abortion law.  

Firstly, women’s decisions in the matter of pregnancy termination are still considered to merit 
regulation through criminal law.  Although it may not have been the original intention, the current 
wording of the law (that remained unchanged after the 2008 amendment) effectively states that 
unless a woman subjects her decisions to the procedure, location, requirements, and method for 
abortion imposed by the state, her conduct shall be regulated through the most onerous, intrusive, 
and punitive of state powers.1156 The woman in abortion law—the victim, the irresponsible, the 
selfish—is a woman who needs to be controlled, and her behaviour—unless the abortion is carried 
out under state surveillance—justifies criminal sanctions. According to a 2011 report from Anand 
Grover, the UN Special Rapporteur on the Right to Health, a state’s determination of what conduct 
to punish and how to prioritise its prosecution is the highest expression of a state’s power; it is the 
authority to punish behaviour that is considered wrong or harmful to other individuals or society.1157 
Indeed, the decision to regulate abortion as a criminal matter does not come as a surprise when one 
analyses the stereotyped ideas that underlie the law. As we saw above, abortion is framed as an 
inherently problematic issue—even by those proposing reform—, and an exceptional decision and 
event in women’s lives. Abortion remains a “difficult hot potato”1158, and a “sensitive, emotional issue” 

1159,  in summary, it is a conduct that merits the state’s most violent intervention, and women that 
seek abortion services are consequently victims of the stigma that such conceptualisation entails.  

Secondly, as was discussed in Chapter V of this thesis, the CTOPA establishes a series of 
requirements that evince state and medical control over the provision of termination of pregnancy 
services. They are as follows: only very specific medical professionals can provide the service, only 
facilities that comply with a long list of requisites and are approved by the state can provide the 
service,1160 medical personnel are legally mandated the provision of incomplete information, and 
access to abortion after the 13th week requires “medical authorization.1161 Besides the violation of 
international human rights standards that these represent—as shown in Chapter V—, these 
requirements respond to the particular frames and stereotypes discussed in the previous sections. 

                                                
1156 Hendriks, A., 1995. Promotion and Protection of Women's Right to Sexual and Reproductive Health under 

International Law: The Economic Covenant and the Women's Convention Conference on the Interventional Protection of 
Reproductive Rights: The Right to Health. American University Law Review, 44(4), p.13. Sheldon, S., 2015. The 
decriminalisation of abortion: An argument for modernisation. Oxford Journal of Legal Studies, 36(2), pp. 334-365. 

1157 UNCHR Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of 
physical and mental health (Anand Grover), 2011. Provisional Report of the Special Rapporteur. A/66/254, para. 11. 

1158 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4812.  

1159 South African Parliament. 1996. Debates of the National Assembly (Hansard), Third Session – First Parliament 
– 15 Jan to 7 Nov 1996, p. 4821.  

1160 Section 3 of the CTOPA lists requirements that the health facility needs to comply with in order to be authorised 
to provide abortions. This section states that termination of a pregnancy may take place only at a facility which: (a) gives 
access to medical and nursing staff; (b) gives access to an operating theatre; (c) has appropriate surgical equipment; (d) 
supplies drugs for intravenous and intramuscular injection; (e) has emergency resuscitation equipment and access to an 
emergency referral centre or facility; (f) gives access to appropriate transport should the need arise for emergency transfer; 
(g) has facilities and equipment for clinical observation and access to in-patient facilities; (h) has appropriate infection control 
measures; (i) gives access to safe waste disposal infrastructure; (j) has telephonic means of communication; and (k) has 
been approved by the Member of the Executive Council by notice in the Gazette. 

1161 Section 2 of CTOPA. 
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Construing women as natural mothers translates into the hyper regulated and highly medicalised 
processes provided by the CTOPA. This manifests in many of the provisions of the act.  

For example, the CTOPA only waves criminal penalties for abortions that follow the procedure it has 
provided. The CTOPA does not allow for self-managed abortion, and all abortion procedures require 
the intervention of the state (regulating the facilities and determining the limited methods available) 
and at least one medical professional (who performs and/or authorises the abortion). Section 10 of 
the Act imposes a series of penalties on “[a]ny person” who does not comply with the provisions of 
the Act, when providing an abortion. This includes women who opt for self-managed abortion, and 
there are records of women being effectively criminalised for this.1162 It might be argued that the Act 
responds to the time in which it was adopted, when the possibility of a safe abortion with pills was 
not contemplated.1163 However, the law was revised in 2008 and, although it liberalised the 
procedure, it still requires a healthcare professional to perform and/or approve the legal abortion, and 
exposes women who self-manage their abortion to criminal penalties. 

Another example is the requirement of authorisation to access abortion after the 13th week. If the 
woman is seeking an abortion after the 13th week, the CTOPA requires the intervention of two 
doctors, or a doctor and a midwife, who need to decide whether in their ‘opinion’ any of the three 
grounds is configured (Section 2 (I) (c)). Undoubtedly, the abortion-related complications increase in 
relation to the gestational period, and the procedure is likely to require surgical intervention. However, 
this is a form of third-party authorisation that women need to obtain prior to accessing the service; 
her will alone is not sufficient for access to it. What the CTOPA does is to recognise a “medically 
approved autonomy idea”—in the words of Bader Ginsburg—, that implies that abortion is not based 
on women’s equal rights, but on whether a doctor says she needs a procedure.1164 This intervention 
has what Halliday has described as a “gate-keeping” role: medical personnel who control access to 
abortion and hold significant influence in determining what medical treatment is accepted during 
pregnancy/birth.1165 The doctor and midwife are considered, by law, to be more relevant and 
equipped to decide (in their opinion) if a woman should have an abortion, than the pregnant woman 
herself—even if this means assessing circumstances that are way beyond their expertise, such as a 
woman’s social and or economic circumstances.  

This requirement represents the legal codification of at least two of the stereotyped visions discussed 
above. On the one hand, women seeking abortions are regarded as victims in need of ‘protection’, 
and on the other, women are seen as irresponsible and emotional. Overall, women are envisaged as 
unable to make their own decisions, which justifies their surveillance and control; doctors need to 
authorise and give approval to a woman’s reproductive decisions, which constitutes an impermissible 
                                                

1162 Pickles, C., 2017. Self-induced abortion in South Africa and Section 10 of the Choice on Termination of 
Pregnancy Act 92 of 1996. South African Journal on Human Rights, 33(3), pp. 496-506. 

1163 There is extensive evidence that mifepristone and misoprostol capsules can be self-administered to safely induce 
a discrete and non-invasive medical abortion in pregnant women up to 12 weeks of gestation. Research shows that self-
managed abortion with pills is very effective, safe and acceptable, reduces visits to the clinic—hence the burden on women 
and services—and does not require specific training or specialisation, expanding the range of personnel that can prescribe 
the drugs. See Perehudoff, K., Berro Pizzarossa, L. and Stekelenburg, J., 2018. Realising the right to sexual and 
reproductive health: access to essential medicines for medical abortion as a core obligation. BMC International Health and 
Human Rights, 18(1), p.8. 

1164 Ginsburg, R.B., Some thoughts on autonomy and equality in relation to Roe v. Wade. NCL Rev., 63, 1984, p.375. 
1165 Halliday, S., 2016. Autonomy and pregnancy: a comparative analysis of compelled obstetric intervention. 

Routledge, p. 172. 
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medical paternalism. Women are constructed as in a state of “emotional vulnerability and medical 
ignorance”1166, fundamentally opposed to the “scientific, rational and objective”1167 character of the 
multidisciplinary team. This model of medical care was prevalent practice in the 1960s, and it has no 
place in a law adopted in 1996 which has had various opportunities for revision. Sheldon notes that, 
in all other contexts modern medicine has shifted fundamentally away from “doctor knows best” 
paternalism: patients are routinely trusted, and indeed expected, to make medical decisions for 
themselves.1168 Pregnant women seeking abortion should not constitute an exception to this 
fundamental legal principle. Building non-stereotyped identities requires that the (medical) advice 
provided to women seeking abortions supports the pregnant woman’s autonomy, rather than seeking 
to enforce conformity with ideals of maternity.  

Stereotypes based on ‘benevolent sexism’—women are weak, fragile, victims—push for a 
protectionist approach to women; deeming women ‘weak’ or ‘vulnerable’ should also be contested 
and eradicated. Benevolent sexism is defined as the “subjectively positive orientation of protection, 
idealization, and affection directed toward women that, like hostile sexism, serves to justify women’s 
subordinate status to men”, and it is not simply patronising but may be just as important as hostile 
sexism in justifying and maintaining gender inequality.1169 This construction was “[t]raditionally […] 
rationalized by an attitude of romantic paternalism”, which, in practical effect, put women not on a 
pedestal, but in a cage.1170 Or, as a South African MP asserts, “men have put women on a pedestal 
to keep them out of the way”.1171  

Some authors point to the fact that legislatures are more likely to act on the basis of patronising 
stereotypes about women’s best interests, than on the basis of a desire to harm women.1172 Indeed, 
evidence from longitudinal examination of abortion attitudes highlights the pernicious nature of 
benevolent sexism by demonstrating that the idealisation of women—and motherhood, in particular—
comes at a substantial cost (namely, the restriction of women’s reproductive rights).1173 However, 
these ‘protective’ measures shall also be contested, as they impair access to abortion services and 
violate women’s human rights. The relationship between a physician and a woman patient is, per se, 
an asymmetrical power relationship, and the CTOPA has made it more so, giving medical personnel 
a species of veto in women’s reproductive decisions that has the potential to endanger women’s 
reproductive autonomy and dignity. As argued by Manian, the kind of paternalism which bans or limits 

                                                
1166 Mahowald, M.B., 1987. Sex‐Role Stereotypes in Medicine. Hypatia, 2(2), pp. 21-38. 
1167 Halliday, S., 2016. Autonomy and pregnancy: a comparative analysis of compelled obstetric intervention. 

Routledge, p. 212. 
1168 Sheldon, S., 2015. The decriminalisation of abortion: An argument for modernisation. Oxford Journal of Legal 

Studies, 36(2), pp. 334-365. 
1169 Glick, P., Fiske, S.T., Mladinic, A., Saiz, J.L., Abrams, D., Masser, B., Adetoun, B., Osagie, J.E., Akande, A., 

Alao, A. and Annetje, B., 2000. Beyond prejudice as simple antipathy: hostile and benevolent sexism across 
cultures. Journal of Personality and Social Psychology, 79(5), p. 763. 

1170 Frontiero v. Richardson, 411 U.S. 684 (1973) (U.S., Supreme Court).  
1171 South African Parliament. 1993. Debates of the National Assembly (Hansard), 13 Sep to 23 Sep 1993, Vol 43, 

p.12410. 
1172 Colker, R., 1989. Feminism, Theology, and Abortion: Toward Love, Compassion, and Wisdom. California Law 

Review, 77, p. 1011. 
1173 Huang, Y., Davies, P.G., Sibley, C.G., and Osborne, D., 2016. Benevolent sexism, attitudes toward motherhood, 

and reproductive rights: A multi-study longitudinal examination of abortion attitudes. Personality and Social Psychology 
Bulletin, 42(7), pp. 970-984. 
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a medically necessary treatment, on the grounds that the state knows better than a mentally 
competent adult what will be best for her health, only applies to women seeking an abortion.1174   

Moreover, the 1996 Regulations Under the Choice on Termination Of Pregnancy Act state that 
medical personnel involved are legally mandated to inform women seeking abortions of: (a) the 
available alternatives to the termination of her pregnancy; (ii) the procedure and the associated risks 
of the termination of her pregnancy.1175 So, in addition to obtaining a woman’s informed consent, 
medical personnel should provide her with this particular information. This implies two things: (i) 
women are obliged to receive a form of counselling; and (ii) the information to be provided is very 
limited.  

As per the first consideration, there is extensive research indicating that most women make a decision 
on the outcome of an unsupportable pregnancy at the time of taking a pregnancy test, or even before 
taking a pregnancy test.1176 Indeed, 84 per cent of women interviewed in a study conducted in the 
UK said they did not need counselling because they were already sure of their decision.1177 Research 
also shows that decision making on the matter of abortion is not exceptional or particularly 
conflicted—as constructed by the MPs in the discourse—and that women seeking abortions are at 
least as confident as women making choices about breast cancer treatments, antidepressant use, 
and invasive prenatal testing.1178 This challenges the ideas held during parliamentary discussions 
that the abortion decision—the ‘unnatural’ one—is a somewhat exceptional decision and merits a 
series of ‘protective’ measures. Indeed, abortion is a safe medical procedure that does not require 
expanded—and even less mandatory—counselling. Likewise, risk of regret is inherent in reaching 
many moral decisions in individuals’ lives, but this does not justify placing such decisions in the hands 
of legislators, courts or medical personnel.1179 The imposition of a series of burdensome requirements 
goes against a growing body of research that confirms that an overwhelming majority of women—
95% of women, in a study conducted in the US—felt that termination was the right decision for 
them.1180 Constructing a woman seeking an abortion as a woman with restricted choices, or as a 
desperate victim, enables the legal discourse to adopt a surveillance model, “telling people what is 
good for them” and showing “too little respect for people’s freedom as agents (and, in a related way, 

                                                
1174 Manian, M., Irrational Women: Informed Consent and Abortion Regret in Thomas, T.A. and Boisseau, T.J. eds., 

2011. Feminist legal history: Essays on women and law. New York University Press, p.130.  
1175 Regulations Under the Choice on Termination Of Pregnancy Act. 1996. Available <https://srhr.org/abortion-

policies/documents/countries/02-South-Africa-Choice-of-Termination-of-Pregnancy-Act-Regulation-168-1997.pdf >. 
Accessed 2 Feb 2018. 

1176 Rowlands, S., 2008. The decision to opt for abortion. BMJ Sexual & Reproductive Health, 34(3), pp. 175-180. 
Brown, S., 2013. Is counselling necessary? Making the decision to have an abortion. A qualitative interview 

study. The European Journal of Contraception & Reproductive Health Care, 18(1), pp. 44-48. 
Cohan, C.L., Dunkel-Schetter, C., and Lydon, J., 1993. Pregnancy decision making: predictors of early stress and 

adjustment. Psychology of Women Quarterly, 17(2), pp. 223-239. 
1177 Baron, C., Cameron, S., and Johnstone, A., 2015. Do women seeking termination of pregnancy need pre-

abortion counselling? Journal of Family Planning and Reproductive Health Care, 41(3), pp. 181-185. 
1178 Ralph, L.J., Foster, D.G., Kimport, K., Turok, D., and Roberts, S.C., 2017. Measuring decisional certainty among 

women seeking abortion. Contraception, 95(3), pp. 269-278. 
1179 Cook, R.J., Cusack, S., and Dickens, B.M., 2010. Unethical female stereotyping in reproductive 

health. International Journal of Gynaecology & Obstetrics, 109(3), pp. 255-258. 
1180 Rocca, C.H., Kimport, K., Roberts, S.C., Gould, H., Neuhaus, J., and Foster, D.G., 2015. Decision rightness and 

emotional responses to abortion in the United States: A longitudinal study. PloS one, 10(7), p. e0128832. 
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their role as democratic citizens)”.1181 In the words of Nussbam, people are the best judges of what 
is good for them, and if we prevent people from acting on their own choices, we treat them like 
children.1182  

Regarding the second point, this provision—that requires medical personnel to inform about the 
health consequences of the abortion procedure, but not those that are triggered by pregnancy—
exposes the legally mandated preference for pregnancy, by limiting the information that doctors are 
legally obliged to provide. Such provisions neglect not only science-based information which 
evidences legally induced abortion to be markedly safer than childbirth1183, but also clash with 
international human rights standards. This reflects the abovementioned stereotypes that women are 
naturally mothers, and that pregnancy and childbirth are natural, unproblematic choices, which do 
not require any consideration of the significant health risks that they pose.  

Concluding remarks 
Cook and Cusack note that a law can apply, enforce or perpetuate a gender stereotype when it 
restricts women to “culturally acceptable roles or behaviour”, such as motherhood, or stigmatises or 
punishes women for their failure to conform to such roles or behaviour.1184 As was shown by this 
chapter, the parliamentary debate around the CTOPA relies on and reinforces traditional gender 
stereotypes.  

The parliamentary debate shows how MPs construct the female legal subject of the abortion law, 
concomitantly relying on and reinforcing gender stereotypes of women as primordially mothers, as 
‘victims’, ‘irresponsible’, and generally incompetent to make decisions about matters of sexuality and 
reproduction. When MPs discuss women as a category, they make claims based on statistical or 
even anecdotal evidence, whilst also making normative claims.  

This chapter also unveils how the CTOPA law not (only) represents a lessening of control, but rather 
a shift in the forms of control. It imposes a subtler, more refined means of deploying power. Women’s 
private sphere and decisions are subjected to the extensive examination of gynaecologists, midwives 
and the Ministry of Health (in the approval of the facilities). This chapter has shown how the CTOPA 
is underpinned by the idea that abortion is an area for medical control. Power is legitimised here by 
‘expert’ knowledge and it operates, no longer—at least partially—by means of criminalisation, but by 
surveillance, normalisation of stereotyped identities, and the treatment of abortion as an exceptional 
event or healthcare procedure. Women are de-criminalised in order to be pathologised, to be made 
subject to the control not of the judiciary but of ‘parallel judges’ in the medical profession.  

Importantly, both proponents and opponents of the law ground their arguments on stereotyped 
visions of what the legal subject of the abortion law is and should be. I show in this chapter—and 
                                                

1181 Nussbaum, M.C., 2001. Women and human development: The capabilities approach (Vol. 3). Cambridge 
University Press, p. 51 

1182 Nussbaum, M.C., 2001. Women and human development: The capabilities approach (Vol. 3). Cambridge 
University Press, p. 51. 

1183 Childbirth-related death is 14 times more likely than death resulting from abortion. See Raymond, E.G. and 
Grimes, D.A., 2012. The comparative safety of legal induced abortion and childbirth in the United States. Obstetrics & 
Gynaecology, 119(2), pp. 215-219. 

1184 Cook, R. and Cusack, S., 2011. Gender stereotyping: transnational legal perspectives. University of 
Pennsylvania Press, p. 63. 
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Chapter VIII—that even laws which are passed off as liberal and which introduce reforms that are 
widely welcomed may not be in line with human rights in the long run, as they fail to foster the cultural 
change required by the CEDAW. The images of women as victims still remain more politically 
compelling and morally palatable than the idea that abortion is an essential healthcare service, and 
that women should be able to make autonomous decisions over their lives and sexual and 
reproductive health. Those advocating for the liberalisation of abortion laws in line with human rights 
standards are faced with the dilemma posited by use of the principled but risky argument, or the less 
palatable but safer one.1185 Whilst appealing to dominant stereotypes of women may be more 
convincing in a political debate, this chapter may serve as a warning of the dangers of 
institutionalising ideas of women as victims in need of protection. 

It is important to note that I am not arguing that women cannot be victims, irrational or irresponsible 
beings. Nonetheless, whilst these markers may accurately reflect specific women’s lived realities, 
they do not represent the wide range of experiences and identities of women who have abortions. 
The macro narratives invoked in the parliamentary debate typically reflect evaluations made of the 
women’s perceived degree of deviance from ‘culturally acceptable roles or behaviour’, particularly 
motherhood. This not only limits women’s experiences to the three archetypal constructions, 
preventing their construction as complex, layered subjects, but it constructs their identities in relation 
to the degree of defiance of a ‘mandate’ that they may not ascribe to in the first place. The politically 
expedient silence both from proponents and opponents about the positive experiences of women 
having abortions further stigmatises the procedure, women and providers. This obscures the fact that 
women are not only not regretting their abortions, but living them as empowering experiences, as 
“strategic life choices which are critical for people to live the lives they want”.1186 Furthermore, the 
reduction of the experiences of women to these stereotyped ideas is not neutral; it has rhetorical 
value. It helps MPs to construct and justify a model of surveillance and control of women’s decisions. 
As such, these ideas must be dismantled. 

Based on the framework discussed in Chapter VI and explained in the introductory section, this 
chapter argues that the obligation to undertake legal reform is a crucial component of the systematic 
strategy needed to eradicate gender stereotypes. The crux of this chapter is that those “oversimplified 
assumptions”—as UN Women calls gender stereotypes1187—about how people are and how people 
should be, are often written into laws. However, recognising that the law has this power brings forth 
its potentially transformative role, in the sense that the law can “contribute more fully to social 
dialogue about what it means to be human”.1188 

                                                
1185 Hendricks, J.S., 2010. Converging Trajectories: Interest Convergence, Justice Kennedy, and Jeannie Suk's the 

Trajectory of Trauma. Columbia Law Review. Sidebar, 110, p. 63. 
1186 McReynolds-Pérez, J., 2017. Abortion as empowerment: reproductive rights activism in a legally restricted 

context. BMC pregnancy and childbirth, 17(2), p. 350. 
Also, Rocca, C.H., Kimport, K., Roberts, S.C., Gould, H., Neuhaus, J., and Foster, D.G., 2015. Decision rightness 

and emotional responses to abortion in the United States: A longitudinal study. PloS one, 10(7), p. e0128832. 
Kabeer, N., 1999. Resources, agency, achievements: Reflections on the measurement of women's 

empowerment. Development and Change, 30(3), pp. 435-464. 
1187 UN Women. 2011. Countering Gender Discrimination and Negative Gender Stereotypes: Effective Policy 

Responses. Available at <http://www.unwomen.org/en/news/stories/2011/7/countering-gender-discrimination-and-
negative-gender-stereotypes-effective-policy-responses>. Accessed 2 May 2018. 

1188 Fagundes, D., 2001. What we talk about when we talk about persons: The language of a legal fiction. Harvard 
Law Review, 114 (6), pp. 1745-1768. 
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conclusions

Not only is power deeply embedded 
in the words we use, power is 

embedded in the words that we do not 
use; there is power in silence. […] If 

violence is not named or is not 
allowed to be named, then its very 

existence is contested and women’s 
experiences reduced to “unreality.

Kate Cavanagh et al X

X - Cavanagh, K., Dobash, R.E., Dobash, R.P. and Lewis, R., ‘Remedial work’: Men's strategic
 responses to their violence against intimate female partners. Sociology, 35(3), 2001, pp.695-714.
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Law has no meaning or relevance outside 
of society. It both shapes and is shaped by the society in 
which it functions. Law is made by humans. It protects, 

controls, burdens, and liberates humans…Like the humans 
who make it, Law is biased, noble, aspirational, short-sighted, 

flawed, messy, unclear, brilliant, and constantly changing. 
If you think that Law is merely a set of rules to be taught 

and learned, you are missing the beauty of Law 
and the point of law school.

Anonymous Law Professor  XI 

XI - Law Professor to law students after an anonymous complaint over the use of a “Black Lives 
Matter” t-shirt on university campus. The letters (original letter and response) are available 

here <https://imgur.com/a/YkDVQ> . Accessed 07 Nov 2018.
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Recalling the questions that guide this research 
Numerous, once controversial, matters concerning women’s rights—such as the right to vote, to own 
property, and to live free from gender-based violence—are now generally accepted around the 
world. However, abortion remains—after many decades of fierce debate—the curious paradox 
posited in the introduction: simultaneously a very common, widely regulated and decidedly 
stigmatised experience.  

The kick-off questions that motivated this research were: When we talk about abortion and human 
rights, what do we talk about? Who do we talk about?  

In the introduction, this thesis proposed to take a closer look at, and critically analyse, abortion laws 
generally regarded as ‘good laws’. It proposed to do so based on the understanding that there has 
been—and still is—a great deal of suffering in the context of abortion that has not been analysed 
through a human rights lens. The introduction proposed to use a nuanced analytical frame—using a 
human rights-based approach to health that includes an analysis of stereotypes—that explicitly 
deconstructs abortion into broader questions about power, control over the procedure, and gender 
norms. This analytical framework required us to see abortion laws both as a site of regulation of 
conduct and as a site of reflection and refraction of power dynamics related to gender. This approach 
allowed us to see whether, and how, a regulation usually accepted as a ‘good abortion law’ might 
actually be insufficient for meaningful and steadfast human rights protection. The crucial case studies 
were selected on this basis. 

The purpose of this thesis was to answer these questions using a human rights lens. The proposed 
theoretical framework outlined in the introduction is of key importance to answering these questions, 
for two key reasons.  

Firstly, because it allows us to analyse abortion laws by taking the discussion further than the 
reduction of maternal mortality rates. The framework enables us to identify other experiences, in the 
context of access to abortion, that are not usually recognised as human rights violations. Indeed, as 
was discussed in the introduction of this thesis, both the South African CTOPA and the Uruguayan 
abortion law were widely praised and featured as liberal models for abortion laws. Such praise was 
largely based on the dramatic decrease in death rates for unsafe abortion that occurred, subsequent 
to passing the laws. Certainly, previous legal arrangements in both countries drove women to have 
backstreet abortions, with devastating consequences; and the adoption of less restrictive laws has 
definitely contributed to mitigating the health consequences of unsafe abortion. However, I argue in 
this thesis that, when we talk about abortion and human rights, the focus on reduction in death rates 
for unsafe abortion is extremely limiting, and it neglects the ways in which other experiences that 
configure human rights violations go largely unseen. This is because, although the reduction of 
maternal mortality is a laudable enterprise—and a human rights imperative—, it cannot be the only 
indicator of how human rights-compliant a regulation is. Indeed, I argue here the (apparently radical) 
notion that avoiding death and curbing maternal mortality is not—and cannot be—women’s only 
aspiration in the context of abortion and human rights. When women seek and obtain abortions, their 
human rights should take them further than merely ‘not dying’. In this sense—connected to the 
findings in Chapters IV and V—, I conclude that the laws analysed provide for a series of 
‘requirements’ that women need to comply with in order to access lawful abortions, and that these 
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requirements represent human rights violations in and of themselves. Guided by the proposed 
framework that requires us to “take suffering seriously”1189 and uphold “the notion that having agency 
over one’s life—dignity—is intrinsically connected to health”1190, I show how these experiences must 
begin to be acknowledged and analysed as human rights violations.  

Secondly, the proposed framework allowed us to grapple with the ways in which (gender) power 
dynamics get encoded in laws and policies. This component builds on the work of Rebecca Cook and 
Simone Cusack in the identification of gender stereotyping as an obstacle that impairs or nullifies 
people’s enjoyment of reproductive health.1191 The analysis carried out in Chapters VIII and IX—
showing the different stereotypes that emerge and are embedded in the Uruguayan and South African 
abortion laws—allows us to transition from “unacknowledged harmful experiences into legally 
cognizable wrongs requiring redress”.1192 These chapters show that the Uruguayan and South African 
laws hinge on impermissible gender stereotypes, breaching the states’ obligations to foster cultural 
change towards equality and eliminate harmful gender stereotyping.   

Overall, this thesis contributes to the scholarly literature by highlighting the need to take a closer look 
at women’s experiences in the context of abortion and see them—rather than as part of ‘normal steps’ 
or ‘requirements’—as experiences which entail a great deal of suffering that often goes unaccounted 
for as a human rights issue. I also aim to contribute to shifting the focus of analysis conducted in the 
field of abortion by showing how even laws considered to be ‘models’ in their regions fail to uphold 
human rights standards. This opens up the conversation on whether an abortion law is necessary, 
and how it should look in the context of human rights.    

Main findings of this thesis 
In this thesis I proposed to re-read domestic abortion laws using a human rights approach. This 
analysis—as explained in the introduction—needed to grapple with the instrumental and constructive 
approach of the law, insofar as the law impacts both the enjoyment of sexual and reproductive health, 
by restricting access to abortion and the regulation of the procedure in ways that foster stereotyped 
ideas about women’s roles in society. It also required me to use human rights in their dual role, as a 
regulation of states’ powers (as a limit to, and framework for, states’ legislative choices on abortion), 
and as a challenge to the structures of thought that drive inequalities (the eradication of gender 
stereotypes, reflected in and perpetuated by the abortion laws). These dualities also informed the 
structure of this thesis. Part I focuses on the analysis of abortion laws in their instrumental role, using 
the normative content of the right to health to assess whether (and to what extent) states have kept 
their legislation compliant with their international obligations. Subsequently, Part II studies abortion 

                                                
1189 Yamin, A.E., 2008. Will we take suffering seriously? Reflections on what applying a human rights framework to 

health means and why we should care. Health and Human Rights, 10(1), pp. 45-63. 
1190 Yamin, A.E. and Constantin, A., 2017. A Long and Winding Road: The Evolution of Applying Human Rights 

Frameworks to Health. Georgetown Journal of International Law, 49, pp. 191-237. 
1191 Cusack, S. and Cook, R.J., 2009. Stereotyping women in the health sector: lessons from CEDAW. Washington 

and Lee Journal of Civil Rights and Social Justice, 16, p. 47. See also generally, Cook, R. and Cusack, S., 2011. Gender 
stereotyping: transnational legal perspectives. University of Pennsylvania Press. 

1192 Cook, R. and Cusack, S., 2011. Gender stereotyping: transnational legal perspectives. University of 
Pennsylvania Press, p.39. 
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laws in their constructive role, placing the spotlight on the construction of the legal subject, and on 
the reliance on (and perpetuation of) stereotyped ideas. 

Part I 

As described in the Introduction, this thesis is divided into two parts. Part I largely conceptualises 
abortion laws in an instrumental—rather than constitutive—manner. This means that the law is 
analysed here “as a tool for sustaining or changing aspects of social life”1193; this is the regulation of 
“the activities of legal subjects, what they do or abstain from doing”.1194 In simple terms, the law is 
seen as an instrument that regulates how people should behave, and for this thesis, the rules people 
need to follow in order to access lawful abortion. 

The focus of Part I is the analysis of selected case studies (Uruguay and South Africa), in terms of 
the scope and content of states’ obligations to realise sexual and reproductive health and rights; more 
specifically, abortion. The key international human rights provision in this section is the right to health 
(Article 12 of the CESCR), and the interpretation made by the CESCR Committee in General 
Comment 22.  

Chapter I 

Chapter I analyses the evolution of sexual and reproductive rights in the realm of International Human 
Rights Law. It proposes to see the evolution of these rights as one that entails three paradigms, or 
ways of seeing the topic, that range from population control to human rights, from demographers’ 
competence to governmental prerogative, from couples’ rights to universal rights. This chapter 
demonstrates that legal progress is neither linear nor understandable without careful consideration 
of the grander landscape in which it was hosted. It also shows the pervasive influence of different 
forces—religious entities and conservative states—that have systematically opposed abortion rights 
in UN arenas, despite the devastating consequences of unsafe abortion in real life. Importantly, I 
show that when the topic of abortion entered international human rights law, it did so not as a means 
of fertility regulation or as a legitimate reproductive health service, but as something that must be 
prevented, something that is always ‘wrong’ in some way.1195 This is a cross-cutting finding of this 
thesis. 

The evolution shows that, since 1994, human rights bodies have taken the lead and made 
considerable progress in defining the scope and content of a state’s obligations. Particularly relevant 
for this research are CESCR’s General Comment 22 (2016) and HRC’s General Comment 36 (2018). 
Interpreting the normative content of the right to sexual and reproductive health and the right to life, 
respectively, the bodies have taken a clear stance on abortion under international human rights law. 
General Comment 22 takes important steps in defining states’ obligations by also approaching SRHR 
in a more holistic manner. It adopts a lifecycle approach (thereby not reducing SRHR to ‘maternal 
health’), recognising that SRHR are both indivisible from and interdependent on other human rights, 

                                                
1193 Sarat, A. and Kearns, T.R. eds., 2009. Law in everyday life. University of Michigan Press. 
1194 Sarat, A. and Kearns, T.R. eds., 2009. Law in everyday life. University of Michigan Press. 
1195 Berer, M., The Cairo ‘compromise’ on abortion and its consequences for making abortion safe and legal in 

Reichenbach, L. and Roseman, M. eds., 2011. Reproductive health and human rights: the way forward. University of 
Pennsylvania Press. 
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rejecting all forms of coercive practices in SRHR, and recognising the particularly gendered 
experiences of SRHR, stating that, due to women’s reproductive capacities, the realisation of a 
woman’s right to sexual and reproductive health is essential to the realisation of the full range of their 
human rights. In terms of abortion, the Comment is unequivocal: abortion is an essential component 
of the right to health, and states have an obligation to repeal laws, policies and practices that 
criminalise, obstruct or undermine an individual’s (or a particular group’s) access to health facilities, 
services, goods and information, including abortion.1196 

The most recent (and arguably crucial) component of the puzzle of international human rights law, in 
terms of abortion, is the HRC’s General Comment 36. It considers that states “must” legalise abortion, 
at least in cases of rape, incest, the health of the mother, and when a pregnancy “is not viable”.1197 
The General Comment also unequivocally calls on nations to remove laws that impose criminal 
penalties on healthcare workers and women who are compelled to carry out or undergo unsafe 
abortion due to the restrictions put in place by the domestic laws. Additionally, the Committee 
declared that states “may not regulate” abortion in a manner that compels resorting to “unsafe 
abortion”, and that states “should revise their abortion laws accordingly”.1198 Interestingly, the right to 
life has historically been one of the key arguments used by the anti-abortion position to justify the 
criminalisation and/or restriction of abortion. The General Comment that interprets Article 6 of the 
ICCPR—one of the most important and widely ratified international human rights treaties drafted 
through the UN system—definitely argues that states “must provide…legal and effective access to 
abortion”, in expansive terms.1199 

In Chapter I, I identify a series of key actors and key challenges facing SRHR today, in terms of 
ideological opposition, funding conditionalities, and more. As proposed in the introduction, this 
chapter allows us to see sexual and reproductive rights—and abortion, more specifically—as 
historical creations, rather than timeless givens, whilst also enabling us to define the scope and 
content of states’ obligations in terms of abortion, as they have evolved in the realm of International 
Human Rights Law.1200   

Chapter II 

In Chapter II I explore the different forms in which sexual and reproductive health and rights—
including abortion—have been incorporated into domestic constitutions around the world. Out of the 
195 constitutions available in the database used, we identified that only 28 constitutions have 
enshrined at least one aspect of the right to sexual and reproductive health. These constitutions most 
often addressed decisions about one's sexual health and family planning, the protection of sexual 
health, and the provision of reproductive healthcare and family planning services. The constitutions 
were most often located in American and African regions.  

                                                
1196 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 

Reproductive Health. E/C.12/GC/22. 
1197 UN Human Rights Committee. 2018. General Comment 36 Article 6: Right to Life. CCPR/C/GC/36. 
1198 UN Human Rights Committee. 2018. General Comment 36 Article 6: Right to Life. CCPR/C/GC/36. 
1199 UN Human Rights Committee. 2018. General Comment 36 Article 6: Right to Life. CCPR/C/GC/36.  
1200 Orford, A., 2012. In praise of description. Leiden Journal of International Law, 25(3), pp. 609-625. 
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In terms of abortion, only three countries have specific constitutional provisions: Kenya, Swaziland 
and Somalia. Although the provisions frame abortion primarily in negative terms—as ‘unlawful’, 
‘illegal’, or ‘not permitted’—, all of them recognise various grounds on which abortion may be 
permissible.1201 However, no constitution recognises the duty to protect or fulfil abortion services as 
a component of the right to sexual and reproductive health. 

Whilst acknowledging in our discussion that one must be cautious of the effective translation of (and 
coherence between) constitutional law into domestic policy, this chapter provides examples of 
existing constitutional text which may be considered by future constitutional framers and 
governments that are truly committed to realising the right to sexual and reproductive health in their 
law-making processes.  

Chapter III 

In Chapter III I show the way the states themselves have interpreted—in the context of the UN 
Universal Periodic Review—their international obligations in terms of abortion. As I showed in 
Chapter I, sexual and reproductive health and rights spark serious controversy, and the debate 
seems to be increasingly polarised. Thus, I argue in this chapter that the very nature of the UPR 
process—that aims to be ‘non-confrontational’ and ‘non-politicised’—makes the UPR an ideal forum 
in which to assess states’ understandings of their obligations with regard to abortion.  

The results of this chapter show that, as of February 2018, there were 145 recommendations about 
abortion and the termination of pregnancy, and one voluntary pledge. Approximately one third of the 
recommendations were accepted. Regarding the content of the recommendations, in broad terms, 
the recommendations require states: (1) to de-criminalise abortion - at least in cases where the 
pregnancy involves risk to the life or health of the pregnant woman, the pregnancy is the result of 
rape or incest, or the foetus is non-viable; (2) to remove barriers to accessing abortion services – 
legal barriers, but also barriers in terms of education, the training of medical personnel, and so on; 
and (3) to free women who have been criminalised for seeking abortion services, and to expunge 
their criminal records. 

This chapter shows that countries are demonstrating engagement with the review process—both as 
reviewers and reviewees—and that, by making recommendations and accepting/noting them, states 
are contributing directly to the clarification, delimitation, interpretation, and further development of 
human rights standards. 

Chapter IV 

In Chapter IV I critically analyse the Uruguayan abortion law and show that—in spite of its praise at 
an international level, and the adoption of a less restrictive abortion regime—it has fallen short of 
adopting a legal framework that complies with international standards and that guarantees women’s 
human rights in the context of abortion.   

                                                
1201 Constitution of Swaziland (2005), Art. 15(5). Available at 

<www.constituteproject.org/constitution/Swaziland_2005.pdf?lang=en>. Constitution of Somalia (2012), Art. 15(5). 
Available at <wwww.constituteproject.org/constitution/Somalia_2012.pdf?lang=en.> Constitution of Kenya (2010), Art. 
26(4). Available at <www.constituteproject.org/constitution/Kenya_2010.pdf?lang=en>. Accessed 17 Apr 2016. 
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I show in this chapter that the liberalisation of access to abortion provided by the Uruguayan abortion 
law reflects not a de-criminalisation of abortion, but an affirmation of abortion's illegality (except in 
certain circumstances). Within the current regulation, abortion remains a crime: legally and 
conceptually. Thus, the Uruguayan abortion law does not represent a lessening of control, but rather 
a shift in the form of control (from a paradigm of control via criminal law to a paradigm of control via 
the medicalisation of abortion). It imposes subtler, more refined means of deploying power. Control 
over the abortion process is greatly enhanced: the multiple consultations, the mandatory multi-
professional authorisation, the scrutiny of women’s private lives and all the burdensome requirements 
set by the law are clear indications of the extent of state control over women’s decisions. Women’s 
private sphere and decisions are subjected to extensive examination by social workers, 
psychologists, gynaecologists, the police (in cases of rape), and the courts (in cases involving 
minors). The law still provides for the regulation and supervision of women’s bodies and choice. The 
over-medicalisation of abortion effectively hinders access to legal abortion services and, at its most 
extreme, continues to put women’s lives at risk by forcing them to resort to clandestine abortions.1202 

This legislative model, which continues to regulate the procedure as both a criminal matter and an 
overly medicalised procedure, feeds abortion-related stigma, hindering access to safe, legal and 
accessible abortion care.1203 My analysis shows that these requisites set by the Uruguayan abortion 
law are not ‘steps’ women need to take, but rather barriers to access that configure human rights 
violations on and of themselves.   

The requirements set by the law not only violate the obligations to eradicate barriers, limiting women’s 
access to lawful services; they also result in inequities in access and create disproportionate risks for 
poor women, young women, ethnic minorities, and other women in vulnerable positions. After all, 
these women often do not have the resources—time, money, transportation means—and knowledge 
to face all the obstacles required by law.1204 The over-medicalized model for abortion adopted by this 
law, forces women who seek abortions to involve gynaecologists, psychologists, and social workers 
in their reproductive decisions. Moreover, these barriers make access unduly burdensome for women 
who experience gender-based violence or sexual violations, and who are twice as likely to need 
abortion services as women who do not experience such violence.1205 

Chapter V 

Similarly, in Chapter V I show the urgent call for vigilance and modernisation that the current legal 
regime elicits (the CTOPA, and the most recently proposed amendment). There is no contention in 
terms of the international obligations assumed by the South African State: it must repeal or reform 

                                                
1202 Observatorio Nacional en Género y Salud Sexual y Reproductiva. 2015. Salud sexual y reproductiva y servicios 

de aborto en Uruguay. MYSU. See also See also, UN Committee on the Elimination of Discrimination Against Women, 
2016.List of Issues and Questions in Relation to the Combined Eighth and Ninth Periodic Reports of Uruguay. 
CEDAW/C/URY/Q/8-9/Add.1, para. 72. 

1203 World Health Organization 2011.Unsafe abortion: Global and regional estimates of the incidence of unsafe 
abortion and associated mortality in 2008. Sixth Edition. World Health Organization. 

1204 Observatorio Nacional en Género y Salud Sexual y Reproductiva. 2015. Salud sexual y reproductiva y servicios 
de aborto en Uruguay. MYSU. See also See also, UN Committee on the Elimination of Discrimination Against Women, 
2016.List of Issues and Questions in Relation to the Combined Eighth and Ninth Periodic Reports of Uruguay. 
CEDAW/C/URY/Q/8-9/Add.1, para. 72. 

1205 World Health Organization. 2013. Violence against women: A ‘global health problem of epidemic proportions’. 
World Health Organization. 
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laws that impede the exercise of SRHR—including laws that criminalise or restrict access to abortion 
services—, and it is required to remove, and refrain from enacting, laws and policies that create 
barriers to accessing SRHR services. The critical analysis in this chapter of the existing framework 
and the proposed law reform is key to ensuring that the state complies with its obligations in the 
international sphere, and that it effectively ensures women’s access to abortion. 

This chapter reveals that, although more than 20 years have passed since the enactment of the 
CTOPA, women still face serious barriers to accessing lawful services, endangering their health and 
lives. Indeed, in spite of its acclaim at an international level, and the adoption of a praiseworthy law 
on abortion, South Africa falls short of adopting a legal framework that complies with international 
standards and guarantees effective access to abortion. I show in this chapter how the South African 
CTOPA opted for a model of control and close surveillance of the abortion process that effectively 
imposes serious barriers to access, violating women’s rights.  

Furthermore, I analyse in this chapter a proposed amendment Bill that was rejected by the National 
Assembly Public Health Committee in May and by the Parliament in September 2018. This 
amendment proposed to add further requirements. The report presented by the Committee stated 
that “the Bill was fatally flawed, not practical”, that it “would place huge financial burden on the 
Department of Health”1206, and “[f]rom a constitutional perspective, the proposed Bill places an 
unnecessary heavy burden on those who wish to terminate pregnancy”.1207 Although this represents 
a positive development that rejects the imposition of extra barriers to accessing abortion, it is 
important that law makers, as well as health and human rights advocates, follow these kinds of 
initiatives carefully, in order to keep compliance with the international human rights framework in 
mind. Scholars report that anti-abortion activism has adopted a new so-called ‘women centred’ 
agenda that, given their lack of success in outlawing abortion completely, now supports the imposition 
of burdensome barriers that effectively erode women’s access to the legally recognised right.1208  

Indeed, the draft Bill fits a pattern observed by the literature, in which those opposing abortion use 
the tactic of introducing several burdensome requirements in order to ‘protect’ or ‘empower’ 
women.1209 This shift—from a direct attack on the core right to abortion, to attempts to narrow the 
ambit of women’s reproductive choice—has been noted in the South African context.1210 States’ 
Parties should be guided by contemporary human rights standards, as well as the most up-to-date 
international guidelines and protocols established by the UN agencies, and they must remain vigilant 
regarding initiatives that undermine women’s sexual and reproductive health and rights.  

                                                
1206 Republic of South Africa, National Assembly Portfolio Committee on Health, Session 09 May 2018. Available at 

<pmg.org.za>. Accessed 01 Aug 2018. 
1207 Republic of South Africa, National Assembly Portfolio Committee on Health, Session 09 May 2018. Available at 

<pmg.org.za>. Accessed 01 Aug 2018. 
1208 See for example, Cannold, L., 2002. Understanding and responding to anti-choice women-centred strategies. 

Reproductive Health Matters, 10(19), pp. 171-179; and Finer, L. and Fine, J.B., 2013. Abortion law around the world: 
progress and pushback. American Journal of Public Health, 103(4), pp. 585-589. 

1209 Yamin, A.E. and Bergallo, P., 2017. Narratives of Essentialism and Exceptionalism: The Challenges and 
Possibilities of Using Human Rights to Improve Access to Safe Abortion. Health and Human Rights, 19(1), p. 1-11. See MP 
Cheryllyn Dudley’s (promotor of the Bill) statement on the ‘empowering’ intention of the amendment in EWN, ‘Amendment 
to abortion law is about empowering women’. Available at <http://ewn.co.za/2017/12/08/amendment-to-abortion-law-about-
empowering-women>. Accessed 02 Jan 2018. 

1210 Albertyn, C., 2015. Claiming and defending abortion rights in South Africa. Revista Direito GV, 11(2), pp. 429-
454. 



530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa530588-L-sub01-bw-Pizzarossa
Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019Processed on: 23-4-2019 PDF page: 257PDF page: 257PDF page: 257PDF page: 257

 257 

Part II 

Part II looks at the selected abortion laws from a constitutive perspective, in terms of their “meaning-
making power”.1211 Rather than focusing on the law as an instrument of external regulation of conduct, 
Part II works with the internal category of meaning. It analyses the law through its contribution to the 
construction of the “acceptable” or “possible” in the minds of the population.1212   

The focus of Part II is an analysis of Uruguayan and South African abortion laws through the lenses 
of Articles 2 (f) and 5 of the CEDAW. That is, I analyse the countries’ parliamentary debates and the 
laws themselves, in order to enquire about the construction of a female legal subject for the abortion 
laws and the extent to which these constructions reflect/reinforce gender stereotypes. 

Chapter VI 

I begin Part II by interrogating the scope and content of the obligation to eradicate gender stereotypes 
from domestic laws. I study the work of the CEDAW Committee, to define the way in which it has 
interpreted states’ obligations under Articles 2 (f) and 5 of CEDAW. The overarching themes analysed 
in this chapter are the ability of, and obligation on, domestic and international law and actors to 
eliminate the negative effects of gender stereotyping and discrimination in domestic laws. The 
analysis of the existing provisions and elaboration on gender stereotypes carried out by different UN 
bodies reveals great potential as a framework for closely examining domestic laws. CEDAW explicitly 
links gender stereotyping to discrimination against women, and it is an extremely valuable tool for 
combating these problems, in a forum specifically created to eradicate them.  

Notably, the cases concerning stereotypes that have reached the international human rights system 
show the pervasiveness of stereotypes that confine women to motherhood, irrespective of the 
consequences or their willingness to perform that role, or that mandate chastity or a specific 
behaviour from a rape victim (and more), both in domestic laws and in practice. The views of the 
treaty monitoring bodies are also very eloquent on the devastating consequences of these 
stereotypes in women’s lives. As a result, these cases call for further scrutiny of a wide range of 
laws—from maternity leave, to abortion, to criminal law—in light of the abovementioned framework 
and existing international obligations.  

The analysis of the abovementioned provisions and interpretations given by the CEDAW Committee 
provides three basic elements that will inform the analysis done in Chapters VIII and IX: (a) gender 
stereotyping is a serious human rights concern that hinders their full realisation; (b) states have an 
obligation to eradicate gender stereotypes from practice, policy and law - legal reform being one of 
the key components of this obligation; and (c) certain stereotypes require urgent attention—such as 
that ‘women are naturally and primordially mothers’, ‘women are emotional/irrational’, and ‘women 
are weak and vulnerable’—, are impermissible, and need to be addressed and challenged.  

In discussing stereotypes, we must recall the emphasis put by the Convention and the Committee 
on the structural nature of inequality, and the need for a systematic and comprehensive agenda for 

                                                
1211 Sarat, A. and Kearns, T.R. eds., 2009. Law in everyday life. University of Michigan Press. 
1212 Burris, S., 2002. Introduction: Merging law, human rights, and social epidemiology. The Journal of Law, Medicine 

& Ethics, 30(4), pp. 510-521. 
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change. By approaching the analysis of domestic laws using the framework of Article 5, we can bring 
not only human rights but also underlying power relations to the fore.  

I show in this chapter how the framework that emerges from the articulation of Articles 5 and 2 of the 
CEDAW provides for an invaluable guide for States Parties to comply fully with their obligations under 
international human rights law. However, despite the increasingly strong recognition of stereotypes 
as an obstacle to the realisation of human rights, further elaboration is needed. Two aspects are 
crucial to achieving progress in the eradication of gender stereotypes.  

Firstly, further work is needed in order to unveil the pervasive gender stereotypes that permeate laws, 
judgements and policies. Indeed, the UN bodies have dealt with the topic of gender stereotypes in 
many of their recommendations, but they need to be more vigilant about naming gender stereotyping, 
by accurately identifying the operative stereotypes and consequent harms. The 1990s seem to have 
marked a milestone, with the issue of stereotypes gaining momentum—amongst others, in General 
Recommendation 25. However, it is possible to see that the recommendations follow a ritualist 
pattern, and that the CEDAW Committee did not elaborate further than a generic statement which 
was advised to virtually every state. Treaty monitoring bodies must continue to elaborate on the 
content of this obligation, and make robust recommendations to ensure that states address gender 
stereotypes in their domestic laws. The individual communications presented before the Committee, 
and the resulting views, hold great transformative potential. The Committee grappled with issues of 
gender-based violence, reproductive rights and rape; all topics that speak of systemic problems and 
are tightly connected with ideas of gender and gender roles. However, they also represent missed 
opportunities for the Committee to thoroughly elaborate on the specific stereotypes and the way the 
legal framework—and not only the judiciary—reinforces harmful stereotypes. As argued by Cook & 
Cusack, the ability to eliminate wrongful gender stereotyping is contingent on examining “the nature, 
forms, causes, and effects” of stereotyping, and the Committee can and should do a better job.1213 
Moreover, the CEDAW Committee and other treaty monitoring bodies are not the only ones with work 
ahead. Human rights scholars must continue to hold all stakeholders accountable for laws and 
policies that build on stereotyped identities. Domestic law makers are in a unique position to analyse 
the existing laws and to conduct due diligence for upcoming ones, in an effort to detect and modify 
harmful stereotypes.  

Secondly, it is time that the UN bodies engage with intersectionality theory and address compound 
stereotypes. ‘Intersectionality’ refers to the interaction between gender, race, and other categories of 
difference in individual lives, social practices, institutional arrangements, and cultural ideologies, and 
the outcomes of these interactions in terms of power.1214 It is important to acknowledge that women’s 
experiences are not homogenous, and that other factors such as nationality, race and class are 
essential in order to fully comprehend the different forms of oppression women face.1215 Indeed, the 
existing literature around abortion shows that a woman’s reasons for obtaining an abortion affect her 
care-seeking pathways, and that they are influenced by family and social dynamics, and the social 
                                                

1213 Cook, R. and Cusack, S., 2011. Gender stereotyping: transnational legal perspectives. University of 
Pennsylvania Press, p. 40. 

1214 Davis, K., 2008. Intersectionality as buzzword: A sociology of science perspective on what makes a feminist 
theory successful. Feminist theory, 9(1), pp. 67-85. 

1215 Lorde, A., 1980. Age, race, class, and sex: Women redefining difference. Women in Culture: An intersectional 
anthology for gender and women’s studies, pp. 16-22. 
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and economic circumstances in which her decision is made.1216 The CEDAW Committee shyly 
addresses some concerns referring to the particular situation of, for example, Roma and indigenous 
or African American women. It noted that “certain groups of women, in addition to being affected by 
gender stereotypes, face multiple forms of discrimination on grounds such as their ethnicity or their 
sexuality”.1217 However, much further work is needed to tackle the multiple stereotypes that converge 
in our complex identities.  

Notably, a crucial aspect of the framework proposed around Article 5 is the affirmation of gender as 
a socially constructed, and therefore dynamic, concept. Social structures become the vehicles 
through which gender-stereotypical perceptions are propagated. Recognising that law is one of those 
social structures allows us to unlock its transformative potential. Katia Uriona warns us that, “[l]egal 
reform did not change patriarchal systems or machismo culture overnight and the backlash against 
women in politics has been swift and widespread”.1218 But this should not discourage us from 
appealing to its potentially transformative power. Bringing this obligation to the spotlight can help us 
move from an aspirational goal to a truly transformational agenda. The finding of this (and the 
following) chapter is thus not only a conceptual tool for analysis, but also a prescriptive tool for action. 

Chapter VII 

This chapter constitutes a further elaboration of the obligation analysed in Chapter VI, specifically 
related to the topic of abortion. Increasingly, UN treaty monitoring bodies have engaged with the 
importance of gender stereotypes in the enjoyment of human rights—abortion rights in particular. 
The CESCR—in GC 22—highlighted the role of stereotypes in people’s enjoyment of the right to 
sexual and reproductive health. In GC 22, the Committee makes important strides in understanding 
the role of gender (and other) stereotypes, and sexual and reproductive health, in three crucial ways. 
Firstly, it specifically recognises that negative stereotyping hinders access to sexual and reproductive 
health. Secondly, it asserts that stereotypes are embedded in laws, policies and programmes, 
recognising that the problematic nature of stereotypes relates both to the individual dimension and 
the institutionalised, more systemic, nature of stereotypes. Thirdly, it also contributes by identifying 
which stereotypes are considered harmful and should therefore be contested; it concludes that 
“[g]ender-based stereotypes, assumptions and expectations related to women being the 
subordinates of men and their role being solely as caregivers and mothers, in particular, are obstacles 
to substantive gender equality, including the equal right to sexual and reproductive health, and need 
to be modified or eliminated, as does the role of men solely as heads of household and 
breadwinners”.1219  

In turn, both the CEDAW and HRC made contributions towards the understanding of stereotypes and 
abortion. The three cases discussed in this chapter—LC v. Peru, Mellet v. Ireland and Whelan v. 
                                                

1216 Coast, E., Norris, A., Moore, A.M., and Freeman, E., 2018. Trajectories of women's abortion-related care: A 
conceptual framework. Social Science & Medicine, Vol 200, pp.199-210. 

1217 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Report of the 43rd session, 
CEDAW/C/GUA/CO/7, para. 19. Available at <http://tbinternet.ohchr.org/>. Accessed 08 Jul 2016. 

1218 Interview with Katia Uriona former President of the Electoral Tribunal of the Plurinational State of Bolivia and 
Executive Secretary of the National Women’s Coordinator (Coordinadora de la Mujer) for UN Women. Available at 
<http://www.unwomen.org/en/news/stories/2018/11/take-five-katia-uriona>. Accessed 9 Nov 2018. 

1219 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 
Reproductive Health. E/C.12/GC/22. 
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Ireland—show the difficulties faced by the committees when addressing the stereotyped ideas about 
womanhood that underlie the discourse on abortion. At the same time, all of the cases are extremely 
useful in illustrating the devastating consequences of such ideas. In the case of LC v. Peru, the only 
mention of stereotypes refers to the “stereotype that protection of the foetus should prevail over the 
health of the mother”.1220 In this case, the stereotype to which the Committee is referring is that 
identified by the CEDAW—discussed in Chapter VI—as defining women as natural(ly) mothers. A 
woman’s role as ‘mother’ is seen as the most natural role, and it will prevail over any other role—, 
even if this means going against her own wishes, her health and the law in force. Enforcing this 
stereotype effectively means that health decisions will be made which prioritise the ‘natural role’—in 
this case, the continuation of pregnancy (even an unsupportable one)—over the woman’s needs 
(even if it costs her the ability to walk and move). This can also be connected to the sacrificial and 
nurturer roles assigned to women. In the same line, the decisions in the cases of Mellet and Whelan 
represent a step further in the elaboration of how the ‘woman-mother’ stereotype pervades the Irish 
abortion law. The Committee member, Cleveland, noted (for example) the absurd consequences 
resulting from prioritising the continuation of pregnancy over any health concerns of the woman. Of 
particular note in these cases is the fact that the strict application of the woman-mother stereotype 
results in a preference for the continuation of a pregnancy (even a fatally impaired one) over any 
other consideration.  

Understanding the gender stereotypes that underlie states’ legislative choices—together with 
policies, programmes, court decisions and more—, and the undeniable harm that they cause, would 
allow us to build frameworks based on non-stereotyped identities. The work of the treaty monitoring 
bodies plays an important role, and will inform the analysis that follows in Chapters VIII and IX.        

Chapter VIII 

In this Chapter, I critically analyse the legislative discourse around the abortion law in the Uruguayan 
Parliament, in order to draw out the way that the pregnant woman seeking abortion is constructed 
within these debates. The aim of this chapter was to enquire whether the Uruguayan abortion law 
hinges on the existence of generalised views or preconceptions concerning the attributes or 
characteristics that are (or should be) possessed by, or the roles that are (or should be) performed 
by, women and men respectively, and if it therefore breaches its obligations at an international level, 
as analysed in Chapters VI and VII.   

I show in this chapter the various salient images that emerge from the parliamentary debates. Women 
that seek to terminate their pregnancies are presented in the parliamentary discussions and the law 
as victims, and as selfish, irrational and incompetent decision makers. All these images are complex, 
layered and correspond to a large extent to the political intentions of the parliamentarians. However, 
they share the same underlying ideas: women are (and should be) naturally mothers, women are 
(and should be) naturally more capable of nurture, women are (and should be) self-sacrificial and 
prioritise community interests above their own desires. Fundamentally, they all refer to the stereotype 
that conflates womanhood and motherhood; that envisages “motherhood as women's privileged 

                                                
1220 UN Committee on the Elimination of Discrimination Against Women (CEDAW). 2009. Communication No. 

22/2009. CEDAW/C/50/D/22/2009, para. 8.15. 
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vocation or the embodiment of an authentic or natural female practice”.1221 For the proponents of the 
liberalisation of abortion, the image of women as victims is more politically compelling and morally 
palatable than the idea that abortion is an essential and normal healthcare service. 

Furthermore, the women that emerge from the parliamentary debates form a monolithic group. 
Further work is needed in order to imagine different ways in which the law can reflect on the 
necessary considerations about age, class, race and more, which is required in order to understand 
the wide range of people’s experiences in terms of abortion, and the ways in which our identities 
impact on those experiences.  

Both proponents and opponents of the reform ground their arguments in these stereotypes, and we 
can see echoes of the stereotypes in the law that emerged from the debates. The Uruguayan abortion 
law over-medicalises, paternalises, and imposes a series of very burdensome requirements on, 
women wishing to access abortion services. I show in this chapter that the persistent refusal of the 
law and political-legal discourse in Uruguay to recognise the termination of pregnancy as a decision 
that fundamentally belongs to the woman is rooted in gender stereotypes enforcing the generalised 
view that women should be mothers. Although the law undoubtedly represents a step forward, it fails 
to promote the change in cultural patterns that CEDAW requires, because it hinges on harmful gender 
stereotypes. Thus, Uruguayan abortion law is in violation of its international obligations.  

Uruguay must adopt, under Article 2(f) CEDAW, “all appropriate measures” to modify or abolish this 
law—and all laws—which hinge(s) on stereotypes. Identifying the stereotypes that underpin the 
abortion law allows us to spearhead law reform processes that “build authentic, non-essentialist, and 
dignified subjectivities”1222 and help further the cultural change required by CEDAW. Without the 
careful crafting of legislation, such laws will be complicit in perpetuating stereotypes, and will run 
counter to human rights obligations.  

Chapter IX 

This chapter shows how the parliamentary debate around the South African CTOPA relies on and 
reinforces traditional gender stereotypes. The analysis I present in this chapter unveils how MPs 
construct the female legal subject of the abortion law, concomitantly relying on and reinforcing gender 
stereotypes of women as primordially mothers, as victims, as irresponsible, and as generally 
incompetent to make decisions regarding sexuality and reproduction. When MPs discuss women as 
a category, they make claims based on statistical or even anecdotal evidence, whilst also making 
normative claims.  

This chapter also shows how, although it certainly liberalises access to abortion (in comparison to 
the previous legal regime), the CTOPA imposes subtler, more refined means of deploying power and 
controlling women’s decisions. Women’s private spheres and decisions are subjected to extensive 
examination by gynaecologists, midwives, the Ministry of Health (in the approval of facilities), and the 
police (in cases of rape). This chapter shows how the CTOPA is underpinned by the idea that abortion 
                                                

1221 Riley, D., War in the Nursery: Theories of the Child and Mother cited by Alcoff, L., Cultural Feminism versus 
Post-Structuralism: The Identity Crisis in Feminist Theory in Tuana, N., and Tong, R., eds. 1995. Feminism and Philosophy: 
Essential Readings in Theory, Reinterpretation, and Application. Boulder, p. 451. 

1222 Undurraga, V., Gender Stereotyping in the Case Law of the Inter-American Court of Human Rights in Brems, E. 
and Timmer, A., 2016. Stereotypes and human rights law. Intersentia. 
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is an area for medical control. Power is legitimised here by ‘expert’ knowledge, and it operates, no 
longer (at least partially) by means of criminalisation, but rather by surveillance, the normalisation of 
stereotyped identities, and the treatment of abortion as an exceptional event or healthcare procedure. 
Women are de-criminalised in order to be pathologised and made subject to the control not of the 
judiciary, but of ‘parallel judges’ in the medical profession.  

Importantly, both proponents and detractors of the law ground their arguments in stereotyped visions 
of what the legal subject of the abortion law is, and should be. I show in this chapter—and in Chapter 
VIII—that even laws that are passed off as liberal, and reforms that are widely welcomed, may not 
be in line with human rights in the long run, as they fail to foster the cultural change required by the 
CEDAW. The images of women as victims still remain more politically compelling and morally 
palatable than the idea that abortion is an essential healthcare service and that women should be 
able to make autonomous decisions about their own lives and sexual and reproductive health. Those 
advocating for the liberalisation of abortion laws in line with human rights standards are faced with 
the dilemma posited by the use of the principled but risky argument, and the less palatable but safer 
one.1223 Whilst appealing to dominant stereotypes of women may be more politically convincing, this 
chapter may serve as a warning about the dangers of institutionalising ideas of women as victims in 
need of protection. 

It is important to note that I am not arguing that women cannot be victims, irrational or irresponsible 
beings. Nonetheless, whilst these markers may accurately reflect specific women’s living realities, 
they do not represent the wide range of experiences and identities of women that have abortions. 
The macro narratives invoked in parliamentary debates typically reflect the evaluations made of 
women’s perceived degree of deviance from ‘culturally acceptable roles or behaviour’, particularly 
motherhood. This not only limits women’s experiences to archetypal constructions, preventing their 
construction as complex, layered subjects, but builds their identities in relation to the degree of 
deviance (or defiance) of a ‘mandate’ to which they may not subscribe in the first place. The politically 
expedient silence, from both proponents and opponents, regarding the positive experiences of 
women having abortions, further stigmatises the procedure, women and providers.1224 Furthermore, 
I show in this chapter that the reduction of the experiences of women to these stereotyped ideas is 
not neutral; it has rhetorical value. It helps MPs to construct and justify a model of surveillance and 
control of women’s decisions. As such, they must be dismantled. 

Based on the framework discussed in Chapter VI and explained in the introductory section, this 
chapter argues that the obligation to undertake legal reform is a crucial component of the systematic 
strategy needed to eradicate gender stereotypes. The guiding line of enquiry in this chapter is 
informed by the fact that our “oversimplified assumptions”, as UN Women calls gender 

                                                
1223 Hendricks, J.S., 2010. Converging Trajectories: Interest Convergence, Justice Kennedy, and Jeannie Suk's the 

Trajectory of Trauma. Columbia Law Review. Sidebar, 110, p. 63. 
1224 I use the term ‘provider’ here in order to encompass both ‘traditional’ methods of provision (in a clinical setting, 

by doctors) and alternative forms, such as ‘accompaniment’. Feminist networks in Latin America use the term 
‘accompaniment’, rather than ‘provision’, to emphasise the supporting, rather than supervisory, role of service provision in 
SMA, rooted in the belief that people have a fundamental right to make decisions about their own bodies and to act on those 
decisions. See Erdman, J.N., Jelinska, K., and Yanow, S., 2018. Understandings of self-managed abortion as health 
inequity, harm reduction and social change. Reproductive Health Matters, 26(54), pp. 1-7. 
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stereotypes1225, about how people are and how people should be, are often written into laws. 
However, recognising that the law has this power brings forth its potentially transformative role. In 
the words of South African Justice, Albie Sachs, “[t]he law may not automatically and of itself 
eliminate stereotyping and prejudice. Yet it serves as a great teacher, establishes public norms that 
become assimilated into daily life and protects vulnerable people from unjust marginalization and 
abuse. It needs to be remembered that not only the courts are responsible for vindicating the rights 
enshrined in the Bill of Rights”.1226 

Central messages and key recommendations 
The crux of the findings of this thesis is that the hegemonic legal narrative of abortion is fundamentally 
anti-abortion. In Chapters IV and V I showed that, even in liberal settings, women may have abortions 
only when given permission by the state apparatus, and that requires the involvement of one or more 
medical doctors (and other professionals). Indeed, within the discourse analysed in Chapters VIII and 
IX, abortion is always in some sense ‘wrong’; abortion is—for both supporting and opposing 
parliamentarians—an exceptional decision, one that is taken in desperation, or selfishly; or, it is a 
decision that women are not properly equipped to make of their own accord.   

As I show in Chapters I, II, III, VI and VII, international human rights law demands that this narrative 
must be dislodged. How do we do that? By decriminalising, de-medicalising and building on non-
stereotyped narratives. Taking human rights seriously allows me to propose the following 
recommendations in terms of the domestic regulation of abortion: de-criminalise, de-medicalise and 
de-stereotype.  

De-criminalise 

Firstly, Chapters I and II show that, without a doubt, states’ human rights obligations demand the de-
criminalisation of abortion. The call for de-criminalisation—now clearly delineated by the treaty 
monitoring bodies—can be traced back to the 1970s, when feminist and women’s rights organisations 
worldwide called for the complete repeal of laws criminalising abortion, using the strategy to “out” 
their own abortion experiences.1227 They used ‘self-incrimination’ campaigns, in which they exposed 
themselves to criminalisation in an act of civil disobedience. These types of campaigns are still used 
today, to convey the commonality of abortion as an experience amongst women, and as a claim to 
dignity in defiance of the laws in force.  

Taking human rights seriously in the context of abortion means that the destruction of an embryo or 
foetus—either self-induced, or requested by the pregnant person—would no longer form an 
independent reason for criminal sanction.1228 Chapter I analyses the clear stance taken by GC 22, 

                                                
1225 UN Women, 2011. Countering Gender Discrimination and Negative Gender Stereotypes: Effective Policy 

Responses. Available at <http://www.unwomen.org/en/news/stories/2011/7/countering-gender-discrimination-and-
negative-gender-stereotypes-effective-policy-responses>. Accessed 17 Jun 2016. 

1226 Minister of Home Affairs v Fourie (n 27) para. 138. See generally, Vos, P. and Barnard-Naude, J., 2010. 
Disturbing heteronormativity: the 'queer' jurisprudence of Albie Sachs. Southern African Public Law, 25(1), pp. 209-234. 

1227 Siegel, R., The constitutionalization of abortion in Cook, R.J., Erdman, J.N. and Dickens, B.M. eds., 
2014. Abortion law in transnational perspective: cases and controversies. University of Pennsylvania Press. 

1228 This argument has been put forward by many others before. See for example, Sheldon, S., 2015. The 
decriminalisation of abortion: An argument for modernisation. Oxford Journal of Legal Studies, 36(2), pp. 334-365. 
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affirming that states are under an “immediate obligation” to eliminate discrimination against 
individuals and groups, and to guarantee their equal SRHR.1229 The GC outlines that the realisation 
of women’s rights and gender equality requires states to repeal or reform any discriminatory laws, 
policies, and practices1230, and to expressly list laws that criminalise or restrict abortion as examples 
that must be repealed.1231 The recently adopted General Comment 36 follows a similar line, asserting 
that states should not regulate abortion in a manner that forces women to resort to unsafe abortion, 
and considering as examples of laws that need to be revised in light of this criteria, “measures such 
as criminalizing pregnancies by unmarried women or apply criminal sanctions against women and 
girls undergoing abortion or against medical service providers assisting them in doing so”.1232 Chapter 
II shows that, in the context of the UPR, recommending states repeatedly advocated for the de-
criminalisation of abortion, and there are recommendations calling for the immediate release of 
women and girls incarcerated for abortion, and the removal of their criminal records.1233 Regional 
bodies, such as the African Commission on Human and Peoples’ Rights (ACHPR), have been very 
active in this regard as well. In January 2016, the ACHPR called for the de-criminalisation of abortion 
across Africa, in line with the Maputo Protocol, and it renewed that call in January 2017, making 
waves across the region.1234 

Secondly, such obligation to de-criminalise is not limited to certain grounds and does not differentiate 
between self-managed or procured abortion; and it certainly does not subject de-criminalisation to 
compliance with a series of very burdensome steps. As we saw in Chapters IV and V, both the 
Uruguayan and South African models for liberalisation of abortion reflect not a de-criminalisation of 
the procedure, but an affirmation of it as a crime, except in certain circumstances. Despite being 
considered ‘good laws’ under both the Uruguayan and South African regimes, abortion remains an 
issue that belongs within the terrain of the most onerous and draconian of state powers. The ‘gate-
keeping’ role of doctors, the mandatory counselling and biased provision of information, and other 
burdensome requirements confirm this. Abortion remains, both legally and conceptually, within a 
category of criminalised acts for which the law makes occasional exceptions. Effectively, the risk of 
criminal sanctions remains a very prominent feature of the abortion laws; evidence from the ground 
indicates that women—even within a much more liberal regime—still procure and obtain unlawful 
abortions, and are being prosecuted and imprisoned on this basis.1235 

                                                
1229 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 

Reproductive Health. E/C.12/GC/22., para. 34. 
1230 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 

Reproductive Health. E/C.12/GC/22., para. 28. 
1231 UN Committee on Economic, Social and Cultural Rights. 2016. General Comment No. 22. Right to Sexual and 

Reproductive Health. E/C.12/GC/22., paras. 28, 34, 40, 49 (a) and (e). 
1232 UN Human Rights Committee. 2018. General Comment 36 Article 6: Right to Life. CCPR/C/GC/36. 
1233 Recommendation to El Salvador, Universal Periodic Review, 2nd Cycle, Session 20. Available at 

<https://www.upr-info.org/database/>. Accessed 08 Feb 2018. 
1234 Berer, M., 2017. Abortion law and policy around the world: in search of decriminalization. Health and Human 

Rights, 19(1), p. 13. 
1235 Pickles, C., 2017. Self-induced abortion in South Africa and Section 10 of the Choice on Termination of 

Pregnancy Act 92 of 1996. South African Journal on Human Rights, 33(3), pp. 496-506.  
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Thirdly, singling out abortion as an issue that merits criminal sanctions (unless done under heavy 
state supervision) contributes to the stigma attached to the procedure. As noted by Cook—the impact 
of criminalisation of abortion can be measured quantitatively (by maternal mortality rates or the 
numbers of women, providers and others imprisoned or prosecuted for abortion), and qualitatively 
(through the examination of the stigmatising harms that aborting women suffer).1236 Women’s unique 
and heightened culpability (suggesting greater wrongdoing1237) shows the unique manner in which 
the mother stereotype operates: as a prescriptive stereotype. Access to abortion is to be restricted, 
to ensure that pregnant women embrace their stereotyped role of motherhood.1238 

Having said this, the call for de-criminalisation requires a more nuanced and contextualised analysis. 
Women, worldwide, are subjected to criminal sanctions on these—and many other grounds—, so the 
call for de-criminalisation requires us to first identify the multiple ways in which abortion—and 
activities related to it—are subjected to criminal law. It requires us to repeal laws—such as the 
Uruguayan and South African laws—that criminalise self-managed abortion, harm to the foetus, or 
disposal of pregnancy tissue, or the obtaining or helping of someone else to obtain abortion-inducing 
medication.  

Decriminalising abortion does not mean that abortion would be left in a legal vacuum. Abortion would 
be treated by the law as one of the many components of pregnancy management and, as such, 
regulated as any other area of healthcare, remaining subject to the same range of criminal, civil, 
administrative and disciplinary regulations that apply to any other healthcare service or procedure. 
There is no doubt as to what makes an abortion “safe”: when it is available at the woman’s request, 
and is universally affordable and readily accessible.1239 This requires us to focus law and policy 
making efforts on best practice in service delivery, the training of providers, development and 
application of evidence-based guidelines, and the application of existing law to deal with any 
dangerous or negligent practices. Specifically, this should mean that criminal sanctioning remains 
available where terminations involve a serious harm to the woman concerned; that is, whenever there 
is any form of violence, coercion or discrimination.  

De-medicalise 

Chapters IV, V, VIII and IX show that CTOPA and the Uruguayan abortion law reflect a model of care 
where all power and knowledge are presumed to reside with the trained healthcare provider. The de-
medicalisation I recommend here requires abortion to be understood as one of the various integral 
components of pregnancy management, rather than being presented as the ‘wrong’, somewhat 
exceptional, choice. 

                                                
1236 Cook, R.J., Stigmatized meanings of criminal abortion law in Cook, R.J., Erdman, J.N. and Dickens, B.M. eds., 

2014. Abortion law in transnational perspective: cases and controversies. University of Pennsylvania Press. 
1237 Urrundaga, V., Proportionality in the Constitutional Review of Abortion Law in Cook, R.J., Erdman, J.N. and 

Dickens, B.M. eds., 2014. Abortion law in transnational perspective: cases and controversies. University of Pennsylvania 
Press. 

1238 Siegel, R.B., 2006. Sex equality arguments for reproductive rights: their critical basis and evolving constitutional 
expression. Emory Law Journal 56, p. 815. 

1239 Berer, M., 2017. Abortion law and policy around the world: in search of decriminalization. Health and Human 
Rights, 19(1), p. 13. 
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Abortion laws—such as the Uruguayan and South African ones—were created to regulate abortion 
within healthcare systems, and are based on the assumption that safe services can only happen 
under the control of trained healthcare providers. As noted by Yamin, “[t]he biomedical paradigm is 
so entrenched in both research and training of physicians and other health professionals, as well as 
in public discourse about health, that it is widely taken for granted”.1240 As I show with the case 
studies, these laws de-criminalised abortions obtained under state surveillance in the form of medical 
intervention.  

This involvement is problematised in two ways in this thesis. On the one hand, it shows that the law—
rather than recognising women’s agency in their reproductive decisions—posits doctors in a gate-
keeping role: they have the power to grant an abortion.1241 As noted by Skuster, recently reformed 
laws criminalise women who have abortions without the involvement of healthcare professionals.1242 

Under most of the recently adopted laws, medical doctors retain authority—in various degrees—over 
women’s decisions. Nearly every abortion law adopted since the 90s requires that a specified 
healthcare professional be involved in the abortion decision.1243 Indeed, that is the case for both the 
domestic legislations—Uruguay and South Africa—analysed in this thesis. This is worsened by two 
factors. Firstly, evidence from the ground shows that doctors routinely display paternalistic, 
disciplinary, or condemnatory attitudes towards women seeking abortion services1244, practising 
forms of “civil disobedience”1245 and resisting application of the law by using “conscientious objection” 
as an all-encompassing opportunity for non-participation in abortion services.1246 Secondly, the over-
medicalisation of abortion not only clashes with the obligation of states to eradicate barriers, but also 
reflects and promotes very stereotyped ideas about women that seek to terminate their pregnancies. 
The number of consultations, and the degree of involvement the law requires “constructs women as 
emotionally vulnerable and medically ignorant”1247, which is diametrically opposed to the “scientific, 
rational and objective”1248 stance of the medical profession. My analysis shows that both laws deploy 
a form of “medically approved autonomy idea”—in the words of Bader Ginsburg—that implies that 
abortion is not based on a woman’s rights, but on whether a doctor says she needs a procedure.1249 
My analysis of the parliamentary debates preceding the South African CTOPA and the Uruguayan 
abortion law shows how even positive reforms are still detrimental to women in the long run. In this 

                                                
1240 Yamin, A.E., 2008. Will we take suffering seriously? Reflections on what applying a human rights framework to 

health means and why we should care. Health and Human Rights, 10(1), pp. 45-63. 
1241 Halliday, S., 2016. Autonomy and pregnancy: a comparative analysis of compelled obstetric intervention. 

Routledge, p.172. 
1242 Skuster, P., 2017. How Laws Fail the Promise of Medical Abortion: A Global Look. Georgetown Journal of 

Gender and the Law, 18, p. 379. 
1243 Skuster, P., 2017. How Laws Fail the Promise of Medical Abortion: A Global Look. Georgetown Journal of 

Gender and the Law, 18, p. 379. 
1244 Labandera, A., Gorgoroso, M. and Briozzo, L., 2016. Implementation of the risk and harm reduction strategy 

against unsafe abortion in Uruguay: From a university hospital to the entire country. International Journal of Gynaecology 
& Obstetrics, 134(S1), pp. S7-S11. 

1245 See Cabal, L., Olaya, M.A., and Robledo, V.M., 2014. Striking a balance: conscientious objection and 
reproductive health care from the Colombian perspective. Health and Human Rights, 16(2), pp. E73-83. 

1246 Harries, J., Cooper, D., Strebel, A., and Colvin, C.J., 2014. Conscientious objection and its impact on abortion 
service provision in South Africa: a qualitative study. Reproductive Health, 11(1), p. 16. 

1247 Mahowald, M.B., 1987. Sex‐Role Stereotypes in Medicine. Hypatia, 2(2), pp. 21-38. 
1248 Halliday, S., 2016. Autonomy and pregnancy: a comparative analysis of compelled obstetric intervention. 

Routledge, p. 212. 
1249 Ginsburg, R.B., 1984. Some thoughts on autonomy and equality in relation to Roe v. Wade. The North Carolina 

Law Review, 63, p. 375. 
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case, an ostensibly liberalising model effectively codified ideas of women requiring ‘permission’ for 
their reproductive decisions from medical professionals. 

On the other hand, self-managed abortion (self-sourcing of the abortion medicines mifepristone and 
misoprostol, or misoprostol alone), followed by self-use of the medicines (including self-management 
of the abortion process outside of a clinical context) has been implicated as a cause of decline in 
severe abortion-related morbidity and mortality.1250 Indeed, as Erdman, Yanow and Jelinksa state, 
“there is no reason why anyone should suffer or die in seeking to end an unwanted pregnancy given 
that abortion is one of the safest medical procedures when conditions allow for it”.1251 There is 
extensive evidence that mifepristone and misoprostol capsules can be self-administered to safely 
induce a discrete and non-invasive medical abortion in pregnant women up to 12 weeks of gestation 
(or even up until the 14th week).1252 Research shows that self-managed abortion with pills is very 
effective, safe and acceptable, reduces visits to the clinic—hence the burden on women and 
services—, and does not require specific training or specialisation, expanding the range of personnel 
that can prescribe the drugs.1253 As we saw in Chapter IV, in the case of Uruguay during the period 
2012-2014, 98.8% of abortions were carried out with pills and managed by women themselves at 
home.1254 This defies any reason for its criminalisation, and definitely confronts the overmedicalised 
model proposed by the South African CTOPA and Uruguayan abortion law.  

De-stereotype: build on non-stereotyped identities 

Cook and Cusack conclude their seminal work on gender stereotyping by extending an invitation to 
use the understanding of stereotypes to break free from our own social and cultural conditioning.1255 
This research accepted the invitation, and explored the different stereotyped images that underlie 
the South African CTOPA and Uruguayan abortion law, in an effort to ‘name’ the stereotypes that 
need to be eradicated.  

The central findings of Part II of this thesis are that abortion laws reflect and reinforce hegemonic 
gender stereotypes. That is, the analyses of the law and parliamentary debates that preceded the 
laws show that the debates and adopted text of the laws codify harmful gender stereotypes. As noted 
by Zampas and O’Connell, stereotypes operate to ignore women's abilities, needs, characteristics, 
wishes, and circumstances, in ways that strip them of their agency and individuality, deny them their 
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abortion in the implementation of the law on voluntary termination of pregnancy in Uruguay. International Journal of 
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reproductive rights, and reinforce gender hierarchies.1256 Indeed, as I show in Chapters VIII and IX, 
the macro narratives invoked in the parliamentary debates typically reflect evaluations made of the 
women’s perceived degree of deviance from ‘culturally acceptable roles or behaviour’, particularly 
motherhood. This not only limits women’s experiences to the three archetypal constructions (victim, 
irrational, irresponsible), preventing their construction as complex, layered subjects, but it also 
constructs their identities in relation to the degree of deviance from a ‘mandate’ that they may not 
subscribe to in the first place. Recognising that the law has this power brings forth its potentially 
transformative role in the sense that the law can “contribute more fully to social dialogue about what 
it means to be human”.1257 It is important, then, that we focus on people’s real experiences in 
accessing abortion, rather than reducing them to generally negative and stigmatising meanings.  

Final considerations 
The endeavour to ‘take human rights seriously’ in the context of abortion means rereading these laws 
through a human rights lens. A major component of this quest is the much-needed change in 
experiences that we choose to put the spotlight on, and their reconceptualisation as human rights 
violations. As I discussed in the first section of this conclusion, this means that ‘reducing maternal 
mortality’ is no longer sufficient for an abortion law to be a ‘good law’. It also means that we need to 
challenge the human rights language itself, which remains constrained by the need to ‘reduce unsafe 
abortion’, rather than asserting in affirmative terms the conceptualisation of safe abortion under 
human rights. The work of ‘taking human rights seriously’ requires understanding the ‘requirements’ 
set by the laws as barriers, and the framing and images underlying the laws as gender stereotypes 
in need of legal redress. It requires the abandonment of concepts like ‘abortion tourism’, and 
understanding that forcing a woman to travel to access crucial healthcare services is not only 
discriminatory but amounts to inhuman and degrading treatment. It demands that we question why it 
seems ‘normal’ or ‘logical’ to require ‘reflection periods’ for the decision to terminate, but not to 
continue a pregnancy. By critically analysing the ‘requirements’ set by the laws, and the stereotypes 
that emerge from the parliamentary debate, I unveiled the myriad of human rights violations that often 
go unseen when the analysis is limited to whether the law reduces (or not) death rates for unsafe 
abortion. The most important contribution of this thesis is the effort to change these understandings.   

I show how the construction of categories of women seeking abortions in the parliamentary debate 
have concrete consequences upon being codified in the law, and how they ultimately hinder access 
to abortion. As West notes, these “concrete consequences” are not constructed, “they're felt, they're 
very real”.1258 They informed the lawmakers’ decisions to design draconian laws, providing 
burdensome requirements and “deterrent” hurdles, they impacted the doctors’ decision to postpone 
surgery that would enable LC1259 to walk and have a dignified life, and they ultimately impact doctors’ 
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paternalistic attitudes towards women seeking abortions.1260 These experiences are part of women’s 
trajectories to abortion care, and are not ‘natural side-effects of being a woman’, but shortcuts to 
grave human rights violations. 

Finally, a key finding of this thesis is the politically expedient silence, from both proponents and 
opponents, about the positive experiences of women having abortions. Limiting people’s abortion 
experiences to those of suffering or victimhood further stigmatises abortion, the women who have an 
abortion, and those who provide it. It obscures the fact that abortion is a common, normal life 
experience, and that people are not only not regretting their abortions but are even seeing them as 
empowering experiences, as “strategic life choices which are critical for people to live the lives they 
want”.1261 It is important that we focus on people’s real abortion trajectories, thus allowing us to zoom 
in on people’s unique life experiences and context, which opens up a space in which an individual 
can—at the very least—be seen and treated as more than a particular stereotyped identity category. 
This allows us to move away from the monolithic homogenous categories of people constructed by 
the law, and engage with the full range of women’s experiences and the identities that define them. 
Thus, it is definitely time that we start—as Christine Littleton explains—“with the very radical act of 
taking women seriously, believing that what we say about ourselves and our experience is important 
and valid, even when (or perhaps especially when) it has little or no relationship to what has been or 
is being said about us”.1262 Let us start then by refocusing the analytical gaze and moving the lived 
experiences of people having abortions from the margins to the centre.  

 

  

                                                
1260 See UN Committee on the Elimination of Discrimination Against Women. 2010. LC v Peru, Communication No. 

22/2009 (4 Nov 2011). CEDAW/C/46/D/18/2008; UN Human Rights Committee. 2017. Whelan v Ireland, Communication 
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Samenvatting  

Abortus is een veel voorkomende en relatief veilige ervaring. Wereldwereld eindigt 40% van de 
onbedoelde zwangerschappen in een abortus en bijna een op de vier Amerikaanse vrouwen (23.7%) 
heeft een abortus voor haar vijfenveertigste.1263 Veilig uitgevoerde abortussen brengen zeer weinig 
risico’s met zich mee.1264 Echter, na vele decennia van hevige discussie blijft abortus een breed 
gereguleerd en een onmiskenbaar gestigmatiseerde ervaring. Wereldwijd hebben landen vanuit 
juridisch perspectief verschillend gereageerd op abortus, variërend van de volledige criminalisering 
van abortus tot de regulering van de procedure als een gezondheidskwestie.1265 Deze ‘overvloed van 
complexe wetgeving en beperkingen omtrent abortus’ – in de woorden van Marge Berer -, wordt 
vanuit juridisch en volksgezondheids-perspectief als onzinnig beschouwd.1266 Wat betekenen deze 
wetten vanuit mensenrechten-perspectief?  

Aan de hand van de internationale mensenrechten-kader biedt deze dissertatie een kritische analyse 
van de nationale regulering van abortus. Deze analyse houdt zich bezig met de “instrumentele en 
constructieve” benaderingen van de wet, voor zover de wet van invloed is op zowel seksueel genot 
als reproductieve gezondheid (door de toegang tot abortus te beperken), alsmede met de regulering 
van de procedure voor zover die de stereotype rollen van vrouwen in de samenleving bevordert. 
Deze analyse behoeft ook een beschouwing van mensenrechten in hun duale rol: als regulering van 
de macht van Staten (als een beperking op en kader voor de wetgevende keuzes van staten op 
abortus), en als een uitdaging voor de denkprocessen die ongelijkheden drijven (de uitroeiing van 
gender stereotypen, zoals weerspiegeld in en bestendigd door abortuswetgeving). 

De structuur van deze dissertatie weerspiegelt de hierboven beschreven dualiteit. In Deel I leg ik de 
nadruk op het analyseren van abortuswetgeving in haar instrumentele rol, waarbij het normatieve 
kader van het recht op gezondheid wordt gebruikt om te beoordelen of (en in hoeverre) staten hun 
wetgeving in overeenstemming hebben gebracht met hun internationale verplichtingen. Vervolgens 
bestudeert Deel II abortuswetgeving in haar constructieve rol, toegespitst op de constructie van het 
rechtssubject en een nadruk op (en doordringen van) stereotype denkbeelden. Deze aanpak maakt 
duidelijk of, en hoe, een bepaling die geaccepteerd is als een ‘goede abortuswet’ in werkelijkheid 
mogelijk onvoldoende nuttig en betrouwbaar is voor mensenrechtenbescherming. De twee 
casestudies in het onderzoek – Zuid-Afrika en Uruguay – zijn op basis hiervan geselecteerd.   

Deel I begint met een analyse van de evolutie van seksuele en reproductieve gezondheid en rechten, 
in het kader van internationale mensenrechten (International Human Rights Law). Hoofdstuk I 

                                                
1263 Zie data for 2010-2014 in Sedgh, G., Bearak, J., Singh, S., Bankole, A., Popinchalk, A., Ganatra, B., Rossier, 

C., Gerdts, C., Tunçalp, Ö., Johnson Jr, B.R., and Johnston, H.B., 2016. Abortion incidence between 1990 and 2014: global, 
regional, and sub regional levels and trends. The Lancet, 388(10041), pp. 258-267.  

Shah, I. and Åhman, E., 2004. Age patterns of unsafe abortion in developing country regions. Reproductive Health 
Matters, 12(sup24), pp. 9-17.  

Jones, R.K. and Jerman, J., 2017. Population group abortion rates and lifetime incidence of abortion: United States, 
2008–2014. American Journal of Public Health, 107(12), pp. 1904-1909. 

1264 World Health Organization, 2012. Safe abortion: technical and policy guidance for health systems. 2nd Edition. 
World Health Organization.  

1265 Berer, M., 2017. Abortion law and policy around the world: in search of decriminalization. Health and Human 
Rights, 19(1), p. 13. 

1266 Berer, M., 2017. Abortion law and policy around the world: in search of decriminalization. Health and Human 
Rights, 19(1), p. 13. 
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positioneert de evolutie van deze rechten in de vorm van een ontwikkeling die drie modellen omhelst, 
of manieren om het onderwerp te zien, die variëren van: 1) bevolkingscontrole enerzijds en 
mensenrechten anderzijds; 2) demografische competentie versus overheidsprerogatieven; en 3) 
rechten van echtparen tegenover een universeel recht. Dit hoofdstuk toont aan dat juridische 
vooruitgang noch lineair noch begrijpelijk is zonder zorgvuldig het geheel waarvan het deel uitmaakt 
te overwegen. Het laat daarnaast de sterke invloed van verschillende krachten zien – religieuze 
entiteiten en conservatieve staten – die systematisch het recht op abortus belemmeren in het kader 
van de VN, ondanks de verwoestende gevolgen van onveilige abortus op het echte leven. Nog 
belangrijker is dat ik laat zien dat toen het abortusonderwerp in de internationaal mensenrechten-
kader geïntroduceerd werd, dit niet was bedoeld om vruchtbaarheid te reguleren of gezien werd als 
een legitiem aspect van reproductieve gezondheidszorg, maar als iets wat voorkomen diende te 
worden, iets wat altijd op de of andere manier ‘fout’ was.1267 Dit is een baanbrekende uitkomst van 
deze dissertatie.    

Hoofdstuk II laat zien hoe Staten zelf hun internationale verplichtingen voor wat betreft abortus – in 
het kader van de VN Universele Periodieke Review (UPR) – hebben geïnterpreteerd. Zoals 
aangetoond in Hoofdstuk I, leiden seksuele en reproductieve gezondheid en rechten tot een serieuze 
controverse en lijkt het debat steeds meer gepolariseerd. Dit hoofdstuk betoogt dan ook dat de aard 
van het UPR-proces – dat als doel heeft om ‘niet-confronterend’ en ‘niet-gepolitiseerd’ over te komen 
– maakt dat het UPR een ideaal forum is om te beoordelen of staten hun verplichtingen op het terrein 
van abortus serieus nemen.  

Hoofstuk III gaat in op de verschillende wijzen waarop seksuele en reproductieve gezondheid en 
rechten – waaronder abortus – zijn opgenomen in nationale grondwetten wereldwijd. Hoewel men 
voorzichtig moet zijn met een interpretatie van de wijze waarop  grondrechten naar nationaal beleid 
worden vertaald, geeft dit hoofdstuk inzicht in bestaande grondwettelijke teksten, die toekomstige 
wetgevers en overheden kunnen gebruiken in hun wetgevingsprocessen ter realisering van het recht 
op seksuele en reproductieve gezondheid.   

De hoofdstukken IV en V analyseren kritisch de abortuswetgeving van Uruguay en Zuid-Afrika en 
tonen aan dat deze landen – ondanks de lof die zij op internationaal niveau  hebben gekregen voor 
het aannemen van liberalere abortusregulering – tekortschieten met het aannemen van een 
wetgevend kader ter waarborging van de internationaal gegarandeerde mensenrechten.  

In plaats een nadruk op de wet als instrument voor de externe regulering van gedragingen, werkt 
deel II met de zogenaamde “interne categorie van betekenis”. Het analyseert wetgeving vanuit de 
bijdrage die zij levert aan de constructie van "aanvaardbaar" of "mogelijk" in de gedachten van 
mensen.1268 Vervolgens analyseert Deel II de geselecteerde abortuswetgeving vanuit staatsrechtelijk 
perspectief, in de zin van hun “betekenis gevende kracht”.1269 Deel II begint met het onderzoeken 
van de reikwijdte en de strekking van de verplichting om gender stereotypen uit de nationale 

                                                
1267 Berer, M., The Cairo ‘compromise’ on abortion and its consequences for making abortion safe and legal in 

Reichenbach, L. and Roseman, M. eds., 2011. Reproductive health and human rights: the way forward. University of 
Pennsylvania Press.  

1268 Burris, S., 2002. Introduction: Merging law, human rights, and social epidemiology. The Journal of Law, Medicine 
& Ethics, 30(4), pp. 510-521. 

1269 Sarat, A. and Kearns, T.R. eds., 2009. Law in everyday life. University of Michigan Press. 
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wetgeving te weren. Hoofdstuk VI bestudeert het werk van het CEDAW-Comité, om zo de wijze 
waarop dit Comité de verplichtingen uit de artikelen 2(f) en 5 van CEDAW interpreteert, te analyseren. 
De geanalyseerde overkoepelende thema’s in dit hoofdstuk zijn het vermogen en de verplichting van 
nationaal en internationaal recht en van betrokken actoren om de negatieve effecten van gender-
stereotypen en discriminatie in nationaal recht te elimineren. De uitwerking van gender-stereotypen, 
uitgevoerd door verschillende VN-lichamen, biedt een werkbaar kader om nationale wetgeving van 
dichtbij te onderzoeken. Deze bevinding kan ons helpen om van een ambitieus doel concreet over 
te gaan naar een hervormingsagenda. De bevinding van dit (en het volgende) hoofdstuk zijn dus niet 
alleen een conceptueel instrument voor analyse, maar ook een voorschrijvend middel voor actie.  

Hoofdstuk VII vormt een verdere uitwerking van de in hoofdstuk VI geanalyseerde verplichtingen, die 
specifiek betrekking hebben op het onderwerp abortus. In toenemende mate hebben VN-organen 
die toezicht houden op het belang van gender stereotypen voor het genot van de mensenrechten, in 
het bijzonder met betrekking tot abortusrechten, zich beziggehouden met het belang van gender 
stereotypen. Aan de hand van het werk van de mensenrechtenorganen, zoals verwoord in zowel 
algemene opmerkingen als individuele communicatie, verfijnt dit hoofdstuk het kader dat als leidraad 
zal dienen voor de volgende hoofdstukken. 

De Hoofdstukken VIII en IX analyseren het wetgevende discours rond abortuswetgeving in het 
Uruguayaanse en Zuid-Afrikaanse parlement om te laten zien hoe een zwangere vrouw die een 
abortus wenst, in deze debatten wordt geconstrueerd. Het doel van dit hoofdstuk is na te gaan of 
abortuswetgeving afhankelijk is van het bestaan van algemene opvattingen of vooroordelen over de 
eigenschappen of kenmerken die respectievelijk vrouwen en mannen bezitten1270 (of zouden moeten 
bezitten), of van de rollen die zij vervullen (of zouden moeten vervullen), en of Staten derhalve hun 
internationale verplichtingen schenden, zoals geanalyseerd in de Hoofdstukken VI en VII.  

De in de Hoofdstukken VIII en IX uitgevoerde analyses – het laten zien van de verschillende 
stereotypen die ontstaan en ingebed zijn in de Uruguayaanse en Zuid-Afrikaanse abortuswetten – 
stelt ons in staat om over te stappen van "ongekende schadelijke ervaringen” naar “juridisch kenbare 
misstanden die verhaal eisen".1271 Deze hoofdstukken tonen aan dat de Uruguayaanse en Zuid-
Afrikaanse wetgeving gebaseerd is op ontoelaatbare genderstereotypen, als gevolg waarvan deze 
landen hun mensenrechten-verplichtingen om culturele veranderingen in de richting van gelijkheid te 
bevorderen en schadelijke genderstereotypen uit te bannen, niet nakomen. 

De kern van de bevindingen van deze dissertatie is dat het hegemoniale juridische verhaal van 
abortus fundamenteel anti-abortus is. In de Hoofdstukken IV en V wordt aangetoond dat vrouwen, 
zelfs in een liberale setting, alleen abortus mogen ondergaan met toestemming van het 
staatsapparaat, en dat dit betrokkenheid vereist van een of meer artsen (en andere professionals). 
In het discours dat in de hoofdstukken VIII en IX wordt geanalyseerd, is abortus in zekere zin altijd 
'verkeerd': abortus – voor zowel parlementariërs die voor of tegen zijn – is een uitzonderlijke 

                                                
1270 Zowel het analysekader (CEDAW) als de nationale abortuswetgeving werken op basis van twee afzonderlijke, 

verschillende en vaak tegengestelde categorieën: "vrouwen" en "mannen". Hoewel de analyse de problematische aard van 
dit onderscheid erkent (stevig verankerd in een statische cis hetero normatieve gender binaire) is de analyse beperkt tot 
en door een dergelijke categorisering. 

1271 Cook, R. and Cusack, S., 2011. Gender stereotyping: transnational legal perspectives. University of 
Pennsylvania Press, p. 39. 
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beslissing, die in wanhoop of egoïsme wordt genomen. Soms wordt het zelfs gezien als een 
beslissing die vrouwen niet uit zichzelf kunnen nemen omdat ze daartoe onvoldoende zouden zijn 
toegerust.  

Zoals blijkt uit de Hoofdstukken I, II, III, VI en VII, vereist het internationale mensenrechtenkader dat 
deze benadering wordt losgelaten. Hoe doen we dat? Door te decriminaliseren, te de-medicaliseren 
en door voort te bouwen op niet-stereotype benaderingen. In het licht van mensenrechten, doe ik 
aldus de volgende aanbevelingen met betrekking tot de nationale regulering van abortus: 
decriminalisering, de-medicalisering en de-stereotypering.  

De centrale bevindingen van Deel II van deze dissertatie zijn dat abortuswetten de hegemoniale 
genderstereotypen weerspiegelen en versterken. Dat wil zeggen, analyses van de wetten en van de 
parlementaire debatten die eraan voorafgingen, tonen aan dat de debatten en de aangenomen 
wetten schadelijke genderstereotypen weerspiegelen. Zoals Zampas en O'Connell opmerkten, 
negeren stereotypen de capaciteiten, behoeften, kenmerken, wensen en omstandigheden van 
vrouwen op een wijze die vrouwen van hun keuzevrijheid en identiteit berooft, vrouwen hun 
reproductieve rechten ontneemt en de genderhiërarchie versterkt.1272 Zoals blijkt uit de hoofdstukken 
VIII en IX, weerspiegelen de verhalen die in de parlementaire debatten worden aangehaald, 
doorgaans evaluaties van de mate waarin een vrouw afwijkt van 'cultureel aanvaardbare rollen of 
gedragingen', met name in verband met het moederschap. Dit beperkt de ervaringen van vrouwen 
niet alleen tot de drie archetypische constructies (als slachtoffer, irrationeel of onverantwoordelijk), 
waardoor hun constructie als complexe, gelaagde onderwerpen wordt voorkomen, maar het 
construeert ook hun identiteit in relatie tot de mate van afwijking van een 'mandaat' waar ze zich in 
de eerste plaats niet bij aansluiten. Erkennend dat het recht deze macht heeft, brengt het zijn in 
potentie transformerende rol naar voren, in die zin dat het recht "vollediger kan bijdragen aan de 
sociale dialoog over wat het betekent om mens te zijn".1273 Het is dus belangrijk dat we ons richten 
op de werkelijke ervaringen van mensen met abortus, in plaats van deze ervaringen terug te brengen 
tot negatieve en stigmatiserende gebeurtenissen. 

In het algemeen draagt deze dissertatie bij aan de wetenschappelijke literatuur door 'het serieus 
nemen van mensenrechten' in de context van abortus en het herlezen van abortuswetgeving door 
een mensenrechtenlens. Een belangrijk onderdeel van deze zoektocht is de broodnodige 
verandering in ervaringen waarop we de schijnwerpers te richten, en de herinterpretatie ervan als 
mensenrechtenschendingen. Zoals in deze dissertatie is aangetoond, betekent dit dat 'het 
terugdringen van moedersterfte' niet langer voldoende is om van een abortuswet tot een 'goede wet' 
te maken. Het betekent ook dat we de taal van de mensenrechten zelf moeten bekritiseren, die 
ingeperkt blijft door de noodzaak om 'onveilige abortus terug te dringen', in plaats van de 
conceptualisering van veilige abortus in het kader van de mensenrechten in positieve zin te 
bevestigen. Het werk van 'het serieus nemen van mensenrechten' betekent dat we de 'vereisten' die 
door wetten zijn vastgelegd gaan zien als barrières, en de kaders en beelden die aan de wetten ten 
grondslag liggen als genderstereotypen die juridisch verhaal behoeven. Het vereist de afschaffing 

                                                
1272 O'Connell, C. and Zampas, C., 2018. The human rights impact of gender stereotyping in the context of 

reproductive health care. International Journal of Gynaecology & Obstetrics, 144(1), pp. 116-121. 
1273 Fagundes, D., 2001. What we talk about when we talk about persons: The language of a legal fiction. Harvard 

Law Review, 114 (6), pp. 1745-1768. 
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van begrippen als "abortustoerisme" en het inzicht dat het dwingen van een vrouw om af te reizen 
naar elders om een abortus te ondergaan niet alleen discriminerend is, maar ook neerkomt op 
onmenselijke en vernederende behandeling. Het vereist dat we ons afvragen waarom het 'normaal' 
of 'logisch' zou zijn om 'bedenktijd' te eisen voor de beslissing om een zwangerschap te beëindigen, 
maar niet om een zwangerschap voort te zetten. 

Door het kritisch analyseren van de 'eisen' die wetten stellen en de stereotypen die uit het 
parlementaire debat naar voren komen, weerspiegelt deze dissertatie de talloze 
mensenrechtenschendingen die vaak onopgemerkt blijven wanneer de analyse beperkt blijft tot de 
vraag of de wet de sterftecijfers voor onveilige abortus verlaagt (of niet). De belangrijkste bijdrage 
van deze dissertatie betreft de boodschap dat deze inzichten dienen te veranderen en de uitnodiging 
om door te gaan "met de zeer radicale daad" van het verplaatsen van de ervaringen van mensen die 
een abortus ondergaan van de marge naar het centrum. 
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