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Chapter 7

1. Research outcomes

The Dutch competition authority, the Authority for Consumers and Markets 
(ACM), can impose significant fines for infringements of the cartel prohibition. 
Once the authority has reviewed its own decision in the ‘objection procedure’, legal 
recourse is available against the fines imposed at the two specialised courts, the 
District Court Rotterdam and the Trade and Industry Appeal Tribunal (TIAT).

The reason for this study was the observation that the Dutch enforcement of the 
European and Dutch cartel prohibition is characterised by high rates of litigation 
and successful litigation.1 Over 70% of Dutch cartel fine cases are litigated and in 
recent years, the figure has increased to 90%, which is considerably higher than 
normal figures for Dutch administrative disputes. In addition, the Dutch courts 
either partly or completely annulled the fining decision in almost 60% of the cases 
decided between 2003 and 2013. An analysis of judgments from 2013 on has shown 
that the Dutch court refrained from revising one or more fining decisions in only 
2 out of 18 cases in this period, leading to fine reductions or full annulments in the 
other 16 cases. The aim of this research was to explain these high rates of litigation 
and successful litigation. Therefore, the research focused on the following question:

Which factors influence the high rates of litigation and successful litigation against 

fines for anti-competitive agreements in the Netherlands?

1.1 Factors influencing the high rates of litigation

The rates of litigation are very high in Dutch cartel cases. The first method for 
identifying the factors influencing this litigation rate was analysing what motivates 
undertakings to file appeals, based on interviews with fourteen practitioners.2 
Secondly, the results of the empirical survey were verified by analysing the 
distinguishing characteristics between the cases in which the fine is challenged 
and the limited number of cases in which the fines are accepted.3 Furthermore, the 

1 A. Outhuijse and J.H. Jans, ‘Judicial Review of Decisions of the Dutch Competition Authority’, 
in W. Devroe et al (eds), Mundi et Europae civis; Liber Amicorum Jacques Steenbergen (Larcier, 2014) 
265-79; J.H. Jans and A. Outhuijse, ‘Advisory Objection Procedures in the Netherlands. A Case 
Study on its Usefulness in Dutch Competition Law’, in S. Comtois and K.J. de Graaf (eds), On 

Judicial and Quasi-judicial independence (Eleven Publishing, 2013) 179-94.
2 A. Outhuijse, ‘The effective public enforcement of the prohibition of anti-competitive agree-

ments: Why do undertakings in the Netherlands appeal?’ (2018) 13 Competition Law Review 
163-186.

3 Ibid.
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functioning of the ‘cartel objection procedure’ was analysed on the basis of case 
analysis, as well as interviews with the parties involved (practitioners and ACM 
officials) and a study of the relevant literature.4 Under this objection procedure, 
the ACM has the duty to completely review its original fining decision on the basis 
of the undertaking’s objections and in its decision on the objection, the ACM can 
decide to confirm, amend or withdraw its original fining decision. This additional 
administrative procedure is meant to support solving disputes between citizens and 
the government, so that lengthy formal legal procedures before the administrative 
court can be avoided.

The research, based on interviews with fourteen practitioners who 
regularly assisted undertakings fined for cartel infringements, showed that the 
litigation behaviour can be explained by the perspective of the calculating actor. 
Undertakings compare the expected outcome of their available actions – namely 
litigating or accepting the fining decision – based on the costs and benefits of 
each. An important factor influencing the high litigation rate is the likelihood 
of successful appeal in combination with the amount of the fine and the costs to 
file an appeal. In addition, the expected additional costs of accepting a fine, such 
as possible follow-on damages claims or being excluded from procurement calls, 
encourage undertakings to challenge decisions in court even when the prospects of 
success are low. These factors in sum influence the decision to continue litigation 
after the objection procedure.

The interviews revealed that the assessment of whether to challenge a fining 
decision consists of two steps. The first step entails determining, after reading 
the fining decision, whether there is a legal argument on the basis of which an 
appeal could be filed. This includes an analysis of the likelihood of a successful 
appeal based on the quality of the fining decision, the quality of the evidence, the 
correctness of the amount of the fine and the expected quality of the review by 
the court. On the basis of this analysis, the practitioner will conclude whether the 
appeal is worth arguing, legally. According to practitioners, this is often answered 
in the affirmative because the prospect of appealing successfully in the Netherlands 
is very high: more often than not, a serious reduction or complete annulment of 
the fine can be obtained. The second step includes an analysis of the financial 
consequences of the decision based on the legal arguments. The practitioner 
determines what the financial consequences of challenging or refraining from 
challenging the decision in court are: in other words, what can be won? Important 

4 A. Outhuijse, ‘The effective public enforcement of cartels: perceptions on the functioning of 
the objection procedure and the reality’ (2018) 39 Recht der Werkelijkheid 38-58.

7
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factors here include the amount of the fine, the expected reduction of the fine at 
appeal and the expected costs of filing the appeal. According to the practitioners, no 
appeal will in principle be filed if the anticipated legal fees exceed the amount of the 
fine. This can vary if the decision not to appeal the fining decision has additional 
costs attached to it in addition to the payment of the fine as a consequence of 
being excluded from procurement calls or follow-on damages claims, which 
make litigating more attractive. The case analysis, more specifically analysing the 
characteristics of both cases that were and were not litigated, confirms the data 
from the interviews. For example, fining decisions appear not to be challenged 
when the estimated benefits of litigation are either very small or non-existent as 
a consequence of cooperation with the competition authority or the low amount 
of the fine.

Two theoretical perspectives were applied to explain the answers the 
practitioners provided – namely the calculating actor and the involved actor – 
based on rational choice theory, the theory of bounded rationality and the theories 
of distributive and procedural justice. As mentioned, the interviews with the 
fourteen Dutch practitioners show that the factors which undertakings consider 
when deciding to file an appeal fall within the perspective of the calculating actor. 
Undertakings compare the expected outcome of the possible actions – namely 
litigating or accepting the fining decision – based on the costs and benefits of 
each outcome. An undertaking will file an appeal if the costs and benefits of 
appealing the decision maximises utility. In contrast to previous studies, which 
showed an independent influence of procedural and distributive justice, this was 
not found for Dutch cartel litigation. The interviews showed that even though the 
undertakings can feel strongly about the justice of the outcome of a procedure and 
the procedure itself, these feelings in principle do not influence the decision to file 
an appeal. Moreover, the interviews and analysis of the Dutch practice demonstrate 
that the consideration to litigate occurs under bounded rationality, because of 
the many uncertainties, such as regarding the likelihood and consequences of a 
successful appeal, which obstructs exact quantification of the costs and benefits 
and consequently a fully rational decision. The actor however tries to make the 
best choice within these restrictions.

Subsequently, the functioning of the objection procedure – the most important 
dispute-resolution procedure – was analysed. The procedure aims to prevent high 
litigation rates: following the objection procedure should prevent this dispute from 
resulting in a lengthy, formal and legal procedure before the administrative court. 
Research into Dutch administrative law cases unrelated to competition law, in 
which the same objection procedure is used, has shown that the objection procedure 
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is followed by judicial appeal proceedings in only 10% of cases. As the figures 
showed, this trend is however fundamentally different in cartel fine cases. The 
functioning of the cartel objection procedure was analysed on the basis of a case 
analysis, as well as interviews with fourteen legal practitioners and three officials 
from the ACM who were regularly involved in the decision-making and dispute-
resolution procedures in cartel fine cases. Additionally, studies were analysed which 
showed that the success of the objection procedure, regarding dispute resolution, 
depends on the nature of the dispute, the reason that the objection is made and the 
organisation of the procedure. Reviewing the data which was gathered through the 
interviews and case analysis with the knowledge of these factors influencing the 
success of the objection procedure led to the conclusion that these previous studies 
can explain the limited ability of the cartel objection procedure to resolve disputes.

Since its introduction in 1998 in Dutch cartel cases, several stakeholders 
have been negative about the functioning of the objection procedure in case of 
cartel fines, including because of its limited ability to resolve disputes and the 
cost and length of the procedure. The interviews confirmed that neither of the 
parties involved are satisfied with the procedure. The practitioners have little 
confidence that their objections are effective in the sense of changing the ACM’s 
mind and as a consequence achieving more favourable decisions. They seem to 
measure effectiveness on the basis of the procedure’s outcome. The ACM officials’ 
dissatisfaction stems from the fact that the procedure repeats earlier decision-
making steps and that the procedure is only able to resolve the dispute or to narrow 
it to a limited extent. In sum, the limited added value as described by the involved 
parties is twofold: (1) the objection decision rarely departs from the original 
decision and does not therefore provide added value to the original decision, and 
(2) the objection procedure does not solve the dispute or narrow it and therefore 
does not provide added value to the court procedure. Both points of criticism have 
been recognised by academics and the legislator at various times.

The case analysis, which included amongst others an analysis of the objections 
and their success by comparing the primary fining decisions with the decision 
on objection, however showed that the practitioners’ and academics’ assumptions 
about the failure of the objections to obtain decisions which differ from the original 
decisions is not completely confirmed. In many cases, the original fining decision 
was changed and the fine was reduced. The observations with regard to dispute 
resolution – namely that the disputes are not solved but are often also not narrowed 
down – are confirmed.

The analysis of the cartel objection procedure ended by explaining the limited 
ability of this procedure to resolve disputes on the basis of previous Dutch studies. 

7
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These studies have shown that the success of the objection procedure, in the sense 
that the dispute was resolved, depends on the nature of the dispute, the reason 
that the objection is made and how the procedure is organised. The analysis of the 
interviews, the objections and the decision on the objections demonstrated that the 
cartel fine dispute is fundamental in nature and simply not suited to being solved in 
the objection procedure. Consequently, the involved parties are generally unable to 
agree to a solution and only the intervention of a third party can lead to a satisfactory 
outcome. Although different studies in other areas than Dutch competition law 
showed the independent influences of procedural justice and demonstrated that 
the improvement thereof can increase the acceptance of these decisions, this study 
shows that Dutch cartel-enforcement practice would not benefit from this since this 
is not the type of factor which influence the decision to challenge the decision in 
court and therefore the percentage of litigation. Therefore, a reorganisation of the 
objection procedure, for example by decreasing its formality, will not increase the 
procedure’s dispute-resolution effectiveness as long as the incentives for challenging 
the fines in court are large, because of the large fine reductions and the other 
financial benefits which incentivise undertakings to litigate.

1.2 Factors influencing the high rates of successful litigation

Cartel fines are regularly annulled by the two Dutch courts. In recent years, the 
main grounds for annulments are insufficient evidence, insufficient regard for 
the economic context and the application of an incorrect severity factor. The 
common grounds for annulments illustrate that types of annulments need to be 
distinguished, thereby drawing a distinction between full annulments – meaning 
that no fine can be imposed since the conditions for fine imposition are not fulfilled, 
for example because of insufficient evidence – and fine reductions resulting from 
miscalculations, and from the unreasonable duration of the enforcement or court 
procedures. The aim of this part of the research was to identify the factors which 
influence the number of annulments in Dutch anti-cartel enforcement.5

An analysis of all relevant court judgments, comparisons with other Member 
States and four other Dutch market supervisors, as well as interviews with the 
Dutch stakeholders (practitioners, ACM officials and judges) showed that the 
high proportion of fine annulments cannot simply be explained by the quality of 
the work of the competition authority, specific features of the decision-making 

5 A. Outhuijse, ‘The effective public enforcement of the prohibition of anti-competitive agree-
ments: which factors influence the high percentage of annulments of Dutch cartel fines?’, not 
yet published.
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or court procedures, or the nature of competition law, but is due to a more 
complex combination of factors which influence the high annulment rate. The 
data following from the four methods indicate that the high annulment rate is 
influenced by a set of factors which concern both the nature of competition law 
and characteristics of the cases, parties and court procedures. The following factors 
are accepted as factors influencing the high annulment rate in the Netherlands 
based on this analysis:

• Scope of the pleas
• Identity of the parties
• Nature of the case
• Clarity of the law
• Powers of review
• Expertise of the court
• Diverging views on competition law

Firstly, the data support the conclusion from previous studies that party 
characteristics influence the high percentage of annulments, which includes 
the scope of pleas and identity of the parties. If the parties do not raise accurate 
points in a convincing manner, the court will not decide to annul on those points, 
therefore making ‘scope of the pleas’ a relevant factor. There is no general trend in 
the data suggesting that the companies with highest number of pleas are the most 
successful. The number of pleas, which was mentioned by previous literature as 
a relevant factor, does not influence the percentage of annulments as long as the 
right points are raised. Regarding ‘identity of the parties’, both the companies and 
the ACM are generally represented by experienced professionals. Therefore, for 
the operationalisation of this factor, the research focused on the element of being 
a repeat player: a distinction could be made between more and less experienced 
professionals, by measuring, for example, whether the legal practitioners had 
previous experience in assisting companies on whom cartel fines are imposed 
during court procedures. The case analysis indicates that obtaining an annulment 
definitely does not result from this one factor, but it could strengthen the effect of 
other factors, and in combination with several other factors, such as the nature of 
the case, yield an annulment.

Secondly, the characteristics of the case seem to influence the high percentage 
of annulments. The complexity of the case is an important element within this 
category. Cartel cases are, in general, complex; for many elements of the fining 
decisions, the competition authority has to comply with high standards which can 

7
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easily lead to erroneous decisions and, in some cases, the ACM did not meet those 
standards which led to annulments. Moreover, the complexity differs per case and 
one case has more substance and raises more legal and factual questions than the 
other. Therefore, more complex cases have more issues to challenge and are more 
eligible for annulments. The case analysis as well as the interviews support the 
assumption that the complexity of the case influences the number of annulments 
which concerns both the individual cases and cartel cases in general. In addition, 
the comparison with other countries and the general literature indicate that Dutch 
national legal characteristics, such as the burden and standard of proof and the fact 
that the authority may not rely on presumptions, make it more difficult for the 
competition authority to impose a cartel fine. A specific characteristic of cartel 
fine decisions, namely the large fine amounts, does not influence the number of 
annulments. In contrast to previous literature, there is no general trend in the 
data suggesting that the undertakings with highest fines are the most successful.

Thirdly, the work of the competition authority in relation to the characteristics 
of the case can, however, not explain all annulments. The discussion that occurs 
in the literature, but also among the courts, gives the strong indication that the 
clarity of competition law has an influence on the number of annulments. The 
observation that the District Court Rotterdam and the TIAT come to different 
conclusions with regard to the same elements within one cartel case, while this 
occurs far less frequently in other Dutch market supervision cases, supports the 
idea that the nature of the cartel fines and the underlying law provide more room 
for discussion than is the case in other areas of law. Moreover, the interviews and 
existing literature noted that different legitimate views are possible about what 
the standards are in specific cases, especially for the major grounds of annulment 
(insufficient evidence, insufficient regard for the economic context and incorrect 
severity factor). Therefore, the clarity of competition law seems to be influencing 
the annulment rate. The open norms and legal concepts, on which different 
theories are built, can lead to diverging interpretations and applications by the 
competition authority and courts in different instances. In other words, the law 
does not systematically provide a single correct answer to certain questions and 
leaves room for discussion. Additionally, the legal rules developed in the case law 
are often very closely related to the individual facts of a case, making it difficult 
to apply them directly to other factual situations and therefore leaving room for 
further arguments in new cases.

Fourthly, the comparison with the other Member States and the analysis of 
the Dutch cases provide strong indications that the courts’ expertise, their broad 
powers of review and their independent views on how competition law should 

Origineel document Annalies.indd   208 21-05-19   12:31



209

Conclusions

be interpreted and applied are influencing factors for the high annulment rate. 
The courts review the elements which form the common grounds of annulments 
intensively, have their own independent views on the interpretation and application 
of competition law regarding these points and are competent and confident to 
substitute their views for those of the competition authority in deciding to annul 
the cartel fining decision. The comparison with other countries and analysis of 
the relevant literature provide support for the assumption that the number of 
annulments would have been lower if (1) the Dutch courts would not review certain 
elements of a case or did so only marginally (2) did not feel or are not sufficiently 
expertised to review competition law cases or (3) did not have independent 
diverging views on the interpretation and application of competition law.

In sum, the nature of competition law, as well as factors stemming from the 
Dutch practice, are accepted as influencing factors. The factors seem to influence 
each other and are also dependent on each other. It is assumed that in many cases, 
the factors do not manifest the effect on their own, but only in combination with 
each other. Moreover, the factors seem to amplify each other’s effect.

The analysis indicates that certain requirements need to be fulfilled to arrive at 
an annulment. A decision with at least one error or one element which provides 
room for debate and on which an annulment can be based, is necessary. The specific 
features of Dutch cartel cases and the nature of competition law influence the 
high percentage of annulments since it provides a source for discussion and the 
complexity and high standards for these fines easily lead to erroneous decisions. 
Although the decision at least needs one error or one element which provides room 
for discussion, the effect of annulment is not automatically manifested if that is 
present. The realisation of an annulment is dependent on other factors, such as 
an involved party raising this point and a court which is competent, capable and 
willing to review the decision on the point raised and annul the fine on this point 
if it is convinced that this is lawful and justified.

The influence of the powers of review, the expertise of the courts and their 
independent views on the outcome of a case will however differ per case and will 
depend on the clarity of the possible errors and the room the law leaves for different 
interpretations and applications regarding these elements. For example, in the case 
of a manifest error, the scope and intensity of the judicial review will make less of a 
difference. The same is true with regard to the expertise and knowledge possessed 
by judges. Nonetheless, it can be expected that a case will be annulled more readily 
by courts with great expertise and knowledge, and some cases would have not led 
to annulments if the courts lacked expertise and its own opposing views. The same 

7
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applies to the professionalism of the parties, which also depends on the clarity of 
the possible errors and the room the law leaves for different interpretations and 
applications.

This research showed that the high proportion of cartel fines cannot simply be 
explained by the quality of the work of the competition authority, specific features 
of the decision-making or court procedures, or the nature of competition law, 
but by a more complex combination of factors influencing the high percentage 
of annulments. It is not possible to assign a more precise weight to the individual 
factors on the basis of this analysis. In fact, the foregoing also expresses the 
assumption that the individual weight of the factors will differ per case. The 
outcome also assumes the existence of equifinality – the acknowledgment of the 
situation in which alternative factors can produce the same outcome. Various 
combinations of these factors can lead to an annulment, and it will depend on the 
nature of the case which factors will have an influence. Nevertheless, assumed is 
that all accepted factors influence the high percentage of annulments of Dutch 
cartel fines.

2. Implications research outcomes and explorative rec-
ommendations

Based on the previous sections, the short and fast answer to the central question 
is that combinations of factors stemming from the nature of competition law and 
the characteristics of Dutch enforcement influence the high rates of litigation 
and successful litigation. The overarching research question brings together 
explanations for the high litigation rate and for the high rate of successful litigation. 
Although these could be seen as answers to two separate questions, the research 
showed that the percentages of challenged and annulled cartel fines influence each 
other.

The research showed that the undertakings’ assessment of whether to challenge 
a decision in court includes the expectation of likelihood of a successful appeal 
based on the quality of the fining decision, the quality of the evidence, the 
correctness of the amount of the fine and the expected quality of the review by 
the court. Practitioners determine on the basis of this analysis whether an appeal 
is worth arguing legally. According to the practitioners, this is often answered 
in the affirmative because the prospect of success at appeal in the Netherlands is 
very high: more often than not, a significant reduction or complete annulment 
of the fine can be achieved. Therefore, the rate of successful litigation influences 
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the rate of litigation. Moreover, this influence was also visible in other countries.6 
The German example shows a relationship between the successful appeal rate 
and the rate at which decisions are challenged, but in the opposite direction. Even 
though the appeal rate in Germany was already low, the rate has fallen in recent 
years. One reason put forward for the decreasing appeal rate is the Liquid Gas 

cartel, in which the OLG Düsseldorf increased the fine imposed from EUR 180 
to 244 million. The publication of this judgment led to the withdrawal of appeals 
in several cases.

Evidently, the appeal rate also impacts the total annulment rate: a decision will 
not be annulled if it is not challenged in court in the first place. The importance 
of this is revealed by the general trend in many Member States - such as in United 
Kingdom, Germany and France, and more recently Belgium and Sweden - of a shift 
towards a more consensus-oriented and less litigation-oriented regime for antitrust 
enforcement. In recent years, more cases are being settled, which has consequences 
for the rates of litigation in those Member States, as also described by Hellwig 
and others in the context of the European Commission. Cooperation with the 
competition authority naturally significantly limits the grounds for an undertaking 
to file an appeal, and an appeal becomes less likely following an undertaking’s past 
cooperation, especially if the undertaking does not want to dispute the settlement 
terms. Moreover, there are countries, such as Belgium, in which the law precludes 
the possibility of judicial review in case of a settlement.

Settlements are possible in the Netherlands but is not always the most attractive 
alternative for the undertakings. In the Construction fraud case, which concerned 
a national price-fixing system involving 1300 undertakings, the ACM offered 
the undertakings the option of an accelerated fine procedure to simplify and 
accelerate the handling of these cases. In exchange for a fine discount of 15%, the 
undertakings could renounce their right to individual access to the file, the right to 
be heard individually and the right to object and appeal the alleged facts and their 
qualifications. This procedure had several similarities to a settlement, but unlike 
a settlement, the undertaking did not have to recognise their infringement of the 
cartel prohibition. The number of appeals was much lower among the undertakings 
who accepted the accelerated procedure compared to those which followed the 
ordinary procedure. Aside from the enormous construction fraud case, settlements 
are not often concluded in the Netherlands.

6 A. Outhuijse, ‘Effective public enforcement of cartels: Rates of challenged and annulled cartel 
fines in ten European Member States’, World Competition 42, no. 2 (2019): 1–34.

7
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A few recent cases have resulted in a settlement, but in general we could conclude 
that settling is not the most attractive option for undertakings. The fact that 
the companies more often than not can obtain a serious reduction or complete 
annulment of the fine in court makes litigation, especially in case of high fines, 
the attractive option. This is stimulated by the fact that the analysis of the cases 
provides examples of cases in which not all undertakings appealed and the 
companies who accepted the settlements found themselves in a disadvantageous 
position compared to the appealing companies: They were left with fines of 
millions of Euros in contrast to the undertakings who challenged the decision 
and received a full annulment. A recent example is the Coldstores case in which the 
settling undertakings received 10% fine reduction, while the undertakings who 
challenged the decision in court received a full annulment.

Although making settlements a more attractive option could lead to lower rates 
of litigation, and has other benefits, such as effective and efficient use of limited 
manpower, past research has indicated that the current ACM settlement procedure 
for cartel fines also has its drawbacks.7 Viewed from the protective function of 
the law and relevant procedures, previous literature has set out certain objections 
against the use of the ACM’s settlement procedure: its limited transparency 
both before and after it is completed; the limitation to the right of defence; the 
limitation to judicial accountability; and the risk that the incentive for careful 
and substantiated decision-making will be weakened.8 In short, settlement is an 
instrument to reduce the high rates of litigation and successful litigation, but if 
used frequently, its drawbacks must be sufficiently compensated.

Though the objection procedure could be adapted with the aim to reduce the 
appeal rate, the previous section has already described that potential solutions 
to improve how the objection procedure functions – such as reorganising it, for 
example by decreasing its formality or by reintroducing the advisory committee 
– will not increase the procedure’s dispute resolution effectiveness as long as the 
undertakings continue to be as successful as they currently are in appealing their 
cases in court. Dutch cartel disputes simply seem to be unsuited to being solved in 
the objection procedure because the nature of the disputes tend to be fundamental, 
and the incentives for challenging the fines in court are large. Undertakings tend 
to succeed in obtaining large fine reductions or complete annulment of their fines 
in court, and appealing the decisions has other financial benefits which incentivise 
undertakings to litigate. Consequently, the involved parties are generally unable 

7 A. Outhuijse, ‘Schikken met ACM: gewenste koers of rechtsomkeert maken?’ (2016) SEW 2016 
510-522.

8 Ibid.
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to agree to a solution and only the intervention of a third party can lead to a 
satisfactory outcome.

Previous studies of areas other than Dutch competition law have shown the 
independent influence of both distributive and procedural justice on individuals’ 
satisfaction with the decisions of administrative authorities and have demonstrated 
that the improvement thereof can increase the acceptance of these decisions. This 
study however shows that Dutch cartel enforcement practice would not benefit 
from this approach since it is not the type of factor which influences the decision 
the challenge a decision in court and therefore the litigation rate. The acceptance 
of Dutch cartel fines could however be improved by acknowledging that appeal 
behaviour is mainly driven by a cost-benefit assessment and therefore reflects a 
calculating-actor analysis, and by anticipating that assessment either by increasing 
the costs or reducing the benefits of litigation.

A reduction of the benefits could be achieved by making challenging the 
decision in court less attractive by imposing lower fines or lowering the success 
rate of the appeals. As described in the previous section, the second step of the 
assessment of whether to challenge the decision in court includes an analysis of 
the financial consequences of the decision based on the legal arguments in the first 
step. The practitioner determines what the financial consequences of challenging 
or refraining from challenging the decision in court are: in other words, what 
can be won? Important factors here include the amount of the fine, the expected 
reduction of the fine at appeal and the expected costs of filing the appeal. According 
to the practitioners, no appeal will in principle be filed if the anticipated legal fees 
exceed the amount of the fine. The case analysis also shows that lower fines are 
less commonly appealed.

Only imposing lower fines to achieve a lower litigation rate is not a realistic 
option, however. Without even mentioning the other interests which could be 
harmed by imposing lower fines in this way, the authority does not actually have 
the discretion to adjust all decisions in this way. Both the Dutch legislator and the 
European legislator specifically require the ACM to impose deterrent sanctions 
for cartel infringements. The European Commission recently emphasized this in 

7
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the proposed ECN+ Directive.9 Moreover, two external actors within the Dutch 
jurisdiction influence the fine calculation by the competition authority and both 
drive the ACM towards imposing higher fines. First, the relevant Minister who 
establishes the ACM’s fining guidelines increased the severity factor range from 
0-3 to 0-5, which will result in higher fines. Second, the 2016 enactment which 
increased the maximum fine will probably lead to higher fines in the future. The 
maximum cartel fine will be increased for infringements from 1 July 2016 from 
EUR 450,000 to EUR 900,000 or 10% of the annual turnover of the undertaking if 
the latter is higher. If an infringement lasted longer than two, three or four years, 
the maximum fine will be increased to EUR 1.8, 2.7 or 3.6 million, respectively, 
or to 20, 30 or 40% of annual turnover. This amount can even be doubled for 
recidivists to a maximum of either EUR 7.2 million or 80% of annual turnover – 
whichever is the higher. The objective of the legislation is to increase deterrence. 
Both developments obstruct the competition authority from imposing lower fines, 
and will actually lead to even higher fines.

In addition, even if this was a feasible option, we should bear in mind that there 
are additional costs in addition to the amount of the fine which undertakings take 
into account in the second step of the assessment. No appeal will in principle be 
filed if the anticipated legal fees exceed the amount of the fine, unless the decision 
not to appeal the fining decision involves costs in addition to the payment of the 
fine. Examples of additional costs are being excluded from procurement calls as a 
consequence of receiving a cartel fine or follow-on damages claims, which make 
litigation more attractive because these undesirable effects can be prevented or at 
least delayed by challenging the fine in court. These factors should also be taken 
into account in evaluating the possible measures for lowering the rate of successful 
litigation and the influence thereof on the appeal rate.

The research showed that a collection of factors influence the high annulment 
rate, including the nature of competition law and the characteristics of the 
specific case, court and parties. As a consequence of the number and variety of 
the influencing factors, there is no silver bullet available to address them. Despite 
the many different influencing factors, one factor has a clear influence, which is 

9 The Commission seeks to strengthen the effectiveness of the national competition authorities 
enforcement by providing a minimum of investigative and sanctioning powers via the ECN+ 
Directive. One of the aspects of the Directive and underlying documents is that action should be 
taken to guarantee that the authorities can impose deterrent fines on companies. See: Directive 
(EU) 2019/1 of the European Parliament and the Council of 11 December 2018 to empower 
the competition authorities of the Member States to be more effective enforcers and to ensure 
the proper functioning of the internal market; European Commission, Ten Years of Antitrust 

Enforcement under Regulation 1/2003: Achievements and Future Perspectives, (COM(2014) 453).
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the clarity of competition law, which provides room for Dutch stakeholders to 
have a substantive discussion about the correct interpretation and application of 
the law in concrete cases.

Options to achieve less discussion between the ACM and the courts, and also 
between the courts, involve changing (1) the type of cases the ACM chooses to 
enforce, (2) how fining decisions are formulated and (3) the manner in which the 
case law is formulated. Beginning with the type of cases, the case analysis and 
the stakeholder interviews show that the nature of the case influences whether 
discussion is possible and whether a fine will be annulled. Some of the current 
ACM cases are smaller and less obvious cartels, which opens the way to discussion. 
If the ACM were only to enforce the larger, clear-cut cartel cases, this would 
probably influence the number of annulments. The question is however whether 
this is feasible and desirable. With regard to the latter, this has several negative 
consequences, such as the risk of under-enforcement. With regard to feasibility, 
the question is whether the ACM can afford the luxurious position of enforcing 
only the large cartels. First, the cases are not just there for the taking. Second, 
the enforcement of only large cases would probably result in only a few cases 
being enforced over years’ time, while as described in the literature, competition 
authorities are closely assessed on their output.10 In fact, the ACM is already facing 
criticism for enforcing too few cases, which was reported in the Dutch media 
again recently and led to questions in parliament.11 Finally, on basis of Dutch 
administrative law, the authority has a duty to enforce the law if it is aware of an 
infringement and only has limited possibilities to not enforce a case. All in all, this 
option does not seem feasible.

A more feasible option for the ACM to reduce the discussion might be to explain 
certain elements in the fining decision more balanced and more clearly. The ACM 
could be more open to indicating the vulnerability of its reasoning and possible 
counter arguments. The authority could indicate in the decision that there are 
multiple views possible about certain elements which would lead to different 
outcomes and that they took that in consideration, but on the basis of certain 
arguments decided to prefer A over B. To be transparent, arguments for both 
sides should be mentioned and the ACM should explain why A is preferred to B or 
vice versa. There is a tendency in current decisions to only explain the arguments 
for choosing A instead of showing the discussion and the arguments arguing in 

10 Ibid. See for example the documents underlying the ECN+ Directive: The discussions in the 
documents mainly focus on the number of enforcement activities, particularly the quantity of 
imposed fines and their height and deterrence.

11 Parliamentary papers II 2018-19, 374.
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favour of B, which presents a one-dimensional picture. I think this would result 
in more balanced and stronger decisions which might also be more effective in 
convincing the courts that a fine should be imposed and what the correct amount 
of the fine should be. The same is true regarding responding to the arguments 
provided by the undertakings at the initial stages of decision-making and in the 
objection procedure. This could also increase the impression among undertakings 
and their representatives that their grounds of objection are effective in causing 
the ACM to reconsider its decision.

A final option considered here to reduce disputes is reshaping the case law. 
The current approach is that the legal rules developed in the case law are often 
very closely related to the individual facts of each case, making it difficult to 
generalise these rules to new cases and also to understand their meaning in relation 
to past cases. As an example, the TIAT’s case law of 2016 and 2017 regarding 
the appreciability test was not fully clear in clarifying what has to be proved by 
the competition authority with regard to the economic context in a specific case 
post-Expedia and Cartes Bancaires. Several judgments were needed to make it clear 
that in order to impose a fine, the ACM must demonstrate that (1) the nature of 
conduct is concretely suitable to restrict competition and (2) that the companies 
do not have a negligible position on the market in question, and that this analysis 
is carried out in the context of qualifying the behaviour as a restriction by object. 
Ongoing discussions in practice and academic literature illustrated that the 2016 
and 2017 case law not fully made clear whether this was what the TIAT meant 
and whether this was the new general line for the current Dutch assessment, and 
not an exception which was only applicable for the specific cases of 2016 and 2017. 
Therefore, it is recommended that the TIAT in such examples sets out more clearly 
in its judgments what it holds to be the current line in the case law, whether certain 
cases are an exception or a confirmation of the general line and what its ruling 
should mean for future cases. All actors in Dutch anti-cartel enforcement would 
greatly benefit from this. It would also be advisable to request an opinion from 
the Advocate General in such a case to obtain more clarity about the current line 
of case law regarding a given topic.

Evidently, not all uncertainty and discussion can and should be eliminated. Also, 
the difficulty remains that each case consists of a unique set of legal circumstances 
which makes it difficult to establish general lines of case law over time for certain 
topics. In addition, although greater clarity will be achieved for some elements, 
probably new points of dispute will emerge for others. Further, it is acknowledged 
that the Dutch courts do not have full control over the clarity of the law and the 
possible discussions: new discussion can arise as a consequence of the important 
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role of European enforcement – specifically the European-level decisions and case 
law – in the interpretation and application of competition law, which has changed 
over time and can continue to change.

The question which should be asked is whether it is desirable to reduce the 
incidence of dispute and what the possible side effects of achieving this would be. 
The reduction of the discussion is positive from the perspective of legal certainty. 
Dispute among the actors can, however, also be seen as an indication of a properly 
functioning system of judicial review which ensures that all actors are kept sharp 
and undertakings obtain the best decisions possible. The latter is however not 
objectively measurable. One of the arguments made in the final article is that the 
fact that dispute occurs to such an extent in Dutch cases follows from the fact 
that the two courts have wide powers of review, have a permanent team of judges 
with the expertise to perform substantive analysis and review of cases and have 
diverging views on certain elements of competition law. If the judges were replaced 
by less expertised judges or tasked merely with performing a more marginal review, 
as they for example do in merger cases, this might lead to fewer annulments. Apart 
from the fact that this would probably not prevent all annulments, other problems 
would be created, such as a diminution of effective judicial protection. The point 
made here is that current rate of dispute is not only a negative aspect of the anti-
cartel enforcement, but can be regarded as positive from the perspective of effective 
judicial protection, for example.

A final option that will be explored is to grant the court the power to decide 
fully whether a fine can be imposed, whether a fine is appropriate and what the 
amount of the fine should be. There are several options to design this system. The 
Swedish and Finnish example could be followed in which the authority conducts the 
investigations but has to apply to a specialized court for fine imposition. Another 
option is the German example in which the authority can impose a fine, but if it is 
challenged in court, the court procedure is a full de novo trial, which is led by the 
public prosecutor and the competition authority’s role is merely supportive. The 
court reviews all the evidence to assess whether a fine can be imposed, considers 
whether a fine is appropriate and decides what the amount of the fine should be, 
including the option that this results in a higher fine than initially imposed by the 
authority. A variation to the German example could be that the authority imposes 
the fine and is responsible for defending its decision in court, but the court has all 
the competences of a full de novo review.

The question is what the effect of choosing one of the designs will be for the rates 
of (successful) litigation. On the basis of the case analysis, the expectation is that a 
few full annulments could be prevented provided that the court will consider on 
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the basis of own evidential analysis, rather than on the basis of the fining decision, 
whether it is convinced that the alleged behaviour had occurred and which legal 
qualification should be connected to this. An example of this is the Foreclosure auctions 
case. Here, the ACM had fined more than 70 real estate traders for their participation 
in a complex of anti-competitive practices prior to, during and after the completion 
of 2328 foreclosure auctions, aiming to obtain the lowest possible auction price for 
properties. The TIAT concluded that the ACM had not provided sufficient evidence 
to qualify the alleged conduct as a single and continuous infringement and annulled 
all the fines imposed on the real estate traders that appealed the fine.

According to the TIAT, the ACM rightly found that the traders had placed bids 
as a group in all 2328 auctions. In addition, the court found that this cooperation 
was capable of leading to private auctions after the normal auction and confirmed 
the conclusions of the ACM and District Court Rotterdam that the proven 215 
private auctions had the object of restricting competition. However, the ACM had 
not demonstrated that a joint bid also automatically led to private auctions and that 
the joint bid was always intended to achieve the lowest price possible.

According to the TIAT, various statements indicated that the cooperative bids 
also targeted obtaining a commission for placing the highest bid, which in some 
cases actually led to a higher final price. The TIAT ruled that the auctions, for 
which there was only evidence of a joint bid and not of a private group auction, 
cannot be considered as behaviour forming part of the single and continuous 
infringement the ACM identified, since it was not shown that this behaviour always 
aimed to reduce the price realised by the foreclosure auction. Furthermore, the 215 
proven private auctions were too few relative to the total to justify concluding that 
a single and continuous infringement included all 2328 auctions. It is important 
for the reasoning here that TIAT further concluded that the fine could not easily 
be limited to the 215 auctions, because the individual involvement of the traders 
and the continuity and geographical scope of the cartel in those 215 cases do not 
correspond with the conclusions about those factors in the ACM decision with 
regard to 2328 auctions.

Imposing a fine on the basis of 215 auctions would in short require a completely 
new analysis of these factors, which is not possible on the basis of the current 
powers of the courts. This could, however, be possible under a full de novo review 
and could have prevented that no fine was imposed. Although this seems to be 
a partial solution for the number of annulments, we should realise that its effect 
will be limited, since this only concerns full annulments – and even within that 
category only a very limited number of cases. Furthermore, it will have negative 
consequences, such as longer duration of court procedures – which is already seen 
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as a negative aspect of the current court procedure – as well as more expensive 
court procedure for both the companies and society.

Stakeholders expressed their expectation that fines imposed by courts would be 
more readily accepted by companies, and that giving the competence to the court to 
increase the fine would reduce the proportion of litigated decisions. The analysis of 
the practice of the nine other Member States does not, however, provide a basis for 
these expectations. Firstly, as mentioned, the courts in Sweden and Finland impose 
the fine rather than the competition authority. The number of appeals after the 
first instance court is, however, not lower than the rates in the other countries in 
which the administrative authority imposes the fines. Also, in the Netherlands, 
the high rate of further appeal shows that the acceptance of court judgments is 
limited, and, therefore, there is no support for the conclusion that this would be 
different if the District Court Rotterdam has the full competence to impose fines.

Moreover, giving the competence of increasing the fine to the District Court 
Rotterdam – as is the case in Germany – only has an effect on the percentage 
of litigation if there is a real risk that the court will impose a higher fine. For 
example, in the United Kingdom and France, the courts also have the competence 
of increasing the fine imposed by the authority, but this has never occurred in 
France and occurred only once in the United Kingdom because the company fined 
infringed certain procedural rules. Therefore, in those countries, the competence 
of the court to impose higher fines does not influence the litigation rate as far 
as the author is aware. Based on the Dutch experience, the question can also be 
raised whether this will lead to a realistic risk of higher fines in the Netherlands. 
Moreover, to realise this option, exceptions have to be made to the general 
framework of administrative law, such as the principle of reformatio in peius. This 
principle entails that the objection, appeal and further appeal cannot cause the 
undertaking to end up in a worse position than it was before the objection. As a 
result the fine cannot be increased during one of those procedures.

On the basis of the aforementioned, the conclusion which can be drawn is that 
the rates of challenged and annulled cartel fines influence each other. Measures to 
influence one percentage positively also influence the other and vice versa. The 
foregoing mentioned several possible measures. Introducing one or more measures 
to address this can have a positive effect, but it is difficult to predict what the result 
of these measures will be and what kind of side effects they will have. An in-depth 
assessment of the desirability, feasibility and positive and negative consequences of 
the available options is needed to formulate sustainable solutions if we are persuaded 
the rates are a problem, which could and should be solved. This however goes 
beyond this thesis and requires follow-up research.
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3. Relevance of the research outcomes, limitations and 
possible follow-up research

This research has opened doors to new types of research which are currently 
missing in the field of competition law and law in general. For example, this 
research is the first empirical assessment of the litigation and success rates of cartel 
fines cases in ten EU Member States and the first research in competition law to 
interview stakeholders to obtain empirical data instead of working on the basis of 
assumptions. Moreover, this research provides a first step to a more elaborate study 
of explaining the rates of litigation and successful litigation in cartel cases. After a 
further discussion of the research’s relevance, this section sets out the limitations 
of the research which should be taken into account when applying its results and 
using it as a basis for follow-up research.

A substantial number of cartels in the European Union are detected and 
enforced by the national competition authorities (NCAs). The effectiveness of 
domestic enforcement has been subject to extensive review and debate, which 
have recently culminated and resulted in the proposal for the ECN+ Directive. 
Current discussions are limited as they focus on the number of enforcement 
activities, particularly the number of imposed fines and their size and deterrent 
effect. The empirical assessment of the court procedures in which those fines 
were challenged and the consequences thereof have received minimal attention, 
even though the need for such an empirical assessment can clearly be illustrated 
by the Dutch enforcement practice. The Dutch example, more particularly the 
difference between the fines as issued by the NCA and those remaining after court 
review, reveals that the mere reference to how many cases are sanctioned paints a 
distorted picture and an analysis of the litigation and successful litigation rates is 
indispensable for correctly assessing the NCA’s effectiveness.

The article which discussed the data regarding the ten European Member States 
is therefore a valuable addition to the current literature as it is a first empirical 
assessment of the frequency of litigation and its success in cartel fine cases in ten 
Member States. In contrast to the literature on European-level enforcement, in 
which the practice of challenging European cartel fines and the success of such 
challenges are described in detail, empirical assessment of challenges to national 
cartel fines and their success rate is limited to non-existent. The OECD reports and 
annual reports of the NCAs often provide some statistics about both the litigation 
rate and the authorities’ success rates, but this information often includes all types 
of decisions, including antitrust fines, antitrust commitments, merger decisions 
and complaint rejections. Therefore, the rates of challenged and annulled national 
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cartel fines could not be established. Other studies, such as the reports underlying 
the ECN+ Directive, focus on a quantitative assessment of the fines imposed and 
the value thereof, which they determined at the moment of fine imposition. This 
study therefore presents data which has not been covered in the literature before. 
Public policymakers, such as the European Commission, could benefit from this 
data gathered to analyse the NCAs’ effectiveness. Moreover, the analysis is valuable 
for future research, since the depiction of these trends and differences can form the 
basis for further research to explain national rates, trends and developments – as 
this research has done for the Netherlands.

This study also provides novel information since, as far as I am aware, this is 
first study in which the experiences of professional representatives and authority 
officials are mapped for cartel fines. Assumptions are made in many studies, for 
example on why the involved parties litigate, but hardly any competition law studies 
have actually asked the parties. A model for examining appeal behaviour borrowed 
from previous literature was tested here, and the addition to the current literature 
is that the testing of the theory led to different outcomes. Moreover, the analysis 
led to some rejections of existing assumptions about the practice. The latter also 
revealed the additional value and importance of empirical research. For example, 
several academics and practitioners assumed that an undertakings reputation is an 
influencing factor and that the high fines are the only incentive for challenging a 
fine – this was not confirmed by the interviews.

Furthermore, a model was not available for the analysis of factors influencing 
annulment rates and had to be developed. The related existing literature consists 
of literature which focuses on case and party characteristics as determinants for 
successful appeals and literature which focuses on the judicial decision-making 
process and the factors which influence this process. The review of the existing 
literature points to a few possible influencing factors and formed the basis for the 
model designed. The study design used in this study, combining both types of 
literature, permits statements about the influencing factors for successful litigation 
behaviour, without risking attributing effects to the case characteristics, while the 
explanation should actually have been sought in the court characteristics or vice 
versa. Therefore, one of the results of the study is the development of a theoretically 
grounded and widely applicable model which can be used to examine the factors 
influencing successful litigation rates, which is not only relevant to Dutch cartel 
fines, but also similar fines abroad. The model could be used for future studies, and 
would be particularly interesting for comparisons. It could, for example, be used 
to analyse why some other European Member States are also experiencing high 
rates of annulments, while others are not.
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In general, the research is of value because it can provide greater insight into the 
relationship between several factors, such the nature of a law and a procedure’s 
characteristics, and the litigation and successful litigation rates. This knowledge 
is valuable beyond the field of Dutch competition law, for example for considering 
similar phenomena in other areas of law, or where a government considers 
deploying the instrument of administrative fines or designing administrative 
procedures in other areas of law. Generalisation to other areas of law should be 
done cautiously, as certain factors noted here are not relevant or are absent in other 
type of laws. Furthermore, the author acknowledges unidirectionality explicitly, 
meaning that the explanation for the non-occurrence of the outcome cannot 
automatically be derived from the explanation for the occurrence of the outcome 
and vice versa. This should be borne in mind if the results are used in follow-up 
research.

As described above, the research has important limitations including because 
concrete recommendations cannot be provided and some explanations are 
merely limited. Certain elements in the research remain rudimentary and need 
significant additional information and time for the exact influencing factors to 
be determined. Furthermore, the comparison with other Member States only 
describe the differences observed but not why they occur. There are indications 
that the litigation rates in Germany and the United Kingdom for example are low 
because greater benefits can be gained by accepting a fine than by challenging it, 
but the limited interviews conducted with practitioners do not provide certainty, 
however. This depiction of these differences between countries is however a first 
step towards further research to explain them. A European-wide project comparing 
all Member States and overcoming the limitations of information and languages, 
for example by involving one researcher per country, remains the dream, which 
will hopefully come true eventually. The European Commission could take the 
lead in this initiative. I sincerely hope talented researchers will benefit from this 
research and might be motivated to continue after reading it. I will certainly be 
available for advice and assistance at any time.
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