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Chapter 1

1. Introduction

One of the most important pillars in competition law is the prohibition of anti-
competitive agreements.1 For the Netherlands, this prohibition is enshrined in 
Article 6 Dutch Competition Act and Article 101 Treaty on the Functioning of the 
European Union (TFEU). The public law enforcement of this prohibition has been 
entrusted to the Authority for Consumers and Markets (ACM), which is, inter alia, 
empowered to impose administrative fines on both companies and individuals.

Governmental decisions, particularly those related to imposed fines, can lead to 
disputes. To resolve these disputes, elaborate procedures enshrined in the General 
Administrative Law Act (GALA) are applicable. In disputes between companies 
and the ACM, several stages can be distinguished. The company concerned may 
submit a ‘view’ (zienswijze) against the penalty report in which the infringement 
is established, after which an ‘objection’ (bezwaar) may be lodged against the 
fining decision. Subsequently, an appeal may be taken to the Rotterdam District 
Court, and finally, a further appeal may be filed to the Trade and Industry Appeals 
Tribunal (TIAT). In the first two procedures, the decisions are reviewed by the 
same authority that made them on the basis of the points raised by the addressed 
party. In the latter two procedures, an external court of law reviews the decision.

These procedures are designed as dispute-resolution procedures, and although 
ideally decisions of administrative bodies should only exceptionally result in legal 
proceedings, if such proceedings are initiated, they should have strong “filtering” 
effects. In theory, the objection procedure should seldomly be followed by judicial-
appeal proceedings and, if it occurs, this appeal should rarely be followed by a 
further appeal. Research in areas other than competition law has shown this to 
be the case. For example, general studies showed that in only 10% of the cases the 
objection procedure is followed by a judicial appeal proceeding.2

Previous studies have shown that this is fundamentally different in cases 
regarding fining decisions for infringements of the cartel prohibition: in 70% of 

1 The terms cartel and anti-competitive agreements are used as synonyms in this study.
2 See inter alia B.J. van Ettekoven and A.T. Marseille, ‘Afscheid van de klassieke procedure?’, in: 

Preadvies Nederlandse Juristen-Vereniging (Wolters Kluwer, 2017) 139-264; A.T. Marseille, ‘Burgers 
in bezwaar en beroep; over de toegankelijkheid van het bestuursrecht’ (2014) 1 Justitiële Verken-
ningen 20-36; J.G. van Erp and C.M. Klein Haarhuis, De filterwerking van buitengerechtelijke 

procedures (WODC, 2006); I.M. Boekema, De stap naar hoger beroep (BJu, 2015). Moreover, in the 
field of other economic fining decisions, such as banking supervision and the supervision of 
financial markets by the DNB and AFM, only a limited number of undertakings submit their 
cases for judicial review. See: A. Mein, De boete uit balans. Het gebruik van de bestuurlijke boete in 

het kader van het financieel toezicht (BJu, 2015) 308-9.
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these cases, the objection procedure is followed by a judicial appeal proceeding.3 
Other deviations from ‘the normal picture’ demonstrated by previous research are 
that the advisory committee in the objection procedure often advised the ACM 
to adapt its decision, the ACM frequently departs from the external advisory 
committee’s non-binding advice and the average percentage of annulled cartel fines 
is at least two times higher than is customary in administrative law.4 Regarding 
the latter, almost 60% of ACM fining decisions led to an annulment by the District 
Court Rotterdam in the period 2003 – 2013.5 General literature described that this 
applies to around 30% of other Dutch administrative decisions, with only 10% of 
the cases actually being challenged in court.6

Collectively, previous research has shown that the Dutch enforcement of the 
European and Dutch cartel prohibition is characterised by high rates of litigation 
and successful litigation. As a result, the legal proceedings for resolving disputes 
concerning imposed cartel fines seem to function differently than in other areas 
of administrative law. This observation attracted the researcher’s attention and 
formed the motive to dedicate a PhD thesis to analysing and explaining the high 
rates of (successful) litigation in Dutch anti-cartel enforcement and thereby the 
factors influencing those deviations. The proposed research therefore focuses on 
the following question:

Which factors influence the high rates of litigation and successful litigation against 

fines for anti-competitive agreements in the Netherlands?

The research question shows that the deviations of high percentages of (successful) 
litigation are the central focus of this research. In answering the central question, 
the research analyses the outcomes of the dispute-resolution procedures (objection 
procedure, the appeal procedure and the further appeal procedure), along with the 
factors which influence the outcome of these procedures. The phrase ‘outcome of 
the procedure’ covers two distinct elements. First, it regards whether a dispute 
remains unsolved. This is measured by whether the dispute continues after the 

3 J.H. Jans and A. Outhuijse, ‘Advisory Objection Procedures in the Netherlands. A Case Study 
on its Usefulness in Dutch Competition Law’, in S. Comtois and K.J. de Graaf (eds), On Judicial 

and Quasi-judicial independence (Eleven Publishing, 2013) 179-94.
4 Ibid; A. Outhuijse and J.H. Jans, ‘Judicial Review of Decisions of the Dutch Competition Author-

ity’, in W. Devroe et al (eds), Mundi et Europae civis; Liber Amicorum Jacques Steenbergen (Larcier, 
2014) 265-79.

5 Outhuijse and Jans 2014, n 4.
6 See inter alia Boekema 2015, n 2, at 51; A.T. Marseille, Effectiviteit van bestuursrechtspraak. Een 

onderzoek naar het verloop en de uitkomst van bestuursrechtelijke beroepsprocedures (BJu, 2004) 19.

1.1
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procedure, for example through an appeal after the objection procedure and further 
appeal after the appeal procedure. Second, it concerns the consequences of the 
followed procedure for the fining decision, namely whether the fine is annulled 
and, more precisely, what the nature of the annulment is. For the latter, the 
research makes a distinction between full annulments – meaning that no fine can 
be imposed since the conditions for fine imposition are not fulfilled, for example 
because of insufficient evidence – and fine reductions. As the next section sets 
out, the outcomes of the procedures will be explained on the basis of an analysis 
of Dutch enforcement practice, two types of comparative research and interviews 
with legal practitioners, judges and officials from the competition authority.

The sub questions used to answer the main question are the following:

1. What are the outcomes of the dispute-resolution procedures in the case of Dutch fines 

for anti-competitive agreements?

2. To what extent are the percentages of (successful) litigation in the case of Dutch 

fines for anti-competitive agreements deviations that occur in the dispute-resolution 

procedures?

3. Which factors influence the percentages of litigation in the case of Dutch fines for 

anti-competitive agreements?

4. Which factors influence the percentage of successful litigation in the case of Dutch 

fines for anti-competitive agreements?

As follows from the main and sub questions, and as will be set out in more detail 
in following sections, the main objective of this research is twofold – to describe 
the outcome of the procedures and the deviations and to explain the deviations. 
In general, the research focuses neither on constructing a normative argument 
postulating that the deviations can or should be conceived as a problem, nor on 
formulating recommendations for the manner in which the deviations could 
be solved. The objective is generally far more modest and forms an attempt to 
explain which factors, including the nature of competition law or features of the 
jurisdictional setting for Dutch anti-cartel enforcement, such as the characteristics 
of the court procedures, influence the occurrence of those percentages.

2. Methodology and plan of approach

One of the first steps in carrying out the research was to make a full analysis of the 
outcome of the dispute-resolution procedures. Previous research has shown that 
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Rotterdam District Court, which has exclusive first-instance jurisdiction, annuls 
the ACM’s fining decisions on a relatively frequent basis.7 The conclusions from 
this study, and the fact that the District Court is not the highest court in these 
disputes, led to further questions that needed to be answered in the beginning 
of the research: Did one of the parties file a further appeal? What did the TIAT 
decide? Did the TIAT endorse the District Court judgment, and what were the 
consequences for the ACM fining decision? The first article of this PhD thesis 
answers these questions and will show that the percentages of further appeals and 
annulment of District Court judgments are also high. In many cases, either the 
ACM, the companies or both filed a further appeal to the TIAT, and, in several 
cases, the TIAT did not endorse the District Court judgment.

Furthermore, the research question was established on the assumed ‘deviations’ 
of high percentages of (successful) litigation on the basis of percentages mentioned 
in the general literature. However, a comparison had to be made with foreign 
competition authorities (NCAs) and other Dutch market supervisors to establish 
whether these ‘comparable’ actors also experience these rates. These comparisons 
provide interesting information since the foreign authorities enforce the same 
norm through different procedures, while the Dutch authorities enforce different 
norms in the same jurisdictional setting of decision-making and court procedures.

The comparisons serve two purposes. Firstly, it provides the opportunity to 
determine whether the Dutch trends of high proportions of (successful) litigation 
and the reasons for annulments can also be observed in the enforcement activities 
of various other enforcement authorities. In addition, the comparisons sharpen 
the direction in which influencing factors should be sought to explain the high 
percentages of (successful) litigation in the case of Dutch cartel fines. For instance, 
it is to be expected that should the deviations be caused by the nature of cartel 
fining decisions and the underlying law, then such problems should also manifest 
themselves in other Member States.

The initial step was to collect literature which describes percentages of 
litigation and the success thereof, which unfortunately was very scarce. For the 
NCAs, information on appeal and success rates in the case of fines imposed for 
infringements of the prohibition of anti-competitive agreements (101 TFEU and 
national provisions) was not available for most Member States. Existing literature 
mostly focuses on the enforcement by the European Commission. Moreover, 
although OECD reports and annual reports of the NCAs give general information 
on the percentages of (successful) litigation, the information often includes all types 

7 Outhuijse and Jans 2014, n 4.

1.1
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of decisions and the percentages regarding cartel fines cannot be extracted. Coupled 
with the fact that many competition authorities and the European Commission 
could not provide this information, own research had to be carried out.

I was able to obtain data on the frequency and success of litigation in the case 
of fines for anti-competitive agreements through analysis of the fining decisions 
and court judgments for nine Member States – Belgium, Bulgaria, Croatia, Finland, 
France, Germany, Italy, Sweden and the United Kingdom. Although initially there 
was an attempt to collect this information for each EU Member State, this attempt 
has not been successful for every Member State. For some Member States, the 
author was unable to obtain a complete overview of decisions and judgments for 
a certain period, whereas for others, such as Luxembourg, the number of fining 
decisions is too small to draw valid conclusions about the rates of appeal and their 
success. This shows that the Member States were chosen mainly for practical 
purposes. Nevertheless, as the second article will show, the group of Member States 
form a great variation of Member States with differing jurisdictional frameworks 
of decision-making and court procedures, which allows for analysing the rates and 
setting out several trends and differences.

Further, for the internal comparison, fines imposed by four other market 
supervisors were analysed: the ACM for infringements of the Dutch Act on 

Enforcement of Consumer Protection and Telecommunications Act and the Netherlands 
Authority for the Financial Markets (AFM) and Dutch National Bank (DNB) for 
infringements of the Act on Financial Supervision. Also only limited literature was 
available for the internal comparison, and own research had to be conducted.8 
This analysis was carried out by analysing the number of cases presented to and 
reviewed by the District Court Rotterdam and TIAT and the outcome thereof in 
the period 2012-2018.

In sum, a comparative analysis was made for nine countries and four other 
Dutch market supervisors. The research design for this phase is comparable to 
that used for the analysis of the Dutch practice – a literature study, an analysis of 
the number of decisions and subsequent court judgments to determine the rates 
of appeal and further appeal, and an analysis of the court judgments to determine 
the rates of annulments. The comparative law analysis was, however, more limited 
than the exhaustive account of the Dutch cartel enforcement practice. The results 
of the comparison with the nine other Member States are discussed in article 2. 
Similar to the internal comparison, the results of the external comparison are 
also included in the studies identifying the factors which influence the rates of 

8 See for example Mein 2015, n 2.
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(successful) litigation. The identification of the influencing factors for both rates 
was split into two separate studies: identifying 1) the influencing factors for the 
high percentages of litigation (article 3 and 4) and 2) the influencing factors for the 
high percentages of successful litigation (article 5).

The results of the comparisons on the rates of litigation – which entail that the 
percentage of decisions appealed is much higher than in other areas of law in the 
Netherlands and in some Member States – justified questioning what motivates 
companies to file an appeal after receiving a cartel fine from the competition 
authority. Article 3 addresses this through interviews conducted with fourteen 
legal practitioners who regularly represented undertakings fined for anti-
competitive behaviour in the last fifteen years. Although the answer seemed 
straightforward, since the fines and the likelihood of successful appeal are high, 
this research demonstrates that reasons other than the fining decision itself also 
influence the decision to file an appeal. This article starts with a brief introduction 
of the actors involved in the enforcement of competition law in the Netherlands 
and an overview of litigation statistics for the Netherlands and the other mentioned 
EU Member States. The interviews and reasons for appeal are then discussed and 
placed in a theoretical framework. Finally, the data provided by the practitioners 
is verified by an analysis of recent Dutch cartel cases and conclusions are drawn.

Subsequently, in line with this, article 4 contains an analysis of the functioning 
of the objection procedure. This additional administrative procedure is meant for 
solving disputes between citizens and the government, so that lengthy, formal legal 
procedures before the administrative court can be avoided. This article analyses 
the functioning of the procedure in case of cartel fines on the basis of the relevant 
literature, a case analysis and interviews with parties involved. The article begins 
in section 2 with a description of the objection procedure applied by the ACM in 
cartel cases. Section 3 describes the experiences of fourteen legal practitioners 
and three officials from the ACM who were regularly involved in the decision-
making and dispute-resolution procedures in cartel fine cases. The perceptions and 
experiences presented are then verified by an analysis of the decisions on objection 
which concludes the objection procedure in section 4. Section 5 explains the limited 
ability of the cartel objection procedure to resolve disputes on the basis of previous 
Dutch studies, which have shown that the success of the objection procedure, in 
the sense that the dispute was resolved, depends on the nature of the dispute, the 
reason that the objection is made and how the procedure is organised. In section 
6, conclusion are drawn.

The aim of article 5 is to identify factors which influence the number of 
annulments in Dutch anti-cartel enforcement. The article starts by setting out 

1.1
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the percentages of annulments and grounds for annulments, as established in 
previous studies, in section 2. Subsequently, section 3 gives an initial insight into 
the theoretical framework of possible influencing factors, which is designed on 
the basis of relevant academic literature, and sets out the methodology used for 
evaluating these factors in the following sections. Section 4 discusses the individual 
factors, their assumed effect based on the literature and tests whether there are 
indications that they influence the high percentage of successful litigation in the 
Netherlands. The factors are assessed through several means, including a further 
analysis of the Dutch cartel practice, interviews with involved stakeholders and 
comparisons with other Member States and Dutch market supervisors, in order 
to evaluate whether the factors identified in the literature can explain the Dutch 
practice. Section 5 concludes that factors which are woven into the Dutch practice 
(including specific court, party and case characteristics), in combination with the 
nature of competition law, influence the Dutch annulment rate.

Finally, the concluding chapter starts by summarising the results from the 
previous articles and answers the central question of this thesis. Additionally, 
the chapter discusses the relevance, implications and limitations of the research 
outcomes, explores recommendations and ends with suggestions for possible 
follow-up research.

3. Justification methodological choices

As is the case in most studies, before and during the study, methodological choices 
were made of which the most important will be set out and justified in this section.

Choices concerning the research object

Due to the limited number of Dutch cartel fines and subsequent court judgments, 
the analysis covers all cases since the establishment of the Dutch competition 
authority in 1998 which consists of a total of 52 distinguishable cartel cases. 
The chosen cut-off date is 1 January 2019. The judgments of the District Court 
Rotterdam between 2003 and 2013 were already analysed in previous research.9 
This study added the analysis of the case law of the District Court for the period 
1 January 2013 to 1 January 2019 and the TIAT for the period 1 January 2003 to 1 
January 2019 and the underlying documents.

9 Outhuijse and Jans 2014, n 4.
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The research object are cartel fines. It is acknowledged that there is much hetero-
geneity among cases, and the economic misconduct may differ substantially from 
one case to another with regard to the type of behavior, the scope and duration of 
the behavior and the number of companies involved. Nevertheless, as a benefit, 
especially in recent years, the Dutch cartels mainly cover horizontal restrictions by 
object, which facilitates drawing general conclusions about factors influencing the 
rates of (successful) litigation. Fines imposed on natural persons were excluded due 
to the different nature of these fines which would make it difficult to draw valid 
general conclusions. For instance, it was expected that what motivates companies 
to file an appeal after receiving a cartel fine differs from what motivates a natural 
person to challenge a cartel fine in court and would thereby impact the outcome 
of the factors which influence the high rate of litigation. The same is possible for 
factors which influence the number of annulments.

Choices concerning the interviews

As aforementioned, in addition to the document analysis for analysing the Dutch 
practice, interviews were conducted with ACM officials, legal practitioners and 
judges who were regularly involved in cartel cases. The decision to interview 
practitioners, rather than, for instance, the companies, was made based on the 
assumption that practitioners have a clearer impression of the functioning of the 
procedures, play an important role in the decision on how to proceed as advisors 
of the company and are easy approachable.

The legal practitioners were selected as follows. First, an overview was compiled 
of the practitioners who assisted undertakings in public cartel-enforcement 
procedures over the past fifteen years on the basis of all the relevant court judgments. 
This yielded overview included a total of more than 70 practitioners. Subsequently, 
a shortlist of 20 practitioners was prepared by selecting the practitioners who were 
most frequently involved in these procedures, and finally one practitioner per law 
firm was selected for the interview on the basis of experience and availability. With 
regard to the ACM, interviews were conducted with three officials with years of 
experience with the decision-making and dispute-resolution procedures (objection, 
appeal and further appeal) in cartel fines case. The ACM decided which officials 
were interviewed. The judges were approached in a more informal setting and 
were selected on the basis of already existing contacts.

The interviews were semi-structured and included open-ended questions about 
the factors which influence the decision to lodge an objection, to file an appeal and 
to file a further appeal at the exclusively competent courts. They also involved 

1.1
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how the companies and officials experienced the various decision-making and 
dispute-resolution procedures, the quality of the ACM’s fining decisions, and the 
quality of the judicial review performed by the specialised courts. The interviews 
were recorded with the interviewees’ consent, after which the interviews were 
transcribed and analysed.

Finally, the interviews were complemented by organising expert meetings with 
members of the stakeholder groups, such as the District Court Rotterdam, TIAT 
and ACM, in which the most important research findings were discussed.

Choices concerning the comparisons

As regards the external comparison, the choice of these countries was made on 
the basis of availability of sufficient decisions and their transparency, as well as 
the transparency of whether appeals and further appeals were initiated and the 
outcome of those procedures. Sufficient data was obtained for nine Member States, 
allowing for their appeal and success rates to be examined. Language barriers had 
to be overcome when researching certain Member States, for which invaluable 
collaboration was held with a number of student assistants and national experts 
from the NCAs, judiciary and legal profession, making this study possible.

As concerns the internal comparison, the choice of these Dutch market 
supervisors (ACM, AFM and DNB) and these type of fines (consumer protection, 
telecommunication and financial market supervision) were made on the basis 
of the degree of comparability with cartel fining decisions. These types of fines 
bear interesting similarities with anti-cartel enforcement: they concern market 
supervision, concern high fines imposed on companies by independent authorities, 
have close connections with European law, consist of only a limited number of 
decisions per year and are reviewed by the District Court Rotterdam and the TIAT. 
The choice was inspired by the advice given by two judges from the Rotterdam 
District Court, who were questioned on which areas of law they experienced as 
comparable to cartel fines from a judicial perspective.

A common question raised is why a comparison is not made with fines imposed 
for abuse of dominance. The answer is that such fines are hardly imposed by the 
Dutch competition authority in recent years, which would make the comparison 
an empty exercise.

Origineel document Annalies.indd   18 21-05-19   12:31
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Choices concerning the outcomes

The rates of (successful) litigation in this research are mainly calculated per 
case, which means that only one of the fines of the undertakings is annulled 
or all the fines are annulled. However, a partial annulment of a fine for one of 
the undertakings is sufficient to be counted as annulment. The same method is 
applied for the litigation rate. In several parts of the research, the outcomes are also 
reviewed per company to supplement the limitation following from this percentage 
calculation method. Further justifications are provided in the respective articles.

Due to the diverse nature of the annulments, the research divides the annulments 
into three broad categories: fine imposition, fine amount and reasonable time. 
The latter two categories both lead to reductions in the fine, which are the result 
of defective fine calculation for the former and exceedance of the reasonable time 
as under Article 6 European Convention of Human Rights for the latter. The 
‘fine imposition’ category is different: in such cases, the court has concluded that 
conditions for imposing a fine were not fulfilled, for reasons such as insufficient 
evidence, insufficient economic analysis or insufficient reasoning. The ‘fine amount’ 
category is further subdivided in 1) incorrect basis for the fine (incorrectly calculated 
turnover), 2) incorrect classification of the offence and incorrect severity factor, 3) 
disproportionately high fines, and 4) defects in the grounds for the amount of the fine.

4. Relation research to previous research

The aim of this research is to the explain the high percentages of litigation and 
successful litigation. In order to achieve this, the research may partly rely on 
previous studies. Studies have been published on, for example, the theoretical 
framework and empirical data. In addition, new information has to be collected 
and new theories have to be build.

For example, a model for examining appeal behaviour could be borrowed from 
previous Dutch and international literature. Previous research has shown that two 
perspectives are of particular interest when analysing appeal behaviour, which 
are ‘the calculating actor’ and the ‘involved actor’. The two perspectives can be 
further divided into four theories: the rational choice theory, the theory of bounded 
rationality and the theories of procedural and distributive justice. On the basis of 
the rational choice theory, the actor is a calculating entity which weighs the costs 
and benefits of several options and then decides what course of action to take. 
According to the theory of bounded rationality, the rationality of the calculating 
entity is bounded because of environmental factors, such as lack of information 

1.1
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or time. The theories of procedural and distributive justice provide an alternative 
which entail that the entity makes its decision on the basis of its perceptions of 
the justice of the outcome of the procedure and the procedure itself. This study 
will analyse and test this theoretically founded and widely applicable model to 
discover what motivates companies to challenge cartel fines in court and thereby 
identify the factors influencing the high rate of litigation on basis of interviews 
with stakeholders and case-analysis. The interviews with the involved stakeholders 
will be an important addition to the competition literature, as many previous 
studies work with assumptions instead of questioning the involved parties.

Further, for analysing the success of the litigating companies and identifying 
factors which influence the outcome of cases, many studies are available which 
describe factors influencing the outcome of cases. However, a model as existing 
for analysing the appeal behaviour is not available for the analysis of factors 
influencing high rates of successful litigation. Existing literature either focused on 
case and party characteristics as determinants for successful appeals, or the process 
of judicial decision-making and factors which influence this process. This study 
combines both perspectives in order to explain the occurrence of the annulments 
and factors influencing this as accurately as possible. The addition to the literature 
is the development of a widely applicable model which can be used in other studies 
to examine factors influencing the rate of successful litigation.

Moreover, to place the Dutch percentages in perspective and to analyse whether 
the high percentages of (successful) litigation and the reasons for annulments can 
also be observed in the enforcement activities of various enforcement authorities, 
this study can partly reply on previous studies analysing these rates in the 
Netherlands in other areas of law. For example, general literature described that 
around 30% of other Dutch administrative decisions are annulled, with only 10% of 
the cases actually being challenged in court. To explain the high rates of (successful) 
litigation, also new empirical data has to be collected. In addition to the outcomes 
of the dispute-resolution procedures in cartel cases which has to be collected and 
analysed to explain the rates, data regarding the enforcement by other NCAs and 
other Dutch market supervisors has to be collected to answer, amongst other, the 
question whether the high levels of (successful) litigation can be explained by either 
the nature of cartel fines or Dutch features of competition law enforcement. This 
data is currently missing in the literature.

With regard to competition law literature, in contrast to the literature on 
European-level enforcement, in which the practice of challenging European 
cartel fines and the success of such challenges are described in detail, empirical 
assessment of challenges to national cartel fines and their success rate is limited to 
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non-existent. This while a substantial number of cartels in the European Union 
are detected and enforced by the NCAs and the importance of NCA effectiveness 
is emphasized.10 Current discussions are limited as they focus on the number of 
enforcement activities, particularly the number of imposed fines, their size and 
deterrent effect, while the empirical assessment of the court procedures in which 
those fines were challenged and the consequences thereof have received minimal 
attention. This research is the first empirical assessment of the litigation and success 
rates of cartel fines cases in ten European Member States. Public policymakers, 
such as the European Commission, could benefit from this data gathered to analyse 
the NCAs’ effectiveness. Moreover, the analysis is valuable for future research, 
since the depiction of these trends and differences can form the basis for further 
research to explain national rates, trends and developments – as this research does 
for the Netherlands.

Finally, in general, the research is a valuable addition to the current literature 
because it can provide greater insight into the relationship between several factors, 
such the nature of a law and a procedure’s characteristics, and the (successful) 
litigation rates. This knowledge is valuable beyond the field of Dutch competition 
law, for example, in considering similar phenomena in other areas of law, or where 
a government considers deploying the instrument of administrative fines, or 
designing administrative procedures in other areas of law.

10 The effectiveness of domestic enforcement has been subject to extensive review and debate, 
which have recently culminated in the proposal for the ECN+ Directive. Directive (EU) 2019/1 
of the European Parliament and the Council of 11 December 2018 to empower the competition 
authorities of the Member States to be more effective enforcers and to ensure the proper func-
tioning of the internal market.

1.1
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1. Introduction1

One of the central rules in competition law is the prohibition of anti-competitive 
agreements.2 In the Netherlands, the public law enforcement of this prohibition has 
been entrusted to the Authority for Consumers and Markets (hereinafter: ACM), 
which is, inter alia, empowered to impose administrative fines.3 Undertakings can 
file an appeal against these fining decisions at two specialised courts, namely the 
District Court Rotterdam and the Trade and Industry Appeal Tribunal (hereinafter: 
TIAT). This contribution poses the question whether the public enforcement of 
the cartel prohibition in the Netherlands is conducted effectively or whether 
this enforcement would benefit from a boost. There are a number of indications 
that the latter is the case. Firstly, the percentage of appeals against the ACM 
fining decisions in cartel cases is over 70 percent, which is considerably higher 
than is normal in administrative disputes.4 Secondly, previous research showed 
that between 2003 and 2013, almost 60 percent of the ACM decisions imposing 
cartel fines were annulled by the District Court Rotterdam.5 A quantitative and 
qualitative assessment of these judgments revealed that the ACM and the District 
Court applied a different approach with regard to, for example, the standard of due 
process and the proportionality of fines.6 This previous research will be explained 
in further detail in section 2. These conclusions and the fact that the District Court 
is not the highest court regarding these disputes led to further questions: Did one of 
the parties appeal? What did the TIAT decide? Did the TIAT endorse the District 
Court judgment, and what were the consequences for the ACM fining decision? As 
this contribution will describe in sections 3 and 4, the percentages of further appeal 

1 This text builds upon previous publications and contains overlap with: A. Outhuijse and J.H. 
Jans, “Judicial Review of Decisions of the Dutch Competition Authority,” in Mundi et Europae 

civis; Liber Amicorum Jacques Steenbergen, ed. W. Devrou et al. (Brussels: Larcier, 2014), 265-279, 
available at SSRN: https://ssrn.com/abstract=2506621; J.H. Jans and A. Outhuijse, “Advisory 
Objection Procedures in the Netherlands. A Case Study on its Usefulness in Dutch Competition 
Law,” in On Judicial and Quasi-judicial independence, ed. S. Comtois and K.J. de Graaf (The Hague: 
Eleven Publishing 2013), 179-194, available at SSRN: http://ssrn.com/abstract=2176719.

2 Article 101 TFEU and Article 6 Dutch Competition Act. Cartel prohibition is in this article 
used as synonym for the prohibition of anti-competitive agreements.

3 In the majority of the Member States, the national competition authority adopts the fining 
decisions. However, in Austria, Ireland, Denmark, Finland and Sweden, fining decisions are 
adopted by a court upon the request of the national competition authority.

4 See amongst others about this: Jans and Outhuijse, “Advisory Objection Procedures.”
5 Outhuijse and Jans, “Judicial Review of Decisions of the Dutch Competition Authority.” The 

percentage of annulments definitely did not decrease in the years 2013 and beyond.
6 Ibid.
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and annulment of District Court judgments are also high; the TIAT, for example, 
annulled the judgment of the District Court in more than 60 percent of the cases. 
The high percentages of challenged and annulled decisions both affect the effective 
enforcement of anti-competitive agreements and entail other negative externalities 
of a quantitative and qualitative nature, as the contribution will describe in section 
5. Finally, some developments in Dutch competition law which will influence the 
judicial review in cartel cases will be described in section 6. Section 7 concludes.

2.  Analysis of District Court judgments

The ACM can impose a fine for any infringement of the prohibition of anti-
competitive agreements.7 Undertakings can apply for judicial review at two 
specialised courts: the District Court as the first instance court and the TIAT as 
the second and last instance court. However, under Dutch administrative law, an 
interested party can only challenge an administrative decision before a court if it 
has previously lodged an objection with the decision-making authority; in cartel 
cases, this is the ACM.8 The ACM completely reviews its decision in the objection 
procedure: it reconsiders the lawfulness and the expediency of the contested 
decision.9 After the ACM’s objection decision, the undertaking can file an appeal 
with the Rotterdam District Court, which has exclusive jurisdiction in public 
competition law enforcement as the court of first instance. The comprehensive 
review conducted by the District Court includes the establishment of the facts, the 
qualification of the facts, the evidence for the infringement, the compliance with 
the relevant procedures, the amount of the fine and the interpretation of the law.10 
The period for filing an appeal is six weeks after the ACM’s objection decision.

In public-enforcement procedures, undertakings file an appeal in more 
than 70 percent of cases. This percentage is considerably higher than is usual in 
administrative disputes: on average, only 10 percent of cases reach the judicial 

7 Article 56 Dutch Competition Act.
8 Article 7:1 of the Netherlands General Administrative Law Act (GALA).
9 See for further explanation of the objection procedure: Jans and Outhuijse, “Advisory Objection 

Procedures.”
10 See inter alia S. Lavrijssen and M. de Visser, “Independent administrative authorities and the 

standard of judicial review,” Utrecht Law Review (2006), 111-135; S. Lavrijssen, “More intensive 
judicial review in competition law and economic regulation in the Netherlands: vice or virtue?,” 
in O. Essens, A. Gerbrandy and S. Lavrijssen, National Courts and the standard of review in com-

petitionlaw and economic regulation (Groningen: Europa Law Publishing 2009), 173-198.

2
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review stage.11 Moreover, in the field of other economic fining decisions, such 
as banking supervision and the supervision of financial markets by the DNB 
and AFM, only a limited number of undertakings submit their cases for judicial 
review.12

As mentioned, previous research analysed the judgments of the District Court 
Rotterdam.13 This research focused on a total of 74 judgments from the period 
2003–2013 and found the following.

Judgment Number of cases Percentage

Decision wholly or partly annulled 44 of the 74 59 percent
Decision upheld 25 of the 74 34 percent
Case withdrawn 5 of the 74 7 percent

The 44 overturned decisions were divided into three broad categories.14

1. Can a fine be imposed justifiably and properly? The District Court ruled in these 
cases that no fine could be imposed because of substantive or procedural 
defects in the fining decision. Pertinent questions include: can the ACM 
prove the alleged facts? Do the facts constitute an infringement of the cartel 
prohibition? Has there been procedural impropriety? Have adequate reasons 
been given for the decision? A defect was found in 25 of the 44 cases (57 
percent).

2. Is the fine too high? The District Court ruled in those cases that a fine could 
be imposed but the amount of the fine was excessive. Important questions 
include: have the policy rules regarding the calculation of the fine been 
applied properly? Has the relevant turnover been calculated correctly? Is the 
fine disproportionate? A defect was found in 14 of the 44 cases (32 percent).

3. Has the case been brought within a reasonable time? This category includes those 
cases in which the fine was justifiably and properly imposed and correctly 

11 See inter alia A.T. Marseille, Burgers in bezwaar en beroep; over de toegankelijkheid van het bestu-

ursrecht, Justitiële Verkenningen (The Hague: Boom Lemma 2014/1); J.G. van Erp and C.M. Klein 
Haarhuis, De filterwerking van buitengerechtelijke procedures (The Hague: WODC 2006); I.M. 
Boekema, De stap naar hoger beroep (The Hague: BJu 2015).

12 A. Mein, De boete uit balans. Het gebruik van de bestuurlijke boete in het kader van het financieel toezicht 
(Dissertation Erasmus University Rotterdam 2015), 308-309.

13 Outhuijse and Jans, “Judicial Review of Decisions of the Dutch Competition Authority.”
14 Ibid.
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calculated at the first instance, but was nevertheless reduced for exceeding 
the reasonable time for an administrative procedure provided for by Article 6 
European Convention on Human Rights (hereinafter: ECHR).15 This occurred 
in 5 of the 44 cases (11 percent).

Decisions in the first category are often overturned because the standards of due 
process have not been met: insufficient evidence (5 cases),16 insufficient regard for 
the economic context (5 cases),17 and insufficient reasoning (13 cases).18 Insufficiently 
reasoned decisions included decisions in which the reasons or responses to counter-
arguments or counter-evidence appeared too late in the proceedings (e.g. during 
the court hearing rather than in the decision on the objection) or did not appear at 
all. Examples of insufficient regard for economic context included cases in which 
the District Court questioned the ACM’s market definition, questioned whether 
the undertakings were in fact competitors or questioned whether the conduct 
was capable of restricting competition. These cases illustrated that the District 
Court sets higher standards than the ACM regarding the quantity and kind of 
economic research required from the ACM. Insufficient evidence concerned the 
factual evidence for the alleged facts, such as evidence for the cartel agreement or 
exchange of information between the undertakings. Finally, it is worth noting 
that there were no cases in which a decision was annulled or the fine was reduced 
for the infringement of substantive principles of sound administration, such as 
legitimate expectations, legal certainty or equality.

The amount of the fine is the second largest category of annulments. This 
category can be further divided: wrong basis for the fine (incorrectly calculated 
turnover) (5 cases), wrong classification of the offence (2 cases), disproportionately 
high fine (5 cases) and defects in the grounds for the amount of the fine (2 cases). 
The proportionality principle presents a notable difference in emphasis between 
the ACM and the District Court. On the one hand, the deterrent effect of the fine 

15 See W.P.J. Wils, “EU Antitrust Enforcement Powers and Procedural Rights and Guarantees: 
The Interplay between EU Law, National Law, the Charter of Fundamental Rights of the EU 
and the European Convention on Human Rights,” World Competition: Law and Economics Review 
34, No. 2 (2011).

16 E.g. District Court Rotterdam 28 April 2009, ECLI:NL:RBROT:2009:BI3337 (ETB Vos); District 
Court Rotterdam 1 October 2009, ECLI:NL:RBROT:2009:BJ9175 (Clabbers).

17 E.g. District Court Rotterdam 4 March 2008, ECLI:NL:RBROT:2008:BC8958 (Soletanche Bachy); 
District Court Rotterdam 28 February 2006, ECLI:NL:RBROT:2006:AX1341 (Bovag/NCBRM); 
District Court Rotterdam 12 April 2012, ECLI:NL:RBROT:2012:BW1335 (Home care organisations).

18 E.g. District Court Rotterdam 5 March 2010, ECLI:NL:RBROT:2010:BL6819 (Vialis). The two 
remaining cases concerned the exceedance of the limitation period and an inadmissible appeal.

2
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seems to be of great importance to the ACM.19 On the other hand, the District 
Court seems to place greater emphasis on the proportionality of the fine. This 
difference in approach partially explains the number of decisions successfully 
challenged in this category (5 cases).

Exceeding the reasonable time is the third and smallest category. In 5 cases, 
the fine was reduced for exceeding the reasonable time requirement of Article 6 
ECHR. In 1 of the 5 cases, the District Court concluded that the ACM had remained 
inactive during various parts of the enforcement procedure without being able 
to point to any cause for the delay on the part of the undertakings.20 The delay 
occurred in the judicial proceedings once21 and three times both in the objection 
procedure and in the judicial proceedings.22

3. To appeal or not to appeal

3.1 The percentage of further appeals and the appellant

Judicial-review proceedings followed the objection procedure in more than 70 
percent of the cases. The appeal was also often followed by a further appeal, which 
occurred in almost 70 percent of the cases brought before the District Court: of 
the 69 cases adjudicated in the District Court, at least one of the parties appealed 
to the TIAT in 48 cases.

19 This is of course not surprising for a competition authority. See in general inter alia F. Smuda, 
“Cartel overcharges and the deterrent effect of EU competition law,” Journal of Competition Law& 

Economics 10, No. 1 (2013), 63-86; C. Veljanovski, “Deterrence, recidivism, and European cartel 
fines”, Journal of Competition Law & Economics 7, No. 4 (2011), 871-915.

20 District Court Rotterdam 5 March 2010, ECLI:NL:RBROT:2010:BL6828 (Oomen).
21 District Court Rotterdam 26 October 2009, ECLI:NL:RBROT:2009:BK1215 (Bongaertz Holding).
22 District Court Rotterdam 10 February 2011, ECLI:NL:RBROT:2011:BP3913 (Gerritsen); District 

Court Rotterdam 22 May 2006, ECLI:NL:RBROT:2006:AX8428 (Aesculaap); District Court 
Rotterdam 22 May 2006, ECLI:NL:RBROT:2006:AX8425 (AUV).
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Litigation category Number of cases in 

the District Court

Number of further 

appeals

Imposition of the fine 25 15
Amount of the fine 14 14
Reasonable time 5 4
Grounds unfounded 25 15

Litigation category Undertaking 

appeals

ACM 

appeals

Both 

appeal

No 

appeal

Imposition of the fine 8 6 1 10
Amount of the fine 4 3 7 0
Reasonable time 2 0 2 1
Grounds unfounded 15 0 0 10
Total 29 9 10 21

Undertakings appeal more often than the ACM. This finding is unsurprising 
and corresponds to literature describing appeal behaviour in Dutch general 
administrative law.23 The largest number of appeals brought by undertakings relate 
to cases in which the District Court ruled that the appeal was unfounded. The ACM 
mostly appealed annulments based on the amount of the fine. Furthermore, the table 
shows that appeals are least common in the imposition of the fine category and if 
the District Court ruled that the appeal is completely unfounded. The undertaking 
and/or the ACM appealed all fourteen annulments based on the amount of the fine.

Before going into further detail on the disputes in which one of the parties 
filed a further appeal, it is interesting to analyse which kind of disputes and which 
outcomes saw neither party file a further appeal. Neither party instigated further 
appeal 21 of the 69 cases (30 percent). In 11 of these 21 cases, the District Court 
annulled the fining decision of the ACM. In the other 10 cases, the District Court 
confirmed the ACM fining decision and ruled that all the grounds for appeal by 
the undertaking were unfounded.

3.2 No appeal after annulment by the District Court

The consequences of the annulment depend on the exact ruling in the District 
Court’s judgment. Before 1 July 2009, the general rule was that the District Court 
ordered the ACM to amend its decision in the case of an annulment. For example, 
in a case of insufficient evidence or insufficient regard for the economic context, 

23 Boekema, De stap naar hoger beroep.
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the District Court could order the ACM to conduct more research and amend its 
decision accordingly. The rule since 1 July 2009 is that the District Court has to 
replace the decision with its judgment in case of an annulment of the administrative 
fine.24 To serve both the principle of effective judicial protection and final dispute 
resolution, the District Court has to decide in those cases whether a fine can be 
imposed and if so, what the amount of the fine should be. Another remedy, which 
also serves the principles of effective judicial protection and final dispute resolution, 
is the administrative loop which was introduced into Dutch administrative law in 
2010.25 The administrative loop is an interlocutory judgment which grants the ACM 
the opportunity to remedy the defects found in the contested decision pending the 
appeal procedure. The District Court renders its final judgment after this remedy. 
Another way to finalise the dispute involves the District Court’s annulment of 
the decision and its upholding of the legal consequences of the decision.26 The 
ACM does not have to adopt a new decision in that case. Upholding the legal 
consequences is most often applied in cases in which the objection decision lacks 
timely, adequate reasoning which was the ground for the annulment, but the ACM 
provided adequate reasoning for the fining decision during the court procedure.

As mentioned, neither the ACM nor the undertaking appealed the annulment 
by the District Court in 11 cases. This concerned the following subcategories.

24 Article 8:72a GALA.
25 Examples in the case law: CBb 14 March 2012, ECLI:NL:CBB:2012:BV9426 (Ooms Avenhoorn); CBb 14 

March 2012, ECLI:NL:CBB:2012:BV9430 (NH8) ; CBb 20 March 2012, ECLI:NL:CBB:2012:BW3671 
(BTL).

26 Article 8:72(3) GALA.
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Grounds for annulment Number of annulments 

in the District Court

Number of  

no appeal

Insufficient evidence27 5 1
Insufficient regard for economic 
context28

5 4

Lack of timely, adequate grounds29 13 5
Reasonable time30 5 1

In 4 out of 5 cases, neither party appealed against the annulment of the ACM’s 
decision on grounds of insufficient regard for the economic context.31 The ACM 
did not consider it worthwhile to investigate these cases further and withdrew 
its decision. In the Home care organisations case, the District Court ruled that the 
ACM’s research had not demonstrated that the agreement between the home care 
organisations was suitable to restrict competition.32 The District Court ordered the 
ACM to examine the impact of several factors on the undertakings’ competitive 
opportunities and to amend its decision accordingly. The ACM, however, waived 
the fines imposed on all seven home care organisations.33 According to the ACM, 
a further investigation was not worthwhile because, among other issues, too much 
time had elapsed since the infringement. This was a highly favourable outcome 
for the undertakings, since the fines ranged from EUR 600,000 to EUR 4 million. 
The ACM also withdrew its decision and waived the fines in Texaco.

34 This was 
one of the cases in which the District Court annulled the decision on the ground 
of insufficient evidence. None of the parties appealed further.

27 District Court Rotterdam 24 June 2005, ECLI:NL:RBROT:2005:AT8817 (Texaco); District Court 
Rotterdam 13 July 2006, ECLI:NL:RBROT:2006:AY4035 (Mobile Operators).

28 District Court Rotterdam 28 February 2006, ECLI:NL:RBROT:2006:AX1341(Bovag/NCBRM); District 
Court Rotterdam 4 March 2008, ECLI:NL:RBROT:2008:BC8958 (Soletanche Bachy); District Court 
Rotterdam 12 April 2012, ECLI:NL:RBROT:2012:BW1335 and ECLI:NL:RBROT:2012:BW1327 
(Home care organisations).

29 E.g. District Court Rotterdam 23 July 2008, ECLI:NL:RBROT:2008:BD8517 (Borginfra);  
ECLI:NL:RBROT:2008:BD8550 (Bouwmij); ECLI:NL:RBROT:2008:BD8227 (Beentjes); District 
Court Rotterdam 5 March 2010, ECLI:NL:RBROT:2010:BL6819 (Vialis).

30 District Court 26 October 2009, ECLI:NL:RBROT:2009:BK1215 (Bongaertz Holding).
31 District Court Rotterdam 28 February 2006, ECLI:NL:RBROT:2006:AX1341(Bovag/NCBRM); District 

Court Rotterdam 4 March 2008, ECLI:NL:RBROT:2008:BC8958 (Soletanche Bachy); District Court 
Rotterdam 12 April 2012, ECLI:NL:RBROT:2012:BW1335 and ECLI:NL:RBROT:2012:BW1327 
(Home care organisations).

32 District Court Rotterdam 12 April 2012, ECLI:NL:RBROT:2012:BW1335 (Home care organisations).
33 NMa Annual Report 2012, 36.
34 Press release of the ACM, accessed 20 April 2016 <https://www.acm.nl/nl/publicaties/publicatie/5375/

NMa-ziet-af-van-boetes-Texaco-en-Texaco-tankstations/>.
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Neither party appealed further in 5 cases in which the decision was annulled for 
lack of adequate, timely reasoning.35 In 2 cases, Vialis and Van Oord Holding, the 
ACM had to adopt a new fining decision. The ground for annulment in these 
2 cases was the fact that the ACM had not provided adequate reasons for the 
distinction it had drawn between this undertaking and other undertakings in a 
similar situation.36 In Vialis, the ACM granted a leniency discount of 80 percent 
rather than 100 percent based on the argument that the leniency seeker organised 
an information meeting for the other cartel participants. The District Court ruled 
that the ACM substantiated insufficiently why it reduced the leniency discount, as 
the ACM did not reduce leniency discounts of leniency seekers organising similar 
meetings in other sectors.37 According to the District Court, ‘the ACM was unable 
to explain why meetings in other sectors should not also (1) constitute a genuine 
risk that evidence would be destroyed and (2) offer a forum to decide whether to 
lodge a leniency request in a concerted way’.38 In the new decision, taken after 
the judgment, the ACM granted a 100 percent discount. In Van Oord Holding, the 
District Court also ruled that the ACM had not substantiated sufficiently why the 
fine was much higher than the fines imposed on other undertakings in similar 
cases.39 Because the ACM could not substantiate this difference, the decision was 
not adequately reasoned. In its new decision, the ACM decreased the fine from EUR 
552,626 to EUR 129,165 instead of improving its reasoning. In the other 3 cases, 
the ACM’s decision was annulled because it failed to respond to the arguments 
of the undertakings in its objection decision. The District Court upheld the legal 
consequences of the decisions, since the ACM explained its decisions during the 
District Court hearing.40 The undertakings did not further appeal in these 3 cases. 

35 District Court Rotterdam 23 July 2008, ECLI:NL:RBROT:2008:BD8517 (Borginfra); 
 ECLI:NL:RBROT:2008:BD8550 (Bouwmij); ECLI:NL:RBROT:2008:BD8227 (Beentjes); District 

Court Rotterdam 5 March 2010, ECLI:NL:RBROT:2010:BL6819 (Vialis); District Court Rotterdam 
17 October 2008, ECLI:NL:RBROT:2008:BG0948 (Van Oord Holding).

36 District Court Rotterdam 17 October 2008, ECLI:NL:RBROT:2008:BG0948 (Van Oord Holding) 
and District Court Rotterdam 5 March 2010, ECLI:NL:RBROT:2010:BL6819 (Vialis). Essentially 
these cases concerned a veiled application of the equality principle.

37 District Court Rotterdam 5 March 2010, ECLI:NL:RBROT:2010:BL6819 (Vialis).
38 Ibid.
39 District Court Rotterdam 17 October 2008, ECLI:NL:RBROT:2008:BG0948 (Van Oord Holding).
40 District Court 23 July 2008, ECLI:NL:RBROT:2008:BD8517 (Borginfra); 
 ECLI:NL:RBROT:2008:BD8550 (Bouwmij); ECLI:NL:RBROT:2008:BD8227 (Beentjes).
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Interestingly, other parties did appeal in 4 similar cases. This raises the question 
of why certain parties do appeal in similar cases and others do not.41

3.3 No appeal after unfounded appeal

In 10 cases in which the District Court ruled that the appeal was unfounded, 
neither the undertaking nor the ACM appealed at the TIAT. The undertakings 
participated in the “accelerated-fine procedure” in 7 cases.42 These cases concerned 
the “construction fraud” cases.

The construction fraud cases concerned a national price-fixing system 
involving 1,300 undertakings.43 To simplify and accelerate the prosecution of these 
undertakings, the ACM offered them an accelerated-fine procedure. In exchange 
for a fine discount of 15 percent, the undertakings had to renounce their right to 
individual access to the file, the right to be heard individually and the right to object 
and appeal the facts and their qualifications. This procedure has some similarities 
to a settlement, but unlike a settlement, the undertaking did not have to recognise 
its infringement of the cartel prohibition.44

41 CBb 1 September 2010, ECLI:NL:CBB:2010:BO0866 (Schelvis); ECLI:NL:CBB:2010:BN9357 (Ver-

zijl); ECLI:NL:CBB:2010:BN9349 (Timmer); CBb 31 August 2010, ECLI:NL:CBB:2010:BN6711 
(Reimert).

42 District Court Rotterdam 23 July 2008, ECLI:NL:RBROT:2008:BD8275 (Nooijen); 
ECLI:NL:RBROT:2008:BD8268 (Eggengoor); ECLI:NL:RBROT:2008:BD8261 (De 

Groot); ECLI:NL:RBROT:2008:BD8245 (Joost Visser); District Court Rotterdam 15 May 
2009, ECLI:NL:RBROT:2009:BI4893 (Kindeg); District Court Rotterdam 26 June 2009,  
ECLI:NL:RBROT:2009:BJ1431 (Ten Tije); District Court Rotterdam 10 July 2007,  
ECLI:NL:RBROT:2009:BJ3041 (Aalberts). In the three remaining cases which were unfounded 
and no appeal was filed, one case did not concern the construction fraud cases and the other 
two did concern the construction fraud cases, but not the accelerated procedure.

43 G. Knoop-Rutten and J. Strijker-Reintjes, “Schoon schip in de bouw: NMa blikt terug,” Tijdschrift 
Sanctierecht en Compliance , No. 3 (2012), 131-139.

44 Recognition of the infringement is one of the requirements for the settlement procedure in 
most Member States. This is for example a requirement in the United Kingdom and Germany, 
but not in France. See A. Outhuijse, “Schikken met ACM: gewenste koers of rechtsomkeerd”, 
SEW, No. 12 (2016), 510-522.
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Of the 1,300 undertakings involved, 1,240 undertakings chose the accelerated 
procedure.45 The cases concerning the other 60 undertakings were dealt with 
under the normal procedure.46 When opting for the accelerated-fine procedure, 
the undertaking could still apply for judicial review of the fining decision, but 
the grounds for judicial review were substantially limited because the facts and 
qualification of the facts could not be disputed. The conditions of the accelerated-
fine procedure and the amount of the fine could still be grounds for judicial review. 
However, the requirements of the accelerated procedure (e.g. limited access to the 
penalty report) made litigation difficult in practice as the undertaking might not 
have a complete picture of the ACM’s case.

The circumstances of the accelerated procedure combined with the fact that 
the District Court rejected all grounds of appeal probably influenced the decision 
not to file a further appeal in these 7 cases. In contrast with these undertakings, 
other undertakings did file further appeals in similar cases; They also participated 
in the accelerated-fine procedure, and their cases were also ruled unfounded by the 
District Court. As noted above, this begs the question what the difference makes 
for the parties and what the reason is that some undertakings file a further appeal 
and other undertakings in a similar situation do not.

4. Analysis of TIAT judgments

The TIAT is the highest administrative court specialising in the field of economic 
administrative law. Undertakings and the ACM can file a further appeal at the 
TIAT within six weeks of the District Court’s judgment. The TIAT not only 
reviews the judgments on legal grounds, unlike some second instance courts 
in other Member States, but also completely reviews the factual grounds of the 
case.47 This comprises the establishment and qualification of the facts, evidence, 
compliance with the relevant procedures, the amount of the fine, the interpretation 
of the law and the method and intensity of the judicial review of the District Court.

45 These numbers are based on: Knoop-Rutten and Strijker-Reintjes, “Schoon schip in de bouw: 
NMa blikt terug.” However, when adding up the summaries of the fining decisions for each 
subsector as published by the ACM, I found the following: 1 082 companies were involved in the 
accelerated procedure, of which 1 026 undertakings received a fine and 56 undertakings did not. 
Moreover, 131 undertakings were involved in the regular procedure, of which 53 undertakings 
received a fine, and 78 companies did not.

46 Ibid.
47 In the majority of the member states, the second instance court only reviews questions of law. 

See European Commission, Pilot field study on the functioning of the national judicial systems 
for the application of competition law rules 2014, 21.
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The intensity of the review by the TIAT could in general be described as a 
comprehensive review.48 Like the District Court, the TIAT can substitute its 
findings for that of the ACM and does not limit itself to the question whether the 
ACM could reasonably have reached a particular conclusion.49 The Lymbouw case 
illustrates that the TIAT carries out a thorough review of the facts. In this case, 
the TIAT analysed the infringing projects and the available evidence in order to 
determine the number of projects in which the involvement of the undertaking 
could be proven.50 Moreover, as the Bicycle cartel case shows, the TIAT rules itself 
on the gravity of the infringement for the purpose of calculating the amount of 
the fine.51

The high percentage of further appeals (70 percent of the cases) could partly be 
explained by the scope and intensity of the review in further appeal. The question 
is whether these further appeals are likely to be successful or whether the TIAT 
simply confirms the judgment of the District Court. The latter question must be 
answered in the negative. The TIAT annulled the judgment of the District Court 
in 30 of 48 cases (62.5 percent).

The TIAT judgments show substantial differences between appeals. In some 
cases, there is one specific ground for appeal: the undertakings, for example, do 
not deny the offence and only dispute the amount of the fine.52 In other cases, no 
fewer than 38 grounds were presented, and the undertakings seek to dispute all 
aspects of the fining decision.53 A description of all the grounds in all cases lies 
beyond the scope of this contribution. Accordingly, the following discussions are 
limited to a summary of the main cases.

4.1 Annulments by the TIAT

The TIAT annulled the District Court’s judgment in more than 60 percent of the 
further appeals. In contrast to the District Court’s annulments, reasonable time 
forms the largest category for annulment by the TIAT: 46.6 percent (14 of 30 cases) 
were annulled because of infringement of the right to trial within a reasonable time. 

48 See inter alia Lavrijssen and De Visser, “Independent administrative authorities and the standard 
of judicial review”; Lavrijssen, “More intensive judicial review in competition law and economic 
regulation in the Netherlands: vice or virtue?”.

49 The intensity of the review differs per Member State.
50 Other example: CBb 3 July 2008, ECLI:NL:CBB:2008:BD6629 (AUV).
51 CBb 4 October 2011, ECLI:NL:CBB:2011:BT6521 (Bicycle cartel).
52 For example: CBb 8 April 2010, ECLI:NL:CBB:2010:BM1588 (Erdo); CBb 12 July 2012,  

ECLI:NL:CBB:2012:BX6386 (Lymbouw).
53 E.g. CBb 3 July 2008, ECLI:NL:CBB:2008:BD6629 (AUV).
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The District Court and the TIAT have different views on determining a violation 
of the reasonable period conform article 6 ECHR. The amount of the fine is the 
second largest category of annulment by the TIAT in this period of time. The District 
Court’s judgment was annulled on this ground in 9 out of 30 cases (30 percent). The 
imposition of the fine is the cause of the annulment in 7 of 30 cases (23.33 percent). 
In conclusion, the TIAT does not agree with the District Court on the imposition 
of the fine or on the amount of the fine in 33.3 percent of all appeals (16 out of 48 
cases). The vast majority of annulments were in favour of the undertaking.

The critical reader will wonder how it is possible that the TIAT annulled the 
judgment on the basis of reasonable time in 14 cases, while it is stated above that 
one of the parties lodged a further appeal under the reasonable period category in 
only 4 cases. The TIAT held that the reasonable time limit had been exceeded in 
8 cases, while the District Court had found no violation in this regard. The same 
case will then fall into the “unfounded grounds” category during the District Court 
phase and “reasonable time” category during the TIAT phase. Other shifts between 
the categories have also been reported, such as from the category of unfounded 
grounds to that of the amount of the fine and from the amount of the fine to the 
imposition of the fine. Some shifts between the categories will be explained in 
greater detail during the description of the cases.
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The annulments are further divided into subcategories.

Grounds for overturning District Court’s 

judgment

Number of times

Imposition of the fine 7

Insufficient evidence54 2
Insufficient regard for economic context -
Lack of timely, adequate grounds55 2
Limitation period56 1
Infringement of the right to defence57 2
Principle of equality58 2

Amount of the fine 9

Wrong basis for fine59 1
Wrong classification of offence60 1
Disproportionately high fine61 5
Defects in grounds given -

Reasonable time 14

The numbers of annulments show that there are some differences in approach 
between the TIAT and the District Court Rotterdam, although the relationship 
between the judgments of the District Court and the TIAT is not unambiguous: 
it cannot be inferred that the TIAT is generally more flexible or more stringent 
than the District Court in its review of the ACM’s decisions. Nevertheless, some 
general trends can be distinguished.

54 CBb 28 August 2012, ECLI:NL:CBB:2012:BX7256 (Aan de Stegge); ECLI:NL:CBB:2012:BX7257 
(Land industry Sneek).

55 CBb 7 December 2005, ECLI:NL:CBB:2005:AU8309 (Secon); CBb 8 February 2011, 
 ECLI:NL:CBB:2011:BP3818 (Abbink).
56 CBb 10 April 2014, ECLI:NL:CBB:2014:119 (Darthuizer tree nurseries).
57 CBb 12 February 2010, ECLI:NL:CBB:2010:BM1689 and ECLI:NL:CBB:2009:BH0436 (Shrimps).
58 CBb 14 March 2012, ECLI:NL:CBB:2012:BV9426 (Ooms Avenhoorn); ECLI:NL:CBB:2012:BV9430 (NH8).
59 CBb 20 March 2012, ECLI:NL:CBB:2012:BW3671 (BTL).
60 CBb 4 October 2011, ECLI:NL:CBB:2011:BT6521 (Bicycle cartel).
61 CBb 12 March 2004, ECLI:NL:CBB:2004:AO6479 (Notaries Breda); CBb 1 September 2010, 

ECLI:NL:CBB:2010:BN6925 (Jagro); CBb 8 February 2011, ECLI:NL:CBB:2011:BP3816 (Wallaard 

Noordeloos); CBb 8 February 2011, ECLI:NL:CBB:2011:BP3817 (Van Hemert); CBb 12 July 2012, 
ECLI:NL:CBB:2012:BX6386 (Lymbouw).

2
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4.1.1 Imposition of the fine

The ACM may only impose a fine if it has sufficient evidence to prove the 
infringement and bears the burden of proof during the court procedures.62 The 
decision will be annulled if the ACM provides insufficient evidence. The TIAT 
endorses the conclusion of the District Court regarding the standard of proof in 
most cases. However, in the Aan de Stegge and Land industry Sneek cases, the TIAT 
appears to have been more stringent regarding the demands of evidence since it 
annulled the decision on the grounds of insufficient evidence rather than on the 
amount of the fine as the District Court had done. The District Court ruled that 
the ACM had used a wrong basis for the fine.63 After the further appeal by the 
undertakings, the TIAT held that the fining decision should indeed have been 
annulled, albeit on different grounds. According to the TIAT, the ACM was not 
entitled to fine the undertakings because the fining report contained insufficient 
evidence to prove the alleged facts.64 The TIAT did not give the ACM another 
chance to adopt a new decision; it substituted the decision with its judgment. 
These cases are examples of a shift from the amount of the fine category to the 
imposition of the fine category. With regard to the evidence, the District Court 
and the TIAT both seem to wield an unequivocal standard of proof.65 Sometimes 
the offence must be plausible,66 sometimes the infringement must be sufficiently 
proven67 and sometimes the offence must be proved convincingly.68 There is no 
discernible factor to justify the differences. Whether this is just a difference in the 
words used, or whether there is actually a difference in the required standard of 

62 In this sense, the Netherlands belongs to the minority of the Member States. See European 
Commission, Pilot field study on the functioning of the national judicial systems for the  
application of competition law rules 2014, 21.

63 District Court Rotterdam 8 June 2009, ECLI:NL:RBROT:2009:BI7165 (Aan de Stegge); 
 ECLI:NL:RBROT:2009:BI7388 (Land industry Sneek).
64 CBb 28 August 2012, ECLI:NL:CBB:2012:BX7257 (Land industry Sneek); 
 ECLI:NL:CBB:2012:BX7256 (Aan de Stegge).
65 See also Anna Gerbrandy, Convergentie in het mededingingsrecht, (The Hague: BJU 2009).
66 CBb 3 July 2008, ECLI:NL:CBB:2008:BD6629 (AUV); CBb 31 December 2007, ECLI:NL: 

CBB:2007:BC1396 (Mobile Operators), para. 9.5.5.1; CBb 3 July 2008, ECLI:NL:CBB:2008:BD6635 
(Aesculaap); CBb 22 May 2006, ECLI:NL:CBB:2006:AX8428; CBb 13 December 2012,  
ECLI:NL:CBB:2012:BZ2034; CBb 6 October 2008, ECLI:NL:CBB:2008:BF8820 (NIP), para. 5.2.; 
CBb 4 October 2011, ECLI:NL:CBB:2011:BT6521 (Bicycle cartel).

67 CBb 7 December 2005, ECLI:NL:CBB:2005:AU8309 (Secon); CBb 8 February 2011,  
ECLI:NL:CBB:2011:BP3818 (Abbink); ECLI:NL:CBB:2011:BP3816 (Wallaard Noordeloos);  
ECLI:NL:CBB:2011:BP3817 (Van Hemert); CBb 30 August 2011, ECLI:NL:CBB:2011:BR6737 (ETB Vos).

68 E.g. CBb 10 April 2014, ECLI:NL:CBB:2014:119 (Tree nurseries).
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proof is questionable. A follow-up study including interviews with judges, might 
answer this question.

Another interesting point in this category concerns the right to defence. In 
Dutch competition law cases, the court does not lightly assume there has been 
an infringement of the right to defence, even though this is argued frequently. In 
the Shrimps cases, however, the TIAT ruled that there was an infringement of the 
right to defence.69 The TIAT ruled that the ACM’s decision-making procedure had 
been in breach of the right to a fair trial, because the undertakings neither had the 
opportunity to see an inventory of all the available documents in a language they 
could understand nor had the opportunity to determine what documents they 
needed for their defence.

4.1.2 Amount of the fine

The case law of the national administrative courts, the European Court of Justice 
and the European Court of Human Rights require the national court to review 
the amount of the fine intensively.70 The court must consider whether all the 
relevant facts and circumstances have been taken into account and whether the 
fine is proportionate to the offence. The Dutch courts may reduce the fine using 
their power to substitute their judgment for the decision if they consider that 
this standard has not been met.71 There is considerable difference in assessment 
regarding the amount of the fine both between the ACM and the District Court, 
and between the District Court and the TIAT. This applies particularly to the 
proportionality of the fine. The District Court annulled the fining decisions several 

69 CBb 12 February 2010, ECLI:NL:CBB:2010:BM1689; CBb 19 January 2010, 
 ECLI:NL:CBB:2009:BH0436.
70 Generally see judgments: ECHR 10 February 1983, No. 7299/75, 7496/76 (Albert and Le Compte 

v Belgium), para. 29; ECHR 20 May 1998, No. 21257/93 (Gautrin and others v France), para. 57; 
ECHR 16 December 2008, No. 53025/99 (Frankowicz v Poland), para. 60; ECHR 24 February 
2004, No. 12547/86 (Bendenoun v France), para. 46; ECHR 23 October 1995, No. 15527/89 (Um-

lauft v Austria), para. 37–39; ECHR 23 October 1995, No. 15523/89 (Schmautzer v Austria), para.  
34; ECHR 21 May 2003, No. 34619/97 (Janosevic v Sweden), para. 81. Cf. on EU law: A. de Moor-
van Vugt, “Administrative Sanctions in EU Law”, REALaw 5, No. 1 (2012), 5-41. National judg-
ments: e.g. District Court Rotterdam 26 November 2015, ECLI:NL:RBROT:2015:8610; District 
Court Rotterdam 14 April 2009, ECLI:NL:RBROT:2009:BI1203 (Wallaard Noordeloos); Council 
of State 27 January 2010, AB 2010/48.

71 Parliamentary Papers II 2003/04, 29702, nr. 3, p. 141.
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times because the fine was disproportionate.72 The ACM, however, filed further 
appeals against these 5 judgments and did so successfully: the TIAT annulled 
these judgments. The TIAT increased the fine again in cases in which the court 
had reduced it. This was the result of a clear difference in interpretation between 
the TIAT and the District Court as to concept “limited participation” and the 
proportionality of the fine. Unlike the District Court, the TIAT does not easily 
mitigate the amount of the fine because of limited participation. In Wallaard 

Noordeloos, the District Court found that the ACM had proved the undertaking’s 
involvement in the national construction fraud for twenty projects.73 Considering 
that the construction fraud cases comprised in total 530 projects, the District Court 
concluded that the undertaking’s involvement was only limited and reduced the fine 
from EUR 540,306 to EUR 270,153. After further appeal by the ACM, the TIAT 
reversed the court’s judgment. According to the TIAT, involvement in 20 projects 
does not constitute limited participation, and therefore the original fine was not 
disproportionate. Similar cases are Van Hemert and Jagro.74 In these cases which 
involved seven projects, the TIAT also ruled that participation was not limited 
and the fines imposed were not disproportionate. The District Court had reached 
the opposite conclusion.75

Another case in which the TIAT increased the fine was the Bicycle cartel.76 The 
court annulled the decision of the ACM on multiple grounds. Firstly, there was 
insufficient evidence for part of the infringement. The ACM was therefore not 
entitled to impose a fine for that part. In addition, the court annulled the decision 
because the offence was incorrectly classified. Contrary to the ACM, the District 
Court considered that the offence should be qualified as serious instead of very 
serious, which affected the amount of the fine. The District Court substituted the 
decision for its judgment and reduced the fines. In response to more than twenty 
grounds of further appeal, the TIAT declared only one ground well founded, namely 
that the District Court had erred by qualifying the offence as merely “serious”. The 
TIAT agreed with the ACM and increased the fines.

72 E.g. CBb 12 March 2004, ECLI:NL:CBB:2004:AO6479 (Notaries Breda); CBb 1 September 2010, 
ECLI:NL:CBB:2010:BN6925 (Jagro); CBb 8 February 2011, ECLI:NL:CBB:2011:BP3816 (Wallaard 

Noordeloos).
73 District Court Rotterdam 14 April 2009, ECLI:NL:RBROT:2009:BI1203 (Wallaard Noordeloos).
74 CBb 1 September 2010, ECLI:NL:CBB:2010:BN6925 (Jagro); CBb 8 February 2011, ECLI:NL:CB-

B:2011:BP3817 (Van Hemert).
75 District Court Rotterdam 23 July 2008, ECLI:NL:RBROT:2008:BD8259 (Jagro) and District 

Court Rotterdam 17 April 2009, ECLI:NL:RBROT:2009:BI2195 (Van Hemert).
76 CBb 4 October 2011, ECLI:NL:CBB:2011:BT6521 (Bicycle cartel).
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As noted, there have been no District Court judgments in which a decision was 
annulled for infringement of substantive principles of sound administration, such 
as legitimate expectations, legal certainty or equality. This is different for the 
TIAT. In the Ooms Avenhoorn and NH8 cases, the TIAT ruled that the ACM had 
breached the principle of equality by using a different fine calculation methodology 
compared to a similar case, which resulted in an excessive fine.77 The District 
Court had ruled that the undertakings’ objection to the fine system applied was 
inadmissible.78

4.1.3 Reasonable time

Another clear difference in approach between the District Court and the TIAT 
pertains to the reasonable duration of the enforcement procedure.79 The TIAT 
annulled the judgment on this ground in 14 cases.80 This number of annulments 
is almost three times higher than that of the District Court. It is largely explained 
by a disagreement about the starting point and the duration of the reasonable time 
period for handling the construction fraud cases.

4.2 Confirmation judgments

It is interesting to observe in which cases the TIAT confirmed the District Court’s 
judgment. This happened in 18 out of 48 cases. Of these 18 cases, 12 cases concerned 
an annulment of the ACM’s decision by the District Court. In 6 cases, the District 

77 CBb 14 March 2012, ECLI:NL:CBB:2012:BV9426 (Ooms Avenhoorn); ECLI:NL:CBB:2012:BV9430 
(NH8).

78 District Court Rotterdam 8 June 2009, ECLI:NL:RBROT:2009:BI8190; District Court Rotterdam 
14 December 2009, ECLI:NL:RBROT:2009:BK6812.

79 See for more information about how the right to trial within a reasonable time is applied in 
the Netherlands: Outhuijse and Jans, “Judicial Review of Decisions of the Dutch Competition 
Authority.”

80 CBb 8 April 2010, ECLI:NL:CBB:2010:BM1588 (Erdo); CBb 18 November 2010, ECLI:NL: 
CBB:2010:BO5197; CBb 13 September 2010, ECLI:NL:CBB:2010:BO0952 (Van den Biggelaar); 
CBb 7 July 2010, ECLI:NL:CBB:2010:BN0540 (Bruil Ede); CBb 13 September 2010, ECLI:NL: 
CBB:2010:BO0990 (Oetelaar); ECLI:NL:CBB:2010:BO0961 (Lareco); ECLI:NL:CBB:2010:-
BO0973 (Schagen); CBb 18 November 2010, ECLI:NL:CBB:2010:BO4962 (Ooms Avenhorn); CBb 1  
December 2011, ECLI:NL:CBB:2011:BU9159; CBb 25 March 2011, ECLI:NL:CBB:2011:BQ5977 
(Geelen Beton); CBb 18 March 2011, ECLI:NL:CBB:2011:BU5581 (Lavaredo); CBb 6 June 2012,  
ECLI:NL:CBB:2012:BW4991 (Oomen); CBb 13 December 2012, ECLI:NL:CBB:2012:BZ2037 
(Gerritsen); CBb 3 July 2008, ECLI:NL:CBB:2008:BD6629 (AUV).
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Court ruled that the grounds of appeal were unfounded. The TIAT improved the 
grounds of annulment in 2 cases. The confirmations are also divided into different 
subcategories.

Grounds of dispute Number of times

Imposition of the fine 10

Insufficient evidence81 2
Insufficient regard for economic context82 1
Lack of timely, adequate grounds83 5
Limitation period84 1
Infringement of Chinese walls85 1

Amount of the fine 4

Wrong basis for fine86 2
Wrong classification of offence -
Disproportionately high fine87 1
Defects in grounds given88 1

Reasonable time 1

Manifestly unfounded 3

4.2.1 Imposition of the fine

The TIAT confirmed the District Court’s annulment based on insufficient evidence 
in 3 cases.89 All 3 cases were part of the construction fraud investigation. The 
undertakings were able to question the available evidence, since they had opted 
for the regular procedure. Despite the further appeal brought by the ACM, the 
TIAT confirmed the District Court’s judgment in the Clabbers and Kolthof Beheer 

81 CBb 14 June 2012, ECLI:NL:CBB:2012:BW1393 (Clabbers); CBb 13 December 2012, 
 ECLI:NL:CBB:2012:BZ2034 (Kolthof ).
82 CBb 6 October 2008, ECLI:NL:CBB:2008:BF8820 (NIP).
83 CBb 12 August 2010, ECLI:NL:CBB:2010:BN3895 (Mobile operators); CBb 1 September 2010, 

ECLI:NL:CBB:2010:BN9357 (Verzijl); CBb 1 September 2010, ECLI:NL:CBB:2010:BN9349 
(Timmer); CBb 31 August 2010, ECLI:NL:CBB:2010:BN6711 (Reimert); CBb 1 September 2010, 
ECLI:NL:CBB:2010:BO0866 (Schelvis).

84 CBb 26 November 2014, ECLI:NL:CBB:2014:447 (Van der Linden).
85 CBb 30 August 2011, ECLI:NL:CBB:2011:BR6737 (ETB Vos).
86 CBb 22 December 2011, ECLI:NL:CBB:2011:BV1411 (Tasta Bouw); CBb 30 June 2011, 
 ECLI:NL:CBB:2011:BR3068 (Anonymous).
87 CBb 18 March 2010, ECLI:NL:CBB:2010:BM2423 (Merckx).
88 CBb 9 June 2011, ECLI:NL:CBB:2011:BQ7886 (De Combi Brabocon).
89 CBb 14 June 2012, ECLI:NL:CBB:2012:BW1393 (Clabbers); CBb 13 December 2012,  

ECLI:NL:CBB:2012:BZ2034 (Kolthof); CBb 30 August 2011, ECLI:NL:CBB:2011:BR6737 (ETB Vos).
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cases. In Clabbers, the District Court ruled that the two leniency statements on 
which the fine was based were insufficient to prove Clabber’s involvement.90 The 
District Court considered it unlikely that further investigation ten years after the 
facts would produce reliable information which could prove the infringement and 
therefore replaced the fining decision by its judgment. The ACM appealed this 
judgment and argued that the District Court had wrongly concluded that there was 
insufficient evidence to prove undertaking’s participation. The TIAT, however, 
confirmed the Court’s judgment, ruling that evidence of the alleged offence was 
insufficient and that the ACM therefore was not entitled to impose a fine.91

The TIAT also confirmed the judgment in the third case, albeit on different 
grounds.92 In ETB Vos, the District Court ruled that a part of the ACM’s evidence 
was unlawful, since the ACM had infringed Article 54a Dutch Competition Act 
which states that the persons involved in investigating an infringement should 
not also be involved in imposing the fine.93 According to the District Court, the 
remaining evidence of ETB Vos’ involvement in the infringement of the cartel 
prohibition in the installation sector was insufficient and the ACM was not entitled 
to fine the undertaking. The ACM appealed the judgment, stating that the District 
Court erroneously concluded that there was an infringement of Article 54a of 
the Dutch Competition Act and that there was insufficient evidence to prove 
the participation. As mentioned, the TIAT confirmed the judgment albeit with 
an improvement of the grounds.94 The TIAT ruled that the infringement of the 
separation of functions is an independent ground for annulment.

The ACM further appealed only one annulment by the District Court on 
the ground of insufficient regard for the economic context.95 The District Court 
ruled that the ACM had insufficiently reasoned how the undertakings’ behaviour 
restricted competition and ordered the ACM to decide again.96 To implement 
the disputed judgment, the ACM provided additional reasons in its new decision 
regarding the undertakings’ objections. The ACM appealed the District Court’s 
judgment, but the TIAT decided that the ACM had done insufficient research into 
the question of whether the behaviour restricted competition and its additional 
reasoning did not remedy this deficiency.97

90 District Court Rotterdam 1 October 2009, ECLI:NL:RBROT:2009:BJ9175 (Clabbers).
91 CBb 14 June 2012, ECLI:NL:CBB:2012:BW1393 (Clabbers).
92 CBb 30 August 2011, ECLI:NL:CBB:2011:BR6737 (ETB Vos).
93 Now: Article 12q Establishment Act of the Authority for Consumers and Markets.
94 CBb 30 August 2011, ECLI:NL:CBB:2011:BR6737 (ETB Vos).
95 CBb 6 October 2008, ECLI:NL:CBB:2008:BF8820 (NIP).
96 District Court Rotterdam 17 July 2006, ECLI:NL:RBROT:2006:AY4928 (NIP).
97 CBb 6 October 2008, ECLI:NL:CBB:2008:BF8820 (NIP).
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5. Negative externalities of the Dutch public enforcement 
regime

The research which covered the District Court judgments in the period 2003-2013 
and the subsequent TIAT judgments showed that the percentages of litigation and 
successful litigation are high. These percentages remained high in the years 2013 
and beyond.98 The high percentage of challenged and annulled decisions can be 
regarded as a systemic deficiency, since it affects the effectiveness of competition 
law enforcement and entails other quantitative and qualitative externalities.

The objective of competition law is to solve and prevent market failure.99 The 
proper functioning of markets results in efficiencies to the benefit of consumers 
and total welfare. While the exact goal of EU competition law and competition law 
enforcement is widely contested,100 the high percentages of (successful) litigation 
prevent optimal enforcement,101 so that the plurality of goals that EU competition 
law serves - e.g. consumer welfare, market integration, and the competitive process 
as such - are not fully realized.102 Fine imposition is an important instrument to 
achieve these objectives. The imposition of fines is intended to have, amongst others, 
a specific and general deterrent effect.103 Potential offenders should, as a result of 
the deterrent effect, refrain from entering into a cartel agreement out of fear of 

98 Later publications will address developments after 1 January 2013.
99 R.B. Bork, The Antitrust Paradox (New York: Free Press 1978), 405; R.J. van den Bergh and P.D. 

Camesasca, European Competition law and economics, a comparative perspective (Oxford: Intersentia 
2001), 64; A. Jones and B. Sufrin, EU Competition Law (Oxford: OUP 2014), 13; R. Whish and D. 
Bailey, Competition Law (Oxford: OUP 2012), 13.

100 I. Lianos, “Some Reflections on the Question of the Goals of EU Competition Law,” in ed. I. 
Lianos and D. Geradin, Handbook on European Competition Law: Substantive Aspects (Edward Elgar 
2013).

101 On optimal competition law enforcement, see generally I. Lianos et al., “An Optimal and Just 
Financial Penalties System for Infringements of Competition Law: A Comparative Analysis”, 
CLES Research Paper No. 3 (2014).

102 Lianos, “Some Reflections on the Question of the Goals of EU Competition Law.”
103 C.G. Veljanovski, “A statistical analysis of UK antitrust enforcement,” 2013, available via: http://

papers.ssrn.com/sol3/papers.cfm?abstract_id=2208846.
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prosecution and receiving a fine.104 According to the economic theory of crime, the 
deterrent effect depends on the probability of successful prosecution and the amount 
of the fine.105 The high percentages of challenged and annulled decisions have a 
negative effect on these elements of deterrence. The high percentage of challenged 
decisions reduces the probability of prosecution, since a part of the ACM’s time and 
workforce must be allocated to litigation, preventing these resources from being 
deployed to new decision-making. In addition, the high percentage of annulments 
decreases (1) the chance of a successful prosecution and/or (2) the amount of the fine. 
This occurs particularly, but not exclusively, in situations where a court annuls the 
fine on the merits of the case, e.g. for insufficient evidence, and concludes that the 
competition authority could not have imposed a fine in this manner. In conclusion, 
the high percentages of challenged and annulled decisions lower the deterrent effect 
of potential ACM enforcement. Market failure is therefore not optimal prevented 
and solved, and the cartel prohibition is not enforced effectively.

Apart from the substantive objectives of competition law enforcement, the 
objection and appeal procedures have their own, additional aims. The procedures of 
objection, appeal and further appeal are dispute-resolution procedures and should 
have a filtering effect, meaning that objection proceedings should infrequently be 
followed by an appeal, and if they are, this appeal should rarely be followed by a 
further appeal.106 The objection procedure, for example, allows the administrative 
authority to review its decisions before court proceedings are initiated and to 
repair defects by either making an entirely new decision, or support the original 
decision with improved argumentation. This should reduce the number of appeals 
by resolving disputes more efficiently.107 This contribution shows, however, that 
the objection procedure and the District Court phase only have a limited filtering 
effect and are ineffective in this respect.

104 E.g. Veljanovski, “A statistical analysis of UK antitrust enforcement”; G.S. Becker, “Crime and 
Punishment: An Economic Approach,” Journal of Political Economy 76 (1968), 167-217; W.M. 
Landes, “Optimal Sanctions for Antitrust,” University of Chicago Law Review 50 (1983), 652-678; 
K.N. Hylton, Antitrust Law – Economic theory and common law evolution, (Cambridge: Cambridge 
University Press 2003), Chapter 2; C.G. Veljanovski, Economics Principles of Law, (Cambridge: 
Cambridge University Press 2007), Chapter 6; C.G. Veljanovski, “Deterrence, Recidivism and 
European Cartel Fines,” Journal of Competition Law and Economics 7 (2011), 871-915; E. Combe 
and C. Monnier, “Fines Against Hard Core Cartels in Europe: The Myth Of Over Enforcement,” 
The Antitrust Bulletin 56 (2011), 235-276.

105 Ibid.
106 The legislative history of the GALA (Dutch General Administrative Law Act) demonstrates 

that one of the purposes of the objection procedure was to prevent large numbers of appeals. 
PG Awb I, 279; available at <www.pgawb.nl>.

107 See for more details: Jans and Outhuijse, “Advisory Objection Procedures.”
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In addition, the high percentages of challenged and annulled decisions entail 
quantitative externalities, such as significant procedural costs. The competition law 
enforcement procedures are generally expensive, and these costs are increased by 
the high percentages. The increase in costs is firstly caused by the litigation costs, 
especially if the State Attorney assists the ACM’s lawyers. In addition, the high 
proportion of annulments increase the costs for the ACM, since the substantive 
annulment of the fining decision creates an obligation for the ACM to motivate its 
decision further, to gather more evidence or to adopt a new decision, which also 
increases the costs.

Finally, the high proportion of annulments can detrimentally affect trust in 
the competition authority among consumers, fined undertakings and society 
as a whole. Ideally, society at large must be able to rely on the ACM’s effective 
supervision and protection against market failures. In addition, undertakings 
confronted with the cartel prohibition must be able to rely on the ACM’s application 
and enforcement of the legal rules in a lawful manner, particularly in cases of 
(potentially) substantial administrative fines. Secondly, disagreement between the 
two courts on the application of competition law in the Netherlands leads to legal 
uncertainty and encourages undertakings to file a succession of appeals, since there 
is a chance that the ruling will go in their favour eventually.

6. Developments influencing judicial review in the Netherlands

Several recent developments in Dutch competition law enforcement will influence 
judicial review in competition law cases. On the one hand, some of these new 
developments will likely lead to an increase in litigation in the future. From 1 
July 2016, the maximum amount of a cartel fine was raised from EUR 450,000 to 
EUR 900,000 or 10 percent of the annual turnover of the undertaking if the latter 
is higher.108 If the infringement lasted longer than two, three or four years, the 
maximum fine can be raised to EUR 1.8, 2.7 or 3.6 million, respectively, or to 20, 30 
or 40 percent of annual turnover. This amount can even be doubled for recidivists 
to the maximum of either EUR 7.2 million or 80 percent of annual turnover – 
whichever is higher. The objective of the legislation is to increase deterrence. As 
the amount of the fine is regularly a ground of appeal, an increase in litigation is 
to be expected if higher fines are imposed.

On the other hand, other developments will likely decrease the number of 
appeals and further appeals and thus lower the number of court rulings. The ACM 

108 Act of 23 December 2015, Stb. 2016, 22. See Article 57 Dutch Competition Act.
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settled a case for the first time in the summer of 2015 and another settlement 
followed on 23 March 2016.109 It is expected that this instrument will be used 
more frequently.110 The use of settlements at the European level and in some other 
European Member States led to a decrease in the number of court rulings.111 The 
enforcement practice at the European Union level shows that the percentage of 
decisions challenged is much lower in settlement procedures than in normal fining 
decision procedures.112 The proportion of decisions challenged is approximately 60 
percent for normal cartel cases, while the undertakings in the 19 settlement cases 
filed an appeal in only 2 cases.113 The examples at the European Union level and in 
other Member States suggest that the use of settlements in the Netherlands might 
also lead to a decrease in court rulings. The decrease of court rulings can probably 
be explained by the fact that the undertaking recognises the infringement and its 
involvement and accepts the amount of the fine in the settlement procedure.114 A 
detailed explanation for the decrease in challenged decisions goes however beyond 
the scope of this contribution.

Finally, an interesting development in terms of judicial review is the legislative 
proposal to merge the two of the highest Dutch courts in administrative law (TIAT 
and the Council of State), although the current status of this legislative proposal is 
unclear. The consequence of merging the highly specialised TIAT with the Council 
of State, which focuses on general administrative law, will be that the specialised 
judges of the TIAT are replaced by non-specialised judges. One of criticisms 
regarding this bill was that it would decrease the quality of judicial review as the 
expertise of the judges is relied upon and often required when reviewing these 

109 Decision ACM 11 August 2015, case 14.0705.27 (Nature Vinegar); Decision ACM 22 December 
2015, case 13.0698.31;15.0710.31;15.0327.31;15.0328.31 (Cold stores).

110 Speech Chris Fonteijn 8 October 2015 at Conference developments competition law, Apollohotel 
Amsterdam.

111 A. Outhuijse, “Schikken met ACM: gewenste koers of rechtsomkeerd.”
112 See M. Hellwig, K. Hüschelrath and U. Laitenberger, “Settlements and Appeals in the European 

Commission’s Cartel Cases: An Empirical Assessment”, 2016, available via http://ssrn.com/
abstract=2731073.

113 Société Générale, case COMP/39.914, T- 98/14; Envelopes case, case COMP/39.780, T-95/15. 
Hellwig, Hüschelrath and Laitenberger, “Settlements and Appeals in the European Commission’s 
Cartel Cases: An Empirical Assessment”, 10-11.

114 Commission Notice on the conduct of settlement procedures in view of the adoption of Decisions 
pursuant to Article 7 and Article 23 of Council Regulation (EC) No 1/2003 in cartel cases 2008/C 
167/01.
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cases. While the bill was already submitted to the Dutch House of representatives,115 
the responsible ministers requested parliament to postpone the vote to allow for 
discussion within the cabinet of withdrawal of the bill.116 It is expected that the 
legislative proposal will be withdrawn.

7. Concluding remarks

This contribution has discussed some indications that the public enforcement 
of the cartel prohibition in the Netherlands is not carried out effectively. These 
indications include the number of appeals and further appeals, the number of 
ACM decisions annulled by the District Court and the number of District Court 
judgments annulled by the TIAT. The main points of disagreement between the 
ACM, the District Court and the TIAT are often related to evidence, both factual 
and economic, and the proportionality of the fine.

The Dutch enforcement regime can be criticised because the high percentages 
of (successful) litigation limit effective enforcement, lead to high costs and legal 
uncertainty and negatively affect the trust of its stakeholders and society as a whole. 
It can be concluded that the Dutch enforcement of the cartel prohibition through 
the imposition of administrative fines does not function properly and would benefit 
from a boost. It is, however, difficult to formulate the possible improvements and 
to determine which entity (the ACM, the District Court or the TIAT) should 
implement them on basis of this research. Future legitimate recommendations first 
require thorough research into the decisions and decision-making procedures of 
the ACM. Although some annulments of fining decisions by the District Court or 
the TIAT appear to be easily resolvable – such as late response to an undertaking’s 
arguments or evidence – there might be particular justifications or strategic choices 
which are currently unknown. Further research is also needed to clarify the high 
rates of (successful) litigation. The developments described in section 6 (the increase 
in the fines, the use of settlements and the quality of the judicial review) are factors 
which influence the percentages of challenged and annulled decisions and should 
therefore certainly be taken into consideration in future research. 

115 Website administration of justice, accessed 15 November 2016, <https://www.rechtspraak.nl/
Organisatie-en-contact/Organisatie/Raad-voor-de-rechtspraak/Nieuws/Paginas/Kamer-praat-
over-wetsvoorstel-bestuursrecht-in-hoger-beroep.aspx>.

116 Website administration of justice, accessed 15 November 2016 <https://www.rechtspraak.nl/
Organisatie-en-contact/Organisatie/Raad-voor-de-rechtspraak/Nieuws/Paginas/Wetsvoor-
stel-bestuursrecht-in-hoger-beroep-waarschijnlijk-ingetrokken.aspx>.
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1. Introduction1

A substantial number of cartels in the European Union are detected and enforced 
by the national competition authorities (NCAs).2 The effectiveness of domestic 
enforcement has been subject to extensive review and debates, which have recently 
culminated and resulted in the proposal for the ECN+ Directive.3 The current 
discussions are limited as they focus on the number of enforcement activities, 
particularly the quantity of imposed fines and their height and deterrence.4 An 
empirical assessment of the court procedures in which those fines were challenged 
and the consequences thereof received minimal attention, even though the necessity 
of such an empirical assessment can be clearly illustrated by previous studies on 
the Dutch enforcement practice.5

The anti-cartel enforcement in the Netherlands is characterized by high 
percentages of litigation and successful litigation. Litigation has been brought against 
over 70% of Dutch cartel fine cases and in current years, the figure has increased to 
90%, which is considerably higher than normal figures for Dutch administrative 
disputes.6 In addition, the Dutch courts have either partly or fully annulled the fining 

1 The terms cartel and anti-competitive agreements are in this contribution used as synonyms.
2 See inter alia http://ec.europa.eu/competition/ecn/statistics.html. (accessed 14 October 2018)
3 Directive (EU) 2019/1 of the European Parliament and the Council of 11 December 2018 to 

empower the competition authorities of the Member States to be more effective enforcers and 
to ensure the proper functioning of the internal market.

4 The Commission seeks to strengthen the effectiveness of the NCAs’ enforcement by providing a 
minimum of investigative and sanctioning powers via the ECN+ Directive. One of the aspects of 
the Directive and underlying documents is that action should be taken to guarantee that NCAs 
can impose deterrent fines on companies. See: European Commission, Ten Years of Antitrust 

Enforcement under Regulation 1/2003: Achievements and Future Perspectives, (COM(2014) 453).
5 A. Outhuijse, Effective Public Enforcement of the Cartel Prohibition in the Netherlands: A Comparison 

of ACM Fining Decisions, District Court Judgments, and TIAT Judgments, in A. Looijestijn-Clearie, 
C.S. Rusu and M. Veenbrink (eds), Boosting the Enforcement of EU Competition Law at Domestic 

Level, 26-52 (Cambridge: Cambridge Scholars 2017); A. Outhuijse and J.H. Jans, Judicial Review 

of Decisions of the Dutch Competition Authority, in D. Arts, W. Devroe, R. Focgue, K. Marchand 
and I. Verougstraete (eds), Mundi et Europae civis; Liber Amicorum Jacques Steenbergen, 265-79 
(Brussels: Larcier 2014).

6 A. Outhuijse, The effective public enforcement of the prohibition of anti-competitive agreements: Why 

do undertakings in the Netherlands appeal?, 13 Competition Law Review 163-186 (2018). This study 
has also set out that previous Dutch research showed that, generally, administrative decisions 
other than cartel fining decisions are followed by judicial-appeal proceedings in only 10% of 
cases. Also in other areas of economic law in which also high fines are imposed on companies, 
such as banking supervision and the supervision of financial markets, only a limited number 
of companies submit their cases for judicial review.
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decision in almost 60% of the cases decided between 2003 and 2013.7 An analysis of 
judgments from 2013 onwards showed that the Dutch courts refrained from revising 
one or more fining decisions in only 2 out of 18 cases in this period, leading to fine 
reductions or full annulments in the other 16 cases.8 The Dutch example, more in 
particular the difference between the fines as issued by the NCA and those remaining 
after court review, shows that the mere reference to how many cases are sanctioned 
paints a distorted picture and an analysis of the rates of litigation and successful 
litigation is indispensable for veraciously assessing the NCA’s effectiveness.9

In light thereof, this article analyses the frequency of challenged and annulled 
cartel fines and the reasons for annulments in 10 Member States and the European 
Union. Relevant figures are presented for Belgium, Bulgaria, Croatia, Finland, 
France, Germany, Italy, the Netherlands, Sweden and the United Kingdom. This 
group of Member States, as will be discussed in detail in the following sections, 
includes an interesting variation of older and newer Member States, which all 
enforce the similar norm through differing jurisdictional frameworks of decision-
making and court procedures.

The review of these figures serves two purposes. Firstly, it provides the 
opportunity to determine whether the Dutch trends of high proportions of 
(successful) litigation and the reasons for annulments can also be observed in the 
enforcement activities of various other competition authorities, and thus reflect 
on and provide insight into the effectiveness of the authorities. In addition, this 
analysis is relevant as the observed appeal and annulment rates in the Netherlands 
gave rise to the question whether the high levels of litigation and successful 
litigation can be explained by either the nature of cartel fines or Dutch features 
of competition law enforcement. By assessing whether the appeal and annulment 
rates in other Member States are comparable or not, and for which reasons, this 
analysis offers first indications on the answer to the aforementioned question.

This article is a valuable addition to current literature as it is a first empirical 
assessment of the frequency of (successful) litigation in cases of cartel fines in 10 
Member States. In contrast to the literature on European level enforcement, in which 
the practice of challenging European cartel fines and the success of such challenges 

7 Outhuijse, supra n 5; Outhuijse and Jans, supra n 5.
8 Outhuijse, supra n 6.
9 The empirical study of Veljanovski also showed a large difference between the fines as issued 

by the OFT and those remaining after court review. The author concludes, amongst other, that 
‘in aggregate the OFT’s fines were reduced by 56% on appeal to the CAT’. See C. Veljanovski, 
A Statistical Analysis of UK Antitrust Enforcement, 10 Journal of Competition Law & Economics 
711–738 (2014).

3
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are described in detail, empirical assessment of challenges to national cartel fines 
and their degree of success is limited to non-existent.10 OECD reports and annual 
reports of the NCAs often provide some statistics about both the frequency of 
litigation and success rate of the competition authorities, but this information often 
includes all types of decisions, such as antitrust fines, antitrust commitments, merger 
decisions and rejection of complaints. Therefore, the rates of challenged and annulled 
national cartel fines could not be established. As mentioned, other studies, such as 
the reports underlying the ECN+ Directive, focus on the quantitative assessment 
of fines imposed and the value thereof, which they determined at the moment of 
fine imposition.11 The article therefore presents data which has not been covered 
in the literature before. Public policy makers, such as the European Commission, 
could benefit from this data gathered in order to analyze the effectiveness of the 
NCAs. Moreover, the analysis is valuable for future research, since the depiction of 
these trends and differences can form the basis for further research to explain the 
percentages, trends and developments – as the author is doing for the Netherlands.

This article is structured as follows. Section 2 discusses the available literature on 
the European level, in which the practice and success of challenging European cartel 
fines during various time periods are described. The different studies show, among 
others, the impact which the choice of methodology has, as well as the significant 

10 The most information is available for the United Kingdom: A. Bavasso and L. Tolley, United 

Kingdom, in M. Dabbah and B.E. Hawk (eds.), Anti-Cartel Enforcement Worldwide vol. 3, 1236-1241 
(Cambridge: Cambridge University Press 2009); Veljanovski, supra n. 9; I. Lianos, F. Jenny, F. 
Wagner-von Papp, E. Motchenkova, E. David, Judicial Scrutiny of Financial Penalties in Competition 

Law: A Comparative Perspective, Cles Research Paper 3 (2014); R. Whish and D. Bailey, Compe-

tition Law, 447-451 (Oxford: OUP 2015). For other countries see I. Simonsson, Konkurrensver-

kets domstolsprocesser 1993-2004, Konkurrensverkets uppdragsforskningsserie 2005:2; M. Lauk, 
Econometric analysis of the decisions of the German Cartel Office, Technische Universität Darmstadt 
680–711(2002); J. García-Verdugo, C.M. Troncoso, L. Gómez Cruz, An Economic Assessment of 

Antitrust Fines in Spain, 41 World Competition 335–366 (2018).
11 See European Commission, supra n 4. For other literature see inter alia J. Delgado, H. Otero and 

E. Pérez-Asenjo, Assessment of antitrust agencies’ impact and performance: an analytical framework, 4 
Journal of Antitrust Enforcement 323-244 (2016); W.P.J. Wils, The Combination of the Investigative 

and Prosecutorial Function and the Adjudicative Function in EC Antitrust Enforcement: A Legal and 

Economic Analysis, 27 World Competition 202-224 (2004); W.P.J. Wils, Competition Authorities: 

Towards More Independence and Prioritisation? – The European Commission’s ‘ECN’ Proposal for a 

Directive to Empower the Competition Authorities of the Member States to Be More Effective Enforcers 
(2017), available at SSRN: https://ssrn.com/abstract=3000260; D. Geradin and H. David, Compe-

tition Law in the New Member States - Where Do We Come from? Where Do We Go? Modernisation and 

Enlargement: Two Major Challenges for EC Competition Law, (Antwerpen: Intersentia 2005); J.M. 
Connor, Canada’s International Cartel Enforcement: Keeping Score, 39 World Competition 557–592 
(2016).
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trends and changes which the European enforcement practice has undergone through 
the years. This discussion allows for a comparison with the assessment of national 
practice, and a review of whether the trends recognized on a national level originate 
from or may be comparable with those at European level. Section 3 presents the 
quantitative assessment of the domestic cases to analyze the number of cases in 
which cartel fines were challenged in court and the consequences thereof. Moreover, 
the section sets out the methods employed to gather and present this data and the 
methodological choices made in the process of selecting the Member States. Section 
4 offers further insight into each of the 10 Member States, including information on 
the jurisdictional framework of anti-cartel enforcement and the nature and type of 
decisions, procedures and annulments. Finally, general trends and differences amongst 
the Member States will be highlighted before drawing conclusions in Section 5.

2. Relevant literature regarding the European enforcement

Given the dearth of scholarship on the domestic practice, it is useful to consider 
studies describing the enforcement of the cartel prohibition by the European 
Commission, amongst others, to review whether domestic trends are comparable 
with those at the European level. The practice of challenging European cartel fines 
and the success of such challenges are described in several studies considering 
various periods, sometimes even reaching back to the 1950s.12 These studies, 

12 Inter alia M. Carree, A. Günster and M.P. Schinkel, European Antitrust Policy 1957-2004: An Anal-

ysis of Commission Decisions, 36 Review of Industrial Organization 97-131 (2010); A. Günster, 
M. Carree and M.P. Schinkel, A Statistical Analysis of Court of Appeal Rulings in European Anti-

trust Enforcement 1957-2004, https://editorialexpress.com/cgibin/conference/download.cgi?db_
name=IIOC2008&paper_id=443 (accessed 13 October 2018); M. Hellwig, K. Hüschelrath & U. 
Laitenberger, Settlements and Appeals in the European Commission’s Cartel Cases: An Empirical Assess-

ment, http://ssrn.com/abstract=2731073 (accessed 13 October 2018); C. Veljanovski, Cartel Fines 

in Europe – Law, Practice and Deterrence, 30 World Competition 65–86 (2007); D. Gerardin and N. 
Petit, Judicial Review in European Union Competition Law: A Quantitative and Qualitative Assessment, 
TILEC Discussion Paper No. 2011-008; D. Geradin and K. Sadrak, The EU Competition Law Fining 

System: A Quantitative Review of the Commission Decisions between 2000 and 2017, TILEC Discussion 
Paper No. 2017-018, available at SSRN: https://ssrn.com/abstract=2958317; T. Tridimas and G. 
Gari, Winners and Losers in Luxembourg: A statistical analysis of judicial review before the European 

court of Justice and the Court of First Instance (2001-2005), 35 European Law Review 131-173 (2010); 
P.D. Camesasca, J. Ywesyn, T. Weck and B. Bowman, Cartel Appeals to the Court of Justice: the Song 

of the Sirens?, 4 Journal of European Competition Law & Practice 215 (2013); K. Hüschelrath and 
F. Smuda, The Appeals Process in the European Commission’s Cartel Cases: An Empirical Assessment, 13 
Journal of Empirical Legal Studies 330-57 (2016); D. Paemen and J. Blondeel, Appealing EU Cartel 

Decisions before the European Courts: Winning (and Losing) Arguments, Business Law International 
Vol 18 No 2 May 2017, 155-183.
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particularly when read together, provide exhaustive information on the number 
of appeals and their successfulness; they sometimes also offer indications of the 
incentives for challenging fines,13 the factors which distinguish undertakings that 
go to court from those which do not, and cases and pleas which are (un)successful.14 
In their two studies, Carree, Günster and Schinkel considered the longest period – 
1957 to 2004 – in their analysis of European Commission fines and the subsequent 
litigation.15 These studies found that 54% of cartel infringement decisions were 
appealed.16 While the authors provide figures of the proportion of cartel fines 
appealed for the entire period, the research also shows that different periods 
can be distinguished regarding the frequency of cartel fine challenges. From the 
beginning of European antitrust enforcement and until the 1990s, fines were 
usually challenged in fewer than half of the cases in which they were imposed.17 
This number rose to the mid-2000s, with some years between 1998 and 2004 
experiencing an appeal rate greater than 90%.18 The recent 2016 study of Hellwig 
and others showed a decrease in litigation in recent years and the relationship of 
this phenomenon with an increase in settlements.19 The Commission has settled in 
almost 70% of cases since 2010 and, according to researchers, the use of settlements 
lowers the incidence of litigation up to 55%.20

The literature has also extensively discussed the success of appeals. In 1996, 
Montag stated that defects in procedure or unsubstantiated findings of facts both 
led to a high proportion of successful appeals in the 1980s and early 1990s, and even 
spoke of a “crisis in cartel infringement procedure”.21 By contrast, other researchers 
expressed that “the Court of Justice had been ‘soft’ on the Commission in reviewing 

13 Inter alia D. Geradin and D. Henry, The EC Fining Policy for Violations of Competition Law: An Em-

pirical Review of the commission Decisional Practice and the Community Courts’ Judgments, 1 European 
Competition Journal 401-473 (2005); Hüschelrath and Smuda, supra n 12; Günster, Carree and 
Schinkel, supra n 12.

14 Inter alia Hüschelrath and Smuda, supra n 12; Günster, Carree and Schinkel, supra n 12; Camesasca 
and others, supra n 12; Paemen and Blondeel, supra n 12.

15 Günster, Carree and Schinkel, supra n 12; Carree, Günster and Schinkel, supra n 12
16 Günster, Carree and Schinkel, supra n 12.
17 Ibid.

18 Ibid.

19 Hellwig, Hüschelrath and Laitenberger, supra n 12; see also Geradin and Sadrak, supra n 12.
20 Ibid. See for the Dutch practice of settlement, A. Outhuijse, Schikken met de ACM: gewenste koers 

of rechtsomkeerd, 64 SEW 510-522 (2016).
21 F. Montag, The Case for Radical Reform of the Infringement Procedure under Regulation 17 ,  

17 ECLR 428 (1996).
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the latter’s handling of competition cases”.22 Partly criticizing the work of Montag, 
Harding and Gibbs’ analysis of the outcome of cartel appeals occurring between 
1995 to 2004 indicates a lower rate of total success for cartel appellants, namely less 
than 10%.23 In addition, they set forth that the majority of fine annulments decided 
over the first fifteen years by the Court of First Instance concern ‘‘insufficiently 
proven episodes of cartel involvement and consequent small reductions to the 
fines”.24 The same is presented by Chalmers and others for the period 1998 to 
2002.25 According to their figures, 70% of the appeals were successful in securing 
a partial fine reduction, which were mostly based on the fact that “the Commission 
failed to prove precisely the duration of the infringement”.26 Harding and Joshua 
further mentioned, with regard to cartel cases, that “the challenge of the quantum 
of fines has become a primary focus of appeals”.27 In a 2013 study, Camesasca and 
others noted, as more widely reported in the literature, that parties pleas against 
Commission cartel fines most often aim at obtaining a fine reduction rather than 
a full annulment of the fine and that these types of pleas are also most successful.28 
As the pleas of the parties define the scope of the dispute and the courts will 
not review ex officio all parts of the decision, the scope of the pleas influence the 
outcome of the case and consequently the number and type of annulments. The 
study of Paemen and Blondeel analyzing the data between 2005 and 2017 found 
that applicants tend to raise as many arguments as possible in their application to 
the European courts.29 Regarding the success of the appeal, they conclude that more 
than one-third of these appeals resulted in the General Court reducing the amount 
of the fine, whereby 12% of the one-third concerns a full annulment.

The analysis of the European Commission’s practice illustrates that the 
percentages of litigation and successful litigation are fairly low in recent years, 
although this was clearly different in the past. As described by the studies, the 

22 C. Harding and J. Joshua, Regulating Cartels in Europe, 189-190 (Oxford: OUP 2010) and the 
literature mentioned there.

23 C. Harding and A. Gibbs, Why Go to Court in Europe? An Analysis of Cartel Appeals 1995–2004, 3 
European Law Review 349-362 (2005).

24 Ibid.
25 D. Chalmers, G. Davies and G. Monti, European Union law – Text and Materials 940-941 (Cam-

bridge: Cambridge University Press 2010) and reference to I. van Bael and J.F. Bellis, Competition 

Law of the European Community 1163 (The Hague: Kluwer Law International 2005).
26 Ibid.

27 Harding and Joshua, supra n 22, at 216.
28 Camesasca and others, supra n 12. See also: R. Whish, Competition Law, 272–273 (Oxford: OUP 

2008) and Geradin and Henry, supra n 13.
29 Paemen and Blondeel, supra n 12.
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fluctuation over time is probably influenced by several factors, such as specific case 
and party characteristics which differ over time.30 The studies further show some 
ambiguity in the results and thereby the importance of being transparent in how 
the percentages are calculated before drawing conclusions. Accordingly, the next 
section presents the rates of (successful) litigation in the 10 Member States and the 
methodological considerations, before the article delves into the rates of challenged 
and annulled cartel fines in the aforementioned Member States, the reasons for 
annulments and the developments per Member State in Section 4.

3. The rates and methodological considerations

This study considers the rates of challenged and annulled cartel fines in Belgium, 
Bulgaria, Croatia, Finland, France, Germany, Italy, the Netherlands, Sweden and the 
United Kingdom. As mentioned, the data on these rates could not be extracted from 
the OECD reports or the annual reports of the NCAs, nor could they be provided 
by the European Commission and most of the NCAs on request. Therefore, an 
attempt was made to research the litigation behavior of each EU Member State 
by comparing their fining decisions and court judgments. The method for the 
collection of the fining decisions and judgments of the competent courts differed 
per Member State, but mostly consisted of searching through the national databases 
of the competition authority and/or competent courts. The search was made 
easier for a few Member States because their NCAs provided a perfect overview 
of their fining decisions and court judgments. Sufficient data was obtained for 
10 Member States, allowing for their appeal and success rates to be examined. 
Language barriers had to be overcome when researching certain Member States, 
for which invaluable collaboration was held with a number of student assistants 
and national experts from the NCAs, judiciary and legal profession, making this 
study possible. For the omitted 18 Member States, the author was either unable 
to obtain a complete overview of decisions and judgments for a certain period or 
the number of fining decisions was too small to calculate valid rates.31 This shows 
that the Member States discussed in this paper were chosen for mainly practical 
purposes. Nevertheless, the group of Member States forms a great variation of 
Member States with differing jurisdictional frameworks of decision-making and 
court procedures, as the next sections will set out. The results regarding the rates 
of (successful) litigation are found in the following table.

30 Inter alia Hüschelrath and Smuda, supra n 12; Günster, Carree and Schinkel, supra n 12.
31 In Luxembourg for instance, the NCA has only made 3 fining decisions between 2009 – 1 July 

2017.
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Member State Start research 

period

Number 

of cases

Appeal rate
32

Annulment rate

Belgium 1 January 2001 9
60% 
(3 of 5 cases)33

100% 
(3 of 3 cases)

Bulgaria 1 January 2002 23
78% 
(18 of 23 cases)

56% 
(10 of 18 cases)

Croatia 1 October 2010 13
92% 
(12 of 13 cases)

42% 
(5 of 12 cases)

Finland 1 January 2003 15
60% 
(9 of 15 cases)

50% 
(3 of 6 cases34)

France 1 January 2009 56
61% 
(34 of 56 cases)

50% 
(17 of 34 cases)

Germany 1 January 2001 53
30% 
(16 of 53 cases)

17% 
(1 of 6 cases35)

Italy 1 January 2010 41
78% 
(32 of 41 cases)

63% 
(20 of 32 cases)

The Netherlands 1 January 1998 52
81% 
(42 of 52 cases)

86% 
(36 of 42 cases)

Sweden 1 January 1998 15
53% 
(8 of 15 cases)

63% 
(5 of 8 cases)

United Kingdom 1 January 2002 37
35% 
(13 of 37 cases)

67% 
(8 of 12 cases36)

A first analysis of the figures reveals that the Netherlands is not unique in having 
high percentages of (successful) litigation, although the Netherlands is among the 
highest percentages for both the appeal and the annulment rate. In the majority 
of these countries, the appeal rate is above 50%, with percentages ranging from 
between 50 and 70% (Belgium, Finland, France and Sweden), between 70 and 90% 
(Bulgaria, Italy and the Netherlands) and over 90% (Croatia). The United Kingdom 
and Germany are the only countries of those analyzed in which the appeal rate is 
below 50%. The annulment rate in the majority of these countries is above 50%, 

32 The percentages for Sweden and Finland relate to the percentages of the second instance court 
since the first instance court imposes the fines and not the administrative authority.

33 The percentage in Belgium would be lower if all the decisions in which a settlement was concluded 
were also taken into account. This was however not done because appeal is not possible after a 
settlement. See Article IV.57(3) Economic Law Code.

34 Two cases are still pending at moment of writing and one case was a rejected appeal by a third 
person.

35 The companies withdrew their appeal in 10 cases.
36 One case is still pending at the moment of writing.
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with a range from 50 to 100% – 50-60% in Bulgaria, Finland and France; 60-70% 
in Italy, Sweden and the United Kingdom; 80-90% in the Netherlands; and 100% 
in Belgium.37 Only Germany has a successful appeal rate which is, in the sense of 
complete annulments or fine reduction, considerably low (17%). The figure is higher 
in Croatia, namely 40%, and it is interesting to note that all the annulments were 
made in the most recent judgments, as will be shown in the next section.

The figures only derive from cases in which the NCA imposed a cartel fine.38 
The appeal and annulment rates are calculated per case, which means that either 
only one or all of the fines of the undertakings are annulled, but a partial annulment 
of a fine for one of the undertakings is sufficient to be counted as annulment. The 
same is true for the appeal rates. Annulment also includes cases in which the court 
concluded that no fine could be imposed, for example due to insufficient evidence 
or insufficient economic analysis, and cases in which the annulment is limited to 
a reduced fine. The calculation of the rates and the differences between them are 
elaborated in the individual Member State discussions below. The rates of further 
appeal and the conclusions by the higher court are also mentioned in the individual 
subsections in case of interesting findings relating to decisions by the lower courts.

Readers who were undaunted by the table will have noticed that the starting 
date of data collection differs per Member State. The level of enforcement of cartel 
cases is very unevenly spread in the EU and therefore the period needed to draw 
valid conclusions differs per Member State. For some Member States, for example 
Belgium and Finland, the longest period available was used because of the limited 
number of fining decisions. For others, such as Italy and France, sufficient cases 
could be extracted in a shorter period because of the large number of cases decided. 
This was also efficient given the context of the author’s limited time and resources. 
For example, analyzing the appeal and annulment rates in France from as far as 
2000 instead of 2009 would have meant analyzing an additional 154 cases. This 
concerns 154 cases in which fines were imposed following a breach of Article 101 
TFEU/L.420-1 Code du Commerce and 80 cases in which one or more undertakings 

37 The mentioned percentages are limited to the cases challenged in court. To get a correct im-
pression, the annulments should however be viewed in light of the total number of decisions. 
As the table shows, the appeal rates differ for the various Member States considered. Taking 
those percentages together and expressing the number of annulments as part of the total number 
of cartel fines yields the following numbers: Germany 0.02%, United Kingdom 11%, Belgium 
33%, France 33%, Croatia 38%, Bulgaria 39%, Italy 50%, the Netherlands 69%, Sweden 72% and 
Finland 73%.

38 In Sweden and Finland, the first instance court has the competence to impose fines and not the 
NCA.
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filed an appeal to the first instance court. The closing date of the research period 
for all Member States is 1 July 2017.39

Aside from the total number of cases, the types of decisions also differed 
significantly. For instance, some Member States, such as Germany, seem to focus 
on the enforcement of vertical cases. Alternatively, other Member States, such 
as the Netherlands, rarely prosecute vertical cases or, as was the case in Sweden, 
for instance, none at all via fines. In addition, while some Member States enforce 
decisions of associations of undertakings, this is not done in others. Moreover, 
whereas in some Member States, such as Italy, the cases are quite often based on 
national and European prohibition, others solely base enforcement on national 
prohibition. Finally, the manner in which cases are initiated differs per Member 
State. In some Member States, such as the United Kingdom, most cases start with a 
leniency applicant. Yet, in others, such as Bulgaria, no undertaking has ever applied 
for leniency, and resultantly all cases were initiated ex officio. These are a few 
examples of the differences between the Member States which will be elaborated 
– with further distinctions added, such as those between national court practices 
– in the discussion of the individual Member States in the subsequent sections.

4. Rates, nature of annulments and developments individual 
Member States

4.1 Belgium

The Belgian cartel prohibition is laid down in Book IV of the Code of Economic 
Law (CEL) and is enforced by the Belgian Competition Authority (BCA). Prior to 
legislative reform in 2013, the Belgian Competition Authority consisted of three 
separate bodies, with the decision-making body being a tribunal.40 To enable 
more efficient enforcement of competition law,41 the Belgian legislator adopted 
the Belgian Competition Act of 2013, which transformed the BCA into a single 

39 Extending to a later date, for example 1 October 2018, would for the Member States with a 
‘small’ amount of cases not make much difference. It would result in zero extra decisions for, 
for example, Sweden and Belgium. The end date of 1 July 2017 also has the benefit that for many 
cases is known whether the case was challenged in court and what the result of the procedure 
was.

40 N. Petit (ed.), Le nouveau droit belge de la concurrence: bilan et perspectives après quatre années d’application, 
(Limal: Anthemis 2011).

41 S. Raes,‘ Belgian Competition Law Enforcement: Way to Go!’ (20 October 2015) https://www.cdr-
news.com/categories/expert-views/5910-belgian-competition-law-enforcement-way-to-go 
(accessed 13 October 2018).
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independent administrative authority.42 It currently consists of two internal and 
subordinate arms, namely an investigative (l’Auditorat) and a decision-making arm 
(Collège de la Concurrence).

The BCA can impose administrative fines for infringements of the Belgian 
or European cartel prohibition, starting at EUR 10,000. However, the number of 
cases in which the BCA has imposed a cartel fine is very limited, namely only 9 
cases.43 Fines were imposed in 6 out of those 9 cases after the 2013 reform.44 More 
specifically, in 4 out of 9 cases, fines were imposed between 2015 and 2017. It is 
interesting to note that the BCA concluded a settlement with the undertakings in 
all 4 of these cases.45 The opportunity to agree on a settlement with undertakings 
has been provided for in Belgian law since 1 September 2013.46 The settlement 
procedure closely resembles the European Commission’s procedure; the company 
must recognize the violation, its responsibility for the violation and the duration of 
the violation and accept the proposed fine in exchange for a 10% fine reduction.47 
What is unique to the Belgian settlement procedure is that, in contrast to the other 
Member States, appeal is not possible after a settlement.48 Therefore, undertakings 
which settle waive their right to file an appeal.

According to Article IV.79 CEL, fines imposed via the regular procedure can 
be appealed to the exclusively competent Brussels Court of Appeal (Hof van Beroep/
Cour d’Appel). Following the 2013 reform, there are two separate chambers in the 
Court of Appeal which deal with appeals in competition law cases, representing the 

42 J. Ysewyn, M. van Schoorisse and E. Mattioli, De Belgische mededingingswet 2013: een praktische 

en kritische analyse, (Antwerp: Intersentia 2013); F. Tuytschaever and M. Varga, Wegwijs in het 

vernieuwde Belgische mededingingsrecht, 20 Cahier van de jurist 57-66 (2013).
43 Decision 2 May 2017, ABC-2017-I/O-16-AUD; Decision 27 May 2016, ABC-2016-I/O-15-AUD; 

Decision 23 February 2016, BMA-2016-I/O-04-AUD; Decision 22 June 2015, ABC-2015-I/O-
19-AUD; Decision 23 August 2013, 2013-I/O-34; Decision 28 February 2013, 2013-I/O-06; 
Decision 20 May 2010, 2010-I/O-11; Decision 21 December 2005, 2005-P/K-57; Decision 30 
March 2001, 2001-E/A-14.

44 Decision 2 May 2017, ABC-2017-I/O-16-AUD; Decision 27 May 2016, ABC-2016-I/O-15-AUD; 
Decision 23 February 2016, BMA-2016-I/O-04-AUD; Decision 22 June 2015, ABC-2015-I/O-
19-AUD; Decision 23 August 2013, 2013-I/O-34; Decision 28 February 2013, 2013-I/O-06.

45 The Belgian Competition Authority concluded its first settlement on 22 June 2015. See Decision 
22 June 2015, ABC-2015-I/O-19-AUD. See about this: P. van Cleyenbreugel, De transactiebeslissing 

van het auditoraat van het Belgische supermarktendossier: een ‘hub en spoke’ compromis à la Belge, 18 
M&M 205-213 (2015).

46 Article IV.54 (2) Economic Law Code (Wetboek van economisch recht).
47 Article IV.53 Economic Law Code.
48 Article IV.57 (3) Economic Law Code.
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two major language groups in Belgium: French and Flemish.49 Only one bilingual 
chamber had such competence under the 2006 Act. Another significant change 
introduced in 2013 was an adversarial style of judicial review, which opened the 
possibility for the NCA to be a defendant during court procedure.50 The Court of 
Appeal has the competence to review both questions of law and fact. In 3 out of 
5 cases in which fines were imposed via the ordinary fining procedure, at least 
one of the undertakings filed an appeal to the Brussels Court of Appeal. All cases 
can be considered successful – an annulment of the fine was achieved in all three 
cases.51 Reasons for annulments have included determinations that the companies’ 
behavior had not infringed competition law rules52 and the infringement of the 
rights of defence, such as the ne bis in idem principle in the Flour case.53

4.2 Bulgaria

The law regulating the cartel prohibition in Bulgaria is the Law on Protection of 
Competition of 2008 (LPC) which replaced the LPC of 1998.54 Article 15(1) LPC 
is the national equivalent of Article 101(1) TFEU, and the breach of it is seen as 
an administrative offence.55 Article 3 LPC names the Комисия за защита на 
конкуренцията (Commission for the Protection of Competition (CPC)) as the 
enforcer of the LPC and therefore the responsible authority for the enforcement 
of the cartel prohibition.56 Since 2002, there have been 23 cases in which the CPC 

49 European Commission, Pilot field study on the functioning of the national judicial systems for the 

application of competition law rules (2014).
50 This was not possible before and was considered to be in conflict with Article 35 Regulation 

1/2003 and the principle of effectiveness by the European Court of Justice, see case C-439/08 
Vlaamse federatie van vereningen van Brood- en Banketbakkers, Ijsbereiders en Chocoladebewerkers 

(VEBIC) ECR I-12471 (2010), para. 64.
51 Decision 23 August 2013, 2013-I/O-34; Decision 28 February 2013, 2013-I/O-06; Decision 30 

March 2001, 2001-E/A-14. See J. Ysewyn and M. van Schoorisse, Overzicht van de beslissingsprak-

tijk van de Belgische Mededingingsautoriteit in 2014, TBM 141-176 (2015).
52 Cour d’appel Bruxelles 30 June 2016, 2013/MR/11-15. See K. Bourgeois and E. Paredis, Kroniek 

– Toepassing van de mededingingswet door de Belgische Mededingingsautoriteit in 2016, 65 SEW 326 
(2017).

53 Hof van Beroep Brussel 12 March 2014, 2013/MR/6.
54 Law on Protection of Competition of 2008 (Закон за защита на конкуренцията (LPC)), 

Official Gazette No. 102 of 28.11.2008, available via: http://www.wipo.int/wipolex/en/text.
jsp?file_id=238274 (accessed 13 October 2018).

55 Article 99(1) LPC. See also: B. Boyanov, Detecting and Proving Price Fixing Agreements in a Bulgarian 

Context, MSc EU Business and Law 17 (2011).
56 European Commission, supra n 49 at 39. In 2011, the CPC celebrated its 20th birthday.

3

Origineel document Annalies.indd   63 21-05-19   12:31



64

Chapter 3

imposed fines for the infringement of the cartel prohibition.57 Fines had been 
imposed prior to 1 January 2007 – the date of Bulgaria’s accession to the European 
Union – in 4 cases.58 It is interesting to note that the Bulgarian enforcement system 
has had a leniency application programme since 2009, but this has so far never 
been applied for.59

Article 64 LPC states that the Supreme Administrative Court (SAC) is the only 
court authorized to adjudicate a review of the CPC’s decision. The Administrative 
Procedure Code regulates this judicial review procedure.60 The possible grounds 
for appeal are (1) lack of competence, (2) non-compliance with the required form, 
(3) material breach of administrative procedural rules, (4) contravention of the 
provisions of substantive law and (5) non-compliance with the objectives of the 
law.61 The SAC is both the first and second instance court which reviews decisions 
issued by the CPC.62 The difference between the first and second appeal is that 

57 Decision 25 November 2003, Y2003_No190; Decision 18 December 2003, Y2003_No219; De-
cision 25 April 2006, Y2006_No136; Decision 26 June 2006, Y2006_No80; Decision 27 De-
cember 2007, Y2007_No1150; Decision 15 July 2008, Y2008_No576; Decision 17 July 2008, 
Y2008_No601; Decision 22 July 2008, Y2008_No622; Decision 24 July 2008, Y2008_No650; 
Decision 24 July 2008, Y2008_No651; Decision 24 February 2009, 167/24.02.2009; Decision 17 
December 2009, 1370/17.12.2009; Decision 4 May 2010, Y2010_No496; Decision 1 March 2012, 
Y2012_No1292; Decision 10 April 2012, Y2012_No220; Decision 3 May 2012, 508/03.05.2012; 
Decision 6 November 2012, Y2012_No508; Decision 11 July 2013, Y2013_No1261; Decision 
17 July 2013, Y2013_No844; Decision 25 September 2013, Y2013_No898; Decision 22 Decem-
ber 2016, Y2016_No1128; Decision 22 December 2016, Y2016_No1129; Decision 4 May 2017, 
Y2017_No478.

58 Decision 25 November 2003, Y2003_No190; Decision 18 December 2003, Y2003_No219; Decision 
25 April 2006, Y2006_No136; Decision 26 June 2006, Y2006_No80.

59 About the introduction see M. Favart, The Bulgarian Competition Authority introduces a leniency 

programme, Competitions Bulletin February, Art. N° 43781, (2009); About the application see 
V. Penkov and S. Adrianov, Bulgaria Chapter – Cartels & Leniency 2013, <http://www.iclg.co.uk/
practiceareas/cartels-and-leniency/cartels-&-leniency-2013/bulgaria> (accessed 14 October 
2018).

60 M. Botta and A. Svetlicinii, The Right Of Fair Trial In Competition Law Proceedings: Quo Vadis The 

Courts Of The New EU Member States?, in P. Nihoul and T. Skoczny (eds.), Procedural fairness in 

competition proceedings, 276-308 (Cheltenham: Edward Elgar 2015); European Commission, supra 

n 49.
61 Article 146 Code of Administrative Procedure (Административнопроцесуален кодекс), 

State Gazette No. 30 of 11.04.2006. See P. Petrov, Bulgaria Chapter – Enforcement of Competition 

Law 2009, <http://www.iclg.co.uk/practiceareas/enforcement-of-competition-law/enforce-
ment-2009/bulgaria> (accessed 14 October 2018).

62 Botta and Svetlicinii, supra n 60 at 287. There are amendments in the LPC which will come into 
force on 1 January 2019 regarding the first court instance. Accordingly, the first instance court 
will be Sofia Administrative Court and second and the final instance court will be SAC-3.
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the case is initially heard by a three-member panel (SAC-3), and a further appeal 
is heard by a five-member panel (SAC-5).63 The SAC-3 may declare the CPC’s 
decision void, annul the CPC’s decision in whole or in part, amend the CPC’s 
decision or uphold the CPC’s decision and reject the appeal.64 The difference 
between declaring a decision null and annulling it is that in the former situation, 
the CPC did not have competence to act, and in the latter, the CPC made errors in 
fact-finding, admitted procedural irregularities or interpreted the law incorrectly.65 
The SAC-5 may declare the ruling decision of the three-member panel invalid or 
inadmissible, annul the decision of the SAC-3 in whole or in part, or uphold the 
decision and reject the appeal.66 Possible grounds for further appeal are limited to 
nullity, inadmissibility and illegality.67

Article 64 LPC states that the CPC’s decisions can only be appealed against 
within 14 days of the publication of the decision and is the shortest time limit 
among the Member States.68 Nonetheless, this time limit can be satisfied by 
merely informing the court of the intention to appeal a decision.69 Article 163(2) 
Administrative Procedure Code states that only after the appeal is declared 
admissible and the parties have received the rapporteur judge’s transcript, another 
14 days period begins within which the parties must present their evidence.70 The 
court fees in Bulgaria are considerably low: The fee for appealing administrative 
acts is BGN 50 (around EUR 25) for legal persons and BGN 10 (around EUR 5) for 
natural persons. The short period to litigate the decision does clearly not hinder the 
filing of appeals, since the rates of appeal and further appeal are very high. Of the 
23 CPC cases, an appeal was filed for 18 cases, which represents 78% of all cases. 
The further appeal rate is 94% and is therefore the highest among the 10 Member 
States studied. In only one case, no further appeal was filed.

63 Articles 165 and 217 Code of Administrative Procedure.
64 Article 172 Code of Administrative Procedure.
65 European Commission, supra n 49 at 45; Botta and Svetlicinii, supra n 60.
66 Article 221 Code of Administrative Procedure.
67 Article 209 Code of Administrative Procedure.
68 European Commission, supra n 49 at 23-26.
69 Article 149 Code of Administrative Procedure.
70 Article 163 Code of Administrative Procedure.
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Of the 18 cases which appeared before the SAC-3, the court annulled the fining 
decisions in 10 cases.71 Most annulments were decided on grounds that the CPC 
had provided insufficient evidence of the anti-competitive behavior or insufficient 
evidence that the behavior was intended to restrict competition. The annulments 
decided by the Bulgarian court only concern complete annulments in the sense that 
the authority was found to be unable to impose a fine under these circumstances 
and did not have the chance to rectify it. In other words, none of the annulments 
involved a reduction of the fine. In some cases, for example the Poultry Breeders 
case, the parties had requested a fine reduction but were refused by the SAC-3 
because the SAC-3 found that the fines imposed by the CPC were in line with the 
current CPC Fining Guidelines and were not in breach with any principle, such as 
the principle of proportionality.72 An abuse of dominance case, however, illustrates 
that the SAC-3 has the power and willingness to independently reduce fines. In this 
case, the SAC-3 reduced the fine from BGN 300,000 (EUR 150,000) to BGN 50,000 
(EUR 25,000), because the SAC-3 held that only a small number of consumers were 
affected by the behavior.73 Finally, the SAC-3 confirmed the fining decisions in 8 
cases. As mentioned, the further appeal rate is very high. In the majority of cases, 
namely 14 of 16 cases, the SAC-5 confirmed the judgment of the SAC-3. One case 
was pending before the SAC-5 at the moment of writing.

4.3 Croatia

Croatia represents the latest addition to the European Union, having joined on 1 
July 2013. The Croatian Competition Agency, Agencija za zaštitu tržišnog natjecanja 
(AZTN), had already been established in 1995 as the enforcer of competition 
law. Article 8 Croatian Competition Act (CCA) embodies the Croatian cartel 

71 Decision 25 November 2003, Y2003_No190; Decision 26 June 2006, Y2006_No80; Decision 27 
December 2007, Y2007_No1150; Decision 17 July 2008, Y2008_No601; Decision 22 July 2008, 
Y2008_No622; Decision 24 July 2008, Y2008_No650; Decision 24 July 2008, Y2008_No651; 
Decision 24 February 2009, 167/24.02.2009; Decision 17 December 2009, 1370/17.12.2009; De-
cision 4 May 2010, Y2010_No496; Decision 1 March 2012, Y2012_No1292; Decision 10 April 
2012, Y2012_No220; Decision 3 May 2012, 508/03.05.2012; Decision 25 September 2013, Y2013_
No898; 22 December 2016, Y2016_No1129; Decision 4 May 2017, Y2017_No478.

72 Judgment No. 10568 dated 15.09.2010. See A. Svetlicinii, The Bulgarian Supreme Administrative 

Court upholds the decision of the competition authority establishing the existence of a cartel on the market 

for poultry meat and eggs (Bulgarian Poultry Breeders Union), e-Competitions Bulletin September 
2010, Art. N° 32777 (2010); Botta and Svetlicinii, supra n 60.

73 Judgment No. 8140 dated 18.06.2009. See A. Svetlicinii, The Bulgarian Supreme Administrative 

Court confirms an NCA’s decision fining a heating plant company for exploitative abuse of dominance 

(Heating Plant Ruse), e-Competitions Bulletin June 2009, Art. N° 29126 (2009).
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prohibition.74 Pursuant to Article 9 CCA, the AZTN is competent to impose fines 
for infringements of the cartel prohibition. Under the old Competition Act in force 
before 2010, the competition authority was not competent to impose fines itself, but 
had to petition the Minor Offences Court of Zagreb therefore. Since receiving the 
competence to impose fines on 1 October 2010, AZTN has used this competence 
in 13 cases against undertakings regarding anti-competitive agreements.75 It is 
interesting to note that these cases include quite a high proportion of vertical 
cartels, especially compared to most of the other countries considered in this article. 
For example, 4 out of 13 cases concern resale price management.

Pursuant to Article 67(1) CCA, no appeal is allowed against decisions of the 
AZTN, but the involved party may bring a claim before the Administrative Court of 
the Republic of Croatia within 30 days from the receipt of the decision. The claim is 
decided by a panel of three judges, considering the following points in the decision: 
(1) misapplication of substantive provisions of competition law, (2) manifest errors 
in the application of procedural provisions, (3) incorrect or incomplete establishment 
of the facts in the case, and (4) inappropriate fines and other issues contained in the 
decisions of the Agency.76 Claims against the decisions of the AZTN are within the 
exclusive competence of the High Administrative Court (VUS).77 The analysis of 
the decisions and court judgments shows that a claim is brought before the VUS in 
12 of 13 cases, thereby representing more than 90% of the cases.

Considering the research period, the VUS annulled fines in 5 cases. The court 
completely confirmed the decisions in all other cases. It is interesting to note that 
all the annulments occurred in cases from 2014 onwards, which could indicate a 
development. In 2 cases, the VUS concluded that the alleged behavior did not amount 
to an infringement of the prohibition of anti-competitive agreements.78 In one case, 

74 Croatian competition Act 30 June 2009, no. 79/09. See in general about the Croatian enforcement 
system European Commission, supra n. 49.

75 Decision 20 December 2016, UP/I 034-03/13-01/035; Decision 28 July 2016, UP/I 034-03/2014-
01/002; Decision 22 December 2015, UP/I 034-03/2015-01/010, Decision 3 December 2014, 
UPI/034/032013/01016, Decision 24 June 2014, UPI/034/032013/01034; Decision 17 March 
2014, UP/I 034-03/13-01/047; Decision 15 March 2014, UP/I 034-03/14-01/002, Decision 30 July 
2014, UP/I 034-03/2013-01/015; Decision 30 July 2014, UP/I 034-03/2013-01/017; Decision 23 
October 2014, UP/I 034-03/2013-01/018; Decision 27 December 2012, UP/I 030-02/11-01/024, 
Decision 27 July 2012, UP/I 030-02/11-01/039, Decision 21 July 2012, UP/I 030-02/2010-01/018; 
Decision 13 October 2011, UP/I 030-02/2010-01/024.

76 Article 14(2) Administrative Disputes Act, Narodne Novine no. 20/10, 143/12, 152/14, 94/16; 
Article 67(1) Competition Protection Act, Narodne Novine no. 79/2009, 80/2013. European 
Commission, supra n 49 at 62-63.

77 Article 33 of the Administrative Disputes Act.
78 VUS 26 July 2016, UsII-22/16-11 and VUS 3 April 2015, UsII-70/14-6.
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the VUS ruled that the AZTN provided insufficient evidence to prove undertaking’s 
alleged price fixing or concerted practice.79 In the final case, the VUS reduced the 
fine to a symbolic level because of the financial circumstances of the undertaking.80

4.4 Finland

In Finland, the enforcement of the cartel prohibition is the shared responsibility of 
the Finnish Competition and Consumer Authority81  (FCCA) and the Market Court.82 
While investigatory powers belong to the FCCA, it must request the Market Court 
to impose a fine. This request includes a proposal for the calculation and height of 
the fine. The Market Court Act states that the judges of the Court are required to 
have a specialization in competition or commercial law, and a judge is appointed to a 
case based on the subject matter.83 Moreover, the Act requires that the Court should 
have expert members who participate in the hearings. These experts must also have 
expertise in competition, procurement, economics, business or financial affairs.84

Within the 2003 – 2017 period, the FCCA had referred 15 cartel cases to the 
Market Court, which accepted the fine requested for by the FCCA in a total of 3 
cases.85 In 4 cases, the Market Court chose not to impose a fine: In one case the 
Market Court did not find a violation,86 in 2 cases the court ruled that the violation 
was only minor and therefore did not consider a fine appropriate,87 and one case 
was deemed time barred.88 Finally, the Market Court imposed a lower fine than 
requested by the FCCA in 8 cases. Differences in fine-calculation methods often 
formed the reason to impose a lower fine. For instance, in one case, the Market 
Court assessed the extent of parties’ involvement separately, contrary to the FCCA. 
In 2 other cases, the Market Court ruled that the fine must be adjusted to the 
companies’ annual turnover, and in another it ruled that considering the duration, 

79 VUS 23 March 2016, UsII-39/15-10.
80 VUS 13 May 2016, UsII-45/15-12.
81 Section 1 Act on the Finnish Competition and Consumer Authority (Laki kilpailu - ja kuluttaja-

virastosta 661/2012).
82 Section 12(3) Competition Act (Kilpailulaki 948/2011).
83 The Finnish Market Act, Chapter 2.
84 Ibid.

85 Decision 27 August 2007, 502/61/06 (Hairdressers); Decision 21 December 2006, 416/61/2004 
(Raw wood); Decision 19 February 2005, 1108/61/2001 (Daily goods).

86 Decision 16 April 2003, 99/61/2002.
87 Decision 14 April 2005, 654/68/2002; Decision 2 December 2005, 4/61/2005.
88 Decision 31 October 2014, 64/KKV14.00.00/2013
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profit and extent of the price recommendation, a lower fine had a sufficient 
preventive and punitive effect.89

After receiving a judgment from the Market Court, the FCCA and undertakings 
can both make a further appeal to the Supreme Administrative Court (SAC), which 
has complete competence to impose a fine, annul the fine imposed and increase 
or reduce the fine.90 The further appeal rate is 57% for the period considered. It 
is worth noting that one application to further appeal was made by a third party, 
albeit the Court rejected this.91 In addition to this rejection, the SAC confirmed 
the ruling of the Market Court in 2 cases.92 In one case, the SAC reduced the fine.93 
The SAC increased the fine in two cases, but imposed lower fines than requested 
by the FCCA.94 Two cases are still pending.

4.5 France

The Autorité de la concurrence (Autorité) is the independent administrative body in 
France empowered with the competence to take decisions in the field of competition 
law.95 With respect to cartel fines, decisions can be based on Article 420-1 French 
Code du Commerce (CdC) and Article 101 TFEU.96 The Autorité reached a total of 
56 decisions relevant to this study in the period researched.97 In several of those 

89 Inter alia Decision 27 June 2011, 1147/14.00.00/2009; Decision 24 June 2014, 2015/141.
90 Section 44 of the Competition Act.
91 Decision 27 June 2011, 1147/14.00.00/2009. Article 6 of the Administrative Judicial Procedure 

Act states that the decision may be appealed by the person to whom the decision is directed or 
whose right, obligation or interest is directly affected by the decision.

92 Decision 16 April 2003, 99/61/2002; Decision 6 July 2006, 338/61/2004.
93 Decision 27 August 2007, 502/61/06.
94 Decision 4 May 2006, 250/61/2002 and Decision 31 March 2004, 1198/61/2001.
95 B. Lasserre, The new French competition law enforcement regime, 5 Competition Law International 

15–20 (2009).
96 Order n° 2000-912 relating to the legislative part of the Code of Commerce 18 September 2000.
97 17-D-01; 16-D-28; 16-d-27; 16-D-26; 16-D-20; 16-D-17; 16-D-05; 6-D-02; Case 15-D-19; Case 15-

D-08, Case 15-D-04, Case 15-D-03, Case 14-D-20, Case 14-D-19, Case 14-D-16, Case 13-D-21, Case 
13-D-14, Case 13-D-12, Case 13-D-09, Case 13-D-03, Case 12-D-27, Case 12-D-26, Case 12-D-23, 
Case 12-D-10, Case 12-D-09, Case 12-D-08, Case 12-D-06, Case 12-D-02, Case 11-D-19, Case 11-
D-17, Case 11-D-13, Case 11-D-07, Case 11-D-02, Case 11-D-01, Case 10-D-39, Case 10-D-35, Case 
10-D-28, Case 10-D-22, Case 10-D-15, Case 10-D-13, Case 10-D-11, Case 10-D-10, Case 10-D-05, 
Case 10-D-04, Case 10-D-03, Case 09-D-39, Case 09-D-36, Case 09-D-34, Case 09-D-31, Case 09-
D-25, Case 09-D-19, Case 09-D-17, Case 09-D-07, Case 09-D-06, Case 09-D-05, Case 09-D-03.
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cases, the Autorité concluded a settlement with one or more undertakings.98 The 
settlement procedure is distinct from the type found in other Member States. In 
contrast to the procedure at, for example, the European level, the company does not 
have to admit the infringement, but waives its right to dispute the facts alleged and 
the qualification thereof, and accepts liability for the infringement in exchange for 
a lower penalty.99 The fine reduction is in principle 10%, but an additional discount 
of 5 to 15% can be earned if the undertakings agree to alter their future behavior 
structurally.100 This type of settlement, called non-contestation des griefs, had been 
in force since 2001. It has been replaced as of 8 August 2015 by the transaction 
method.101 The main difference between the two procedures is how the fine is 
established. The Autorité previously only provided the reduction percentage for 
the final fine but the amount of the fine was unknown. Under the transaction 
procedure, the Autorité sets a minimum and maximum potential amount and the 
company must accept the fine range.102 The Autorité concluded a large number 
of hybrid settlements in the period under consideration, meaning that not all the 
undertakings involved in the infringements participated in the settlement.

Article 464-8 Code du Commerce stipulates that the Autorité’s fining decisions 
established via either the regular procedure or the settlement procedure can be 
appealed before the Paris Court of Appeal. To ensure unity in interpretation of 
competition law, it was decided that all competition cases in appeal are to be treated 
by the Paris Court of Appeal and no other appellate Court. In 34 of the 56 cases, 
the Autorité’s fining decision was challenged before the Paris Court of Appeal by 
one or more undertakings, which represents 61% of all the cases.

Pursuant to Article L. 464-8 Code du Commerce, the Court exercises full 
control over the law and the facts.103 Additionally, the Paris Court of Appeal is 

98 Case 15-D-08, Case 14-D-20, Case 14-D-19, Case 14-D-16, Case 12-D-06, Case 11-D-13, 
Case 11-D-07, Case 11-D-02, Case 10-D-39, Case 10-D-35, Case 09-D-31, Case 09-D-19, Case  
09-D-06, Case 09-D-05, Case 09-D-03.

99 L’Autorité de la concurrence, Communiqué de procédure du 10 février 2012 relatif à la non-con-
testation des griefs http://www.autoritedelaconcurrence.fr/doc/communique_ncg_10fevri-
er2012.pdf (accessed 14 October 2018). See also in detail about this procedure: E. Lachnit, Al-

ternative Enforcement of Competition law (The Hague: Eleven International Publishing 2016).
100 L’Autorité de la concurrence, supra n 99, at 5-6, 8; International Competition Network, Cartel 

Settlements: Report to the ICN Annual Conference, 32 (2008).
101 Article 464-2 III Code du commerce.
102 First settlement under the new procedure: Decision 6 July 2016, case 16-D-15.
103 N. Petit and R. Louise, Judicial Review in French Competition Law And Economic Regulation - A 

Post-Commission V. Tetra Laval Assessment, in O. Essens, A. Gerbrandy and S. Lavrijssen (eds), 
National courts and the Standard of Review in Competition Law and Economic Regulation, 105-124 
(Groningen: European Law Publishing 2009).
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competent to confirm, increase or reduce the fine. The Paris Court of Appeal 
completely rejected the appeal in 17 of the 34 cases.104 Regarding the other 17 cases 
which are considered annulments, the annulment is often limited to a reduction 
of the fine or an annulment for only a part of the infringement or part of the 
infringers. While previous research described that the most frequent reason for 
reducing the fines has been the financial and economic difficulties faced by the 
fined entity, this only occurred in one cartel case in the period researched.105 The 
other reductions of the fine often concerned fine miscalculations by the Autorité, 
with reasons including the unjustified inclusion of aggravating factors, misanalysis 
of a company’s structure and unreasonably high fines. Another reason for fine 
reduction was the unreasonable duration of the procedure. The reductions of the 
fines in some cases reached 70% of the original fine.106 These instances of large 
fine reductions notwithstanding, the Paris Court of Appeal usually validates the 
cartel fines imposed by the Autorité.

4.6 Germany

The Federal Cartel Office (Bundeskartellamt) was established in 1958 to regulate 
competition law in Germany and has enforced competition law ever since.107 In 
addition to the Federal Bundeskartellamt, each state has its own competition 
authority which enforces the cartel prohibition if the effects of the forbidden 
conduct are restricted to one state.108 The Bundeskartellamt is competent when 
the effects of a case cross federal inter-state borders. From 2001 to 1 July 2017, the 
Bundeskartellamt has imposed fines in 53 cases for the infringement of the cartel 
prohibition. Compared with other Member States, many of these cases concerned 
vertical cases.

Pursuant to Section 63(4) Gesetz gegen Wettbewerbsbeschränkungen (GWB), a 
decision of the Bundeskartellamt may be appealed before the Oberlandesgericht 
Düsseldorf (OLG), which is one of three OLGs located in North Rhine-Westphalia, 

104 Case 15-D-04, Case 14-D-16, Case 13-D-21, Case 13-D-12, Case 12-D-10, Case 12-D-02, Case 
11-D-19, Case 11-D-17, Case 10-D-04, Case 09-D-34, Case 09-D-07, Case 09-D-06, Case 09-D-05, 
Case 09-D-03.

105 Lianos, Jenny, Wagner-von Papp, Motchenkova and David, supra n 10 at 53-54. Case 09-D-19.
106 An example of very large fine reduction, which actually falls outside the scope of the research 

period for France was the Steel cartel case in which the Paris Court of Appeal reduced the fine from 
EUR 575 million to EUR 75 million. See also Lianos, Jenny, Wagner-von Papp, Motchenkova 
and David, supra n 10 at 54.

107 A. Mundt, Germany: Federal Cartel Office, The European Antitrust Review (2015).
108 European Commission, supra n 49 at 106.
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and the only German court dealing with these cartel offences.109 The period for 
filing an appeal is within 4 weeks after the decision has been issued. If an appeal 
is filed, the Bundeskartellamt receives the appeal and will review its own decision 
based on the appellants’ arguments.110 The Bundeskartellamt determines whether 
the appeal is inadmissible for procedural reasons and, if admissible, whether it 
should uphold, modify or withdraw its decision.111 The Bundeskartellamt has a 
number of options should it decide to modify a decision, including adding additional 
evidence to its decision or improving the reasoning. If the Bundeskartellamt decides 
to uphold the decision with or without possible adjustments, the case is transferred 
to the public prosecutor’s office, which examines whether the accusations and the 
decision taken by the Bundeskartellamt are well-founded.112 The office may close 
the case, provide additional evidence or bring the case before the OLG. The OLG 
can subsequently, if the appeal is procedurally admissible, besides accepting the 
case, send the case back if it considers the investigations ‘obviously insufficient’, or 
order the taking of further evidence.113

The appeal procedure at the OLG constitutes a full de novo trial in which the 
prosecution is led by the public prosecutor and the Bundeskartellamt’s role is merely 
supportive.114 In other words, the procedure is more than the judicial review of 
the administrative fine which occurs in most other Member States. It forms a 
quasi-criminal procedure in which there is a strong emphasis on assessment of 
the evidence, which generally causes the procedures’ duration to be long.115 As 
described in the literature, the Paper Wholesalers cartel spent 20 days in court, 
the Cement Cartel 37 days and in Liquid Gas, the oral hearing before the OLG took 
almost 3 years and more than 130 sessions.116 Moreover, it took 7 years following 

109 V. Emmerich, Kartellrecht, (München: Verlag C.H. Beck 2012); J.L. Schulte and C. Just, Kartellrecht, 
(Frankfurt: Carl Heymanns Verlag 2012).

110 Article 69(1) Gesetz über Ordnungswidrigkeiten (OWiG). See about this and the rest of pro-
cedure as described: Lianos, Jenny, Wagner-von Papp, Motchenkova and David, supra n 10, at 
50-53.

111 Article 69(2) OWiG.
112 Article 69(3) and (4) OWiG.
113 Lianos, Jenny, Wagner-von Papp, Motchenkova and David, supra n 10.
114 There was the plan to transfer the competence to the Bundeskartellamt. See generally G. Dan-

necker and J. Biermann, in U. Immenga and E.J. Mestmäcker (eds), GWB, Kommentar zum 

Deutschen Kartellrecht (Munich: C.H. Beck 2007).
115 Lianos, Jenny, Wagner-von Papp, Motchenkova and David, supra n 10, at 52-53; K. Ost, From 

Regulation 1 to Regulation 2: National Enforcement of EU Cartel Prohibition and the Need for Further 

Convergence, 5 Journal of European Competition Law & Practice 125-136 (2014).
116 Ibid. 
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the fining decision for the OLG’s judgment to be made in Roofing Tile.117 From 2001 
to 1 July 2017, 16 out of 53 cases were appealed to the OLG Düsseldorf, representing 
30% of the cases.118 Of those 16 appeals, only 6 cases have led to judgments of the 
OLG; Appeals were withdrawn by the parties before the OLG could come to a 
ruling in the other cases.119 A regular mentioned reason for this phenomenon is 
the Liquid Gas cartel, in which OLG Düsseldorf increased the fine from EUR 180 to 
244 million.120 The publication of this judgment led to the withdrawal of appeals in 
many other cases.121 In addition, the Düsseldorf Court pointed out, in some of those 
cases, that if the allegations were confirmed in court, the court would increase the 
respective fines.122 The OLG has also increased fines in 5 out of the 6 cases in which 
the undertakings continued litigation.123 The analysis of the cases in Germany 
exposed another fact that may be a consequence of the decrease in appeals, which 
is the very high percentage of settlements reached in recent years.124

117 Case B1-200/06. 
118 In general, literature described the low percentage of litigation in Germany. As described by 

Christof Vollmer: in Germany, very few cases are appealed to the first instance court (Higher 
Regional Court Düsseldorf) and even less to the second instance court (Federal Court of Justice). 
See presentation Christof Vollmer Dutch association for competition law 2015, available via 
<www.verenigingmededingingsrecht.nl/> (accessed 15 October 2018); C. Vollmer, Settlements 

in German competition law, 32 ECLR 350-356 (2011).
119 All appealing companies withdrew their appeal in the following cases: B11-17/06 (Drogerieartikeln); 

B10-102/11 (Automatischer Türsysteme); B11-20/08 (Instant cappuccino); B11-13/06 (Mühlenindustrie); 
B11-26/05 (Dampfkesseln); B11-24/05 (Luxuskosmetik). Some of appealing companies withdrew their 
appeal in the following cases: B11-11/08 (Süßwaren); B11-12/08 (Konsumgütern); B11-19/08 (Kaffee). 
The OLG had not come to a judgment at time of writing in two cases: B11-13/13 (Industriebatterien) 
and B10-50/14 (Röstkaffee).

120 Oberlandesgericht Düsseldorf 15 April 2013, VI-4 Kart 2-6/10 Owi (Flüssiggas). Presentation 
Christof Vollmer, supra n. 118. The increase of the fines is possible since Germany does not have 
a prohibition of reformatio in peius, as the Netherlands has for example. The same is true for the 
United Kingdom and France, where the competent courts also have the competence to increase 
fines, though the French courts never exercised this power and the British Competition Appeal 
Tribunal only once because of special circumstances.

121 For example: B11-11/08 (Süßwaren); B11-13/06 (Unternehmen der Mühlenindustrie).
122 For example: B10-102/11 (Automatischer Türsysteme).
123 For example: Oberlandesgericht Düsseldorf 26 January 2017, Az. V-4 Kart 15.04 OWI (Süßwar-

en); B11-12/08 (Konsumgütern); B11-19/08 (Kaffee).
124 The Bundeskartellamt imposed fines in 25 cases in the period 1 January 2012 – 1 July 2017 and 

settled with one or more undertakings in 23 cases. See for the period before 2012: Vollmer, supra 

n 118. The Bundeskartellamt also reported in the 2009/2010 annual report that most cartel fine 
procedures have been concluded by means of a settlement.
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4.7 Italy

Law 287/90 established the Autorità Garante della Concorrenza e del Mercato (AGCM) 
in 1990 as the national authority entrusted with the enforcement of competition 
law.125 AGCM is an independent agency, which acts as both an investigative and 
decision-making body. From 2010 to present, the AGCM has imposed fines in a 
total of 41 cases. After France, Italy has the highest number of cases in recent years, 
while the AGCM is not competent to conclude settlements with undertakings, in 
contrast to competition authorities in many other countries, such as Germany, 
France and the United Kingdom. However, it can accept commitments, which it 
also actively does. Compared to other Member States, many fining decisions are 
based on Article 101 TFEU.

Pursuant to Article 33(1) of Law 287/90, the AGCM’s decisions can be subject 
to judicial review by the Tribunale Amministrativo Regionale Lazio (TAR Lazio). 
The percentage of challenged cartel fines is high – one or more undertakings 
have filed for appeal at the TAR Lazio in 32 out of 41 cases.126 The judgments of 
the TAR Lazio may be appealed before the Consiglio di Stato (Council of State), 
which exercises a full jurisdiction control.127 The decisions of the Council of State 
are usually final; however, in exceptional cases, they can be appealed before the 

125 Legge 10 ottobre 1990, n. 287 - Norme per la tutela della concorrenza e del mercato (Law 287/90).
126 Decision 24 March 2010, case 20931; Decision 23 June 2010, case 21279; Decision 3 November 

2010, case 21768, Decision 15 December 2010, case 21924; Decision 15 June 2011, case 22521; 
Decision 22 June 2011, case 22537; Decision 4 August 2011, case 22648; Decision 22 September 
2011, case 22812; Decision 28 September 2011, case 22838; Decision 22 February 2012, case 
23338; Decision 30 May 2012, case 23623; Decision 2 August 2012, case 23794, Decision 28 
September 2012, case 23931; Decision 13 March 2013, case 24275; Decision 23 April 2013, case 
24327; Decision 30 May 2013, case 24377; Decision 30 May 2013, case 24378; Decision 30 May 
2013, case 24379; Decision 11 June 2013, case 24405; Decision 27 February 2014, case 24823; 
Decision 4 September 2014, case 25078; Decision 22 October 2014, case 25154; Decision 28 
January 2015, case 25295; Decision 3 February 2015, case 25302; Decision 25 March 2015, case 
25382; Decision 25 March 2015, case 25401; Decision 22 April 2015, case 25435; Decision 27 
May 2015, case 25488; Decision 27 May 2015, case 25489; Decision 10 June 2015, case 25512; 
Decision 29 July 2015, case 25589; Decision 18 November 2015, case 25739; Decision 16 Decem-
ber 2015, case 25784; Decision 22 December 2015, case 25802; Decision 22 December 2015, case 
25801; Decision 24 February 2016, case 25882; Decision 19 April 2016, case 25966; Decision 8 
June 2016, case 26064; Decision 26 October 2016, case 26229; Decision 21 December 2016, case 
26316; Decision 30 May 2017, case 26625; Decision 19 July 2017, case I742.

127 OECD, ‘Judicial Perspectives on Competition Law, Contribution from Italy’ (2017), DAF/COMP/
GF/WD(2017)24.
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highest Italian Court (Corte di Cassazione).128 The further appeal rate is 91%, the 
highest after Bulgaria. The AGCM, one or more undertakings or both parties 
lodged a further appeal before the Council of State in 29 out of 32 cases.

The TAR Lazio accepted the undertakings’ appeals partially or fully in 20 out 
of 32 cases, which represents 63%.129 While literature from 2009 described the 
Industrial Gas case as remarkable because it constituted one of the very few instances 
in which a cartel fines has been annulled in its entirety upon judicial review,130 
full annulments form a significant part of the annulments in the period from 
2010 to the present. For example, in cases 11169/2016 and 12423/2015, the TAR 
annulled AGCM’s fining decision because undertaking’s conduct was not found 
to be a violation of Article 101 TFEU and did not manifestly constitute a violation 
of Article 101 TFEU, respectively. In other cases, for example 14281-82/2015 and 
06486/2016, the TAR annulled the fine on the grounds of insufficient evidence. 
Other annulments are limited to the amount of the fine and, as stated by Siragusa 
and Rizza in 2009, “it is not uncommon for the reviewing court to reduce the 
original penalty imposed”.131 It is interesting to note here that the TAR Lazio, 
however, has also sent cases back to the AGCM to redetermine the amount of 
the fine.132 In 03291/2015, the Council of State also annulled a redetermination 
of the amount of the fine by the TAR and sent the case back to the AGCM for 
redetermination.133 In other cases, the Council of State reduced the amount of the 
fine itself.134 In general, many of the cases at the Council of State were still pending 
or judgments had not yet been published at the moment of writing. However, the 
Council of State has confirmed TAR Lazio’s judgment in at least 8 cases and fully 

128 S. Holmes and P. Girardet (eds.), The International Comparative Legal Guide to: Cartels & Leniency, 
(London: Global Legal Group 2017).

129 Decision 3 November 2010, case 21768, Decision 15 December 2010, case 21924; Decision 15 
June 2011, case 22521; Decision 4 August 2011, case 22648; Decision 28 September 2011, case 
22838; Decision 22 February 2012, case 23338; Decision 2 August 2012, case 23794, Decision 28 
September 2012, case 23931; Decision 11 June 2013, case 24405; Decision 22 October 2014, case 
25154; Decision 28 January 2015, case 25295; Decision 3 February 2015, case 25302; Decision 
25 March 2015, case 25382; Decision 22 April 2015, case 25435; Decision 27 May 2015, case 
25488; Decision 27 May 2015, case 25489; Decision 22 December 2015, case 25802; Decision 
22 December 2015, case 25801; Decision 24 February 2016, case 25882; Decision 19 April 2016, 
case 25966; Decision 8 June 2016, case 26064.

130 M. Siragusa and G. Cesara Rizza, Italy, in M.H. Dabbah and B.E. Hawk (ed.), Anti-cartel enforce-

ment worldwide, 656-657 (Cambridge: Cambridge University Press 2009).
131 Ibid.

132 Consiglio di Stato - 03170/2014, TAR Lazio - 05887/2012; TAR Lazio - 10309/2016
133 Consiglio di Stato - n. 3291/2015; Decison AGCM 28 September 2012, case 23931.
134 Consiglio di Stato - 03016/2017; Consiglio di Stato - 02947/2016.
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or partly annulled the judgment in 8 cases as well. In 2 of those cases, the Council 
of State confirmed AGCM’s decision, while the TAR Lazio annulled the decision 
because of insufficient evidence or wrong calculation of the fine. Other cases 
have also shown the opposite scenario, namely that the TAR Lazio confirmed the 
decision, while the Council of State fully annulled the decision, for example because 
of exceedance of the limitation period, or reduced the fine. Finally, there are partial 
annulments, which are more difficult because the Council of State modified the 
conclusion of the TAR Lazio for some infringers and confirmed the conclusion of 
the TAR for others.

4.8 The Netherlands

Competition law in the Netherlands is enforced by the Autoriteit Consument en 

Markt (Authority for Consumers and Markets (ACM)). It came into existence in 
2013 through the merger of three authorities that enforced consumer protection, 
telecommunications and competition law respectively (Consumentenautoriteit, 
Onafhankelijke Post en Telecommunicatie Autoriteit and Nederlandse mededingingsautoriteit). 
National rules on competition law are laid down in the Mededingingswet (Competition 
Act), which entered into force in 1998.135 The ACM can impose a fine for any 
infringement of the prohibition of anti-competitive agreements which is laid 
down in Article 6 Dutch Competition Act and Article 101 TFEU. The ACM and its 
predecessor have imposed fines in a total of 52 cartel cases since 1998.

Undertakings can apply for judicial review after receiving a fining decision at 
two exclusively competent courts – the District Court Rotterdam as a first instance 
court and the Trade and Industry Appeal Tribunal (TIAT) as a second and last 
instance court. Although the name would suggest that the TIAT is a tribunal 
and not a court, this is not the case. The judicial review performed by the courts 
concern facts and law. As mentioned in the introduction, own previous studies 
have shown high percentages of (successful) litigation and an increase of those 
percentages in recent years.136

135 See about this J.H. Jans and A. Outhuijse, ‘Advisory Objection Procedures in the Netherlands. 
A Case Study on its Usefulness in Dutch Competition Law’, in: S. Comtois and K.J. de Graaf 
(eds), On Judicial and Quasi-judicial independence 179-94 (The Hague: Eleven Publishing 2013); 
A.T. Ottow, Erosion or innovation?: The institutional design of competition agencies - A Dutch case 

study, 2 Journal of Antitrust Enforcement 25-43 (2014).
136 Outhuijse, supra n 5 and 6.
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Between 2003 and 2013, undertakings have filed for appeal at the Rotterdam 
District Court in more than 70% of cases.137 Since 2010, the ACM has imposed a 
fine in 22 cartel cases, and at least one or more undertakings have filed for an appeal 
in 19 of the 21 cases, which represents 90%.138 As in the German system, the ACM 
has the opportunity to review its decision before the companies can challenge it 
in court.139 Under this so-called objection procedure, the ACM has to completely 
review its original fining decision on the basis of the undertaking’s objections 
and can decide to confirm, amend or withdraw its original fining decision in its 
decision on the objection.140 This additional administrative procedure is meant 
as a procedure for solving disputes between citizens and the government, so that 
lengthy, formal legal procedures before the administrative court can be avoided. 
Dutch research of administrative law cases other than competition law, in which 
the same objection procedure is used,141 has shown that in general the objection 
procedure is followed by judicial appeal proceedings in only 10% of cases.142 As the 
figures showed, this trend is fundamentally different in cartel fine cases.

The option of settlement does not seem to be a very attractive option for 
companies fined in the Netherlands and occurred in only a few recent cases.143 
Comparable to the European procedure, the current practice of settling with the 
ACM includes that the undertaking must acknowledge the infringement and 
the qualification thereof, accept the amount of the fine and confirm that it had 
sufficient opportunity to give its view and to gain insight into the file in exchange 
for a 10% fine reduction.144 In one of the older cases, the construction fraud case 
which concerned a national price-fixing system involving 1300 undertakings, 

137 This percentage was calculated on the basis of the cartel cases in which fines were imposed in 
the period 1998-2010. The analysis of the cases between 1998 and 2018 leads to a proportion of 
81%: An appeal was filed to the Rotterdam District Court in 42 out of 52 cases. The legislative 
bill establishing the ACM in 2013 mentioned a proportion of 87% between the years 2000 and 
2011, although it is unclear which type of cases are included in this calculation. Parliamentary 

papers II 2012/13, 33622, nr. 3, p. 12.
138 Outhuijse, supra n 6. Commencing an appeals procedure remains possible in one more case.
139 A. Outhuijse, The effective public enforcement of the cartel prohibition: perceptions on the 

functioning of the objection procedure and the reality, 39 RdW 38-58 (2018); Outhuijse and 
Jans, supra n 135.

140 Article 7:11 General Administrative Law Act (GALA).
141 See Outhuijse, supra n 6 and n 139 for the design of the objection procedure.
142 See Outhuijse, supra n 6 and n 139 and the literature mentioned there. Also in other areas of 

economic law in which high fines are imposed, such as banking supervision and the supervision 
of financial markets, only a limited number of companies submit their cases for judicial review.

143 See Outhuijse, supra n 20.
144 Ibid.

3

Origineel document Annalies.indd   77 21-05-19   12:31



78

Chapter 3

a substantial part of the companies accepted the option of an accelerated-fine 
procedure. In exchange for a fine discount of 15%, the undertakings had to renounce 
their right to individual access to the file, the right to be heard individually and the 
right to object and appeal the alleged facts and their qualifications. The number 
of appeals was much lower among the undertakings who accepted the accelerated 
procedure compared to those following the regular procedure.145

High rates of annulled cartel fines in the 2003 – 2013 period have also been 
reported, which entailed full annulments, fine reductions resulting from 
miscalculations, and reductions in fines because of the unreasonable duration of 
the enforcement or court procedures.146 An analysis of the case law from 1 January 
2013 onwards has shown that the proportion of decisions annulled has not decreased 
since 2013.147 On the contrary, the court refrained from revising one or more 
fining decisions in only 2 out of almost 18 cases for the same period.148 The main 
grounds for the annulment of fines in recent years include insufficient evidence, 
insufficient regard for the economic context and the application of an incorrect 
severity factor which is a part of the fine calculation. Insufficient regard for the 
economic context concerns cases in which the courts were convinced that certain 
behavior took place, but were not convinced of the capability of the behavior to 
restrict competition. Reductions of the fines among older annulments were often 
based on the proportionality of the fine and therefore the grounds for annulments 
have changed over time. Although there has been a general trend for both courts to 
impose lower fines, it is interesting to remark that the courts also have disagreements 
about the amount of factual and economic evidence needed and the correct severity 
factor in certain cases.149 There are examples in which the Rotterdam District Court 
upheld the fine while the TIAT reduced the fine, or the Rotterdam District Court 
reduced the fine whereas the TIAT fully annulled the fine on the basis of insufficient 
evidence, with the converse situation similarly having occurred.

4.9 Sweden

The Swedish Competition Authority (Konkurrensverket (KKV)) is the central 
administrative authority applying the Swedish Competition Act, which also 

145 Outhuijse, supra n 6.
146 Outhuijse, supra n 5.
147 Outhuijse, supra n 6.
148 Ibid.

149 Ibid; Outhuijse, supra n 5.
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incorporates the prohibition of anti-competitive agreements.150 As in Finland, the 
KKV conducts the investigations but has to apply to a specialized court for fine 
imposition. Pursuant to Chapter 3, section 5 of the Swedish Competition Act 
(Konkurrenslag 2008:0579) (KKL), only the courts may impose fines on parties 
accused of an infringement, with the settlement procedure forming an exception 
to this rule. Fines were imposed in a total of 18 cases.151 All the cases concerned 
horizontal anti-competitive cooperation. There have been vertical cases, but the KKV 
neither applied for fines, nor did it apply the settlement procedures to these cases.

The settlement procedure was one of the new additions to the Swedish 
Competition Act as of 2008.152 As stated in Chapter 3 Sections 16-19 KKL, the 
KKV can settle a case with an undertaking if (1) the undertaking accused of 
the infringement voluntarily admits to an infringement of the Competition Act 
and accepts the fine, (2) there is no disagreement as to whether the undertaking 
has infringed the prohibition and (3) the material circumstances of the case are 
clear in the sense that no precedential ruling is needed on this point.153 If these 
requirements are met, the authority can impose a fine. The amount of the fine is 
decided by applying the fine calculation method which is identical to the one used 
when the KKV applies for a court ruling. Additionally, it is worth noting that 
the administrative settlement is explicitly not a ‘plea bargain’ procedure.154 The 
legislator has elaborated that the same degree of fines must be imposed regardless 
of whether the company concerned has admitted to the infringement or not. The 
KKV has settled 3 out of 8 cases since it received this competence in 2008.155

In other cases, the KKV has to apply to the Patent and Market Court (PMD), 
formerly the Stockholm District Court, to request a fine. The court holds exclusive 
competence and deals with cases concerning intellectual property, marketing and 
competition law. A special law, lag om patent- och marknadsdomstolar (law on patent 

150 Swedish Competition Act Konkurrenslag (2008:579), English version available via: http://www.
wipo.int/wipolex/en/text.jsp?file_id=290554.

151 Case 184/2014; case 848/2014; case 511/2014; case 483/2013; case 327/2010; case 605/2010; case 
645/2010; case 237/2007; case 341/2003; case 331/2004; case 895/2004; case 1097/2004; case 
635/2003; case 608/2000; case 633/1999; case 913/1998; case 505/1999; case 351/1998.

152 N. Parr and C. Hammon, Cartels Enforcement, Appeals & Damages Actions, 200 (London: Global 
Legal Group 2016).

153 Proposition 2007/08:135 p. 261-263.
154 P. Forsberg, Sweden, <https://www.globallegalinsights.com/practice-areas/cartels/global-legal-

insights---cartels-5th-ed./sweden#chaptercontent1 (accessed 14 October 2018).
155 KKV 9 November 2016, dnr 184/2014 (Ragn-Sells and Cr Freight); KKV 10 December 2011, dnr 

327/2010 Uppsala asfaltsanlegg and Björn Hägglunds Maskiner); KKV 30 June 2009, dnr 237/2007 
(Rundvirke Poles AB)

3
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and market courts (2016:188)), regulates the competences and expertise. According 
to Chapter 2, Section 1, the court consists of legally qualified judges and specialized 
experts in the fields that the court rules on. The currently appointed team of judges 
is a combination of legal, financial and technical experts.156 The court performs a 
full review based on the KKV’s request, which includes a proposal for the amount 
of the fine, and decides on whether a fine should be imposed and what its amount 
should be.

From 1998 onwards, the KKV has applied to the PMD in 15 cases to request 
the court to impose a fine,157 and the PMD has accordingly fined the undertakings 
in only 2 cases.158 In 8 cases, the PMD imposed a fine, but at a lower rate than 
requested, especially in recent years.159 For example, in Telia Sonera & Göteborg 

energy, the PMD imposed a fine of SEK 16 million even though a fine of SEK 35 
million was proposed by the KKV.160 According to the Court, the KKV’s calculation 
of the fines was essentially correct, but they did not share the KKV’s view of 
the value of the contracts in question. According to the Court, the fine must be 
calculated based on the value of the contract and in this case the Court found the 
value to be SEK 100 million less than what the KKV estimated. The PMD concluded 
in 5 cases that no fine could be imposed because of insufficient evidence.161 Three 

156 European Commission, supra n 49.
157 Case 848/2014; case 511/2014; case 483/2013; case 605/2010; case 645/2010; case 341/2003; case 

331/2004; case 895/2004; case 1097/2004; case 635/2003; case 608/2000; case 633/1999; case 
913/1998; case 505/1999; case 351/1998.

158 PMD 4 June 1998, T 8-370-98 (Byggplast & båtprylar Sverige AB och AB Hermann Gotthardt); PMD 30 
September 1999, T 8267-99 (Lundgrens Maskinförnödenheter AB, Tricoflex S.A. Tricoflex Scandinavia AB).

159 PMD 21 December 2016, PMT 17299-14 (Telia Sonera & Göteborg energy); PMD 18 December 2015, T 
12305-13 (Aleris Diagnostics AB, Capio St Görans Sjukhus AB and Hjärtkärlgruppen i Sverige AB); PMD 
21 January 2014, T 18896-10 (Däckia Euromaster); PMD 24 February 2012, T 19974-10 (Scandorama 

AB och Ölvemarks Holiday AB); PMD 10 July 2007, T 5467-03 (Asfaltkartellen); PMD 15 March 2005, 
T 11660-03 YIT Building Systems AB and Keyvent AB (Ventilation Cartel); PMD 29 April 2003, T 
9902-00 (Norsk Hydro AB, OK-Q8, Preem Petroleum AB, AB Svensk Shell and Statoil Detaljhandel 
AB (Benzinkartellen)); PMD 18 December 2001, T 10594-99 (Uponor Sweden, Svenska Wavin, KWH 

Pipe Sweden). See for a nice overview of all the Swedish cases and the outcomes: <http://www.
konkurrensverket.se/konkurrens/avgoranden/horisontella-konkurrensbegransande-samarbeten/>.

160 PMD 21 December 2016, PMT 17299-14 (Telia Sonera & Göteborg energy).
161 PMD 16 May 2016, T 10057-14 (Alfa Quality Moving AB, NFB Transport Systems AB and ICM 

Kungsholms AB); PMD 7 June 2006, T 4231-04 (AB Bil Bengtsson, Bildeve AB, Bilia Personbilar 

AB, Bil Månsson i Skåne AB, Göinge Bil AB, Johan Ahlberg Bil AB, Kristianstads Automobil AB and 

Skånebil Personbilar AB); PMD 1 September 2006, T 15163-04 (Assistancekåren Sweden AB and the 

Association MRF-Bärgarna); PMD 1 December 2006, T 3104-04 (TDC i Uppsala AB och Uppsala 

Taxi 100 000 AB); PMD 27 October 1999, T 19576-98, partly (HB Ivars Trafikskola, Tage Vågelinds 

Trafikskola AB, Börjes Trafikskola Eftr., Ninas Trafikskola AB, PO Trafikskolan i Luleå AB).
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of those cases date back to 2004. Ingeborg Simonsson pointed out as early as 2004 
that the success rate in the court was highly unsatisfactory.162

After the judgment of the PMD, both the KKV and the undertakings can file 
an appeal with the Patent and Market Court (PMÖD), formerly the Market Court. 
The PMÖD is completely competent to impose, annul, raise or lower the fines. In 
total, 8 cases have been appealed.163 The KKV appealed in 2, the undertakings in 
3 and both also in 3 cases. The appeal rates in both Sweden and Finland show that 
the litigation percentage is not necessarily lower in case of fines imposed by a court 
instead of an administrative authority. The PMÖD quite often does not agree with 
the PMD on how a specific case should be decided, for example, what the amount 
of the fine should be or whether there is sufficient evidence to impose a fine. For 
example, in Telia Sonera & Göteborg energy, the PMÖD found, contrary to the PMD, 
that the KKV could not prove that the contract was harmful and annulled the fine 
of SEK 16 million imposed by the PMD.164 In other cases, the PMÖD concluded 
that there was insufficient evidence in cases where the PMD had found sufficient 
evidence,165 and vice versa.166 The PMÖD has also once imposed a lower fine, while 
imposing a higher one in another case.167 The PMÖD has confirmed the PMD’s 
judgment in 3 cases.168

4.10 United Kingdom

Competition law in the United Kingdom is monitored and enforced by the 
Competition and Markets Authority (CMA), which was established in 2013. 
Competition law was previously enforced by the Office of Fair Trading and the 
Competition Commission, which were established by the 1998 UK Competition 
Act. The Enterprise and Regulatory Reform Act 2013 merged these two authorities 

162 Simonsson, supra n 10.
163 Case 848/2014; case 511/2014; case 483/2013; case 605/2010; case 341/2003; case 331/2004; case 

895/2004; case 608/2000; case 633/1999.
164 PMÖD 13 February 2018, PMT 761-17 (Telia Sonera & Göteborg energy).
165 Inter alia PMÖD 28 April 2017, PMT 7497-16 (Aleris Diagnostics AB, Capio St Görans Sjukhus AB 

and Hjärtkärlgruppen i Sverige AB).
166 Market Court 11 September 2008, MD 2008:12 (AB Bil Bengtsson, Bildeve AB, Bilia Personbilar AB, 

Bil Månsson i Skåne AB, Göinge Bil AB, Johan Ahlberg Bil AB, Kristianstads Automobil AB and Skånebil 

Personbilar AB).
167 Market Court 22 February 2005, MD 2005:7 (Norsk Hydro AB, OK-Q8, Preem Petroleum AB, 

AB Svensk Shell and Statoil Detaljhandel AB (Benzinkartellen)).
168 Market Court 1 November 2007, MD 2007:23 (Assistancekåren Sweden AB and the Association 

MRF-Bärgarna); Market Court 24 January 2003, MD 2003:2 (Uponor Sweden, Svenska Wavin, 

KWH Pipe Sweden).
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into the CMA in 2013. The prohibition of anti-competitive agreements is laid 
down in Chapter 1 Competition Act 1998. From 2002 onwards, the competition 
authorities in the UK have imposed fines in 37 cases for the infringement of the 
prohibition of anti-competitive agreements.169

The Competition Appeal Tribunal (CAT) is the primary judiciary dealing 
with cartel fines in the United Kingdom. The CAT is a cross-disciplinary body 
with expertise in law, economics, business and accountancy; It has the mandate to 
determine cases which involve competition or economic regulation matters.170 Cases 
are typically heard by a tribunal of three persons and chaired by either the CAT 
President or a chairman.171 The other two members are selected from the chairmen 
or the ordinary members, who can have different backgrounds such as law, but also 
business or accounting. The Tribunal hear appeals on the merits in respect of decisions 
applying the competition rules found in Article 101 TFEU and Chapter I 1998 Act.172

An array of literature has already described low rates of appeal against fining 
decisions for infringements of the cartel prohibition for different periods.173 This 
study confirms this conclusion; an appeal is filed in 35% of cases in the period from 
2002 to July 2017. The percentage is even lower for the period from 2012 onwards. 
An appeal was filed with the CAT in only 2 cases, while fines were imposed in 

169 Fines were imposed in the following cases: Case CP/1163-00; case CP/0717/01; case  
CP/0239-01; case CP/0809-01; case CP/0871/01; case CP/0480-01; case CP/0001-02; case 
CE/2464-03; case CE/17777-02; case CE/1925-02; case CA98/01/2006; case CE/3861-04; case 
CA98/04/2006; case CA98/05/2006; case CA98/04/2005; case CE/4327-04; case CE/7510-06; 
case CE/2596-03; case CE/8950/08; case CE/3094-03; case CE/7691; case CE/9161-09; case  
CE/9578-12; case CE/9627/12; case CE/9784-13; case CE-9531/11; case CE/9827/13; case  
CE/9857-14; case CE/9856-14; case 50223; case CE/9859-14; case CE/9691/12; case CE/9691/12; 
case CE/9882-16; case 50343.

170 Competition Appeal Tribunal, Guide to Proceedings 2015, https://www.catribunal.org.uk/sites/
default/files/2017-12/guide_to_proceedings_2015.pdf (accessed 14 October 2018); J. Mummery, 
Independent Report: Review of the Rules of Procedure of the Competition Appeal Tribunal, https://assets.
publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/401696/
bis-15-73-independent-report-review-of-rules-of-procedure-of-competition-appeal-tribunal-
cat.pdf (accessed 14 October 2018); Lianos, Jenny, Wagner-von Papp, Motchenkova and David, 
supra n 10; D. Rose and T. Richards, Appeal and Review in the Competition Appeal Tribunal and High 

Court 15 Judicial Review 201-219 (2010); A. Andreangeli, The changing structure of competition 

enforcement in the UK: the Competition Appeal Tribunal between present challenges and an uncertain 

future, 3 Journal of Antitrust Enforcement 1-30 (2015).
171 CAT, supra n 170, at 6.
172 Ibid, at 5; Andreangeli, supra n 170.
173 Bavasso and Tolley, supra n 10, at 1236-41; Veljanovski, supra n 9; Whish and Bailey, supra n 10, 

at 447-451.
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a total of 17 cases in this period, which amounts to an appeal rate of 11%.174 Both 
appeal cases concern fines imposed in 2016 and are pending before of the CAT at 
the time of writing.175 In many of the cases in which the companies accepted the 
fines, the companies also cooperated with the CMA via a leniency application and/
or settlement.

As also described in the literature, the cases which are handled by the CAT are 
quite successful – of the 11 heard cases, the CAT annulled one or more fines in 8 
cases, which represents 73% of the cases.176 Important to note is that the annulment 
for most companies was limited to a reduction of the fine.177 The court concluded in 
2 cases that no fine could be imposed for one or more undertakings. This concerns 
the Construction Bid-Rigging case and the fine for Tesco, which was annulled in the 
Tobacco case.178 In the Construction Bid-Rigging case, the CAT concluded that no 
fine could be imposed for some undertakings, while the fine should be reduced for 
others.179 In case the CAT reduced the fine, it often did this substantially, in some 
cases up to a 90% reduction.180 The CAT can vary the amount of the fine and is in 
principle not bound by the competition authority’s Guidance on penalties.181 The 
CAT, however, mentioned in Kier Group PLC & others v OFT that it will not disregard 
either the Guidance or the CMA’s approach and reasoning in specific cases.182 

174 Fines were imposed in the following cases: case CE/7691; case CE/9161-09; case CE/9578-12; 
case CE/9627/12; case CE/9784-13; case CE-9531/11; case CE/9827/13; case CE/9857-14; case 
CE/9856-14; case 50223; case CE/9859-14; case CE/9691/12; case CE/9691/12; case CE/9882-16; 
case 50343.

175 Case CE-9531/11 and case CE/9691/12.
176 Veljanovski, supra n 9; Lianos, Jenny, Wagner-von Papp, Motchenkova and David, supra n 10, at 50.
177 Case CE/3094-03 (Diary); case CE/7510-06 (Recruitment Agencies); case CE/4327-04 (Construction 

bid-rigging); case CA/98/01/2004 (Desiccants); case CP001-02 (West Midlands Roofing Contractors); 
case CP/0871/01 (Replica Football Kits); case CP0480-01 (Toys and Games).

178 CE/4327-04 (Construction bid-rigging); CE/2596-03 (Tobacco).
179 CE/4327-04 (Construction bid-rigging). See also C. Brown, The CAT’s construction judgments: an 

overview, http://www.matrixlaw.co.uk/wp-content/uploads/2016/03/18_05_2011_02_32_17_ 
Christopher-Brown-Construction-Judgments-paper.pdf (accessed 14 October 2018).

180 Inter alia case CE/7510-06 (Recruitment Agencies); case CE/4327-04 (Construction bid-rigging); case 
CA/98/01/2004 (Desiccants).

181 Kier Group PLC & others v. OFT [2011] CAT 3, paras 74 & 77; Argos Limited and Littlewoods 
Limited and JJB Sports plc v Office of Fair Trading [2006] EWCA Civ 1318, para. 160.

182 Kier Group PLC & others v. OFT [2011] CAT 3, para. 74.

3

Origineel document Annalies.indd   83 21-05-19   12:31



84

Chapter 3

5. Summary and concluding observations

This article was an empirical assessment of the frequency of litigation and success 
in cases of cartel fines in 10 Member States: Belgium, Bulgaria, Croatia, Finland, 
France, Germany, Italy, the Netherlands, Sweden and the United Kingdom. The 
first purpose of the study was to determine whether the Dutch trends of high 
proportions of (successful) litigation and the reasons for annulments can also be 
observed in the enforcement activities of various other competition authorities. 
In light of this purpose, the study revealed both general trends and eye-catching 
differences.

A first general trend is that a large number of the researched countries 
experience high rates of challenged and annulled cartel fines. The appeal rate in 
the vast majority of these countries is above 50 percent.183 The rates in Germany 
and the United Kingdom are lower, ranging between 30 and 40%, with even lower 
percentages when analyzing the data of recent years. As is the case for the last 
mentioned Member States and on the European Union level, a shift towards a more 
consensus-oriented and less litigation-oriented regime of antitrust enforcement can 
also be observed in several other Member States, such as Belgium and Sweden.184 
In recent years, more cases are being settled which has consequences for the 
rates of litigation in those Member States, as described by Hellwig and others 
in the context of the European Commission.185 Naturally, cooperation with the 
competition authority significantly limits the grounds for the undertaking to file 
an appeal.186 Moreover, litigation is unlikely given its own, previous cooperation 
with the competition authority, especially if the undertaking does not want to 
dispute the settlement terms. However, there are also countries where this is not a 
possibility, such as Italy and Finland, or countries in which a settlement agreement 
is generally not the most attractive alternative for the undertakings, such as the 
Netherlands.

183 The percentages range between 50 and 70% (Belgium, Finland, Sweden and France), 70 and 90% 
(Bulgaria, Italy and the Netherlands) and over 90% (Croatia). For Sweden and Finland, this is 
the percentage of appeal between the first and second instance court.

184 The same trend is visible in the American enforcement of cartels. D.H. Ginsburg and J.D. 
Wright, Antitrust Settlements: The Culture of Consent, 1 Liber Amicorum Bill Kovacic 13 (2013); 
G.S. Georgiev, Contagious Efficiency: The Growing Reliance on U.S.-Style Antitrust Settlements in EU 

Law, Utah Law Review 971-1037 (2017); J.C. Gallo, J.L. Craycraft and S.C. Bush, Guess Who Came 

to Dinner: An Empirical Study of Federal Antitrust Enforcement for the Period 1963-1984, 2 Review of 
Industrial Organization 106-130 (1985).

185 Hellwig, Hüschelrath and Laitenberger, supra n 12.
186 Outhuijse, supra n 6.
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Another general trend is that the domestic courts regularly lower the fines imposed 
by the authority or impose lower fines than those requested by the authority. The 
annulment rate of the fines imposed in 8 out of 10 countries is above 50 percent.187 
Germany is an exception where the successful appeal rate, in the sense of complete 
annulments or fine reduction, is considerably low – 17%. Moreover, the Düsseldorf 
Court has increased the fine on appeal in several cases. The percentage is higher in 
Croatia, namely 40%, although it is notable that all the annulments were made in 
the most recent judgments. In aggregate, the data shows that almost all competition 
authorities experience annulment of their cartel fines, either partially or fully, on 
a very regular basis.188

Differences are visible among the nature and reasons for annulment. While 
annulments are mostly limited to fine reductions in the United Kingdom and 
France, Bulgaria is one of the few countries in which the courts did not reduce fines 
but only completely annulled them. The other Member States (the Netherlands, 
Italy, Sweden and Finland) have combinations of fine reductions and complete 
annulments. Among the Member States, there are also differences in the reasons 
for either fine reductions or complete annulments. For example, some courts fully 
annulled fining decisions on the basis of insufficient analysis of the economic 
context. The Netherlands is an example of this type: The Dutch courts concluded 
in several cases that they were not convinced of the capability of the behavior to 
restrict competition and thereby doubting the correctness of authority’s economic 
analysis, for instance, regarding the established relevant market. Meanwhile, the 
economic analysis supporting the decision is rarely or only marginally reviewed 
in other Member States and thus annulments are seldom based on these grounds.

Another interesting trend is the evolution of the number and type of annulments 
within several Member States. The situation in Croatia has already been mentioned, 
where the annulments have concerned only the most recent decisions. In addition, 
in the Netherlands, Italy and France, the nature of the annulments evolved. For 
Italy, an interesting development is observed that, while earlier literature described 
that the Industrial Gas case is remarkable since it constitutes one of the very few 

187 The annulment rate in these countries are: 50-60% in Bulgaria, Finland and France, 60-70% in 
Italy, Sweden and the United Kingdom, 80-90% in the Netherlands and 100% in Belgium. For 
Sweden and Finland, this is the percentage of annulments by the second court instance since 
the first court instance imposes the fine. 

188 The fact that this not merely an European problem is shown by the fact that the Australian 
competition authority for example also faces the problem that the courts impose much lower 
fines that the competition authority requested for. See: C.Y. Beaton Wells and J.N. Clarke, 
Corporate Financial Penalties for Cartel Conduct in Australia: A Critique (2018), available at 
SSRN: <https://ssrn.com/abstract=3149143>.
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instances in which a cartel decision has been annulled in its entirety upon judicial 
review, full annulments form a significant part of the annulments in the period 
from 2010 to 1 July 2017.189 In the Netherlands and France, changes concern the 
basis for fine reduction. For example, in the Netherlands, the courts reduced the 
older fines regularly on the basis of the principle of proportionality, while more 
recent cases are often reduced on basis of the severity factor which concerns a more 
substantive analysis of the fine calculation.

Final interesting observation is that in the countries where both court instances 
review questions of law and fact, the courts regularly differ on whether sufficient 
evidence was submitted in a specific case and what the amount of the fine should be. 
The first instance courts’ rulings are quite regularly annulled in, for example, the 
Netherlands, Italy, Finland and Sweden. In other Member States, such as Bulgaria, 
the second instance court usually confirms the ruling of the first instance court 
and annulment is exceptional. In aggregate, the differences between the two court 
instances are far smaller if the second court instance merely reviews questions 
of law. The rate of further appeals is, however, often also much lower than in 
countries where the second court instance also reviews questions of law and fact.190

The second purpose of this study was analysing whether first indications can 
be provided about whether the high levels of litigation and successful litigation 
in the Netherlands can be explained by either the nature of cartel fines or Dutch 
features of competition law enforcement. In light thereof, the first conclusion can 
be drawn that the high percentages of (successful) litigation among the Member 
States support the idea that the nature of cartel fines is an important influencing 
factor. The differences in litigation rates and the number and type of annulments, 
which can evolve over time, however indicate that the nature of the cartel fines 
is merely one of the influencing factors and that country-specific characteristics 
also influence procedure outcomes and whether and why annulments are made.191 
This evidently concerns the type and the quality of the cases but also the court-
specific characteristics seem to play a role. For instance, in addition to the trend 
noted for jurisdictions where both court instances review questions of law and fact, 
this is also indicated by the fact that the types of annulment changed over time in 
several Member States. Furthermore, the literature regarding the EU enforcement 

189 Siragusa and Cesara Rizza, supra n 130.
190 France is the exception. The second instance court in France only reviews questions of law, but 

nevertheless the percentage of further appeal is 67%. In 20 out of 30 cases, one of the parties 
appealed the judgement of the Paris Court of Appeal.

191 It is obviously acknowledged that there is great heterogeneity among cases and that the economic 
misconduct may differ substantially from one case to another.
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noted that party characteristics and party behavior influence the proportion of 
successful litigation, such as the type of pleas which are brought forward and 
whether they focus at obtaining a fine reduction rather than a full annulment of 
the fine. Although further research is needed, the review of the enforcement by 
other authorities gives the first indication that the reasons for why annulments 
are recurrent in the Netherlands should be sought in a combination of the nature 
of cartel fines, the features of the Dutch court procedure, and the characteristics 
of the cases and actors involved in this procedure.

The article provides an important addition to the current literature by making 
an empirical assessment of challenges of national cartel fines and the success 
thereof which can provide valuable information to scholars and public policy 
makers. As expressed in the ECN+ Directive, the NCA’s effectiveness is amongst 
other measured by the fines issued by the NCAs and the height thereof. This article 
however showed that using the numbers of the cartel fines as they were issued 
by the NCAs does not paint a complete picture. In fact, the figures and judgment 
analysis show that the difference between the fines as issued by the NCA and 
those remaining after court review is large. Public policy makers, but also scholars, 
should take this into account when analyzing NCA effectiveness.

The depiction of the general trends among the Member States, as well as the 
distinctions, can form the basis for further research to explain the figures, trends 
and developments. The explanation of what motivates companies to challenge 
cartel fines in courts and the success of these companies for one or more Member 
States requires an in-depth empirical review of the practice of competition 
authorities, practitioners, undertakings and judges, as shown by author’s studies 
for the Netherlands. For instance, a previous study answered the question of what 
motivates companies to challenge their cartel fine in Dutch courts.192 The answer 
seemed simple on the basis of the case analysis, considering that the fines and 
the likelihood of successful appeal are high. Interview with 14 practitioners who 
regularly represented undertakings fined for anti-competitive behavior however 
showed that the decision to file an appeal is influenced by several reasons other 
than the fining decision itself.193 In addition to, for example, the quality of the 
decision, the height of the fine and the likelihood of successful appeal, important 
is that litigating the decision prevents exclusion from future public tenders, delays 
follow-on damages claims and in the past also delayed the payment of the fine. 
The research indicates that the factors influencing the decision to accept the fine, 

192 Outhuijse, supra n 6.
193 Ibid.
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whether or not in combination with a settlement, can differ per Member State and 
therefore requires an in-depth assessment per Member State. The same counts 
for explaining the success rate in court which requires a full review of the fining 
decisions and courts judgments as well as interview with the involved stakeholders: 
practitioners, companies, authority officials and judges.194 In sum, an in-depth 
empirical study is required to explain the practice within the Member States, but 
an analysis for all 10 Member States falls outside the scope of author’s current study.

194 A. Outhuijse, The effective public enforcement of the prohibition of anti-competitive agreements: which 

factors influence the high percentage of annulments of Dutch cartel fines?, not yet published.
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The effective public enforcement of the 

prohibition of anti-competitive agreements: 

Why do undertakings in the Netherlands appeal?

This article was previously published as:

A. Outhuijse, The effective public enforcement of the prohibition of 
anti-competitive agreements: Why do undertakings in the Netherlands appeal?, 

13 Competition Law Review 163-186 (2018).
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1. Introduction

The national competition authorities (NCAs) have an important role in the 
European enforcement of antitrust cases since 2004 thereby making the success of 
this enforcement largely dependent on the effectiveness of the NCAs’ enforcement.1 
An analysis of the antitrust enforcement practices of different Member States raises 
doubts as to whether national enforcement is effective in every Member State.2 The 
public law enforcement of the prohibition of anti-competitive agreements in the 
Netherlands is, for example, characterised by the high proportion of fining decisions 
of the Dutch competition authority which are challenged and annulled in court, 
which obstructs effective enforcement.3 The fact that the percentage of decisions 
appealed is much higher than in many other areas of law in the Netherlands and 
the fact that not all other Member States experience such high rates of appeal – as 
will be shown in section 2 – justifies questioning what motivates undertakings in 
the Netherlands to file an appeal after receiving a cartel fine from the competition 
authority.4 This contribution answers this question on the basis of interviews 
conducted with fourteen lawyers who regularly represented undertakings fined for 
anti-competitive behaviour in the last fifteen years.5 Although the answer seems 
simple, since the fines and the likelihood of successful appeal are high, this research 
demonstrates that also reasons other than the fining decision itself influence 
the decision to file an appeal. The article starts with a brief introduction of the 

1 The effective national enforcement of antitrust cases has received much attention lately, cumu-
lating in the recent ECN+ Directive. This directive will provide the NCAs with a minimum 
of appropriate enforcement tools to empower the NCAs and has as goal to increase the effec-
tiveness of their enforcement. See: Proposal for a directive of the European Parliament and of 
the Council to empower the competition authorities of the Member States to be more effective 
enforcers and to ensure the proper functioning of the internal market COM (2017) 0142 final.

2 See for example A. Outhuijse, ‘The shared enforcement of antitrust cases: effectivity difficulties 
at the national level’, available at: http://eulawenforcement.com/?p=281.

3 A. Outhuijse, ‘Effective public enforcement of the cartel prohibition in the Netherlands: a compar-
ison of ACM fining decisions, District Court judgments, and TIAT judgments’, in C.S. Rusu et al 
(eds), Boosting the Enforcement of EU Competition Law at Domestic Level (Cambridge Scholars, 2017); 
A. Outhuijse and J.H. Jans, ‘Judicial Review of Decisions of the Dutch Competition Authority’, 
in W. Devroe et al (eds), Mundi et Europae civis; Liber Amicorum Jacques Steenbergen (Larcier, 2014) 
265-79; J.H. Jans and A. Outhuijse, ‘Advisory Objection Procedures in the Netherlands. A Case 
Study on its Usefulness in Dutch Competition Law’, in S. Comtois and K.J. de Graaf (eds), On 

Judicial and Quasi-judicial independence (Eleven Publishing, 2013) 179-94. All available at SSRN.
4 The term cartel and anti-competitive agreements are in this contribution used as synonyms.
5 The author thanks the lawyers for their cooperation and time and in particular the two lawyers 

who read the earlier draft of this contribution.
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actors involved in the enforcement of competition law in the Netherlands, and an 
overview of litigation statistics for the Netherlands and nine other EU Member 
States. The interviews and reasons for appeal are then discussed and placed in a 
theoretical framework. Finally, the data provided by the lawyers is verified by an 
analysis of recent Dutch cartel cases and conclusions are drawn.

2. Actors, procedures and percentages

The Authority for Consumers and Markets (ACM) is responsible for the public law 
enforcement of the prohibition of anti-competitive agreements in the Netherlands.6 
One of the instruments that the ACM can apply is the imposition of fines.7 The 
procedure used by the ACM when enforcing the cartel prohibition can be divided 
into two phases: the investigation and the decision-making phase.8 The ACM’s 
Competition Department conducts the investigation during the investigation 
phase. This phase concludes with a penalty report which contains information 
on the procedure and the nature of the evidence, a review of the case’s facts and 
circumstances, a legal qualification of these facts (e.g. agreement or concerted 
practice), an assessment in light of the relevant legal provisions (Article 6 
Competition Act, Article 101 TFEU), and the establishment of the undertakings’ 
involvement.9 The report does not contain a draft fining decision or other 
information about the fine to be imposed. The penalty report is handed over to the 
Directorate of Legal Affairs, which is a distinct department from the Competition 
Department.10 The penalty report is also sent to the undertakings under 
investigation, which thereby receive the opportunity to review the information 
gathered by the ACM. They are subsequently invited to present their views on the 
penalty report and explain them at a hearing.11 At this stage, the undertakings can 
point out inaccuracies in the penalty report and put forward exculpatory evidence. 
The Directorate of Legal Affairs decides within thirteen weeks of the report’s date 

6 Article 2(5) Dutch Establishment Act ACM.
7 Article 56 Dutch Competition Act.
8 The description of the procedure is based on the description in A. Outhuijse, Schikken met 

ACM: gewenste koers of rechtsomkeert maken?, SEW 2016(12), 510-522.
9 Article 5:48 General Administrative Law Act (GALA).
10 Article 12q of the Dutch Establishment Act ACM prohibits the ACM to involve the persons 

investigating an infringement in the decision-making concerning the fine. An infringe-
ment of this article will lead to the annulment of the fine if the fining decision is appealed 
in court. Example of a case in which this occurred: District Court Rotterdam 28 April 2004,  
ECLI:NL:RBROT:2004:BI3337 (ETB Vos).

11 Article 5:49 and 5:50 GALA.

4
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whether a fine should be imposed.12 This department will make a primary fining 
decision if it consider this an appropriate response. The undertaking can lodge an 
objection against this fining decision, which is a prerequisite for initiating court 
proceedings.13 The ACM has the obligation to completely review and reconsider its 
decision during the objection procedure on the basis of the undertaking’s objections 
which can concern all aspects of the fining decision and has full discretion to 
uphold, modify or withdraw its decision.14 The ACM has a number of options 
if it decides to modify the decision, including adding additional evidence to its 
decision or improving the reasoning. If the ACM decides to uphold the decision, 
with or without adjustments, the undertaking can apply for judicial review at two 
exclusively competent courts: the District Court Rotterdam as first instance court 
and the Trade and Industry Appeal Tribunal (TIAT) as a second and last instance 
court. The judicial review by the courts concerns both facts and law. Both courts 
generally apply a comprehensive review which includes the establishment of the 
facts, the qualification of the facts, the proof of the infringement, the compliance 
with the relevant procedures, the amount of the fine and the interpretation of the 

12 Article 5:51 GALA. The decision-making department has full discretion to decide whether 
it will impose a fine, although ACM’s board has the final responsibility and imposes the fine 
officially.

13 Article 7:1 GALA. Since 1 September 2004, undertakings have the option to bypass the objection 
procedure. Pursuant to Article 7:1a GALA, the undertaking which lodges the objection can 
request the ACM to consent to direct appeal to the District Court Rotterdam. Under the second 
and third paragraph of Article 7:1a, the ACM may consent to the request if the case is suitable 
for this procedure, but must refuse if one of the other involved undertakings wants to follow the 
objection procedure. If the ACM consents, the ACM will forward the undertaking’s objection 
to the District Court Rotterdam and thereby the objection grounds will automatically become 
the grounds for appeal. A number of undertakings have successfully requested bypassing the 
objection procedure and proceeded immediately to court: Painters (2009), Ship waste collectors 
(2011), Bell Peppers (2012), Silver Onions (2012) and Planting Onions (2012). In light of the total 
number of cases, the option of direct appeal is used only occasionally, while the option has been 
available since 2004. The District Court Rotterdam rejected a direct appeal in a recent case while 
ACM granted the request of the undertaking. See ACM Decision on objection 15 December 
2016, ACM/DJZ/2016/207499 (H&S Coldstores). The District Court Rotterdam concluded in its 
judgment of 1 July 2016 that the case was not suitable for direct appeal and that in this case first 
the objection procedure should be followed.

14 Article 7:11 GALA. Examples of cases in which the ACM withdrew its decision are Nozema and 
Broadcast (2005) and Caraat (2011). The ACM improved its reasoning or lowered the fine during 
the objection procedure in several cases. A. Outhuijse, The Effective Public Enforcement of the 
Prohibition of Anti-competitive Agreements: Perceptions on the functioning of the objection 
procedure and the reality, 39 RdW 38-58 (2018).
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law.15 It is important to note that reformatio in peius is not permitted, which means 
that the objection, appeal and further appeal cannot cause the undertaking to end 
up in a worse position than it was before the objection.16 As a result the fine can, 
for example, not be increased during one of those procedures.

In sum, several phases can be distinguished in disputes between an undertaking 
and the ACM: the undertaking concerned may submit a ‘view’ against the report, 
after which an objection may be lodged against the fining decision; subsequently, an 
appeal may be lodged at the District Court Rotterdam; and finally, a further appeal 
may be brought to the TIAT. As the procedures are intended to be, amongst others, 
dispute-resolution procedures, the procedures are expected to have a ‘filtering’ 
effect, meaning that the objection proceedings should infrequently be followed by 
judicial appeal proceedings and if they are, this appeal should rarely be followed by a 
further appeal.17 Dutch research of administrative law cases other than competition 
law, in which the same objection procedure is used18, has shown this to be the 
case for the objection procedure: studies showed that an objection procedure 
against an administrative decision is only followed by judicial appeal proceedings 
in ten percent of cases.19 This trend is however fundamentally different in cases 

15 See about this Outhuijse, n 3. In the majority of Member States, the court of second instance 
only reviews questions of law. See European Commission, ‘Pilot field study on the functioning 
of the national judicial systems for the application of competition law rules’, 7 March 2014.

16 Article 7:11 GALA.
17 Parliamentary papers II 1991-1992, 22 495, nr. 3, pp. 36-38; PG Awb II, p. 75; PG Awb I, p. 279, 

available at: <www.pgawb.nl>.
18 The design of the objection procedure is in principle the same for each Dutch administrative 

authority. The authority merely has the freedom to decide how it will organise the mandatory 
hearing which is part of the objection procedure. Under Article 7:2 GALA, the administrative 
authority must give interested parties the opportunity to be heard before giving a decision on the 
objection. For this, it has two options. First, under Article 7:5 GALA, it may conduct a hearing 
itself. Alternatively it can appoint an external advisory committee under Article 7:13 GALA. 
The competition authority had a mandatory external advisory committee for cases which had 
started before 1 April 2013. See about this Jans and Outhuijse, n 3.

19 See inter alia B.J. van Ettekoven and A.T. Marseille, ‘Afscheid van de klassieke procedure?’, in: 
Preadvies Nederlandse Juristen-Vereniging (Den Haag: Wolters Kluwer, 2017), pp. 139-264; 
A.T. Marseille, ‘Burgers in bezwaar en beroep; over de toegankelijkheid van het bestuursrecht’ 
[2014] 1 Justitiële Verkenningen 20-36; J.G. van Erp and C.M. Klein Haarhuis, De filterwerking 

van buitengerechtelijke procedures (Den Haag: WODC ,2006); I.M. Boekema, De stap naar hoger 

beroep (Den Haag: BJu, 2015). Moreover, in the field of other economic fining decisions, such 
as banking supervision and the supervision of financial markets by the DNB and AFM, only 
a limited number of undertakings submit their cases for judicial review. See: A. Mein, De boete 

uit balans. Het gebruik van de bestuurlijke boete in het kader van het financieel toezicht (Dissertation 
Erasmus University Rotterdam 2015), 308-9.
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regarding fining decisions for infringements of the prohibition of anti-competitive 
agreements. Previous studies showed that the undertakings file an appeal at the 
District Court Rotterdam in more than 70 percent of cases.20 In recent years, this 
rate has risen. Since 2010, the ACM imposed a fine in 21 cartel cases.21 At least one 
or more undertakings filed an appeal 18 of the 21 cases, representing 86 percent of 
cases, while appeal is still possible in one case.

An interesting question to rise is whether a high percentage of challenged fines 
also occur in other EU Member States where the same norm is enforced and similar 
high fines are imposed22, but using different procedures as a consequence of the 
principle of procedural autonomy.23 I was able to obtain data on the frequency of 
litigation in case of fines for anti-competitive agreements through analysis of the 
fining decisions and court judgments for nine Member States: Belgium, Bulgaria, 

20 Outhuijse 2017, n 3. This percentage was calculated on the basis of the cartel cases in which fines 
were imposed in the period 1998-2010. The analysis of the cases between 1998 and 2018 leads to 
a proportion of 81%: An appeal was filed to the Rotterdam District Court in 42 out of 52 cases. 
The legislative bill establishing the ACM in 2013 mentioned a proportion of 87% between the 
years 2000 and 2011, although it is unclear which type of cases are included in this calculation. 
Parliamentary papers II 2012/13, 33622, nr. 3, p. 12.

21 The period analysed is 1 January 2010 – 1 May 2018.
22 European Commission, n 15. Article 3 (1) of Regulation 1/2003 imposes an obligation on na-

tional authorities to apply Articles 101 and 102 TFEU in parallel with their national competi-
tion rules when “effect on trade between Member States” can be established. In addition, most 
national competition laws mirror the European prohibitions.

23 The acceptance of ECN+ Directive (COM (2017) 0142 final) would limit the freedom of the 
Member States to establish the decision-making procedure and competences of the NCA. On 
22 March 2017, the European Commission released a press release stating that it has submitted 
a proposal to the European Parliament and Council for a directive to reach further convergence 
in investigative and sanctioning powers for antitrust infringements. The directive will provide 
the NCAs with a minimum of appropriate enforcement tools to empower the NCAs and increase 
the effectiveness of their enforcement.
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Croatia, Finland, France, Germany, Italy, Sweden and the United Kingdom.24 The 
analysis of the appeal rates in those countries shows a diverse picture. The appeal 
rate in the majority of these countries is above 50 percent with percentages ranging 
from between 50 and 70 percent (Belgium, Finland, France and Sweden), between 
70 and 90 percent (Bulgaria and Italy) and over 90 percent (Croatia).25 The United 
Kingdom and Germany are the only countries of those analysed in which the appeal 
rate is below 50 percent.26 After receiving a fine from the Consumer and Market 
Authority (CMA), undertakings can file an appeal on the merits at the Competition 
Appeal Tribunal (CAT).27 The low percentage of appeal following fining decisions 
for infringement of the cartel prohibition in the United Kingdom has already been 

24 Unfortunately, information on appeal rates in case of fines imposed for infringements of the 
prohibition of anti-competitive agreements (101 TFEU and national provision) was not available 
for most Member States. However OECD reports and annual reports of the national competition 
authorities give general information on the percentages of appeal, the information often includes 
all types of decisions and the percentages regarding cartel fines cannot be distilled. Therefore 
there was an attempt to research this for each EU Member State by comparing the fining 
decisions and court judgments of each Member State. This has not succeeded so far for every 
Member State. For some Member States, the author does not have the decisions and judgments 
at her disposal. For other Member States, such as Luxembourg, the number of fining decisions 
is too small to draw valid conclusions about the percentage of appeal. See for the full analysis: 
A. Outhuijse, ‘Effective public enforcement of cartels: Rates of challenged and annulled cartel 
fines in ten European Member States’, World Competition forthcoming June 2019.

25 The percentages in Sweden and Finland concern the percentage of appeal to the second instance 
court after imposition of the fine by the first instance court, since the first instance court has 
the competence to impose fines and not the NCA. The time period taken differs per Member 
States. The reason for this is purely practical, because the period needed to draw valid conclu-
sions differed per Member State. For some Member States, for example Belgium and Finland, 
the longest period available was used because of the limited number of fining decisions (from 
2001 respectively 2003 until 1 July 2017. For others, for example Italy and France, sufficient 
cases could be extracted in a shorter period (2009 respectively 2010 until 1 July 2017), because 
of the large number of cases decided.

26 The percentage in Belgium would be lower if all the decisions in which a settlement was con-
cluded were also taken into account. This was however not done because appeal is not possible 
after a settlement. See Article IV.57 (3) Economic Law Code.

27 CAT, Guide to Proceedings 2015; J. Mummery, ‘Independent Report: Review of the Rules of 
Procedure of the Competition Appeal Tribunal’, August 2014; I. Lianos et al, ‘Judicial Scrutiny 
of Financial Penalties in Competition Law: A Comparative Perspective’, CLES Research Paper 
No. 4/2014, available via https://ssrn.com/abstract=2542993; D. Rose and T. Richards, ‘Appeal 
and Review in the Competition Appeal Tribunal and High Court’ (2010) 15(3) Judicial Review 
201; A. Andreangeli, ‘The changing structure of competition enforcement in the UK: the Com-
petition Appeal Tribunal between present challenges and an uncertain future’, (2015) 3 Journal 
of Antitrust Enforcement 1.
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described in the literature for various periods.28 An analysis of the fining decisions 
for infringement of the Chapter 1 prohibition Competition Act 1998 and Article 
101 TFEU and the applicable court judgements for the period from 2002 to the 
present confirms this conclusion. The appeal rate is around 35 percent29, while the 
likelihood of successful appeal is quite high: the CAT reduced the fine considerably 
in many cases, in some cases up to 90 percent.30 The percentage of appeal is even 
lower for the period 2012 to present: an appeal was filed with the CAT in only 
two cases, while fines were imposed in a total of seventeen cases in this period, 
which amounts to an appeal rate of 11 percent.31 In many of the seventeen cases, 
the undertakings cooperated with the CMA by means of a leniency application 
and/or settlement.

In Germany, very few cases concerning anti-competitive agreements are 
appealed to the Oberlandesgericht Düsseldorf (OLG).32 In the period 2001 to the 
present, fourteen out of 48 cases in which the Bundeskartellamt imposed fines 
were appealed to the OLG Düsseldorf.33 Even though the appeal rate in Germany 
was already low, the percentage has fallen even further in recent years. In addition, 
of those fourteen appeals, only six cases so far led to judgments of the OLG, since 
the appeals were withdrawn by the parties in six cases before the OLG could come 

28 A. Bavasso and L. Tolley, ‘United Kingdom’, in: M.H. Dabbah and B.E. Hawk (ed.), Anti-cartel 

enforcement worldwide (Cambridge: Cambridge University Press, 2009), pp. 1236-1241; C. Vel-
janovski, ‘A statistical analysis of UK antitrust enforcement’ (2014) 10 Journal of Competition 
Law & Economics 711–738; See for an overview of the cases R. Whish and D. Bailey, Competition 

Law, (Oxford: OUP 2015), pp. 447-451.
29 The CMA imposed fines in 37 cases between 2002 and 1 July 2017. One or more undertakings 

challenged the fine imposed at the CAT in thirteen of the 37 cases which represents 35 percent. 
The CAT reduced the fine in eight of the eleven cases. Two cases were pending at the CAT at 
time of writing.

30 Veljanovski, n 28 ; Lianos et al, n 27 , p. 50; C. Brown, ‘The CAT’s construction judgments: an overview’, 
available via: http://www.matrixlaw.co.uk/wp-content/uploads/2016/03/18_05_2011_02_32_17_ 
Christopher-Brown-Construction-Judgments-paper.pdf.

31 The period analysed was 1 January 2012 – 1 July 2017.
32 Pursuant to Section 63(4) Gesetz gegen Wettbewerbsbeschränkungen (GWB), a decision of the 

Bundeskartellamt may be appealed to the Oberlandesgericht Düsseldorf (OLG), which is one of 
three OLGs located in North Rhine-Westphalia, and the only German court dealing with cases 
regarding cartel offences.

33 The period analysed was 1 January 2001 – 1 July 2017.
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to a ruling.34 A mentioned reason for the decreasing appeal rate is the Liquid Gas 

cartel, in which OLG Düsseldorf increased the fine from €180 to 244 million.35 The 
publication of this judgment led to the withdrawal of appeals in several cases.36 In 
addition, the Düsseldorf court pointed out in some of the withdrawn cases that if 
the allegations were confirmed in court, the court would increase the fine.37 The 
court also increased the fine in cases in which the undertakings continued their 
appeal and the accusations were confirmed by the OLG.38 The analysis of the cases 
in Germany exposed another fact which may have a relation with the decrease in 
appeals, which is the very high percentage of settlements reached in recent years.39

To conclude, the Netherlands is among the Member States with the highest 
appeal rates. An intuitive response to the question of why undertakings appeal in 
the Netherlands is that the fines can amount to millions of Euros, the litigation 
costs in the Netherlands are relatively low and, as mentioned, the likelihood of 
success – although this will always differ per case – is generally high. Previous 
research has demonstrated that even though the courts are not always of one mind 
as to how a specific case should be solved, more than 60 percent of the cartel cases 
in which the ACM had imposed fines led to annulments by the Dutch courts.40 This 
previous research which focused on the judgments of District Court Rotterdam 
between 1 January 2003 and 1 January 2013, and the subsequent judgments which 
followed these at the TIAT, divided the annulments due to their diverse nature 
into three broad categories: fine imposition, fine amount and reasonable time. 

34 All appealing undertakings withdrew their appeal in the following cases: B11-17/06 (Drogerieart-

ikeln); B10-102/11 (Automatischer Türsysteme); B11-20/08 (Instant cappuccino); B11-13/06 (Mühlen-

industrie); B11-26/05 (Dampfkesseln); B11-24/05 (Luxuskosmetik). Some of appealing undertakings 
withdrew their appeal in the following cases: B11-11/08 (Süßwaren); B11-12/08 (Konsumgütern); 
B11-19/08 (Kaffee). The OLG had not come to a judgment at time of writing in two cases: B11-
13/13 (Industriebatterien) and B10-50/14 (Röstkaffee).

35 Oberlandesgericht Düsseldorf 15 April 2013, VI-4 Kart 2-6/10 Owi (Flüssiggas). Presentation 
Christof Vollmer, Vereniging voor Mededingingsrecht 2016, available via www.vereniging-
mededingingsrecht.nl/.

36 B11-11/08 (Süßwaren); B11-13/06 (Unternehmen der Mühlenindustrie).
37 For example: Bundeskartellamt 20 July 2012, B10-102/11 (Automatischer Türsysteme).
38 For example: Oberlandesgericht Düsseldorf 26 January 2017, Az. V-4 Kart 15.04 OWI (Süßwar-

en); B11-12/08 (Konsumgütern); B11-19/08 (Kaffee).
39 The Bundeskartellamt imposed fines in 25 cases in the period 1 January 2012 – 1 July 2017 and 

settled with one or more undertakings in 23 cases. See for the period before 2012: C. Vollmer, 
‘Settlements in German competition law’, ECLR 2011, pp. 350-6. The Bundeskartellamt also 
reported in the 2009/2010 annual report that most cartel fine procedures have been concluded 
by means of a settlement.

40 Outhuijse and Jans, n 3; and, Outhuijse n 3 .
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The latter two categories both lead to reductions in the fine, which are usually a 
consequence of defective calculation of the fine for the former, and on exceeding 
a reasonable period as under Article 6 European Convention of Human Rights 
(ECHR) for the latter. The ‘fine imposition’ category is different: in such cases, 
the court has concluded that the ACM’s fining decision was not justified properly, 
for example because of insufficient evidence, insufficient economic analysis or 
insufficient reasoning. An analysis of the case law from 1 January 2013 until present 
shows that the percentage of annulments has definitely not decreased since 2013. In 
contrast, the court did not modify one or more fining decisions in only two out of 
eighteen cases.41 A small majority of the recent cases merely led to a reduction in the 
fines, although the courts concluded in several cases that no fine could be imposed 
for one or more undertakings.42 In addition, as will be discussed in more detail in 
a later part of this contribution, reductions of millions of Euros as a consequence 
of the annulments are not exceptional.

The costs of litigation in the Netherlands are relatively low compared to other 
countries. The court fee in administrative procedures for undertakings is a standard 
amount which slightly differs per year, but currently amounts €338 and before 1 
January 2018 amounted €333.43 Additional costs made by the undertaking are the 
costs for the legal assistance by a lawyer. Although the assistance of a lawyer is not 
mandatory under Dutch administrative law, litigation without legal assistance is 
uncommon in cartel cases.44 The amount of these costs will differ per case and will 
depend on many factors, such as hourly rate, hours declared, number of employees 
that work on the case and the scope of the appeal. To give an idea, the lawyers 
indicated that the legal costs for appealing the fining decision at the District Court 
Rotterdam range between €10,000 and €100,000. The fact that the court hearings 
in Dutch cartel cases are most often limited to a (part of a) day limits these costs 
in comparison to, for example, Germany and the United Kingdom where court 

41 The cases in which none of the fines were reduced: District Court Rotterdam 16 March 2017, 
ECLI:NL:RBROT:2017:1907 (Garage boxes); District Court Rotterdam 26 January 2017, ECLI:N-
L:RBROT:2017:588 (Bencis). Further appeal is pending in both cases. The period analysed is 1 
January 2010 – 1 May 2018.

42 The court reduced the fine for one or more undertakings in nine cases. The court concluded 
in eight cases that the ACM could not impose fines, which counted for all undertakings that 
challenged the decision in court for six cases and in two cases only for a one or two of the un-
dertakings fined.

43 Article 8:41(2) GALA.
44 Some undertakings litigated without an attorney in Foreclosure Auction case, but this forms an 

exception.
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hearings of weeks are not uncommon.45 In addition, any kind of fine annulment 
leads to full reimbursement of the court fees and partial reimbursement of the 
attorney costs made during the court procedure.46 In contrast, the undertaking only 
has to reimburse the procedural costs made by the competition authority in the 
exceptional circumstance of unreasonable use of the procedures.47 The costs to be 
made during the procedure are relatively clear, since the fine cannot be increased 
given the illegality of reformatio in peius in the Netherlands, in contrast to Germany 
for example.

The following sections will analyse whether the lawyers confirm this intuitive 
response to the question what motivates undertakings to file an appeal, but first 
insight into general decision-making theories is needed to identify the factors 
which could possibly influence the decision to challenge a fining decision.

3. Explanation of appeal behaviour – the theory

Previous research has shown that two perspectives are of particular interest when 
analysing appeal behaviour.48 These are of the calculating and involved actor, which 
can be divided into the rational choice theory, the theory of bounded rationality and 
the theories of procedural and distributive justice. The first theory is the rational 
choice theory, on the basis of which the undertaking is a calculating entity which 
weighs the costs and benefits of several options and then decides what course of 
action to take.49 According to the theory of bounded rationality, the rationality 
of the calculating entity is bounded because of environmental factors, such as 
lack of information.50 The theories of procedural and distributive justice provide 

45 The appeal procedure at the OLG Düsseldorf is a full de novo trial and forms a quasi-criminal 
procedure in which there is a strong emphasis on assessment of the evidence, which generally 
causes the procedures to be quite long. For example, the Paper Wholesalers cartel spent twenty 
days in court, the Cement Cartel 37 days in court and in Liquid Gas, the oral hearing before the 
OLG alone took almost three years and more than 130 sessions. See: Lianos et al, n 27, 51; K. 
Ost, ‘From Regulation 1 to Regulation 2: National Enforcement of EU Cartel Prohibition and 
the Need for Further Convergence’, (2014) 3 Journal of European Competition Law & Practice 
125 and 129.

46 Article 8:74-75 GALA.
47 Article 8:75(1) GALA. As far the author is aware, this has never happened in a cartel case.
48 Boekema n 19 .
49 J. Coleman and T. Farraro, Rational choice theory. Advocacy and critique (London: Sage, 1992); J. 

Baron, Thinking and Deciding (Cambridge: Cambridge University Press, 2008).
50 H. Simon, ‘Rational choice and the structure of the environment’, (1956) 63(2) Psychological 

Review 129-138.
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an alternative which entails that the entity makes its decision on the basis of its 
perceptions of the justice of the outcome of the procedure and the procedure itself.51

3.1 Rational choice theory

Rational choice theory assumes that an actor tries to maximise expected utility 
when making choices.52 The actor compares the possible actions to their expected 
outcomes based on the costs and benefits of each. The actor will then choose the 
action with the best outcome. The actor reviews the actions from a purely rational 
perspective, meaning that emotions for example will not play a role in this decision. 
Applied to appeal behaviour, the hypothesis is that the undertaking will compare 
the expected outcome of the possible actions, namely comparing litigating the 
fining decision with accepting the fining decision, based on the costs and benefits 
of either outcome. The undertaking will file an appeal if the weighing of the costs 
and benefits of the two options leads to the conclusion that appealing the decision 
would maximise utility.

Applied to cartel fines, the estimated benefits consist of costs saved. The choice 
to litigate the fining decision will be based on the idea that more costs can be saved 
through litigation than if the undertaking accepts the decision and pays the fine. 
If the fine is accepted, the benefits are the costs saved that would otherwise have 
been incurred in the appeal procedure. Costs incurred in the appeal procedure 
include court fees, lawyers’ fees and experts’ costs. In addition, the costs consist of 
the time the undertaking spends on the case, for example time spent in the court 
hearings and in consultation with lawyers.

The costs of accepting the fine firstly consist of the amount of the fine that 
has to be paid. Secondly, the acceptance of the fine can have additional financial 
consequences through possible private enforcement actions and a possible 
impact on commercial relations. By successfully appealing the fining decision, 

51 C. Sabbagh, ‘A taxonomy of normative and empirically oriented theories of distributive justice’ 
(2001) 14(3) Social Justice Research 237-63; T.J. Burleigh and D.V. Meegan, ‘Keeping up with the 
Joneses affects perceptions of distributive justice’, (2013) 26(2) Social Justice ResearchJ 120-31; 
J. Thibaut et al, ‘Procedural justice as fairness’ (1974) 26(6) Stanford Law Review 1271-89; J.D. 
Casper, ‘Having their day in court. Defendant evaluations of the fairness of their treatment’ 
(1978) 12(2) Law & Society Review 237-251; K. van den Bos, L. van der Velde and E.A. Lind, 
‘On the role of perceived procedural justice in citizens’ reactions to government decisions and 
the handling of conflicts’ (2014) 10(4) Utrecht Law Review 1-26; Simon, ibid; B.R. Newell et al, 
Straight Choices. The psychology of decision making (New York: Psychology Press, 2007); and, D. 
Hardman, Judgement and decision making. Psychological perspectives (Chichester: Blackwell, 2009).

52 Coleman and Farraro, n 49; and, Baron n 49.

Origineel document Annalies.indd   102 21-05-19   12:31



103

Why do undertakings in the Netherlands appeal?

the undertaking can avoid these costs. The estimated benefits of litigating are 
firstly the possible reduction in the fine as result of a full or part annulment. 
Annulment can also bring benefits in the form of avoiding the possible costs of 
private enforcement actions. The appeal procedure can also be beneficial for the 
undertaking regardless whether it succeeds, for example because the decision to 
appeal or not appeal impacts on commercial relations. The costs of challenging the 
fining decision are the litigation costs noted above.

To examine whether the incentives for the undertaking can be explained by the 
rational choice theory, the lawyers I interviewed were asked to describe the factors 
which influence the decision whether to file an appeal. Before the interviews, 
possible answers were anticipated which, when given, would indicate that the 
rational choice theory is applicable.53 Possible answers include: a more favourable 
decision would be expected following an appeal, the impact of the fine is great 
because of its amount or its effect on the undertaking’s reputation, the costs of 
appeal are low and challenging the fining decision delays the payment of the fine. 
Possible arguments to not appeal a fining decision which align with this theory 
are that the costs of appeal are too high, the chance of a better outcome is small 
or the undertaking tried to solve the conflict by means of another legal procedure 
which would be more beneficial for the undertaking.

3.2 Theory of bounded rationality

Nowadays it is commonly accepted that individual rationality is bounded mostly as 
a result of environmental factors, which are not included in rational choice theory.54 
Bounded rationality is the idea that when actors make decisions, their rationality 
is limited by the tractability of the decision problem, limited cognitive capacity 
and the limited time available to make the decision.55 The actor is for example not 
in possession of all the information or the information is too complex to make a 
rational decision on. The actor however tries to make the best choice within these 
restrictions.56

53 Many of the anticipated answers are inspired by the research of Boekema, n 19, which focused 
on the question why citizens in administrative law cases further appeal after having received 
the judgment of the first instance court.

54 Simon, n 50.
55 Ibid, 129.
56 W.L. Tiemeijer et al, De menselijke beslisser. Over de psychologie van keuze en gedrag (Amsterdam: 

Amsterdam UP, 2009), p. 31.
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As described by several studies, the restrictions as a consequence of bounded 
rationality can lead to several types of heuristics and biases which can influence 
the decision-making process.57 One which could be applicable to this study, based 
on results of previous studies, is the availability heuristic.58 According to this, the 
actor estimates certain benefits or costs, and the likelihood thereof, on basis of the 
ease with which a particular situation can be brought to mind which could lead 
to the fact that they assess the costs and benefits on basis of their own experience 
or striking examples, rather than all the information available. Regarding appeal 
behaviour, one could expect that lawyers will rely for their analysis of the likelihood 
of successful appeal, for example, on the cases they have handled, instead of all 
cases.59 The limitation of the information used in the consideration could lead 
to wrong estimates of the costs and benefits, for example of the likelihood of a 
successful appeal.60 In addition, the complexity of the information could lead to 
wrong estimates of the costs and benefits.61 This could, for example, lead to an 
actor under or overestimating their chances in court.

Another effect which could be applicable to this study is the sunk cost fallacy 
which means that the actor will not make a decision based on the best outcome, 
but based on the idea that past investment of money and time will be wasted 
otherwise.62 Applied to cartel fines, one can imagine that an undertaking would 
want to appeal a fine, since it has already spent a significant amount of money and 
time on disputing the alleged infringement during the decision-making procedures, 
which would otherwise be wasted. A response which would indicate that this 
is the case would be one recognising that the undertaking had already invested 
significantly in the procedures, and wishing to continue for that reason.

57 See the heuristics and biases approach which is a research program within the psychology that 
focuses on situations in which different choices are made than one would expect on the basis of 
the rational choice model. There are different types of heuristics and biases, such as availability 
heuristic, representativeness heuristic, anchoring and adjustment heuristic, affect heuristic and 
hindsight bias. According to Simon, the human brain has come up with these ‘solutions’ for the 
limitations of time, information and cognitive capacity: an individual will often use heuristics 
or rules of thumb to make decisions in everyday situations. This approach shows that heuristics 
and rules of thumb can be useful in making complex choices, but can also lead to an inaccurate 
assessment (bias). Newell et al, n 51, 22.

58 See Boekema, n 19; Hardman, n 51, 24; Baron, n 49, 146-57.
59 Boekema, ibid.
60 D. Kahneman and A. Tversky, ‘Prospect theory. An analysis of decision under risk’, (1979) 47(2) 

Econometrica 263-292; Baron, n 49, 262-264.
61 Kahneman and Tversky, ibid.
62 H. Arkes and C. Blumer, ‘The psychology of sunk cost’, (1985) 35(1) Organizational Behavior and 

Human Decision Processes 124-40.
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3.3 Procedural and distributive justice

According to the theories of procedural and distributive justice, individuals are 
constantly making justice judgments which are a strong driving force for their 
behaviour. Justice in the eyes of individual actors can be distinguished into two 
types: distributive and procedural.

The concept of distributive justice can be used to measure the experienced 
justice of the outcome of a procedure, in our case the fining decision from the 
competition authority.63 The perceived fairness of the outcome will depend on 
whether the violation for which the undertaking is fined corresponds to the facts, 
the company considers the fine appropriate and the amount of the fine corresponds 
to fines received by other companies in similar cases. The hypothesis here is that the 
undertaking will not appeal a fining decision if the fining decision is experienced 
as fair. Possible answers which would indicate that the appeal behaviour can be 
explained by the theory of distributive justice include: the fine is not fair, because 
I did not commit the infringement alleged, because the amount of the fine is too 
high for the infringement, or because the amount of the fine is higher than what 
other companies received in similar cases.

The theory of procedural justice focuses on the process followed when making 
the fining decision.64 What is important here is that the procedure should be 
experienced as fair. According to Tyler, four criteria should be fulfilled for an 
actor to experience a procedure as fair.65 The criteria are voice and participation, 

63 Sabbagh, n 51; and, Burleigh and Meegan, n 51.
64 G.S. Leventhal, ‘What should be done with equity theory? New approaches to the study of 

fairness in social relationships’, in: K.J. Gergen, M.S. Greenberg and R.H. Willis (eds.), Social 

exchange: Advances in theory and research (New York: Plenum, 1980), pp. 27-55; T.R. Tyler, Why 

people obey the law (Princeton: Princeton UP, 2006); J. Greenberg, ‘The social side of fairness: 
Interpersonal and informational classes of organizational justice’ in: R. Cropanzano (red.), Justice 

in the workplace. Approaching fairness in human resource management, (New Jersey: Erlbaum, 1993); 
S. Barclay, ‘Appealing (but not necessarily winning) to improve your social status’, (1999) 21(4) 
Law & Policy 427-43; B.C.J. van Velthoven, ‘Over het relatieve belang van een eerlijke procedure. 
Procedurele en distributieve rechtvaardigheid in Nederland’, RM Themis 2011-1, pp. 7-16; K.H. 
Sanders, De heroverweging getoetst. Een onderzoek naar het functioneren van bezwaarschriftprocedures 

(Groningen: Vakgroep Bestuursrecht en Bestuurskunde, 1999); and, A.T. Marseille, ‘Effecten 
van informalisering van bestuursrechtspraak’, NTB 2010-8, pp. 212-29.

65 T. Tyler, ‘What is procedural justice? Criteria used by citizens to assess the fairness of legal 
procedures’, (1988) 22(1) Law and Society Review 103-135.
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reliability, neutrality and respectful treatment.66 The first criterion, voice and 
participation, requires that the actor should have the opportunity to put across its 
view on the alleged infringement and be able to provide counterevidence. In other 
words, the decision-making procedure should contain the possibility of making 
corrections. Reliability of the procedures is the second criterion. The actor should 
have reasons to believe that the decision-making procedures into which it provided 
its input were not only a formality and its view plays a serious role. The authority 
must demonstrate that it took this view into account in the final decision. The 
third criterion is that the actor in the procedure should believe that he or she 
will be treated in a straight and respectful manner by the authority.67 The last 
criterion is neutrality, which means that the decision-making authority must be 
unbiased, impartial and independent. Greenberg added to these factors informative 
justice.68 Informative justice concerns the extent to which active information and 
explanations are provided about the procedure and the resulting decision. In 
conclusion, this means that the evaluation of the fairness of the procedure of the 
NCA will depend on whether the NCA’s procedure fulfils the abovementioned 
criteria. The hypothesis here is that an undertaking will not appeal a fining 
decision if the decision-making procedure is experienced as fair. Responses which 
would indicate that the appeal behaviour can be explained by procedural justice 
theory include: the procedures were not fair because I did not get the chance to 
provide our view on the case, the ACM did not take our view into account when 
formulating the fining decision, the ACM treated me disrespectfully, and the 
ACM was not objective. Different studies showed the independent influence of 
both distributive and procedural justice on the satisfaction of individuals with the 
decisions of administrative authorities and the acceptance thereof.69

66 See for nice summary of the different factors: H. Winter and C. Boxum, Beter contact bij 
boetes? Over ‘procedural justice’ in boetebezwaarprocedures bij het ministerie van SZW, in: 
H.D. Tolsma and P. de Winter (eds), De wisselwerking tussen recht en vertrouwen bij toezicht en 

handhaving, (Den Haag: Boom Juridische Uitgevers, 2017), 153-69.
67 G. Langendijk, Power, procedural fairness and prosocial behavior (Amsterdam: Kurt Lewin instituut, 

2012) 11; Barclay, n 64, 440.
68 Greenberg, n 64.
69 Boekema, n 19; Tyler, n 65, 92-97; J. van der Linden, De civiele zitting centraal: informeren, af-

stemmen en schikken (Deventer: Kluwer, 2010).; Marseille, n 64, 229; Barclay, n 64, 440; Van 
Velthoven, n 64, 9; Sanders, n 64, 194-195; and, Boxum and Winter, n 66.
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4. Explanation of appeal behaviour – the interviews

To determine what motivates undertakings in the Netherlands to file an appeal 
after receiving a cartel fine from the competition authority, in-depth interviews 
were conducted with fourteen Dutch lawyers from various law firms. The decision 
to interview lawyers, instead of for example undertakings, was made based on 
the assumption that lawyers have a clearer picture of which factors influence the 
decision to file an appeal, play an important role in this decision as advisor of the 
undertaking and are easy to approach.

The lawyers were selected in the following manner. First, an overview was 
compiled of the lawyers who assisted undertakings in public cartel-enforcement 
procedures over the past fifteen years on the basis of all the relevant court 
judgments. This led to an overview with a total of more than seventy lawyers. 
Subsequently, a shortlist of twenty lawyers was made by selecting the lawyers who 
were most frequently involved in these procedures70 and finally one lawyer per law 
firm was selected for the interview on the basis of experience and availability.71

The interviews were semi-structured and did not only concern appeal 
behaviour. The open-ended questions included the factors which influence the 
decision to lodge an objection, to file an appeal and to file further appeal at the 
exclusively competent courts, and how the undertakings experienced the various 
decision-making and dispute-resolution procedures, the quality of the ACM’s 
fining decisions, and the quality of the judicial review by the specialised courts. 
With consent of the interviewees, the interviews were recorded after which the 
interviews were transcribed and analysed. This section discusses the results of 
this research with regards to the factors which influence the decision to appeal.

After asking the lawyers ‘can you describe which factors influence the decision 
whether to file appeal?’, the factors mentioned by thirteen out of the fourteen 
lawyers included the amount of the fine, the quality of the fining decision and 

70 Two members of ACM’s external advisory committee who were regularly involved in the ob-
jection procedure reviewed the shortlist to check whether the shortlist of twenty lawyers rep-
resented the lawyers who mostly assisted the undertaking during the objection procedure.

71 The names of the lawyers and the law firms will not be made public as a consequence of the 
promise to guarantee anonymity. The choice to interview the lawyers with the most experience 
instead a random selection of the seventy lawyers falls within the research method named pur-
poseful sampling. These lawyers are so-called key informants who were most likely to provide 
rich sources of information. See inter alia L. Webley, Qualitative Approaches to Empirical Legal 
Research, in: P. Cane and H.M. Kritzer. (eds), The Oxford Handbook of Empirical Legal Research 

(Oxford: Oxford University Press, 2010); M.Q. Patton, Qualitative research and evaluation methods 

(Thousand Oaks: Sage Publications, 2002), 45.
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the likelihood of a successful appeal as a consequence thereof and other expected 
financial consequences of the fining decisions. Four lawyers mentioned the 
impact on an undertaking’s reputation as an additional factor, but added that this 
in principle will not be the only reason to file an appeal. The answer of one of 
the lawyers nicely summarises the view of the vast majority. According to this 
lawyer, the assessment of whether to challenge the fining decision consists of two 
steps. The first step entails determining, after reading the fining decision, whether 
there is a legal argument on the basis of which an appeal could be filed. This 
includes an analysis of the likelihood of a successful appeal based on the quality of 
the fining decision, the quality of the evidence, the correctness of the amount of 
the fine and the expected quality of the review by the court. On the basis of this 
analysis, the lawyer will conclude whether the appeal is worth arguing, legally. 
According to the lawyer, this is often answered in the affirmative since the prospect 
of appealing successfully in the Netherlands is very high: more often than not, a 
serious reduction or complete annulment of the fine can be obtained. The second 
step includes an analysis of the financial consequences of the decision based on 
the legal arguments. The lawyer determines what the financial consequences of 
challenging or refraining from challenging the decision in court are: in other 
words, what can be won? Important factors here include the amount of the fine, the 
expected reduction of the fine at appeal and the expected costs of filing the appeal. 
According to the lawyers, no appeal will in principle be filed if the anticipated legal 
fees exceed the amount of the fine. This can vary if the decision not to appeal the 
fining decision has additional costs in addition to the payment of the fine.

An example of additional costs which was mentioned multiple times regarded 
fined undertakings working in a public procurement market. In that case, appealing 
a fining decision may be justified in any event because as soon as the decision 
becomes irrevocable – which is the case if the fine is not appealed – the undertaking 
has a severely greater chance of being excluded from procurement calls than before 
that moment.72 The decision does not become irrevocable during the procedures of 
appeal and further appeal which can take up to ten years which means that during 
these years the undertaking will in principle not be excluded from procurement 
calls.

Another example of additional costs mentioned which is important for the 
second step of the assessment is the chance of private damages claims. As expressed 
by multiple lawyers, if lawyers have reason to believe that the finding of an 

72 Articles 4.7(1) sub c and d and 4.10(1) sub c Public Procurement Act. The companies cannot be 
excluded from the procurement calls if the company received leniency. Parliamentary papers II 
2009/10, 32440, 3, p. 111.
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infringement can result in large damages claims, it is wise to lodge an appeal even 
if the fine is lower than the expected litigation costs, since there is a chance that 
the court will annul the fining decision, which makes private enforcement more 
difficult. In addition, the fact that public enforcement procedures take years is 
beneficial for possible private enforcement, since it will delay the private claims 
and can demotivate private enforcers.

A final example mentioned was delaying the payment of the fine. Until 1 August 
2014, litigating a decision delayed the payment of the fine, which is financially 
beneficial for the undertaking.73 In practice, this meant that the fine would have 
to be paid many years later, albeit with interest. The legislature felt this was 
undesirable and changed the law to state that litigation can only delay the payment 
obligation by 24 weeks.74

In short, no appeal will in principle be filed if the anticipated legal fees exceed 
the amount of the fine. This is different if additional costs, as a consequence of 
being excluded from procurement calls or follow-on damages claims, are expected 
which make litigating more attractive.

While the lawyers largely agreed about what to do in case of a low fine with 
either low or high prospect of successful appeal, opinions differed regarding what 
to do in case of a high fine with a low prospect of successful appeal. Some lawyers 
stated that appeal can still be worthwhile, since, because of the large proportion 
of decisions which are annulled, there is always the chance that the appeal will be 
successful and will lead to a reduction in the fine which often exceeds the costs 
made. In addition, there is little to lose as a higher fine cannot be imposed as a result 
of filing an appeal, because of the reformatio in peius ban, and the litigation costs can 
be limited by the lawyer by adjusting the scope of the appeal and number of pleas. 
Other lawyers, an absolute minority, did not agree and argued that ‘useless’ appeals 
should not be filed, including because it undermines the lawyer’s reputation. In 
addition, on this point several lawyers mentioned that if the ACM has a strong case, 
this encourages defendant actions at the early stages of procedures in order to try 
to resolve the case via a commitment decision, leniency application or settlement 
which can be more financially beneficial than challenging the decision in court.75

In light of the theories discussed, we can conclude from the lawyers’ answers 
that the assessment of whether to litigate a fining decision in the Dutch cartel 
enforcement practice boils down to an analysis of the costs and benefits, and 

73 Article 63 Competition Act (old).
74 Article 12p Establishment act ACM.
75 The ACM is however not always open for this. ACM policy guidelines for example describe 

that commitment decisions are in principle not possible in case of hardcore infringements.
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therefore fits the perspective of the calculating actor. The fact that some lawyers 
mentioned that assessment of the likelihood of a successful appeal and the 
consequences thereof is not an exact science and includes a lot of uncertainties 
which make quantifying the costs and benefits merely an educated guess illustrates 
that the theory of bounded rationality is applicable to the decision whether to 
challenge a fining decision in court together with the rational choice theory.

A question arises whether the theories of distributive and procedural justice 
theory apply at all to cartel enforcement in the Netherlands. Regarding the choice to 
file an appeal, only one lawyer argued that it depends on whether the fine reflects the 
occurred and is appropriate. According to this lawyer, an undertaking should just pay 
its fine if it was guilty of the infringement. From the other lawyers’ responses, the 
undertakings appear to feel strongly about the distributive and procedural justice of 
the enforcement practice, but this does not appear to play a role in deciding whether 
to appeal the fining decision. The lawyers explained that many undertakings find 
the procedures and the outcomes of the procedures to be unfair in their responses 
to other questions, such as those regarding the ACM’s approach during the decision-
making procedures and the quality of the fining decisions. For example, many lawyers 
stated that undertakings do not recognise themselves in the allegations made about 
their behaviour and the infringement as outlined by the ACM, and consider the 
fining decisions taken on this basis as unjust. The fairness of the procedures and their 
outcomes are however in the absolute majority of cases only a part of the assessment 
of whether to file an appeal when this can impact the prospects of a successful appeal. 
In addition, the amount of the fine must be high enough for an appeal to be profitable. 
As mentioned by one lawyer: ‘issues of principle are very expensive lawsuits’, and 
by another: ‘it is no one’s hobby to appeal if it does not have financial benefits’. One 
lawyer mentioned however that there are specific types of cartelist, for example 
very small business owners and healthcare companies, which are more emotionally 
involved, and might want to appeal out of principle. This lawyer however added that 
these clients also often discontinue or refrain from litigation because a lack of money 
or resources or because they find the procedures burdensome, despite having strong 
cases. These cases however are more of an exception than the rule.

To conclude, the interviews indicate that the appeal behaviour can mostly 
be explained by the perspective of the calculating actor, since almost all lawyers 
described that the assessment of whether to file an appeal comes down to a cost 
benefit analysis of the litigation per se, and not to whether the infringement was 
actually committed and whether the alleged infringement, the fining decision and 
the decision-making procedures were perceived as unfair.
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5. Explanation of appeal behaviour – the practice

The interviews with the lawyers provided valuable insights into the factors which 
influence the decision to challenge a fining decision. This section verifies the 
results of the empirical survey by analysing the distinguishing characteristics 
between the cases in which the fine is challenged and the limited number of cases 
in which the fines are accepted76 and the outcome of recent appeals to evaluate the 
successfulness of the appeals.

5.1 Case characteristics accepted fines

The analysis of the cases shows that in several cases in which the companies 
did not challenge the decision in court after following the objection procedure, 
the ACM had ruled in the objection procedure that it would not impose a fine 
anymore.77 Other cases in which the undertaking did not dispute the decision 
in court include cases in which the fines varied between very low (€1000) and 
relatively low (€21,000-34,000).78

In many of the other cases in which the fining decision was not challenged by 
one or more undertakings, the undertakings collaborated with the ACM in some 
shape or form. In a number of such cases, for example, one or more undertakings 
were granted a leniency request.79 Other forms of collaboration include cases in 
which the ACM offered the undertakings an accelerated-fine procedure or in which 
the ACM settled the cartel case.80 As settlements in cartel cases are new to the 
ACM, the instrument is still being developed, but current practice includes that 
the undertaking must acknowledge the infringement and the qualification thereof, 
accept the amount of the fine and confirm that it had sufficient opportunity to 
give its view and to gain insight into the file in exchange for a ten percent fine 

76 Examples of cases in which undertakings accepted the fine: NTG (2004); Window Washers 
(2011); Tender Aambeeldsstraat and Mokerstraat (2003); Nature Vinegar (2015); Painters 
Meiveld (2009).

77 Examples of cases in which the ACM withdrew its decision are Nozema and Broadcast (2005) and 
Caraat (2011). The ACM withdrew the decisions in those cases because ACM concluded that was 
insufficiently established that there has been a (appreciable) restriction on competition respectively 
that the companies had committed an infringement of Article 6 of the Competition Act.

78 Examples include Window Washers (€1000); Tender Aambeeldsstraat and Mokerstraat (€2,600, 
8,900 and 14,000); Painters Meiveld (€21,000-34,000).

79 Tender Aambeeldsstraat and Mokerstraat (2003); Insulating double glazing (2010); Garage boxes 
(2016).

80 E.g. Nature Vinegar (2015).
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reduction.81 In the construction fraud case, which concerned a national price-fixing 
system involving 1300 undertakings, the ACM offered the undertakings the option 
of an accelerated-fine procedure to simplify and accelerate the prosecution of these 
undertakings. In exchange for a fine discount of 15 percent, the undertakings could 
renounce their right to individual access to the file, the right to be heard individually 
and the right to object and appeal the alleged facts and their qualifications. This 
procedure had several similarities to a settlement, but unlike a settlement, the 
undertaking did not have to recognise its infringement of the cartel prohibition. 
The number of appeals was much lower among the undertakings who accepted 
the accelerated procedure compared to those following the regular procedure. 
Cooperation with the ACM naturally significantly limits the grounds for the 
undertaking to file appeal, and appeal is unlikely considering its own, previous 
cooperation with the ACM, especially in cases in which the fine is low and the 
undertaking does not want to dispute the leniency or settlement terms.82

In conclusion, the characteristics of a low fine and collaboration with the 
competition authority form shared characteristics among the decisions that were 
not challenged in court which can also be illustrated by analysis of the recent 
cases.83 As mentioned, the ACM imposed fines in 21 cartel cases since 2010.84 In 
only two cases, all involved undertakings accepted the fining decision without 

81 See Outhuijse, n 8.
82 Vialis is an example of an undertaking that disputed the leniency conditions in court: the under-

taking wanted immunity instead of merely a fine reduction. District Court Rotterdam 5 March 
2010, ECLI:NL:RBROT:2010:BL6819 (Vialis). Same counts for one of the undertakings in the 
Flour case, see District Court Rotterdam 17 July 2014, ECLI:NL:RBROT:2014:5822. Immunity 
was granted by the court in both cases.

83 This finding is in line with literature on this topic regarding the enforcement of cartel cases by 
the European Commission. For example, Hüschelrath and Smuda analysed the distinguishing 
characteristics of cases in which the undertakings decided to file an appeal against a imposed 
cartel fine by the European Commission in comparison to cases in which the undertakings 
accepted the fine between 2000 and 2012. They found, inter alia, that the size of the fine im-
posed, in connection with characteristics of the undertaking such as being a ringleader, repeat 
offender, or leniency applicant, influence both the probability and the success of an appeal. K. 
Hüschelrath and F. Smuda, ‘The Appeals Process in the European Commission’s Cartel Cases: An 
Empirical Assessment’, (2016) 13(2) Journal of Empirical Legal Studies 330-57. The recent study 
of Hellwig et al. of 2016 showed a decrease in litigation rate in recent years at the European level 
and the relationship of this phenomenon with an increase in settlements. Around 60 percent 
of regular cartel cases were litigated between 2000 and 2015, while undertakings filed appeals 
in only 10.5 percent of settled cases. The Commission has settled in almost 70 percent of cases 
since 2010. See M. Hellwig, K. Hüschelrath and U. Laitenberger, ‘Settlements and Appeals in the 
European Commission’s Cartel Cases: An Empirical Assessment’, 2016, available via: <http://
ssrn.com/abstract=2731073>.

84 The period analysed is 1 January 2010 – 1 May 2018.
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disputing it in court. One of the cases was the Window Washers case in which the 
ACM imposed symbolic fines of €1000 on ten small undertakings.85 The other 
was the Nature Vinegar case in which the ACM settled a case for the first time, 
which occurred after leniency application by one of the involved undertakings.86 
In sum, the analysis of the accepted fines confirms the answers of the lawyers: 
many fining decisions seem not to be challenged when the estimated benefits of 
litigation are either very small or not existing as a consequence of cooperation with 
the competition authority or low amount of the fine.

5.2 Successfulness and characteristics challenged fines

From an analysis of the eighteen most recent cases in which the fines were 
challenged at court follows that the litigation in general is successful, although 
the level of success differs per case. As mentioned, the analysis of the cases since 
2010 shows that most cases that go to court lead to an annulment for one or more 
undertakings: the court did not revise one or more fining decisions in only two 
out of eighteen cases.87 The annulments include annulments in which the court 
concludes that no fine can be imposed, because of for example insufficient evidence 
or insufficient economic analysis, and annulments which are limited to a reduction 
in the fines. The court reduced the fine for one or more undertakings in nine cases. 
The court concluded in eight cases that the ACM could not impose fines, which 
counted for all undertakings that challenged the decision in court for six cases 
and in two cases only for a one or two of the undertakings fined.88 Analysed per 
undertaking, ten percent of the undertakings who challenged the decision at court 
(12 out of 122) were not successful in obtaining a fine reduction89 and 14 percent 
(17 out of 122) merely received a small fine reduction ranging from €5,000 to 

85 Window Washers (2011).
86 Nature Vinegar (2015).
87 The cases in which none of the fines were reduced: District Court Rotterdam 16 March 2017, 

ECLI:NL:RBROT:2017:1907 (Garage boxes); District Court Rotterdam 26 January 2017, ECLI:N-
L:RBROT:2017:588 (Bencis). The two cases are pending at the courts at the time of writing.

88 Fine annulment for only part of the companies: Laundries (2011); Flour (2010). For all the appeal-
ing companies: Homecare Midden-IJssel (2010); Insulating double glazing (2010); Foreclosure 
Auctions (2011); LHV (2012); Taxi (2012); Coldstores (2016).

89 Although seven undertakings had successful grounds of appeal with regard to the fine calcu-
lation, this did not lead to fine reduction because the fine was topped due to exceedance of the 
maximum fine. Examples of these successful grounds of appeal include wrong starting date of 
the infringement, adjustment severity factor and exceedance of the limitation period with the 
consequence that a part of the turnover could not be taken into account by the ACM.

4
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15,000 ex Article 6 ECHR. Additionally, the courts reduced the fine of 13 percent 
of the undertakings (16 out of 122) as a consequence of defective calculation of the 
fine which led in some cases to reductions of up to 60 percent of the original fine. 
Finally, the courts fully annulled the fine for 76 undertakings which represents 62 
percent of the undertakings.90

An example of a case in which one of the courts concluded that the ACM was 
not competent to impose a fine is the LHV case from 2015.91 In LHV, the Rotterdam 
District Court annulled the fine of €5.9 million imposed on the National General 
Practitioners Association by the ACM for making recommendations about the 
establishment of new GPs. The court ruled that the recommendations were not 
capable of influencing the establishment of new GPs and therefore, according to 
the Court of Rotterdam, the recommendations did not constitute a proper means 
of restricting competition and the court fully annulled the fine. The ACM has not 
initiated further appeal. Other examples include Homecare organisation Midden-IJssel 
and Insulating double glazing in which the District Court Rotterdam annulled fines 
ranging from one to four million euro because of insufficient evidence.92 In such 
cases, because of the great benefits of the court judgment, one could say in hindsight 
that the decision to litigate the fine was indeed the option which maximised the 
undertakings’ utility.

A recent example in which one of the courts concluded that the ACM was not 
competent to impose fines was the Foreclosure auctions case.93 Here, the ACM had 
fined more than 70 real estate traders for their participation in a complex of anti-
competitive practices prior to, during and after the completion of 2328 foreclosure 
auctions, aiming to obtain the lowest possible auction price for properties. The 
TIAT concluded that the ACM had not provided sufficient evidence to qualify 
the alleged conduct as a single and continuous infringement and annulled all the 
fines imposed on the sixty real estate traders that appealed the fine. Although the 

90 The real estate traders of the Foreclosure Auctions case form with a total of sixty undertakings 
an important part of these numbers. The percentages without these undertakings are: 20% no 
fine reduction, 55% fine reduction (28% reasonable time and 27% fine reduction) and 25% no 
fine. For one company, the outcome of the court procedure still had to be decided at the time 
of writing.

91 District Court Rotterdam 17 December 2015, ECLI:NL:RBROT:2015:9352 (LHV).
92 District Court Rotterdam 3 April 2014, ECLI:NL:RBROT:2014:2273 (Insulating double glazing); 

District Court Rotterdam 14 March 2013, ECLI:NL:RBROT:2013:BZ4169 (Homecare organisation 

Midden-IJssel); CBb 18 December 2014, ECLI:NL:CBB:2014:457 (Homecare organisation Midden-IJs-

sel).
93 CBb 3 July 2017, ECLI:NL:CBB:2017:204 (Foreclosure auctions). See A. Outhuijse and J.J.A. Wa-

verijn, case note Foreclosure auctions, AB 2017/34.
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fines were relatively low compared to other cases94, the litigation costs were also 
lower, because some undertakings were not represented by a lawyer and many 
other undertakings shared one lawyer and could therefore split the costs. Also in 
other cases in which relatively lower fines were imposed (€100,000-300,000), the 
phenomenon occurred that multiple undertakings shared a lawyer because of which 
they probably could share the lawyer’s fee which therefore lowers the costs.95 The 
reading of the Foreclosure Auction judgment also showed that the fining decision 
had other financial consequences for some of the undertakings, which could form 
an incentive to challenge the decision in court. Firstly, the companies suffered 
damages because of the termination of banking relations as consequence of the 
alleged infringement. The suffered damages are sooner eligible for compensation 
in case of annulled fines, since many requirements for compensation do not have 
to be proven in case of an annulled fine.96 Secondly, it is possible that the fact that 
the consumer association participated in the court procedure as a third party gave 
the undertakings the expectation that private follow-on litigation could follow 
after the fining decision would become irrevocable, which provided them with 
an additional incentive to appeal.97

In other cases, the annulment was limited to a reduction of the fine. A reduction 
of the fine can be in the order of millions of Euros, although in recent cases the 
reductions are relatively modest, and have been up to 60 percent of the original fine. 
For example, the TIAT lowered the severity factor in Wmo Friesland, which is one 
of the elements used for calculating the fine, from 1.5 to 0.5 because of the limited 
intensity of the concerted practice during public procurement procedures. The 
correction lowered the fine by almost €1 million from €1,757,000 to €767,000.98 
Other example is the Limburg construction case, in which the Rotterdam Court 

94 The statement cannot be made here that these fines are ‘low’ because this depends on companies’ 
perspective and size.

95 An example is provided by the Reading Folders case in which multiple undertakings shared 
a lawyer. See District Court Rotterdam 27 July 2017, ECLI:NL:RBROT:2017:5744 and 5765 
(Reading Folders).

96 A total of seven requirements, such as unlawfulness, accountability, causality and damage, 
have to be fulfilled for a successful damage claim. The requirements of unlawful behaviour 
and accountability are given in case of an annulled administrative decision. The traders tried to 
prevent or suspend the publication of the fining decision because of the fear that banks would 
respond prematurely. See District Court Rotterdam 1 August 2013, ECLI:NL:RBROT:2013:5927.

97 Pursuant to Article 93(1) Competition Act, consumer authorities are assumed to be stakehold-
er in cases concerning the competition act which makes it possible for them to participate in 
disputed concerning decision made on the basis of the competition act.

98 CBb 11 January 2017, ECLI:NL:CBB:2017:1 (Wmo Friesland).
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reduced the fine of €3 million of the appealing undertaking by €500.000.99 
These fine reductions are modest in comparison to some fine reductions that have 
occurred in the past, but are probably still a positive result for the undertaking 
from a cost-benefit perspective.

There are however also examples, although more limited, in which the courts 
did not reduce the fine or the reduction is very limited in relation to the fine.100 
For example, in the Laundries case, the District Court Rotterdam merely annulled 
the fine on the basis of exceedance of the reasonable time for three of the four 
appealing undertakings which only led to a reduction in the fine by €5000 while 
the fines exceeded €1 million.101 In such cases, a treacherous conclusion one could 
jump to is that the decision to appeal was not rational as in hindsight the costs  
outweighed the benefits. Such a conclusion would disregard the fact that the 
undertaking may have received other benefits from appealing the fine, such as 
described above. Moreover, relying on the results in hindsight to draw conclusions 
is problematic in general. It is well possible that in a case in which the undertaking 
and its lawyer estimated the chances of successful appeal to be low was in fact 
successful and the other way around. In this context it should also be recalled 
that the decision to appeal a high fine could be deemed to be rational in light of 
the litigation costs even when the chance of a successful appeal is estimated to 
be relatively low. In sum, it is impossible for an outsider to establish whether the 
decision to appeal was rational, because knowledge is required of the litigation 
costs (amongst others the lawyers’ fees) and the expected benefits and the expected 
costs if the fine was accepted. A conclusion about the correctness of the cost benefit 
analysis can be drawn once all the procedures have ended since at this moment 
the costs and benefits can be quantified with certainty if one has the information. 
Evidently, in practice the decision has to be made at the beginning of the procedure 
at a moment when there are many uncertainties, such as the success of the case and 
the possibility of private enforcement.

Although the prospect of success is high in the Netherlands, practice shows that 
it is difficult to predict what the exact result of challenging a certain decision will 
be and thus quantifying the costs and benefits as also mentioned by some of the 
lawyers. Previous research also demonstrated that even though the percentage of 

99 District Court Rotterdam 23 June 2016, ECLI:NL:RBROT:2016:4738 (Construction cases Limburg).
100 The cases in which none of the fines were reduced: District Court Rotterdam 16 March 2017, 

ECLI:NL:RBROT:2017:1907 (Garage boxes); District Court Rotterdam 26 January 2017, ECLI:N-
L:RBROT:2017:588 (Bencis).

101 District Court Rotterdam 12 May 2016, ECLI:NL:RBROT:2016:3477 (Laundries). Other example: 
District Court Rotterdam 27 July 2017, ECLI:NL:RBROT:2017:5744 and 5765 (Reading Folders).
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annulments of the fining decisions is high, the courts are not always on one line 
on how a specific case should be decided and in some cases, for example, come 
to annulments on different grounds.102 The Foreclosure Auction case can provide 
an example here. The TIAT concluded that the ACM has not provided sufficient 
evidence to qualify the alleged conduct as a single and continuous infringement 
while the District Court Rotterdam only reduced the amount of the fine with ten 
percent in its judgment.103 In contrast, the TIAT reversed the conclusion of the 
District Court Rotterdam in Flour, which stated that there was insufficient evidence 
for one of the undertakings.104 The TIAT found, different than the District Court, 
that the ACM may impose fines based on leniency declarations as the sole evidence 
of the participation of companies as long as these statements are accurate and 
correspond to each other. Another debated issue among the parties and courts, and 
also in the academic literature, was whether the Expedia judgment of the Court of 
Justice fully eliminated the separate appreciability test which was conducted in the 
Netherlands after qualifying behaviour as a restriction by object or whether it is 
part of the analysis of whether the behaviour can be qualified as a restriction by 
object.105 Although the District Court Rotterdam held that restrictions by object 
automatically have an appreciable effect on competition in its judgments shortly 
after Expedia,106 it reintroduced a separate assessment of quantitative appreciability 
after Cartes Bancaires.107 In 2016 this led to annulment in Taxi drivers, in which 
the District Court, after qualifying the behaviour as a restriction by object, ruled 
that the ACM’s economic analysis, more particularly its market definition, was 
insufficient to demonstrate that the behaviour alleged was capable of restricting 
competition appreciably.108 The TIAT finally had the opportunity to opine on this 
issue in 2016, and in two rulings, one in 2016 and one in 2017, the TIAT has decided 
that the appreciability test forms part of the analysis of whether the behaviour can 

102 Outhuijse, n 3.
103 District Court Rotterdam 18 December 2014, ECLI:NL:RBROT:2014:10173 (Foreclosure Auction); 

CBb 3 July 2017, ECLI:NL:CBB:2017:204 (Foreclosure Auction).
104 District Court Rotterdam 17 July 2014, ECLI:NL:RBROT:2014:5823 (Flour); CBb 14 July 2016, 

ECLI:NL:CBB:2016:187 (Flour).
105 Case C-226/11 Expedia ECLI:EU:C:2012:795. See for the discussion A. Outhuijse, ‘Kroniek – 

Bestuurs- en civielrechtelijke rechtspraak mededingingsrecht 2016’, SEW 2017-5, pp. 199-210 
and literature mentioned there.

106 E.g. District Court Rotterdam 20 March 2014, ECLI:NL:RBROT:2014:2045; District Court Rot-
terdam 12 June 2014, ECLI:NL:RBROT:2014:4689.

107 Case C-67/13 Cartes Bancaires ECLI:EU:C:2014:2204. For example, District Court Rotterdam 18 
December 2014, ECLI:NL:RBROT:2014:10173 (Foreclosure auctions); District Court Rotterdam 
30 April 2015, ECLI:NL:RBROT:2015:2912 (Wmo Friesland).

108 District Court Rotterdam 13 October 2016, ECLI:NL:RBROT:2016:7659-7664 (Taxi drivers).
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be qualified as a restriction by object.109 In short, the Dutch practice shows that 
because of the nature of competition law, much discussion is possible – which also 
can be seen amongst the courts – about how much evidence is required, what the 
requirements are for the assessment of the appreciability, and what the correct 
severity factor is which indicates that it is difficult to predict what the exact result 
of a certain case will be.110

The reading of the judgments also gives the impression that the lawyers 
experience this uncertainty and can also not exactly pinpoint which grounds 
will be successful. Many elements of the fining decision, and sometimes all 
possible elements, are disputed during the court procedures while most are not 
successful.111 The undertakings for example often plead that the facts established 
by the competition authority are not correct, because the infringement was not 
committed, the undertaking was not involved in the infringement or that the 
infringement’s duration was shorter than established by the ACM. In addition, 
the explanation of the appreciability criterion is often disputed and the quantity 
of evidence or economic analysis needed. The undertakings also often dispute the 
qualification of the facts in light of the law: they, for example, dispute that the 
behaviour is a restriction by object or that the severity factor is disproportional 
for the alleged behaviour. In short, more exception than the rule is that the appeal 
focuses on certain elements of the fining decision, such as the amount of the fine.112

In sum, the analysis of the case law shows that quantifying the costs and benefits 
is difficult because of the impossibility to predict the exact result of challenging 
a certain decision making the theory of bounded rationality applicable. The 

109 CBb 14 July 2016, ECLI:NL:CBB:2016:184 and 187 (Flour); CBb 11 January 2017, ECLI:N-
L:CBB:2017:1 (Wmo Friesland).

110 The difficulty to predict the outcome of cases is however not limited to competition law cases. 
Research from Malsch concerning 350 criminal lawyers showed that these lawyers could not 
make a good estimation of the outcome of a case. M. Malsch, Advocaten voorspellen de uitkomst van 

hun zaken (Lisse: Swets & Zeitlinger, 1990), 36. Similar results were found in an American study 
analysing lawyers in civil and criminal matters. See J. Goodman-Delahunty e.a., ‘Insightful or 
wishful: lawyer’s ability to predict case outcomes’, (2010) 16(2) Psychology, Public Policy, and Law 
133-157. According to the research of Malsch, professional lawyers do make better assessment of 
the likelihood of success than ordinary citizens - Malsch, ibid, 75. See also P.O. de Jong, Beroep 

op tijd. Een onderzoek naar het tijdsbeslag van beroepsprocedures in eerste aanleg in het bestuursrecht 

(Den Haag: BJU, 2004), 118; S. Bonaccio en R.S. Dalal, ‘Advice taking and decision-making: an 
integrative literature review, and implications for the organizational sciences’, (2006) 101(2) 
Organizational Behavior and Human Decision Processes 129-131; and, Boekema, n 19.

111 Cases are known in which the companies brought forward more than thirty grounds of appeal. 
See also Outhuijse, n 3.

112 Example of a case in which this occurred: District Court Rotterdam 16 March 2017, ECLI:N-
L:RBROT:2017:1907 (Garage boxes).
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fact that the companies more often than not can obtain a serious reduction or 
complete annulment of the fine in court makes litigation, especially in case of high 
fines, the attractive option. This is stimulated by the fact that the analysis of the 
cases provides examples of cases in which not all undertakings appealed and the 
companies who accepted the fines found themselves in a disadvantageous position 
compared to the appealing companies because they were left with fines of millions 
of Euros in contrast to the undertakings who challenged the decision and received 
a full annulment.113

6. Concluding remarks

The Dutch competition law enforcement is currently characterised by very high 
rates of challenged and annulled fining decisions. Explorative research into 
the other Member States shows that a high litigation rate is not inherent to the 
enforcement of the prohibition of anti-competitive agreements in general, but most 
of the countries researched do have high appeal rates. This article considered why 
undertakings file an appeal after receiving a fine from the Dutch competition 
authority on the basis of interviews with the fourteen lawyers who regularly 
represented undertakings fined for anti-competitive behaviour in the last fifteen 
years. Two perspectives were applied to explain the answers they provided, namely 
the calculating actor and involved actor, which are based on the rational choice 
theory, the theory of bounded rationality and the theories of distributive and 
procedural justice.

The interviews with the fourteen Dutch lawyers show that the factors which 
undertakings consider when deciding to file an appeal fall within the perspective of 
the calculating actor. Undertakings compare the expected outcome of the possible 
actions, namely litigating or accepting the fining decision, based on the costs 
and benefits of each outcome. An undertaking will file an appeal if the costs and 
benefits of appealing the decision maximises utility. Even though the undertakings 
can feel strongly about the justice of the outcome of a procedure and the procedure 
itself, these feelings in principle do not influence the decision to file an appeal. The 

113 For example: Soletanche Bachy/Heijmans (2003). In this case, the ACM concluded that Sole-
tanche Bachy, a construction company, had concluded a framework agreement with another 
construction company, Heijmans, which excluded competition. The ACM imposed fines on 
both undertakings. Only Soletanche Bachy challenged the decision in court. The District Court 
Rotterdam ruled that the ACM had failed to investigate adequately whether the parties were in 
fact competitors and fully annulled the fine of Soletanche Bachy. Heijmans requested the ACM 
to modify an irrevocable sanctions decision, but did so unsuccessfully and had to pay the fine. 
Other examples include Insulating double glass (2010).
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interviews and analysis of the Dutch practice demonstrate that the consideration to 
litigate occurs under bounded rationality, because of the many uncertainties, such 
as the likelihood and consequences of a successful appeal, which obstructs exact 
quantification of the costs and benefits and therefore a fully rational decision. The 
actor however tries to make the best choice within these restrictions.

The high rates of challenged and annulled fining decisions in the Netherlands 
obstruct the effective enforcement of the prohibition of anti-competitive agreements. 
Although different studies in other areas than Dutch competition law showed the 
independent influence of both distributive and procedural justice on the satisfaction 
of individuals with the decisions of administrative authorities and demonstrated 
that the improvement thereof can increase the acceptance of these decisions, this 
study shows that Dutch cartel-enforcement practice would not benefit from this. 
The acceptance of Dutch cartel fines could, however, be enhanced by acknowledging 
that appeal behaviour is mainly driven by a cost-benefit assessment and therefore 
fits the calculating actor perspective, and anticipating that assessment by either 
increasing the costs or reducing the benefits. Summing up possible solutions seems 
simple, such as improving the persuasiveness of the fining decision and the quality 
of the underlying investigations, lowering the level of the fines, making settlements 
more attractive, or increasing litigation costs. Further research, including an in-
depth assessment of the possibility, desirability and negative consequences of these 
options, is however needed to formulate sustainable solutions.
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1. Introduction

The Dutch competition authority, the Authority for Consumers and Markets (ACM), 
can impose significant fines for infringements of the cartel prohibition.1 As previous 
research showed, fined undertakings often file appeals and further appeals against 
these fining decisions at the two specialised courts, the District Court Rotterdam 
and the Trade and Industry Appeal Tribunal (TIAT) (See Outhuijse 2018 and 
Outhuijse 2017).2 Pursuant to Dutch procedural rules, an undertaking must first 
lodge an objection with the ACM before it can dispute the alleged infringement 
at the District Court Rotterdam. Under this objection procedure, the ACM has 
to completely review its original fining decision on the basis of the undertaking’s 
objections and can decide to confirm, amend or withdraw its original fining decision 
in its decision on the objection.3 This additional administrative procedure is meant 
as a procedure for solving disputes between citizens and the government, so that 
lengthy, formal legal procedures before the administrative court can be avoided.4

The effectiveness and added value of this objection procedure in case of cartel 
fines has been questioned regularly, including because of its limited ability to 
resolve disputes and the costs and duration of this procedure (inter alia Biesheuvel 
1996; Scholten 2002; Van der Meulen 2002; Wesseling and Ten Have 2013; Wiggers 
et al. 2014; Custers et al. 2016). The need for the procedure was also debated during 
the legislative process which established the ACM in 2013 by merging the Dutch 
competition authority (NMa) with the Independent Post and Telecommunications 
Authority of the Netherlands (OPTA) and the Netherlands Consumer Authority 
(CA). The first draft of the legislative bill establishing the ACM included a proposal 
to abolish the objection procedure for ACM sanctioning decisions. The supporting 
arguments were that the aims of the objection procedure were not being met, as it 
was proving unable to sufficiently resolve disputes, and abolishing the procedure 
would save both time and money (Jans and Outhuijse 2013).5 On receiving a 

1 The term cartel and anti-competitive agreements are used as synonyms in this article.
2 The European competition law prohibitions, articles 101 and 102 TFEU, address undertakings 

and associations of undertakings and therefore this term is used instead of, for example, com-
panies or businesses.

3 Article 7:11 General Administrative Law Act (GALA).
4 PG Awb I, p. 279; available at: <www.pgawb.nl>.
5 See pages 14-16 draft explanatory memorandum which is available via: https://www.internet-

consultatie.nl/materielewetacm/details. Final version: Parliamentary Papers II 2012/13, 33 622, 
nr. 3. The abolishment of the objection procedure was already topic of discussion during the 
establishment of the competition authority as independent authority. See Parliamentary Papers 
II 2001/02, 27 639.
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negative advice from the Council of State, the legislator decided not to abolish the 
objection procedure, but it did adopt an important change to the procedure, as will 
be described in the next section.

In light of the discussions on the effectiveness of this procedure, this article analyses 
the ability of the cartel objection procedure to resolve disputes. Therefore, an analysis 
of the decisions on objection was carried out, as well as interviews with the parties 
involved and a study of the relevant literature. The article begins with a description 
of the objection procedure applied by the ACM in cartel cases. Subsequently, the 
experiences are described of 14 legal practitioners and 3 ACM officials who were 
regularly involved in the decision-making and dispute-resolution procedures in cartel 
fine cases. The perceptions and experiences presented are then verified by an analysis 
of the decisions on objection in all cases since 1998. Finally, analysed literature showed 
that the success of the objection procedure, regarding dispute resolution, depends on 
the nature of the dispute, the reason that the objection is made and the organisation 
of the procedure. Reviewing the data which was gathered through the interviews 
and case analysis with the knowledge of these factors influencing the success of the 
objection procedure leads to the conclusion, that these previous studies can explain 
the limited ability of the cartel objection procedure to resolve disputes.

2. Introduction to the cartel objection procedure

Article 7:1 of the Dutch General Administrative Law Act (GALA) contains the 
general procedural rule that an interested party must lodge an objection with 
the administrative authority which adopted the disputed decision before an 
administrative court can hear the appeal. Access to court is therefore in principle 
denied until the administrative authority has reviewed its decision. This general 
procedural rule also applies to cartel fining decisions. The Netherlands is not 
unique in having an extra administrative step which precedes the court procedure 
in this type of cases. The fining decision is also reconsidered, for example, by the 
competition authority before the undertaking can challenge it in court in Germany, 
the Czech Republic and Poland. The same officials within the competition authority 
reconsider their decision in Germany.6 In the Czech Republic and Poland, the 
reconsideration is conducted by different officials within the competition authority 
(European Commission 2014, p. 92; Kowalik-Bańczyk et al 2016, p. 227-228).

The fined undertaking in the Dutch cartel objection procedure can dispute the 
fining decision on all possible points: the qualification of the facts, the evidence of 

6 Article 69(1) Gesetz über Ordnungswidrigkeiten.

5
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the infringement, the compliance with the relevant procedures, the amount of the 
fine and the interpretation of the law. The ACM is obliged to reconsider its decision 
completely on the basis of the undertaking’s objections.7 It is important to note that 
reformatio in peius is not permitted, which means that the objection cannot cause the 
undertaking to end up in a worse position than it was before the objection.8 Before 
1 August 2014, the Dutch competition authority was obliged to involve an external 
advisory committee in this objection procedure.9 This committee of legal and 
economic experts would provide non-binding advice about the objection decision 
(Jans and Outhuijse 2013). The Act which established the ACM was amended to 
free the competition authority from the obligation to involve an external advisory 
committee from 1 August 2014, and the ACM has stopped involving the committee 
in new cases commenced since then.10

As described in the literature, the objection procedure in cartel cases is very 
similar to a first instance appeal before the administrative courts and could be 
termed ‘semi judicial’ (Jans & Outhuijse 2013). The approach is highly formal: After 
the written objection is received, a hearing is organised which is similar to a hearing 
before an administrative court since both parties explains their view and previously 
the external committee questioned the parties. This format is reinforced by the 
fact that the ‘individual’ in the proceedings is mostly a professional organisation 
represented by highly qualified lawyers (Jans & Outhuijse 2013). The ACM is 
generally represented by at least a lawyer from its legal department, sometimes 
supplemented by economic expertise from within the organisation. In other words, 
the debate at the hearing is a professional one between subject matter experts. 
Beyond its procedural format, the objection procedure is also very similar to the 
first-instance court procedure in the sense of what is reviewed. The central focus 
in cartel objection procedures is the legality of the fine.

Although the objection procedure is a mandatory pre-trial procedure, 
individuals have been able to bypass the objection procedure since 1 September 
2004. Pursuant to Article 7:1a GALA, an undertaking which lodges an objection 
can request the ACM to consent to a direct appeal to the District Court Rotterdam. 
Under the second and third paragraph of Article 7:1a, the ACM may consent to 
the request if the case is suitable for this procedure, but must refuse if one of the 
other parties wants to follow the objection procedure. If the ACM consents, the 

7 Article 7:11 GALA.
8 Ibid.
9 Article 92 Dutch Competition Act (old).
10 The main reason for making the advisory committee optional was to shorten the duration of 

the procedure.
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ACM will forward the undertaking’s objection to the District Court Rotterdam 
and the grounds for objection will thereby automatically become the grounds 
for appeal. A number of undertakings have successfully requested bypassing the 
objection procedure and proceeded immediately to court. Given the total number 
of cases, the direct appeal option is only occasionally used in cartel fine cases. To 
put that concretely in numbers: the ACM has imposed fines in 22 cartel cases since 
2010. At least one or more undertakings lodged an objection in 19 of the 22 cases, 
representing 86% of cases, while commencing an objection procedure remains 
possible in one more case.11 The undertakings successfully requested bypassing the 
objection procedure in 4 of the 19 cases. This occurred in Ship waste collectors (2011), 
Bell Peppers (2012), Silver Onions (2012) and Planting Onions (2012). The objection 
procedure was followed in the other 15 cases. Only in 2 cases did none of the 
undertakings lodge an objection with the ACM or request a direct appeal. A total 
of 171 undertakings were fined since 2010, of which 30 accepted the fine (17%), 
126 followed the objection procedure (74%) and 15 successfully filed a direct appeal 
(9%). Before 2010, the undertakings successfully requested a direct appeal in only 1 
case out of a total of more than 20 cases in which this option was possible. In sum, 
many undertakings followed the objection procedure to dispute the fining decision.

The objection phase is not the first opportunity for an undertaking to dispute 
an alleged infringement. Before the ACM’s Directorate of Legal Affairs issues a 
fining decision, the undertaking can dispute the alleged infringement as described 
in the penalty report received from the ACM’s Competition Department in both 
a written and oral procedure (See about the practice Beumer 2016). The literal 
translation of this procedure’s name is a ‘view’ procedure, and it is organised by the 
Directorate of Legal Affairs, which is a separate department to the Competition 
Department.12 The penalty report contains information on the procedure, the 
nature of the evidence, an extensive review of the case’s facts and circumstances, a 
legal qualification of these facts (e.g. agreement or concerted practice), an assessment 
in the light of the relevant legal provisions (Article 6 Competition Act, Article 
101 TFEU), all of which can be disputed. The report does not contain a draft 
fining decision or other information about the fine to be imposed. The decision 
to impose a fine is made by the Directorate of Legal Affairs after this procedure.13 
Even though the objection phase is not the first opportunity for the undertaking 
to dispute the infringement, it is the first time the undertaking can dispute the 
amount of the fine and its calculation.

11 The period analysed was 1 January 2010 - 1 January 2018.
12 Article 5:50 in conjunction with Article 5:53 GALA.
13 The board of the ACM imposes the fine officially and has the final responsibility.
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According to the explanatory memorandum of the GALA, the purpose of the 
objection procedure – offering an easily accessible, informal procedure – was to 
avoid large numbers of appeals to the administrative courts. During the objection 
procedure, the administrative authority would have the opportunity to repair obvious 
and simple errors by either making a new decision or improving the argumentation 
of the original decision, so that disputes between individuals and the administration 
could be resolved more efficiently and the number of judicial appeals are reduced 
(Jans & Outhuijse 2013). In practice, a large majority of the administrative disputes 
are ended in the objection procedure (See inter alia Van Erp and Klein Haarhuis 
2006; Marseille et al 2017; Van Ettekoven and Marseille 2017; Mein 2015; Commissie 
Ottow 2016; Roth 2018). As mentioned in the introduction, this is different for 
cartel cases. Previous studies have shown that undertakings file an appeal with the 
District Court Rotterdam in more than 70% of cases (Outhuijse 2017).14 This rate 
has risen to 90% in recent years (Outhuijse 2018). As mentioned, the ACM imposed 
a fine in 22 cartel cases since 1 January 2010. At least one or more undertakings 
filed an appeal in 19 of the 21 cases, which represents 90% of cases, and includes the 
4 direct appeals. In all 15 cases in which the objection procedure was followed, one 
or more undertaking also filed an appeal. Analysed per undertaking, 126 followed 
the objection procedure after which 105 of the 126 undertakings challenged the 
objection decision in court which represents 83% of the companies. As the numbers 
show, the objection procedure is only effective to a limited extent in solving disputes.

Previous Dutch studies have shown that the way the objection procedure is 
organised, how the parties are treated and the general perceptions of the parties 
about the procedure affect the rate of cases which are litigated. The following 
sections analyse how the objection procedure functions in practice by questioning 
the parties involved in this procedure and examining the results of the procedure 
through a case analysis to analyse the ability of the cartel objection procedure to 
resolve disputes on basis of these previous studies.

14 This percentage was calculated on the basis of the cartel cases in which fines were imposed in 
the period 1998-2010. The analysis of the cases between 1998 and 2018 leads to a proportion of 
81%: An appeal was filed to the Rotterdam District Court in 42 out of 52 cases. The legislative 
bill establishing the ACM in 2013 mentioned a proportion of 87% between the years 2000 and 
2011, although it is unclear which type of cases are included in this calculation. Parliamentary 

papers II 2012/13, 33622, nr. 3, p. 12.
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3. The objection procedure in practice – experiences

To determine the experiences of the parties involved in the objection procedure, 
in-depth interviews were conducted separately with 3 ACM officials and 14 Dutch 
practitioners from various law firms who were regularly involved in the decision-
making and dispute-resolution procedures in cartel fine cases. The decision to 
interview practitioners, instead of for example undertakings, was made based on 
the assumption that practitioners have a clearer impression of the functioning of 
the objection procedure, play as advisor of the undertaking an important role in 
the decision on how to proceed and are easy to approach.

The practitioners were selected as follows. First, an overview was compiled of 
the practitioners who assisted undertakings in public cartel-enforcement procedures 
over the past fifteen years on the basis of all the relevant court judgments. This 
yielded overview included a total of more than 70 practitioners. Subsequently, a 
shortlist of 20 practitioners was prepared by selecting the practitioners who were 
most frequently involved in these procedures15 and finally one practitioner per law 
firm was selected for the interview on the basis of experience and availability.16

With regard to the ACM, interviews were conducted with 3 officials with 
years of experience with the decision-making and dispute-resolution procedures 
(objection, appeal and further appeal) in cartel fines cases. The ACM decided which 
officials were interviewed.

The interviews were semi-structured and did not only concern the functioning 
of the objection procedure. The open-ended questions included the factors which 
influence the decision to lodge an objection, to file an appeal and to file a further 
appeal at the exclusively competent courts, and how the undertakings and officials 
experienced the various decision-making and dispute-resolution procedures, 
the quality of the ACM’s fining decisions, and the quality of the judicial review 
performed by the specialised courts. The interviews were recorded with the 
interviewees’ consent, after which the interviews were transcribed and analysed. 
This section discusses the results of this research which considers the functioning 
of the objection procedure.

15 Two members of ACM’s external advisory committee who were regularly involved in the objec-
tion procedure reviewed the shortlist to check whether the shortlist of 20 lawyers represented 
the lawyers who most often advised undertakings during objection procedures.

16 The names of the practitioners and the law firms will not be made public because anonymity was 
guaranteed to the interviewees. The choice to interview the lawyers with the most experience 
instead a random selection of the 70 practitioners is an application of the purposeful sampling 
research method. These practitioners are ‘key informants’ who were most likely to provide rich 
sources of information. See Webley 2010; Patton 2002, p. 45.

5
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3.1 View of the practitioners

The objection procedure has been criticised harshly by various authors (inter 

alia Biesheuvel 1996; Scholten 2002; Van der Meulen 2002; Wesseling and Ten 
Have 2013; Wiggers et al. 2014; Custers et al. 2016). As described in previous 
research (Jans and Outhuijse 2013), one of its most notorious critics in the past 
was the leading Dutch competition lawyer Mark Biesheuvel, who expressed his 
dissatisfaction with the objection procedure in the Dutch legal journal Nederlands 

Juristenblad more than 20 years ago (Biesheuvel 1996). To quote:

Generally, the procedure involves a time-consuming and wholly unnecessary ritual 

filing past public servants who have dug themselves into entrenched positions […] in 

practice, the procedure regularly amounts to a legal restraining order which wrongly 

denies individuals access to the courts for long periods, sometimes years.
17

Based on the interviews with 14 legal practitioners who have regularly represented 
undertakings fined for cartel infringements, it follows that this continues to be 
the opinion of the current generation of practitioners 20 years later. On asking 
the practitioners: ‘Can you describe how the objection procedure functions? What 
works well and what works less well?’, the answers were unanimously negative.

The dissatisfaction with the procedure mainly follows from the fact the 
practitioners have little confidence that their objections will be effective, in the 
sense of changing the ACM’s mind and as a consequence its decision. In other 
words, there is little chance that reconsideration will lead to different conclusions 
and that the objection decision which concludes the objection procedure will depart 
meaningfully from the original decision. According to the practitioners, this results 
from the fact that the same officials who wrote the original decision have to review 
their decision and the main elements which were already discussed on the basis of 
the penalty report. The officials have studied the case carefully, meaning that it 
is unlikely they will change their minds. Some practitioners noted that objecting 
to obvious mistakes in the calculation of the fine which had not been discussed 
in the preceding procedure, for example if a wrong turnover amount was used, 
can be successful. Furthermore, the ACM gets a chance to analyse the weaknesses 
of the decision and whether the decision is court-proof, and has an opportunity 
to amend the decision accordingly. This way the objections can lead to a stronger 
fining decision, which is not regarded as beneficial by the undertakings because it 

17 Own translation of Biesheuvel 1996, p. 930.
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reduces the chance that the fine will be reduced or annulled completely in the court 
procedure. In sum, the objection procedure offers little benefits for the undertaking 
in the sense of fine annulment or fine reduction.

The external advisory committee (BAC) previously used by the ACM in the 
objection procedure was mentioned by many practitioners as a positive aspect of the 
objection procedure. According to the practitioners, the members of the BAC were 
highly qualified and reviewed the ACM’s decision very critically. The practitioners 
mentioned, however, that the ACM did not take the BAC advice very seriously and 
that they knew it would not influence ACM’s decision, but an advice which critically 
points out the weaknesses of the decision and therefore favours the undertaking 
could make the undertaking’s case stronger in appeal. Several practitioners also 
mentioned that they were disappointed that the mandatory BAC had been abolished 
and would like to see it reinstated.18 In addition, many practitioners said that they 
expected their views about the objection procedure to become even more negative 
now that the advisory committee had been made optional and is no longer used by 
the ACM during the objection procedure. As one of the practitioners noted:

I have no experience yet with the new procedure. Based on my previous experience, I 

think that you had a small chance that the ACM would change its decision based on 

negative advice from the advisory committee. Without the advisory committee, this 

chance falls to zero. If I am correct, no objection has been upheld since the objection 

advisory committee was abolished and I would say that it is simply a task for the 

legislator to abolish the objection procedure in cartel cases.
19

Many practitioners noted that they would be in favour of abolishing the objection 
procedure because of the procedure’s limited added value and the costs and 
delay which result from it. However, as mentioned by one practitioner, some 
undertakings might consider the long duration of the procedures as a benefit, for 
example regarding the potential private enforcement which could follow the public 
enforcement. In addition, objections and appeals previously had a suspensory effect 

18 This has also been advocated in the literature, see inter alia Beumer 2016.
19 Own translation.
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on a decision imposing sanctions and can prevent companies from being excluded 
from public procurement tenders.20

The general dissatisfaction with the procedure raises the question why the 
option of direct appeal is not used more often. After asking the practitioners this 
question, many responded that they did request it in many cases, but unsuccessfully. 
According to the practitioners interviewed, several reasons underlie this lack 
of success. The first reason is that direct appeal can only be allowed if all the 
undertakings want it, which is not always the case, including because some consider 
it as a missed opportunity.21 Furthermore, the ACM has to agree. Although the 
competition authority has designated sanctions as decisions in which a direct appeal 
will in principle be approved (Böcker et al. 2010, p. 197), the ACM does not grant 
direct appeal easily in practice, according to the practitioners. They said that the 
underlying reason for this is that the objection procedure is valuable for the ACM 
because the ACM can correct mistakes and strengthen weaknesses. The third 
and final reason suggested is that recent practice shows that the District Court 
Rotterdam can also send direct appeal cases back after the ACM’s approval. The 
District Court Rotterdam, for example, rejected a direct appeal in a recent case after 
the ACM granted the undertaking’s request, stipulating that the case did not lend 
itself to direct appeal and that the objection procedure should be followed first.22

3.2 View of the ACM

The ACM’s predecessor, the NMa, also expressed its dissatisfaction with the 
objection procedure and the preference to abolish the procedure.23 The NMa 
considered the procedure to be a repetition of steps already taken, since the 
undertaking already had the chance to dispute the infringement in its response to 
the penalty report and the authority had had the opportunity to amend its original 
decision accordingly. Like the practitioners, the ACM officials interviewed were 
also not very positive in responding to the following question: ‘Can you describe 
how the objection procedure functions? What works well and what works less 
well?’.

20 Until 1 August 2014, the undertaking fined could defer the payment obligation by litigating the 
fine. In practice, this meant that the fine would have to be paid many years later, albeit with 
interest. The legislature felt that this was undesirable and changed the law stating that litigation 
can only delay the payment obligation by 24 weeks. See for information about this and the other 
benefits Outhuijse 2018.

21 Article 7:1a (2) GALA.
22 ACM Decision on objection 15 December 2016, ACM/DJZ/2016/207499 (H&S Coldstores).
23 Parliamentary papers II 27 639, nr. 33, p. 33 et seq.
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According to the officials, the added value of the procedure depends on whether 
new facts, circumstances and arguments, or better substantiated arguments, are put 
forward in the objection procedure. If the procedure repeats the earlier decision-
making phase, its added value is very limited and direct appeal would have been 
more beneficial, but that can often only be concluded in hindsight. Here the officials 
underlined that the finding of the violation is already cross-checked by a new 
team of officials. The Competition department prepares the penalty report and 
transfers it to the Legal department which reviews the quality of the report and 
whether the imposition of a fine is justified on this basis. Before the imposition 
of the fine, there is a hearing conducted with the companies under investigation. 
After this hearing, these officials make a completely new assessment of the case 
which leads to the decision. If this phase went well, the objections should not raise 
often new points of discussion or require revision of the fining decision. The 
objection is however reviewed by largely a new team and the ACM is open for new 
or better substantiated arguments, which could lead to a revision of the decision 
after following the objection procedure.

The ACM officials recognise that the cartel objection procedure’s ability of 
resolving disputes is limited and companies’ acceptance of the fines imposed on 
them is very low. Although acceptance by the companies is not paramount for the 
authority but acceptance by society, the officials say that they favoured more cases 
ending in a settlement or commitment to resolve the dispute, though they noted 
that the initiative for this has to come from the ACM and is not very successful. 
The officials have the impression that practitioners are not motivated by dispute 
resolution but by assessing the weaknesses of a case to find sufficient points for 
dispute. The officials acknowledge that the ACM is however also not always open 
to settlement, but only in those cases in which there is no disagreement as to 
whether the undertaking has infringed the prohibition, the undertaking involved 
voluntarily admits the infringement, and sufficient efficiency benefits can be 
gained.

Furthermore, according to the officials, the objection procedure also does not 
serve dispute-resolution in the sense of reducing the number of discussion points. 
In contrast, new arguments are raised during the court phase. The parties mainly 
focus on the facts of the case in the administrative phase, and save certain legal 
arguments for the court phase, though on the same factual grounds. According to 
the officials, the value of the objection procedure could be increased if the court 
was not as open to receiving new arguments and new counterevidence, such as 
new expert reports.

5
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The officials were also asked whether they could describe the factors which 
influence the decision to allow direct appeals and whether this provides a solution. 
The officials described that, firstly, the request for direct appeal must come from 
the parties, and from all the parties, before the request can be granted. However, 
they explained that previously, if all parties except one requested it, the ACM 
would approach the remaining party with a request to proceed to direct appeal. 
Decisions to allow this are based on whether the case is ready for the court stage, 
including a consideration of whether there remain discussion points which are 
more suitable for the administrative phase. A direct appeal is for example granted 
if legal questions remain which cannot be solved during the objection phase. The 
ACM officials underlined that the influence of the ACM is limited, since the ball 
is on the other side and there have been merely a few of such requests from the 
companies in cartel cases in recent years. Another development described by 
the officials is the more proactive attitude of the court towards direct appeals. 
Previously, the court was receptive for accepting direct appeals, thereby relying on 
the ACM’s analysis. Recently, the court did however not accept the direct appeal 
twice.24 According to the officials, this could be in response to the Bell Pepper 
case, in which a direct appeal was granted but the court asked the ACM twice for 
clarification of certain concepts in the fining decision by issuing an interlocutory 
judgment to permit the ACM to remedy defects in the contested decision pending 
the appeal procedure. The case was maybe not suitable for direct appeal, but could 
only be said in hindsight. The officials consider that the court’s recent, more active 
stance forces them to think critically about whether a case is genuinely ready for 
direct appeal. In contrast to the opinion of the practitioners, the ACM officials 
do not believe that there is a general tendency to ask for direct appeals and that 
ACM rejects all cases. In contrast, some companies prefer to follow the objection 
procedure, and then there is no option for the ACM to allow direct appeal, while 
the ACM definitely sees the benefits of direct appeal in some cases.

On explicitly being asked, the officials mentioned that they would not mourn 
the abolishment of the objection phase. The officials also noted that they had 
also pointed out that this would be beneficial at the time of ACM’s establishment. 
Benefits include the incentive to prepare very well developed primary decisions and 
an increase of the pace and acuity of the debate. However, they did mention that 
the ACM would then like to have, in exceptional circumstances such as new facts 
or circumstances, an opportunity to adapt the original decisions via, for example, 
an administrative loop.

24 In Coldstores, the court did not consider it convenient to split the case into two cases.
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3.3 Reflection experiences involved parties

Following from the previous sections, it can be concluded that neither of the parties 
involved are satisfied with the procedure. The practitioners have little confidence 
that their objections are effective in the sense of changing the ACM’s mind 
and as a consequence achieving more favourable decisions. The ACM officials’ 
dissatisfaction stems from the fact that the procedure repeats earlier decision-
making steps and that the procedure is only able to resolve the dispute or to narrow 
it to a limited extent. In sum, the limited added value as described by the involved 
parties is twofold: (1) the objection decision rarely departs from the original 
decision and therefore does not provide added value to the original decision, and 
(2) the objection procedure does not solve the dispute or narrow it and therefore 
does not provide added value to the court procedure. Both points of criticism 
have been recognised by the legislator at various times. The first point seems to 
be a more general assumption which is revealed for instance by the fact that the 
legislator also expressed this assumption in the legislative memorandum to the 
introduction to the Direct Appeals Act.25 According to the legislator, competition 
law is the perfect example of an area of law in which the direct appeal option 
would be beneficial, since the competition authority rarely makes mistakes in its 
original fining decision and therefore does not need the opportunity to reconsider 
and correct its decisions. Various authors, such as the authors who evaluated the 
Dutch Competition Act, have also observed that the objection decision hardly ever 
deviates from the original decision (SER 2003, p. 3; Scholten 2002; van der Meulen 
2002). In addition, the limited ability of the procedure to resolve disputes was one 
of the main reasons behind the proposal to abolish the objection procedure for 
ACM sanctioning decisions in the first draft of the bill establishing the ACM. The 
next section will describe the functioning of the procedure by analysing the cartel 
cases in the period 1998 to 1 January 2018, and verify whether the views noted are 
confirmed by analysing amongst others the actual objections and their success by 
comparing the primary fining decisions with the decision on objection.

4. The objection procedure in practice – case studies

The second section demonstrated that the objection procedure is indeed only 
effective to a limited extent with regard to solving disputes: many cases were 
challenged in court after following the objection procedure. The case analysis also 

25 Parliamentary papers II, 27 639, nr. 33, p. 33 et seq.
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confirms the observation from the ACM’s officials that the dispute is not narrowed 
down after following the objection phase. In many cases, the exact same grounds 
are raised during the court phase as had been during the objection phase. In some 
cases even more grounds were submitted and only in a limited number of cases 
were the number of grounds significantly reduced.

In general, undertakings raised objections (i) on procedural grounds, (ii) 
violation-finding grounds, and (iii) on fine-calculation grounds. The parties’ 
objections are generally similar in type and scope across the decisions analysed: for 
(i), the procedural grounds would generally include an alleged violation of the right 
of defence, for example because of limited access to evidence; for (ii), parties would 
argue, again generally, that the alleged behaviour had not occurred, that there was 
insufficient evidence of its occurrence or that the ACM had insufficient regard for 
the economic context in which the behaviour occurred. Less commonly, depending 
on whether the decisions concerned multiple parties and natural persons, the 
parties would raise issues of accountability. For (iii), almost all the parties made 
arguments which concerned the duration of the conduct, the established turnover 
as basis for the fine, the severity of the infringement, the proportionality of the 
fine and the existence of mitigating circumstances which could reduce the fine.

The assumption expressed by the parties that the objection decisions do not 
depart from the original decisions is not fully confirmed by the case analysis. In 
fact, comparing the total of original decisions with the decisions on objection 
shows that objections were successful in quite a large proportion of cases, although 
the success has to be distinguished to the type of objection ground and should be 
viewed in light of the total objection grounds argued.

4.1 The success of the objections

The objections on fine-calculation grounds are the most successful. Considering 
all the cases together since the establishment of the authority in 1998, the ACM 
lowered the amount of the fine for one or more undertakings after reconsideration 
in the objection phase in more than 40% of cases.26 This percentage is higher when 
analysing only the cases decided since 2010.27 The ACM lowered the fine for one 
or more undertaking in 8 of the 15 cases for which the objection procedure was 
followed. The reduction per undertaking varies, however, from a few thousand 

26 Inter alia in the following cases: Notaries Breda; Mobile operators; Bicycle manufacturers; Shrimps; 
Bovag; Home care Midden-Ijssel; Flour (for 7 of 15 companies); Insulating double glazing; Wmo Friesland; 

Laundries; Foreclosure auctions; Taxi transport Rijnmond / IJsselsteden; LHV.

27 The period analysed is 1 January 2010 to 1 January 2018.
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euros to a few million euros. The reasons for lowering the amount of the fine 
vary widely, but the majority of cases can be divided into 3 categories: wrong 
qualification of the infringement, wrong basis for the fine and disproportionately 
high fine. The first two categories concern reductions as a consequence of an 
amendment to the fine calculation. The first category concerns cases in which 
a change to the infringement’s qualification led to a reduction in the fine. In the 
Laundries case, the ACM followed the undertakings’ objections and the advisory 
committee’s advice that the qualification of their conduct as ‘very severe’ should 
be replaced by ‘severe’. As a result, the ACM decreased the severity factor and the 
fines from € 13,426,000 to € 9,398,000, from € 2,343,000 to € 1,640,000, from 
€ 2,143,000 to € 1,500,000 and from € 450,000 to € 159,000 respectively.28 The 
ACM also lowered the severity factor in the veterinary medicines cases (AUV and 
Aesculaap) and the national association of general practitioners (LHV). In the latter 
case, the fine was reduced from € 7.7 to 5.9 million.

The requalification of the offence and the amendment of the severity 
factor which occurred in LHV, AUV, Aesculaap and Laundries are examples of a 
reconsideration of the same facts. The wrong basis for the fine category includes 
cases where the amendment of the fining decision is based on newly received 
information.29 The ACM has to take new, relevant information into account based 
on the obligation to decide ex nunc in the objection procedure, which shows that 
the objection procedure is a form of extended decision making. For example, in 
Mobile Operators, the ACM lowered the mobile operators’ fines because the ACM 
had received new information from the undertakings which showed that the 
relevant turnovers were lower than expected, which justified lower fines. The fines 

28 The severity factor is a multiplication factor which is part of the fine calculation and can vary 
between 0 and 5 and varied between 0 and 3 before 2009. This factor’s value depends on the 
severity of the violation, divided into three categories: very severe, severe and less severe.

29 The wrong basis for the fine category also includes examples of reconsideration of the same 
facts. In Home Care Organisations Midden-IJssel and Insulating double glazing the fine was reduced 
because the undertakings’ objections convinced the ACM that the infringement’s duration was 
shorter than had been assumed in the original fining decision and therefore the turnover used 
for the fine calculation was reduced. In the first case the fines were reduced by € 183,000 and € 
642,000 respectively. In the second case, the reductions amounted € 626,000 and € 3,363,000.
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were reduced by € 372,000 for T-Mobile, € 1,508,000 for Telfort, € 1,602,000 for 
Orange, € 13,680,000 for Vodafone Libertel and € 18,370,000 for KPN Mobile.30

Fine reductions in the third category concerned the fine’s amendment after the 
calculation of the fine rather than the calculation of the fine itself. In Reading folders 
the ACM lowered the fine for 7 undertakings on the basis of the proportionality 
principle. The original fines for these 7 undertakings amounted to between € 
450,000 and € 583,000 and were reduced to € 125,000 for one undertaking and € 
250,000 for the other 6 undertakings.31

Objections on violation-finding grounds were successful in some cases, although 
much less successful than the objections on fine-calculation grounds. Taking all 
the cases together, the competition authority decided not to impose a fine on one 
or more undertakings after reconsideration in the objection procedure in 20% 
of cases.32 The main reasons for not imposing a fine include cases where the 
ACM concluded that it had insufficient evidence or had insufficient regard for 
the economic context in which the companies operated, often after the advisory 
committee had issued a similar advice. This percentage drops to 13% if only the 
cases since 2010 are considered. The undertakings followed the objection procedure 
in 15 of the 21 cases in that period and the ACM decided not to impose a fine on 
one or more undertakings in two cases.33 Caraat is a ‘recent’ example in which 
the ACM concluded it had insufficient evidence to prove the infringement after 
the advisory committee issued similar advice. The fines imposed amounted € 
1,343,000 and € 3,000,000.

The case of Nozema Services and Broadcast is an example of insufficient regard 
for the economic context. In November 2005, the ACM imposed a fine on these 
undertakings of over € 1 million. In response to the objections, the ACM withdrew 

30 New information on turnover also led to fine reduction in the Shrimp case, since the relevant 
turnovers were lower than had been assumed. The reduction varied from a few thousand to 
a few million euros. As in the other cases, the Swimming pool chlorine case shows that the ob-
jection procedure provides an opportunity for the undertakings to complete information that 
was omitted before. Breustedt Chemie provided its turnover numbers for the first time in the 
objection procedure, which led to a reduction in the fine to €1,016,000 from €1,440,000. The 
ACM had needed to estimate Breustedt Chemie’s turnover for the original fining decision.

31 The same occurred in Notaries of Breda: Following the advisory committee’s advice, the ACM 
decided to reduce the fine since the economic value of the municipality assignments were limited 
in relation to the notaries’ total incomes.

32 Cleaning industry (no fine for a number of companies); Nozema and broadcast; Shrimps (no fine 
for a number of companies); Caraat; Demolition companies (no fine for a number of companies).

33 The percentage would be higher if the fines imposed on natural persons would have been 
included in the research.
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the fines because the evidence from the investigations conducted could not sufficiently 
establish an agreement between Nozema and Broadcast which amounted to an 
appreciable restriction of competition. This finding was consistent with the developments 
in the case law at that time, which placed increasing demands on the competition 
authority to conduct research to demonstrate a restriction of competition.34

In some other cases the objection was only successful for some or only one 
of the undertakings involved. In Cleaning industry, for example, the fines for 3 
out of 4 undertakings were withdrawn because of insufficient evidence of their 
involvement. The same was done in the Shrimp case where the fine was withdrawn 
for 5 smaller shrimp dealers.

The ACM left the original decisions completely in place in 47% of cases.35 This 
percentage drops to 27% for the cases since 2010, although this counts for all 3 most 
recent cases. Objections on procedural grounds, such as alleged violation of access 
to evidence, were particularly unsuccessful. In many of the cases in which the ACM 
left the original decisions completely in place, the ACM left the decision in place 
with providing additional reasoning. The additional reasoning concerned various 
elements of the fining decisions, but common subjects included that the behaviour 
had the object and capability to restrict competition, and also elements of the fine 
calculation such as the severity factor and the turnover applied in fine calculation.

4.2 Reflection case-analysis in light of experiences

Previous sections showed that the objection procedure is and has been criticised 
harshly on the strength of the generally held belief among stakeholders that the 
objection decision does not depart from the original decision and that this explains 
the limited effectiveness of the objection procedure. The empirical comparison of 
the original decision and the decision on objection shows that this not completely 
justified. The ACM concluded that the objections were completely unfounded in 
only 4 out of 15 recent cases. In other words, the ACM decided not to impose a fine 
or to lower the amount of the fine in several decisions on objection. In addition, 
in some of the objections declared unfounded, the ACM provided additional 
reasoning, thereby changing the original decision, albeit that this is usually not 
beneficial for the undertaking. In sum, the assumption that the objection decision 
does not depart from the original decision is not fully justified.

34 CBb 7 december 2005, ECLI:NL:CBB:2005:AU8309 (Secon).
35 Examples include: G-star/ Secon; Texaco tankstations; Soletanche Bachy; Limburg construction com-

panies; Bencis; Garageboxes; Coldstores.
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However, the stakeholders’ claims are understandable and not entirely unjustified. 
We should bear in mind that this section considers any departure from the original 
decision following the objection procedure and therefore highlights the successful 
grounds for objection. Only one argument needs to succeed for a departure from 
the original decision to be counted. In practice, however, many elements of the 
fining decision, and sometimes all the available elements, are disputed during the 
objection procedure, with most arguments being unsuccessful. In general, the 
fined parties raised all three types of objections: procedural, violation-finding 
and fine-calculation grounds. Most of these arguments fail and do not lead to a 
change in the decision, which might give the practitioners the impression that 
the objection is not very effective. In addition, the fine-calculation objections are 
the most successful compared to the procedural and violation-finding objections, 
which generally have the least substantive impact. Moreover, the last 3 cases which 
followed the objection procedure were declared completely unfounded. Finally, 
there are additional aspects which contribute to the impression that the objection  
procedure is not very effective.

One example is the role that the advisory committee used to play in the objection 
procedure. According to the practitioners interviewed, the members of the BAC 
were highly qualified, reviewed the ACM’s decisions very critically and pointed 
out the decisions’ weaknesses and advised the ACM to revise them, which was all 
very positive for the fined undertakings. The practitioners noted that the ACM did 
not take the BAC’s advice very seriously and that they knew it would not influence 
ACM’s decision. Previous research, which included an empirical analysis of the 
BAC’s advice and the competition authority’s subsequent decisions between 1999 
and 2009, confirmed that the ACM rarely followed the BAC’s advice if it advised 
the ACM to adapt its decision (Jans en Outhuijse 2013).36 This research was not 
limited to cartel fining decisions, but the comparison of the original decisions 
and objection decisions for cartel cases from 2010 to 2018 shows a similar picture.

As seen in the abovementioned examples, there are cases in which the ACM 
changed its decision by following the advice of the BAC. The only decision in recent 
cases in which the BAC advice was fully adhered to by the final ACM decision is 

36 The analysis of 34 competition cases in the period 1999 to 2009 showed that the authority de-
parted, to a greater or lesser extent, from the BAC’s recommendation in 50% of the cases. In only 
9 of the 17 cases in which the ACM followed the recommendation, the ACM did this without 
any reservation at all. In the other 8 cases, it gave different and/or additional reasons for its 
decision on the objection. The authority followed the recommendation in all cases where the 
BAC advised declaring the objection unfounded. In other words, the authority only departed 
from the recommendation when the BAC advised that all or part of the objection should be 
declared well founded.
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Caraat, in which the BAC stated in rather strong terms that there was no violation 
of the cartel prohibition due to a misreading of certain clauses of the alleged 
non-compete agreement. In many other decisions, the BAC advice has seemed 
to instruct the ACM to ‘substantiate more elaborately’ certain weaknesses, legal 
or economic, in the analysis, which the ACM adhered to in some cases, resulting 
in a seemingly refined decision. The advisory committee however also fairly 
regularly recommended gathering more evidence or reducing the fine, which the 
ACM did not follow.37 The fact that the ACM did not follow that advice probably 
strengthened the practitioners’ impression that the objection is only effective to 
a limited extent.

5. The ability of the cartel objection procedure to resolve 
disputes

The objection procedure is intended as an easily accessible and informal procedure 
for resolving disputes. Following the objection procedure should prevent such 
disputes from resulting in lengthy, formal appeal procedures. In contrast to cartel 
cases, a large majority of the administrative disputes are settled in the objection 
procedure (Van Erp and Klein Haarhuis 2006; Marseille et al 2017; Van Ettekoven 
and Marseille 2017), albeit that the exact percentage differs per area of law and the 
organisation of the procedure: informal, formal without an advisory committee 
and formal with one (inter alia Herweijer and Lunsing 2011).

Several empirical studies have shown that the success of the procedure depends 
on the formality of the procedure: citizens who have followed an informal 
procedure appear to give higher average report grades than citizens who have gone 
through a formal procedure (Van der Velden et al. 2010; De Waard 2011; Van der 
Velden et al. 2011). In this context, an informal approach will more often cause a 
citizen to accept the outcome of the procedure even if the result is not in its favour, 
which can be explained by the theory of procedural justice (Herweijer and Lunsing 
2011). The informal approach mostly consists of civil servants seeking contact 
with the objectors from an open, interested and solution-oriented perspective to 

37 For example, in Home care organizations and Insulating double glazing, the ACM reduced the 
amount of the fine, while the BAC opined there was insufficient evidence to establish the in-
fringement, an opinion which the District Court Rotterdam later confirmed. Another example 
is the Foreclosure auction case. In this case, the BAC had already pointed out to the ACM that 
the causal connection between the joint enrolment and the cooperation in the mining phase 
established by the ACM required further substantiation. The TIAT subsequently concluded 
that the ACM had not provided sufficient evidence to qualify the alleged conduct as a single 
and continuous infringement and therefore to fine more than 70 real estate traders.
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determine what the problem is and hopefully to reach agreement with the citizen 
to solve the dispute in that way. In contrast to the formal approach in which the 
authority merely reviews the legality of the decision, the informal approach is 
a solution-oriented method. The informal approach is however not suitable for 
every dispute and depends on many factors, such as specific features of the area of 
law – for example whether the law provides discretion to the authority to agree on 
compromises – and the motive for the dispute (See inter alia Wever 2017).

Herweijer and Lunsing concluded in their meta-analysis of previous Dutch 
empirical studies that the success of the objection procedure, in the sense that the 
dispute was resolved, depends on the nature of the dispute, why the objection was 
made and how the procedure was organised, in the sense of whether the level of 
formality meets the first two points (Herweijer and Lunsing 2011). The authors 
distinguish 5 motives for objection: objections can arise from an information need, 
be a reaction to an administrative error, concern a complaint about the treatment 
the actor received from the authority, be the result of insufficient adaption of the 
application of the law to the specific situation or concern a fundamental dispute. 
An administrative error means that the decision is based on evidently incorrect 
assumptions which can easily be corrected by the authority after becoming aware of 
this mistake. This is a different situation to that where the background for lodging 
the objection is formed by a fundamental dispute. In the case of a fundamental 
dispute, the difference of opinion is not based on, for example, obvious wrongly 
established facts, but the dispute concerns the applicability or interpretation of 
facts or law and the official sees no possibility to meet the wishes of the citizen. 
The citizen is however also not willing to accept the decision and continues to 
object to the decision made. According to Herweijer and Lunsing, the treatment 
of each objection should be tailored to the nature of the objection and the nature 
of the objection has consequences for the possible success of the dispute resolution.

Herweijer and Lunsing state that an informal objection procedure is best suited 
for objections arising from information needs, an administrative error, a treatment 
issue or a lack of adaptation. In other words, a misunderstanding can be solved, an 
administrative error can be rectified, the air can be cleared in a treatment issue 
and adaption can be provided (See also Van Ettekoven and Marseille 2017). This 
is different in the case of a fundamental dispute. Only an intervention by a third 
party can offer a solution. It is possible that an objection advisory committee – or 
a court in the appeal stage – can convince the parties of a solution or finds an 
opportunity to enter into discussions with the parties. The authors conclude that 
objections concerning a fundamental dispute can best be dealt with in a quasi-
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judicial objection procedure, therefore a procedure with advice from an external 
objection advisory committee, and the other objections as informally as possible.

The analysis of the interviews, the objections and the decision on the objections 
show that these cartel disputes are fundamental in nature, sometimes combined 
with administrative errors or insufficient adaptation of the rule to the specific 
situation. As mentioned by the practitioners, the obvious errors, for example 
with regard to the calculation of the fine – such as using the wrong turnover, 
which was undiscussed in the preceding procedure – can be solved during the 
objection procedure. The grounds for objection are usually, however, not limited 
to these types of grounds and include procedural aspects, violation-finding aspects 
and fine-calculation aspects, which gives the impression that the nature of the 
dispute concerns a fundamental dispute. Within these grounds, the parties focus 
particularly on the interpretation and relevance of facts, arguing that the outcome 
of such a determination alters the finding of a violation, or the imposition of the 
fine, or the amount thereof. The grounds are not focussed on receiving better 
motivated decisions or finding a compromise. The fact that all or many elements 
of a fining decision are disputed indicates that the undertaking’s aim is to prevent 
the imposition of a fine and if that provides impossible, obtaining the largest fine 
reduction possible. The ACM is not willing to meet companies’ wishes in every 
case, for perfectly logical and well-grounded reasons in most cases. It could also be 
said that the authority actually does not have the discretion to adjust the decision 
in such a way that the interests of the objector are met, without harming other 
interests. For example, both the Dutch legislator and European actors specifically 
require the ACM to impose deterrent sanctions in case of cartel infringements (De 
Moor-Van Vugt and Widdershoven 2017, p. 275-285).38

In addition, the courts can and do give the companies what they are aiming 
for in the sense of large fine reductions or full annulments suggesting that more 
could be gained from litigation than would be conceded upfront by the competition 
authority. Previous research showed that undertakings are in general very 
successful in obtaining large fine reductions or full annulment fines during court 
proceedings, and additionally, appealing decisions has other financial benefits 

38 The legislator is requesting the authority to impose higher fines to increase deterrence. An 
example of this is the legislative bill which raised the maximum amount of cartel fines on the 1 
July 2016 from €450,000 to €900,000 or 10% of the annual turnover of the undertaking if the 
latter is higher. If the infringement lasted longer than two, three or four years, the maximum 
fine is raised to € 1.8, 2.7 or 3.6 million, respectively, or to 20, 30 or 40% of annual turnover. 
This amount can even be doubled for recidivists to the maximum of either € 7.2 million or 80% 
of annual turnover – whichever is higher.
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which incentivise undertakings to litigate (Outhuijse 2018). Challenging cartel 
fines in court prevents exclusion from future public tenders, delays follow-on 
damages claims and in the past also delayed the payment of the fine. In other 
words, challenging a decision has additional benefits for undertakings beyond the 
fine reductions. Although different studies in other areas than Dutch competition 
law showed the independent influence of procedural justice on the satisfaction 
of individuals with the decisions of administrative authorities and demonstrated 
that the improvement thereof can increase the acceptance of these decisions, this 
and previous studies show that Dutch cartel-enforcement practice would not 
benefit from this since this is not the type of factor which influences the decision 
to challenge the decision in court (Outhuijse 2018).

In conclusion, on the basis of previous empirical studies, Dutch cartel disputes 
seem to be simply unsuited to being solved in the objection procedure because 
of the nature of the dispute being a fundamental dispute and the incentives to 
challenge the fine in court. Reorganising the objection procedure, for example by 
decreasing its formality – which has been shown to be successful in other areas of 
law in several studies – would not increase the cartel objection procedure’s ability 
to resolve disputes.

6. Summary and concluding remarks

Companies fined for infringing the cartel prohibition are denied access to the 
courts until the ACM has reviewed its fining decision in the objection procedure. 
The general experience with this procedure is positive in areas other than cartel 
cases because its ability to solve disputes and therefore prevent high litigation rates. 
Several stakeholders have been negative about the functioning of this objection 
procedure in case of cartel fines, including because of its limited ability to resolve 
disputes and the costs and length of the procedure. In light of the discussions 
on the effectiveness of this objection procedure, this article analysed the ability 
of the cartel objection procedure to resolve disputes on basis of an analysis of 
the decisions on objection, as well as interviews with the parties involved in the 
objection procedure and a study of the relevant literature.

The interviews confirmed that neither of the parties involved are satisfied with 
the procedure. The practitioners have little confidence that their objections are 
effective in the sense of changing the ACM’s mind and as a consequence achieving 
more favourable decisions. They seem to measure effectiveness on the basis of 
the procedure’s outcome. The ACM officials’ dissatisfaction stems from the fact 
that the procedure repeats earlier decision-making steps and that the procedure is 
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only able to resolve the dispute or to narrow it to a limited extent. Both points of 
criticism have been recognised by academics and the legislator at various times. The 
case analysis, which included amongst others an analysis of the actual objections 
and their success by comparing the primary fining decisions with the decisions 
on objection, however showed that the practitioners’ and academics’ assumptions 
about the failure of the objections to obtain decisions which differ from the original 
decisions is not completely confirmed. In many cases, the original fining decision 
was changed and the fine was reduced.

The article ended by explaining the limited ability of the cartel objection 
procedure to resolve disputes on the basis of previous Dutch studies, which have 
shown that the success of the objection procedure, in the sense that the dispute 
was resolved, depends on the nature of the dispute, the reason that the objection 
is made and how the procedure is organised. The article demonstrated that 
the cartel fine dispute is fundamental in nature and simply not suited to being 
solved in the objection procedure. Although different studies in other areas than 
Dutch competition law showed the independent influence of procedural justice 
and demonstrated that the improvement thereof can increase the acceptance of 
these decisions, this study shows that Dutch cartel-enforcement practice would 
not benefit from this since this is not the type of factor which influences the 
decision to challenge the decision in court and therefore the percentage of litigation 
(Outhuijse 2018). Therefore, a reorganisation of the objection procedure, for 
example by decreasing its formality, will not increase the procedure’s dispute-
resolution effectiveness as long as the companies continue to be as successful in 
appealing their cases in court.

As some practitioners described, these findings contribute to the idea that the 
objection procedure could and should be abolished. Follow-up research should 
explore in greater detail whether this is wise and desirable. It should be seen, for 
example, what the exact consequences are of this decision, for example regarding 
benefits of the objection procedure other than dispute-resolution which will be 
lost as a consequence of abolishing the procedure (Jans and Outhuijse 2013) and 
whether and how other decision-making and dispute-resolution procedures should 
be adjusted to compensate for the loss of the objection procedure. Although rushing 
to conclusive advice in this discussion is tempting, an in-depth assessment of the 
desirability and positive and negative consequences of these options is needed to 
formulate sustainable solutions. This however goes beyond this article and requires 
follow-up research. 
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1. Introduction

Dutch enforcement of the European and Dutch cartel prohibition is characterized 
by high rates of litigation and successful litigation.1 Several studies have devoted 
attention to these phenomena, all unraveling parts of the puzzle as to how the 
occurrence of these percentages can be explained. These studies have established 
that the percentages of (further) appeals are significant,2 have set out the main 
grounds for successful appeals,3 showed that the first and second instance court 
regularly differ on how an individual case should be decided,4 have answered the 
question whether the Dutch trends of high proportions of (successful) litigation 
and the reasons for annulments can also be observed in the enforcement activities 
of other competition authorities,5 and questioned the stakeholders about the 
functioning of the administrative procedures6 and what motivates them to appeal 
the decisions in court7. On the basis of these studies, the phenomena and its scope 
could be established. Moreover, the factors influencing the rates of litigation 
were identified. The answer to the question of which factors influence the rate of 
successful litigation is missing in this body of literature. In other words, previous 
research showed high percentages of annulments of Dutch cartel fines and the main 
grounds for the annulments, but did not explain why the annulment of cartel fines 
in the Netherlands is a recurring phenomenon. This is important since the common 
assumption that the explanation of this phenomenon should merely be sought in 
the work of the competition authority is not confirmed by the analysis of cases, 
the discussions occurring between the two courts and the comparisons with the 
other Member States.8 Rather, a broad analysis of the factors influencing the high 

1 The terms cartel and anti-competitive agreements are in this contribution used as synonyms.
2 Annalies Outhuijse and Jan H. Jans, Judicial Review of Decisions of the Dutch Competition Authority, 

in Dirk Arts and others (eds), Mundi et Europae civis; Liber Amicorum Jacques Steenbergen 265-79 
(Larcier 2014); Annalies Outhuijse, Effective Public Enforcement of the Cartel Prohibition in the 

Netherlands: A Comparison of ACM Fining Decisions, District Court Judgments, and TIAT Judgments, 
in Anne Looijestijn-Clearie and others (eds), Boosting the Enforcement of EU Competition Law at 

Domestic Level, 26-52 (Cambridge Scholars 2017). Available at SSRN.
3 Outhuijse and Jans (n 2); Outhuijse (n 2).
4 Outhuijse (n 2).
5 Annalies Outhuijse, ‘Rates of challenged and annulled cartel fines in ten European Member 

States’, World Competition 42, no. 2 (2019): 1–34.
6 Annalies Outhuijse, ‘The effective public enforcement of cartels: perceptions on the functioning 

of the objection procedure and the reality’ (2018) 39 RdW 38-58.
7 Annalies Outhuijse, ‘The effective public enforcement of the prohibition of anti-competitive agree-

ments: Why do undertakings in the Netherlands appeal?’ (2018) 13 Competition Law Review 163-186.
8 Outhuijse (n 2); Outhuijse (n 5); Outhuijse (n 7).
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percentage of successful litigation is required, including the nature of competition 
law, in combination with specific characteristics of the cases, parties and court 
procedures, as done in the following sections.

The article is structured as follows. The article starts by setting out the 
percentages of annulments and reasons for annulments, as established in previous 
studies, in Section 2. Subsequently, Section 3 gives an initial insight into the 
theoretical framework of possible inf luencing factors, which is designed on 
the basis of relevant academic literature, and sets out the methodology used for 
evaluating these factors in the following sections. Section 4 discusses the individual 
factors, their assumed effect on basis of the literature and tests whether there 
are indications that they influence the high percentage of successful litigation 
in the Netherlands. The factors are assessed through several means, including a 
further analysis of the Dutch cartel practice, interviews with involved stakeholders 
and comparisons with other Member States and Dutch market supervisors, in 
order to evaluate whether the factors identified in the literature can explain the 
Dutch practice. Although the article clearly builds further on the previous studies, 
amongst others by applying the same methods, this article is the first publication 
in which factors influencing the rate of successful litigation are identified. Finally, 
in Section 5, the results regarding the influencing factors are combined and policy 
recommendations are made on the basis of the findings of this and previous studies.

The additional value of this research is two-fold. Firstly, as follows from the 
introduction, by explaining why the annulments in the Netherlands occur, this 
research provides the last puzzle piece for the work dedicated to explaining the 
high rates of (successful) litigation. The research, however, also has a broader 
relevance. One of the results of this study is the development of a theoretically 
grounded and widely applicable model which can be used to examine the factors 
influencing successful litigation rates, which is not only relevant to Dutch cartel 
fines, but also similar fines abroad. The model could be used for future studies, and 
would be particularly interesting for comparisons. It could, for example, be used 
to analyse why other European Member States are also experiencing high rates of 
annulments, while others are not. The addition to the existing studies is that the 
model combines the literature which focuses on case and party characteristics as 
determinants for successful appeals and the literature which focuses on the judicial 
decision-making process and the factors which influence this process. This study 
design permits statements about the influencing factors for successful litigation 
behaviour, without the risk of attributing effects to the case characteristics, while 
the explanation should actually have been sought in the court characteristics or 
vice versa. Concluding, in general, the research is of value because it can provide 

6
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greater insight into the relationship between several factors, such as the nature 
of the law and a procedure’s characteristics, and the rates of successful litigation.

2. Introduction to the Dutch annulments

After the inception of the Dutch competition authority in 1998, the first cartel fines 
were brought for judicial review before the Dutch courts in the early 2000s. Two 
studies by this author analysed District Court Rotterdam’s judgments between 1 
January 2003 and 1 January 2013, and the subsequent judgments which followed 
these at the Trade Industry and Appeal Tribunal (TIAT).9 Both studies found high 
rates of annulments – around 60% of the cases – which could be categorised into 
annulments for defects regarding fine imposition, fine calculation and reasonable 
time. The majority of the annulments fell into the ‘fine imposition’ category.10 The 
court concluded, in such cases, that the conditions for imposing a fine were not 
fulfilled for reasons such as insufficient evidence, insufficient economic analysis 
or insufficient reasoning. Concerning the ‘amount of the fine’ category, the court 
ruled that though a fine could be imposed the figure was excessive or wrongly 
calculated. The District Court Rotterdam and TIAT have held in various cases that 
the Authority for Consumers and Markets (ACM) used a wrong basis for the fine, 
misclassified the sanctioned conduct or imposed a disproportionately high fine.

A more recent study which analysed the case law from 1 January 2013 onwards 
shows that the percentage of annulments has definitely not decreased since 2013.11 
In contrast, the courts did not revise one or more fines in only 2 out of 18 cases.12 
A small majority of the recent annulments, 9 out of 16 cases, merely led to a fine 
reduction which was mostly based on a reduction of the severity factor which is one 
of the elements of fine calculation.13 The court concluded in 8 cases that the ACM 
could not impose fines because of insufficient evidence or insufficient economic 
analysis, which applied to all the undertakings which challenged the decision in 6 

9 Outhuijse and Jans (n 2); Outhuijse (n 2).
10 Outhuijse and Jans (n 2).
11 Outhuijse (n 7).
12 The cases Bencis and Prefab Garageboxes led to a full confirmation of the imposed fine: District 

Court Rotterdam 16 March 2017, ECLI:NL:RBROT:2017:1907 (Prefab Garageboxes); District 
Court Rotterdam 26 January 2017, ECLI:NL:RBROT:2017:631 (Bencis). Both cases are momen-
tarily under review at the TIAT.

13 See for examples Outhuijse (n 7). Examples include: District Court Rotterdam 26 Novem-
ber 2015, ECLI:NL:RBROT:2015:8610 (Demolition companies); District Court Rotterdam 
23 June 2016, ECLI:NL:RBROT:2016:4738 (Construction cases Limburg); CBb 14 July 2016,  
ECLI:NL:CBB:2016:184 (Flour).
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cases, and to one or some of the undertakings in 2 cases.14 In the case of insufficient 
economic analysis, the court concluded that it was not convinced that the behaviour 
was capable of restricting competition due to the companies’ market shares, the 
nature of the behaviour or other market specific circumstances.

The judgments show that the disagreement between the courts and the ACM in 
recent years concerns substantive points, since main grounds for the annulment of 
fines are insufficient evidence, insufficient regard for the economic context and the 
application of an incorrect severity factor. Previous studies showed the interesting 
observation that despite a general trend for the courts to impose lower fines, both 
courts also have discussions on the amount of factual and economic analysis needed 
and the appropriate fine in an individual case.15 In Dutch practice, there are several 
examples in which the TIAT fully annulled the fine on the basis of insufficient 
evidence, while the District Court Rotterdam merely reduced the fine; however, the 
reverse also occurred.16 The discussion which occurs among the courts indicates 
that it is too simplistic to conclude that the factors influencing the outcome of a 
case, and leading to an annulment, should merely be sought in the work of the 
competition authority. Rather, further research into the factors influencing the 
high percentage of annulments is required, as done in the following sections.

3. Methodology

Previous studies have identified factors which influence the outcome of cases and, 
consequently, the annulments of decisions. Existing literature either focuses on 
case and party characteristics as determinants for successful appeals, or on the 
process of judicial decision-making and factors which influence this process. Based 
on the literature, I have identified the following possible influencing factors for 
the existence of annulments, which will be discussed in greater detail in the next 
sections.

14 See for examples Outhuijse (n 7). Fine annulment for only part of the companies: Laundries and 
Flour. For all the appealing companies: Foreclosure Auctions; LHV; Taxi; Homecare Midden-Ijssel 
and Insulating double glazing; Cold stores.

15 Inter alia Outhuijse (n 2); Annalies Outhuijse, ‘Kroniek – Bestuurs- en civielrechtelijke recht-
spraak mededingingsrecht 2016’ (2017) SEW 199-210.

16 Outhuijse (n 2); Outhuijse (n 7). See inter alia the following recent cases: Foreclosure Auctions, 
Flour, Limburg construction sites. There are also examples in which the TIAT reduced the severity 
factor, while the District Court Rotterdam found the severity factor appropriate or the TIAT 
went for a further reduction of the severity factor than the District Court, see inter alia First 

year onion plants, Wmo Friesland, Demolition companies.

6
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Case and party perspective
• Nature of the case
• The number and scope of pleas
• Identity of the parties
• The height of the fine

Judicial perspective
• Clarity of the law
• Powers of review
• Expertise of the court
• Diverging views on competition law

These factors are developed from previous empirical and theoretical studies. The 
search for relevant literature began with competition law literature, specifically 
focused on cartel fines. However, due to limited literature in this area, this was 
supplemented with more general literature. Firstly, competition law literature exists 
which focuses on case and party characteristics as determinants for successful 
appeals regarding European Commission decisions. For instance, two studies 
of Carree, Günster and Schinkel analysed European Commission fines and the 
subsequent litigation thereof for the period 1957 to 2004. They distinguished 
factors which influence the rate of successful appeals, such as the number of pleas, 
the level of the fine, the number of judges, the length of the decision and whether 
it concerns an Article 101 or 102 case.17 Additionally, a more recent study by 
Hüschelrath and Smuda focused on the cartels fined by the European Commission 
between 2000 and 2012. They analysed the characteristics of undertakings which 
decided to file an appeal against European cartel decisions by comparing them 
with undertakings which did not, and assessed the characteristics of successful 
appellants.18 Furthermore, there is existing literature, in both competition law 
and generally, which focuses on the process of judicial decision-making and the 
factors which influence this process, such as clarity of the law, powers of review 
and expertise of the courts.

While most studies focus on either the case and party perspective or the judicial 
decision-making perspective, this study combines both perspectives in order to 

17 Andrea Günster, Martin Carree & Maarten Pieter Schinkel, A Statistical Analysis of Court of Appeal 

Rulings in European Antitrust Enforcement 1957-2004 (2010), <https://editorialexpress.com/cgibin/
conference/download.cgi?db_name=IIOC2008&paper_id=443>.

18 Kai Hüschelrath and Florian Smuda, ´ The Appeals Process in the European Commission’s 
Cartel Cases: An Empirical Assessment́  (2016) 13 Journal of Empirical Legal Studies 330.
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explain the reality as accurately as possible. Although the outcome of judgments 
evidently depends on case and party characteristics, as provided by the first 
perspective, we should bear in mind that the court procedure is not a mathematical 
formula which provides the same outcome every time the same factors are 
presented. Accordingly, as the second perspective describes, it is important to take 
into account that the judges are influenced by many factors other than the parties 
and their case. Therefore, both perspectives offer interesting findings which are 
indispensable for the research and will therefore be taken into account. The two 
perspectives are further broken down to (1) case features, including the nature of 
the case and the height of the fine; (2) the party features, including the scope and 
number of the pleas and identity of the parties; (3) the features of the law, including 
the clarity of the law; and (4) court characteristics, including powers of review, 
expertise of the courts and personal views on competition law. Before discussing 
why and how these identified factors are considered relevant, what they entail 
and whether in the employed methods supporting or rejecting indications are 
found regarding the influence on the Dutch rate of annulments, the methodology 
employed in the following sections requires further discussion.

In the following sections, the factors identified in the literature are discussed 
individually in eight separate sections, whereby each section follows the same 
pattern. Firstly, it is explained from which study the factor originates, why the 
identified factor is considered relevant, and thereby its definition, operationalisation 
and assumed influence. Subsequently, the effect found in the previous study is 
assessed to analyse whether supporting or contradictory evidence could be found 
of the influence of this factor in the context of the Netherlands. Finally, conclusions 
are drawn regarding the possible influence of the factors on the rate of successful 
litigation in cartel cases in the Netherlands. A total of four methods are employed 
to establish whether the factors influence the annulments: 1) a further analysis 
of Dutch enforcement practice; 2) interviews with the stakeholders involved; 
3) a comparison with other national competition authorities (NCAs); and 4) a 
comparison with four other Dutch market supervisors.

The analysis of the Dutch court judgments and the underlying documents is an 
important source when making statements about the influence of several factors, 
such as the number and scope of the pleas, the height of the fine and identity of the 
parties. The judgments and underlying documents are analysed from both courts, 
dating from 1998 to 1 January 2019, which consists of a total of 52 distinguishable 

6
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cartel cases.19 For a better understanding of the cases and processes leading to the 
judgments, this analysis was supplemented by attending court hearings in the period 
2016 – 2019 and analysing literature describing Dutch practice. Furthermore, 3 
ACM officials, 14 Dutch practitioners and judges from both courts were questioned 
regarding what – according to them – are influencing factors for the high rate of 
Dutch annulments.20 The interviews were complemented by organising expert 
meetings with members of the stakeholder groups, such as the District Court 
Rotterdam, TIAT and ACM, in which the most important research findings of this 
article were discussed. Thirdly, the practices of several other European Member 
States21 and 4 other Dutch market supervisors22 were analysed to receive indications 
about the influence of factors which are consistent among Dutch cartel cases, such 
as the powers of review, expertise of the court, diverging views and clarity of the 
law. Both types of enforcement systems have a few of the abovementioned factors 
in common with Dutch anti-cartel enforcement, while others are different. The 
foreign authorities enforce the same norms and impose comparable high fines 
through different procedures, while Dutch authorities enforce different norms 
in the same jurisdictional setting of decision-making and court procedures. The 
comparisons makes it possible to place the Dutch characteristics in perspective in 
order to analyse their possible relevance and influence.

This collection of methods is necessary to make statements about the influence 
of each of the factors identified in the literature. While for some factors only 

19 The cases are described more extensively in Jans and Outhuijse (n 2); Outhuijse (n 2); Outhuijse 
(n 7). The author recognises the limitations of merely reading court judgments, such as the fact 
that the judgment is a simplification of the dispute, which is one reason why other methods are 
applied to supplement these limitations.

20 See for the methods of selecting the interviewees and structuring the interviews Outhuijse (n 6) 
and Outhuijse (n 7). The judges were approached in a more informal setting and were selected 
on the basis of already existing contacts.

21 See Outhuijse (n 5) for the selection of Member States and the in-depth analysis.
22 For internal comparison, judicial review of the District Court Rotterdam and TIAT and the 

annulments rates for fines imposed for other market infringements by the ACM, the Nether-
lands Authority for the Financial Markets (AFM) and the Dutch National Bank (DNB) were 
analysed. These fines concern fines imposed by (1) the AFM and (2) the DNB under the Act on 

Financial Supervision and the ACM for infringements of (3) the Dutch Act on Enforcement of Con-

sumer Protection and (4) Telecommunications Act. These types of fines are chosen as comparison 
material because they bear interesting similarities with anti-cartel enforcement, namely that 
they also lead to high fines which are imposed on companies by independent authorities, also 
concern market supervision, have close connections with European law, represent only a limited 
number of decisions per year and are reviewed by the District Court Rotterdam and the TIAT. 
The period analysed for these authorities is 2012 – 2018.
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one method is available for making statements about the possible influence, for 
other factors all available methods could be used. No method is dominant. The 
methods complement each other and are all necessary to make statements about 
the influence of the individual factors. For example, while the analysis of Dutch 
practice on the basis of the court judgments is necessary for analysing the influence 
of the number of the pleas on the outcome of the case, the comparison with other 
Member States is necessary to get indications about the influence of the powers of 
review and the expertise of the courts. More information about which method was 
used for which factor can be found in the individual sections in which the factors 
are explained, operationalised and evaluated.

4. Evaluating the factors

This section evaluates the factors and their influence. As mentioned, each section 
follows the same pattern for the individual factors. After describing the factor, the 
effect established in the literature and its operationalisation, the analysis follows 
whether one or more methods provide indications for accepting or rejecting the 
influence of these factors within the Dutch context.

4.1 Party features

Number and scope of the pleas

One of the influencing factors mentioned by previous studies is the number and 

scope of the pleas.23 The scope of the pleas concerns whether the parties raise appeals 
against, for example, the finding of the violation or merely the fine calculation. 
This evidently has consequences for the case outcome, since courts will generally 
only review disputed elements. It is widely reported in literature, and specifically 
by Camesasca, that on the European level, appeals against cartel decisions of the 
Commission often aim at obtaining a fine reduction rather than annulment of the 
fine.24 Another example is provided by Sousa Ferro who noted in his 2015 study 
that, in analysis of 608 substantive annulments, defects regarding market definition 

23 Hüschelrath and Smuda (n 18); Günster, Carree and Schinkel (n 17).
24 Peter D. Camesasca and others, ‘Cartel Appeals to the Court of Justice: the Song of the Sirens?’ 

(2013) 4 Journal of European Competition Law & Practice 215; Richard Whish, Competition Law, 
272–273 (Oxford: OUP 2008); Damien Geradin and David Henry, ‘The EC Fining Policy for 
Violations of Competition Law: An Empirical Review of the commission Decisional Practice 
and the Community Courts’ Judgments’ (2005) 1 European Competition Journal 401.

6

Origineel document Annalies.indd   157 21-05-19   12:31



158

Chapter 6

was only raised in 134 cases which represents 22%.25 In conclusion, the hypothesis 
following from the literature entails that if pleas of the parties define the scope of 
the dispute and the courts will not ex officio review all parts of the decision, the 
scope of the pleas influence the outcome of the case and consequently the number 
and type of annulments.26

Regarding the number of pleas, Günster and others found “that the number 
of pleas in law positively affects the probability of partial annulment, but has a 
negative influence on that of complete annulment”.27 Hüschelrath and Smuda found 
that groups of companies which also requested fine annulment received larger fine 
reductions than those which only appealed for a fine reduction, supporting their 
hypothesis that the former case type is likely to have more substance.28 They also 
found that the number of different reasons raised by a group in an appeal has a 
highly significant positive effect on the probability of a successful appeal, but does 
not influence the size of the fine reduction granted. They argue that the higher 
the number of pleas, the higher the possibility that a decisive point will be brought 
forward.

In contrast to other Member States, Dutch administrative procedural law does 
not contain limited grounds of appeal.29 The undertaking fined can dispute the 
fining decision on all possible points – the qualification of the facts, the evidence 
for the infringement, the compliance with the relevant procedures, the amount of 
the fine and the interpretation of the law. The procedural limitation is, however, 
that the point should have been raised during the objection procedure if this was 

25 Miguel Sousa Ferro, ‘Judicial Review: Do European Courts Care About Market Definition?’ 
(2015) 6 Journal of European Competition Law & Practice 400.

26 See inter alia Fernando Castillo de la Torre and Eric Gippini Fournier, Evidence, Proof and 
Judicial Review in EU Competition Law (Edward Elgar Publishing 2017) 332-336.

27 Günster, Carree and Schinkel (n 17).
28 Hüschelrath and Smuda (n 18).
29 For example, Croatia has a limited number of appeal grounds: (1) misapplication or erroneous 

application of substantive provisions of competition law, (2) manifest errors in application of 
procedural provisions, (3) incorrect or incomplete facts of the case, and (4) inappropriate fine 
and other issues contained in the decisions of the Agency. Also other countries, for example 
Bulgaria and Italy, have a similar system. See inter alia Marco Botta and Alexandr Svetlicinii, 
‘The Right Of Fair Trial In Competition Law Proceedings: Quo Vadis The Courts Of The New 
EU Member States?’ in Paul Nihoul and Tadeusz Skoczny (eds), Procedural fairness in competition 

proceedings (Edward Elgar 2015) 276-308; European Commission, Pilot field study on the function-

ing of the national judicial systems for the application of competition law rules (2014); OECD, ‘Judicial 
Perspectives on Competition Law. Contribution from Italy.’ (2017).
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followed.30 The reading of the judgments shows that the pleas of the appealing 
party define the scope of the dispute and consequently the possible grounds for 
annulment.31 In other words, the courts will not ex officio review all parts of the 
decision which means that if a part of the fining decision is not disputed by the 
undertaking, the court assumes that this part is correct.32 There are exceptions to 
this; the courts, for example, review on their own motion whether the procedure’s 
duration was unreasonable in light of Article 6 European Convention of Human 
Rights (ECHR). Moreover, there are examples in which the courts discuss certain 
elements spontaneously. For example, the District Court Rotterdam discussed 
the appropriateness of the severity factor in the Wmo Friesland case, while the 
companies did not raise this point.33 The general rule is however that the pleas of 
the appealing party define the scope of the dispute, and therefore the factor of scope 

of the pleas as influencing factor is confirmed by the data and literature.
In Dutch practice, the undertakings raise pleas which are generally not focused 

on a limited part of the decision as is the case at the European level, for instance. 
Many elements of the fining decision, and sometimes all possible elements, are 
disputed during the court procedures.34 In aggregate, parties raised pleas (i) on 
procedural grounds, (ii) on violation-finding grounds, and (iii) on fine-calculation 
grounds. Procedural grounds would generally include an alleged violation of the 
right of defence and access to evidence. Concerning violation finding grounds, 
parties would argue, generally, that a) the alleged behaviour had not occurred or 
that there was insufficient evidence of its occurrence, b) there was no restriction 
by object, c) the economic analyses were faulty, since the alleged anticompetitive 
effects were not appreciable and the establishment the relevant market was flawed 

30 The objection procedure is a mandatory pre-trail procedure in which the administrative au-
thority has to completely review its original decision on the basis of the individual’s objections 
and can decide to confirm, amend or withdraw its decision. Pursuant to Dutch procedural rules, 
access to court is only available after following the objection procedure. See about the practice 
of this procedure in cartel cases: Outhuijse (n 6) 38-58; Jan H. Jans and Annalies Outhuijse, 
‘Advisory Objection Procedures in the Netherlands. A Case Study on its Usefulness in Dutch 
Competition Law’, in Suzanne Comtois and Kars J. de Graaf (eds) On Judicial and Quasi-judicial 

independence (Eleven Publishing 2013) 179-94.
31 See for more general literature about ex officio application of the law by the Dutch administrative 

judges: Dorien Brugman, Hoe komt de bestuursrechter tot zijn recht? (Boom Juridische Uitgevers 
2010) 223-232.

32 Ibid.
33 CBb 11 January 2017, ECLI:NL:CBB:2017:1 (Wmo Friesland).
34 See also Outhuijse (n 7). Although the number and type of pleas differ per case, in many cases, 

more than ten grounds of appeal are brought forward. In some extreme cases, the undertakings 
brought forward 38 grounds of appeals. See about the latter case Outhuijse (n 2).
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and so forth. Regarding fine calculation grounds, almost all the parties made 
arguments which concerned the period of the conduct, the severity calculations, 
proportionality and the existence of circumstances which could reduce the fine. 
Thus, what is more exception than the rule is that the appeal focuses on a certain 
element of the fining decision, such as the amount of the fine.35

Previous studies mentioned the number of pleas as a relevant factor and showed 
that filing many complaints reduces the chance of a complete annulment, but 
increases the chance of a fine reduction. These conclusions are not confirmed 
by the Dutch data. Firstly, as described in Section 2, there is a category of pleas 
that has a particular chance of success, namely insufficient evidence, insufficient 
regard for the economic context and the severity factor; in recent years, most of the 
annulments are limited to these pleas. As a result, reliance on those factors would 
be sufficient in most cases. In addition, the data do not show a relation between 
the number of pleas and the successfulness of the appeal.36 There are examples of 
cases in which there was only one ground of appeal and the case was successful. 
For example, in the Limburg construction cases, one ground was sufficient to receive 
a fine reduction from EUR 3 million to EUR 463,000.37 In addition, there are 
cases with limited grounds of appeal that were unsuccessful, such as Garage Boxes; 
however, there were also cases in which many different grounds are raised, none 
being successful for some companies, such as the Silver Onions case.38 In sum, the 
analysis rejects the number of pleas as an influencing factor to Dutch annulments.

35 Example: District Court Rotterdam 16 March 2017, ECLI:NL:RBROT:2017:1907 (Garage boxes).
36 Evidently, the reading of the judgments gives a limited picture since in the cases that were not 

successful all the raised arguments are discussed. It is precisely in those cases where there is 
no successful ground that it is clear how many grounds of appeal there were. For some of the 
successful cases it is however impossible to say what the number of pleas was, because one of the 
first grounds was successful and it is not clear how many other grounds there were. The order 
in which the grounds of appeal are discussed is namely a fixed sequence, first the procedural 
grounds are discussed, then the infringement-finding arguments and finally fine-calculations 
grounds. The court stops discussing the other grounds at the moment one of the grounds is 
successful. This limitation was partly supplemented by observation during court hearings.

37 CBb 8 May 2018, ECLI:NL:CBB:2018:141 (Limburg construction cases).
38 The existence of the large number of grounds of appeal is however not incomprehensible. In 

many cases, there a many companies involved with each own legal assistance with their own 
grounds of appeal. In addition, as described by previous research based on interviews with the 
Dutch practitioners, uncertainty exists which grounds will be successful. Outhuijse (n 7).
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Identity of the parties

The study of Hüschelrath and Smuda mentioned specific characteristics of the 
parties, such as being a ringleader, repeat offender or leniency applicant, as possible 
determinants for successful cases.39 They found that increased numbers of leniency 
applicants had no significant effect on the probability of a successful appeal. If the 
appeal is successful, the number of leniency applicants had a positive effect on the 
level of fine reduction granted. The authors suggest that if an error occurs, it is of 
a more severe nature, thereby justifying larger fine reductions. Secondly, they also 
found strong support for the finding that both ringleaders and repeat offenders 
obtain larger fine reductions than firms without those two characteristics. In 
conclusion, they identified that the identity of the parties matter.

In American studies, the success of parties was also distinguished for different 
types of parties. Coate found, as one of his main conclusions in his 1995 study, that 
the identity of the plaintiff affects the outcome of merger cases.40 Data from 50 
merger cases decided between 1982 and 1992 in the US showed that the Department 
of Justice had a success rate of 27% compared to the Federal Trade Commission 
and private parties, which had a success rate of over 60%.41 Coate suggests that 
the result could be partly explained by the type of cases the parties brought to the 
court, though the identity of the parties also seems to matter. He concludes that 
merger decisions appear to be driven by the economic merits of the cases, but the 
specific barrier or competitive effect findings seem to depend on the type of case 
and the identity of the plaintiff.

Other literature on this topic - focusing on areas other than competition law - 
goes a step further and tries to explain why certain parties are more successful than 
others. The well-known research programme ‘Who wins and loses in litigation, 
and why?’, which started with the research of Galanter in 1974, focuses on the 
relationship between party characteristics and being successful in court.42 An 
important characteristic used in this research is the difference between repeat 
players and one-shotters, and resource-rich and resource-poor parties. Many 

39 Hüschelrath and Smuda (n 18).
40 Malcolm B. Coate, Merger Analysis in the Courts (1995) 16 Managerial and Decision Economics 

581.
41 See in contrast for antitrust cases in which higher numbers are reported for the Department of 

Justice in earlier years: Richard A. Posner, A Statistical Study of Antitrust Enforcement (1970) 
The Journal of Law & Economics 365-419.

42 Marc Galanter, ‘Why the “Haves” Come out Ahead: Speculations on the Limits of Legal Change’ 
(1974) 9 Law & Society Review 95. See in general about the research programme: Frans L. Leeuw 
and Hans J.G. Schmeets, Empirical Legal Research (Edward Elgar 2016).
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studies followed Galanter’s research and duplicated the research for different 
countries, areas of law and times periods.43 The studies come to the conclusion that 
the repeat-players and resource-rich parties are more successful because they are 
familiar with the procedures and therefore know the rules of the ‘game’. Moreover, 
the institutional characteristics of courts favour the repeat players and those with 
access to better resources, such as the best lawyers. The government, which is the 
prototypical repeat-player, has extra advantages as the government makes the rules 
and is deemed to operate in the public interest.44

The studies combined are a source of inspiration for the hypothesis that the 
identity of the parties, more specifically being a repeat player or resource-rich party, 
might be relevant for explaining the high rate of annulments in the Netherlands. 
The repeat-player characteristic however does not relate to the companies in Dutch 
cartel cases, since only two companies have so far been accused of being a repeat-
offender; however, it does relate to the ACM employees and the practitioners 
involved.45

All stakeholders mentioned the identity of the parties as an influencing factor 
regarding the outcome of the case. Some of the practitioners mentioned that the 
individual ACM case handler, both in the decision-making procedure and the court 
procedure, can influence the quality of the case and the outcome of the procedure. 

43 Most of the studies concern the United States, although the Netherlands and United Kingdom 
are also included: Bahaar Hamzehzadeh, ‘Repeat Player vs. One-Shotter: Is Victory all that 
Obvious’ (2010) 6 Hastings Bus. L.J. 239; Donald J. Farole, ‘Reexamining Litigant Success in 
State Supreme Courts’ (1999) 33 Law & Society review 1043; Peter J. Van Koppen & Marijke 
Malsch, ‘Defendants and One-Shotters Win after All: Compliance with Court Decisions in Civil 
Cases’ (1991) 25 Law & Society review 803; Stanton Wheeler and others, ‘Do the Haves Come 
out Ahead - Winning and Losing in State Supreme Courts 1870-1970’ (1987) Law & Society 
review 403; Terence Dunworth & Joel Rogers, ‘Corporations in Court: Big Business Litigation 
in U.S. Federal Courts, 1971-1991’ (1996) 21 Law & Soc. Inquiry 497; Bert Niemeijer, ‘Galanter 
revisited: do the ‘haves’ (still) come out ahead?’, in Bernard Hubeau & Ashley Terlouw (eds), Legal 

aid in the low countries (Intersentia 2014) 85-102; Herbert Kritzer and Susan Sibley, In Litigation, Do 

the “Haves” Still Come Out Ahead? (Stanford University Press 2003); Stanton Wheeler and others, 
‘Do the haves come out ahead? Winning and losing in State supreme courts, 1870-1970’ (1987) 
21 Law & Society review 403; Burton M. Atkins, ‘Party capability theory as an explanation for 
intervention behaviour in the English Court of Appeal’ (1991) 35 American Journal of Political 
Science 881.

44 Niemeijer (n 43).
45 This is different on the European level as the research of William Kovacic and others showed:

William E. Kovacic, Robert C. Marshall and Michael J. Meurer, ‘Serial collusion by multi-product 
firms Journal of Antitrust Enforcement’ (2018) 6 Journal of Antitrust Enforcement 296–354. See 
also Wouter Wils, ‘Recidivism in EU Antitrust Enforcement: A Legal and Economic Analysis’ 
(2012) 35 World Competition.
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The ACM officials saw the professionalism of the practitioners as one of the 
relevant factors explaining the high number of annulments. They mentioned that 
the fined undertakings are generally large companies represented by experienced 
law firms which know exactly where to direct their arrows. Finally, one of the 
judges mentioned that both parties are represented by highly experienced lawyers 
which makes it a discussion between professionals.

The reading of the judgments confirms that the decisions address professional 
market parties which call in the assistance of highly qualified specialised lawyers 
and sometimes economic experts.46 The practitioners mostly come from law firms 
with large and expert competition teams. The ACM is generally represented during 
court hearings by at least two or more lawyers from its legal department, sometimes 
supplemented by economic expertise from within the organisation and, in older 
cases, the state attorney. Concluding, companies are generally represented by 
experienced practitioners and the ACM by experienced officials. When focusing 
on the element of being a repeat player, a distinction can be made between more 
and less experienced professionals, for example by more or less experience in 
assisting undertakings on whom cartel fines are imposed. There are practitioners 
who are specialised in competition law and have never assisted a company in court 
before and practitioners who, however quite exceptional, have already represented 
a company in 5 or 6 previous cases.47 The same applies to the ACM officials. The 
assumption which can be drawn from the abovementioned studies would be that 
more experienced practitioners and ACM officials would be more successful in 
winning their case.

The judgments do not show the pattern that more experienced practitioners 
and ACM officials, in the sense of being a repeat player, are more successful. There 
are cases which the most experienced ACM employees are involved, but the court 
nevertheless decides to annul the fine completely or reduce it significantly. The 
same is true for the practitioners; there are cases in which most experienced 
practitioners and economic professionals are involved, but the fine is not annulled 
or only reduced to a very limited extent. There are, however, also examples in 
which less experienced practitioners are involved and nevertheless the case results 
in a complete annulment. There are even cases in which some of the companies 

46 See also Jans and Outhuijse (n 30).
47 To illustrate, there are five lawyers who assisted companies on who were cartel fines imposed 

during court procedures for five or six times already while seven lawyers had experience of 
three cases and ten lawyers only had experience in one or two case(s) before.
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are not assisted by practitioners, but benefit from the grounds brought by other 
practitioners, such as the Floreclosure Auction case.48

Previous research suggested that the number of appellants and practitioners can 
make a difference because ‘a higher number of applicants joined together might 
exert more influence than a single firm, as jointly they invest more money, time and 
effort in practitioners, consultants and expertise than a single firm can’.49 However, 
this was neither confirmed in that research nor confirmed by the Dutch data. 
Although companies benefit from points raised by the practitioners representing 
the other undertakings in some cases50, the data do not show a general trend that 
undertakings are more likely to succeed if the companies are represented by a 
strong army of practitioners.51

As Coate found in his study, the influence of the practitioners and their 
experience probably depends on the nature of the case. One can imagine that the 
help professionals render is not very influential in cases of a clear error, but there is 
also nothing that professionals can do in cases where no errors are made. It seems 
that experience is most influential in ‘grey’ areas where there is room for discussion 
and the courts need to be convinced that there is reasonable doubt or persuaded 
to arrive at alternative views from those the competition authority proposed. In 
Dutch practice, examples are visible in which the practitioners created reasonable 
doubt about the correctness of the relevant market, which was probably not possible 
without substantiation by an economic expert’s report obtained by the undertaking 
and the practitioner. In cases like this, professionalism can be influential since 
the court would probably not have been convinced of an error in the decision had 
the undertaking not been represented by a highly professional team. There are 
indications of the relevance of this factor to be drawn from the private enforcement 
of stand-alone cartel cases. The case law showed examples in which companies 
were represented by practitioners who hardly had experience with competition 
law and did not seem to know which grounds should have been brought forward 
and in which way, therefore losing the cases unnecessarily. It is also reasonable 

48 CBb 3 July 2017, ECLI:NL:CBB:2017:204 (Foreclosure auctions). See Annalies Outhuijse and Jaap 
J.A. Waverijn, case note Foreclosure auctions, AB 2017/34. Not all jurisdictions have the rule 
that companies can benefit from points raised by the practitioners representing the other un-
dertakings. See for the European Union: Castillo de la Torre and Gippini Fournier (n 26).

49 Günster, Carree and Schinkel (n 17); see also Richard Startz and Albert Yoon, Litigant Re-
sources and the Evolution of Legal Precedent (2009), available at SSRN: <https://ssrn.com/
abstract=1475350>.

50 See, for example, Foreclosure Auctions. CBb 3 July 2017, ECLI:NL:CBB:2017:204 (Foreclosure 

auctions).
51 See, for example, Flour. CBb 14 July 2016, ECLI:NL:CBB:2016:184 and 187 (Flour).
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to expect that the influence of the parties’ professionalism depends on powers of 
review of the judiciary, namely whether it is sufficient to raise a certain point and 
hope that the judge will pick up on it or whether alternative arguments have to be 
provided, such as with regard to the relevant market, to convince the court that 
there are reasonable doubts about the correctness of the decision on that point.

In sum, companies are generally represented by experienced practitioners and 
the ACM by experienced officials. Therefore, the difference in influence between 
professional and not professional is not measurable. A distinction can however 
be made on basis between more and less experienced professionals, by focusing 
on the number of previous cartel fine cases done. The conclusion is that cases 
exist in which the team and its professionalism make a difference, but it does not 
seem influential in all cases. The data indicate that the influence will depend on 
other factors, such as the nature of the case. The influence of this factor is neither 
completely accepted nor completely rejected. This single factor is definitely not 
decisive, but it could strengthen the effect of other factors, and in combination 
with several other factors, such as the nature of the case, yield an annulment.52

4.2 Case features

Complexity of the case

The authors in previous studies analysed the relation between the complexity 
of the case and the outcome of the court procedure.53 They noted that although 
competition law cases can in general been seen as complex, the complexity differs 
per case and one case can have more substance and raise more legal and factual 
questions than the other. The latter also suggests that more complex cases have 
more elements to challenge and are more eligible for annulments.

Günster and others distinguished types of economic conduct; they, for example, 
distinguished between cartels and abuse of dominance and between horizontal and 
vertical cases for the former.54 They concluded that cases which are characterised by 
horizontal agreements and abuse of dominance less often receive partial annulment 
in contrast to vertical infringements. Within one type of economic conduct, 
Günster and others used multiple factors as measures for the complexity of a case, 

52 This does not however mean that an experienced lawyer is not needed, since great knowledge 
of competition law and previous cases are beneficial in other cases, and competition law is not 
an area which you learn overnight.

53 Günster, Carree and Schinkel (n 17).
54 Ibid.
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namely the number of judges, the length of the court judgment and the length of 
the Commission’s decision. The underlying assumption was that if the conduct is 
complex, the Commission would use more text to defend its decision, more judges 
would be appointed to review the case and the judges would use more wording 
to arrive at their final conclusion. They found that the number of judges have a 
positive impact on the number of accepted complaints. Consequently, the court 
cases in which the number of judges is high are more likely to achieve complete 
annulment or considerable fine reduction. In addition, they concluded that the 
likelihood of a decision being partially annulled increases with the length of the 
judgment. The exact reverse holds for cases in which the Commission went to great 
lengths, in terms of recitals, to justify its decision, which is evidently also one of 
the case factors. Although the number of judges is not a possible measure in the 
Netherlands, and the length of the decision and the judgment does not seem the 
best measure either, as recognised by Günster and others, the nature of the cases 
and their complexity is a possible relevant factor.55

As described by the stakeholders, but as also follows from the literature, cartel 
decisions are, in general, regarded as complex decisions based on open norms, 
strongly casuistic in nature and can require complex factual, legal and economic 
analyses.56 Moreover, cartel fines contain many elements which can be discussed 
and on which an annulment could be based. In connection to these elements, 
there are many standards the competition authority has to comply with in order 
to justifiably carry out its task and impose a cartel fine. These include establishing 
in its decision the evidence for the alleged behaviour, explaining why the alleged 
behaviour entails an infringement which falls under the scope of the prohibition, 
and setting out how the fine is calculated and why it is justified. The overall 
complexity of establishing cartel fines could easily lead to erroneous decision and 
thus lead to annulments in court. Previous research showed that the Dutch ACM is 
not alone in experiencing large proportions of annulments.57 Courts in researched 
jurisdictions (Belgium, Bulgaria, Croatia, Finland, France, Italy, Sweden and the 

55 Ibid.
56 Inter alia Mark Biesheuvel and others, Van ordening naar marktwerking; Kanttekeningen bij 

het ontwerp-mededingingswet; preadvies voor de Vereeniging ‘Handelsrecht’ en de Vereniging 
voor Mededingingsrecht (1996) 121; Laraine Laudati, ‘The European Commission as Regulator: 
The Uncertain Pursuit of the Competitive Market’ in Giandomenico Majone (ed.), Regulating 
Europe (Routledge 1996); Fernando Castillo de la Torre, ‘Evidence, Proof and Judicial Review 
in Cartel Cases’ (2009) 32 World Competition 505–578.

57 Outhuijse (n 5).
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United Kingdom) also regularly conclude that fines should be annulled due to, for 
instance, errors in establishing an infringement or calculating the fine.58

As described by literature but as also shown by the comparison with the other 
Member States, cartels take many different forms and are concealed in all sorts of 
ways and the ease in complying with the standards depends on the complexity of 
the case, including the kind of behaviour, the scale on which the behaviour took 
place and the nature of the available evidence. The stakeholders also mentioned that 
for the Dutch practice, the complexity of a particular case influences the quality of 
the individual decisions. The most recent Dutch cartel cases all concern horizontal 
cartels, but distinctions can be made concerning whether a case can be regarded 
as a clear-cut cartel, such as market sharing between all available competitors, or 
is more complex and raises more legal and factual questions. The practitioners 
described a number of cases, which involved very standard cartels with clear facts 
and circumstances which are deemed prima facie unlawful, and the quality of 
those fining decisions was described as decent. Somewhat more complex cases, 
where the ACM sought to find new approaches and had to devise new theories, 
were described as of lower quality.59 In particular, the analysis of the market was 
viewed as one of the elements which could be improved in those cases. A proper 
sense of the market in which the infringement occurred, understanding how the 
market works, what the relationships are between buyers and suppliers, and how 
the companies compete was felt to be missing in some decisions, according to the 
practitioners. The ACM was described as quickly arriving at the conclusion that 
the conduct harms competition, but the theory of harm, in the sense of explaining 
how this behaviour was capable of restricting competition, was viewed as flawed. 
In some cases, such as Silver Onions and Flour, this was not a critical point, since 
it was more a clear-cut cartel and it was clear what the market was and how it 
functioned. The practitioners also noted that many of the cartel cases enforced 
by the ACM are not straightforward and acknowledged that competition law is 
a difficult area of law and mistakes are easily made, also by other actors, such as 
other practitioners and the judges.

58 Ibid. The study shows differences in number and type of annulled decisions. While annulments 
are mostly limited to fine reductions in the United Kingdom and France, Bulgaria is one of the 
few countries in which the courts did not reduce fines but only completely annulled them. The 
other countries (Italy, Sweden and Finland) have combinations of fine reductions and complete 
annulments.

59 For example, some cases concerned cover-pricing. For those cases, as is discussed in the litera-
ture, the question was whether this can be qualified as an object restriction: Andreas Stephan 
and Morten Hviid, ‘Cover Pricing and the Overreach of ‘Object’ Liability under Article 101 
TFEU’ (2015) 38 World Competition 507–526.

6

Origineel document Annalies.indd   167 21-05-19   12:31



168

Chapter 6

The interviews, judgments and comparisons support the assumption that the 
complexity of the case influences the number of annulments which concerns both 
the individual cases and cartel cases in general. In addition, Dutch national features, 
such as the burden and standard of proof, make it more difficult for the competition 
authority to impose a cartel fine.60 The influence of the complexity of the case with 
regard to the number of annulments namely also depends on the fact whether the 
competition authority has the burden of proof, whether the authority can rely on 
legal presumptions for cartel infringements and what the standard of proof is. The 
fact that the Dutch authority cannot rely on presumptions, has the burden of proof 
and has to comply with a high standard, which is not the case in all Member States, 
makes the cases more complex for the ACM.61

In the majority of European Member States, the burden of proof is on the 
company which has to show an error in the decision of the NCA.62 In the Dutch 
practice, the ACM has the burden of proof for the elements of the fining decision 
which form the major grounds for annulment. Although the appealing company 
has the burden of proof of the facts it alleges, it is sufficient for the undertaking 
to establish reasonable doubt about the accuracy of the decision regarding to 
this element. This differs for the other grounds for appeal, which rarely lead to 
annulments, such as infringement of the right to defence.

In general, the Dutch courts set high standards for the authority with regard 
to the elements mentioned. For example, with regard to the economic context, it 
is not sufficient for the competition authority to rely on the presumption that a 
certain kind of conduct is capable of restricting competition. The courts require the 
authority to establish that the specific conduct was actually capable of restricting 
competition. Both courts clearly reject a formalistic application of competition 

60 Maria João Melícias, ‘‘Did They Do It?’ The Interplay between the Standard of Proof and the 
Presumption of Innocence in EU Cartel Investigations’ (2012) 35 World Competition 471–509; 
Castillo de la Torre and Gippini Fournier (n 26); Castillo de la Torre (n 56).

61 For example, the standard of proof differs per Member State, both on paper and in practice. In 
certain cases, it can conceivably make a difference whether the standard of proof entails ‘the 
unfettered evaluation of evidence’, ‘the balance of probabilities’ or ‘an error in fact and law’. The 
balance of probabilities is for example the standard of proof used in the United Kingdom, while 
in Romania and Spain an error in fact and law should be proved by the undertaking. European 
Commission (n 29).

62 European Commission (n 29). For infringements of the European cartel prohibition, Article 2 
Regulation 1/2003 stipulates that ‘the burden of proving an infringement of Article 81(1) or of 
Article 82 of the Treaty shall rest on the party or the authority alleging the infringement’. See 
in general about burden and standard of proof on the European level: Castillo de la Torre and 
Gippini Fournier (n 26).
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law.63 The authority should examine the legal and economic context in which 
the company operates and not base its analysis on models and assumptions.64 
Research shows that this is different for other national competition authorities.65 As 
described by the OECD, competition enforcement currently consists of two modes 
of analysis with regard to economic evidence.66 On the one hand, agencies and 
courts are supposed to pursue detailed market analyses to assess whether specific 
conduct is anticompetitive. On the other hand, there are rules concerning certain 
forms of behaviour which are presumed to be anticompetitive and dispense with 
market analysis.67 The Netherlands clearly follows the first described type.

In sum, cartel cases are, in general, complex; for many elements of the fining 
decisions, the competition authority has to comply with high standards which can 
easily lead to erroneous decisions and, in some cases, the ACM did not meet those 
standards which led to annulments. The data support the assumption that the 
complexity of the case influences the number of annulments which concerns both 
the individual cases and cartel cases in general. In addition, Dutch national features, 
such as the burden and standard of proof and the fact that the authority may not 
rely on presumptions, make it more difficult for the ACM to impose a cartel fine.

Height of the fine

A specific characteristic of competition law fines is the height of the fines. The fines 
are much higher than in most areas of law and are also increasing, as reported in 

63 See Annetje Ottow, ‘Observations on Economic Proof in Economic Cases’, in Oda Essens and 
others, National Courts and the Standard of Review in Competition Law and Economic Regulation, 
(European law publishing 2009).

64 For more general literature: Rein Wesseling and Marc van der Woude, ‘The Lawfulness and 
Acceptability of Enforcement of European Cartel Law’ (2012) 35 World Competition 573–598.

65 OECD, Safe Harbours and Legal Presumptions in Competition Law (2017) DAF/COMP(2017)9; An-
tonio E. Bernardo, Eric Talley and Ivo Welch, ‘A Theory of Legal Presumptions’ (2000) 16 
Journal of Law, Economics, & Organization 1-49. See also about legal presumptions David 
Bailey, ‘Presumptions in EU competition law’ (2010) 31 European Competition Law Review, 
362; Cyril Ritter, ‘Presumptions in EU Competition Law’ (2018) 6 Journal of Antitrust En-
forcement 89–212; Cristina Volpin, ‘The ball is in your court: Evidential burden of proof and 
the proof-proximity principle in EU competition law’ (2014) 5 Common Market Law Review 
1159-1185; Steven C. Salop, ‘An Enquiry Meet for the Case: Decision Theory, Presumptions, 
and Evidentiary Burdens in Formulating Antitrust Legal Standards’ (2017) Georgetown Law 
Faculty Publications, <https://scholarship.law.georgetown.edu/facpub/2007>; Steven C Salop, 
‘Decision Theory and Antitrust Rules’ (1999) 67 Antitrust Law Journal 41.

66 OECD (n 65).
67 Ibid.
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the literature.68 The level of fines is identified as an influencing factor for successful 
appeals.69 Günster and others concluded that the higher the fine is, the greater the 
likelihood of a partial annulment and an accepted complaint, and the larger the fine 
reduction. Hüschelrath and Smuda also provide strong evidential support for their 
hypothesis that the higher the final fine, the larger the fine reduction resulting 
from the appeals process. The idea is that, if the authority fines excessively, these 
fines become an easy target for the appellants.

The factor ‘height of the fine’ is not confirmed by the Dutch data. No pattern 
could be detected between the amount of the fine and the presence or absence 
of either a fine reduction nor a complete annulment. There are cases in which 
significant fines, significant compared to fines in other cases, are not reduced while 
requested for by the companies, such as the Flour case. The ACM imposed fines of 
respectively EUR 9, 12 and 22 million but both the District Court and the TIAT 
did not reduce the fine.70 In contrast, in cases in which the fine was much smaller, 
such as in Demolition companies, the TIAT did reduce the originally imposed fines of 
EUR 69,000, 56,000 and 17,000.71 The same is true for the Foreclosure Auction case.72 
Also, within the cases, there is no pattern that the higher fines are annulled and the 
lower fines are confirmed, as illustrated by the Laundries case and the Flour case.

The judgments indicate that the courts are not influenced by the absolute 
amount of the fine, but whether it is correct or excessive in the individual case. The 
courts mainly focus in their review on the calculation of the fine, in particular on 
the severity factor, instead on the absolute amount resulting from the calculation. 
In the analysis of the Dutch and foreign cases, there is the general trend that the 

68 Inter alia Wouter Wils, ‘The Increased Level of EU Antitrust Fines, Judicial Review, and the 
European Convention on Human Rights’ (2009) 33 World Competition: Law and Economics 
Review; Damien Geradin and Katarzyna Sadrak, The EU Competition Law Fining System: A 
Quantitative Review of the Commission Decisions between 2000 and 2017 (2017) TILEC Dis-
cussion Paper No. 2017-018 available at SSRN <https://ssrn.com/abstract=2958317>; Outhuijse 
(n 2). The proposal of the ECN+ Directive also explicitly mentions that is that action should 
be taken to guarantee that NCAs can impose deterrent fines on companies. See Proposal for a 
directive of the European Parliament and of the Council to empower the competition authorities 
of the Member States to be more effective enforcers and to ensure the proper functioning of 
the internal market, COM (2017)0142 final, 23.

69 Hüschelrath and Smuda (n 18); Günster, Carree & Schinkel (n 17).
70 District Court Rotterdam 17 July 2014, ECLI:NL:RBROT:2014:5830; ECLI:NL:R-

BROT:2014:5849, ECLI:NL:RBROT:2014:5884; CBb 14 July 2016, ECLI:NL:CBB:2016:185, 
ECLI:NL:CBB:2016:186, ECLI:NL:CBB:2016:188.

71 CBb 12 October 2017, ECLI:NL:CBB:2017:325 (Demolition companies).
72 CBb 3 July 2017, ECLI:NL:CBB:2017:204 (Foreclosure Auctions).
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courts lower the fines imposed or proposed by the competition authority.73 It does 
not, however, mean that, in each case in which high fines are imposed, there is a 
large probability that the fine will be lowered because this depends on many factors 
including the market, the type of company, the type of behaviour and the view 
of the courts regarding high fines. The latter is important since the comparison 
with other countries showed a general trend of courts imposing lower fines than 
the authority, but also showed that the German courts, for example, do not have a 
problem with the high fines and actually increased the fines in certain cases, while 
fines of more than a hundred million Euros are not uncommon in Germany.74 
Therefore, the height of the fine as a influencing factor is rejected on basis of this 
data.

4.3 Law features

Clarity of the law

Various studies mention the clarity of the law as an influencing factor for the 
outcome of a case which should be interpreted broadly and extends to legislation, 
policy rules and case law.75 In determining the outcome of a case, judges are 
constrained by the grammatical meaning of the law.76 However, the constraints 
imposed by the law differ per area of law. In some instances, the language of the 
law is fairly precise and so provides indications for a correct answer to be provided 
to the legal question and thus limits judicial discretion. In other cases, the law as a 
collection of words is imprecise and does not systematically provide a single correct 
answer to the questions raised and consequently does not provide much constraint 
on judicial decision-making. The clarity of the law however does not only depend 

73 Outhuijse (n 5).
74 See in more extent about this Outhuijse (n 7) & Outhuijse (n 5)
75 Giuseppe Dari-Mattiacci and Bruno Deffains, ‘Uncertainty of Law and the Legal Process’ (2007) 

163 Journal of Institutional and Theoretical Economics 627-656; William M. Landes and Rich-
ard A. Posner, ‘Legal Precedent: A Theoretical and Empirical Analysis’ (1976) NBER Working 
Paper No. w0146 <https://ssrn.com/abstract=260335>; Richard A. Posner, ’An Economic Ap-
proach to Legal Procedure and Judicial Administration’ (1973) 2 Journal of Legal Studies 399-
458.

76 C.K. Rowland and Robert A. Carp, Politics and judgments in federal district courts (University Press 
of Kansas 1996) Michael Heise, ‘The Past, Present, and Future of Empirical Legal Scholarship: 
Judicial Decision Making and the New Empiricism’ (2002) Cornell Law Faculty Publications; 
Jack Knight, ‘Are Empiricists Asking the Right Questions about Judicial Decisionmaking?’ 
(2009) 58 Duke Law Journal 1531-1556 and studies mentioned there regarding the legal model 
explaining judicial decision-making.
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on the wording of the norms, but also whether the objectives underlying the law 
are clear and whether a stable interpretative framework could achieved by years 
of jurisprudence or policy guidelines, which is capable of being adapted to all the 
eventualities.77

The extensive body of literature discussing the ambiguity of competition law, 
including the content and scope of the norms, the objectives of competition law, 
the function of competition enforcement and the role of economic analysis in 
competition policy, suggests that the clarity of the substantial law is a relevant 
factor for the judicial decision-making and possibly the annulments in Dutch cartel 
cases.78

The interviews held with the stakeholders support the importance of this factor 
since it has been recurrently mentioned. As ACM officials have described it, the 
area of law is not black-and-white. It provides room for discussion about whether 
the authority has weighed certain aspects correctly. There is considerable debate 
possible about the violation and, more specifically, the qualification of the facts. 
In addition, the penalty guidelines provide guidance for the calculation of fines, 
but do not prescribe how certain facts should be valued. Furthermore, European 
and national judgments provide direction and result in a clarification of standards; 
however, they are limited in so far that the outcome is confined to the specific 
characteristics of a case. Consequently, each new case gives rise to a fresh debate.

According to the officials, the standards are much more concrete in some other 
areas of law. While by comparison there is still room for some discussion about 

77 Inter alia Dari-Mattiacci and Deffains (n 75).
78 Inter alia Pablo Ibáñez Colomo and Alfsonso Lamadrid, ‘On the Notion of Restriction of Com-

petition: What We Know and What We Don’t Know We Know’, in: Damien Gerard, Massimo 
Merola and Bernd Meyring (eds), The Notion of Restriction of Competition: Revisiting the Foun-

dations of Antitrust Enforcement in Europe (Bruylant 2017); Pablo Ibáñez Colomo, ‘What’s with 
this obsession with the objectives of EU competition law?’ (Chilling Competition September 
2015); Pablo Ibáñez Colomo, ‘Forget about consumer welfare: it’s the law vs discretion divide 
that will mark the future of competition law’ (Chilling Competition September 2018); William 
E. Kovacic, ‘Identifying Anticompetitive Agreements in the United States and the European 
Union: Developing a Coherent Antitrust Analytical Framework’ (2017) 1(1) GW Law Faculty 
Publications 12; Svend Albaek, ‘Consumer Welfare in EU Competition Policy’, in C Heide-jør-
gensen and C Bergqvist (eds), Aims and Values in Competition Law (DJØF Publishing 2013) 67; 
Damien Gerardin and Nicolas Petit, Judicial Review in European Union Competition Law: A 
Quantitative and Qualitative Assessment (2010) TILEC Discussion Paper No. 2011-008, avail-
able at SSRN: https://ssrn.com/abstract=1698342; Kai Hüschelrath, ‘The Costs and Benefits of 
Antitrust Enforcement: Identification and Measurement’ (2012) 35 World Competition 121–163; 
Christopher J.S. Hodges, ‘European Competition Enforcement Policy: Integrating Restitution 
and Behaviour Control’ (2011) 34 World Competition 383–396.
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how certain concepts should be understood in other areas, there is less ambiguity 
when compared with cartel cases. An interesting point the officials raised is that 
this state of affairs does not appear to be improving:

Ten years ago, we were talking about this and in ten years’ time that will probably 

still be the case. After all, it is not black and white. It is not a kind of mathematical 

formula that we are working on. You always have debate.
79

As already mentioned, the practitioners further stated that many of the Dutch 
cartel cases are not straightforward and acknowledged that competition law is 
a difficult area of law, where mistakes are easily made.80 In addition, some noted 
that cartel fines contain aspects about which the law is unclear and discussion is 
possible. According to their view, it is possible to have a reasonable view about 
the qualification of the facts in light of the law, which is not necessarily the only 
correct one. As described by one of the practitioners:

Cartel cases consist of extensive files with many elements which can be disputed, and 

for some elements, it simply comes down to the question of how you interpret them.

The judges also mentioned the fact that the law consists of open norms and the 
cases largely differ from one another and are based on complex facts which had 
not been previously reviewed as factors which influence the discussion between 
the courts and the ACM, and in-between the courts themselves.

The open norms and casuistic nature of these cases easily lead to mistakes and 

differences of opinion.

The analysis of Dutch judgments confirms the findings of the interviews: Certain 
elements are open for discussion and no single answer is necessarily the correct 
one. This does not count for all cases however. Whether an element leaving room 
for discussion arises depends on the nature and complexity of the infringement 
and whether the law – which should be interpreted broadly and thus also includes 
policy guidelines and European and national case law – provides an answer to the 
specific question.

79 Own translation.
80 See about the role of the advisory committee in Dutch cartel procedures Jans and Outhuijse (n 

30); Outhuijse (n 6).
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Dutch cartel fines are based on the national cartel prohibition (Article 6 Dutch 
Competition Act), sometimes read with its European counterpart (Article 101 
TFEU). Article 6(1) Dutch Competition Act reads:

Agreements between undertakings, decisions by associations of undertakings and 

concerted practices of undertakings, which may affect or have as their object the 

prevention, restriction or distortion of competition on the Dutch market or any part 

thereof, are prohibited.

As the prohibition shows, the legislator found inspiration in the European 
prohibition, with an important difference in the scope of application of the 
two prohibitions. Both prohibitions contain abstract wording which gives little 
guidance on how a specific case should be solved with regard to all the individual 
elements within a decision. European case law, as well as Commission decisions and 
policy guidelines, provide an important source of information for national practice 
with regard to the interpretation and application of the open standards contained 
in the competition law provisions.81 The Explanatory Memorandum of the Dutch 
Competition Act also explicitly mentions that the legislator envisaged that Dutch 
actors would align as much as possible with the European Commission’s decision-
making practice and the CJEU’s case law for the interpretation and application of 
the Dutch prohibition.82 The definition provisions at the beginning of the Dutch 
competition act also explicitly refer to Article 101 TFEU to explain certain terms, 
such as ‘agreement’ and ‘concerted practices’.83 In practice, the District Court of 
Rotterdam and the TIAT regularly cite European case law, as well as Commission 
decisions and policy guidelines, in their rulings when it comes to the interpretation 
of the national prohibition, but also for the application of the national prohibition 
and qualification of the facts in light of this provision.84 Although in general 
this should lead to greater clarity, which in practice it does for some elements, 
considerable room for discussion is left for other elements.

81 Anna Gerbrandy, Convergentie in het mededingingsrecht (The Hague: BJU 2009).
82 Ibid.
83 For general literature, see Marek Szydło, ‘Leeway of Member States in Shaping the Notion of 

an ‘Undertaking’ in Competition Law’ (2010) 33 World Competition 549–568.
84 See for examples Gerbrandy (n 81). More recent judgments show comparable examples.
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This is caused, first of all, by the fact that European case law and its consequences 
are not always clear.85 The case law can leave space for discussion, which is 
illustrated by the amount of academic literature which is dedicated to explaining 
certain judgments. A good example for the Dutch practice is the Expedia judgment 
and the consequences thereof for the economic analysis required in a case of object 
restrictions.86 Following the judgment, a much-debated issue among the parties, 
courts, and also academic literature, was whether the Court of Justice had taken the 
view in Expedia that restrictions by object automatically have an appreciable effect 
on competition. Answering this question in the affirmative would eliminate the 
separate appreciability test which was conducted in the Netherlands after qualifying 
behaviour as a restriction by object.87 This includes the test of the undertakings’ 
market shares to determine whether the parties were actually capable to restrict 
competition.88

Although the District Court of Rotterdam held that restrictions by object 
automatically have an appreciable effect on competition in its judgments shortly 
after Expedia,89 it reintroduced a separate assessment of the appreciability test after 
the Cartes Bancaires judgment.90 In 2016, this led, amongst others, to an annulment 
in Taxi drivers, in which the District Court, after qualifying the behaviour as a 
restriction by object, ruled that the ACM’s economic analysis, more particularly its 
market definition, was insufficient to demonstrate that the alleged behaviour had 

85 See about for the Dutch context: Pieter Kalbfleish, ‘Standard of Proof, Burden of Proof and 
Evaluation of Evidence in Antitrust and Merger Cases: A Perspective of the Netherlands Com-
petition Authority’ in Claus-Dieter Ehlermann and Mel Marquis (eds), European Competition Law 

Annual 2009: The Evaluation of Evidence and its Judicial Review in Competition Cases (Hart Publishing 
2011).

86 Court of Justice 13 December 2012, C-226/11 (Expedia). See for the discussion Annalies Outhui-
jse, ‘Wat doet de Nederlandse rechter met het merkbaarheidvereiste na Expedia?’ (2014) SEW 
391-397; Outhuijse (n 15) and literature mentioned there.

87 The same is true for private law jurisprudence, where it was not completely clear what has to 
be proved by the claimant in standalone cases, but is also the question whether the private law 
will follow the public law development. See the judgment of the highest judge in this area of law 
which still leaves room for discussion in the literature and newer judgments: HR 14 July 2017, 
ECLI:NL:HR:2017:1354 (Agib/SGD en KNMvD); Annalies Outhuijse, ‘Kroniek – Bestuurs- en 
civielrechtelijke rechtspraak mededingingsrecht 2017’ (2018) SEW 149-157.

88 Outhuijse (n 86).
89 E.g. District Court Rotterdam 20 March 2014, ECLI:NL:RBROT:2014:2045; District Court Rot-

terdam 12 June 2014, ECLI:NL:RBROT:2014:4689.
90 Court of Justice 11 September 2014, C-67/13 (Cartes Bancaires). E.g. District Court Rotterdam 18 

December 2014, ECLI:NL:RBROT:2014:10173 (Foreclosure Auctions); District Court Rotterdam 
30 April 2015, ECLI:NL:RBROT:2015:2912 (Wmo Friesland).
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been capable of appreciably restricting competition.91 The TIAT finally received 
the opportunity to opine on this issue in 2016, and in two rulings – one in 2016 and 
one in 2017 – the TIAT appears to have decided that the appreciability test forms 
part of the analysis of whether the behaviour can be qualified as a restriction by 
object, thereby making this the present Dutch assessment adopted by the highest 
public law court.92 The District Court of Rotterdam similarly adopted this line 
in its jurisprudence in 2017 and concluded, contrary to its case law in 2016, that 
a separate assessment of the appreciability of the competition restriction is no 
longer necessary.93 In 2018, also the ACM clarified – and was confirmed by the 
TIAT – that in order to impose a cartel fine, (1) the nature of the conduct must be 
concretely suitable for restricting competition and (2) that the companies must not 
have a negligible position on the relevant market.94

This example illustrates that case law coming from the European level can 
provide a source for discussion instead of a source for clarity. The more general 
problem is, if the case law is clear, that the national actors still have to make the 
extra step of linking the existing case law to the present case. In competition law, 
this step from interpretation to application is often complicated.95 The legal rules 
developed through jurisprudence are often very closely related to the individual 
facts of each case, making it difficult to apply them verbatim to other factual 
situations, thereby, thus leaving room for discussion. In addition, each case consists 
of a unique set of legal and factual circumstances which makes establishing general 
lines over time all the more difficult. In view of the very abstract wording of the 
legal provisions and the casuistic and factual case law, much room is left to be filled 
by the national practice. Consequently, this offers a source for discussion between 
the various actors within national practice.96

91 District Court Rotterdam 13 October 2016, ECLI:NL:RBROT:2016:7659-7664 (Taxi).
92 CBb 14 July 2016, ECLI:NL:CBB:2016:184 and 187 (Flour); CBb 11 January 2017, ECLI:N-

L:CBB:2017:1 (Wmo Friesland).
93 In short, the line seems to be that the elements of the appreciability test, such as the undertak-

ing’s position on the market, are part of the qualification test as object restriction and do not 
constitute a separate test. The qualitative part of the appreciability assessment, in other words, 
examining whether the alleged behaviour is by its very nature, capable of restricting competi-
tion in this specific market, was already part of the assessment whether the behaviour can be 
qualified as a restriction by object.

94 CBb 23 October 2018, ECLI:NL:CBB:2018:526 (Laundries). See Annalies Outhuijse and Jaap J.A. 
Waverijn, case note Laundries, AB 2019/7.

95 Anthony M. Collins, ‘Of Cattle, Crashes & Cards – recent case-law of the Court of Justice on 
Restrictions by object’, in Adriana Almășan, and Peter Whelan (eds.), The Consistent Application 

of EU Competition Law (Springer 2017).
96 Gerbrandy (n 81).
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In addition, there are matters which mainly fall within the national competence. 
An example is the standard of proof and the sources of evidence which can be 
used to meet this standard. As observed in the recent Eturas case, assessment of 
evidence and the standard of proof are governed by the principle of procedural 
autonomy and, therefore, by national law.97 The prevailing principle in Dutch law 
with regard to the assessment of evidence and standard of proof, as is the case in 
European law,98 is that of the ‘unfettered evaluation of evidence’, and the relevant 
criterion for such evaluation relates to its reliability, which leaves much to the 
court’s own assessment.99

As described in the literature, the completion of this standard leads to application 
of a equivocal standard of proof by the Dutch courts whereby the exact standard 
depends on the circumstances of the case.100 Sometimes, the infringement must 
be shown to be plausible, while other cases require it to be sufficiently proved or 
even proved convincingly.101 There is no specific discernible factor which justifies 
the difference and the question is whether there is a difference in practice. The 
case law suggests that the test comes down to whether the individual chamber 
of judges is convinced that the decision contains sufficient evidence to prove the 
alleged infringement. The courts then verify the arguments of the parties against 
the whole body of evidence and the conclusions set out in the ACM’s decision. The 
judgments and disagreement between the two courts show that it is not always 
clear what the required standard of proof is that has to be applied in a specific case 
and whether the work of the competition authority which is set out in its decision 
complies with this. This is, for example, shown in the Foreclosure Auction and 

97 C-74/14 Eturas UAB and Others v Lietuvos Respublikos konkurencijos taryba [2016] para 34. 
The national rules are, evidently, subject to the principles of equivalence and effectiveness, 
meaning that the same rules should apply to national and European variants of the prohibition 
and that national rules governing the assessment of the evidence, the standard of proof must 
not render the implementation of EU competition rules impossible or excessively difficult and, 
in particular, must not jeopardise the effective application of Articles 101 TFEU and 102 TFEU.

98 See amongst others Eric Gippini-Fournier, ‘The Elusive Standard of Proof in EU Competition 
Cases’ (2010) 33 World Competition 187–207; Castillo de la Torre and Gippini Fournier (n 26).

99 Ymre Schuurmans, Bewijslastverdeling in het bestuursrecht. Zorgvuldigheid en bewijsvoering bij bes-

chikkingen (Kluwer 2005); Raymond J.N. Schlössels, ‘Een vrije en kenbare bewijsleer?’, in Ray-
mond J.N. Schlössels and others., Bestuursrechtelijk bewijsrecht: wetgever of rechter? (BJu 2009).

100 Gerbrandy (n 81).
101 See Outhuijse (n 2) for an extensive overview. See for the European practice Per Hellström, ‘A 

Uniform Standard of Proof in EU Competition Proceedings’ in Ehlermann and Marquis (n 85).
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Flour cases, where the courts did not agree on the standard of proof and whether 
sufficient evidence had been adduced.102

Even though the case law develops the standard of proof and certain 
requirements for adducing evidence, the problem remains that the legal rules 
developed in the jurisprudence are closely related to the individual facts of the case, 
making it difficult to apply them consistently alongside other factual situations. 
In addition, the number of cases is limited and new variants of facts will continue 
to occur for which no rule has been established and the court will have to decide 
whether it is convinced by the ACM’s evidence that the behaviour alleged has 
occurred. In sum, the standard of proof remains a vague standard, which differs 
on a case-by-case basis and thus leaves room for discussion.

This combination of vagueness in the rules and the uniqueness of every case 
also holds true for another common ground for annulments – the severity factor. 
In many cases, there has been discussion between the courts and the ACM, but also 
between both courts over the appropriateness of the severity factor in a specific 
case. The District Court lowered the severity factor in several recent cases.103 In 
addition, the TIAT has lowered the severity factor set by the ACM in many recent 
cases, while the District Court of Rotterdam ruled that the ACM’s consideration 
was appropriate.104 Although there are some guidelines for determining the severity 
factor, the exercise in determination is not an exact science.

The ACM has a wide margin of discretion in determining the size of fines, albeit 
its powers are largely governed by policy rules – the so-called ‘fining guidelines’.105 
These guidelines prescribe how the fine should be calculated, but also contain many 
abstract terms which have to be filled in by the enforcement actors in individual 
cases. An ACM fine for violation of competition rules is calculated as follows. The 
starting point is 10% of the involved undertaking’s turnover, meaning the turnover 
of the company achieved by the supply of goods and services related to the violation. 
This amount is then multiplied by a severity factor that currently can vary between 
0 and 5.106 The size of this factor depends on the severity of the violation, divided 

102 CBb 3 July 2017, ECLI:NL:CBB:2017:204 (Foreclosure Auctions); CBb 14 July 2016, ECLI:N-
L:CBB:2016:187 (Flour).

103 E.g. District Court Rotterdam 26 November 2015, ECLI:NL:RBROT:2015:8610 (Demolition com-

panies); District Court Rotterdam 23 June 2016, ECLI:NL:RBROT:2016:4738 (Construction cases 

Limburg).
104 E.g. CBb 14 July 2016, ECLI:NL:CBB:2016:184 (Flour); CBb 11 January 2017, ECLI:NL:CBB:2017:1 

(Wmo Friesland); CBb 6 October 2016, ECLI:NL:CBB:2016:272 (First year onion plants).
105 In the Netherlands these policy guidelines are issued by the Minister and not the competition 

authority.
106 Before 2009, this factor varied between 0 and 3.
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into three categories: very severe, severe and less severe. The further guidance of 
establishing the severity is limited and therefore, the determination of the severity 
factor leaves room for discussion and largely depends on the exact characteristics 
of the case and the determiner’s view of the importance of the characteristics and 
the consequences thereof.

The conclusion can be drawn that for the major points of concern, namely factual 
and economic evidence and the severity factor, the law does not systematically 
provide a single correct answer. There is scope for discussion about how much 
evidence is needed to establish an infringement, the requirements regarding the 
assessment of appreciability and the appropriateness of the severity factor. These 
elements are subject to interpretation which can lead to different, yet legitimate 
views. In addition, each case consists of a unique set of legal circumstances, making 
the establishment of general lines over time difficult, which is possible for other 
elements of the fining decision. Moreover, although in the course of time much 
clarity on several points can be reached, new points of discussion will always appear 
because new types of behaviour or new market-specific characteristics that were 
not fined previously.107 The interviews, the reading of the law and the analysis 
of Dutch practice including the discussion of the courts on the major points of 
annulments substantiate the view that legal clarity is an influencing factor for 
annulments.

There are additional indications which support this conclusion, namely the fact 
that both courts arrive at different conclusions with regard to the same elements 
in cartel cases, while this does not occur regularly in Dutch cases in other fields. 
Research on the judicial review of fines imposed by the other 4 market supervisors 
in the areas of consumer protection, telecommunication law and financial markets 
has showed that in general, annulments in those cases are mostly limited to fine 
reductions. In other words, the courts and the authority have less discussion about 
the facts, the evidence for the occurrence of those facts and the qualification of the 
facts. Moreover, although the percentage of further appeal is relatively high, the 
TIAT often confirms the judgment of the District Court in these areas, which is 
an important distinction from Dutch cartel cases. There appears to be much less 
discussion between the two courts in these areas of law. These conclusions support 
the idea that the nature of cartel fines and the underlying law provide more room 
for discussion than is the case in other areas of law.

107 Related to this topic, David Bailey described that Article 102 TFEU has been applied in new 
sectors and to new practices on dominated or associated markets. David Bailey, ‘The new fron-
tiers of Article 102 TFEU: antitrust imperialism or judicious intervention?’ (2018) 6 Journal of 
Antitrust Enforcement 25-53.
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A final indication is provided by the fact that the Netherlands is not alone in 
experiencing this phenomenon. Courts in the researched jurisdictions where both 
court instances review questions of law and fact, similar to the Netherlands, also 
tend to differ on whether sufficient evidence is submitted or what the amount of 
the fine should be.108 This was, for example, visible in Sweden, Finland and Italy. 
The comparison among Member States in the previous study and, in particular, 
the difference in type and number of annulments and the evolution of annulments, 
however, indicates that the clarity of the law is not decisive and jurisdictional 
characteristics, such as the court which reviews the case and its powers of review, 
also have an important inf luence on this phenomenon, as the next section 
illustrates.

4.4 Court features

Powers of review

An array of literature describes the need for effective judicial protection against 
government decisions, especially in competition law cases where powerful 
authorities impose significant fines.109 The literature further reports that the 
powers of review decide the scope of the judicial protection and the likelihood of 
a court to arrive at a particular decision.110

Judicial review in the Member States can vary extensively based on the 
constitutional arrangements and competences conferred to the judicial branch.111 

108 Outhuijse (n 5).
109 David Bailey, ‘Scope of judicial review under Article 81 EC’ (2004) 41 Common Market Law 

Review 1327–1360; Heike Schweitzer, ‘Judicial Review in EU competition law’ in Ioannis Lianos 
and Damien Geradin (eds), Handbook on European Competition Law: Enforcement and Procedure 
(Edward Elgar Publishing 2013) 491; Heike Schweitzer, ‘The European Competition Law En-
forcement System and the Evolution of Judicial Review’, in Ehlermann and Marquis (n 85); José 
Carlos Laguna de Paz, ‘Understanding the limits of judicial review in European competition 
law’ (2014) 2 Journal of Antitrust Enforcement 203–224; Alice Setari, ‘The Standard of Judicial 
Review in EU Competition cases: The possibility of introducing a system of more intense or full 
Judicial Review by the EU Courts’ (PhD Thesis University of Milan 2014) 46; José Luís da Cruz 
Vilaça, ‘The intensity of judicial review in complex economic matters—recent competition law 
judgments of the Court of Justice of the EU’ (2018) 6 Journal of Antitrust Enforcement 173–188; 
Castillo de la Torre and Gippini Fournier (n 26).

110 See inter alia Essens and others (n 63).
111 Dubravka Aksamovic, ‘Judicial Review in Competition Cases in Croatia and Comparative Ju-

risdictions’ (2017) 67 Zbornik PFZ 405, 437.
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Even though these standards must comply with EU and ECHR law,112 the scope and 
intensity of judicial review can vary and lead to different outcomes.113 The European 
legislature and European Courts have so far avoided setting guidelines for judicial 
review in competition law, by contrast to, for instance, telecommunications law.114 
As a result, similar topics will continue to be reviewed differently in the Member 
States as a consequence of the procedural autonomy enjoyed by Member States, as 
long as the basic requirements of equivalence, effectiveness and effective judicial 
protection are guaranteed.115

Therefore, as recognised in the literature, it is important to focus on the 
different methods Member State courts employ with regards to the scope and 
intensity of the review, even though the topic reviewed is the same.116 Of particular 
interest is the 2009 study by Oda Essens, Anna Gerbrandy and Saskia Lavrijssen, 
which focuses on the standard of review by national courts in competition law 
and economic regulation.117 It showed that since the Member States apply different 
systems of judicial review which differ in their intensity and scope, the outcome 

112 See amongst others: ECHR 23 November 2006 Jussila v Finland (Application no. 73053/01); 
ECHR 27 September 2011 Menarini Diagnostics v Italy (Application no. 43509/08); Case 
C-272/09 KME Germany and Others v Commission EU:C:2011:810; Case C-386/10 P Chalkor 
AE Epexergasias Metallon v European Commission EU:C:2011:815, para 51. See Wouter P.J. 
Wils, ‘The Compatibility with Fundamental Rights of the EU Antitrust Enforcement System 
in Which the European Commission Acts Both as Investigator and as First-Instance Decision 
Maker’ (2014) 37 World Competition 5–25.

113 Botta and Svetlicinii (n 29); Christopher Bellamy, ‘ECHR and competition law post Menarini: 
An overview of EU and national case law’ (2012) e-competitions N47946 2012; Bo Vesterdorf, 
“Judicial Review in EC Competition Law: Reflections on the Role of the Community Courts 
in the EC System of Competition Law Enforcement” (2005) 1 Global Competition Policy 3-27, 
at p. 9 et seq.; Gerardin and Petit (n 78).

114 Rolf Ortlep and Rob J.G.M. Widdershoven, ‘Rechtsbescherming’ in Sacha Prechal & Rob J.G.M. 
Widdershoven (eds), Inleiding tot het Europees bestuursrecht (Ars Aequi Libri 2017) 397. See Article 
4(2) Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 
on a common regulatory framework for electronic communications networks and services 
(Framework Directive).

115 Albert Sánchez-Graells, ‘ECJ avoids providing guidance on intensity of judicial review of 
procurement decisions by sticking to strictly formalistic approach: The gaping hole remains 
(C-171/15)’ (How to Crack a Nut – A blog on EU economic law, 15 December 2016) <http://www.
howtocrackanut.com/blog/2016/12/15/ecj-avoids-providing-guidance-on-intensity-of-judi-
cial-review-of-procurement-decisions-by-sticking-to-strictly-formalistic-approach-c-17115>.

116 Dubravka Aksamovic, ‘Judicial Review in Competition Cases in Croatia and Comparative Juris-
dictions’ (2017) 67 Zbornik PFZ 405, 437; Bellamy (n 113); Gerardin and Petit (n 78); Vesterdorf 
(n 113); Ioannis Lianos and others, Judicial Scrutiny of Financial Penalties in Competition Law: A 

Comparative Perspective, Cles Research Paper 3 (2014).
117 Essens and others (n 63).
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can also vary in the sense of which elements of the fining decisions are reviewed 
and how this review is performed.

The scope of judicial review consists of the elements of the decision which 
can be reviewed by the courts. The elements under review by the courts could be 
limited to the interpretation of the law and protection of due process, or could also 
include the verification of evidence, factual findings and the legal qualifications 
derived therefrom. Most countries have one or two instances of courts which 
have the powers to review questions of law and fact.118 For some of the countries, 
such as Italy, Croatia and Bulgaria, the scope of the judicial review is limited to 
specific elements.119 The grounds of judicial review are limited, for example, to 
determinations of incompetence, breach of legal requirements and misuse of 
power, while in other countries all the elements of the decision can be reviewed.120 
With regard to second instance courts, a minority of national courts review both 
questions of law and fact.121 The others are restricted to questions of law. The 
fact that in some countries the elements to be reviewed by the national courts are 
limited confines the possible outcomes of the cases.

Moreover, intensity refers to the depth of review performed by a court. Although 
the literature uses different terminology to describe the degrees of intensity of 
review, most authors agree that intensity is a spectrum of control ranging from 
a more lenient test of whether an authority could have lawfully and reasonably 
arrived at a particular decision – such as the Wednesbury test of unreasonableness 
in the United Kingdom – to intensive scrutiny including questions of whether the 
decision was correct and appropriate in the specific case.122

Essens, Gerbrandy and Lavrijssen revealed in their 2009 book that in case 
of competition law decisions, the standard of review in most countries differs 
depending on the elements under review. As described by the authors, many 
national courts fully review the establishment of the facts, the interpretation of 

118 European Commission (n 29).
119 Botta and Svetlicinii (n 29) 248; Peter Petrov, ‘Bulgaria’, in the International Comparative Legal 

Guide to: Enforcement of Competition Law (Global Legal Group Ltd 2009); European Commission 
(n 29); OECD (n 29).

120 Ibid.
121 European Commission (n 29).
122 Tom Zwart, ‘The Scope of Review of Administrative Action From a Comparative Perspective’ 

in Essens and others (n 63); Cosmo Graham, ‘Judicial Review of the Decisions of the Compe-
tition Authorities and the Economic Regulators in the UK’ in Essens and others (n 63). The 
Wednesbury test of unreasonableness is however not applied in cartel fine cases.
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the law and compliance with relevant procedures.123 They may evaluate whether the 
findings of the authority were correct with regard to these matters and substitute 
the findings of the authority with their own. However, if the authority disposes of 
any discretion or margin of appreciation, the courts will in general apply a marginal 
review, meaning that they do not review whether the exercise of the margin of 
appreciation was correct, but whether the decision was outrageous or patently 
unreasonable or as the European Court describes it, involved a manifest error of 
assessment.124 As described, this is particularly the case where it concerns economic 
analysis, which is a technical appraisal, and the review is more restricted due to 
the margin of appreciation provided to the authority and the specific expertise 
the authority has in this matter.125 This is described, for example, for Italy in older 
literature where a weak form of judicial review based on legality was justified 
because of the authority’s expertise.126 By contrast, in some countries, such as the 
United Kingdom, the question of intensity of review depends on the expertise of 
the court and not on the authority’s expertise.127 The review of the fine amounts 
is often subject to an intensive review.

Essens and others further noted that the intensity of review changes over time 
and suggested that this could influence the outcome of the cases.128 They pointed out 
an emerging tendency of the national courts to apply full, at least more intensive, 
review of discretion in specific circumstances, and broaden the scope of the subject 

123 Saskia Lavrijssen, Anna Gerbrandy and Oda Essens, ‘European and national standards of review: 
differentiation or convergence’ in Essens and others (n 63).

124 Ibid.
125 Ibid. See about the European practice Sousa Ferro (n 25) who described that applicants have a 

very small chance of seeing the European Courts overturn a market definition in a Commission 
decision, because there is a tendency to limit judicial review of market definitions to manifest 
errors of assessment. See for different analysis: Castillo de la Torre and Gippini Fournier (n 26); 
Andriani Kalintiri, ‘What’s in a Name? The Marginal Standard of Review of ‘complex economic 
assessments’ in EU competition Enforcement’ (2016) CMLR 1283; Gerardin and Petit (n 78).

126 Roberto Caranta and Barbara Marchetti, ‘Judicial review of regulatory decisions in Italy; chang-
ing the formula and keeping the substance?’ in Essens and others (n 63).

127 Lavrijssen and others (n 123).
128 Ibid. Also American studies confirmed that differences in standard of review has consequences 

for the outcome of the case. See for example: Kent H. Barnett, Christina L. Boyd, and Christo-
pher J. Walker, ‘Chevron Patterns in the Circuit Courts’ (2018). Admin. & Reg. L. News, available 
at SSRN: <https://ssrn.com/abstract=3257041>.
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matter.129 For example, they describe an initial reluctance, which was followed by an 
increasing willingness in the Spanish judiciary to review the core of administrative 
decisions on economic issues.130 The literature describes a similar development 
for Italy. As mentioned, in older literature the Italian review was described as 
marginal, in particular with regard to technical appraisal.131 The review intensified 
through the Council of State’s case law, which states that judges are vested with 
the task of ascertaining whether the power conferred to the Italian NCA has been 
correctly exercised.132 In addition to this intensified review, another interesting 
development is observed in the literature. While earlier literature described that 
the Industrial Gas case was remarkable since it constitutes one of the very few 
instances in which a cartel decision has been annulled in its entirety upon judicial 
review, recent study showed that full annulments form a significant part of the 
annulments in the period from 2010 to 1 July 2017.133 The examples show that the 
scope and intensity of judicial review vary, change over time and possibly influence 
the proportion and types of annulments.

In the Netherlands, undertakings can apply for judicial review before two 
exclusively competent courts – The District Court of Rotterdam as the first 
instance court and the TIAT as the second and final instance court. Both courts 
review questions of law and fact. The fact that both courts can review all the 
elements influences the chances that companies will appeal successfully.

As considered by the TIAT in several cases, such as the Flour and Foreclosure 

Auctions rulings, the task for the courts when reviewing a decision to impose a 
fine for a violation of Article 6 Mw and/or Article 101 TFEU is to assess whether 
the ACM fulfilled its obligation to prove that the conditions for fine imposition 
have been met.134 According to the TIAT’s established jurisprudence, it is not only 

129 More countries have known a development in the degree of intensity of judicial review from 
marginal to intensive or more intensive review. See for example for Hungary: Csongor I. Nagy, 
Competition Law in Hungary (Wolters Kluwer 2016) 139; A Kovács and M Varjú, ‘Hungary: The 
Europeanization of Judicial Review’ (2014) EPL 195. See for Poland Maciej Bernatt, ‘Between 
Menarini and Delta Pekarny. Strasbourg view on intensity of judicial review in competition 
laws’ in Csongor I. Nagy, The procedural aspects of the application of competition law (Europa Law 
Publishing 2016); Maciej Bernatt, ‘Effectiveness of Judicial Review in the Polish Competition 
Law System and the Place for Judicial Deference’ (2016) Yearbook of Antitrust and Regulatory 
Studies, Vol. 2016, 9(14).

130 Lavrijssen and others (n 123).
131 Caranta and Marchetti (n 126).
132 OECD (n 29).
133 Outhuijse (n 5).
134 CBb 14 July 2016, ECLI:NL:CBB:2016:185 (Flour); CBb 3 July 2017, ECLI:NL:CBB:2017:204 

(Foreclosure Auctions).
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necessary to assess whether a decision was arrived at deliberately and based on 
sound justification, but also whether the ACM correctly interpreted the legal 
concepts and made a plausible argument that the facts and circumstances meet 
the legal conditions.135 In particular, the court should not only check the material 
accuracy of the evidence, its reliability and consistency, but also whether those 
elements correspond to the relevant factual framework for assessment and whether 
they support the conclusions drawn from them.

The reading of the judgments show that the Dutch courts perform a thorough 
assessment of these elements.136 The intensity of the review by the District Court 
of Rotterdam and TIAT can therefore, in general, be described as comprehensive, 
in particular with regard to the common grounds for annulments.137 The courts 
review whether the ACM established the facts and qualified them in light of the law 
and their consequences correctly. In other words, unlike practice in other Member 
States, the courts do not provide the ACM with a margin of appreciation in this 
regard.138 What is described in older literature still counts in recent cases, namely 
that the courts in practice substitute their findings for those of the ACM and do 
not limit themselves to the question whether the ACM could reasonably have 
reached a particular conclusion.139 Finally, the courts additionally do not rely on 
the ACM’s explanation of the law and the European case law nor the qualification 
of the facts in light of the law.

With regard to the amount of the fine, the Dutch courts state that they have to 
apply a full review on the basis of national, ECJ and ECHR case law.140 As asserted in 
their respective judgments, the courts must consider whether the ACM applied the 
policy guidelines correctly, whether the maximum fine is not exceeded, whether 
the relevant facts and circumstances have been taken into account and whether 
the fine is proportionate to the violation. These conditions include, in any case, the 

135 See for example the ruling of 31 December 2007, ECLI:NL:CBB 2007:BC1396 (Mobile Operators).
136 See for elaborate discussion and examples Outhuijse (n 2).
137 Saskia Lavrijssen and Maartje de Visser, ‘Independent Administrative Authorities and the Stan-

dard of Judicial Review’ (2006) Utrecht Law Review 111; Saskia Lavrijssen, ‘More intensive 
judicial review in competition law and economic regulation in the Netherlands: vice or virtue?’ 
in Essens and others (n 63). There are elements which are reviewed with a more marginal 
approach, namely, for example, whether the companies could benefit from the justification of 
Articles 6(3) Competition Act and whether the turnover used is reasonable.

138 See also Kalbfleish (n 85).
139 Lavrijssen (n 137) at 182.
140 Inter alia CBb 11 January 2017, ECLI:NL:CBB:2017:1 (Wmo Friesland); District Court Rotterdam 

26 November 2015, ECLI:NL:RBROT:2015:8610; CBb 12 October 2017, ECLI:NL:CBB:2017:325 
(Demolition companies); District Court Rotterdam 23 June 2016, ECLI:NL:RBROT:2016:4738 
(Construction cases Limburg).
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nature and seriousness of the violation, the extent to which it can be accounted to 
the individual undertaking and the circumstances under which it was committed. 
On the basis of Dutch law, the court must reduce the fines if it considers that this 
standard has not been met.141

The Wmo Friesland case forms a good illustration of the abovementioned.142 The 
case illustrates that the TIAT reviews the functioning of the market intensively 
for the establishment of both the infringement and the severity factor. Based on 
a comprehensive analysis of the structure of the tenders (for example, the role 
of price in the tender) and competitive relationships (the fact that the appellant 
had by far the largest market share of current healthcare providers, that the 
competitive pressure from small providers was limited and, therefore, only a 
handful of relatively large suppliers were competitors), the TIAT concluded that the 
concerted practice affected competition to such an extent that it could be considered 
to have an anti-competitive object. In assessing the level of the fine, the TIAT took 
into account, among other things, the limited consequences of the behaviour for 
patients on the market, the restricted intensity of collaboration and the fact that the 
companies were deemed to make a change in an unrealistically short term from a 
government-funded foundation under the collective health insurance scheme to a 
commercial enterprise. Based on these circumstances, the TIAT reduced the fine 
by nearly 1 million euros from € 1,757,000 to € 767,000 by decreasing the severity 
factor from 1.5 to 0.5.

The analysis of Dutch practice confirms the literature’s account of older cases; 
both courts continue to engage in an intensive review of the fines in recent cases, 
in particular with regard to evidence, economic analysis and severity factor.143 The 
comparative instigation into Member State practice supports the notion that the 
powers of review by the court is an influencing factor with regard to the number 
of annulments. The comparison between countries points to existing differences 
in the precise elements reviewed by the national courts, for example, whether the 
economic assessment is reviewed or not, how it is reviewed and the standards set by 
the courts.144 The examples illustrate that the Dutch courts do not provide the ACM 
with any relative margin of appreciation, in contrast to other Member States.145 The 
assumption here is that if the Dutch courts would not review certain elements or 
merely do so marginally, this would have resulted in a lower number of annulments. 

141 Article 8:72 (3) and 8:72a General Administrative Law Act.
142 CBb 11 January 2017, ECLI:NL:CBB:2017:1 (Wmo Friesland).
143 Lavrijssen (n 137) at 182; Kalbfleish (n 85).
144 OECD (n 65); Lavrijssen and others (n 123); Outhuijse (n 5).
145 Essens and others (n 63); OECD (n 65).
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If the TIAT were, for example, not competent to review both questions of law and 
fact, the discussion between the courts would not occur to the extent it presently does 
and this would thus avoid the present degree of annulments. The same arguments 
would equally count with respect to, for example, the economic assessment.

The stakeholders also mentioned the broad and intensive review by both courts 
as one of the relevant factors. The ACM officials noted, for instance, the fact there 
are two instances of intensive and critical review. Moreover, the TIAT reviews 
the District Court’s analysis very critically.146 As mentioned:

In contrast to other countries, there is no focus on the legal debate. The TIAT returns 

to the facts and often re-does the work of District Court completely. They do not seek 

to confine their inquiry. The questions of the TIAT go into much detail.

The practitioners also mentioned the intense review by the courts, especially when 
compared with merger cases and other courts, such as the European courts.147 Most 
practitioners further noted, after explicitly being asked, that there are in general 
no differences between the courts in intensity and scope of review, although 
sometimes the TIAT focuses on other aspects than the District Court:

I would not say in general. You see that in some cases you have the idea, both in your 

own cases and in colleagues’ cases, that one court reviewed the case less intense than the 

other court, but in general I would not say there are structural differences. In general, 

I get the impression that the court is more inclined to conclude that there was no 

violation whereas the TIAT is more critical of the fine calculation. That is a difference.

In summary, the Dutch courts are competent to review all the elements of a fining 
decision and review the elements intensively, including with respect to situations 
where the law provides a margin of appreciation. The courts, for example, do not 
rely on the competition authority’s assessment with regard to the establishment of 
the facts, the qualification of the facts, the economic analysis or the interpretation 
of the law and case law. The assumption is that the number of annulments would 
have been lower if the courts reviewed certain elements more marginally as they for 
example do in merger cases. The fact that the courts do not feel the urge to provide 
the competition authority with any margin of appreciation probably follows from 

146 The legislative history of the general introduction of the further appeal in administrative dis-
putes emphasized the importance of the further appeals’ resit function. Parliamentary papers 
1991-1992, 22 495, nr. 3, p. 24.

147 See also about this Bellamy (n 113).
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the fact that the judges are also competition law experts and perceive themselves 
as such, which is the next factor mentioned in the literature.

Expertise of the courts

Several studies have shown that judicial decision-making is influenced by much more 
than the law and powers of review, especially where the law allows for discretion.148 
Theories discussing personal and environmental factors influencing judicial decision-
making have been tested at great length, mostly in the American court system, and most 
researchers have come to the general consensus that legal factors, while important, are 
not the only factors which can explain judicial behaviour and case outcomes.149 The 
literature has come to recognise that even in cases where the law provides indications 
for the correct answer, courts do not make decisions in a vacuum and will be influenced 
by personal and environmental factors, such as personal views and experiences, which 
can have a sizeable impact on judicial decision-making.150 In addition, the literature has 
shown that judges are also influenced by their own interests.151

148 Brian Z. Tamanaha, Understanding Legal Realism (2008) St. John’s Legal Studies Research Paper, 
available at < https://ssrn.com/abstract=1127178>; Timothy J. Capurso, ‘How Judges Judge: The-
ories on Judicial Decision Making’ (1998) 29 University of Baltimore Law Forum; Richard A. 
Posner, How Judges Think (Harvard University Press 2010); Jeffrey A. Segal and Harold J. Spaeth, 
The supreme court and the attitudinal model revisited (Cambridge University Press 2002) 110-114; 
William M. Landes and Richard A. Posner, ‘Rational Judicial Behavior: A Statistical Study’ (2009) 
1 Journal of Legal Analysis 775–831; Lee Epstein, William M. Landes and Richard A. Posner, 
‘Why (and When) Judges Dissent: A Theoretical and Empirical Analysis’ (2011) 3 Journal of 
Legal Analysis 101–137; Heise (n 76); Knight (n 76) and many other studies mentioned there.

149 Ibid.
150 Ibid. Many American studies found indications that the outcome of a case depends on political 

ideology, namely on whether the judges are conservative or liberal and whether they support 
republicans or democrats. In competition law cases, this has not been established in empirical 
studies. Coate’s study analysing merger cases for example found that the political affiliation of 
the judges does not affect their decisions. Other factors which can influence the decision include 
race, gender, social background and previous careers. 

151 For example, Joanna Shepherd described the growing empirical evidence in support of the Public 
Choice Model of judicial decision-making. The Public Choice Model focusses on how self-interest 
drives judicial decision making. Judge Posner, also a well-known author in the area of antitrust 
enforcement, has played an important role in the development of the public choice model and 
notes that judges are ‘rational, and they pursue instrumental and consumption goals of the same 
general kind and in the same general way that private persons do’. Posner identifies variables 
such as leisure time, day-to-day pressure, temptations and reputation, which influence judicial  
decision-making. Joanna Shepherd, ‘Measuring Maximizing Judges: Empirical Legal Studies, 
Public Choice Theory, and Judicial Behavior’ (2011) University of Illinois Law Review; Coate 
(n 40).
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Competition law literature has recognised that the expertise of judges may be 
regarded as a personal characteristic which influences what is reviewed, how it 
is reviewed and the outcome of cases.152 In December 2017, the Global Forum on 
Competition of the OECD held a roundtable discussion, which also addressed the 
expertise of the courts to review competition decisions.153 Explicitly, one of the 
questions posed was:

Does lack of economic expertise on the part of judges create obstacles to the effective 

enforcement of competition law? If so, how can those obstacles be addressed?

As described in the report, ‘competition cases are often characterised by complex 
litigation and differing sets of economic evidence. Compounding these difficulties, 
judges may face the prospect of overturning decisions from a competition agency 
with vast resources and expertise which exceeds their own.’ The report stated 
that courts in a significant number of jurisdictions face serious difficulties when 
confronted by economic matters and often seek to resolve cases on procedural 
grounds. Subsequently, judicial specialisation is suggested to be the solution. In 
general, specialised courts have more extensive knowledge of the substantive issues 
of competition law and greater experience as a result of a steady stream of cases. 
The underlying assumptions seem to be that more qualified judges, in the sense 
of possessing greater knowledge and expertise, arrive more quickly at diverging 
views and, therefore, provide greater judicial protection.

In practice, a great variety of designs for legal review of NCA decisions exist.154 
While a few European countries employ general courts to review competition 

152 OECD, Judicial perspective on competition law (2017) DAF/COMP/GF/WD(2017)16; OECD 
Presenting Complex Economic Theories to Judges (2008) DAF/COMP(2008)31; Michael R. 
Baye and Joshua D. Wright, ‘Is Antitrust Too Complicated for Generalist Judges? The Impact of 
Economic Complexity and Judicial Training on Appeals’ (2011) 54 Journal of Law and Economics 
1; Mitja Kovac and Ann-Sophie Vandenberg (eds.), The Economic Evidence in EU Competition Law 
(Intersentia 2016); Joshua D. Wright; Angela M. Diveley, ‘Do expert agencies outperform gen-
eralist judges? Some preliminary evidence from the Federal Trade Commission’ (2013) 1 Journal 
of Antitrust Enforcement 82–103. More general: See Matthew C. Stephenson and Justin Fox, 
“Judicial Review and Democratic Failure”, (August 20, 2009) Harvard Public Law Working Paper 

No. 09-47; David S. Evans, ‘How Economists Can Help Courts Design Competition Rules: An 
EU and US Perspective’ (2005) 28 World Competition 93–99; John Coughlan, ‘The training of 
national judges on EU competition law’ (2016) 17(1) Journal of the Academy of European Law 
119–129.

153 OECD (n 152).
154 European Commission (n 29).
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law cases, many countries have adopted specialised courts.155 Among the latter 
countries, differences include whether there are one or two instances of specialised 
courts.156 Among specialised courts, many variations are possible. For example, 
while some specialised courts are composed of lawyers only, others have both 
lawyers and non-lawyers.157 Nevertheless the large number of specialised courts in 
the European Union, the fact remains that some of the courts are more experienced 
than others in the sense that they have dealt with more cases in recent years 
compared to others. For example, the Belgian court only reviewed 3 cartel fines 
since 2001, while the Italian and French courts have already heard 30 cases since 
2010.158 It is also important to consider whether the cases are decided by a stable 
group of judges within the court, which seems to be a problem for Portugal, for 
instance.159

As mentioned, the District Court Rotterdam and TIAT are the exclusively 
competent courts. Although an exclusively competent court is not unique for 
competition law, this kind of procedure – judicial protection in two instances 
with a concentration of cases in one District Court – was first introduced in the 
Competition Act 1998. Arguments for the concentration of jurisdiction were the 
complex and specialist nature of the area of law and the small number of cases 
expected. According to the legislator, economic concepts such as ‘relevant market’ 
and ‘restriction of competition’ play an important role in competition law and their 
application requires specific expertise, which can be accumulated by concentrating 
judicial protection in a single court.160 The combination of the District Court of 
Rotterdam and TIAT as exclusively competent courts was also selected for the 

155 Some Member States, such as Belgium, Croatia, Germany and the Netherlands do not have 
specialised courts, but do have courts or chambers within courts with exclusive competence 
for competition law cases which can work in the same way as specialised courts in practice. 
European Commission (n 29).

156 Sweden, Finland and the Netherlands for example each have two instances of specialised courts 
while in the United Kingdom only the first instance court is a specialised court. European 
Commission (n 29); Outhuijse (n 5).

157 The United Kingdom, Sweden and Finland have non-lawyers as court members. European 
Commission (n 29). See for more examples of differences Outhuijse (n 5).

158 Outhuijse (n 5).
159 OECD, ‘Judicial Perspectives on Competition Law, Contribution from Portugal’ (2017). Portugal 

recently introduced a specialised court, but there is still a high degree of judicial rotation, which 
makes it difficult for the court to develop further practical expertise in dealing with competition 
matters over time.

160 Parliamentary papers 1996-1997, 24 707, No. 6, p. 102. See Anita Böcker and others, Specializing 

Courts Pays Off. Experiences of Large Corporations with Specialised Courts in the Netherlands (Raad 
voor de rechtspraak 2010).
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allocation of other areas of economic administrative law, such as consumer 
protection, telecommunication and energy, to stimulate coherence between the 
different areas of regulation and to make use of the already built-up expertise.

Both Dutch courts have expertise in competition law, which not only results 
from the fact that the courts are exclusively competent, but also since they have 
special teams dealing with competition cases: Only a limited number of judges 
and legal advisers deal with such cases.161 They are specially trained, accumulate 
expertise to rule in these cases and conduct internal discussions every six to 
eight weeks to consider current issues. Cartel fines are dealt with by a chamber 
consisting of three judges and one legal adviser, with one substitute judge joining 
the chamber in some cases. A substitute judge may be called on because of their 
special expertise, for example of the CJEU’s case law. Examples have included 
professors of Competition law, European law or Internal Market. The courts are 
also empowered to appoint experts during the court procedure, for example, to 
bring in specialised economic knowledge, but this has never occurred to the best 
of my knowledge, indicating that the courts do not feel that they lack expertise.

Regarding the expertise, most practitioners felt that the courts are better than 
any general chamber in the country. In general, the judges were described as people 
who mastered the subject matter well. As expressed by one of the practitioners:

I think the expertise of the judges is generally good. Both the Rotterdam District Court 

and the TIAT work with a permanent team of experienced judges. We often see the 

same judges. I think that the expertise is there. You also see that there are opportunities 

to get a different opinion from the courts. I am generally satisfied with the quality. Of 

course, there is sometimes a judgment, especially if you do not win the case, of which 

you think how could this be possible, but in general I think that the legal protection is 

good and effective, although procedures can take a very long time.

The foregoing supports the idea that the expertise of the courts is an influencing 
factor for the high proportion of annulments. The fact that judges in Dutch courts 

161 To illustrate, the team of the District Court Rotterdam gave judgments in 18 cases in which 
ACM imposed cartel fines on undertakings between 1 January 2013 and 1 January 2019. In total, 
11 different judges and 3 legal supporters were involved in these 18 cases. The number of cases 
done by the individual judge differ per judge, but there are several judges who have done more 
than 5 cases in which cartel fines were imposed on companies. There are also individuals who 
have done more than 10 cases already. The judges who dealt with a lower number of cases since 
1 January 2013 often concern substitute judges. The legal adviser assisted in respectively 10, 8 
and 1 case(s). In addition to these numbers, the judges deal with other type of cartel cases, such 
as complaint cases and commitment decisions. The data is not much different for the TIAT.
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are also competition law experts probably makes them confident to reach different 
conclusions from the competition authority. The assumption in the latter, which 
is in line with literature on this topic describing theory and practice, is that if 
the courts had less expertise, they would grant the authority more discretion in 
carrying out their duties due to the vague formulation of competition laws and 
will limit themselves to aspects which are familiar to them, such as due process, 
factual evidence and the proportionality of fines. The OECD reports on this topic 
confirm the point observed in earlier literature that the knowledge and expertise of 
the judges can influence the reviewed elements of the fining decision and how they 
are reviewed.162 On the basis of the data observed, the assumption is accepted that 
the Dutch courts arrive more quickly at diverging views because of their expertise. 
An additional factor should be introduced in line with this, namely that the courts 
actually have diverging views from the competition authority.

Diverging views on competition law

The fact that the law provides space for discussion and the courts feel confident to 
differ from the competition authority because of their competences and expertise 
does not signify that they automatically do so. The views of the various actors must 
first diverge. There are clearly different views between the courts and the ACM 
with regard to certain elements of the fining decisions. This is especially evident 
on points of economic analysis and the severity factor.

Older decisions indicated a preference of the competition authority for applying 
a formalistic approach with regard to economic analysis based on presumptions.163 
As noted above and described in older literature, for example in separate studies 
by Annetje Ottow, Anna Gerbrandy and Saskia Lavrijssen from 2009, the Dutch 
courts require a more economic approach.164 According to the courts, the authority 
was not allowed to rely on the presumption that a certain kind of conduct is capable 
of restricting competition.165 As was illustrated above with regard to appreciability, 
what was required changed over time and swings between a more economic and 
formalistic approach. Following Expedia, the Rotterdam District Court held that 
economic analysis with regard to appreciability was not needed if the alleged 
behaviour was shown to be a restriction by object.166 It appeared at that point that 

162 OECD (n 152); Essens and others (n 63).
163 See about this for example Outhuijse (n 86).
164 Ottow (n 63); Lavrijssen (n 136) at 182; Gerbrandy (n 81).
165 Ibid. See also Kalbfleish (n 85).
166 Outhuijse (n 86).
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the jurisprudence was heading towards a more formalistic approach: after proving 
that certain behaviour has taken place, such as price fixing or concerted practice, 
a fine can be imposed even if the conduct is not capable of restricting competition 
appreciably, for example because of small market shares. The data indicate that 
continuation of formalism would have resulted in a lower number of annulments.

The current jurisprudence of the Dutch courts is, however, again more 
economic. The courts demand a lot from the competition authority with regard 
to its market analysis; it does not require that the effects of certain behaviour 
are proven, but it does demand a sufficient analysis of the relevant market and 
its functioning and the position of the undertakings on the market, if not all the 
undertakings operating in the market participated in the alleged behaviour. The 
courts emphasise the importance that behaviour is actually capable of amounting 
to a restriction of competition, which requires analysis of the functioning of the 
market and the position of the undertakings on this market. In recent cases, this 
economic view has resulted in annulments.

A mentioned example is the Taxi Driver case, where the District Court, after 
qualifying the behaviour as a restriction by object, ruled that the ACM’s economic 
analysis, more particularly its market definition, was insufficient to demonstrate 
that the behaviour alleged was capable of restricting competition appreciably.167 
This resulted from a disagreement between the District Court of Rotterdam and 
the ACM on whether the relevant market was limited to Rotterdam, as argued by 
the ACM in its decision, or comprised the entirety of the Netherlands, as argued 
by the appealing companies. Another recent example is LHV, in which the District 
Court of Rotterdam annulled the fine EUR 5.9 million imposed on the National 
General Practitioners Association because it ruled that its price recommendations 
did not constitute an effective means of restricting competition.168 In the cases 
mentioned, a much more formalistic approach could have been applied, for example, 
by saying in LHV that the recommendation of prices by its nature is unlawful, which 
would also have been a justifiable view on the case.169 Without judging about the 
correctness of this view, one may observe that this would have prevented multiple 
annulments and the divergence in views, which forms the basis for said trend.

167 District Court Rotterdam 13 October 2016, ECLI:NL:RBROT:2016:7659-7664 (Taxi drivers).
168 District Court Rotterdam 17 December 2015, ECLI:NL:RBROT:2015:9352 (LHV).
169 In general there is a discussion about the role of economic analysis in competition policy. See 

amongst others Kovac and Vandenberg (n 152); William E. Kovacic, ‘The Influence of Econom-
ics on Antitrust’ (1992) 30(1) Economic Inquiry 294; Pablo Ibáñez Colomo, ‘Discretionalists vs 
Legalists: the true divide in the competition law community?’ (Chillin’Competition, May 2018); 
Gerardin and Petit (n 78).
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There is also a clear difference of perspectives between the ACM and the courts 
on the severity factor, and also between the courts.170 While the District Court 
of Rotterdam confirmed the ACM’s severity factor in several cases, the TIAT has 
put more weight on the consequences of the alleged behaviour for establishing the 
severity factor as well as on the proportionality principle and the fact that lower 
fines more often fall in line with this principle. This in contrast with the ACM, 
which has emphasized the importance of higher fines to achieve deterrence. This 
instrumental approach to fines is not surprising for the competition authority.171 
This difference in approach offers some explanation for the number of decisions 
successfully challenged in this category.

The difficulty here is that there are two external actors that influence the 
competition authority’s fine calculation and both drive the ACM in the direction 
of imposing higher fines. In the first place, this is the Minister who establishes the 
ACM’s fining guidelines and increased the range of the severity factor from 0-3 
to 0-5, which results in higher fines.172 In addition, legislation of 2016 increased 
the maximum fine which will probably lead to higher fines in the future.173 The 
maximum cartel fine was raised from EUR 450,000 to EUR 900,000, or 10% of the 
annual turnover of the undertaking if the latter was higher.174 If the infringement 
lasted longer than two, three or four years, the maximum fine is raised to EUR 
1.8, 2.7 or 3.6 million, respectively, or up to 20, 30 or 40% of annual turnover. 
This amount can even be doubled for recidivists up to a maximum of either EUR 
7.2 million or 80% of annual turnover – whichever is higher. The objective of the 
legislation is to increase deterrence. This will probably lead to higher fines, since 
many of the fines are currently capped because they exceed the maximum fine.175

The data on the Dutch practice provide strong indications that the fact the 
courts have a diverging view is an influencing factors for the high annulment rate. 
As mentioned, it is not sufficient to have a law which provides space for different 
views and a court which conducts a highly comprehensive review; there should also 

170 Also in the literature, there is also much discussion about the correct severity factor in an 
individual case. While most authors find the factors excessive in some individual cases, others 
state that the factors are too low. See inter alia about the Wmo Friesland case: Cees Dekker and 
others, ‘Kroniek Nederlands mededingingsrecht 2010’ (2011) M&M 85; Claudia Bruins, CBb 
doet passende uitspraak in Friese kartelzaak thuiszorg, <https://www.c-law.nl/nl/blog/cbb-
doet-passende-uitspraak-in-friese-kartelzaak-thuiszorg/>.

171 See about this Outhuijse and Jans (n 2).
172 See about this Outhuijse (n 2).
173 Outhuijse (n 15); Outhuijse (n 2).
174 Act of 23 December 2015, Stb. 2016, 22.
175 Outhuijse (n 15).
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be opposing views for annulments to be achieved. A good example of this can be 
found in Germany.176 The German courts apply a very comprehensive review but do 
not generally consider fines to be excessive for the infringement and have actually 
increased fines by a few million EUR in several cases. The possibility of having 
different views is, however, not limitless. The court is not allowed to arrive at any 
conclusion it wants. Alternative views have to be found within the limits of the law 
and in the range of acceptable views on the law. In short, although the law does not 
prescribe a correct answer to all cases, the courts have to connect and justify their 
view with reference to the law in order to legitimise their judgments. If the courts 
have strayed outside the borders of this framework, they would resultantly lose their 
legitimacy.

5. Summary and concluding remarks

The annulment of cartel fines by the Dutch courts is a recurring phenomenon. The 
aim of this research was to identify the factors which influence the high number 
of annulments in Dutch cartel enforcement. On the basis of previous studies, a 
theoretical framework of possible influencing factors was established which was 
subsequently evaluated. Following the analysis of Dutch practice, comparisons with 
other Member States and Dutch market supervisors, and interviews with Dutch 
stakeholders, it was found that the high percentage of annulments is influenced 
by a set of factors. The factors concern both the nature of competition law and 
characteristics of the cases, parties and court procedures. Based on the analysis 
described above, the following factors are identified as those influencing the high 
percentage of annulments in the Netherlands:

• Scope of the pleas
• Identity of the parties
• Nature of the case
• Clarity of the law
• Powers of review
• Expertise of the court
• Diverging views on competition law

The list of factors shows that the nature of competition law, as well as factors which 
are woven into the Dutch practice, are accepted as influencing factors. The mutual 

176 Outhuijse (n 5).
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relationship between the factors is such that the factors seem to influence each 
other and are also dependent on each other. It is assumed that, in many cases, the 
factors do not result in an annulment on their own, but only in combination with 
each other. Moreover, the factors seem to amplify each other’s effect.

The analysis in the preceding sections indicates that certain requirements need 
to be fulfilled to arrive at an annulment. A decision with at least one error or 
one element which provides room for debate and on which an annulment can be 
based is necessary. The specific features of Dutch cartel cases and the clarity of 
competition law stimulate the high percentage of annulments since they provides 
a source for discussion and the complexity of the cases and the high evidence 
standards for these fines easily lead to erroneous decisions. Although the decision 
needs at least one error or element which provides room for discussion, the effect 
of annulment is not automatically manifested if that is present. The realisation of 
an annulment is dependent on other factors, such as an involved party raising this 
point and a court which is competent, capable and willing to review the decision 
on the point raised and annul the fine on this point if it is convinced that this is 
lawful and justified.

The influence of the powers of review, the expertise of the courts and the 
diverging views on the outcome of a case will, however, differ per case and will 
depend on the clarity of the possible errors and the room the law leaves for different 
interpretations and applications regarding these elements. For example, in the case 
of a manifest error, the scope and intensity of the judicial review will make less of a 
difference. The same is true with regard to the expertise and knowledge possessed 
by judges. Nonetheless, it can be expected that a case will be annulled more readily 
by courts with great expertise and knowledge, and some cases would not have led 
to annulments if the courts lacked expertise and own opposing views. The same 
applies to the influence of the professionalism of the parties, which also depends 
on the clarity of the possible errors and the room the law leaves for different 
interpretations and applications.

The research showed that the high proportion of cartel fines cannot simply be 
explained by the quality of the work of the competition authority, specific features 
of the decision-making or court procedures, or the nature of competition law, 
but by a more complex combination of factors influencing the high percentage 
of annulments. It is not possible to assign a more precise weight to the individual 
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factors on the basis of this analysis.177 In fact, the foregoing also expresses the 
assumption that the individual weight of the factors will differ per case. The 
outcome also assumes the existence of equifinality – the acknowledgment of the 
situation in which alternative factors can produce the same outcome. Various 
combinations of these factors can lead to an annulment, and it will depend on the 
nature of the case which factors will have an influence. Nevertheless, it is assumed 
that all identified factors influence the high percentage of annulments of Dutch 
cartel fines.

As a consequence of the number and variety of the influencing factors, if we 
are persuaded that the rates are problematic and should be solved, there is no silver 
bullet available to address them. For example, the factor of clarity of competition 
law, which provides room for Dutch stakeholders to have a substantive discussion 
about the correct interpretation and application of the law in concrete cases, is one 
factor with an evident influence. Identifying possible solutions to decrease these 
discussions seems to be straightforward, such as changing the type of cases the 
ACM chooses to enforce, the manner in which fining decisions are formulated and 
the manner in which the case law is formulated. However, an in-depth assessment 
of the feasibility, desirability and negative consequences of these options is needed 
to formulate sustainable solutions. For example, while achieving less discussion 
seems desirable from the perspective of legal certainty, the question could be raised 
whether the high intensity of disagreement between the ACM and the courts, and 
also between the courts, can be seen as an indication of a proper functioning system 
of judicial review as well. The additional question regards what the consequences 
are for the level of judicial protection if one tries to reduce the incidence of dispute. 
This analysis goes beyond the scope of this article and requires follow-up research.

Moreover, the relation with previous research which analysed the factors 
influencing the rates of litigation should be kept in mind. Evidently, the appeal 
rate impacts the total annulment rate: a decision will not be annulled if it is not 
challenged in court in the first place. The importance of this is revealed by the 
general trend in many Member States – such as the United Kingdom, Germany 
and France, and more recently Belgium and Sweden – of a shift towards a more 
consensus-oriented and less litigation-oriented regime for antitrust enforcement.178 

177 Although the outcome that the presence of annulments could be the result of interaction between 
the factors is not common in most empirical studies which review the effect of a single factor, this 
is acceptable in studies using a set-theoretic method. Studies which use a set-theoretic method 
understand the world in terms of configurations of factors: the occurrence of a social phenomenon 
is not the consequence of a single factor, but a combination of multiple factors.

178 Outhuijse (n 5).
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In recent years, more cases are being settled, which has consequences for the rates 
of litigation in those Member States, as also described by Hellwig and others in the 
context of the European Commission. Cooperation with the competition authority 
significantly limits the grounds for an undertaking to file an appeal, and an appeal 
becomes less likely following an undertaking’s past cooperation, especially if the 
undertaking does not want to dispute the settlement terms. Therefore, if one would 
influence the rate of appeal, one would also influence the rate of total annulments.

The influence, however, also works in the reverse. Previous research showed 
that the undertakings’ assessment of whether to challenge a decision in court 
includes an analysis of the likelihood of a successful appeal based on the quality 
of the fining decision, the quality of the evidence, the correctness of the amount 
of the fine and the expected quality of the review by the court.179 Practitioners 
determine on the basis of this analysis whether an appeal is worth arguing, legally.
According to the practitioners in the Netherlands, this is often answered in the 
affirmative because, inter alia, the prospect of a successful appeal is very high in the 
Netherlands: more often than not, a significant reduction or complete annulment 
of the fine can be achieved. Therefore, the rate of successful litigation influences 
the rate of litigation.

On basis of the foregoing, the conclusion which can be drawn is that the rates 
of challenged and annulled cartel fines influence each other in numerous ways. 
Measures to influence one percentage positively also influence the other and vice 
versa. Introducing one or more measures to address one of these percentages can 
have a positive effect, but it is difficult to predict what the result of these measures 
will be and what kind of side effects they will have. Therefore, as mentioned, more 
research is needed if we are persuaded the rates are an issue, which could and 
should be solved. 

Generally, more research is needed on the influence of the factors in different 
contexts. Although the research gives important insight into the factors influencing 
the percentages of successful litigation in case of Dutch cartel fines and thereby 
explaining the high rates of successful litigation, the research has important 
limitations, including the fact that certain elements in the research remain 
rudimentary and require significant additional information and time for the exact 
influence of the factors and the influence in different contexts to be determined. 

To overcome this problem, a project comparing all Member States, for example 
by involving one researcher per country to overcome the limitations of information 
and languages, would be very beneficial to gather insight in the influence of the 

179 Outhuijse (n 7).
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factors on the percentage of successful litigation. The European Commission can 
hopefully be persuaded to take the lead in this initiative. The designed model in this 
study can form the basis for the analysis why some Member States are experiencing 
many annulments and others are not. If this dream every becomes true, I will 
certainly be available for advice and assistance at any time.

6
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1. Research outcomes

The Dutch competition authority, the Authority for Consumers and Markets 
(ACM), can impose significant fines for infringements of the cartel prohibition. 
Once the authority has reviewed its own decision in the ‘objection procedure’, legal 
recourse is available against the fines imposed at the two specialised courts, the 
District Court Rotterdam and the Trade and Industry Appeal Tribunal (TIAT).

The reason for this study was the observation that the Dutch enforcement of the 
European and Dutch cartel prohibition is characterised by high rates of litigation 
and successful litigation.1 Over 70% of Dutch cartel fine cases are litigated and in 
recent years, the figure has increased to 90%, which is considerably higher than 
normal figures for Dutch administrative disputes. In addition, the Dutch courts 
either partly or completely annulled the fining decision in almost 60% of the cases 
decided between 2003 and 2013. An analysis of judgments from 2013 on has shown 
that the Dutch court refrained from revising one or more fining decisions in only 
2 out of 18 cases in this period, leading to fine reductions or full annulments in the 
other 16 cases. The aim of this research was to explain these high rates of litigation 
and successful litigation. Therefore, the research focused on the following question:

Which factors influence the high rates of litigation and successful litigation against 

fines for anti-competitive agreements in the Netherlands?

1.1 Factors influencing the high rates of litigation

The rates of litigation are very high in Dutch cartel cases. The first method for 
identifying the factors influencing this litigation rate was analysing what motivates 
undertakings to file appeals, based on interviews with fourteen practitioners.2 
Secondly, the results of the empirical survey were verified by analysing the 
distinguishing characteristics between the cases in which the fine is challenged 
and the limited number of cases in which the fines are accepted.3 Furthermore, the 

1 A. Outhuijse and J.H. Jans, ‘Judicial Review of Decisions of the Dutch Competition Authority’, 
in W. Devroe et al (eds), Mundi et Europae civis; Liber Amicorum Jacques Steenbergen (Larcier, 2014) 
265-79; J.H. Jans and A. Outhuijse, ‘Advisory Objection Procedures in the Netherlands. A Case 
Study on its Usefulness in Dutch Competition Law’, in S. Comtois and K.J. de Graaf (eds), On 

Judicial and Quasi-judicial independence (Eleven Publishing, 2013) 179-94.
2 A. Outhuijse, ‘The effective public enforcement of the prohibition of anti-competitive agree-

ments: Why do undertakings in the Netherlands appeal?’ (2018) 13 Competition Law Review 
163-186.

3 Ibid.
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functioning of the ‘cartel objection procedure’ was analysed on the basis of case 
analysis, as well as interviews with the parties involved (practitioners and ACM 
officials) and a study of the relevant literature.4 Under this objection procedure, 
the ACM has the duty to completely review its original fining decision on the basis 
of the undertaking’s objections and in its decision on the objection, the ACM can 
decide to confirm, amend or withdraw its original fining decision. This additional 
administrative procedure is meant to support solving disputes between citizens and 
the government, so that lengthy formal legal procedures before the administrative 
court can be avoided.

The research, based on interviews with fourteen practitioners who 
regularly assisted undertakings fined for cartel infringements, showed that the 
litigation behaviour can be explained by the perspective of the calculating actor. 
Undertakings compare the expected outcome of their available actions – namely 
litigating or accepting the fining decision – based on the costs and benefits of 
each. An important factor influencing the high litigation rate is the likelihood 
of successful appeal in combination with the amount of the fine and the costs to 
file an appeal. In addition, the expected additional costs of accepting a fine, such 
as possible follow-on damages claims or being excluded from procurement calls, 
encourage undertakings to challenge decisions in court even when the prospects of 
success are low. These factors in sum influence the decision to continue litigation 
after the objection procedure.

The interviews revealed that the assessment of whether to challenge a fining 
decision consists of two steps. The first step entails determining, after reading 
the fining decision, whether there is a legal argument on the basis of which an 
appeal could be filed. This includes an analysis of the likelihood of a successful 
appeal based on the quality of the fining decision, the quality of the evidence, the 
correctness of the amount of the fine and the expected quality of the review by 
the court. On the basis of this analysis, the practitioner will conclude whether the 
appeal is worth arguing, legally. According to practitioners, this is often answered 
in the affirmative because the prospect of appealing successfully in the Netherlands 
is very high: more often than not, a serious reduction or complete annulment of 
the fine can be obtained. The second step includes an analysis of the financial 
consequences of the decision based on the legal arguments. The practitioner 
determines what the financial consequences of challenging or refraining from 
challenging the decision in court are: in other words, what can be won? Important 

4 A. Outhuijse, ‘The effective public enforcement of cartels: perceptions on the functioning of 
the objection procedure and the reality’ (2018) 39 Recht der Werkelijkheid 38-58.
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factors here include the amount of the fine, the expected reduction of the fine at 
appeal and the expected costs of filing the appeal. According to the practitioners, no 
appeal will in principle be filed if the anticipated legal fees exceed the amount of the 
fine. This can vary if the decision not to appeal the fining decision has additional 
costs attached to it in addition to the payment of the fine as a consequence of 
being excluded from procurement calls or follow-on damages claims, which 
make litigating more attractive. The case analysis, more specifically analysing the 
characteristics of both cases that were and were not litigated, confirms the data 
from the interviews. For example, fining decisions appear not to be challenged 
when the estimated benefits of litigation are either very small or non-existent as 
a consequence of cooperation with the competition authority or the low amount 
of the fine.

Two theoretical perspectives were applied to explain the answers the 
practitioners provided – namely the calculating actor and the involved actor – 
based on rational choice theory, the theory of bounded rationality and the theories 
of distributive and procedural justice. As mentioned, the interviews with the 
fourteen Dutch practitioners show that the factors which undertakings consider 
when deciding to file an appeal fall within the perspective of the calculating actor. 
Undertakings compare the expected outcome of the possible actions – namely 
litigating or accepting the fining decision – based on the costs and benefits of 
each outcome. An undertaking will file an appeal if the costs and benefits of 
appealing the decision maximises utility. In contrast to previous studies, which 
showed an independent influence of procedural and distributive justice, this was 
not found for Dutch cartel litigation. The interviews showed that even though the 
undertakings can feel strongly about the justice of the outcome of a procedure and 
the procedure itself, these feelings in principle do not influence the decision to file 
an appeal. Moreover, the interviews and analysis of the Dutch practice demonstrate 
that the consideration to litigate occurs under bounded rationality, because of 
the many uncertainties, such as regarding the likelihood and consequences of a 
successful appeal, which obstructs exact quantification of the costs and benefits 
and consequently a fully rational decision. The actor however tries to make the 
best choice within these restrictions.

Subsequently, the functioning of the objection procedure – the most important 
dispute-resolution procedure – was analysed. The procedure aims to prevent high 
litigation rates: following the objection procedure should prevent this dispute from 
resulting in a lengthy, formal and legal procedure before the administrative court. 
Research into Dutch administrative law cases unrelated to competition law, in 
which the same objection procedure is used, has shown that the objection procedure 
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is followed by judicial appeal proceedings in only 10% of cases. As the figures 
showed, this trend is however fundamentally different in cartel fine cases. The 
functioning of the cartel objection procedure was analysed on the basis of a case 
analysis, as well as interviews with fourteen legal practitioners and three officials 
from the ACM who were regularly involved in the decision-making and dispute-
resolution procedures in cartel fine cases. Additionally, studies were analysed which 
showed that the success of the objection procedure, regarding dispute resolution, 
depends on the nature of the dispute, the reason that the objection is made and the 
organisation of the procedure. Reviewing the data which was gathered through the 
interviews and case analysis with the knowledge of these factors influencing the 
success of the objection procedure led to the conclusion that these previous studies 
can explain the limited ability of the cartel objection procedure to resolve disputes.

Since its introduction in 1998 in Dutch cartel cases, several stakeholders 
have been negative about the functioning of the objection procedure in case of 
cartel fines, including because of its limited ability to resolve disputes and the 
cost and length of the procedure. The interviews confirmed that neither of the 
parties involved are satisfied with the procedure. The practitioners have little 
confidence that their objections are effective in the sense of changing the ACM’s 
mind and as a consequence achieving more favourable decisions. They seem to 
measure effectiveness on the basis of the procedure’s outcome. The ACM officials’ 
dissatisfaction stems from the fact that the procedure repeats earlier decision-
making steps and that the procedure is only able to resolve the dispute or to narrow 
it to a limited extent. In sum, the limited added value as described by the involved 
parties is twofold: (1) the objection decision rarely departs from the original 
decision and does not therefore provide added value to the original decision, and 
(2) the objection procedure does not solve the dispute or narrow it and therefore 
does not provide added value to the court procedure. Both points of criticism have 
been recognised by academics and the legislator at various times.

The case analysis, which included amongst others an analysis of the objections 
and their success by comparing the primary fining decisions with the decision 
on objection, however showed that the practitioners’ and academics’ assumptions 
about the failure of the objections to obtain decisions which differ from the original 
decisions is not completely confirmed. In many cases, the original fining decision 
was changed and the fine was reduced. The observations with regard to dispute 
resolution – namely that the disputes are not solved but are often also not narrowed 
down – are confirmed.

The analysis of the cartel objection procedure ended by explaining the limited 
ability of this procedure to resolve disputes on the basis of previous Dutch studies. 

7
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These studies have shown that the success of the objection procedure, in the sense 
that the dispute was resolved, depends on the nature of the dispute, the reason 
that the objection is made and how the procedure is organised. The analysis of the 
interviews, the objections and the decision on the objections demonstrated that the 
cartel fine dispute is fundamental in nature and simply not suited to being solved in 
the objection procedure. Consequently, the involved parties are generally unable to 
agree to a solution and only the intervention of a third party can lead to a satisfactory 
outcome. Although different studies in other areas than Dutch competition law 
showed the independent influences of procedural justice and demonstrated that 
the improvement thereof can increase the acceptance of these decisions, this study 
shows that Dutch cartel-enforcement practice would not benefit from this since this 
is not the type of factor which influence the decision to challenge the decision in 
court and therefore the percentage of litigation. Therefore, a reorganisation of the 
objection procedure, for example by decreasing its formality, will not increase the 
procedure’s dispute-resolution effectiveness as long as the incentives for challenging 
the fines in court are large, because of the large fine reductions and the other 
financial benefits which incentivise undertakings to litigate.

1.2 Factors influencing the high rates of successful litigation

Cartel fines are regularly annulled by the two Dutch courts. In recent years, the 
main grounds for annulments are insufficient evidence, insufficient regard for 
the economic context and the application of an incorrect severity factor. The 
common grounds for annulments illustrate that types of annulments need to be 
distinguished, thereby drawing a distinction between full annulments – meaning 
that no fine can be imposed since the conditions for fine imposition are not fulfilled, 
for example because of insufficient evidence – and fine reductions resulting from 
miscalculations, and from the unreasonable duration of the enforcement or court 
procedures. The aim of this part of the research was to identify the factors which 
influence the number of annulments in Dutch anti-cartel enforcement.5

An analysis of all relevant court judgments, comparisons with other Member 
States and four other Dutch market supervisors, as well as interviews with the 
Dutch stakeholders (practitioners, ACM officials and judges) showed that the 
high proportion of fine annulments cannot simply be explained by the quality of 
the work of the competition authority, specific features of the decision-making 

5 A. Outhuijse, ‘The effective public enforcement of the prohibition of anti-competitive agree-
ments: which factors influence the high percentage of annulments of Dutch cartel fines?’, not 
yet published.
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or court procedures, or the nature of competition law, but is due to a more 
complex combination of factors which influence the high annulment rate. The 
data following from the four methods indicate that the high annulment rate is 
influenced by a set of factors which concern both the nature of competition law 
and characteristics of the cases, parties and court procedures. The following factors 
are accepted as factors influencing the high annulment rate in the Netherlands 
based on this analysis:

• Scope of the pleas
• Identity of the parties
• Nature of the case
• Clarity of the law
• Powers of review
• Expertise of the court
• Diverging views on competition law

Firstly, the data support the conclusion from previous studies that party 
characteristics influence the high percentage of annulments, which includes 
the scope of pleas and identity of the parties. If the parties do not raise accurate 
points in a convincing manner, the court will not decide to annul on those points, 
therefore making ‘scope of the pleas’ a relevant factor. There is no general trend in 
the data suggesting that the companies with highest number of pleas are the most 
successful. The number of pleas, which was mentioned by previous literature as 
a relevant factor, does not influence the percentage of annulments as long as the 
right points are raised. Regarding ‘identity of the parties’, both the companies and 
the ACM are generally represented by experienced professionals. Therefore, for 
the operationalisation of this factor, the research focused on the element of being 
a repeat player: a distinction could be made between more and less experienced 
professionals, by measuring, for example, whether the legal practitioners had 
previous experience in assisting companies on whom cartel fines are imposed 
during court procedures. The case analysis indicates that obtaining an annulment 
definitely does not result from this one factor, but it could strengthen the effect of 
other factors, and in combination with several other factors, such as the nature of 
the case, yield an annulment.

Secondly, the characteristics of the case seem to influence the high percentage 
of annulments. The complexity of the case is an important element within this 
category. Cartel cases are, in general, complex; for many elements of the fining 
decisions, the competition authority has to comply with high standards which can 
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easily lead to erroneous decisions and, in some cases, the ACM did not meet those 
standards which led to annulments. Moreover, the complexity differs per case and 
one case has more substance and raises more legal and factual questions than the 
other. Therefore, more complex cases have more issues to challenge and are more 
eligible for annulments. The case analysis as well as the interviews support the 
assumption that the complexity of the case influences the number of annulments 
which concerns both the individual cases and cartel cases in general. In addition, 
the comparison with other countries and the general literature indicate that Dutch 
national legal characteristics, such as the burden and standard of proof and the fact 
that the authority may not rely on presumptions, make it more difficult for the 
competition authority to impose a cartel fine. A specific characteristic of cartel 
fine decisions, namely the large fine amounts, does not influence the number of 
annulments. In contrast to previous literature, there is no general trend in the 
data suggesting that the undertakings with highest fines are the most successful.

Thirdly, the work of the competition authority in relation to the characteristics 
of the case can, however, not explain all annulments. The discussion that occurs 
in the literature, but also among the courts, gives the strong indication that the 
clarity of competition law has an influence on the number of annulments. The 
observation that the District Court Rotterdam and the TIAT come to different 
conclusions with regard to the same elements within one cartel case, while this 
occurs far less frequently in other Dutch market supervision cases, supports the 
idea that the nature of the cartel fines and the underlying law provide more room 
for discussion than is the case in other areas of law. Moreover, the interviews and 
existing literature noted that different legitimate views are possible about what 
the standards are in specific cases, especially for the major grounds of annulment 
(insufficient evidence, insufficient regard for the economic context and incorrect 
severity factor). Therefore, the clarity of competition law seems to be influencing 
the annulment rate. The open norms and legal concepts, on which different 
theories are built, can lead to diverging interpretations and applications by the 
competition authority and courts in different instances. In other words, the law 
does not systematically provide a single correct answer to certain questions and 
leaves room for discussion. Additionally, the legal rules developed in the case law 
are often very closely related to the individual facts of a case, making it difficult 
to apply them directly to other factual situations and therefore leaving room for 
further arguments in new cases.

Fourthly, the comparison with the other Member States and the analysis of 
the Dutch cases provide strong indications that the courts’ expertise, their broad 
powers of review and their independent views on how competition law should 
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be interpreted and applied are influencing factors for the high annulment rate. 
The courts review the elements which form the common grounds of annulments 
intensively, have their own independent views on the interpretation and application 
of competition law regarding these points and are competent and confident to 
substitute their views for those of the competition authority in deciding to annul 
the cartel fining decision. The comparison with other countries and analysis of 
the relevant literature provide support for the assumption that the number of 
annulments would have been lower if (1) the Dutch courts would not review certain 
elements of a case or did so only marginally (2) did not feel or are not sufficiently 
expertised to review competition law cases or (3) did not have independent 
diverging views on the interpretation and application of competition law.

In sum, the nature of competition law, as well as factors stemming from the 
Dutch practice, are accepted as influencing factors. The factors seem to influence 
each other and are also dependent on each other. It is assumed that in many cases, 
the factors do not manifest the effect on their own, but only in combination with 
each other. Moreover, the factors seem to amplify each other’s effect.

The analysis indicates that certain requirements need to be fulfilled to arrive at 
an annulment. A decision with at least one error or one element which provides 
room for debate and on which an annulment can be based, is necessary. The specific 
features of Dutch cartel cases and the nature of competition law influence the 
high percentage of annulments since it provides a source for discussion and the 
complexity and high standards for these fines easily lead to erroneous decisions. 
Although the decision at least needs one error or one element which provides room 
for discussion, the effect of annulment is not automatically manifested if that is 
present. The realisation of an annulment is dependent on other factors, such as 
an involved party raising this point and a court which is competent, capable and 
willing to review the decision on the point raised and annul the fine on this point 
if it is convinced that this is lawful and justified.

The influence of the powers of review, the expertise of the courts and their 
independent views on the outcome of a case will however differ per case and will 
depend on the clarity of the possible errors and the room the law leaves for different 
interpretations and applications regarding these elements. For example, in the case 
of a manifest error, the scope and intensity of the judicial review will make less of a 
difference. The same is true with regard to the expertise and knowledge possessed 
by judges. Nonetheless, it can be expected that a case will be annulled more readily 
by courts with great expertise and knowledge, and some cases would have not led 
to annulments if the courts lacked expertise and its own opposing views. The same 
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applies to the professionalism of the parties, which also depends on the clarity of 
the possible errors and the room the law leaves for different interpretations and 
applications.

This research showed that the high proportion of cartel fines cannot simply be 
explained by the quality of the work of the competition authority, specific features 
of the decision-making or court procedures, or the nature of competition law, 
but by a more complex combination of factors influencing the high percentage 
of annulments. It is not possible to assign a more precise weight to the individual 
factors on the basis of this analysis. In fact, the foregoing also expresses the 
assumption that the individual weight of the factors will differ per case. The 
outcome also assumes the existence of equifinality – the acknowledgment of the 
situation in which alternative factors can produce the same outcome. Various 
combinations of these factors can lead to an annulment, and it will depend on the 
nature of the case which factors will have an influence. Nevertheless, assumed is 
that all accepted factors influence the high percentage of annulments of Dutch 
cartel fines.

2. Implications research outcomes and explorative rec-
ommendations

Based on the previous sections, the short and fast answer to the central question 
is that combinations of factors stemming from the nature of competition law and 
the characteristics of Dutch enforcement influence the high rates of litigation 
and successful litigation. The overarching research question brings together 
explanations for the high litigation rate and for the high rate of successful litigation. 
Although these could be seen as answers to two separate questions, the research 
showed that the percentages of challenged and annulled cartel fines influence each 
other.

The research showed that the undertakings’ assessment of whether to challenge 
a decision in court includes the expectation of likelihood of a successful appeal 
based on the quality of the fining decision, the quality of the evidence, the 
correctness of the amount of the fine and the expected quality of the review by 
the court. Practitioners determine on the basis of this analysis whether an appeal 
is worth arguing legally. According to the practitioners, this is often answered 
in the affirmative because the prospect of success at appeal in the Netherlands is 
very high: more often than not, a significant reduction or complete annulment 
of the fine can be achieved. Therefore, the rate of successful litigation influences 
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the rate of litigation. Moreover, this influence was also visible in other countries.6 
The German example shows a relationship between the successful appeal rate 
and the rate at which decisions are challenged, but in the opposite direction. Even 
though the appeal rate in Germany was already low, the rate has fallen in recent 
years. One reason put forward for the decreasing appeal rate is the Liquid Gas 

cartel, in which the OLG Düsseldorf increased the fine imposed from EUR 180 
to 244 million. The publication of this judgment led to the withdrawal of appeals 
in several cases.

Evidently, the appeal rate also impacts the total annulment rate: a decision will 
not be annulled if it is not challenged in court in the first place. The importance 
of this is revealed by the general trend in many Member States - such as in United 
Kingdom, Germany and France, and more recently Belgium and Sweden - of a shift 
towards a more consensus-oriented and less litigation-oriented regime for antitrust 
enforcement. In recent years, more cases are being settled, which has consequences 
for the rates of litigation in those Member States, as also described by Hellwig 
and others in the context of the European Commission. Cooperation with the 
competition authority naturally significantly limits the grounds for an undertaking 
to file an appeal, and an appeal becomes less likely following an undertaking’s past 
cooperation, especially if the undertaking does not want to dispute the settlement 
terms. Moreover, there are countries, such as Belgium, in which the law precludes 
the possibility of judicial review in case of a settlement.

Settlements are possible in the Netherlands but is not always the most attractive 
alternative for the undertakings. In the Construction fraud case, which concerned 
a national price-fixing system involving 1300 undertakings, the ACM offered 
the undertakings the option of an accelerated fine procedure to simplify and 
accelerate the handling of these cases. In exchange for a fine discount of 15%, the 
undertakings could renounce their right to individual access to the file, the right to 
be heard individually and the right to object and appeal the alleged facts and their 
qualifications. This procedure had several similarities to a settlement, but unlike 
a settlement, the undertaking did not have to recognise their infringement of the 
cartel prohibition. The number of appeals was much lower among the undertakings 
who accepted the accelerated procedure compared to those which followed the 
ordinary procedure. Aside from the enormous construction fraud case, settlements 
are not often concluded in the Netherlands.

6 A. Outhuijse, ‘Effective public enforcement of cartels: Rates of challenged and annulled cartel 
fines in ten European Member States’, World Competition 42, no. 2 (2019): 1–34.
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A few recent cases have resulted in a settlement, but in general we could conclude 
that settling is not the most attractive option for undertakings. The fact that 
the companies more often than not can obtain a serious reduction or complete 
annulment of the fine in court makes litigation, especially in case of high fines, 
the attractive option. This is stimulated by the fact that the analysis of the cases 
provides examples of cases in which not all undertakings appealed and the 
companies who accepted the settlements found themselves in a disadvantageous 
position compared to the appealing companies: They were left with fines of 
millions of Euros in contrast to the undertakings who challenged the decision 
and received a full annulment. A recent example is the Coldstores case in which the 
settling undertakings received 10% fine reduction, while the undertakings who 
challenged the decision in court received a full annulment.

Although making settlements a more attractive option could lead to lower rates 
of litigation, and has other benefits, such as effective and efficient use of limited 
manpower, past research has indicated that the current ACM settlement procedure 
for cartel fines also has its drawbacks.7 Viewed from the protective function of 
the law and relevant procedures, previous literature has set out certain objections 
against the use of the ACM’s settlement procedure: its limited transparency 
both before and after it is completed; the limitation to the right of defence; the 
limitation to judicial accountability; and the risk that the incentive for careful 
and substantiated decision-making will be weakened.8 In short, settlement is an 
instrument to reduce the high rates of litigation and successful litigation, but if 
used frequently, its drawbacks must be sufficiently compensated.

Though the objection procedure could be adapted with the aim to reduce the 
appeal rate, the previous section has already described that potential solutions 
to improve how the objection procedure functions – such as reorganising it, for 
example by decreasing its formality or by reintroducing the advisory committee 
– will not increase the procedure’s dispute resolution effectiveness as long as the 
undertakings continue to be as successful as they currently are in appealing their 
cases in court. Dutch cartel disputes simply seem to be unsuited to being solved in 
the objection procedure because the nature of the disputes tend to be fundamental, 
and the incentives for challenging the fines in court are large. Undertakings tend 
to succeed in obtaining large fine reductions or complete annulment of their fines 
in court, and appealing the decisions has other financial benefits which incentivise 
undertakings to litigate. Consequently, the involved parties are generally unable 

7 A. Outhuijse, ‘Schikken met ACM: gewenste koers of rechtsomkeert maken?’ (2016) SEW 2016 
510-522.

8 Ibid.
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to agree to a solution and only the intervention of a third party can lead to a 
satisfactory outcome.

Previous studies of areas other than Dutch competition law have shown the 
independent influence of both distributive and procedural justice on individuals’ 
satisfaction with the decisions of administrative authorities and have demonstrated 
that the improvement thereof can increase the acceptance of these decisions. This 
study however shows that Dutch cartel enforcement practice would not benefit 
from this approach since it is not the type of factor which influences the decision 
the challenge a decision in court and therefore the litigation rate. The acceptance 
of Dutch cartel fines could however be improved by acknowledging that appeal 
behaviour is mainly driven by a cost-benefit assessment and therefore reflects a 
calculating-actor analysis, and by anticipating that assessment either by increasing 
the costs or reducing the benefits of litigation.

A reduction of the benefits could be achieved by making challenging the 
decision in court less attractive by imposing lower fines or lowering the success 
rate of the appeals. As described in the previous section, the second step of the 
assessment of whether to challenge the decision in court includes an analysis of 
the financial consequences of the decision based on the legal arguments in the first 
step. The practitioner determines what the financial consequences of challenging 
or refraining from challenging the decision in court are: in other words, what 
can be won? Important factors here include the amount of the fine, the expected 
reduction of the fine at appeal and the expected costs of filing the appeal. According 
to the practitioners, no appeal will in principle be filed if the anticipated legal fees 
exceed the amount of the fine. The case analysis also shows that lower fines are 
less commonly appealed.

Only imposing lower fines to achieve a lower litigation rate is not a realistic 
option, however. Without even mentioning the other interests which could be 
harmed by imposing lower fines in this way, the authority does not actually have 
the discretion to adjust all decisions in this way. Both the Dutch legislator and the 
European legislator specifically require the ACM to impose deterrent sanctions 
for cartel infringements. The European Commission recently emphasized this in 
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the proposed ECN+ Directive.9 Moreover, two external actors within the Dutch 
jurisdiction influence the fine calculation by the competition authority and both 
drive the ACM towards imposing higher fines. First, the relevant Minister who 
establishes the ACM’s fining guidelines increased the severity factor range from 
0-3 to 0-5, which will result in higher fines. Second, the 2016 enactment which 
increased the maximum fine will probably lead to higher fines in the future. The 
maximum cartel fine will be increased for infringements from 1 July 2016 from 
EUR 450,000 to EUR 900,000 or 10% of the annual turnover of the undertaking if 
the latter is higher. If an infringement lasted longer than two, three or four years, 
the maximum fine will be increased to EUR 1.8, 2.7 or 3.6 million, respectively, 
or to 20, 30 or 40% of annual turnover. This amount can even be doubled for 
recidivists to a maximum of either EUR 7.2 million or 80% of annual turnover – 
whichever is the higher. The objective of the legislation is to increase deterrence. 
Both developments obstruct the competition authority from imposing lower fines, 
and will actually lead to even higher fines.

In addition, even if this was a feasible option, we should bear in mind that there 
are additional costs in addition to the amount of the fine which undertakings take 
into account in the second step of the assessment. No appeal will in principle be 
filed if the anticipated legal fees exceed the amount of the fine, unless the decision 
not to appeal the fining decision involves costs in addition to the payment of the 
fine. Examples of additional costs are being excluded from procurement calls as a 
consequence of receiving a cartel fine or follow-on damages claims, which make 
litigation more attractive because these undesirable effects can be prevented or at 
least delayed by challenging the fine in court. These factors should also be taken 
into account in evaluating the possible measures for lowering the rate of successful 
litigation and the influence thereof on the appeal rate.

The research showed that a collection of factors influence the high annulment 
rate, including the nature of competition law and the characteristics of the 
specific case, court and parties. As a consequence of the number and variety of 
the influencing factors, there is no silver bullet available to address them. Despite 
the many different influencing factors, one factor has a clear influence, which is 

9 The Commission seeks to strengthen the effectiveness of the national competition authorities 
enforcement by providing a minimum of investigative and sanctioning powers via the ECN+ 
Directive. One of the aspects of the Directive and underlying documents is that action should be 
taken to guarantee that the authorities can impose deterrent fines on companies. See: Directive 
(EU) 2019/1 of the European Parliament and the Council of 11 December 2018 to empower 
the competition authorities of the Member States to be more effective enforcers and to ensure 
the proper functioning of the internal market; European Commission, Ten Years of Antitrust 

Enforcement under Regulation 1/2003: Achievements and Future Perspectives, (COM(2014) 453).
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the clarity of competition law, which provides room for Dutch stakeholders to 
have a substantive discussion about the correct interpretation and application of 
the law in concrete cases.

Options to achieve less discussion between the ACM and the courts, and also 
between the courts, involve changing (1) the type of cases the ACM chooses to 
enforce, (2) how fining decisions are formulated and (3) the manner in which the 
case law is formulated. Beginning with the type of cases, the case analysis and 
the stakeholder interviews show that the nature of the case influences whether 
discussion is possible and whether a fine will be annulled. Some of the current 
ACM cases are smaller and less obvious cartels, which opens the way to discussion. 
If the ACM were only to enforce the larger, clear-cut cartel cases, this would 
probably influence the number of annulments. The question is however whether 
this is feasible and desirable. With regard to the latter, this has several negative 
consequences, such as the risk of under-enforcement. With regard to feasibility, 
the question is whether the ACM can afford the luxurious position of enforcing 
only the large cartels. First, the cases are not just there for the taking. Second, 
the enforcement of only large cases would probably result in only a few cases 
being enforced over years’ time, while as described in the literature, competition 
authorities are closely assessed on their output.10 In fact, the ACM is already facing 
criticism for enforcing too few cases, which was reported in the Dutch media 
again recently and led to questions in parliament.11 Finally, on basis of Dutch 
administrative law, the authority has a duty to enforce the law if it is aware of an 
infringement and only has limited possibilities to not enforce a case. All in all, this 
option does not seem feasible.

A more feasible option for the ACM to reduce the discussion might be to explain 
certain elements in the fining decision more balanced and more clearly. The ACM 
could be more open to indicating the vulnerability of its reasoning and possible 
counter arguments. The authority could indicate in the decision that there are 
multiple views possible about certain elements which would lead to different 
outcomes and that they took that in consideration, but on the basis of certain 
arguments decided to prefer A over B. To be transparent, arguments for both 
sides should be mentioned and the ACM should explain why A is preferred to B or 
vice versa. There is a tendency in current decisions to only explain the arguments 
for choosing A instead of showing the discussion and the arguments arguing in 

10 Ibid. See for example the documents underlying the ECN+ Directive: The discussions in the 
documents mainly focus on the number of enforcement activities, particularly the quantity of 
imposed fines and their height and deterrence.

11 Parliamentary papers II 2018-19, 374.

7

Origineel document Annalies.indd   215 21-05-19   12:31



216

Chapter 7

favour of B, which presents a one-dimensional picture. I think this would result 
in more balanced and stronger decisions which might also be more effective in 
convincing the courts that a fine should be imposed and what the correct amount 
of the fine should be. The same is true regarding responding to the arguments 
provided by the undertakings at the initial stages of decision-making and in the 
objection procedure. This could also increase the impression among undertakings 
and their representatives that their grounds of objection are effective in causing 
the ACM to reconsider its decision.

A final option considered here to reduce disputes is reshaping the case law. 
The current approach is that the legal rules developed in the case law are often 
very closely related to the individual facts of each case, making it difficult to 
generalise these rules to new cases and also to understand their meaning in relation 
to past cases. As an example, the TIAT’s case law of 2016 and 2017 regarding 
the appreciability test was not fully clear in clarifying what has to be proved by 
the competition authority with regard to the economic context in a specific case 
post-Expedia and Cartes Bancaires. Several judgments were needed to make it clear 
that in order to impose a fine, the ACM must demonstrate that (1) the nature of 
conduct is concretely suitable to restrict competition and (2) that the companies 
do not have a negligible position on the market in question, and that this analysis 
is carried out in the context of qualifying the behaviour as a restriction by object. 
Ongoing discussions in practice and academic literature illustrated that the 2016 
and 2017 case law not fully made clear whether this was what the TIAT meant 
and whether this was the new general line for the current Dutch assessment, and 
not an exception which was only applicable for the specific cases of 2016 and 2017. 
Therefore, it is recommended that the TIAT in such examples sets out more clearly 
in its judgments what it holds to be the current line in the case law, whether certain 
cases are an exception or a confirmation of the general line and what its ruling 
should mean for future cases. All actors in Dutch anti-cartel enforcement would 
greatly benefit from this. It would also be advisable to request an opinion from 
the Advocate General in such a case to obtain more clarity about the current line 
of case law regarding a given topic.

Evidently, not all uncertainty and discussion can and should be eliminated. Also, 
the difficulty remains that each case consists of a unique set of legal circumstances 
which makes it difficult to establish general lines of case law over time for certain 
topics. In addition, although greater clarity will be achieved for some elements, 
probably new points of dispute will emerge for others. Further, it is acknowledged 
that the Dutch courts do not have full control over the clarity of the law and the 
possible discussions: new discussion can arise as a consequence of the important 
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role of European enforcement – specifically the European-level decisions and case 
law – in the interpretation and application of competition law, which has changed 
over time and can continue to change.

The question which should be asked is whether it is desirable to reduce the 
incidence of dispute and what the possible side effects of achieving this would be. 
The reduction of the discussion is positive from the perspective of legal certainty. 
Dispute among the actors can, however, also be seen as an indication of a properly 
functioning system of judicial review which ensures that all actors are kept sharp 
and undertakings obtain the best decisions possible. The latter is however not 
objectively measurable. One of the arguments made in the final article is that the 
fact that dispute occurs to such an extent in Dutch cases follows from the fact 
that the two courts have wide powers of review, have a permanent team of judges 
with the expertise to perform substantive analysis and review of cases and have 
diverging views on certain elements of competition law. If the judges were replaced 
by less expertised judges or tasked merely with performing a more marginal review, 
as they for example do in merger cases, this might lead to fewer annulments. Apart 
from the fact that this would probably not prevent all annulments, other problems 
would be created, such as a diminution of effective judicial protection. The point 
made here is that current rate of dispute is not only a negative aspect of the anti-
cartel enforcement, but can be regarded as positive from the perspective of effective 
judicial protection, for example.

A final option that will be explored is to grant the court the power to decide 
fully whether a fine can be imposed, whether a fine is appropriate and what the 
amount of the fine should be. There are several options to design this system. The 
Swedish and Finnish example could be followed in which the authority conducts the 
investigations but has to apply to a specialized court for fine imposition. Another 
option is the German example in which the authority can impose a fine, but if it is 
challenged in court, the court procedure is a full de novo trial, which is led by the 
public prosecutor and the competition authority’s role is merely supportive. The 
court reviews all the evidence to assess whether a fine can be imposed, considers 
whether a fine is appropriate and decides what the amount of the fine should be, 
including the option that this results in a higher fine than initially imposed by the 
authority. A variation to the German example could be that the authority imposes 
the fine and is responsible for defending its decision in court, but the court has all 
the competences of a full de novo review.

The question is what the effect of choosing one of the designs will be for the rates 
of (successful) litigation. On the basis of the case analysis, the expectation is that a 
few full annulments could be prevented provided that the court will consider on 
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the basis of own evidential analysis, rather than on the basis of the fining decision, 
whether it is convinced that the alleged behaviour had occurred and which legal 
qualification should be connected to this. An example of this is the Foreclosure auctions 
case. Here, the ACM had fined more than 70 real estate traders for their participation 
in a complex of anti-competitive practices prior to, during and after the completion 
of 2328 foreclosure auctions, aiming to obtain the lowest possible auction price for 
properties. The TIAT concluded that the ACM had not provided sufficient evidence 
to qualify the alleged conduct as a single and continuous infringement and annulled 
all the fines imposed on the real estate traders that appealed the fine.

According to the TIAT, the ACM rightly found that the traders had placed bids 
as a group in all 2328 auctions. In addition, the court found that this cooperation 
was capable of leading to private auctions after the normal auction and confirmed 
the conclusions of the ACM and District Court Rotterdam that the proven 215 
private auctions had the object of restricting competition. However, the ACM had 
not demonstrated that a joint bid also automatically led to private auctions and that 
the joint bid was always intended to achieve the lowest price possible.

According to the TIAT, various statements indicated that the cooperative bids 
also targeted obtaining a commission for placing the highest bid, which in some 
cases actually led to a higher final price. The TIAT ruled that the auctions, for 
which there was only evidence of a joint bid and not of a private group auction, 
cannot be considered as behaviour forming part of the single and continuous 
infringement the ACM identified, since it was not shown that this behaviour always 
aimed to reduce the price realised by the foreclosure auction. Furthermore, the 215 
proven private auctions were too few relative to the total to justify concluding that 
a single and continuous infringement included all 2328 auctions. It is important 
for the reasoning here that TIAT further concluded that the fine could not easily 
be limited to the 215 auctions, because the individual involvement of the traders 
and the continuity and geographical scope of the cartel in those 215 cases do not 
correspond with the conclusions about those factors in the ACM decision with 
regard to 2328 auctions.

Imposing a fine on the basis of 215 auctions would in short require a completely 
new analysis of these factors, which is not possible on the basis of the current 
powers of the courts. This could, however, be possible under a full de novo review 
and could have prevented that no fine was imposed. Although this seems to be 
a partial solution for the number of annulments, we should realise that its effect 
will be limited, since this only concerns full annulments – and even within that 
category only a very limited number of cases. Furthermore, it will have negative 
consequences, such as longer duration of court procedures – which is already seen 
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as a negative aspect of the current court procedure – as well as more expensive 
court procedure for both the companies and society.

Stakeholders expressed their expectation that fines imposed by courts would be 
more readily accepted by companies, and that giving the competence to the court to 
increase the fine would reduce the proportion of litigated decisions. The analysis of 
the practice of the nine other Member States does not, however, provide a basis for 
these expectations. Firstly, as mentioned, the courts in Sweden and Finland impose 
the fine rather than the competition authority. The number of appeals after the 
first instance court is, however, not lower than the rates in the other countries in 
which the administrative authority imposes the fines. Also, in the Netherlands, 
the high rate of further appeal shows that the acceptance of court judgments is 
limited, and, therefore, there is no support for the conclusion that this would be 
different if the District Court Rotterdam has the full competence to impose fines.

Moreover, giving the competence of increasing the fine to the District Court 
Rotterdam – as is the case in Germany – only has an effect on the percentage 
of litigation if there is a real risk that the court will impose a higher fine. For 
example, in the United Kingdom and France, the courts also have the competence 
of increasing the fine imposed by the authority, but this has never occurred in 
France and occurred only once in the United Kingdom because the company fined 
infringed certain procedural rules. Therefore, in those countries, the competence 
of the court to impose higher fines does not influence the litigation rate as far 
as the author is aware. Based on the Dutch experience, the question can also be 
raised whether this will lead to a realistic risk of higher fines in the Netherlands. 
Moreover, to realise this option, exceptions have to be made to the general 
framework of administrative law, such as the principle of reformatio in peius. This 
principle entails that the objection, appeal and further appeal cannot cause the 
undertaking to end up in a worse position than it was before the objection. As a 
result the fine cannot be increased during one of those procedures.

On the basis of the aforementioned, the conclusion which can be drawn is that 
the rates of challenged and annulled cartel fines influence each other. Measures to 
influence one percentage positively also influence the other and vice versa. The 
foregoing mentioned several possible measures. Introducing one or more measures 
to address this can have a positive effect, but it is difficult to predict what the result 
of these measures will be and what kind of side effects they will have. An in-depth 
assessment of the desirability, feasibility and positive and negative consequences of 
the available options is needed to formulate sustainable solutions if we are persuaded 
the rates are a problem, which could and should be solved. This however goes 
beyond this thesis and requires follow-up research.

7
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3. Relevance of the research outcomes, limitations and 
possible follow-up research

This research has opened doors to new types of research which are currently 
missing in the field of competition law and law in general. For example, this 
research is the first empirical assessment of the litigation and success rates of cartel 
fines cases in ten EU Member States and the first research in competition law to 
interview stakeholders to obtain empirical data instead of working on the basis of 
assumptions. Moreover, this research provides a first step to a more elaborate study 
of explaining the rates of litigation and successful litigation in cartel cases. After a 
further discussion of the research’s relevance, this section sets out the limitations 
of the research which should be taken into account when applying its results and 
using it as a basis for follow-up research.

A substantial number of cartels in the European Union are detected and 
enforced by the national competition authorities (NCAs). The effectiveness of 
domestic enforcement has been subject to extensive review and debate, which 
have recently culminated and resulted in the proposal for the ECN+ Directive. 
Current discussions are limited as they focus on the number of enforcement 
activities, particularly the number of imposed fines and their size and deterrent 
effect. The empirical assessment of the court procedures in which those fines 
were challenged and the consequences thereof have received minimal attention, 
even though the need for such an empirical assessment can clearly be illustrated 
by the Dutch enforcement practice. The Dutch example, more particularly the 
difference between the fines as issued by the NCA and those remaining after court 
review, reveals that the mere reference to how many cases are sanctioned paints a 
distorted picture and an analysis of the litigation and successful litigation rates is 
indispensable for correctly assessing the NCA’s effectiveness.

The article which discussed the data regarding the ten European Member States 
is therefore a valuable addition to the current literature as it is a first empirical 
assessment of the frequency of litigation and its success in cartel fine cases in ten 
Member States. In contrast to the literature on European-level enforcement, in 
which the practice of challenging European cartel fines and the success of such 
challenges are described in detail, empirical assessment of challenges to national 
cartel fines and their success rate is limited to non-existent. The OECD reports and 
annual reports of the NCAs often provide some statistics about both the litigation 
rate and the authorities’ success rates, but this information often includes all types 
of decisions, including antitrust fines, antitrust commitments, merger decisions 
and complaint rejections. Therefore, the rates of challenged and annulled national 
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cartel fines could not be established. Other studies, such as the reports underlying 
the ECN+ Directive, focus on a quantitative assessment of the fines imposed and 
the value thereof, which they determined at the moment of fine imposition. This 
study therefore presents data which has not been covered in the literature before. 
Public policymakers, such as the European Commission, could benefit from this 
data gathered to analyse the NCAs’ effectiveness. Moreover, the analysis is valuable 
for future research, since the depiction of these trends and differences can form the 
basis for further research to explain national rates, trends and developments – as 
this research has done for the Netherlands.

This study also provides novel information since, as far as I am aware, this is 
first study in which the experiences of professional representatives and authority 
officials are mapped for cartel fines. Assumptions are made in many studies, for 
example on why the involved parties litigate, but hardly any competition law studies 
have actually asked the parties. A model for examining appeal behaviour borrowed 
from previous literature was tested here, and the addition to the current literature 
is that the testing of the theory led to different outcomes. Moreover, the analysis 
led to some rejections of existing assumptions about the practice. The latter also 
revealed the additional value and importance of empirical research. For example, 
several academics and practitioners assumed that an undertakings reputation is an 
influencing factor and that the high fines are the only incentive for challenging a 
fine – this was not confirmed by the interviews.

Furthermore, a model was not available for the analysis of factors influencing 
annulment rates and had to be developed. The related existing literature consists 
of literature which focuses on case and party characteristics as determinants for 
successful appeals and literature which focuses on the judicial decision-making 
process and the factors which influence this process. The review of the existing 
literature points to a few possible influencing factors and formed the basis for the 
model designed. The study design used in this study, combining both types of 
literature, permits statements about the influencing factors for successful litigation 
behaviour, without risking attributing effects to the case characteristics, while the 
explanation should actually have been sought in the court characteristics or vice 
versa. Therefore, one of the results of the study is the development of a theoretically 
grounded and widely applicable model which can be used to examine the factors 
influencing successful litigation rates, which is not only relevant to Dutch cartel 
fines, but also similar fines abroad. The model could be used for future studies, and 
would be particularly interesting for comparisons. It could, for example, be used 
to analyse why some other European Member States are also experiencing high 
rates of annulments, while others are not.

7
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In general, the research is of value because it can provide greater insight into the 
relationship between several factors, such the nature of a law and a procedure’s 
characteristics, and the litigation and successful litigation rates. This knowledge 
is valuable beyond the field of Dutch competition law, for example for considering 
similar phenomena in other areas of law, or where a government considers 
deploying the instrument of administrative fines or designing administrative 
procedures in other areas of law. Generalisation to other areas of law should be 
done cautiously, as certain factors noted here are not relevant or are absent in other 
type of laws. Furthermore, the author acknowledges unidirectionality explicitly, 
meaning that the explanation for the non-occurrence of the outcome cannot 
automatically be derived from the explanation for the occurrence of the outcome 
and vice versa. This should be borne in mind if the results are used in follow-up 
research.

As described above, the research has important limitations including because 
concrete recommendations cannot be provided and some explanations are 
merely limited. Certain elements in the research remain rudimentary and need 
significant additional information and time for the exact influencing factors to 
be determined. Furthermore, the comparison with other Member States only 
describe the differences observed but not why they occur. There are indications 
that the litigation rates in Germany and the United Kingdom for example are low 
because greater benefits can be gained by accepting a fine than by challenging it, 
but the limited interviews conducted with practitioners do not provide certainty, 
however. This depiction of these differences between countries is however a first 
step towards further research to explain them. A European-wide project comparing 
all Member States and overcoming the limitations of information and languages, 
for example by involving one researcher per country, remains the dream, which 
will hopefully come true eventually. The European Commission could take the 
lead in this initiative. I sincerely hope talented researchers will benefit from this 
research and might be motivated to continue after reading it. I will certainly be 
available for advice and assistance at any time.
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Annex I: Nederlandse samenvatting

Effectieve publiekrechtelijke handhaving van kartels: verklaren van de 

hoge percentages van procederen en succesvol procederen in Nederland

De Nederlandse mededingingsautoriteit, de Autoriteit Consument en Markt (ACM), 
kan aanzienlijke boetes opleggen voor inbreuken op het kartelverbod. Nadat de 
autoriteit haar eigen boetebesluit heeft heroverwogen in de bezwaarprocedure, 
staat beroep en hoger beroep open bij de Rechtbank Rotterdam en het College van 
Beroep voor het bedrijfsleven (hierna: CBb).

De aanleiding voor deze studie was de observatie dat de Nederlandse handhaving 
van het Europese en Nederlandse kartelverbod wordt gekenmerkt door hoge 
percentages van procederen en succesvol procederen. Als gevolg hiervan lijken de 
juridische procedures voor het oplossen van geschillen (bezwaar, beroep en hoger 
beroep) in het geval van kartelboetes anders te functioneren dan op andere gebieden 
van het bestuursrecht. Deze observatie trok de aandacht van de onderzoeker en 
vormde het motief om een proefschrift te wijden aan het analyseren en verklaren 
van de hoge percentages van (succesvolle) rechtszaken in de Nederlandse 
kartelhandhaving en daarmee de factoren die deze afwijkingen beïnvloeden. Het 
onderzoek richt zich daarom op de volgende vraag:

Welke factoren zijn van invloed op de hoge percentages van procederen en succesvol 

procederen tegen kartelboetes in Nederland?

Voor het beantwoorden van de onderzoeksvraag zijn in totaal vier methodes 
gebruikt: een analyse van de Nederlandse handhavingspraktijk, een vergelijking 
met diverse andere nationale mededingingsautoriteiten, een vergelijking met vier 
andere Nederlandse markttoezichthouders en interviews met advocaten, rechters en 
functionarissen van de mededingingsautoriteit. De resultaten zijn verdeeld over een 
vijftal artikelen waarin (1) de beoordeling door het CBb van de ACM-kartelboetes is 
geanalyseerd en de relatie daarvan met de uitspraken van de Rechtbank Rotterdam, 
(2) een analyse is gemaakt van de frequentie van beroepsprocedures en het succes 
daarvan in tien Europese lidstaten, (3) een analyse is gemaakt van de factoren 
die van invloed zijn op de keuze om te procederen (4) het functioneren van de 
bezwaarfase is geanalyseerd en (5) factoren zijn geïdentificeerd die van invloed zijn 
op het hoge percentage van succesvol procederen. In het concluderende hoofdstuk 
is het antwoord op de onderzoeksvraag gepresenteerd, is ingegaan op de implicaties 
van de onderzoeksresultaten en zijn aanbevelingen verkend.

Origineel document Annalies.indd   226 21-05-19   12:31



227

Nederlandse samenvatting

Uit het onderzoek is gebleken dat het procedeergedrag kan worden verklaard 
vanuit het perspectief van ‘de calculerende actor’. Ondernemingen vergelijken 
de te verwachten resultaten van de hun beschikbare acties - namelijk procederen 
of de boetebesluiten accepteren - op basis van de kosten en baten van elke optie. 
Een belangrijke factor die van invloed is op het hoge procedeerpercentage, is 
de kans op een succesvol beroep in combinatie met de hoogte van de boete en 
de kosten om in beroep te gaan. Bovendien stimuleren de te verwachten extra 
kosten van het aanvaarden van een boete - zoals de verwachting uitgesloten te 
worden van toekomstige aanbestedingen of vervolgschadeclaims - ondernemingen 
om de boetebesluiten voor de rechtbank aan te vechten, zelfs wanneer kans op 
succes laag is. De bovengenoemde factoren zijn in het algemeen van invloed op de 
beslissing om de procedure voort te zetten na de bezwaarprocedure. De analyse 
van deze factoren in het licht van eerdere studies heeft het beperkte vermogen van 
de kartelbezwaarprocedure om geschillen op te lossen verklaard: kartelgeschillen 
zijn fundamenteel van aard en niet geschikt om te worden opgelost in de 
bezwaarprocedure.

De analyse van alle relevante rechterlijke uitspraken, de vergelijkingen met diverse 
lidstaten en vier andere Nederlandse markttoezichthouders, alsmede interviews 
met de Nederlandse betrokkenen (advocaten, ACM-functionarissen en rechters) 
heeft aangetoond dat het grote aantal vernietigde boetes niet enkel kan worden 
verklaard door de kwaliteit van het werk van de mededingingsautoriteit, de specifieke 
kenmerken van de besluitvormings- of gerechtelijke procedures of de aard van het 
mededingingsrecht, maar te wijten is aan een complexere combinatie van factoren. De 
resultaten die volgen uit de gehanteerde methoden laten zien dat het hoge percentage 
van succesvol procederen wordt beïnvloed door een reeks factoren die zowel de aard 
van het mededingingsrecht als kenmerken van de zaken, partijen en gerechtelijke 
procedures betreffen. Op basis van de analyse zijn de volgende factoren geaccepteerd 
als factoren die van invloed zijn op het hoge aantal vernietigingen in Nederland:

• Reikwijdte van de beroepsgronden
• Identiteit van de partijen
• Aard van de zaak
• Duidelijkheid van het recht
• Toetsingsbevoegdheden van de rechterlijke instantie
• Deskundigheid van de rechterlijke instantie
• Uiteenlopende opvattingen over het mededingingsrecht

A
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Het korte en snelle antwoord op de centrale onderzoeksvraag is dat combinaties van 
factoren die voortvloeien uit de aard van het mededingingsrecht en de kenmerken 
van de Nederlandse kartelhandhaving van invloed zijn op de hoge percentages van 
procederen en succesvol procederen. De overkoepelende onderzoeksvraag heeft de 
verklaringen voor het percentage van procederen en het percentage van succesvol 
procederen samengebracht. Hoewel de verklaringen kunnen worden gezien als 
antwoorden op twee afzonderlijke vragen, heeft het onderzoek aangetoond dat 
de percentages van aangevochten en vernietigde kartelboetes elkaar beïnvloeden.

In het afsluitende hoofdstuk van het proefschrift zijn verschillende mogelijke 
maatregelen uiteengezet waarmee invloed zou kunnen worden uitgeoefend op de 
hoge percentages van procederen en succesvol procederen. Bij deze maatregelen 
is gekeken naar de haalbaarheid, de wenselijkheid en de mogelijke positieve en 
negatieve effecten van de maatregelen. Voorbeelden zijn het aantrekkelijker 
maken van schikkingen, aanpassing van de bezwaarprocedure, aanpassing van 
de wijze van formulering van boetebesluiten, aanpassing van het type zaken dat 
wordt gehandhaafd, aanpassing van de wijze van formulering van rechterlijke 
uitspraken en het toekennen van de bevoegdheid om de boete op te leggen en de 
hoogte te bepalen aan de Rechtbank Rotterdam. Geconcludeerd wordt dat het 
mogelijke effect van de beschikbare maatregelen op de percentages niet eenduidig 
is als gevolg van het aantal en de variëteit van de beïnvloedende factoren. De 
invoering van één of meer maatregelen kan een positief effect hebben, maar het 
is moeilijk te voorspellen wat het resultaat van deze maatregelen zal zijn en wat 
de mogelijke neveneffecten zijn. Indien de conclusie zal worden getrokken dat de 
hoge percentages een probleem vormen en ook opgelost moeten worden, dan is 
een diepgaande beoordeling van de positieve en negatieve consequenties van de 
beschikbare opties nodig om duurzame oplossingen te formuleren. Dit valt echter 
buiten het bereik van dit proefschrift en vereist vervolgonderzoek.
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