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Chapter 3 

The Presence of Third States in International Adjudication: From 

the Perspective of Intervention 

3.1 Introduction 

The previous chapter illustrates that the application of the Monetary Gold principle 

represents an approach adopted by international courts and tribunals to identify the real 

subject matter of a dispute submitted before them. The invocation of this principle may 

predominantly determine the exercise of a court’s or tribunal’s jurisdiction ratione 

personae and ratione materiae. What is more, in terms of the development of 

international litigation, provided a court or tribunal has jurisdiction over a dispute, the 

legal interests and rights of a third State are still likely to be affected by the decision of a 

case and cannot be fully overlooked in international law. So as to preclude the decision 

between two original litigants from encroaching upon the legal interests and rights of a 

third State, a third State may file an application for permission to intervene in the 

proceedings. Such a judicial phenomenon is saliently seen in international maritime 

boundary delimitation. 

 

The third chapter looks at non-party third States that are seeking to intervene in an 

international dispute settlement. Specifically, under Articles 62 and 63 of the ICJ 

Statute, a third State currently can file an application to intervene if a third State 

considers its “interest of legal nature may be affected by the decision of the Court in the 

case”, or the dispute is about the construction of a convention to which an absent third 

State is a party.
344

 These two provisions stem from Articles 62 and 63 of the PCIJ’s 

Statute.
345 

Similar provisions are also stipulated in Articles 31 and 32 of the Statute of 

the ITLOS.
346

 In terms of international judicial practice, the PCIJ and the ICJ are the 

                                                           
344  International Court of Justice, “The Statute of the International Court of Justice.” Article 62 of the ICJ Statute 

provides that: “l. Should a state consider that it has an interest of a legal nature which may be affected by the 

decision in the case, it may submit a request to the Court to be permitted to intervene. 2. It shall be for the Court 

to decide upon this request”. Article 63 of the ICJ Statute stipulates that: “1. Whenever the construction of a 

convention to which states other than those concerned in the case are parties is in question, the Registrar shall 

notify all such states forthwith. 2. Every state so notified has the right to intervene in the proceedings; but if it 

uses this right, the construction given by the judgment will be equally binding upon it”. 
345  “Statute of the Permanent Court of International Justice,” League of Nations, December 16, 1920, accessed 

October 16, 2018, https://www.refworld.org/docid/40421d5e4.html. Article 62 of the Permanent Court of 

International Justice provides that, “Should a State consider that it has an interest of a legal nature which may be 

affected by the decision in the case, it may submit a request to the Court to be permitted to intervene as a third 

party. It will be for the Court to decide upon this request”. Article 63 provides that, “Whenever the construction 

of a convention to which States other than those concerned in the case are parties is in question the Registrar shall 

notify all such States forthwith. Every State so notified has the right to intervene in the proceedings: but if it uses 

this right, the construction given by the judgment will be equally binding upon it”. 
346  “Statute of the International Tribunal for the Law of the Sea,” International Tribunal for the Law of the Sea, 

December 10, 1982, 1833 UNTS 561, accessed April 7, 2018, https://www.itlos.org/fileadmin/itlos/documents/ba 

sic_texts/statute_en.pdf. Article 31 of the ITLOS Statute provides that: “1. Should a State Party consider that it 
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main institutions addressing the request of intervention from third States. The ITLOS 

and international arbitral proceedings so far have not had any cases relating to the issue 

of intervention. On the other hand, this chapter will demonstrate that most of the cases 

regarding the procedure of intervention filed by third States in international litigation 

relate to maritime boundary delimitation. The ICJ’s jurisprudence as regards the 

interpretation and application of Articles 62 and 63 of the Statute is largely formulated 

in the maritime delimitation cases. Therefore, it is necessary to more specifically 

examine how international courts or tribunals deal with third States’ requests to 

intervene in the proceedings. Accordingly, two issues will be integrated into one chapter. 

 

All in all, the purpose of this chapter is to give a full-scale picture of the intervention 

procedure’s role for third States in international adjudication, particularly maritime 

delimitation cases. It is revealed that the procedure of intervention runs into some 

judicial qualms and insufficiently protects the legal rights and interests of third States, 

in the event that international courts and tribunals are pursuing a strictly bilateral nature 

in the settlement of an international dispute. Such insufficiency calls for a more 

inclusive approach to deal with the existence of multilateral interests in interstate 

relations. This chapter will consist of five sections. The first provides a brief overview 

regarding the evolution of the intervention procedure under international law, with a 

special emphasis on international conventions relating to it. The second analyzes two 

respective provisions stipulating the intervention procedure. Concrete requirements 

contained therein will be illustrated based on the interpretation and application carried 

out by an international court or tribunal. International maritime delimitation cases are 

playing a positive part in the fertilization of legal jurisprudence relating to third-party 

intervention. The third makes observations on potential judicial predicaments of the 

intervention procedure in taking care of the rights and interests of third States, with 

particular references to the settlement of maritime boundary disputes. As a comparative 

study, it also provides some observations on State practices relating to the existence of 

tripoints, highlighting the flexibility and practicality of considering the rights and 

interests of third States. The fourth remarks on the insufficiency of the intervention 

procedure to protect the legal rights and interests of third States, especially in the field 

                                                                                                                                                                          
has an interest of a legal nature which may be affected by the decision in any dispute, it may submit a request to 

the Tribunal to be permitted to intervene. 2. It shall be for the Tribunal to decide upon this request. 3. If a request 

to intervene is granted, the decision of the Tribunal in respect of the dispute shall be binding upon the intervening 

State Party in so far as it relates to matters in respect of which that State Party intervened”. Article 32 of the 

ITLOS Statute stipulates: “1. Whenever the interpretation or application of this Convention is in question, the 

Registrar shall notify all States Parties forthwith. 2. Whenever pursuant to article 21 or 22 of this Annex the 

interpretation or application of an international agreement is in question, the Registrar shall notify all the parties 

to the agreement. 3. Every party referred to in paragraphs 1 and 2 has the right to intervene in the proceedings; if 

it uses this right, the interpretation given by the judgment will be equally binding upon it”.  
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of international maritime boundary delimitation, calling for a more inclusive approach 

to properly handle multilateral interests of third States outside a bilateral dispute.   

3.2 A historical overview of the development of the procedure of intervention in 

international law 

International conventions as one of the sources of international law under Article 38 of 

the ICJ Statute consistently draw attention to the possibility of third States’ participation 

in international litigation, and they reveal the relationship between the rights and 

obligations of two principal parties and the legal interests and rights of a third State. In 

the following parts, some observations will be made on how negotiating parties in those 

conventions consider the legal rights and interests of third States and how the procedure 

of intervention is formulated. First, provisions regarding participation of non-party third 

States in the proceedings are regularly found in international conventions that include 

the dispute settlement procedure. Second, the prior overview asserts that State consent 

constitutes the legal basis for an absent third State to be permitted to intervene in the 

proceedings, which is similar to the reading and application of the Monetary Gold 

principle in the second chapter. 

 

3.2.1 A historical overview of international conventions with regard to a third 

State’s intervention 

 

In 1875, the Institut de Droit International passed a Resolution that the intervention of a 

third State was admissible only when the parties that concluded the compromise 

expressed their consent to it.
347

 The Convention for the Pacific Settlement of 

International Disputes in 1899 states that given the interpretation of a Convention to 

which third States were also parties, third States had “the right to intervene in the case” 

after they were notified.
348 

A similar provision is also stipulated in the Convention for 

the Pacific Settlement of International Disputes in 1907.
349

 Later, Articles 62 and 63 of 

                                                           
347  “Projet de règlement pour la procédure arbitrale internationale,” Institut de Droit International, 1875, accessed 

October 16, 2018, http://www.justitiaet pace.org/idiF/resolutionsF/1875_haye_03_fr.pdf. 
348 “Convention for the Pacific Settlement of International Disputes,” Permanent Court of Arbitration, 1899, accessed 

October 16, 2018, https://pca-cpa.org/wp-content/uploads/sites/175/2016/01/1899-Convention-for-the-Pacific-

Settlement-of-Internati onal-Disputes.pdf. Article 56 provides: “The Award is only binding on the parties who 

concluded the ‘Compromis’. When there is a question of interpreting a Convention to which Powers other than 

those concerned in the dispute are parties, the latter notify to the former the ‘Compromis’ they have concluded. 

Each of these Powers has the right to intervene in the case. If one or more of them avail themselves of this right, 

the interpretation contained in the Award is equally binding on them”. 
349 “Convention for the Pacific Settlement of International Disputes,” Permanent Court of Arbitration, 1907, accessed 

October 16, 2018, https://pca-cpa.org/wp-content/uploads/sites/175/2016/01/1907-Convention-for-the-Pacific-

Settlement-of-Internati onal-Disputes.pdf. Article 84 stipulates: “The Award is not binding except on the parties 

in dispute. When it concerns the interpretation of a Convention to which Powers other than those in dispute are 

parties, they shall inform all the Signatory Powers in good time. Each of these Powers is entitled to intervene in 

the case. If one or more avail themselves of this right, the interpretation contained in the Award is equally binding 

on them”. 
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the PCIJ Statute in 1920 specified two types of intervention for third States to seek and 

are not solely confined to the interpretation of international treaties. According to the 

General Act for the Pacific Settlement of International Disputes in 1928, the procedure 

of intervention is equally applied to international arbitration.
350  

In the conciliation 

procedure, a third State seeking to intervene required agreement from the parties to the 

dispute.
351 

The same provisions were formulated in the Revised General Act for Pacific 

Settlement of International Disputes in 1949.
352 

These clauses are written in such a way 

that they basically are not changed in Articles 62 and 63 of the ICJ’s Statute.
  

 

Apart from clear clauses allowing third States to seek intervention, in other international 

conventions there are some provisions concerning intervention-like methods which 

permit non-party States to participate in the proceedings. For instance, in the Annex of 

the VCLT, “the conciliation commission, with the consent of the parties to the dispute, 

may invite any party to the treaty to submit to it its views orally in writing”.
353

 Similar 

provisions are subsequently provided in Article 66 of the VCLTSIO.
354

 In accordance 

                                                           
350  “General Act for the Pacific Settlement of International Disputes,” World Legal Information Institute, 1928, 

accessed October 16, 2018, http://www.worldlii.org/int/other/LNTSer/1929/220.html. Article 35 provides that: “1. 

The present General Act shall be applicable as between the parties thereto, even though a third Power, whether a 

party to the Act or not, has an interest in the dispute. 2. In conciliation procedure, the parties may agree to invite 

such third Power to intervene”. Article 36 provides that, “1. In judicial or arbitral procedure, if a third Power 

should consider that it has an interest of a legal nature which may be affected by the decision in the case, it may 

submit to the Permanent Court of International Justice or to the arbitral tribunal a request to intervene as a third 

party. 2. It will be for the Court or the tribunal to decide upon this request”. Article 37 provides that: “1. 

Whenever the construction of a convention to which States other than those concerned in the case are parties is in 

question, the Registrar of the Permanent Court of International Justice or the arbitral tribunal shall notify all such 

States forthwith. 2. Every State so notified has the right to intervene in the proceedings; but, if it uses this right, 

the construction given by the decision will be binding upon it”. 
351  World Legal Information Institute, “General Act for the Pacific Settlement of International Disputes.”   
352  “Revised General Act for the Pacific Settlement of International Disputes,” United Nations Treaty Collection, 

April 28, 1949, accessed October 16, 2018, https://treaties.un.org/doc/Treaties/1950/09/19500920%2010-

17%20PM/Ch_II_1p.pdf. Article 35 provides: “The present General Act shall be applicable as between the 

parties thereto, even though a third Power, whether a party to the Act or not, has an interest in the dispute. 2. In 

conciliation procedure, the parties may agree to invite such third Power to intervene”. Article 36 stipulates: “1. In 

judicial or arbitral procedure, if a third Power should consider that it has an interest of a legal nature which may 

be affected by the decision in the case, it may submit to the Permanent Court of International Justice or to the 

arbitral tribunal a request to intervene as a third party. 2. It will be for the Court or the tribunal to decide upon this 

request”. Article 37 provides: “1. Whenever the construction of a convention to which States other than those 

concerned in the case are parties is in question, the Registrar of the Permanent Court of International Justice or 

the arbitral tribunal shall notify all such States forthwith. 2. Every State so notified has the right to intervene in 

the proceedings; but, if it uses this right, the construction given by the decision will be binding upon it”.  
353  “Vienna Convention on the Law of the Treaties,” United Nations Treaty Collection, 1155 UNTS 331, May 23, 

1969, accessed October 16, 2018, https://treaties.un.org/doc/publication/unts/volume%201155/volume-1155-i-

18232-english.pdf. In the Annex, Article 3 provides: “The Conciliation Commission shall decide its own 

procedure. The Commission, with the consent of the parties to the dispute, may invite any party to the treaty to 

submit to it its views orally or in writing. Decisions and recommendations of the Commission shall be made by a 

majority vote of the five members”. 
354  “Vienna Convention on the Law of Treaties between States and International Organizations or between 

International Organizations,” United Nations Treaty Collection, A/CONF.129/15, March 21, 1986, accessed 

October 16, 2018, http://legal.un.org/ilc/texts/instruments/english/conventions/1_2_1986.pdf. Article 4 under the 

Annex provides: “The Arbitral Tribunal, with the consent of the parties to the dispute, may invite any interested 

State or international organization to submit to it its views orally or in writing”. Article 10 stipulates: “The 

Conciliation Commission shall decide its own procedure. The Commission, with the consent of the parties to the 

dispute, may invite any party to the treaty to submit to it its views orally or 39 in writing. Decisions and 

recommendations of the Commission shall be made by a majority vote of the five members”.  
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with the UNCLOS, Article 31 of the Statute of ITLOS is almost identical to Article 62 

of the ICJ Statute but indicates the tribunal decision’s binding force upon “the 

intervening State Party in so far as it relates to matters in respect of which that that State 

Party intervened”.
355 

By the same token, the structure of Article 32 resembles Article 63 

of the ICJ Statute.
 356

 Moreover, in conciliation procedure under Annex V, it is 

reiterated that “the commission may, with the consent of the parties to the dispute, 

invite any State Party to submit to it its views orally or in writing”.
357

 Based on the 

statutory rules above, an international court or tribunal interprets and applies those 

provisions, making some clarifications on requirements and norms in determining 

whether a third State’s request to intervene in the pending dispute may be qualified, but 

concurrently creating some ambiguities as well. A detailed analysis will be presented in 

the second section of this paper.  

 

3.2.2 Some observations on the historical development of the procedure of 

intervention in international law 

 

The foregoing treaties contain a more or less similar provision implicating the 

participation of third States, but their absence may not prohibit the exercise of a court’s 

or tribunal’s jurisdiction. Instead, such a participation is incidental to the jurisdiction of 

third-party judicial organs. As contended by Sienho Yee, “the consent principle—the 

principle in international dispute settlement that no State is obliged to have its disputes 

submitted to judicial settlement without its consent—is a fundamental principle that 

applies universally and without exception”.
358

 Additionally, the res judicata and the res 

inter alios acta principles ensure that no absent third State can join in a lawsuit without 

consent from the parties to the dispute, nor will those States be bound by the final ruling. 

Any measure to permit a non-disputing State without taking into account the original 

litigants’ positions may detrimentally harm the equal sovereignty of States in the 

international community. Therefore, any involvement of third States which are not 

parties to a pending case must acquire a certain form of consent. In general, such a 

consent can be seen from two perspectives. For one thing, the intervention procedure 

requires express consent from the parties to the dispute, indicating that specific consent 

must be given by original litigants to the case. This is particularly found in the 

                                                           
355  International Tribunal for the Law of the Sea. “Statute of the International Tribunal for the Law of the Sea,” 

Article 31.  
356  Ibid., Article 32.  
357  “United Nations Convention on the Law of the Sea,” United Nations Treaty Collection, 1833 UNTS 397, 

December 10, 1982, accessed October 16, 2018, https://www.un.org/Depts/los/convention_agreements/texts/uncl 

os/unclos_e.pdf. Article 4 under the Annex V provides: “the conciliation commission shall, unless the parties 

otherwise agree, determine its own procedure. The commission may, with the consent of the parties to the dispute, 

invite any State Party to submit to it its views orally or in writing. Decisions of the commission regarding 

procedural matters, the report and recommendations shall be made by a majority vote of its members”. 
358  Yee, “Notes on the International Court of Justice (Part 7),” 626. 
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Resolution in 1875 passed by Institut de Droit Internationa and the procedure of 

conciliation contained in some international treaties. For another, some international 

conventions do not explicitly require express consent from the parties to them. However, 

as the Court pointed out in the Gulf of Fonseca (El Salvador v. Honduras) case, “the 

competence of the Court in this matter of intervention is not, like its competence to hear 

and determine the dispute referred to it, derived from the consent of the parties to the 

case, but from the consent given by them, in becoming parties to the Court’s Statute, to 

the Court’s exercise of its powers conferred by the Statute”.
359

 The Court observes that 

two principal parties to the proceedings do not have to expressly consent to a third State 

using the intervention procedure in the settlement of a particular dispute. This is equally 

applicable to the Statute of the ITLOS. As Sienho Yee argues, “on the basis of the 

consent already given in those Statutes by the States through becoming parties to them”, 

a third State’s request for intervention falls within the consent from states which have 

entrusted the Court or tribunal to excercise its judicial competence.
360 

 

The procedure of intervention is also taken into account in international arbitration. 

Arbitration as a means of international dispute settlement is characterized by being 

purely bilateral in nature and confined by the consent from the original litigants.
361

 

Throughout international litigation history, no arbitral cases have ever concerned the 

application of intervention by third States. It is particularly observed by Ian Brownlie 

that “arbitration is litigation in conditions of privacy: no third-party intervention is 

possible”.
362 

Given the consent is conferred upon by the parties to the arbitration, third 

States are still likely to join in the case based on the principle of consensual jurisdiction. 

Moreover, Sienho Yee highlights that “such specific consent must be expressed in an 

unmistakable way”.
363 

It is generally stated that intervention in international arbitration 

is not permissible. In addition, there is also another possibility that the consent to the 

request for permission to intervene has been expressed when the two original litigants 

become the parties to international treaties. Since such consent has not been implicitly 

shown when States become the parties to the Convention, this may not be the case in the 

compulsory arbitration under Part XV of UNCLOS. Nevertheless, there is a view that a 

third State’s request may still be granted if a tribunal exercises its discretion on its own 

                                                           
359  Case concerning the Land, Island and Maritime Frontier Dispute, El Salvador/Honduras: Nicaragua Intervening, 

Application by Nicaragua for Permission to Intervene, I.C.J. Rep 92, 133, para. 96 (ICJ. 1990).  
360  Sienho Yee, “Intervention in an Arbitral Proceeding under Annex VII to the UNCLOS?” Chinese Journal of 

International Law 14, Issue 1 (2015): 86.  
361  Whaling in the Antarctic, Australia v. Japan: New Zealand intervening, I.C.J. Rep 3, Declaration of Intervention 

by New Zealand, Order, Separate opinion of Judge Cançado Trindade, 16-7, para. 7 (ICJ. 2013). Antônio 

Augusto Cançado Trindade, The Construction of a Humannized International Law: A collection of Individual 

Opinions (1991-2013) (Leiden, Netherlands: Brill Nijhoff, 2015), 1278. 
362  Brownlie, “The Peaceful Settlement of International Disputes,” 267. 
363  Yee, “Intervention in an Arbitral Proceeding,” 90.   
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according to Article 5 of Annex VII.
364

 However, such reasoning is incomplete and may 

overlook the ICJ’s jurisprudence in assessing its competence over the request to 

intervene. In light of existing international conventions and case law, explicit provisions 

relating to intervention do not stipulate that it is necessary to seek consent from 

principal parties. However, no similar articles concerning intervention in Annex VII 

indicate such a procedure can be invoked by a third State in compulsory arbitration. 

Consequently, unless express consent to intervention is reached by the original litigants, 

it may be unlikely for a third State to be involved in the arbitral proceedings. An arbitral 

tribunal should take judicial limits imposed by the consent from principal parties into 

account and acknowledge that it may have no independent power to allow a third State’s 

application for permission to intervene in UNCLOS compulsory arbitration. 

3.3 An examination of international adjudication concerning the procedure of 

intervention: Article 62 of the ICJ Statute  

With respect to the issue of intervention, decisions of international courts or tribunals 

have a role to play. The ICJ makes important contributions to the jurisprudence 

regarding the intervention procedure. It is revealed that there are some certainties and 

uncertainties in the Court’s jurisprudence, when it considers whether conditions in 

Articles 62 and 63 are met or not in the determination of a request to intervene in the 

proceedings. In this section, the requirements of intervention under Articles 62 and 63 

will be looked into in detail. Furthermore, some certainties and uncertainties inside the 

jurisprudence give rise to some inconsistency in international law. In particular, how 

underlying inconsistencies may affect the legal interests and rights of third States will 

be dealt with below.  

 

3.3.1 The presence of absent third States in international adjudication before the 

intervention procedure was invoked 

 

This section is primarily focused on Article 62 of the Statute, which forms “an 

innovation introduced in the Statute of the Permanent Court”, as observed by Shabtai 

Rosenne.
365 

In fact, there were no applications for permission to intervene filed by non-

party States before the establishment of the ICJ. The Eastern Greenland case recognizes 

“the extent to which the sovereignty is also claimed by some other Power”, but no third 

State made such a claim.
366 

In the ICJ, some judges in the Corfu Channel case expressed 

                                                           
364  International Tribunal for the Law of the Sea. “Statute of the International Tribunal for the Law of the Sea,” 

Article 5 of Annex VII. It provides that: “Unless the parties to the dispute otherwise agree, the arbitral tribunal 

shall determine its own procedure, assuring to each party a full opportunity to be heard and to present its case”. 
365  Rosenne, Law and Practice of the International Court, 1441. 
366  Legal Status of Eastern Greenland, Denmark v. Norway, Ser A/B, No. 53, 46 (PCIJ. 1933). 
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different opinions that the link between Albania and some other authority including 

Yugoslavia was unable to be separated and should be dealt with as a whole.
367

 Still, no 

request for intervention was put forward.
 
In the Fisheries case, as contended by Barbara 

Kwiatkowska, “Iceland might have been comptemplating intervention, but no measures 

to this effect were initiated”.
368 

The Court in the Monetary Gold case considered that 

Albania neither sought intervention nor expressed any position on that particular case, 

but the legal rights and interests of Albania as the subject matter of the case did preclude 

the Court from exercising its jurisdiction.
369 

Based on the ICJ’s ruling in the North Sea 

Continental Shelf cases, the goal of the Federal Republic of Germany (FRG) to prolong 

its border to the center of the North Sea and extend its CS had been achieved in two 

maritime boundary agreements.
370 

As a result, the rights and interests of the FRG were 

accorded respect and protection by subsequent delimitation with the Netherlands and 

Denmark that implemented the Court’s prior decision. In the Anglo-French case, the 

Court of Arbitration found that the French argument regarding a third State was a 

hypothetical issue.
371

 Even if there are some overlapping maritime zones among three 

States, “that problem would normally find its appropriate solution by negotiations 

directly between the three States concerned”.
372

  

 

Notably, there are quite a limited number of cases where the applications for permission 

to intervene were filed by an absent third State under Article 62, since Malta sought to 

intervene in the dispute in the Tunisia/Libya case. The rate of success for the Court in 

granting such permission is even lower. According to Article 62 of the Statute, there are 

only three cases where the Court determined to support the intervention of third States. 

In the El Salvador/Honduras case, the Court merely considered Nicaragua’s request to 

intervene on the legal regime of the Gulf of Fonseca, but it dismissed other requests 

concerning the status of islands as well as maritime delimitation within and outside of 

                                                           
367  The Corfu Channel case, United Kingdom v. Albania, I.C.J. Rep 4, Dissenting opinion of Judge Winiarski, 51 

(ICJ. 1949). United Kingdom v. Albania, Dissenting opinion of Judge Krylov, at 68-9. Ibid., Dissenting opinion 

of Judge Badawi Pasha, at 61. Ibid., Dissenting opinion of Judge ad hoc Ečer, at, 117.  
368  Barbara Kwiatkowska, Decisions of the World Court Relevant to the UN Convention on the Law of the Sea, 2nd 

ed. (Leiden, Netherlands, Brill, 2010), 287- 90. 核实 
369  The Monetary Gold, at 32-3. 
370  North Sea Continental Shelf Cases (ICJ. 1969). D.H. Anderson, “Denmark-Federal Republic of Germany, Report 

Number 9-8,” in International Maritime Boundaries, ed. J.I. Charney and L.M. Alexander (Dordrecht, 

Netherlands: Martinus Nijhoff, 1993), 1805. D.H. Anderson, “Federal Republic of Germany-The Netherlands, 

Report Number 9-11,” in International Maritime Boundaries, ed. J.I. Charney and L.M. Alexander (Dordrecht, 

Netherlands: Martinus Nijhoff, 1993),1839. After concluding boundary agreements with Denmark and the 

Netherlands by further bilateral negotiations in terms of the Court’s ruling, the FRG’s continental shelf “extended 

to the center of the North Sea in such a way as to meet that of the UK”, as observed by D.H. Anderson. In 

conjunction with maritime boundaries between the UK and Denmark or the Netherlands, the Court’s judgment 

had in fact influenced the establishment of tripoints among the FRG, the UK, the Netherlands, or Denmark.   
371  Delimitation of the Continental Shelf between the United Kingdom of Great Britain and Northern Ireland, and the 

French Republic, Anglo-French Arbitration, 18 RIAA 3, 27, para. 28 (1977-1978).   
372  Anglo-French Arbitration, at 27, para. 28. 
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the Gulf.
373

 In the Cameroon v. Nigeria case, Equatorial Guinea’s request was 

unanimously granted by the Court in the dispute concerning maritime delimitation 

between Cameroon and Nigeria.
374

 In the Germany v. Italy case, Greece was allowed to 

intervene as regarded the decisions of Greek courts in the proceedings.
375

 The following 

parts of this chapter will present the requirements for intervention procedures under 

Article 62 and Article 81 of the Rules of the Court, and analyze the inherent certainties 

and uncertainties in this section.
376

  

 

3.3.2 The scope of the legal rights and interests of third States when the 

procedure of intervention is sought in international adjudication: Article 62 of the 

Statute and Article 81 (2)(a) of the Rules of the Court
377

 

 

To be noted, the drafting history of Article 62 manifests that legislators not adopt the 

meaning of “interest” or “right” based on their general notions; instead, they should lay 

out the definition of “an interest of legal nature”.
378

 The same content is also stipulated 

by Article 81(2)(a) under the Rules of the Court and should be put together for the 

analysis in this part.
 
As stated by Judges Cançado Trindade and Yusuf, the definition of 

interest of a legal nature could be considered as “a hybrid compromise between distinct 

proposals by some of the members of the Advisory Committee of Jurists”.
379

 Tania 

Licari stated that it means “the desire to accommodate opposing views prevailed over 

the need for clarity and precision”.
380

 In the Nicaragua v. Colombia case, the Court 

stated that “the interest of a legal nature has to be the object of a real and concrete claim 

of that State, based on law, as opposed to a claim of a purely political, economic or 

strategic nature”.
381  

In addition, it declared that a would-be intervener did not 
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necessarily have to show that “one of its rights may be affected”, but it was sufficient to 

prove “its interest of a legal nature may be affected”.
382

 Hence, the threshold to have the 

“right” to be possibly affected is higher than that of a legal interest. 

 

In the Tunisia/Libya case, Malta, the applicant for intervention, contended that its legal 

interests and rights existed in the general principles and rules of international law 

concerning the delimitation of CS between two disputing parties.
383

 But this was 

rejected by the Court since they did not “relate to any legal interest of its own directly in 

issue between Tunisia and Libya in the present proceedings or as between itself and 

either one of those countries”.
384

 In the Libya/Malta case, Italy claimed its legal 

interests as its “sovereign rights over certain areas of continental shelf in issue in the 

present case”, and Italy presented specific and concrete areas that may be affected by a 

decision of the Court.
385

 Nevertheless, the Court considered that addressing Italy’s 

request would require it to address potentially separate maritime boundary disputes 

between Italy and the original litigant States, which would go beyond its judicial 

competence.
386

 Two observations can be made with regard to two cases. On the one 

hand, interests in the development of the generally applicable legal rules and principles 

relating to maritime delimitation, including delimitation methods and relevant 

circumstances, can hardly constitute justifications to prove the legal interests and rights 

of third States may be affected, since they are too general to show specific and direct 

interests of third States in maritime delimitation cases. As stated by the Special 

Chamber in the El Salvador/Honduras case, it “does not consider that an interest of a 

third State in the general legal rules and principles likely to be applied by the decision 

can justify an intervention”.
387

 In light of the Palau Ligitan and Pulau Sipadan case, the 

“interest” itself should not be “such a generalized interest”.
388

 On the other hand, the 

Libya/Malta case indicates that the scope of legal rights and interests of third States, if 

allowed to intervene, should not affect the nature of a dispute before the Court. Given 

that a third State invokes specific areas to verify the existence of legal interests which 

may be affected by the case, maritime boundary disputes between a third State and each 

of the principal parties may possibly arise in the same disputed maritime area. This 

poses a risk of modifying the subject matter of a judicial dispute as well as questions as 

to the competence of the Court or tribunal over the dispute before it. Be that as it may, it 

should be pointed out that this latter argument has not been followed in subsequent 
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judicial decisions. As illuminated by Beatrice I. Bonafé, the Court “has adopted a 

restrictive approach with respect to the requirement of the legal interests that may be 

affected”.
389

 

 

3.3.3 To what extent legal rights and interests of third States may be affected in 

international adjudication 

 

In theory, the Special Chamber (the Chamber) in the El Salvador/Honduras case 

observed that a would-be intervener “has only to show that its interest ‘may’ be affected, 

not that it will or must be affected”.
390

 The word “may” rather than “must” or “will” 

indicates a lower standard for third States to meet. At the intervention stage, the Court is 

not allowed to make any decision on the merits, nor can a third State be certain of the 

consequences of the Court’s decision. It is argued that the word “may” might properly 

demonstrate the limit of the Court’s competence as well as the capability of a third State 

to provide the Court with relevant information. Nonetheless, in practice, the 

interpretation and application of the word “may” by international courts and tribunals 

seem to be inconsistent and controversial.
 391

 

 

What’s more, the requirement “by the decision in the case” implies a intermediate 

relation between the application for permission to intervene and the Court’s decision on 

the merits. For instance, Malta’s application was rejected because “the interest of a legal 

nature invoked by Malta does not relate to any legal interest of its own directly in issue 

as between Tunisia and Libya in the present proceedings or as between itself and either 

one of those countries”.
392

 In the El Salvador/Honduras case, the Court “needs to be 

told what interests of a legal nature might be affected by its eventual decision on the 

merits”.
393

 Last but not least, in the Indonesia/Malaysia case, the Court also declared 

that the legal interests and rights of third States may be affected by either reasoning or 

operative decision of the main proceedings, which further specify the extent of the legal 

rights and interests of third States may be affected in international adjudication.
394  
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3.3.4 Article 81 of the Rules of the Court and an application for permission to 

intervene  

 

To illustrate, there are three paragraphs under Article 81 of the Rules of the Court to 

apply Article 62 of the Statute. The first paragraph is similar to Article 62(1) and has 

been discussed above. It is observed that international courts and tribunals always 

regard three paragraphs as conditions for them to evaluate the qualification of a third 

State’s application for permission to intervene. Nonetheless, Alina Miron observes that 

these provisions “should not be requirements for the admissibility of the application to 

intervene, since they address the limits of intervention itself and the legal consequences 

which the Court could trigger in the judgment on the merits”.
395

 Donald Greig also 

points out that “the Rules should enable the Court to determine more easily whether a 

third party is entitled to intervene, not to place additional obstacles in the way of a party 

seeking to intervene”.
396

 Therefore, Article 81 has actually presumed a third State’s 

application is admissible, whereas “the Court addressed them at the preliminary stage of 

the admissibility”.
397

 It is the Court that formulates some standards in the interpretation 

and application of this article, and these will be discussed below.  

 

3.3.4.1 An application shall be filed as soon as possible and no later than the 

closure of the written proceedings 

 

A would-be intervener shall file an application “as soon as possible and not later than 

the closure of the written proceedings”.
398

 Normally, most third States submit the 

applications in due course. In the Indonesia/Malaysia case, the Philippines filed its 

application after two original parties had exchanged their Replies with each other and 

waited to ascertain the final date for filing Rejoinders. However, the Court considered 

the final date for written pleadings was not yet determined and such an application was 

not regarded as a failure to meet this condition under Article 81(1).
399

 Therefore, the 

Court normally does not dismiss a request to intervene because of improper timing but 

is somewhat flexible. 

 

3.3.4.2 The precise object of the intervention 

 

There is no clear indication of the term “precise object” in Article 62, but the Court 

takes cognizance of this factor as an indispensable step to verify the qualification of a 
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third State’s request. In the Libya/Malta case, Italy aimed to “defend the rights which it 

claims over some of the areas claimed by the Parties, and to specify the position of 

those areas”.
400

 Nevertheless, in the Court’s view, Italy’s request to inform the Court of 

or to safeguard the legal rights and interests of a third State amounted to bringing about 

new disputes to the pending case between a third State and one of parties to the 

proceedings.
401

 In the absence of the consent from two principal parties, the Court was 

deprived of the jurisdiction to deal with separate disputes between a would-be 

intervenor and original parties. Accordingly, the Court actually confined intervention 

under Article 62 to no more than one situation where a would-be intervenor participated 

in the main proceedings as a party, with special consent from principal parties. Several 

judges expressed their dissenting opinions concerning this issue, and three of them 

became judges of the Special Chamber in the El Salvador/Honduras case.
402

 Nicaragua 

declared to “inform the Court of the nature of the legal rights of Nicaragua which are in 

issue in the dispute”.
403

 The Court, however, found that, “it cannot be said that “this 

object is not a proper one: it seems indeed to accord with the function of 

intervention”.
404

 Thus, it turned to pertain to the object of safeguarding or protecting the 

legal interests and rights of a third State as an appropriate description, regardless of 

whether or not a third State is a party or non-party to the proceedings. In the subsequent 

cases, such reasoning is fully applied in addressing the object of the intervention 

procedure.
405

 Furthermore, in the Nicaragua v. Colombia case, the Court argued that 

“the raison d’être of intervention is to enable a third State, whose legal interest might be 

affected by a possible decision of the Court, to participate in the main case in order to 

protect that interest”.
406

 But a would-be intervenor “may not, under the cover of 

intervention, seek to introduce a new case alongside the main proceedings”.
407

 

 

3.3.4.3 The existence or non-existence of any basis of jurisdiction 

 

In light of paragraph 3 of Article 81(2), a third State seeking intervention has to set out 

“any basis of jurisdiction which is claimed to exist as between the State applying to 

intervene and the parties to the case”.
408

 In Libya/Malta, the Court at the preliminary 
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stage preferred to “leave them to be decided as and when they occur in practice and in 

the light of the circumstances of each particular case”.
409

 Nonetheless, such a 

declaration remains obscure and vague. In the Nuclear Tests Case, the dismissal of Fiji’s 

request mainly hinged on the Court having no jurisdiction over the dispute without 

discussing the jurisdictional link.
410

 Since the Court’s jurisdiction was conferred upon 

by the consent from the original litigants, a request of this nature requires the consent 

from principal parties to the proceedings. Furthermore, it was confirmed in the El 

Salvador/Honduras case that “the competence of the Court in this matter of intervention 

is derived from the consent given by the parties to the case, in becoming parties to the 

Court’s Statute”.
411

 Accordingly, “a valid link of jurisdiction between a third State and 

principal parties to the case is not treated as sine qua non for intervention”.
412

 Sienho 

Yee further observes that “consent to such intervention must have been given once, 

somewhere, somehow, before an intervention can be had”.
413

 Nevertheless, in El 

Salvador/Honduras, such a jurisdictional link is needed only if the intervening State 

would like to intervene as a party to the case.
414

 In the Nicaragua v. Colombia case, 

regardless of the intervention as a party or a non-party, the Court highlights that, the 

content and scope of the application “have to be linked to the subject of the main 

dispute”.
415

 

 

3.3.4.4 It is for a State seeking to intervene to bear the burden of proof 

 

The Chamber in the El Salvador/Honduras case stated that “it is for a State seeking to 

intervene to demonstrate convincingly what it asserts, and thus to bear the burden of 

proof”.
416

 Nonetheless, to what extent will the burden be borne? It is pointed out that a 

would-be intervenor “has only to show that its interest ‘may’ be affected, not that it will 

or must be affected”.
417

 Additionally, a third State’s request “can only be judged in 

concreto and in relation to all the circumstances of a particular case”.
418

 Accordingly, it 

is not a higher standard for a would-be intervenor to satisfy, merely to illustrate the 
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likelihood of being affected by the Court’s decision, but the scope of the term “may” 

remains undefined and ambiguous. As assumed by Inna Uchkunova, “although the 

Court has never specified the exact standard of proof, only prima facie evidence is 

required”.
419

 Notably, the Court in the Palau Ligitan and Pulau Sipadan case stated that 

a third State “bears the burden of showing with a particular clarity the existence of the 

interest of a legal nature which it claims to have”, and that how such interests may be 

affected by the reasoning of the Court must be declared “with adequate specificity”.
420

 

However, this observation does not sufficiently clarify the standards of “adequate 

specificity” to be met for third States intending to seek intervention in a pending case. 

Even if a would-be intervenor was unable to submit relevant documents to express the 

existence of its interest, since “the choice of the means whereby the State to intervene 

seeks to prove its assertions lies in the latter’s sole discretion”, it is not conditio sine qua 

non for a State seeking to intervene to be satisfied.
421

 At face value it looks like a 

threshold that can be easily reached, but there are some limitations that the Court must 

clarify. Therefore, the exact level of evidence that is sufficient for a third State to 

intervene  remains uncertain. In addition, the requirement of the evidence can only be 

examined in a specific and concrete situation, and the Court’s jurisdiction has a large 

margin. 

 

3.3.5 Reflections on the application by a third State for permission to intervene 

under Article 62 
 

The prior section gives an examination of inherent conditions relating to intervention 

under Article 62. This part will make some observations on them, pointing out that some 

essential elements relating to the procedure of intervention are not clear and are even 

controversial. Moreover, such a form of intervention does not provide sufficient 

protection to the legal interests and rights of third States in international adjudication. 

The aim of the following comments is to pursue a more inclusive approach to properly 

deal with the legal rights and interests of absent third parties.  

 

3.3.5.1 An assessment of how the legal rights and interests of third States may be 

affected based on international case law    

 

To see the extent to which the legal rights and interests of third States may be affected in 

international adjudication, the field of maritime delimitation is a salient example. 
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Nonetheless, “adequate specificity” is a proper condition to be met, and a lack of 

concrete standards in the evaluation of such adequacy gives a court or tribunal a large 

margin of discretion. In maritime delimitation, one could argue that the scope of a 

particular area indicated by third States should be considered to correspond to the 

requirement of “adequate specificity”, since it is determined by mathematical 

calculations based on certain geographic coordinates regarding that specific area. For 

instance, in the Libya/Malta case, Italy as required by the Court showed two parts of 

maritime zones which might be affected by the decision at the hearing.
422

 In the 

Nicaragua v. Colombia case, both Costa Rica’s proposal of the “minimum area of 

interest” and Honduras’s claim of “a roughly rectangular area” clarified specific areas 

which might be affected by the judgment.
423 

The Court’s rejection of the applications to 

intervene was primarily driven by concerns about exceeding the limit of judicial 

competence conferred by the original litigants to the dispute. Nevertheless, concrete 

areas claimed by third States really imply such a possibility of being affected, just as 

Judge Oda pointed out, “the possibility or probability of an adverse effect upon a third 

State accordingly is not excluded and cannot be so”.
424

 The Court thus cannot avert the 

possibility of infringing on the rights and interests of a third State, since a boundary line 

to be delimited in this case would probably encroach upon the maritime zones of third 

States. Precluding third States from intervening in the procedure to express their views 

may protect the integrity of bilateral maritime delimitation, but it may not help resolve 

conflicting maritime rights and interests between two parties to the dispute and third 

States.
 425 

 

3.3.5.2 The sufficiency or insufficiency of Article 59 of the ICJ Statute in the 

disposal of rights and interests of third States in international adjudication
426

 

 

It is clear that the purpose of Article 62 of the ICJ Statute is to provide a third State 

which is not a party to the proceedings an opportunity to safeguard its rights and 

interests in a pending case. The aim of Article 59 of the ICJ Statute is to preclude a third 

State as a non-party from being affected by the res judicata of the merits decision.
427

 In 

the Anglo-French Arbitration, the Court of Arbitration determined that its decision “will 
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be res inter alios acta” and only binding upon the two States to the dispute before it.
428

 

As observed by Naomi Burke O’Sullivan, “the consensual nature of international 

dispute settlement mechanisms is reflected in the fact that a decision of an international 

court or tribunal delimiting a maritime boundary has no binding force for states not 

party to the dispute”.
429

 As a result, this article is confined to the phase of the merits, 

whereas Article 62 pertains to a prior stage and “constitutes a means whereby the Court 

can be alerted to the broader interests of a legal nature which may be involved in the 

case besides the positions of the main parties to the dispute”, as elaborated by Judges 

Cançado Trindade and Yusuf.
430

 Shabtai Rosenne observes that Article 59 “may not 

always be sufficient protection for third States, especially in disputes involving 

sovereignty or sovereign rights over portions of the earth’s surface, in particular 

disputes relating to overlapping claims to maritime areas; and that situations exist in 

which something more definite may be required”.
431

 Hugh Thirlway also argues, “in 

maritime delimitation cases it is not sufficient for the Court to rely on Article 59, and 

recklessly indicate a maritime delimitation between the parties before it which might 

extend too far, so as to encroach on areas appertaining to a third State”.
432

 In the 

Cameroon v. Nigeria case, it was admitted that Article 59 of the Statute might not be 

sufficient to protect the interests and rights of third States, especially “in the case of 

maritime delimitation where the maritime areas of several States are involved”.
 433

 

Accordingly, this decision of the Court was opposite to its previous decision in the 

Libya/Malta case, where Article 59 was considered able to accord sufficient protection 

to Italy as a third State. The extent to which Article 59 can provide legal protection for 

third States in maritime delimitation remains inconsistent. 

 

In the Nicaragua v. Colombia case, the Court observed that “a third State’s interest will, 

as a matter of principle, be protected by the Court, without it defining with specifically 

the geographical limits of an area where that interest may come into play”.
434

 According 

to the Court, Costa Rica had to “show that its interest of a legal nature in the maritime 

area bordering the area in dispute between Nicaragua and Colombia needs a protection 

that is not provided by the relative effect of decisions of the Court under Article 59 of 

the Statute”.
435

 Therefore, Costa Rica is required to verify the presence of an additional 

protection required, apart from Article 59, but such a point had not appeared in previous 
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cases. Beatrice I. Bonafé considers this decision to be problematic from two aspects: 

first, “the incidental proceedings concerning the admissibility of a request of 

intervention is transformed into a sort of amicus curiae procedure; second, the existence 

of ‘alternative remedies’ to intervention is not a requirement of Article 62 and the fact 

that the Court could be able to protect the interests of the third state has nothing to do 

with the purpose of intervention”.
436

 

 

In addition, since “the Court, following its jurisprudence, when drawing a line 

delimiting the maritime areas between the Parties to the main proceedings, will, if 

necessary, end the line in question before it reaches an area in which the interests of a 

legal nature of third States may be involved”, Costa Rica’s request to intervene was 

rejected.
437

 However, after the merits decision was issued, the final delimitation line 

“follows the parallel of latitude until it reaches the 200-nautical-mile limit from the 

baselines from which the territorial sea of Nicaragua is measured”.
438

 Consequently, as 

Judge ad hoc Cot observes, bilateral delimitation agreements between Colombia and 

other third States do not exist anymore, nor are they valid, “since their object disappears 

with the substitution of Nicaragua for Colombia as the holder of sovereignty or of 

sovereign rights in the spaces concerned”.
439

 In addition, since the Court’s ruling has no 

binding force upon Nicaragua’s delimitation with third States which have agreements 

with Colombia, Nicaragua may use its own base points and baselines to reach maritime 

boundary agreements with other third States in the maritime zones which belong to 

Nicaragua, not Colombia, after the judgment.
440

 As a result, base points and baselines of 

third States, if they agree to negotiate with Nicaragua for new boundaries, may be 

modified to some extent and affect their rights and interests. Naomi Burke O’Sullivan 

expounds that “there is the possibility that the scope of Panama and Costa Rica’s 

entitlements may be reduced (in comparison with the situation existing before the 

delimitation) in any future negotiations or judicial settlements with Nicaragua”.
441

 In 

spite of the principle of res inter alios acta, Colombia has to face conflicting legal 

obligations both from the judgment and prior established bilateral maritime delimitation 

with other third States.  

 

Judge Xue also recognizes that the boundary line will enter into the area where 

“potentially the maritime entitlements of three or even four States may overlap”, 
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including Costa Rica.
442

 In addition, Judge Xue is also concerned with “the cut-off 

effect” generated by the Court’s decision in the south of the Caribbean Sea, since the 

delimitation line may cut off the coastal projections of Costa Rica and Panama.
443

 The 

extent of the effect produced “depends on the maritime delimitation between Nicaragua 

and its adjacent neighbour(s)”.
444

 Therefore, Judge Xue suggests that “the boundary 

should stop at Point 8 with an arrow pointing eastward”.
 445

 As also commented by 

Serena Forlati, the Court’s ruling gives an impression that “in 2011, the Court had 

already envisaged the outcome of the merits phase, namely, that as a result of the 

demarcation line no maritime border would exist any longer between Colombia and 

Costa Rica in the area in question, and hence there would be no need to safeguard the 

interests of Costa Rica”.
446

 Just as Alina Miron argues, “one may wonder if there is any 

possibility left for third-States to intervene in maritime delimitation cases, after the 2011 

judgments in Nicaragua v. Colombia”.
 447

  

 

In the Costa Rica v. Nicaragua case regarding the delimitation of EEZ and CS, the 

Court discussed the “relevance of bilateral treaties and judgments involving third 

States”.
448

 In the view of the Court, “treaties concluded between one of the Parties and a 

third State or between third States” “cannot per se affect the maritime boundary 

between the Parties”.
449

 Costa Rica as one of the Parties to the dispute had concluded 

treaties with Colombia and Panama, respectively. Nevertheless, the Court found that 

these treaties were not “considered relevant for the delimitation between the Parties”.
450

 

As a consequence, the Court straightforwardly concluded that the construction of this 

line would not impair the rights and interests of third States. Nevertheless, this 

conclusion deserves further discussion. The western sector of the 1976 Colombia-

Panama boundary and the overall 1977 Colombia-Costa Rica Treaty are delimited 

between insular features over which Colombia exercises sovereignty in the West 

Caribbean Sea and coasts of Costa Rica and Panama. As has been previously pointed 

out, the Court in the Nicaragua v. Colombia case made Nicaragua take the place of 

Colombia as a Party to boundary agreements with Costa Rica and Panama without 

consent from two third States. In the Costa Rica v. Nicaragua case, Costa Rica in 2013 
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had informed Colombia that the 1977 Treaty was rendered “impracticable and 

ineffective” by the Judgment of 2012, and no overlapping zones would exist between 

Costa Rica and Colombia; therefore, Costa Rica can claim a 200-NM EEZ and CS.
451

 

Costa Rica’s position amounts to unilateral termination of the boundary agreement with 

Colombia. However, in light of Article 62(2)(a) of the VCLT, “a fundamental change of 

circumstances may not be invoked as a ground for terminating or withdrawing from a 

treaty if the treaty establishes a boundary”.
452

 Therefore, one would argue that that the 

2012 Judgment may not be referred to as grounds for terminating the 1977 Costa Rica-

Colombia Treaty for the purpose of claiming maritime entitlements appertaining to 

Colombia. Furthermore, Nicaragua admitted that in the South-Western Caribbean Sea, 

“following the Court’s Judgment of 2012, some of those areas now belong to 

Nicaragua”.
453

 In other words, after the Judgment of 2012, some of those areas still 

belong to Colombia. It is still likely that the presence of Colombia as a third State may 

affect the determination of a final boundary line in this case.  

 

According to the Court, to simplify the delimitation line, the Court selected some “most 

significant turning points on the adjusted equidistance line”, “which indicate a change in 

the direction of that line”.
454

 Notably, beyond Point Q, the line may enter into maritime 

zones attributed to Colombia in light of the 1977 Colombia-Costa Rica Agreement.
455

 It 

further prolongs beyond Point T and may extend to maritime zones attributed to 

Colombia in terms of the 1976 Colombia-Panama Agreement.
456

 As a result, the Costa 

Rica-Nicaragua boundary beyond Point Q may not take two boundary agreements 

involving Colombia as a third State into consideration. The course of this boundary may 

possibly encroach upon maritime entitlements of Colombia in this case. However, the 

Court emphasized that, “this line is constructed without prejudice to any claims that a 

third State may have on part of the area crossed by the line”.
457

 This conclusion 

followed from the Nicaragua v. Colombia case that the Court’s judgment is “without 

prejudice to any claim of a third State or any claim which either Party may have against 

a third State”.
458

 A previous analysis on the Nicaragua v. Colombia judgment has 

observed that such an assurance cannot prevent the rights and interests of third States 

from being potentially prejudiced. The same assertion also cannot exclude the 

possibility that the rights and interests of a third State may be affected by the Costa Rica 
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v. Nicaragua judgment. In Paolo Palchetti’s opinion, Article 59 does not prevent this 

decision from having some effect on states that are not parties to the proceedings”.
459

 In 

short, one could briefly conclude that Article 59 of the Statute appears to be insufficient 

in giving weight to the rights and interests of third States in international adjudication 

relating to maritime boundary delimitation. 

 

3.3.5.3 An evaluation of the role of third States seeking to intervene in the 

proceedings in international adjudication
460

 

 

In the Tunisia/Libya and Libya/Malta cases, although the applications of third States to 

seek intervention were not permitted, the Court did recognize the presence of the rights 

of third States, either by leaving the ending point of a final maritime boundary 

undecided or by determining the scope of the geographic area to be delimited.
461

 In 

Tunisia/Libya, the relevant areas for the purpose of delimitation were established in a 

way that would not prejudice the rights of third States.
462

 In Libya/Malta, the scope of 

CS claimed by Italy as a third State served to limit the extent of Libya’s relevant coast 

and relevant area as well as the extension of a final maritime boundary.
463

 Judge 

Schwebel observes that such a narrow delimitation line tacitly and fully acknowledges 

the existence of rights and interests of a third State, but it is questionable whether a third 

State is fully entitled to the CS as it has claimed under international law.
464

 Moreover, 

Judge Schwebel points out that the Court’s jurisdiction entrusted by two principal 

parties was actually “ousted to the extent of the claims of third States”.
465

 Judge 

Mosler’s opinion, which suggests “mark[ing] both ends with arrows in the direction in 

which the line should continue” seems more constructive and pragmatic.
466

 It is clear 

that third States’ acts of seeking to intervene may assist the Court in establishing a final 

maritime boundary by taking the rights and interests of third States into account. 

However, such a role is not always played well. In the Nicaragua v. Colombia case, 

Judge ad hoc Cot indicated that “Costa Rica had fully asserted its legal interests during 

the proceedings relating to the Application for permission to intervene, and that the 

Court had been sufficiently informed to rule with a full knowledge of the facts and with 

respect for Costa Rica’s rights”.
467

 Accordingly, attending a hearing before allowing 
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intervention by third States is already sufficient to show their potentially affected rights 

and interests, in the event that a third State has already pointed out those affected 

specific areas. If so, the judicial function of the intervention in the ICJ’s Statute may be 

detrimentally insignificant. In the view of Judge Donoghue, such a hearing “gives rise 

to a de facto means of third-State participation that is not currently a feature of the 

Statute or the Rules of Court”.
468

 It should be noted that the Court has frequently 

highlighted that the ultimate goal of maritime delimitation is to achieve an equitable 

result for the two parties to the dispute.
469

 Nevertheless, such a purpose cannot be 

achieved at the expense of the rights and interests of third States.  

 

According to Judge Xue, regardless of whether a third State’s request to seek 

intervention is allowed or not, the Court should take “the public order and stable legal 

relations” into consideration and must not sacrifice third States’ rights and interests to 

satisfy the need of two parties to the case.
470

 In the same case, the Court did not permit 

third States to intervene in the proceedings, and the final boundary line encroached upon 

maritime zones claimed by third States, “drastically changing the maritime relations in 

the area”, as emphasized by Judge Xue.
471

 Such a decision concerning third States 

seeking to intervene seems not to represent a signal of maintaining regional stability and 

security as well as public order in the Caribbean Sea. It is clear that at the intervention 

stage the Court is unable to reach a final maritime boundary line for both parties. A 

further question is how to evaluate potentially overlapping maritime zones between 

each of the parties and a third State. Judge Donoghue argues that the Court would take 

the rights and interests of third States into account by presuming that “the Court would 

adopt a line that is identical or close to the line” proposed by one of the parties and 

would see that line’s consequences for third States.
472

 Accordingly, it is suggested that 

the possibility of the rights and interests of third States being affected can hardly be 

wiped out. 

 

The Cameroon v. Nigeria case is the only case which allows a third State to intervene in 

the delimitation dispute, since a potential boundary line may affect the rights and 

interests of Equatorial Guinea. What is more, the Cameroon v. Nigeria case also 
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presents another issue concerning what difference the legal effects of intervention make 

regarding the rights and interests of third States. As commented by Christine Chinkin, 

Equatorial Guinea as an intervening State and São Tomé and Príncipe as a non-

intervening State were “accorded the same consideration”; an intervening State did not 

prevail over a non-intervening State; the Court actually provided them the same 

protections,.
473

 It is also enunciated by Inna Uchkunova that, “the practical effect is the 

same whether a third State intervenes or not.
474

 As contended by Paolo Palchetti, “it 

does not seem that the intervening state, which is not a party, is in a more advantageous 

position that the parties to the case”.
475

 In other words, when a third State is allowed to 

intervene in a delimitation dispute, it does not seem to gain much advantage, compared 

with what a non-intervening third State may get. Inna Uchkunova further acknowledges 

that “intervention under Article 62 has been rendered practically useless in maritime 

delimitation cases”.
476

 

 

Regarding the non-delimitation case, it is still possible that an application of a third 

State for permission to intervene is permissible. In the Jurisdictional Immunities of the 

State case, Greece was permitted to intervene in the proceedings by the Court, but it was 

confined to Germany’s third request in the submission “concerning the question 

whether Italy committed a further breach of Germany’s jurisdictional immunity by 

declaring Greek judgments based on occurrences similar to those defined in the first 

request as enforceable in Italy”.
477

 For one thing, the Court is cautiously and strictly 

limited in the definition of the scope of the potentially affected legal interests. For 

another, it should be pointed out that the Court did not provide any details to explain 

why Greek indication of the legal interests that may be affected is sufficient. Instead, it 

simply pronounced that it was sufficient to make a conclusion.
478

 Consequently, Inna 

Uchkunova observes that “it remains to be seen how the Court will deal in the future 

with applications for intervention in non-boundary cases”.
479

 

 

To briefly summarize this section, international case law relating to the procedure of 

intervention under Article 62 of the Statute focuses on maritime delimitation cases. 
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Based on the judicial practice of the ICJ, a third State can invoke the procedure of 

intervention to inform the Court as to how those interests and rights are affected by the 

final boundary to be delimited. It is argued that the ICJ holds a high and stringent 

standard in the identification of third States’ rights and interests, and seldom allows 

third States to intervene.
480

 In Libya/Malta, even though Italy submitted two specific 

areas, the areas were still considered not to involve Italy’s potentially affected rights and 

interests. In El Salvador/Honduras, the primary reason for the Court to reject 

Nicaragua’s application for permission to intervene as a third State was that no specific 

areas were indicated by Nicaragua as involving its interests that may be affected. In 

Cameroon v. Nigeria, Equatorial Guinea pointed out possible areas which may be 

affected by the Court’s decision. Although the scope was not delineated as exactly as in 

Italy’s submissions, it was still accepted by the Court. In Nicaragua v. Colombia, in 

spite of two definite areas submitted by Costa Rica and Honduras as third States, the 

Court did not accord sufficient protection to the areas submitted, and their interests and 

rights were indeed affected by the final boundary line given their bilateral respective 

agreements with Colombia. Such a comparative illustration gives rise to a question 

regarding to what extent the ICJ in maritime delimitation cases may define the legal 

interests and rights of third States as possibly being affected. Such a high threshold 

keeps things blurry at the procedural stage. As stated by Sean D. Murphy, “while it is 

important not to impinge upon the consent of the two existing states to the Court’s 

jurisdiction, it is equally important not to impinge upon the third State’s lack of consent 

to have matters affecting its legal interests adjudicated without the ability to speak to 

those issues”.
481

 Moreover, the intervention procedure under Article 62 is gradually 

carrying out an informative rather than a protective function for third States to safeguard 

their legal rights and interests. It seems like the amicus curiae procedure, which 

provides an opportunity to present their views concerning the case.
482

  

 

Overall, there is a widening gap between methods of maritime delimitation in theory 

and in practice. In the Nicaragua v. Colombia and Costa Rica v. Nicaragua cases, one 

could argue that the Court simply assumed a merely bilateral delimitation between two 

parties by observing that no interests and rights of third States would be affected. 

However, the Nicaragua v. Colombia judgment conflicts with Colombia’s boundary 

agreements with third States, and the delimitation line may make the Colombia-Costa 

Rica and Colombia-Panama boundaries unstable. Because the course of the boundary 

runs the risk of extending to Colombian waters in two existing boundary treaties with 
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Costa Rica and Panama, the Costa Rica v. Nicaragua decision cannot exclude the 

possibility that the rights and interests of Colombia may suffer from prejudice. Such a 

practical difficulty does exist when the delimitation task is carried out. Nevertheless, in 

order to undertake a judicial task to resolve the delimitation dispute, what the court or 

tribunal has done in the three cases in question mentioned here may be adopted in future 

adjudication. As a guiding principle to effect maritime delimitation, an equitable result 

should be achieved. In a legal environment where more than two States are involved, 

the equity to be pursued should be applicable not only to the two parties to the dispute 

but also to third States, in order to prevent the rights and interests of third States from 

being prejudiced. But, from the third States’ perspective, the ICJ does not sufficiently 

accord with this principle when addressing the issue of third States’ intervention at the 

procedural stage. What is more, to improve the procedure for third States whose rights 

and interests may be affected to submit their views, Judge ad hoc Gaja proposes “a new 

procedural mechanism short of intervention that would allow third States to submit 

information which they consider useful in order to protect their interests of a legal 

nature”.
483

 Judge Donoghue suggests allowing third States to deliberate views via 

amicus curiae, while Thomas Cottier holds a similar view.
484

 Alina Miron also indicates 

that “a revision of the Rules appears more desirable and more fruitful”.
485

 However, so 

far, such innovative proposals have not been put into practice by third-party litigation 

bodies, such as the ICJ, and substantial legal remedies for third States in maritime 

delimitation cases remain to be determined.                 

3.4 An examination of international adjudication concerning the procedure of 

intervention: Article 63 of the ICJ Statute  

Besides Article 62, another type of intervention regarding the construction of a treaty to 

which original litigants and third States are parties is stipulated as Article 63 of the 

Statute. It should be remembered that the preliminary proposal on the intervention 

procedure only concerned Article 63, but the contents in Article 62 were later drafted 

and developed. Luis González García observes that Article 63 becomes “a significant 

procedural right for third States in international law because states party to a convention 

have a legitimate interest in its interpretation since an interpretation rendered by the 

Court, which may constitute an authoritative precedent, may affect the ambit of their 

obligations under the convention”.
486 

Specifically, the S. S. Wimbledon case was the first 
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dispute relating to the invocation of Article 63 for a third State. According to the ICJ’s 

practice, Article 63 remained unchanged in the Statute and was applied in Haya De La 

Torre case, the Nicaragua case, the Nuclear Tests (Request for Examination) case, and 

the Whaling case.  

 

3.4.1 Seeking to intervene in the construction of a convention in the context of 

Article 63 of the Statute 

 

According to Article 63 of the Statute and Article 82 of the Rules of the Court, there are 

several conditions under which a third State is permitted to apply to seek intervention. 

Specifically, the intervention procedure concerns the construction of a convention.
487

 

After being notified by the Registry, a third State shall file a declaration as soon as 

possible; the would-be intervenor has to show itself as a party to the convention; the 

particular provision in which a third State would like to intervene should be explicitly 

identified; and relevant statements and supportive documents should be attached for the 

Court to take into account. 

 

3.4.1.1 Intervention as of a right 

 

First of all, Article 63 itself has conferred upon a would-be intervener such a right to do 

so, which can be called “intervention as of right”, as defined by Judge Cançado 

Trindade.
488

 However, a third State seeking to intervene under Article 62 has no right to 

intervene and requires permission from the Court, which constitutes a “permissive 

intervention” or “discretionary intervention”.
489

 Such a difference is also expressed 

under Article 84 of the Rules of the Court.
490

 What the Court shall determine under 
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Article 63 is the admissibility of a third State’s request to seek intervention after it 

exercises a right to intervene. In addition, the right to seek intervention is not sufficient 

to “confer ipso facto on the declarant State the status of intervener”.
491

 It is the Court’s 

duty to examine “whether or not the conditions for such intervention, laid down in 

Article 63, are fulfilled”, as pointed out by several judges.
492

 More importantly, similar 

to Article 62, where States have expressed their consent before becoming the parties to a 

treaty, the procedure of intervention under Article 63 must have gained consent from 

parties to the main proceedings “somewhere, somehow, before an intervention can be 

had”, as asserted by Sienho Yee.
493

 

 

3.4.1.2 The construction of a convention as an inherent condition for permission 

for the intervention procedure 

 

The subject matter of the intervention under Article 63 concerns the construction of a 

convention. Specifically, in the S.S. Wimbledon case, Poland’s request to intervene in 

the interpretation of certain clauses of the Treaty of Versailles accords with the 

requirement of “construction of international convention”.
494

 In the Haya De La Torre 

case, Cuba’s oral argument mentioned one aspect relating to the construction of the 

Convention at issue, which fulfilled requirements of Article 63, and Cuba’s request was 

identified as admissible.
495

 In the Nicaragua v. U.S. case, the Court announced that El 

Salvador’s application was inadmissible “inasmuch as it relates to the current phase of 

the proceedings”.
496

 According to Judge Nagendra Singh and Judge Oda, El Salvador’s 

request laid out considerably specific facts and was “directed to the merits of the case” 

without implicating “the construction of particular provisions of the Convention”.
497

 In 

the Nuclear Tests (Request for Examination) case, the Court dismissed New Zealand’s 

“Request for an Examination of the situation”, since such a request did not concern the 
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subject matter of the judgment of 1974, and the task of an examination in paragraph 63 

of that judgment could not be undertaken.
498

 No application for permission to intervene 

can be continued by third States. In the Antarctic Whaling case, New Zealand’s 

application to intervene in the International Convention for the Regulation of Whaling 

(ICRW) was supported by the Court within the meaning of Article 63.
499

 In short, the 

subject matter of a dispute is required to be quite specific, that is, the interpretation of 

international convention. 

 

3.4.1.3 The intervening State as a non-party to the dispute and no jurisdictional 

link to be established  

 

Under Article 62, a third State can participate in the proceedings as either a party or a 

non-party to the case. However, since a third State must be a contracting party to a 

treaty, Article 63 does not require that State to be a party to the proceedings, that is to 

say, this type of intervention forms a non-party intervention. This is further explained by 

the Court in the Whaling case that “the limited object of the intervention is to allow a 

third State not party to the proceedings, but party to a convention whose construction is 

in question in those proceedings, to present to the Court its observations on the 

construction of that convention”.
500

 What is more, it is argued that it is not necessary to 

establish a jurisdictional link between a would-be intervener and two principal parties to 

the dispute. Any State party to an international treaty, except for the original litigants, 

has the right to join in the proceedings, which may open the door for a lot of States to 

seek intervention. However, there are merely five cases on record in the litigation 

history of Article 63, in contrast with a comparatively larger number of cases under 

Article 62. Judge Cançado Trindade observes that “the use of intervention under Article 

63 of the Statute has been rather infrequent, but this does not mean that it would or 

should remain so, as all State party to multilateral treaties are committed to contribute to 

their proper interpretation”.
501

 A primary reason for the infrequent invocation is that the 

Court’s ruling with regard to the interpretation of some provisions of an international 

convention will be binding upon a third State seeking to intervene. Nevertheless, a third 
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State is not completely bound by the Court’s final judgment, but merely its decision on 

the part of interpretation. Under Article 62, most of the intervening States decide to 

choose non-party intervention; an advantage is that, if permitted to intervene, a third 

State can submit its views and safeguard its legal interests, but it has no need to comply 

with the operative part of the judgment. Since Article 63 emphasizes the binding force 

on States seeking to intervene, a paucity of cases reasonably reflects that States are 

unwilling to undertake the corresponding legal consequences generated by the court’s 

interpretation of some provisions. As a result, it is probably stated that the prospect for 

applying Article 63 becomes uncertain.  

 

3.4.2 Reflections on the application by a third State for permission to intervene 

under Article 63 

 

It is confirmed that Article 63 is rarely invoked by State parties to the Statute, though 

many cases are involved in the interpretation of international conventions. There are 

some certain aspects for a third State to follow, on the basis of previous analysis. 

International convention within the meaning of Article 63 is considered to be a 

multilateral convention rather than a bilateral convention. In addition, a third State does 

not necessarily have to be related to the dispute, but it must be a State party to the 

international treaty in that dispute. What is more, a third State, given permission to 

intervene, must be bound by the Court’s construction on certain provisions of 

international treaty instead of the final ruling of the Court. Nevertheless, there are some 

possible uncertainties relating to intervention under Article 63.  

 

3.4.2.1 The issue of a hearing to determine the admissibility of a third State’s 

declaration of intervention 

 

With regard to some procedural issues, some uncertainties can be shown from the case 

law, particularly as regards the determination of a hearing’s timing for a would-be 

intervener. In the Nicaragua v. U.S. case, this issue is quite controversial. In spite of no 

objection in principle to El Salvador’s declaration of intervention, Nicaragua in fact did 

not positively support it by claiming that “such intervention shall not become the 

occasion for delaying the proceedings”.
502

 In accordance with Article 84(2), as Juan 

Jose Quintana elaborates, “the requirement for a hearing appears mandatory once an 

objection has been voiced”.
503

 Given no objection from Nicaragua and the US, no 

hearing held by the Court was appropriate. However, one would submit that Nicaragua’s 
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reluctance amounted to an informal objection, which consequently required the Court to 

hold a hearing on the admissibility of El Salvador’s declaration of intervention. Juan 

Jose Quintana further elaborates that “this seems to have been Nicaragua’s true intention 

because while it clearly opposed the intervention, for political reasons it did not want 

the Court to afford El Salvador a hearing and it was well aware that if it voiced a formal 

objection”.
504

 

 

In addition, there was the issue of the timing of El Salvador’s declaration of 

intervention—it was a little bit more than one month earlier than the oral hearing on the 

jurisdiction and admissibility. The Court’s rejection ostensibly indicated that the Court 

did not want to postpone the proceedings and that the legal interests and rights of 

principal parties prevailed over those of third States. This has led to criticism from 

judges and scholars. Judges Ruda, Molsler, Ago, Jennings, and De Lacharriere 

supported granting a hearing to El Salvador, since such a hearing “would have been 

more in accordance with judicial propriety” of the Court.
505

 Judge Schwebel commented 

that the Court’s decision “departs from the observance of due process of law which the 

Court has traditionally upheld”.
506

 Luis González García indicates that “the Court was 

more concerned with the protection of the procedural rights of the disputing parties than 

with the balance of the interest of all parties”.
507

 Moreover, the Court did not give 

sufficient reasons as to why El Salvador’s declaration of intervention was inadmissible 

at the phase of jurisdiction and admissibility. In other words, the order does not give 

clearer clarifications on this issue either.
508

  
 
  

   

3.4.2.2 The intervention procedure under Article 63 and its impact on the fair 

administration of justice for an international court’s judicial duty 

 

It is likely that a third State may adopt an interpretation similar to that of one of the 

principal parties. In the Whaling case, as argued by Japan, New Zealand’s position as a 

third State regarding the interpretation of some provisions in the ICRW was similar to 

Australia’s as an Applicant State.
509

 This may make Japan as a Respondent State de 

facto confront two Applicant States in a “joint” case, which may cause some concerns 

on the “fair administration of justice” and procedural equality between original litigant 

parties as sovereign States.
510

 Judge Owada was not fully persuaded by Japan in this 
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regard, but expressed his “serious reservation about the formalistic approach in which 

the Court has handled this issue without giving sufficient reflection on an important 

aspect of the principle of equality of the Parties, which forms an essential cornerstone of 

the fair administration of justice”.
511

 Given the Court deliberately eschews similarities 

on the claims between one of the principal parties and a would-be intervener, and 

formalistically examines whether certain conditions under Article 63 are met, how to 

ensure the procedural equality of another party that holds a different position requires 

further consideration by the Court. In the event that claims from one of the original 

litigants and a third State are highly similar, so as to protect the equally legal rights and 

interests of a principal party, the Court may decide not to grant the permission to a third 

State. If it does not, it may harm the principle of State consent and fair administration of 

justice. If it does, this may further increase the difficulty for third States to intervene in 

the proceedings, and they may be less interested in resorting to this procedure as a 

protective method.  

 

3.4.2.3 The extent to which a third State’s interpretation during intervention may 

affect a court’s or a tribunal’s construction of the convention 

 

It remains unclear to what extent a third State’s interpretation may affect a court’s or a 

tribunal’s final construction on the purported provisions of the international convention 

at issue. For one thing, in two successful cases, stances from Poland and New Zealand 

are similar to arguments from Applicant States, which may be regarded as consolidating 

and strengthening claims made by these States. For another, similar positions may 

provide less motivation for the Court to take a third State’s position into serious 

consideration. A third State may reconsider the necessity of resorting to intervention 

under Article 63 in order to join in the proceedings and protect its interests from being 

affected by the Court’s interpretation. Under Article 62, even if a third State is not 

allowed to intervene, its claim may be recognized by the Court in other ways. The Court 

would refrain from encroaching upon the legal interests and rights of third States. Under 

Article 63, if the Court is in favor of partial or complete treaty interpretation from a 

third State in the final decision, a third State’s interests as a contracting Party to the 

convention may be afforded protection. Nonetheless, the dearth of sufficient cases may 

make it difficult to analyze deeply what concrete effects may be generated if a third 

State adopts position that is similar to or even the as one of principal parties.  

 

Overall, throughout an examination of cases, it is conceded by Luis González García 

that “Article 63 provides a limited right on a question of interpretation and should not 
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be used by States a general right to deliver submissions on facts or law relating to 

particular cases”.
512

 One could say that a third State has to point out the specific 

provision(s) to be interpreted. Such an intervention regarding interpretation does not 

need to side with either of the principal parties. Given the position of a third State is 

similar to that of one of the original litigant States, another disputing party may be 

subject to procedural prejudice and a less fair administration of justice. In addition, 

given a third State adopts a position similar to or even the same as one of principal 

parties, what specific effects may be produced upon the settlement of a pending dispute 

and another party having an opposite position remain insufficiently clear. Article 63 

does not allow a third State to intervene in the factual aspects of a pending dispute, but 

if a State intends to do so, just like El Salvador in the Nicaragua v. U.S. case, the 

request will not be permitted because such intervention can only be allowed under 

Article 62. Furthermore, the timing of a third State’s application for seeking 

intervention under Article 63 seems influential for the Court in deciding whether or not 

to grant such an intervention. In the Nicaragua v. U.S. case, El Salvador’s application 

was filed quite close to the date of the oral hearing on the jurisdiction and admissibility. 

In order to ensure the proceedings continued between the principal parties, the Court 

found El Salvador’s application inadmissible. In the Whaling case, New Zealand’s 

application was filed much earlier before the oral hearing between the two original 

litigant States, and the Court considered such a request to be admissible. Luis González 

García comments that “the Court took a positive step to the protection of third-party 

rights and to the balance of interests in proceedings under multilateral treaties”.
513

 

Nonetheless, the potential problem of a third State’s interpretation possibly siding with 

one of principal parties may not be overlooked.     

3.5 Some further observations on the presence of third States in the settlement of 

international disputes 

In the previous two chapters, a picture was presented of how the role of a third State is 

played out in public international law, in particular, the presence of a third State in 

international dispute settlement. It is observed that it is not only the original litigants but 

also courts or tribunals themselves that are careful regarding the involvement of third 

States. On the one hand, based on the application of the Monetary Gold principle, the 

examination of a third State’s claim may hinder the Court from exercising jurisdiction 

ratione personae and ratione materiae over a dispute between two principal parties; on 

the other hand, this principle can also be applicable merely between two disputing 

States without the implication of third States, in order to identify the real subject matter 
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in a mixed dispute settlement. Regarding the intervention procedure, this may delay the 

Court in addressing a dispute before allowing a third State to intervene in the pending 

proceedings. Moreover, so as to prevent possible prejudice against its underlying legal 

interests and rights, international law indeed provides some safeguards for other States 

to avoid being affected. Though the scope or extent seems different, the application of 

the Monetary Gold principle and the procedure of intervention may be considered as an 

equilibrium between original parties to a dispute and a third State. They also represent 

the judicial limit of a court or tribunal, since its jurisdiction is based on the principle of 

State consent. Both types of third-party participation in a bilateral dispute serve to 

maintain the equality of States in general, and to take care of the legal rights and 

interests of third States. Nonetheless, the application of the Monetary Gold principle 

given the presence of third States is invoked restrictively. Intervention under Article 62, 

as asserted by Beatrice I. Bonafé, “is far from being an accomplished means for the 

protection of third States interests”.
514

 In addition, intervention under Article 63 also 

reveals some uncertainties concerning a third State’s interpretation of a convention, in 

spite of recent permission given for New Zealand’s application.  

 

To recall the aim of this chapter, a more inclusive approach is needed, so as to better 

coordinate and integrate the legal interests and rights of disputing parties and potentially 

affected third States in an international dispute. The third and fourth sections focus on 

the insufficiency of intervention in dealing with such legal rights and interests. This 

section will shift to a more practical examination of how to deal with the legal rights 

and interests of third States in a multilateral dispute. The first part will review State 

practices regarding the presence of third States in international maritime delimitation. 

Compared with judicial qualms in maritime delimitation cases as regards safeguarding 

the legal rights and interests of third States, interstate boundary agreements are more 

flexible and pragmatic, and inclusively deal with the relationship between contracting 

States and third States. The second part discusses the possibility of seeking intervention 

in the SCS Arbitration, based on the ICJ’s judicial practice. The conclusion argues that 

intervention is not applicable and further verifies the limitation of intervention in taking 

care of third States’ rights and interests in international adjudication.   

 

3.5.1 The presence of third States in international maritime boundary 

delimitation: Beyond Intervention
515
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With regard to State practices of maritime delimitation, as Coalter Lathrop observes, 

“approximately one half of all maritime boundary delimitations worldwide involve a 

tripoint issue”.
516

 In general, maritime boundary agreements by bilateral negotiations 

between States are characterized by practicability and flexibility, when taking the 

presence of third States into account. On the one hand, in accordance with the principle 

of res inter alios acta, these agreements normally cannot, under Article 34 of VCLT, 

impose rights and obligations on third States.
517

 As a result, as will be outlined below, 

in a maritime area surrounded by more than two States, specific methods have been 

undertaken to establish tripoints, so as to pay due regard to the rights and interests of 

third States. On the other hand, due to distinct geographic characteristics in different 

regions, States also make some flexible arrangements to provide third States with 

certain protections. Nevertheless, in some instances, third States’ rights and interests are 

prejudiced by such agreements. 

 

3.5.1.1 An overview of State practices in addressing rights and interests of third 

States 

 

3.5.1.1.1 A maritime boundary stops short of a potential or notional tripoint 

between contracting States and third States 

 

When determining ending points of a delimitation line, States as parties to boundary 

agreements may prefer to delimit a boundary line stopping short of a tripoint which is 

equidistant from the nearest points of three respective States. The distance between the 

terminus of a boundary to be delimited and an equidistant tripoint is not far but close; 

the length of that distance varies from case to case. With regard to the Agreements of 

Italy-Yugoslavia, Italy-Spain, Greece-Italy, Albania-Italy, and Albania-Greece on the 

delimitation of CS, as observed by Tullio Scovazzi and Giampiero Francalanci, the 

boundaries actually “stopped before reaching the tripoint and reserved the completion of 

the line to later agreements with the respective interested parties”.
518

 This is apparently 
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intended to preclude third States from being affected by the boundary between 

contracting States. To be noted, in the Greece-Italy Agreement, it is provided that “this 

delimitation shall subsequently extend in both directions to the points of intersection 

with the zones of the continental shelf belonging to the respective neighboring 

countries”.
519

 In the Albania-Greece Agreement, it is required that “the delimitation 

shall subsequently be extended until it meets the equidistant tripoint” among three 

States.
520

 However, one would regard two provisions as unilateral actions from 

contracting parties without considering seeking consent from third States, since any 

agreements on whether a tripoint shall be an intersectional or equidistant point and on 

how to determine it must be decided with the participation of the third States concerned. 

Otherwise, it may risk encroaching upon maritime zones of third States, and their rights 

and interests may be affected, in instances where third States have not acceded to the 

agreement.  

 

3.5.1.1.2 A maritime boundary stops takes the form of an arrowheaded directional 

line 

 

Similar to international case law, contracting States in maritime boundary agreements 

may leave the terminus undetermined, set up a directional arrow at a certain point, and 

extend that delimitation line at a certain azimuth until maritime areas where the rights 

and interests of third States are involved. This constitutes a preventive method for third 

States to have their rights and interests safeguarded where one or two contracting parties 

have unsettled maritime boundary disputes. Specifically, in the Agreements of Iran-

Qatar and Bahrain-Iran on the delimitation of CS, the western terminus of the Iran-Qatar 

maritime boundary and the eastern terminus of Bahrain-Iran are located in a certain 

azimuth —in other words, a geodetic line extending at a certain directional angle, since 

the dispute between Qatar and Bahrain at the time of conclusion was still pending and 

undefined.
521

 In the third segment of the Saudi Arabia-Yemen Agreement, the 

delimitation line is “a straight line parallel to the latitudes in the direction of the west 

until the terminus of the maritime boundaries between the two countries”.
522

 The Saudi 

Arabia-Yemen boundary can form a tripoint with the Eritrea-Yemen boundary if Eritrea 

and Yemen agree to extend their maritime boundary to intersect with the prior boundary, 

                                                           
519   Scovazzi and Francalanci, “Greece-Italy,” 1592.   
520   Scovazzi, Papanicolopulu, and Francalanci, “Albania-Greece,” 4464, 4474. 
521   Robert F. Pietrowski, Jr., “Iran-Qatar, Report Number 7-6,” in International Maritime Boundaries, ed. J.I. 

Charney and L.M. Alexander (Dordrecht, Netherlands: Martinus Nijhoff, 1993), 1512. Robert F. Pietrowski, Jr., 

“Bahrain-Iran, Report Number 7-2,” in International Maritime Boundaries, ed. J.I. Charney and L.M. Alexander 

(Dordrecht, Netherlands: Martinus Nijhoff, 1993), 1481-8. 
522   David A. Colson, “Saudi Arabia-Yemen, Report Number 6-16,” in International Maritime Boundaries, ed. J.I. 

Charney and R.W. Smith (Hague, Netherlands: Martinus Nijhoff, 2002), 2807. 



East Asia Maritime Conflicts 

109 

but to date no further actions have been taken by three States, and the tripoint remains a 

presumed one.  

 

In the Caribbean Sea, the approach to determining an open terminus in bilateral 

maritime delimitation is frequently adopted. In the Colombia-Panama Agreement, the 

delimitation line extends along a straight line by a certain azimuth “until a point where 

the maritime limits with a third State should be made”.
523

 In the Colombia-Dominican 

Republic Agreement, as described by Kaldone G. Nweihed, the eastern segment of the 

boundary line is “an arrowheaded directional line which stops at the probable trijunction 

with Venezuela”.
524

 In the Colombia-Honduras Agreement, the delimitation line 

continues in the eastern direction by a straight line in parallel with a latitude “up to the 

point where a delimitation must be made with a third State”.
525

 In the Grenada-Trinidad 

and Tobago Agreement, the delimitation line also extends along a geodetic line at a 

certain azimuth “until it meets the jurisdiction of a third State”.
526

 In the Dominican 

Republic-Venezuela Agreement, Kaldone G. Nweihed observes that, the delimitation 

method is to “indicate its final prolongation, up to the jurisdiction of a third State”.
527

 

Last but not least, in two sectors of the delimitation line of the Dominica-France 

(Guadeloupe and Martinique) Agreement, this line extends along a geodetic line at a 

certain azimuth until maritime areas where third States are involved.
528

 To be briefly 

summarized, previous maritime boundaries situate in areas where more than four States 

are involved and conflicting interests among States regarding fisheries or the 

exploration or exploitation of oil and natural gas are intertwined. Such a method aims to 

assist contracting States in reaching agreed-upon maritime boundaries without 

infringing on the rights and interests of third States. 

 

3.5.1.1.3 States in the same maritime domain agree to collectively establish 

tripoints 

 

It should be noted that trilateral or multilateral delimitation remains possible given 

relevant States consent to do it. According to an examination of negotiated maritime 
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boundaries between States, there are several issues relating to the construction of 

tripoints. First, based on existing bilateral delimitation agreements, three States agree to 

reach an agreement and establish a tripoint which is situated equally distant from the 

coastlines of three States. Given two maritime boundary agreements apply the 

equidistant method, a tripoint constitutes a common connection point which is 

equidistant from the nearest points on the baselines from which the breadth of the TSs 

of three States are measured. In detail, the Seabed Boundary Tripoint Agreement among 

Azerbaijan, Kazakhstan, and Russia formed a tripoint among the States, on the basis of 

three prior bilateral agreements between the respective States.
529

 The purpose of this 

tripoint agreement concerns the utilization of seabed and subsoil resources. In the 

Estonia-Finland-Sweden Agreement, three existing bilateral treaties which fell short of 

a notional tripoint led to the establishment of a real tripoint through trilateral 

negotiations.
530

 Quite unlike two previous agreements, in the Estonia-Latvia-Sweden 

Agreement the tripoint is not constructed on the Estonia-Sweden Agreement, because 

the Estonia-Sweden maritime boundary was later demarcated, with references to that 

tripoint Agreement among three States.
531

 Similarly, the India-Maldives-Sri Lanka 

Tripartite Agreement established an equidistant tripoint, before the conclusion of India-

Maldives Agreement.
532

 This agreement was deemed as a facilitation to resolve the 

India-Maldives boundary later on. In the African continent, the issue of a tripoint also 

appears. The Comoros-Mozambique-Tanzania Agreement and the Comoros-Seychelles-

Tanzania Agreement were concluded immediately after bilateral agreements between 

the respective States were reached, and prior bilateral boundary agreements were 

revised as well.
533

 The terminus in an existing agreement - for instance, the Seychelles-

Tanzania Agreement - was consequently modified and extended to the tripoint agreed 

upon by three States, prolonging that boundary.
534

 It should be emphasized that 

contracting States intend to use this method to reduce potential maritime boundary 

conflicts arising out of separate operations of maritime delimitation. In the context of 
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the African Union Border Programme, two tripoint agreements serve to strengthen 

border cooperation and maintain the peace and security of Africa.
535

 

 

Secondly, two contracting States have previously reached an agreed maritime boundary. 

The terminus of that boundary line is regarded by the third State as a starting or ending 

point in a maritime boundary between one of contracting States and a third State. As a 

consequence, a factual tripoint is established among three States. In the southern part of 

the Colombia-Costa Rica Agreement, the delimitation line starts from the end of the 

Costa Rica-Panama maritime boundary.
536

 So, there is a tripoint among Costa Rica, 

Colombia, and Panama. In the Colombia-Dominican Republic Agreement, a point on 

the coastline of Haiti is used as a basepoint to set up an equidistant tripoint from 

Colombia, the Dominican Republic, and Haiti. Nevertheless, it seems that the tripoint 

constitutes the terminus of the Colombia-Dominican Republic boundary without 

consent from Haiti as a third State.
537

 Later, in the Colombia-Haiti Agreement, Haiti 

accepted the equidistant tripoint as the terminus of the boundary line between States; 

therefore, a tripoint was formally established. In the Honduras-Mexico Agreement, two 

States determined an equidistant point from Cuba, Mexico, and Honduras as the 

terminus of their bilateral delimitation line.
538

 Additionally, another tripoint which is 

equidistant from Mexico, Honduras, and Belize was proposed and fixed by Mexico and 

Honduras as the ending terminus of the Honduras-Mexico boundary without Belize’ 

consent.
 539

 One would argue that Belize’s rights and interests may potentially be 

affected. Following from that, the Cuba-Honduras Agreement directly used a starting 

and equidistant point among Cuba, Honduras and Mexico in the Honduras-Mexico 

boundary to mark an end of the Cuba-Honduras boundary.
540

 Apart from that, bilateral 

delimitation can make flexible arrangements to revise States’ agreements and to 

establish tripoints in the future. In the Agreements of Cyprus-Egypt, Cyprus-Lebanon, 

and Cyprus-Israel, graphical coordinates of terminal points in these separate boundaries 

“could be reviewed and/or extended as necessary” to potential equidistant tripoints from 

the coasts of respective States, “in the light of future delimitation with other 

neighbouring States and in accordance with an agreement to be reached in this matter by 
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the neighbouring States concerned”, as observed by Coalter Lathrop.
541

 Therefore, such 

provisions leave open the possibility of constructing tripoints for future delimitation 

among those States. 

 

Thirdly, international judicial decisions in maritime boundary disputes create tripoints 

to facilitate bilateral delimitation with third States. In the North Sea Continental shelf 

cases, the ICJ decided not to use the equidistance method and supported the natural 

prolongation of the CS of the FRG to the North Sea. Subsequent boundary agreements 

between three parties respectively ensured that the FRG could extend its maritime 

boundary to the center of the North Sea and intersect with the UK’s maritime boundary. 

As a result, the Netherlands-FRG-UK tripoint and the Denmark-FRG-UK tripoint have 

been automatically established. The decision in the Qatar v. Bahrain case requires the 

delimitation line to meet existing boundaries between Iran and Qatar, between Bahrain 

and Iran, and between Bahrain and Saudi Arabia. The Iran-Qatar-Bahrain tripoint in the 

north and the Qatar-Bahrain-Saudi Arabia tripoint in the south are automatically 

produced.
542

 By the same token, the Tribunal’s decision in the Barbados v. Trinidad 

and Tobago case delimits a line which extends in the southern direction until it meets 

the Trinidad and Tobago-Venezuela Agreement; thus, the Barbados-Trinidad and 

Tobago-Venezuela tripoint is automatically established as well. To summarize briefly, 

in conjunction with prior established maritime boundaries, international adjudication 

has a middling role to play in the formulation of tripoints, and may take the rights and 

interests of third States in to account. 

 

Fourthly, boundary lines are required to simultaneously extend respective terminal 

points at a certain azimuth to converge on a tripoint among three States. In this case, 

such a tripoint might not be located equidistantly from the nearest points of each coast 

from three States. According to the Indonesia-Malaysia-Thailand Agreement in the 

northern part of the Strait of Malacca, the Indonesia-Malaysia boundary concerning CS 

and the Indonesia-Thailand boundary in the Strait of Malacca as earlier established lines 

are actually mildly modified and extended at different distances to converge at a tripoint 

which is no longer equidistant from their respective coasts.
543

 Concurrently, the 
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Malaysia-Thailand boundary in the delimitation of CS in the northern part of the Strait 

of Malacca is also constructed.
544

 As a result, contracting States are entitled to a 

different jurisdictional scope of maritime entitlements at such a common point, 

compared with equally shared portions of marine areas at an equidistant tripoint. The 

same situation falls within the India-Indonesia-Thailand boundary in the Andaman Sea 

as well.
545

 

 

3.5.1.2 Observations on State practices in addressing rights and interests in 

maritime delimitation 

 

The previous section mainly discussed three methods by which States in the 

delimitation process address the rights and interests of third States. In contrast with how 

international courts and tribunals deal with the presence of third States, State practices 

are able to make use of the practicality and flexibility of negotiations, in order to 

achieve an equitable result. Firstly, the principle of res inter alios acta confines the 

scope of a final boundary line of States. Without the participation of third States, a 

bilateral boundary line in principle should stop before reaching maritime areas where 

third States are involved, or it should not determine the terminal point but only draw a 

directional and arrow-headed line at a certain azimuth. This method indeed reflects a 

respect for and protection of the rights and interests of third States. International courts 

and tribunals follow such a self-restrained approach, in order not to give rise to 

unexpected prejudice. Therefore, in the general sense, States and international litigation 

bodies insist on the bilateral nature of maritime delimitation. Secondly, international 

adjudication in maritime delimitation has its own procedure to allow a third State to 

intervene in the proceedings, via which a third State can possibly present its rights and 

interests in the pending dispute. However, the previous analysis represents some 

limitations; in particular, less success has been achieved by third States through 

resorting to that procedure, and no distinctions have been made in the protection of 

intervening States and non-intervening States.  

 

On the other hand, negotiations between States in the delimitation process are more 

inclusive. In the semi-closed or enclosed sea area, it is usually found that single bilateral 

agreements incrementally have divided the same maritime zone into many separate and 

individual parts. Accordingly, the whole region will be fragmented into various 
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junctions. Even if overlapping maritime zones are delimited bilaterally and avoid 

touching upon possible maritime areas of third States, a small portion of maritime zone 

may exist and go beyond the maritime jurisdiction of any State. Under the Convention, 

such an area constitutes the high seas or the Area. Nevertheless, to avoid generating a 

small part of the high seas/Area that are subject to different institutional arrangements, 

in light of existing negotiated agreements, three States may agree to establish a trilateral 

maritime boundary around a common connection point as a tripoint. This approach 

intends to tidy up unfinished parts of bilateral boundaries between one of the 

contracting parties and neighboring third States. Furthermore, for the purpose of the 

utilization of living or non-living resources, three States may decide to simplify and 

connect individual boundaries into a tripoint boundary.  

 

Nevertheless, when two States unilaterally delimit a maritime boundary or agree to 

establish the zone for joint development or cooperation, it is possible that this boundary 

may potentially encroach upon the rights and interests of third States. In the Colombia-

Jamaica Agreement, two States not only delimited the boundary line in the south but 

also drew two circular areas as a Joint Regime Area.
546

 However, in the southern area to 

be delimited, from a defined point (Point 4) that also constitutes the terminus of the 

Colombia-Haiti boundary, “the delimitation line proceeds by a geodesic line in the 

direction to another point (Point 5)” which is the Colombia-Dominican Republic-Haiti 

tripoint, “as far as the delimitation line between Colombia and Haiti is intercepted by 

the delimitation line to be decided between Jamaica and Haiti”.
547

 Therefore, it seems 

one segment of the Colombia-Jamaica boundary may partially overlap with the 

Colombia-Haiti boundary. If this is the case, Haiti’s maritime entitlement may 

potentially overlap with Jamaica’s, and may be possibly affected, in the instance that 

Jamaica and Haiti did not have a boundary agreement at that moment.
548

 In addition, 

third States’ rights and interests are affected in the Barbados-Guyana and the Trinidad 

and Tobago-Venezuela boundaries.
549

 In short, State practices of maritime delimitation 

with respect to the presence of third States present a practical and flexible picture of 

how the rights and interests of third States are taken into account. Stopping shortly in 

front of a potential tripoint, leaving a terminal point of the boundary line undefined, or 

establishing tripoints accords protection to third States, but it is still likely that bilateral 

delimitation would potentially prejudice third States’ rights and interests and require 
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further negotiations between contracting parties in the delimitation agreement and third 

States to address underlying detrimental effects. Compared with international judicial 

practice, it is argued that State practices may be more inclusive with regard to taking 

care of the rights and interests of third-party States. 

 

3.5.2 Observations on third States seeking to intervene in the SCS Arbitration 

 

In the SCS Arbitration, Vietnam, as well as Malaysia, Brunei, and Indonesia, submitted 

a letter to request the copies of the pleading from the Philippines.
550

 Afterwards, 

Vietnam sent a Statement in which it intended to draw the Tribunal’s attention to the 

rights and interests of Vietnam that might be affected by the Tribunal, indicating a 

possibility of seeking intervention in the arbitral proceedings.
551

 Malaysia, after the 

merits hearing, sent a Note Verbale to the Tribunal and informed the Tribunal of its 

rights and interests that might be affected by the merits decision.
552

 Neither of the States 

had intervention, but each merely reminded the Tribunal to protect its claimed rights 

and interests from being prejudiced.
553

 In the second chapter, was argued that Vietnam’s 

and Malaysia’s rights and interests that arise out of sovereignty and maritime 

delimitation disputes are not only affected by the Tribunal’s decision, but form the very 

subject matter of the case between the Philippines and China regarding the legal status 

and maritime entitlement of certain features; thus, the Monetary Gold principle should 

be applied and preclude the Tribunal from the exercising jurisdiction. In this part, one 

could base the discussion on the jurisprudence relating to the intervention procedure, 

and look into the likelihood of intervention under Annex VII of the UNCLOS.  

 

3.5.2.1 The intervention procedure may not be operative in the compulsory 

arbitration of Part XV of UNCLOS 

 

The second section has pointed out that, unless express consent to intervention is 

reached by original litigants to a dispute, it may not be possible for a third State to 

invoke the intervention procedure in compulsory arbitration under Part XV of UNCLOS. 
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In the SCS arbitration, China considered the Tribunal to have no jurisdiction over the 

case, and it opposed the Tribunal dealing with the Philippines’ Application.
554

 

Regarding intervention from Vietnam, China expressed “serious concern and opposition 

to a procedure of intervention by other states as contradicting the general practices of 

international arbitration”.
555

 Thus, China did not consent to the request from Vietnam 

and other third States in the SCS to intervene in the case. Because China expressly did 

not generally express its consent to such request, it is argued that third States may be 

unable to seek intervention.  

 

3.5.2.2 Observations on the procedure of intervention in the SCS Arbitration  

 

Alternatively, presuming parties to arbitral proceedings under Part XV of the 

Convention between States allow a third State to intervene, one could argue that 

Vietnam’s and Malaysia’s requests still do not meet those requirements.  

 

According to the Philippines’ Application, Submission Nos. 1 and 2 are concerned with 

the legitimacy of China’s historic rights within the “nine-dash line” between China and 

the Philippines, namely, in the WPS. Therefore, the Tribunal cannot judge China’s 

conflicting maritime claims with other littoral States in the WPS or the area beyond the 

WPS within the “nine-dash line”. Based on the ICJ’s judicial practice, intervention is 

incidental to the main proceedings. In the El Salvador/Honduras case, the Court 

observed that “it is not intended to enable a third State tack on a new case, to become a 

new party, and so have its own claims adjudicated by the Court”.
556

 Such a rule is 

supposed to be applicable in the arbitral proceedings, if at all, and the scope in which 

third States can intervene is confined to the main proceedings between China and the 

Philippines. A third State has to show its interest that may be affected by the Tribunal’s 

decision in a limited scope, otherwise new disputes will arise. Vietnam particularly 

referred to its rights and interests in the “nine-dash line”, but these are confined to the 

area between Vietnam and China within the “nine-dash line”. Additionally, Vietnam’s 

evidence submitted before the Tribunal is mainly concerned with colliding incidents in 

the overlapping maritime zones between China and Vietnam outside of the WPS. Such 

evidence failed to show the link between Vietnam’s rights and interests and the pending 

dispute in the main proceedings. Therefore, concerning the issue of “the nine-dash line”, 

assuming Vietnam would file an application to intervene within the meaning of 

“intervention” under Article 62 of the Statute or Article 31 of the ITLOS Statute, such 

participation in the proceedings cannot constitute a genuine intervention and should not 
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be granted. Apart from that, with regard to items (iv) and (v) in Vietnam’s Statement, it 

seems too general for the Tribunal to find out what interests and rights may be affected 

by the Tribunal’s decision. On the other hand, the concept of “common maritime areas” 

located in the “nine-dash line” is unclear, the scope of such areas has to be explicitly 

clarified. On the other hand, “the other legal rights and interests” in the SCS remains 

vague as well. As “the interest of a legal nature has to be the object of a real and 

concrete claim of that State”, the third State bears the burden of proof to show how 

these rights and interests may be affected “with adequate specificity”, as required by the 

Court in the Indonesia/Malaysia case. Given the Tribunal are requested to make a 

decision, Vietnam had not provided relevant evidence related to these two items; thus, 

the Tribunal cannot agree to such an intervention.  

 

In the second chapter, Philippine Submission Nos. 4 to 7 were considered to have 

impacts upon the rights and interests of a legal nature claimed by Vietnam and Malaysia. 

The determination of Submission Nos. 4 to 5 requests that the Court prejudge the claims 

of Vietnam and Malaysia on the issues of sovereignty and maritime delimitation. The 

decision on Submission Nos. 6 to 7 requires the Court to solve delimitation disputes 

between Vietnam or Malaysia and two parties at the jurisdictional stage. Vietnam’s or 

Malaysia’s rights and legal interests are essentially relevant to the subject matter of a 

dispute concerning sovereignty and maritime delimitation. It should be highlighted that 

a third State’s legal interests and rights under compulsory procedure are concerned with 

the interpretation and application of UNCLOS. Since UNCLOS does not address the 

issue of sovereignty, and China has excepted any dispute relating to maritime 

delimitation from the UNCLOS compulsory procedures via a declaration in 2006, the 

Tribunal has no jurisdiction to deal with these matters. Nor does it grant such an 

intervention. 

 

What is more, Vietnam expressed its support for the Tribunal concerning the 

interpretation and application of Articles 60, 80, 94, 194, 206, and 300 of UNCLOS.
557

 

However, the Philippines’ submissions are mainly concerned with Articles 13, 56, 57, 

76, 77, and 121. With references to Article 63 of the Statute or Article 32 of the ITLOS 

Statute, Vietnam may choose intervention concerning the interpretation of certain 

provisions of UNCLOS. Nonetheless, as pointed out by Stefan Talmon, “there was thus 

no express support of the Tribunal’s competence to interpret and apply the provisions 

most relevant to the Philippines’ case”.
558

 Therefore, the possibility that Vietnam could 

seek intervention concerning the construction of the Convention may not be good. In 
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addition, since the SCS Arbitration constitutes a mixed dispute relating to sovereignty 

and maritime delimitation, intervention in the interpretation of certain provisions of the 

Convention essentially becomes involved in disputes of sovereignty and maritime 

delimitation and goes beyond the Tribunal’s jurisdiction. As a result, no intervention 

may be sought by third States in the arbitral proceedings between China and the 

Philippines.  

 

Above all, the practicability and flexibility of State practices relating to maritime 

delimitation demonstrate an inclusive feature in addressing the rights and interests of 

third States. Such an arrangement, compared with seeking to intervene in international 

adjudication, affords appropriate protection to third States and averts the risk of 

participating in the proceedings. A case study concerning the possibility of intervention 

sought by third States in the SCS Arbitration further indicates the limitation of third-

party intervention in international arbitral proceedings. Intervention as a means for a 

third State to be directly implicated in a bilateral dispute may be considered as a 

compromise between the legal rights and interests of disputing States and the interests 

of the international community. For an international court or tribunal, judicial 

competence based on State consent and judicial propriety calls for a cautious 

equilibrium and normally imposes some limitation on the utilization of the intervention 

procedure. So as to better coordinate the different legal rights and interests of States, a 

more inclusive way can hardly be acquired through separate legal proceedings for third 

States. Therefore, the focus should shift to the establishment of a regime as an 

alternative venue to offer the inclusiveness and coordination.    

3.6 Conclusion 

With the rapid development of an interdependent world, the international community 

has kept working on international legal rules to address legal consequences for third 

States. The intervention is regarded as a remedy for a third State to preclude it from 

being affected or even infringed upon by the decision of international courts or tribunals. 

In 2016, when the ICJ celebrated its 70th anniversary, the participation of third parties 

was contested by the sitting judges and international lawyers, which showcased the 

importance of the presence of third parties in international adjudication.
559

 The Court, to 
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some degree, has formulated its jurisprudence under Articles 62 and 63. What’s more, a 

judicial examination of international case law regarding Article 62 reveals that 

intervention cannot afford sufficient protection to the legal rights and interests of third 

States. Both remarks are particularly applicable in international maritime delimitation 

cases. Notably, there is a widening gap between methods of maritime delimitation in 

theory and the application of the delimitation line in practice, since recent case law 

particularly confines the delimitation to a purely bilateral status, without enough focus 

on the presence of third States, resulting in procedurally prejudicial impacts upon the 

legal rights and interests of third States. In spite of the success of intervention in the 

non-boundary case, the scope of such intervention remains constrained. The relevant 

jurisprudence needs more cases to be outlined. With regard to intervention under Article 

63, the jurisprudence also discloses some uncertainties on how a third State’s request is 

permitted to join in the case. The Court’s decision on El Salvador’s application in the 

Nicaragua v. U.S. case is controversial due to not granting the would-be intervener a 

hearing, and the legal rights and interests of third States of disputing parties prevail over 

those of third States. Given a third State’s interpretation may be akin to that of one of 

principal parties to the case, what the Court did in the Whaling case may potentially 

affect the fair administration of justice and procedural equity of States as parties to the 

case. It is reasonable to consider how to minimize possibly prejudicial effects upon one 

of the principal parties which has a position opposite to another party and opposite to 

that of a third State. Such an underlying concern still needs more cases to be examined. 

 

Beyond the issue of discussion in international adjudication, one can more closely delve 

into the possibility of inclusiveness to take into account the legal rights and interests of 

third States. It is found that State practices in international maritime delimitation 

effectively pay due regard to the presence of third States in a pragmatic and flexible way. 

Furthermore, from the opposite perspective, one can apply the jurisprudence regarding 

intervention to analyze the feasibility of intervention in the Philippines v. China 

Arbitration. Sienho Yee observes that “the UNCLOS, including the Annex VII thereto, 

does not contain such consent to intervention in an Annex VII arbitral proceedings”.
560

 

In this case, due to China’s dissent to the Tribunal’s jurisdiction and objection against 

intervention in general in international arbitral proceedings, even if Vietnam or 

Malaysia filed a formal application to intervene, such an intervention should not be 

granted by the Tribunal. Supposing third States can resort to intervention, it is argued 

that Vietnam’s or Malaysia’s application would not be permitted by the Tribunal.  
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All in all, the analysis of this section may not be that positive on the role of intervention 

in international adjudication, pointing out some judicial qualms and indicating the 

insufficiency in protecting the legal rights and interests of third States, particularly in 

maritime dispute settlement. To coordinate the different rights and interests of disputing 

parties and third States in a disputed maritime area, one could argue that the 

establishment of an inclusive maritime regime may be helpful to fulfill that task. The 

regime theory will be further invoked in the next chapter as a transition from 

international law to international relations, in order to seek greater protection on 

collective or common interest among relevant parties at stake.    
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