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Chapter 4 

Regime Theory and Its Application in Maritime Dispute 

Settlement and Maritime Cooperation 

 

 4.1 Introduction 

In previous chapters, the issue of how to address the interests and rights of third-party 

States in maritime dispute settlement has been discussed from a legal perspective. For 

one thing, an international court or tribunal cautions against the application of the 

Monetary Gold principle as a jurisdictional obstacle. It intends to continue the 

proceedings between the original litigants and to ensure the protection and respect for 

the bilateral nature of international adjudication. For another, as supported by 

international case law relating to maritime boundary delimitation, legal protection 

accorded to third-party States is not sufficient.
561

 Even if a procedure of intervention 

were invoked by third States, when it is found that their interests and rights may be 

prejudiced, international judicial organs rarely agree to allow third States to join in the 

proceedings. In addition, due to rigorous compliance with the principle of state Consent, 

no third States may be permitted to intervene in international arbitration. Accordingly, 

such judicial flaws relating to the presence of third States in maritime disputes 

settlement have posed doubts as to the effectiveness of legal means to address the legal 

rights and interests of third States.  

 

This chapter points out that regime theory in the field of international relations can be 

adapted to supplement the insufficiency of legal methods. In the first part, it will 

introduce the regime theory and explain why it assists in settling the presence of third 

States in a disputed marine area surrounded by more than coastal States. At this phase, 

one could also discuss other international relations theories, particularly those on how 

regime theorists construct inherent links between divergent international relations 

schools and the theory of regime and demand the application of a “multivariate” 

maritime regime model. The second section will discuss some cases in the international 

community where a multivariate regime setting is established in some disputed 

maritime areas bordered by several States and how the distinct rights and interests of 

disputing countries and third States are properly dealt with. The third part will conclude 

that, in addition to resorting to purely legal methods, regime theory may contribute to 

                                                           
561   Nicaragua v. Colombia, Dissenting Opinion of Judge Donoghue, at 417-8, para. 58 (ICJ. 2012).  
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giving sufficient weight to the rights and interests of third-party States in a multilateral 

maritime dispute.   

4.2 An overview of regime theory and its applicable scope in maritime dispute 

resolution and maritime cooperation regarding the presence of third States 

To begin with, it is necessary to clarify why the regime theory should be applicable in 

the current case. According to a detailed examination of international relations theories, 

regime theory is not a totally independent and self-contained one. Conversely, 

international relations theorists in different schools have discussed the role of 

international regimes in their own theories. This section will engage in the following 

international relations theories, mainly including realism, liberalism, and constructivism. 

Furthermore, it will explain how each theory takes the role of international regime into 

account. First, this section discusses the definition of regime and elaborates concrete 

research fields with which regime theories are concerned. Second, it will introduce 

some main international relations theories and see how each school analyzes the role of 

international regime. Third, based on the previous presentation, possible reasons why 

regime theory would be suitable to settle the presence of third States in the maritime 

dispute settlement will be provided, in order to sufficiently consider the rights and 

interests of third States.   

 

4.2.1 The definition and composition of regime in the context of international 

relations 

 

4.2.1.1 The definition of regime  

 

The concept of regimes set forth by Stephen Krasner is commonly invoked by 

international relations theorists. Regimes are defined as “sets of implicit or explicit 

principles, norms, rules, and decision-making procedures around which actors’ 

expectations converge in a given area of international relations”.
562

 As commented by 

Kim Heejin, Stephen Krasner’s definition “puts more emphasis on the normative 

component in these principles, norms or rules; not all regularized patterns of state 

behaviors can be deduced to the existence of a regime”.
563

 Richard Little considers 

Krasner’s notion to “remain the standard formulation and it very effectively 

                                                           
562   Stephen D. Krasner, “Structural Causes and Regime Consequences: Regimes as Intervening Variables,” in 

International Regimes, ed. Stephen D. Krasner (New York, United States: Cornell University Press, 1982), 2.    
563  Heejin Kim, Regime Accommodation in International Law: Human rights in International Economic Law and 

Policy, (Leiden, Netherlands: Brill Nijhoff, 2016), 11.  
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encapsulates the complexity of the phenomenon”.
564

 Benjamin Meiches and Raymond 

Hopkins also state that Krasner’s concept “is intentionally broad and accommodates 

exploration of a large number of variables impacting the creation and persistence of a 

regime”.
565

  Therefore, Krasner’s conceptualization of regime is well acknowledged and 

will be adopted in this chapter.  

 

More specifically, Stephen Krasner examines concepts of each part made up of regimes 

and differentiates them one by one. “Principles are beliefs of fact, causation and 

rectitude; norms are standards of behavior defined in terms of rights and obligations; 

rules are specific prescriptions or proscriptions for action”.
566

 It is declared that 

“changes in rules and decision-making procedures are changes within regimes, provided 

that principles and norms are unaltered”, but “changes in principles and norms are 

changes of the regime itself”.
567

 In addition, egoistic self-interest, political power, 

norms and principles, usage and custom, and knowledge are treated as “basic forces” to 

“explain the development of regimes”.
568

 According to different international relations 

theories, the role of five “basic forces” has been afforded varying weight and 

demonstrates various forms of regimes including interest-based model, power-based 

model, and knowledge-based model.  

 

4.2.1.2 The composition of regime  

 

To begin with, with respect to egoistic self-interest, Stephen Krasner indicated that “the 

egoist is concerned with the behavior of others only insofar as that behavior can affect 

the egoist’s utility”.
569

 International regimes may serve to confine unlimited self-interest, 

and provide cooperation and collaboration for individuals who consider voluntarily 

joining the regime in order to maximize their own interests. Secondly, as regards 

political power, one is “power in the service of the common good”, so as to “secure 

optimal outcomes for the system as a whole”; the other is “power in the service of 

particular interests”, in order to “enhance the values of specific actors within the 

system”.
570

 The utilization of regime is more concerned with the latter situation. For one 

thing, “under certain configurations of interest, there is an incentive to create regimes 

                                                           
564   Richard Little, “International Regimes,” in The Globalization of World Politics: An Introduction to International 

Relations, ed. John Baylis, Steve Smith, and Patricia Owens, 5th ed, (Oxford, United Kingdom: Oxford 

University Press, 2011), 300.  
565  International Studies Encyclopedia, “Regime Theory” by Meiches Benjamin, and Raymond Hopkins, accessed 

October 16, 2018, http://internationalstudies.oxfordre.com/abstract/10.1093/acrefore/9780190846626.001.0001/ 

acrefore-9780190846626 -e-472?rskey=Pfywi5&re sult=9.    
566  Krasner, “Structural Causes and Regime Consequences,” 2.     
567  Ibid., 3-4.    
568  Ibid., 10-1.     
569  Ibid., 11.      
570  Ibid., 13.       
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and the provision of these regimes is a function of the distribution of power”.
571

 For 

another, it is powerful actors like hegemonic states that dominate the operation of the 

regime and affect the political gains and losses of other actors.
572

 By contrast, weaker 

actors are unlikely to maintain the subsistence of the regime given the decline of 

influence from powerful actors. Thirdly, norms and principles constitute an intrinsic 

character of any regime in the general sense.
573

 It is stated that “norms and principles 

that influence the regime in a particular issue-area but are not directly related to that 

issue-area can also be regarded as explanations for the creation, persistence, and 

dissipation of regimes”.
574

 One may recall that changes in norms and principles 

determine changes in the rules and the decision-making process. Fourth, usage and 

custom, as well as knowledge, are taken into consideration to “supplement and reinforce 

pressures associated with egoistic self-interest, political power, and diffuse values”.
575

 

“Usage refers to regular patterns of behavior based on actual practice; custom, to long-

standing practice”.
576

 Fifth, knowledge, as defined by Ernst Haas, is “the sum of 

technical information and of theories about that information which commands sufficient 

consensus at a given time among interested actors to serve as a guide to public policy 

designed to achieve some social goal”.
577

 According to Peter Haas, “scholars who 

emphasize perceptions, cognitive processes, and interpretative approaches to 

understanding international relations commonly stress the role of ideas and knowledge 

in shaping the perceptions, beliefs, expectations, and preferences of major actors”.
578

 

Indeed, knowledge may have an impact upon the interactive process within the regime 

itself and even become an independent variable to discuss cooperation.   

 

In short, five parts which depict a whole picture of what regime is are not 

interdependent but separate and coexistent. As will be shown in the next section, 

different international relations theories emphasize one of the aspects relating to the 

regime. Realists are concerned with power-centered regime, liberalists focus on interest-

based regime, and constructivists prefer knowledge-based regime.   

 

4.2.2 The role of regime in the international relations theories  

 

                                                           
571   Ibid., 15.           
572   Ibid.    
573   Ibid., 16.            
574   Ibid.               
575   Ibid., 5.             
576   Ibid.   
577   Ernst Haas, “Why Collaborate? Issue-Linkage and International Regimes,” World Politics 32, no. 3, (1980): 367-

8. Krasner, “Structural Causes and Regime Consequences,” 19.             
578  Peter M. Haas, “Epistemic Communities and the Dynamics of International Environmental Co-operation,” in 

Regime Theory and International Relations, ed. Volker Rittberger and Peter Mayer (Oxford, United Kingdom: 

Oxford University Press, 1995), 178.  
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In Stephen Krasner’s opinion, theorists from different schools have varying ideas when 

envisaging the intervening role of regimes in international relations. Moreover, there are 

three main issues relating to regimes that are generally presented by these international 

relations theories. Peter Mayer, Volker Rittberger, and Michael Zürn have summarized 

three main tasks of regime analysis: The first task is to “explain regime formation, 

persistence and demise”; the second task is to “account for regime properties and their 

change”; the third and final task is to “determine regime consequences (or effects) and 

explain their variation”.
579

 This section will discuss how three mainstream international 

relations theories look into the existence of regime and introduce the pros and cons of 

regime theories in three distinct theoretic contexts.  

 

4.2.2.1 Three versions of regime theory in the international relations 

 

According to Benjamin Meiches and Raymond Hopkins’s research, there are three 

versions of international regimes: “a realist or structuralist interpretation focusing on the 

balance of power and relative gains; a modified structural Liberalism focusing on 

economic self-interest as an addendum or amendment to structuralism and absolute 

gains; a cognitivist or later constructivist approach focusing on social practices, ideas, 

and behaviors as constitutive of international regimes, power, and interest”.
580

 In a 

similar way, Stephen Krasner divides international relations theories regarding regimes 

into three categories, based on the extent to which regimes may affect the link between 

basic casual variables and related behavior and outcomes. First, regimes are regarded as 

“intervening variables standing between basic causal variables (most prominently, 

power and interests) and outcomes and behavior”.
581

 Power and interests cannot directly 

determine the outcomes and behavior but have to exert influence via the utilization of 

regimes. Such a view accords with the neo-Liberalism that argues that “regimes and 

institutions help govern a competitive and anarchic international system, and they 

encourage, and at times require, multilateralism and cooperation as a means of securing 

national interests”, as pointed out by Steven Lamy.
582

 Second, regimes are not necessary 

for existence and basic casual variables can directly formulate related behavior and 

outcomes, while regimes may be workable “under circumstances that are not purely 

conflictual, where individual decision making leads to suboptimal outcomes”.
583

 

                                                           
579  Peter Mayer, Volker Rittberger, and Michael Zürn, “Regime Theory: State of the Art and Perspectives,” in 

Regime Theory and International Relations, ed. Volker Rittberger and Peter Mayer (Oxford, United Kingdom: 

Oxford University Press, 1995), 406.    
580   “Regime Theory” by Meiches and Hopkins.     
581   Krasner, “Structural Causes and Regime Consequences,” 8.             
582  Steven L. Lamy, “Contemporary Mainstream Approaches: Neo-Realism and neo-Liberalism,” in The 

Globalization of World Politics: An Introduction to International Relations, ed. John Baylis, Steve Smith, and 

Patricia Owens, 3rd ed, (Oxford, United Kingdom: Oxford University Press, 2005), 133.  
583  Krasner, “Structural Causes and Regime Consequences,” 8.              
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Regime theory in realism, which refers to a power-based model, and liberalism, which 

refers to an interest-centered model, may suitably fall within this category. Third, 

regimes are considered as “a fundamental part of all patterned human interaction, 

including behavior in the international system”.
584

 Here, regimes and patterned behavior 

have equal status, and the latter is not incidental to the former. In other words, 

“patterned behavior reflecting calculations of interest tends to lead to the creation of 

regimes, and regimes reinforce patterned behavior”.
585

 Notably, constructivists support 

such an explanation of regimes in international relations.   

 

4.2.2.2 Realist regime theory 

 

As described by Stephen Krasner, realist theory defines the international system as 

“anarchy”, and “the most important empirical reality is that national power matters 

more than anything else”.
586

 Classical realists only consider the role of State power in 

international politics, without any space given for the role of regime.
587

 Regarding the 

function of regimes, neo-realists or structural realists view regime as the distribution of 

power in the anarchic world, but its role relies on the dominance and maintenance of 

hegemonic states.
588

 Only under restricted conditions may regime shoulder some 

responsibility for keeping the anarchy operative, but given the decline of hegemonic 

power, regime itself may fail as well, since weaker powers have no ability to continue 

the interaction between States.   

 

4.2.2.3 Liberalist regime theory 

 

Based on the market theory in economics, liberalists liken international society to a 

market, with all actors pursuing self-interests. Therefore, as outlined by Benjamin 

Meiches and Raymond Hopkins, “regimes appear as a result of principally states’ 

rational self-interest in absolute gains”.
589

 Robert Jackson and Georg Sørensen point out 

that “complex interdependence implies a far more friendly and cooperative relationship 

between states”.
590

 Regimes are adopted by liberalists in response to an increasingly 

interdependent international community. In addition, Andrew Moravcsik observes that 

                                                           
584  Ibid., 10.              
585  Ibid., 9.               
586  Stephen D. Krasner, “Realist Views of International Law,” American Society of International Law Proceedings of 

the Annual Meeting 96, (2002): 265-8. 
587  Tim Dunne and Brian C. Schmidt, “Realism,” in The Globalization of World Politics: An Introduction to 

International Relations, ed. John Baylis, Steve Smith, and Patricia Owens, 7th edition. (Oxford, United Kingdom, 

Oxford University Press, 2017), 107-9.  
588  Paul R. Viotti and Mark V. Kauppi, ed., International Relations Theory, 5th ed, (New Jersey, United States: 

Pearson Education, Inc, 2012), 54-5. “Regime Theory” by Meiches and Hopkins.     
589  “Regime Theory” by Meiches and Hopkins. 
590  Robert Jackson and Georg Sørensen, Introduction to International Relations: Theories and Approaches, 4th ed, 

(Oxford, United Nations: Oxford University Press, 2010), 105. 
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liberalists emphasize “the demands of individuals and social groups, and their relative 

power in society, as fundamental forces driving state policy and, ultimately, world 

order”.
591

 Accordingly, states may not be the only actors in the international system. 

Non-state actors, particularly international institutions, may also contribute to the 

formation of regimes and promote cooperation between states. Moreover, liberalists do 

not want to replace realism, and the role of power remains valuably relevant in 

international relations.
592

  

 

4.2.2.4 Constructivist regime theory 

 

Constructivism focuses on “social creation of identity” and “the role of norms in 

international politics”, as contended by Jutta Brunnée and Stephen J. Toope.
593

 Michael 

Barnett asserts that constructivists concern “human consciousness and knowledge, treat 

ideas as structural factors that influence how actors interpret the world”.
594

 The structure 

of world politics is not shaped either by power of the state or by self-interest, but a 

series of constitutive norms which are established by human knowledge. In the 

meantime, regimes are not only reflective of these norms but also created by them. 

Some regime theorists deem such norms as behavior pattern or patterned behavior. Such 

normalized behavior, from a constructivist perspective, generates convergent 

expectations and constitutes the basis of regime formation.   

 

4.2.2.5 Observations on regime theory in realism, liberalism, and constructivism 

 

Regime theory, as argued by Anu Bradford, “seeks to explain the occurrence of co-

operation among States by focusing on the role that regimes play in mitigating 

international anarchy and overcoming various collective actions problems among 

States”.
595

 According to the measurement of their relative gains in terms of power or 

self-interest, realists and liberalists consider state actors to make rational choices, 

whereas constructivism concentrates on the material context on an objective basis. 

Realists who refer to regime, as Richard Little comments, “are interested in the way that 

                                                           
591  Andrew Moravcsik, “The Design of Dispute Settlement Procedures in International Agreements.” in 

Interdisciplinary Perspectives on International Law and International Relations: The State of the Art, Jeffrey L. 

Dunoff and Mark A. Pollack, ed. (Cambridge, United Kingdom: Cambridge University Press, 2012), 83-118. 
592  Moravcsik, “The Design of Dispute Settlement Procedures.”  
593  Jutta Brunnée and Stephen J. Toope, “Constructivism and International Law,” in Interdisciplinary Perspectives 

on International Law and International Relations: The State of the Art, ed. Jeffrey L. Dunoff and Mark A. 

Pollack (Cambridge, United Kingdom: Cambridge University Press, 2012), 630.   
594  Michael Barnett, “Social Constructivism,” in The Globalization of World Politics: An Introduction to 

International Relations, ed. John Baylis, Steve Smith, and Patricia Owens, 7th edition. (Oxford, United Kingdom, 

Oxford University Press, 2014), 153. 
595   Max Planck Encyclopedia of Public International Law, “Regime Theory” by Anu Bradford, accessed October 16, 

2018, https://www.google.com.hk/search?q=Anu+Bradford%2C+Regime+Theory%2C+Max+Planck+Encyclope 

dia+of+Public+International+Law.     
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states use their power capabilities in situations requiring coordination to influence the 

nature of regimes and the way that the costs and benefits derived from regime formation 

are divided up”.
596

 The most powerful states (like hegemony) situate in the dominant 

position, and other weaker actors via certain regimes have to coordinate with them on 

the international plane. Additionally, powerful actors gain major benefits from the 

operation of regimes, while weaker actors still gain some by working together. It should 

be highlighted that, with the decline of powerful states, weaker actors can hardly sustain 

the regime itself; thus, such a power-centered regime may potentially collapse. 

Nevertheless, there are some limitations on the realist appraisal of regime theory. First, 

the formation, persistence, demise, change, and effectiveness of regime are largely 

constrained by the distribution of power.
597

 The level of independence of regime is not 

very high; thus, it can hardly subsist without support from hegemonic powers. Second,
 

on some occasions
, 
realists cannot explain a situation where regimes may still exist even 

if the hegemonic powers are declining and the distribution of powers may substantially 

shift. Just as recognized by Stephen Krasner, with the development of regimes there are 

some lags between regime demise and the decline of hegemonic powers, since 

“principles, norms, rules, and decision-making procedures come to have their own 

exogenous impact on outcomes and behavior”.
598

  

 

Liberalists, according to Richard Little, are concerned with “the way that regimes allow 

states to overcome the obstacles to collaboration imposed by the anarchic structure of 

the international system”.
599

 Regimes are established to promote cooperation between 

rational state actors in pursuit of self-interest.
600

 Additionally, in spite of acknowledging 

the importance of state power, liberalists lean toward downplaying the impact of power 

and converging on how to maximize individual interests in a multilateral way. In light 

of the liberalist regime theory, after states ascribe to set up regimes with certain 

principles, norms, rules, and decision-making procedures, regime itself may “change the 

interests that led to their creation in the first place by increasing transactions flows, 

facilitating knowledge and understanding, and creating property rights”, as indicated by 

Stephen Krasner.
601

 Nonetheless, liberal regime theory has not been immune to 

criticism. Liberals refer to the creation and application of regimes, including norms, 

principles, and decision-making procedures. But they pay less attention to “how and 

                                                           
596   Little, “International Regimes,” 291.  
597  Stefan D. Krasner, “Regimes and the Limits of Realism: Regimes as Autonomous Variables,” in International 

Regimes, ed. Stephen D. Krasner (New York, United States: Cornell University Press, 1982), 356-7.               
598  Krasner, “Regimes and the Limits of Realism,” 359. “Regime Theory” by Meiches and Hopkins.      
599  Little, “International Regimes,” 290-1.  
600  Viotti and Kauppi, International Relations Theory, 129. Paul R. Viotti and Mark V. Kauppi state that “liberals are 

primarily interested in explaining the conditions under which international cooperation or collaboration becomes 

possible”.    
601  Krasner, “Regimes and the Limits of Realism,” 362.                
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why actors desire norms, cooperation, or reciprocity”, as indicated by Benjamin 

Meiches and Raymond Hopkins.
602

 Moreover, liberals do not take any account of 

patterned behavior, knowledge, and identity, which may still generate some effects upon 

the operation of regimes. 

 

Constructivists consider a regime as an independent variable that has its own social 

identity, and they look into how norms and principles shape the power and self-interest 

of state actors.
603

 Patterned behavior constitutes a direct demonstration of such norms 

and principles that lead to regime formation. On account of a reliance on knowledge, 

regimes by conventionalizing or normalizing such patterned behavior may reduce the 

uncertainty and enhance the predictability of international relations. Notwithstanding, 

constructivist regime theory overly stresses the structural aspect of regimes, but States 

have a very limited capacity for action, and instead conform to patterned behavior.
604

 

Furthermore, the knowledge-based model lays emphasis on the conceptual nature of 

regimes, instead of stressing the environment where states are located and the 

interaction of self-interests between states in regimes.
605

  

 

Overall, three different international relations theories have their own focus on the role 

of five elements of regimes. The power-based realist regime, the interest-based liberalist 

regime, and the knowledge-based or patterned behavior-based constructivist regime 

have their pros and cons. Three theories, respectively, have one decisive element in 

addressing interstate relations, rather than providing equal treatment towards various 

elements in one theory. Therefore, the distribution of varying factors in the current 

international relations regime theoretical frameworks is disproportionate and should 

avert the dominance of one single element. It is disadvantageous for the States involved 

in a multistate-disputed zone to fully cope with the existence of multilateral interests by 

the way of a regime that is simply based on one single factor. In the following part, it is 

argued that a comprehensive approach in a balanced way makes use of power 

distribution, self-interest, norms, and scientific knowledge, and accommodates the 

interests and rights of disputing parties and third States in a multistate-disputed marine 

zone.   

 

                                                           
602  “Regime Theory” by Meiches and Hopkins.      
603  Oran R. Young and Gail Osherenko, “Testing Theories of Regime Formation: Findings from a Large 

Collaborative Research Project,” in Regime Theory and International Relations, ed. Volker Rittberger and Peter 

Mayer (Oxford, United Kingdom: Oxford University Press, 1995), 235.  
604  Jill Steans et al, An Introduction to International Relations Theory: Perspectives and Themes, (New Jersey, 

United States: Pearson Education, Inc, 2010), 100. 
605  “Regime Theory” by Meiches and Hopkins.    
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4.2.3 The application of regime theory for the purpose of addressing the presence 

of third States in maritime dispute settlement 

 

To illustrate, in order to deal with the presence of third States in a multistate-disputed 

maritime zone, one can propose “a multivariate model of regime formation”, as stated 

by Oran Young and Gail Osherenko.
606

 The idea of a multivariate approach was set 

forth in an edited book entitled “Regime Theory and International Relations”. This book 

has become an influential book for international relations and international law scholars 

conducting research on regime theory and has deepened understanding of regime 

formation and interaction.
607

 Both scholars are international leading experts in 

institutional and international governance, particularly in the field of environmental 

regime and governance. According to their research, the multivariate regime theory 

serves to provide a broader vision of regime formation which cannot be explained by 

some theories that only present a single-factor analysis.
608

 Regina Akopian in her 

doctoral thesis discusses the Concert of Europe as an example of great power 

cooperation in security issues and points out the existing research is bivariate.
609

 

Adopting a multivariate approach to study the regime formation, she indicates that 

“there is a need for a theoretical approach that will integrate all the three major factors 

into a common framework for analysis, allowing us to examine links among these 

factors in the production of regimes”.
610

 Such a multivariate regime model contains not 

only basic casual variables, including power and interest, but also other elements, 

including knowledge and patterned behavior. They are called “social driving forces”.
611

 

Moreover, leadership and context are also included as “cross-cutting factors”.
612

 So as 

to formulate a certain regime, the method to systematically link foregoing factors is 

“institutional bargaining”, that is, negotiation. This section will further explain the 

linkages between addressing the presence of third States in a multistate-disputed 

maritime area and a multivariate regime formation model. 

 

                                                           
606  Young and Osherenko, “Testing Theories of Regime Formation,” 238.   
607  Arild Underdal, “The Study of International Regimes,” Journal of Peace Research 32, no. 1 (1995): 113-9. Anne-

Marie Slaughter, “Reviewed Work(s): Regime Theory and International Relations, by Andreas Hasenclever, 

Volker Rittberger, and Peter Mayer,” American Journal of International Law 89, Issue 2 (1995): 454-6. Charles 

Parker, “Book Review: Regime Theory and International Relations, by Andreas Hasenclever, Volker Rittberger 

and Peter Mayer,” Cooperation and Conflict 34, Issue 1 (1999): 97-103. 
608  Oran R. Young and Gail Osherenko, eds., Polar Politics: Creating International Environmental Regimes (New 

York, United States: Cornell University Press, 1993), 250. 
609  Regina Akopian, “The Great Powers and the Establishment of Security Regimes: The Formation of the Concert 

Of Europe, 1792-1815” (Ph.D., State University of New Jersey, 2008), ii-iii, https://rucore.libraries.rutgers.edu/ 

rutgers-lib/24500/PDF/1/ play/.  
610  Akopian, “The Great Powers and the Establishment of Security Regimes,” 20.   
611  Young and Osherenko, “Testing Theories of Regime Formation,” 239.   
612  Ibid., 240. As stated by Oran Young and Gail Oshernko, leadership means the ability and role of state leaders in 

the regime formation. Context means “natural and human events unfolding outside the issue area to which the 

regime pertains”. 
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First, in order to take the rights and interests of third States into account, two disputing 

parties in a multistate maritime zone encounter the difficulty of delimiting their disputed 

maritime zones and those of third States. In other words, the distribution of disputed 

marine zones should be conducted first before ascertaining any concrete maritime 

jurisdictional zones belonging to disputing states. From the perspective of international 

relations, the distribution of maritime rights and interests indicates the distribution of 

state power implicated therein. Second, with respect to the interest factor, due to no 

demarcation of national boundaries with neighboring states, third States’ rights and 

interests in a maritime zone suitably fall within the definition of self-interest in 

international relations. Third, knowledge is of importance in resolving conflicting 

maritime rights and interests among multiple states. No delimitation of maritime 

boundaries causes jurisdictional conflicts, including fisheries, marine scientific research, 

and military activities in the overlapping EEZ; exploration and exploitation of oil and 

gas in the overlapping CS; transboundary environmental pollution; maritime security, 

etc. In particular, fisheries and marine environment issues really require professional 

knowledge communities to cooperate. Therefore, basic forces can be found in cases 

where two states that have disputing maritime boundaries cannot overlook the presence 

of third States’ rights and interests.  

 

To be observed, the role of cooperation has been acknowledged by international players 

and academic scholars so as to deescalate conflicts and securitize international relations. 

Kyung-Keun Cho asserts that “the international regime theory is still one of the most 

persuasive approaches not only in explaining how and why nations cooperate, 

especially in the issue-area of environment, but also in initiating and promoting such 

cooperation”.
613

 Julia Guifang Xue and Lei Zhang argue that “cooperation is a common 

way among disputing parties to develop maritime resources without prejudice to the 

status of disputed areas”.
614

 As Mark Valencia observes, “cooperation in the maritime 

spheres satisfies the conceptual criteria and can be a means of building confidence, 

reducing tension and eliminating points of conflict”.
615

 When two bordering countries 

have disputes in a multistate-disputed marine zone, shortcomings in the judicial means 

to safeguard the rights and interests of other States have been exposed. It is said that 

international law cannot address the presence of third States without any consent from 

them. Recent maritime disputes, such as the SCS case, the Nicaragua v. Colombia case, 

and the Costa Rica v. Nicaragua case, have revealed that, the legal means at the 

bilateral level intrude into the maritime zones where third States are involved. The self-
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restraint in the use of international law becomes inadequate to remind third-party 

mechanisms of carefully exercising jurisdiction. Accordingly, this chapter intends to 

adopt a multivariate model of regime formation which promotes cooperation between 

disputing parties and third States in a multistate-disputed area. In the following section, 

such a regime has been set up in some multistate-disputed seas and contributed to the 

management by getting States from the same region involved. It is clear that this regime 

formulation converges on the commonly shared maritime rights and interests of 

disputing parties and third States, and reduces potential prejudice upon third States 

arising out of bilateral maritime delimitation.  

4.3 A practical analysis on the application of a multivariate model of regime 

formation in maritime dispute settlement 

International judicial practice and state practice regarding the presence of third States 

have been reviewed, and judicial dilemmas flow from such practice if the rights and 

interests of third States are potentially affected. Regarding how to address the presence 

of third States in a multistate-disputed maritime zone, one can examine state practices 

via a multivariate mode of regime formation which pursues the protection of common 

maritime interests and rights shared by all states in the same region. Such a case study 

will be submitted from at least two perspectives. First comes an analysis of how 

relevant factors operate in a regional maritime regime. Second is an evaluation on how 

the rights and interests of third States are taken into consideration by cooperation with 

other bordering countries, as well as an examination of regime effectiveness in 

safeguarding these rights and interests. The application of a multivariate regime model 

may help states collaboratively to minimize potential risks of conflicts and to transform 

harmful consequences into positive safeguards for the sake of third States.  

 

It is conceded that the allocation of maritime space and utilization of marine resources 

are commonly shared interests for all actors in a multistate-disputed zone. As argued by 

Mark Valencia, “a marine policy regime is a set of agreements among a defined group 

of actors specifying: (1) the distribution of power and authority for the marine 

geographical region; (2) a system of rights and obligations for the members of the group; 

(3) a body of rules and regulations that are supposed to govern the behavior of 

members”.
616

 Mark Valencia’s interpretation of a policy-oriented maritime regime 

vividly reflects the partial features of a multivariate model of regime formation as 

applied in this chapter. Nevertheless, he should have pointed out the necessity of marine 

scientific knowledge. Overall, to properly deal with the presence of third States, a 

multivariate maritime regime here has to show the distribution of power from disputing 
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parties and third States. It also has to contain certain arrangements concerning the rights 

and obligations which constitute respect and constraint of self-interests of states, 

specific norms, and principles. Moreover, epistemic communities that provide 

professional knowledge have to improve their capacity to participate in the decision-

making process. Those elements will be more closely described in the following 

examination of international practice. 

 

4.3.1 A multivariate maritime regime in the Mediterranean Sea  

 

The first instance is the application of a multivariate regime formation in the 

Mediterranean Sea as a semi-enclosed sea bordered by twenty-three countries from 

Europe, Asia, and Africa.
617

 As Tullio Scovazzi observes, “only a limited number of the 

required delimitation treaties have been concluded by Mediterranean States with 

adjacent or opposite coasts and not all of them have entered into force”.
618

 Two 

bordering states which carry out maritime delimitation may possibly have to encounter 

third States; there are overlapping EEZs and CSs among three or four states which 

remain unsettled. For instance, the ICJ’s judicial decisions in the Tunisia/Libya case and 

Libya/Malta case have not resolved some maritime zones that may be claimed 

simultaneously by Libya, Malta, and Italy. Such overlapping marine entitlements have 

given rise to conflicts regarding fisheries; marine environment, including transboundary 

pollution and marine biodiversity; and maritime enforcement activities. To counter the 

worsening of such problems, based on international and regional efforts, the 

Mediterranean Sea has established a multivariate regime model to manage potential 

conflicts and promote cooperation among stakeholders.  

 

The distribution of power inside the Mediterranean multivariate regime can be 

illustrated on two levels. On the one hand, the legal regime stipulates rights and 

obligations for surrounding states to shape and regulate state behavior in a multistate-

disputed area. UNCLOS has specific provisions on the regulation of fishery resources in 

the Part V regarding the EEZ, Part VII concerning high seas, and Part IV relating to 

cooperation of semi-enclosed seas, as well as the Implementation Agreement relating to 

the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish 

Stocks (Implementation Agreement). Relevant provisions as regards protection and 

preservation of the marine environment under Part XII are manifestly provided as well. 

However, Tullio Scovazzi points out that the “UNCLOS management scheme is not 
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always feasible”.
619

 In addition, other international instruments or multilateral treaties 

are also applicable, such as a series of Food and Agriculture Organization of United 

Nations (FAO) documents regulating fisheries.
620

 Aiming to prevent and protect 

transboundary marine environment harm, the International Maritime Organization (IMO) 

has drawn great attention to the prevention of pollution from ships by passing the 

International Convention for the Prevention of Pollution from Ships (MARPOL) and 

additional protocols to which major Mediterranean countries are parties.
621

 The 

Convention on Biological Diversity (CBD) constitutes an important multilateral treaty 

for Mediterranean states to ensure marine biologic diversity in the transboundary marine 

zone.
622

 In terms of specific geographic circumstances, regional documents, either 

binding or non-binding, serve to tackle cross-border fishery disputes and transboundary 

marine environment concerns. The European Union (EU)’s Common Fishery Policy 

(CFP) has imposed the EU’s own standards on the EU itself and its member states 

concerning the utilization of fishery resources.
623

 In order to protect the marine 

environment, the Barcelona Convention and two protocols were concluded in 1976 and 

subject to several rounds of review and revision, currently developed into one 

convention and seven protocols.
624

 Tullio Scovazzi comments that “each of the new 
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instruments contains important innovations and tries to find constructive ways to 

address complex environmental problems”.
625

  

 

On the other hand, international and regional organizations also play a role in 

distributing states’ power. At the international level, United Nations Environment 

Program (UNEP) launched a series of environmental protection projects, one of which 

is the Mediterranean Action Plan (MEA) , including legal, institutional, and financial 

frameworks as well as an ecosystem approach.
626

 The International Union for 

Conservation of Nature (IUCN) has set up the IUCN Centre for Mediterranean 

Cooperation to implement Mediterranean ecosystem management, and marine and 

species programs.
627

 At the regional level, the EU carries out the European 

Neighbourhood Policy, including environmental policy in the Mediterranean Sea to 

assist member states in coordinating with regional neighboring countries on potential 

cooperation.
628

 Additionally, the UNEP MEA Secretariat works as a regional unit to 

help the contracting parties of the Barcelona Convention implement the convention and 

additional protocols. With regard to fisheries, the Mediterranean States have established 

the General Fisheries Commission for the Mediterranean (GFCM) for the purpose of 

seeking the sustainable development of fisheries. The GFCM has its own legal 

framework and a series of committees to maintain its function, and members are bound 

by its compliance with the regulations established by the GFCM. In short, international 

and regional agreements or institutions have distributed state power based on a series of 

agreed norms, principles, rules, and regulations, and have reflected convergent 

expectations of bordering states. In the same vein, the rights and interests are taken into 

account through participation in these organizations/agreements, and the self-interest of 

states also is pursued and achieved.  

 

What is more, in the operative process, scientific knowledge is of great necessity to 

overcome transboundary fishery and marine environment disputes. For instance, the 

International Commission for the Scientific Exploration of the Mediterranean Sea 

consists of “a network of several thousand marine researchers” who adopt scientific 

tools to observe and protect the Mediterranean Sea. In the international and regional 

organizations referred to previously, scientific knowledge relating to fishery and marine 
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environment is not absent either. These organizations also contribute to the 

establishment and consolidation of the Mediterranean multivariate regime, in response 

to transboundary issues in which third States may be involved on account of unresolved 

bilateral delimitation disputes in this region. In brief, international and regional legal 

instruments contain rules, norms, and regulations for the operation of international and 

regional organizations in the fields of fisheries and marine environment. These legal 

instruments and organizations have led to the establishment of power-based and self-

interest–based regimes. The epistemic community built up by a network of marine 

researchers represents the establishment of knowledge-based regime. Therefore, there is 

a multivariate maritime regime in the Mediterranean Sea.  

 

4.3.2 A multivariate maritime regime in the North Sea and the Baltic Sea 

 

The North Sea is characterized as a semi-enclosed sea in Northern Europe that is 

bordered by eight countries.
629

 Clearly, regional established maritime boundaries 

facilitate the distribution of maritime jurisdiction and rights and interests claimed by 

multiple countries in the North Sea. Moreover, these lay the groundwork for regional 

cooperation as required by a multivariate regime formation. First, with respect to the 

distribution of power and pursuit of self-interest, all North Sea countries equally fulfill 

the obligation to cooperate under Part IX of UNCLOS. Chris Whomersley spells out, 

“States surrounding an enclosed or semi-enclosed sea should be influenced by the 

exhortation to cooperate in the manner in which they exercise their rights and duties 

under the LOSC.”
630

 IMO’s MARPOL serves to prevent the North Sea from vessel-

produced pollution that may potentially cross national boundaries. Besides, all 

bordering States as parties to UNCLOS are subject to Part V regarding the EEZ as well 

as the Implementation Agreement in 1995 in the management of living resources, 

including fisheries, and Part XII concerning protecting and preserving marine 

environment. Regionally, all countries except Norway are member states of the EU and 

confirm to the EU’s CFP. For the purpose of policy coordination, Norway and the EU 

ascribed to reach a Framework Agreement in 1980 in which “the fisheries opportunism 

available to two sides are decided”, as described by Chris Whomersley.
631
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In addition, Ronan Long specifies some international or regional multilateral treaties to 

which the North Sea’s bordering states are parties. Specifically, they are as follows: the 

Convention for the Protection of the Marine Environment of the North-East Atlantic 

(OSPAR); the Convention on Future Multilateral Co-Operation in North-East Atlantic 

in 1980, which “provides for regional coordination and cooperation in the conservation 

and optimum utilization of fishery resources in the Convention Area”; the International 

Convention for the Conservation of Atlantic Tunas (ICCAT) in 1966; the Agreement on 

the Conservation of Small Cetaceans of the Baltic and North Seas (ASCOBANS); the 

Convention of Salmon in the North Atlantic Ocean in 1982; etc.
632

 Nevertheless, there 

some inconsistencies between the EU and Norway on the preservation and protection of 

marine mammals, which still require further policy coordination and cooperation.
633

 In 

accordance with some conventions, regional states consent to establish international or 

regional institutions to promote cross-border marine environment cooperation, such as 

the North Sea Commission of Conference of Peripheral Maritime Regions, the OSPAR 

Commission, the North East Atlantic Fisheries Commission, the North Atlantic Marine 

Mammal Commission, etc. Inside those organizations, the scientific community 

becomes an essential element that contributes to relevant knowledge in the field as well 

as policy-making and recommendations. The North Sea, compared with other 

undelimited semi-enclosed seas, has settled trilateral or quadrilateral maritime 

boundaries, reducing the material difficulty for cross-border cooperation. Institutional 

settings lead to power distribution and interests convergence; norms and principles 

regulate state behavior; scientific knowledge from academic communities supports the 

operation of preservation and protection of marine living resources and environment. In 

brief, three aspects can verify the application of a multivariate regime theory in the 

North Sea. 

 

The Baltic Sea is a semi-enclosed sea surrounded by ten countries and it has been 

disputed for a long time and has experienced several stages of maritime delimitation. 

Similar to the North Sea, the Baltic Sea currently has several tripoints, which confines 

the maritime jurisdiction of littoral states.
634

 Nevertheless, this region still faces 

transboundary marine pollution and fishery management, particularly on straddling 
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fisheries and other living marine resources migrating between EEZs of various states. 

This poses challenges to the exercise of maritime power among different states. In the 

delimitation process by negotiation, a multivariate regime for Baltic Sea cooperation 

has gradually been formed. In the first place, like previous marginal seas, it is contended 

that Part V regarding the EEZ, Part VII concerning high seas, Part IV relating to the 

cooperation of semi-enclosed seas, and Part XII, as well as the Implementation 

Agreement under UNCLOS, are applicable. The Convention has generally stipulated 

the exercise of rights and compliance of obligations. IMO’s MARPOL regulates vessel-

produced pollution in the Baltic Sea where such pollution may potentially flow across 

national boundaries. Regionally, the Helsinki Convention on the Protection of the 

Marine Environment in the Baltic Sea Area in 1992 (Helsinki Convention) was a 

fundamental multilateral treaty to deal with land-based and transboundary marine 

pollution. Some Baltic countries are member states of the EU and comply with the EU 

Strategy for the Baltic Region (EUSBSR) in 2009 and the EU Marine Strategy 

Framework Directive.
635

 Stefan Gänzle and Jörg Mirtl observe that “the Strategy started 

with academic expertise and stakeholder participation through an open consultation 

procedure, and subnational entities have been involved since the beginning”.
636

 In 

addition, some bordering states are members of the OSPAR Convention, the 

ASCOBANS as regional instruments. Given the presence of straddling stocks migrating 

between the EEZs of the two parties and associated and dependent stocks, the EU and 

Russia have reached an agreement on the cooperation of fisheries and the conservation 

of the living marine resources in the Baltic Sea.
637

 Furthermore, “an effective 

conservation and sustainable exploitation of these stocks can therefore only be achieved 

through cooperation between the parties in fisheries management as well as through 

control and enforcement”.
638

 

 

In line with the Helsinki Convention, the Baltic Marine Environment Protection 

Commission (HELCOM) was established. Its function is to provide environmental 

policy-making, to collect data on the Baltic Sea marine environment for the decision-

making process, to develop recommendations from HELCOM and other international 

organizations, to supervise the operation of HELCOM’s operations, and to coordinate 
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potential conflicts emerging from clashes of interests among HELCOM’s member 

states.
639

 As Kenrik Ringbom and Marko Joas have highlighted, “a large number of 

organizations and net-works of different degrees of formality have been established to 

engage in the well-being of the Baltic Sea”.
640

 For example, UNEP and OSPAR 

Commission are partners with HELCOM and work together to address transboundary 

qualms regarding the regional marine environment. Accordingly, the setting of 

international or regional institutions and the creation of norms and principles represent 

the distribution of power and pursuit of convergent self-interests.
641

 Furthermore, 

epistemic communities are positively involved in the Baltic region. The BONUS 

projects are carried out by academic research groups to produce “knowledge to support 

development and implementation of regulations, policies and management practices 

specifically tailored for the Baltic Sea region”.
642

 The International Council for the 

Exploration of the Sea (ICES), consisting of scientists who collaborate with HELCOM, 

contributes to the preservation and protection of the marine environment and living 

resources, including fisheries, in this region.
643

 Therefore, knowledge remains quite 

important in such a multivariate regime model in the Baltic Sea.     

 

In brief, in the North Sea and the Baltic Sea, international and regional conventions on 

two seas have fully constructed basic rules and norms to be followed by bordering 

States. The function of international and regional organizations asks States involved to 

take collective actions to pay due regard to commonly shared maritime interests in the 

region. These frameworks have presented a picture of the establishment of power-based 

and self-interest–based regime formations. It should be observed that working groups 

and specific scientific or expert committees in North–Sea related organizations as well 

as the BONUS and ICES in the Baltic Sea have demonstrated that epistemic 

communities have formed a working network and strengthened their capability. So, it is 

reasonable to argue that the knowledge-based model has been formulated. Thus, it is 

argued that a multivariate maritime regime has been set up in the North Sea and the 

Baltic Sea.   
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4.3.3 A multivariate maritime regime in the East African Ocean: AUBP as a 

sample 

 

The AUBP is a project designed for “planning to establish regional funds to finance 

cross-border cooperation projects, and has prepared a convention on cross-border 

cooperation that is under consideration by the relevant African Union organs”.
 644

 It is 

affiliated with the Peace and Security Department of the Commission of the and is 

financially supported by the Regional Economic Communities of the African Union 

(AU). Within the program, “local stakeholders are the primary drivers and key player of 

cross-border cooperation”. The AUBP considers that “boundary making and 

maintenance are cooperative undertakings that require various stakeholders to work 

together”; therefore, those participants are “forging partnerships of locals, states and 

international partners”.
645

 Just as Martin Pratt observes, the Comoros-Mozambique-

Tanzania Agreement and the Comoros-Seychelles-Tanzania Agreement “highlight the 

cooperation between the parties during parallel bilateral negotiations within the 

framework of the AUBP”.
646

 One could argue this program creates a multivariate 

regime in the East African Ocean from the following aspects. 

 

African States agree to execute the AUBP under the guidance of the AU. The AUBP 

collaborates with States to “undertake and pursue bilateral negotiations on all issues 

relating to the delimitation” and provide “necessary resources and expertise needed to 

delimit, demarcate and manage their boundaries”.
647

 The AUBP places an emphasis on 

the peaceful settlement of boundary disputes instead of armed conflicts and constrains 

the use of force to which some powerfully regional states may resort. It is asserted that 

an inherently subtle balance of power does exist in the system, and it demonstrates the 

distribution of power. What is more, political and legal instruments in the AUBP have 

been passed to manage the issue of border delimitation, including Resolution 

CM/Res.1069 (XLIV) on peace and security in Africa, the Memorandum of 

Understanding on Security, Stability, Development and Cooperation in Africa, and the 

Decision of the 8th Ordinary Session of Heads of State and Government of the African 

Union.
648

 These documents serve to regulate state behavior and converge on common 

interests in the delimitation of land and maritime boundaries as a result, which leads to 

the attainment of a commonly accepted maritime boundary agreement. Each state within 

this regime has its own interest in the border delimitation and management, but it seems 
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that all formal and informal actors work collaboratively to carry out the delimitation 

process. Establishing a common goal of demarcating maritime boundaries peacefully 

and stably demonstrates the accepted convergence of states’ self-interest. Although 

initially bilateral agreements were reached, the final conclusion of tripoint agreements 

was reached by three States in the context of the AUBP. Last but not least, the AUBP 

has decided to set up a database for a pool of experts on border issues, calling for 

experienced border experts to provide the AU member states with knowledge 

support.
649

 Gbenga Oduntan suggests that “this at the very least should involve the 

addition of boundary specialists to its pool of experts”.
650

 Therefore, a knowledge-based 

regime is rooted in the AUBP. To conclude in brief, the AUBP may indicate a 

multivariate regime to deal with rights and interests of third States in a multistate-

disputed marine area, since the establishment of a collaborative regime may facilitate 

the settlement of overlapping maritime zones among more than two States.  

 

Overall, those countries in the East African Ocean which join in the AUBP comply with 

a series of documents from the AU and they are requested to seek peaceful and stable 

ways to reach maritime boundaries. Through negotiations and consultations they finally 

demarcated clear boundaries and defined their jurisdictional scope with corresponding 

rights and obligations. Compared with other areas listed in this chapter, power 

distribution and the scope of pursuing self-interest are explicitly seen; thus, the power-

based and self-interest–based regime models are established. The growing pool of 

boundary experts constitutes the main driving force of formulating the knowledge-based 

regime formation. As a result, the current framework of the East African Ocean also 

represents a multivariate maritime regime.  

 

4.3.4 A multivariate maritime regime in the Caribbean Sea  
 

The Caribbean Sea is a semi-enclosed sea in the Central America region and 

“geographically and geopolitically diverse”, as indicated by David Freestone and Clive 

Schofield. Multiple states, in line with UNCLOS, claim their respective EEZs and CSs. 

For one thing, the Caribbean countries have gone through a series of territorial and 

maritime delimitation cases before international courts and tribunals; for another, there 

is a substantial number of maritime boundary agreements which have been signed 

among bordering states. Notwithstanding, it should be pointed out that, in the third 

chapter, the Nicaragua v. Colombia case and the Costa Rica v. Nicaragua case may 

intrude into the maritime rights and interests of third States. Notably, the pending case 
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between Nicaragua and Colombia regarding the CS beyond 200 NM reflected their 

disagreement “on the existence of any extended CS in the Caribbean and on the nature 

and content of the rules governing the entitlements of coastal states to an extended 

continental shelf”, as enunciated by Virginie Tassin.
651

 If the judgment were issued, the 

ICJ would possibly affect the rights and interests of third States as well. Conflicts on 

sovereign rights and jurisdiction may prompt states to exert their competence in the 

overlapping maritime zones regarding living resources and non-living resources, the 

preservation and protection of the marine environment, and maritime enforcement 

activities. The Caribbean Sea has gradually formulated a multivariate regime to address 

such an emerging issue.  

 

First, international and regional instruments, either legally binding or nonbinding, are 

entered into to regulate and to shape state behavior when addressing transboundary 

maritime disputes relating to living resources, including fisheries and the marine 

environment. Specific provisions of UNCLOS require Caribbean States to behave 

lawfully.
652

 However, as one of coastal states, Colombia is not a member of UNCLOS 

and may produce some policy coordination problems when other states implement 

UNCLOS. MARPOL of IMO is applicable to address vessel-sourced pollution in this 

region. In particular, the Wider Caribbean Region constitutes “a special area under the 

requirements of MARPOL Annex V Regulations for the Prevention of Pollution by 

Garbage from Ships”.
653

 With regard to the CBD, some states only ratify it, while some 

accede to it, indicating the possible difficulty of convention compliance. In terms of 

fishery agreements, the ICCAT covers the Caribbean Sea. Regionally, the 1983 

Cartagena Convention for the Protection and Development of the Marine Environment 

in the Wider Caribbean Region and its Protocols are legal agreements to protect the 

Caribbean Sea, including managing transboundary marine environment issues.
654

 The 

Agreement Establishing the Caribbean Regional Fisheries Mechanism (CRFM) purports 

to regulate regional fishing conducts of some states in the region, excluding Nicaragua, 

Colombia, and Costa Rica.
655
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Second, international and regional organizations have been built up to reduce 

institutional barriers for bordering states to settle cross-border disputes arising out of 

implicit national maritime boundaries. On the international plane, the ICCAT is a 

regional fishing framework that only concerns tuna.
656

 As one of global regional seas 

programs, in collaboration with Caribbean Sea states, UNEP develops the Caribbean 

Sea Programme, including marine pollution, MPAs and wildlife, and communication, as 

well as education.
657

 From a regional perspective, there are at least three important 

institutions that accommodate different maritime rights and interests of bordering states 

in search of maritime cooperation. CRFM, based on the CRFM Agreement, was 

established “to promote and facilitate the responsible utilization of the region’s fisheries 

and other aquatic resources”. It may help contracting parties reach a commonly 

accepted arrangement on the utilization of fisheries by interstate or institutional 

negotiations, even in a multistate-disputed marine area.
658

 A second organization is the 

Caribbean Sea Commission (CSC), affiliated with the Association of Caribbean States, 

which “aims to promote the cooperation and coordination of actions related to the 

Sustainability of the Caribbean Sea”.
659

 Coordinating and cooperative projects cover the 

cross-border management of living resources, including fisheries, as well as 

transboundary marine environment protection and preservation. 

 

Last but not least, epistemic communities actively participate in this region and provide 

professional knowledge to policy-makers in international or regional institutions or 

domestic governments. ICCAT is supported by a Standing Working Group on Dialogue 

between Fisheries Scientists and Managers. CRFM encourages the participation of 

various epistemic actors specifically from “Fisher Folk Organisations, private fishing 

companies, regional bodies and institutions and regional organisations whose work in 

the area of fisheries, non-governmental organizations whose work in the area of 

fisheries”.
660

 The CSC also has a  Scientific and Technical Sub-Commission that 

provides scientific and technical support.
661

 Such scientific groups make their own 

contributions to dealing with regional marine problems by negotiation and consultation 
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via forgoing intergovernmental or non-governmental channels. In brief, in spite of the 

presence of unresolved maritime boundaries, one could argue that a multivariate model 

of regime formation has been established and assists neighboring states to tackle 

transboundary marine issues in the Caribbean Sea.  

 

To briefly summarize, a series of international or regional agreements and the operation 

of international and regional organizations have been devised to govern the entire 

Caribbean Sea. The existing rules, norms, and laws that are mandatory or nonbinding 

for contracting States to obey, as well as the institutions that regulate States’ behavior, 

reflect the establishment of power-based and interest-based regime settings. Affiliated 

with some international or regional organs, scholars in varying disciplines, private firms, 

non-governmental organizations, etc., join specific committees or branch departments 

and utilize their professional knowledge to provide expertise and policy 

recommendations for decision-makers from different regional States. It is therefore 

stated that the knowledge-based regime formation is built up. Furthermore, a 

multivariate maritime regime in the Caribbean Sea has been present and workable.  

 

4.3.5 A multivariate maritime regime in the Arctic and Antarctic 
 

The Arctic is a polar region in which the Arctic Ocean constitutes a semi-enclosed sea 

and has increasingly changed the region and the global from climatical, ecological, 

environmental and other perspectives.
662

 To be observed, the task of delimiting 

maritime boundaries among bordering States in the Arctic Ocean has not been 

completely fulfilled. Norway and Russia set up a maritime boundary in the Barents Sea 

in 2010, while Canada and the US have not yet demarcated their boundary line in the 

Beaufort Sea.
663

 In light of submissions of Arctic coastal States to the CLCS, the 

delimitation of CS beyond 200 NM has posed new challenges for coastal states to deal 

with maritime jurisdictional conflicts. Notwithstanding, a multivariate model of regime 

formation has achieved some progress in ameliorating the settlement of transboundary 

maritime issues and in accommodating the rights and interests of third States when two 

disputing parties are undergoing a dispute settlement process.  

 

To analyze the distribution of power and convergent expectations on the pursuit of self-

interests, coastal states delegate some power to international or regional organizations, 

                                                           
662  Nengye Liu, Elizabeth A. Kirk, and Tore Henriksen, “Introduction,” in The European Union and the Arctic, ed. 

Nengye Liu, Elizabeth A. Kirk, and Tore Henriksen, (Leiden, Netherlands: Brill Nijhoff, 2017), 1.    
663  Nigel Bankes, “The Regime for Transboundary Hydrocarbon Deposits in the Maritime Delimitation Treaties and 

Other Related Agreements of Arctic Coastal States,” Ocean Development & International Law 47, Issue 2 (2016): 

142. Irene Dahl, “Maritime Delimitation in the Arctic: Implications for Fisheries Jurisdiction and Cooperation in 

the Barents Sea,” International Journal of Marine and Costal Law 30, Issue 1 (2015): 122-3.  



East Asia Maritime Conflicts 

145 

in compliance with international and regional agreements, for the purpose of promoting 

cooperation in the management of transboundary maritime conflicts, including the 

utilization and preservation of living resources, including fisheries, the exploration and 

exploitation of non-living resources, including oil and gas, and the preservation and 

protection of the marine environment, including preventing transboundary vessel-

resourced and offshore drilling pollution. More specifically, UNCLOS relevant 

provisions, IMO’s Polar Code, and MARPOL require bordering states to address 

relevant problems in their own jurisdictional zones.
664

 Given disputes relating to 

transboundary fishery and marine environment pollution involving third States cannot 

be resolved instantly, cooperation is required by such international conventions. In 2018, 

in order to combat unregulated fishing activities in the Arctic, nine Arctic and non-

Arctic countries, and the EU signed the Agreement to Prevent Unregulated High Seas 

Fisheries in the Central Arctic Ocean.
665

 Regionally, bordering states in the Arctic have 

set up the Arctic Council as a regional regulatory body to address issues concerning 

environment, climate, biodiversity, and the Arctic Ocean. The Arctic Council has 

passed a series of legal instruments binding member states to pay due regard to them 

and to settle regional common concerns. Some prominent agreements are the 

Agreement on Enhancing International Arctic Scientific Cooperation in 2017, the 

Agreement on Cooperation on Marine Oil Pollution Preparedness and Response in the 

Arctic in 2013, and the Agreement on Cooperation on Aeronautical and Maritime 

Search and Rescue in the Arctic in 2011.
666

 These agreements deal with the rights and 

interests of coastal states in their respective zones, while stipulating cooperation on 

transboundary issues, such as organizing and conducting monitoring of transboundary 

oil pollution. Moreover, epideictic communities are also actively participating in those 

organizations; the implementation of the 2017 Agreement on Enhancing International 

Arctic Scientific Cooperation requires the participation of scientists. The International 

Arctic Science Committee is non-governmental organization promoting cooperation in 

all aspects of the Arctic for the purpose of providing objective advice on Arctic science 

to policy-makers.
667

 Accordingly, knowledge-based elements are ostensibly seen in the 

Arctic governance regime. In a general sense, a multivariate model of regime formation 

flows from collective efforts among costal states and the international community. 

                                                           
664  Part V regarding the EEZ, Part VII concerning high seas, Part IV relating to cooperation of semi-enclosed seas, 

Part XII and the Implementation Agreement UNCLOS. “Adoption of an International Code of Safety for Ships 

Operating in Polar Waters (Polar Code),” International Maritime Organization, accessed October 20, 2018, 

http://www.imo.org/en/mediacentre/ hottopics/polar/pages/default. aspx. 
665  “Agreement to Prevent Unregulated High Seas Fisheries in the Central Arctic Ocean,” Ministry of Foreign 

Affairs of the People’s Republic of China, October 3, 2018, accessed October 20, 2018, http://treaty.mfa.gov.cn 

/tykfiles/20181217/15450 37896205.pdf.   
666  “Agreements,” Arctic Council, accessed October 20, 2018, https://arctic-council.org/index.php/en/our-work/agre 

ements.  
667   “About IASC,” International Arctic Science Committee, accessed October 20, 2018, https://iasc.info/iasc/about-

iasc.   



The Third State Perspective 

146 

Constraints on State behavior relating to the exercise of states’ maritime power in the 

Arctic indeed imposes limitations on big powers, like US and Russia, as far as 

domination in the region. A series of agreements made by the Arctic Council serve to 

accumulate regional common interests, converging on self-interest from coastal states. 

Additionally, due regard to common interests facilitates conflicting parties in taking the 

rights and interests shared by third States into account. Furthermore, epideictic 

communities in the service of scientific knowledge to understand the Arctic from 

different aspects can influence the policy-making process and to some degree contain 

the empowerment of coastal states. To briefly conclude, one can argue the Arctic region 

has a multivariate regime to deal with the different rights and interests of costal states 

and is gradually developing.  

 

Some attention may also be drawn to the Antarctic region, since it is also an area that 

abuts several states in the southern hemisphere. Unlike previous cases, the Antarctic 

region consists of the continent of Antarctica and some sea at the periphery. 

Nevertheless, there are still disputes relating to maritime delimitation around the 

Antarctic region. For instance, since New Zealand filed a submission to the CLCS 

concerning the outer limits of the CS beyond 200 NM,
668

 both Japan and the 

Netherlands sent notes verbales to the CLCS in order to showcase their concerns over it. 

Japan and the Netherlands are parties to the Antarctic Treaty, asserting that “the balance 

of rights and obligations in the Antarctic Treaty should not be affected in any way” by 

New Zealand’s submission to the CLCS.
669

 At this point in time, Japan and the 

Netherlands do not geographically abut New Zealand and the Antarctic, which 

demonstrates that although they are not directly affected in the delimitation, they still 

consider that they  have some interests there. In spite of potential disputes concerning 

CS beyond 200 NM, Karen Scott indicates that “the Antarctic and Southern Ocean 

region has been at the forefront” of developing “global commons distribution via the 
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concept of heritage of mankind”, highlighting the convergence of expectations from 

different states as common interests.
670

 Among the multilateral treaties that are 

applicable in this region, the Antarctic Treaty (AT) in 1959 constitutes the most 

influential one that has been accepted by many other non-Antarctic countries.
671

 As 

commented by Nengye Liu and Cassandra Brooks, the AT and associated international 

conventions constitute the Antarctic Treaty System (ATS)  that “is an extensive and 

continually evolving regime that governs Antarctic and Southern Ocean”.
672

 Notably, 

Shirley Scott points out that the provision relating to territoriality of Antarctica 

constrains the ability of any states in the international community to exclusively control 

Antarctica, especially the U.S.
673

 Apart from that, specific provisions of UNCLOS, 

IMO’s Polar Code, and MARPOL have stipulated the rights and interests of coastal 

states and demanded cooperation in dealing with cross-border issues commonly faced 

by regional states in the marginal sea adjacent to the Antarctica. The distribution of 

power has some clues to be found in the ATS.  

 

With regard to international and regional organizations, IMO provides 

recommendations to address transboundary pollution from vessels and offshore drilling 

activities. The Secretariat of the Antarctic Treaty is responsible for implementing the 

ATS via coordination and collaboration between bordering and non-geographic states. 

The Commission for the Conservation of Antarctic Marine Living Resources 

(CCAMLR) adopts an ecosystem management approach, without a special emphasis on 

the role of boundary in the determination of jurisdictional scope or the power 

prevalence of any state. Relevant organizations and instruments ensured all participating 

states will focus on the commonality of their self-interests. What is more, in the 

CCAMLR there is a Scientific Committee that provides information and advice on 

scientific issues of the Antarctic for policy-makers. In the ATS, the Antarctic Treaty 

Consultative Meeting consists of representatives of invited experts from the Antarctic 

and Southern Ocean Coalition and the International Association of Antarctica Tour 

Operators. Accordingly, knowledge-based character in the Antarctic multivariate regime 

can be found as well.  
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In brief, polar regions have formed treaty systems, including international and regional 

agreements, that have been followed by coastal and non-coastal States. Littoral States 

have participated in specific organizations that are responsible for comprehensive 

governance over two regions and enhance coordination with nongeographic countries. 

States power has been delegated, while distinct pursuit of self-interest from littoral and 

nongeographic countries has been safeguarded. It is stated that power-based and 

interest-based regimes have been set up. What is more, epistemic communities make 

their voices heard with the support of branch departments or committees on science or 

non-governmental organizations relating to the marine environment. Capacity building 

has been consolidated by coordinating actions from scientists, ecologists, and other 

experts in the polar regions. Accordingly, a multivariate maritime regime has been 

constructed.   

 

The third section of the present chapter has introduced the application of a multivariate 

regime in some regional seas and the Antarctic and Southern Ocean. The establishment 

of a multivariate marine regime in the cases above does not exclude the existence of 

maritime boundary disputes. The presence of third States can be taken into account 

when there is the convergence of common interests of bordering countries in the region 

where some states are still in dispute regarding maritime jurisdiction. Such prejudice 

upon the rights and interests of third States can be remitted, since a multivariate 

maritime regime may properly assist in distributing the power of neighboring states, 

regulating state behavior, satisfying state self-interest, and providing knowledge support 

in the identification of certain common interests.  

4.4 Conclusion 

The two previous chapters intended to showcase some deficiencies in protecting the 

rights and interests of third States by legal means in a disputed marine area with more 

than two states involved. Such a research finding leads to another question: If the law 

cannot adequately resolve these problems, is it possible to jump out of legal thinking 

and seek potential methods in other disciplines? Supported by the international relations 

scholarship, one posits that regime theory assists to minimize the potential prejudice 

third States encounter due to its inclusiveness and convergence on common interests 

and rights. It is asserted that regime theory is not a separate theory which can have a life 

on its own. The mainstream international relations theories of realism, liberalism, and 

constructivism have their own interpretations of the role of regime under specific 

circumstances. As a consequence, this chapter analyzed realist regime theory, liberalist 

regime theory, and constructivist regime theory, respectively. The three different 

theories, as elaborated above, present three different models, that is, a power-based 
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model, an interest-based model, and a knowledge-based model. Each model has its 

dominant factor which determines the formation, change, and effectiveness of regimes. 

Notwithstanding, every model in the context of three international relations theories has 

its disadvantages, since each regime formation only relies on a single factor.  

 

In contrast with previous regime settings, so as to overcome the imbalance of overly 

emphasizing the dominance of one factor, a multivariate regime model contains not 

only basic casual variables, including power and interest, but also other elements, 

including knowledge. When noticing the presence of third States in a multistate-

disputed marine area, one can argue that a multivariate maritime regime should be 

applied, and the third section has carried out a detailed case study on the application of 

such a multivariate regime. A multivariate maritime regime has some basic 

characteristics: First, international and regional organizations assist adjacent states in 

distributing their power, in terms of stipulated rules, norms, and regulations. Second, 

international and regional agreements representing norms and principles mirrored by a 

specific regime focus on commonalities shared by regional states, with references to 

their self-interest. Such arrangements demonstrate a publicly accepted convergence on 

each state’s self-interest. The need for regional agreements proves the necessity of 

considering varying regional contexts. Third, epistemic communities also devote 

professional knowledge, particularly scientific knowledge, to submitting advice and 

recommendations for policy-makers of regional stakeholders and influencing the 

decision-making processes. Thus, it is argued that a multivariate maritime regime can 

supplement the deficiencies of international law in a multistate-disputed marine zone.  

 

The next two chapters will discuss two specific cases in the East Asia region, including 

NEA and the SCS, where a multivariate maritime regime has not been completely 

established. On the one hand, institutional and conventional arrangements of fisheries in 

some trilateral undelimited areas are far from being set up, and transboundary 

management mechanisms are urgently needed. Regional environmental agreements and 

institutions are inadequate in responding to transboundary marine environmental 

concerns. Accordingly, the power-based and interest-based regime formations have not 

yet been formulated. With regard to the capacity building of epistemic communities, 

sporadic and loose organizations are frequently seen and a stronger integration is 

demanded. On the other hand, in the SCS, the power-based and self-interested regime 

models are partially set up, given bordering States have launched some transnational 

cooperation mechanisms on fisheries and marine environmental protection. Nonetheless, 

the overall ability of the regional institution-designing and norm-making that are 

required by power distribution and the pursuit of self-interest remains inadequate across 
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the region. Moreover, less attention has been drawn to the knowledge-based regime 

model and the role of epistemic communities in the SCS. In order to soften maritime 

tensions among bordering states given the presence of judicial qualms via maritime 

delimitation, it is claimed in two chapters below that a multivariate maritime regime in 

both regions should be implemented further.   
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