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Chapter 7  

Conclusions 

 

7.1 Introduction 

East Asia has experienced long-standing territorial and maritime conflicts. Major 

maritime disputes in NEA and the SCS concern overlapping maritime boundaries, 

which gives rise to jurisdictional conflicts among bordering countries and necessitates 

maritime delimitation. In these two regions, due to the existence of numerous maritime 

States, we have witnessed trilateral or quadrilateral overlaps where the presence of third 

States in maritime disputes emerges. So as to address the rights and interests of third 

States in a multistate-disputed maritime zone, one can observe that different approaches 

are adopted against the background of international law and international relations. For 

one thing, a court or a tribunal addresses the issue of third States at the jurisdictional 

and substantial phases of international adjudication. Specifically, to what extent the 

Monetary Gold principle is applied reflects how a third State affects the exercise of 

jurisdiction ratione personae and ratione materiae over a mixed maritime dispute. In 

addition, in the delimitation dispute, the presence of third States is considered a relevant 

factor to determine the final course of a bilateral maritime boundary. To what extent the 

rights and interests of third States are accorded adequate protection by international 

courts and tribunals relates to whether an equitable result can be achieved for bilateral 

delimitation. For another, the presence of third States in the maritime conflict can be 

taken into account in a multilateral framework of international relations. Notably, 

regime theory proves illuminating by converging on common interests and rights shared 

by relevant stakeholders in the same disputed zone and not solely tilting toward one of 

the parties within the area. Rather than contested maritime boundaries being a source of 

conflict, this thesis argues that a regime theory approach can present a mechanism 

through which contested claims can be transformed into a driver of cooperation among 

states in the region.  

 

So as to carry out this research project, on the one hand the study focuses on third States 

which are not parties to that particular dispute from procedural and substantial 

perspectives. However, recent case law reveals that the Monetary Gold principle cannot 

procedurally preclude a court or tribunal from exercising jurisdiction ratione personae 

and ratione materiae over a case in the absence of third States. In addition, at the 

substantial stage of international adjudication, international law cannot provide 
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sufficient protection to the rights and interests of third States, particularly in maritime 

boundary delimitation cases. What is more, the presence of third States in NEA makes it 

scarcely possible to implement maritime delimitation. Additionally, if the final ruling of 

the SCS Arbitration Case were followed by the SCS bordering States, the presence of 

third States would generate obstacles to the delimitation of the SCS. On the other hand, 

the current study describes the multilateral character of a bilateral dispute between 

littoral States in a multistate disputed maritime zone like NEA and the SCS. The study 

not only figures out the underlying legal dilemmas third States geographically encounter 

in the maritime dispute settlement of two regions, but it also contends the 

supplementary role of international relations in safeguarding the rights and interests that 

are commonly shared by disputing parties and third States in a multistate-disputed 

marine zone. It aims to strengthen maritime regime building as a supplementary way to 

legal means and as a method to better safeguard the rights and interests commonly 

shared by the regional States involved.  

 

The final chapter contains four sections, the first section sums up the main research 

question and five sub-questions in the present study. There are two international legal 

questions and three international relations issues within it. The international law part 

presents the extent to which international law is insufficient to safeguard the rights and 

interests of third States. The international relations portion illustrates how international 

relations plays a supplementary role in providing corresponding safeguards and 

protection to third States in multistate-disputed zones. The second section reviews 

methodology adopted by the study. The basic approach to data collection is a study of 

primary and secondary sources. Primary sources come from international and regional 

legal documents, while secondary sources are from scholarly publications. The current 

study adopts an interdisciplinary approach of international law and international 

relations to analyze East Asian maritime conflicts. Furthermore, the case study method 

contributes to the research project as well. The third section presents a summary of 

conclusions from chapters two to six. The fourth section concerns policy 

recommendations for the bordering States in NEA and the SCS regarding the 

development of a multivariate maritime regime to ensure the protection of the shared 

maritime interests of involved States in the same multistate-disputed zone.  

7.2 Research questions of the study 

The main research question of the study is divided into two parts: First, what are the 

legal dilemmas in the East Asian regional maritime dispute settlement when the rights 

and interests of third States have to be taken into account? Second, given the fact that 

legal means cannot sufficiently deal with the presence of third States, to what extent can 
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regime theory in international relations assist States involved in the East Asian maritime 

conflict in dealing with the rights and interests of third States? Under the main research 

question, the thesis discusses five sub-questions: The first two questions point to the 

role of international law in the protection of the rights and interests of third States in 

international adjudication, particularly the maritime conflict in a multistate-disputed 

zone. Specifically, the first question is how international law deals with the presence of 

third States at the procedural stage of international adjudication. The second research 

question pertains to how the procedure of intervention in international adjudication has 

evolved when third States seek to intervene in a pending dispute, particularly in 

international maritime boundary delimitation. The rest of the three research questions 

examine the role of regime theory in international relations that is able to supplement 

the legal means in addressing multilateral maritime interests in a disputed multistate 

marine zone. The third question has to do with how international relations theory can 

help us understand the problem of third States in international adjudication and why the 

so-called multivariate regime theory is capable of providing supplementary and 

additional protection for third States. The last two questions especially draw attention to 

the East Asian conflicting maritime zones, that is, NEA and the SCS. The fourth 

question relates to what legal dilemmas are in NEA maritime delimitation disputes due 

to the presence of third States. Additionally, to what extent will the establishment of a 

multivariate maritime regime assist NEA bordering countries in taking the rights and 

interests of third States which are commonly shared into account via transboundary 

marine cooperation? The fifth question is what legal dilemmas are in the SCS maritime 

delimitation disputes after the SCS Arbitration in 2016 because of the presence of third 

States. By way of transboundary marine cooperation, to what extent will the 

establishment of a multivariate maritime regime assist the SCS bordering countries in 

taking the rights and interests of third States which are commonly shared in the same 

multistate-disputed zone into account? To answer these questions in order, the 

conclusions of five substantial chapters (chapters two to six) will be illustrated, and a 

road map for resolving the main research question will be presented below.    

7.3 Research methodology and research design of the study 

So as to answer previous research questions, the study adopts three mainstream research 

methods. At first, the fundamental approach to data collection will be through a study of 

primary and secondary sources. These sources are mainly available from library 

databases and the Internet, including websites of international courts and tribunals, 

scholarly publications, legal texts and documents, news media, etc. Primary resources 

are concerned with international and regional legal documents, including international 

and regional treaties and official documents from international organizations and 
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domestic governments. With respect to secondary resources, these comprise scholarly 

research publications that have a supporting role to play in the study, including 

academic papers, books, reports, etc. Secondly, the study follows from an 

interdisciplinary approach by linking international law and international relations. They 

are interconnected but not mutually exclusive. This method intends to show that 

international relations theory can supplement some insufficient instrumental value of 

international law in the current study of a multistate-disputed zone. After an 

examination of mainstream international relations theories, it is stated that regime 

theory is suitable to supplement international law as an alternative means to protect the 

rights and interests that are commonly shared by regional States implicated in the 

dispute. Thirdly, it is the case study that aids in understanding the legal dilemmas third 

States have in international adjudication, notably international maritime delimitation. In 

the process of studying various cases, the study focuses on not only judgments or 

awards but also separate and dissenting opinions from judges or arbitrators. 

Furthermore, a comparative study of similar cases is useful to point out the 

inconsistencies of international legal jurisprudence on the presence of third States.  

7.4 Summary of conclusions 

This section will address answers to the sub-questions and summarize conclusions that 

were previously offered in each chapter. It consists of six parts, and the last section 

makes some final remarks on the conclusions.  

 

7.4.1 The “Monetary Gold principle” in international adjudication and its 

applicability in the SCS Arbitration case 

 

The second chapter is concerned with the first sub-question. The Monetary Gold 

principle is applied in the context where third States are directly implicated in a case. In 

addition, international case law has shown that the test regarding this principle is 

persistently adopted but rarely has successful application. Nonetheless, it is still likely 

that an international court or tribunal applies this principle to decline jurisdiction 

ratione personae over third States and a pending dispute. When two distinct disputes 

are present in a seemingly bilateral dispute without the involvement of third States, in 

terms of the case law, if the pending dispute is the second dispute and the real dispute is 

the first dispute, an international court or tribunal cannot exercise jurisdiction ratione 

materiae over the pending one without State consent from original litigants over the real 

dispute. However, this principle is not complied with in the SCS Arbitration and has 

produced negative impacts on third States in the SCS.   
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On the one hand, in the SCS Arbitration case, in order to determine Submission Nos. 4 

to 7 concerning the legal status and maritime entitlement of some maritime features 

occupied by China, the Tribunal has to determine whether Vietnam has sovereignty 

over these features as one disputing party. In addition, the Tribunal also has to delimit 

the overlapping maritime zones between China and Vietnam and China and Malaysia. It 

is the rights and interests of third States in the sovereignty and maritime delimitation 

that constitute the very subject matter of the case and the Tribunal is being deprived of 

jurisdiction ratione personae without consent from third States. On the other hand, 

given this is a purely bilateral dispute, a prior dispute which is not submitted by the 

Philippines implicates territorial sovereignty and maritime boundary delimitation. Thus, 

the Tribunal’s jurisdiction ratione materiae over this dispute is precluded without 

China’s consent under the Monetary Gold principle. Consequently, the Tribunal’s 

decision may produce adverse impacts upon third States, including the derogation of 

sovereignty claims and the creation of a new delimitation framework in the SCS. These 

consequences have posed doubts about the Tribunal’s jurisdiction ratione personae and 

jurisdiction ratione materiae, and, more importantly, the res judicata of this ruling. 

 

7.4.2 The procedure of intervention in international adjudication and the rights 

and interests of third States cannot be sufficiently protected, particularly in 

international maritime delimitation cases 

 

This chapter’s conclusion relates to the second sub-question. It analyzes the conditions 

of Articles 62 and 63 of the Statute and evaluates the legal effects upon third States of 

two different types of intervention. It is enunciated in international case law that 

intervention under Article 62 cannot afford sufficient protection to the legal rights and 

interests of third States, particularly in the field of international maritime delimitation. 

First, the threshold to determine to what extent the legal rights and interests of third 

States may be affected in international adjudication is not clear.  Second, Article 59 of 

the Statute may be insufficient in giving weight to the rights and interests of third States 

in international adjudication, particularly in maritime delimitation cases. Third, there is 

a widening gap between methods of maritime delimitation in theory and the application 

of the delimitation line in practice, since recent case law particularly confines the 

delimitation to a purely bilateral status, without enough focus on the presence of third 

States, resulting in procedurally prejudicial impacts upon the legal rights and interests of 

third States. In short, such underlying problems really pose challenges to the 

effectiveness of the procedure of intervention in safeguarding the rights and interests of 

third States. With regard to intervention under Article 63, the jurisprudence reveals 

some uncertainties on how a third State’s request is permitted to join in the case, such as 
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the timing of hearing for a third State and the maintenance of the fair administration of 

justice and procedural equity between third States and original litigants in the case. 

Furthermore, even if third States request to intervene in the SCS Arbitration, a detailed 

analysis of Vietnam’s Statement to the tribunal concerning the rights and interests that 

may be affected by the ruling has pointed out that Vietnam’s request fails to meet the 

conditions required for the procedure of intervention. Accordingly, so as to protect its 

rights and interests in the case, Vietnam as a third State may not be allowed to intervene 

in the pending proceedings.   

 

To conclude in brief, the recent case law indicates that international law is inadequate to 

fully protect and safeguard the rights and interests of third States, particularly in 

maritime dispute settlement. International judicial practice established a high threshold 

for applying the Monetary Gold principle. Such a stringent standard has prevented a 

court or tribunal from exercising jurisdiction ratione personae and ratione materiae and 

from safeguarding the rights and interests of third States. What is more, the ICJ is 

getting more reluctant to allow third States to intervene in maritime delimitation cases; 

therefore, such a legal remedy cannot sufficiently protect the rights and interests of third 

States. It should be recalled that international law has a role to play, but this role does 

not seem to work very well in maritime dispute settlement. In order to supplement the 

function of international law, it is proposed in the following three sections that regime 

theory in international relations contributes to inclusively taking rights and interests into 

consideration that are commonly shared by involved States in a multistate-disputed zone. 

Moreover, these disputes can drive involved parties to seek the establishment of 

regional maritime bodies, which will eventually facilitate transboundary marine 

cooperation.  

 

7.4.3 Regime theory and its application in the maritime disputes for the purpose 

of supplementing the role of international law  

 

The fourth chapter’s conclusion answers the third sub-question. After an examination of 

international case law, third-party judicial bodies, in order to fulfill their judicial 

responsibility under the consent of disputing parties, may be more prone to exercise 

jurisdiction. In addition, they may carefully examine possible objections against their 

judicial competence. Recent case law has revealed that international courts and tribunals 

afford different weights to disputing parties and third States. The former’s prevailing 

position over the latter has implied that insufficient protection cannot be avoided. Since 

international law has showed its insufficient capacity, some other methods outside the 

legal field should be explored. Against this background, in terms of the inclusiveness 
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and convergence on common interests and rights shared by regional States, it is 

observed that regime theory in international relations may contribute to minimizing such 

prejudice third States have endured in the same multistate-disputed zone. Based on 

Stephen Krasner’s definition of regime, the emphasis on the rules, norms, principles, 

and decision-making process, as well as convergence on common interests, makes 

regime theory more pragmatic and inclusive for addressing multilateral concerns.  

 

Regime theory, however, cannot be regarded as an exclusive school and needs to be 

coherently examined from the perspective of three mainstream international relations 

theories. Accordingly, this chapter introduced the concepts behind and features of three 

international relations regime theories: realist, liberalist, and constructivist. Three 

theories have different amounts of weight on the core variable in the formation of 

regimes and represent three different regime formation models. The power-based 

regime model considers it possible to set up a regime by distributing the power between 

dominant powers and non-dominant powers. The interest-based regime model is 

adopted to maximize absolute gains in pursuit of their own interests in the context of 

complex interdependence, based on agreed-upon norms and rules as well as established 

institutions. Within the knowledge-based regime model, regimes made by 

conventionalizing or normalizing such patterned behavior may reduce uncertainty and 

enhance the predictability of international relations by relying on knowledge. The main 

body of formulating this regime is epistemic communities, which are often transnational 

networks of knowledge-based experts with authoritative claims to policy-relevant 

knowledge within their domain of expertise. However, the primary shortcoming is that 

each model focuses on one variable and fails to cover all elements of regime. The 

dilemma faced by third States in a multistate-disputed zone requires a more inclusive 

and comprehensive approach. In light of Oran Young and Gail Osherenko’s theory, 

which argues for the so-called multivariate regime, the multivariate maritime regime 

should be set up to handle the maritime rights and interests of relevant stakeholders that 

are commonly shared in the same disputed maritime zone. Furthermore, this chapter 

discusses the establishment of multivariate maritime regimes in some seas across the 

globe, and it observes that such a regime would be constructive to examine regime-

building in East Asian maritime conflict management.  

 

7.4.4 The presence of third States in NEA maritime conflicts and the application 

of the multivariate regime theory  

 

The fourth chapter examines some seas where the multivariate regime theory is applied. 

However, compared with other maritime zones in which more than two States are 
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involved, NEA semi-enclosed seas and the SCS not only encounter the legal dilemma 

that third States’ rights and interests may be affected, but they also fail to construct a 

mature maritime regime. From a legal perspective, the fifth chapter sets out some 

hypothetical delimitation proposals in the Yellow Sea/West Sea, ECS, and the Sea of 

Japan/East Sea. In the Yellow Sea/West Sea, a partially bilateral maritime boundary can 

be purely delimitated between China and South Korea. Regarding the presence of third 

States in the trilateral area among China, South Korea, and the North Korea, the 

delimitation can only be carried out with consent from three States. In the ECS, if 

Okinawa Trough constitutes the extended CS of China and South Korea, a large overlap 

on CS among three States makes the delimitation unlikely to be finished. The 

delimitation of overlapping EEZ is a separate matter. Oppositely, the demarcation of 

overlapping EEZ and CS within 200 NM, according to international case law, adopts 

the single maritime delimitation method. If this is done, at least three trijunction areas 

may arise due to the principle that the rights and interests of third States cannot be 

affected. There is a partially bilateral maritime boundary that can be purely delimitated 

between China and Japan in the area where no third States are involved, in line with the 

equidistance line/relevant circumstances doctrinal approach. According to previous 

delimitation hypothesis, from a third State’s perspective, the existence of several 

separate undelimited areas further fragments the ECS and increases more disputed areas 

where third States are involved. This is not a good signal for the protection of the 

maritime rights and interests of third States in the ECS. Last but not least, in the 

delimitation of the Sea of Japan/East Sea, it is possible to generate several trijunctions 

by adopting the strict equidistance/relevant circumstances method unless sovereignty 

over Dokdo/Takeshima and Northern Territories and the Kuril Islands has been settled. 

The current picture formulates an irregularly shaped and overlapping area between 

South Korea and Japan in the middle of the Sea of Japan/East Sea, one which 

simultaneously involves North Korea and Russia.  

 

In such marine areas where more than two States are involved, two States in dispute 

cannot entirely leave other States alone. To be highlighted, the multivariate regime 

theory should be applied in NEA’s fishery management and marine environment 

protection. Since the power-based and interest-based regime models are closely related 

to the actions of States, relevant proposals which regulate the behavior of States serve to 

consolidate two regime settings but not to make a separation between them. With 

respect to fisheries, multilateral fishery regimes are far from being set up, and 

transboundary fishery management in some trilateral areas is urgently needed. 

Regarding the marine environment, regional environmental agreements and institutions 

are inadequate in responding to transboundary marine environmental concerns. The 
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integrated management approach across borders in the marine environment needs to be 

consolidated. Accordingly, the power-based and interest-based regime formations have 

not been fully set up. For the capacity-building of epistemic communities in both fields, 

including marine scientists and ecologists, non-governmental organizations, private 

firms, etc., sporadic and loose constitutions have to be enhanced and a stronger 

integration remains to be fulfilled. There are some policy recommendations which aim 

to assist NEA States in transboundary marine cooperation. A multivariate maritime 

regime in NEA multistate-disputed zones focuses on common interests and rights 

shared by all of the States involved. It emphasizes that power distribution, pursuit of 

self-interest, and knowledge construction are developed in a balanced way in NEA. 

Stronger building of regional institutions and rules or norms and a united epistemic 

community may develop into countervailing factors towards the pure expansion of State 

power in NEA.   

 

7.4.5 The presence of third states in the maritime dispute of the SCS and the 

application of a multivariate regime theory 

 

The SCS is another hot spot of the East Asian region because of more contested 

maritime claims from several countries bordering it. Geographically, the delimitation of 

the SCS would be impossible until the ownership of sovereignty over numerous features 

is determined. The second chapter reviewed the impact the SCS Arbitral Award has had 

upon third States and holds the view that the ruling’s validity may be doubtful. The 

sixth chapter takes a further step to specify the legal dilemmas created by the MA itself. 

Given the MA was complied with by China and the Philippines and followed by other 

third States in the SCS, there are several hypothetical proposals on how to carry out 

maritime delimitation in the SCS, particularly in the Spratlys. Between China and the 

Philippines and China and Vietnam, a large overlap of TS among three States makes it 

hardly possible to delimit an explicit line. Among Vietnam, Malaysia, and Brunei, the 

MA scarcely resolves the existing overlap and carries out the delimitation without 

taking the presence of third States into account. In addition, the Malaysia-Philippines 

maritime boundary cannot be resolved until the sovereignty of Sabah is determined. 

Stemming from respect for UNCLOS and international law, if Indonesia and Vietnam 

accept such a decision, the original legal status and entitlement of some features in the 

established CS boundary and the ongoing delimitation process of EEZ may require 

middling modifications and may not be in line with the pursuit of the national interests 

of Indonesia and Vietnam.  
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Since the presence of third States constitutes an obstacle to lessening the regional 

tensions with regard to disputes by resorting to maritime delimitation, it is compulsory 

to consider a milder way in which third States can be involved and how their rights and 

interests shared with others are taken into account. As argued by the thesis, the 

multivariate regime theory should be applicable to this task. An overview of regime 

settings in the SCS confirms that some maritime arrangements in the SCS fall within the 

meaning of regime as defined in the fourth chapter. The status quo regime settings are 

formulated by ACSP and ASEAN-led multilateral fora. Current management has 

mainly contributed to transboundary marine environmental protection, with less focus 

on fishery management and the capacity-building of epistemic communities. The fifth 

chapter points out some underlying challenges in SCS transboundary marine 

cooperation. In particular, systematic and integrated institution-designing and norm-

making capabilities remain inadequate at present. The power-based regime model is 

partially constructed, but countervailing forces against the abuse of State power in the 

disputed areas are far from robust enough for the purpose of distribution. The self-

interest regime model is also established in part, but maximization of each State’s own 

maritime interests and rights without following international law has yet to occur. 

Regarding the balance of excessive utilization of state power and pursuit of self-interest, 

little focus has been shown for the knowledge-based regime and the role of epistemic 

communities, including marine scientists and ecologists, non-governmental 

organizations, private firms, etc. Some policy recommendations have been made to 

improve the capacity of the SCS multivariate maritime regime in the management of 

disputes and transboundary cooperation in this multistate area. Furthermore, the BRI, 

particularly the MSRI, has presented some features that a multivariate regime defines. 

According to the Vision for Maritime Cooperation under the VMCBRI, it is asserted 

that the MSRI cooperative measures are transboundary and have due regard for the 

common maritime rights and interests shared by the SCS bordering States. To 

implement the MSRI and VMCBRI, cross-border cooperation in the multistate-disputed 

zone is more desirable and promising.     

 

7.4.6 Final remarks   

 

Having elaborated the answers to the interdisciplinary sub-questions in the thesis, some 

final remarks remain to be made regarding the main research question. From a legal 

perspective, they concern how the available legal means inadequately settle the 

maritime interests of third State in maritime disputes. It seems more and more difficult 

to apply the Monetary Gold principle, because third-party international judicial organs 

are prone to exercising jurisdiction by interpreting and applying some jurisdictional 
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clauses in the dispute settlement part of international treaties. However, if their 

interpretation and application of relevant jurisdictional clauses in international 

conventions violate the principle of State consent or original meanings of jurisdictional 

exceptions within these treaties, international courts and tribunals may not exercise 

jurisdiction. The recent SCS Arbitration case may fall within such a scope and become 

very controversial. In the maritime delimitation cases, there have been some suggestions 

to revise the rules of procedure concerning intervention. However, it still seems like a 

long way to go for the purpose of reaching a consensus on it and bringing it to the 

practice of codification. The rights and interests of third States in maritime disputes are 

subject to potential prejudice when third-party dispute settlement mechanisms are 

applied. Accordingly, sheer reliance on legal means is not sufficient in protecting third 

States’ rights and interests in the maritime disputes.  

This conclusion has no intention of completely rejecting usable space for international 

law, but instead shifts the focus to another question regarding whether there are any 

additional means to take into account the prejudiced rights of third States in the EEZ 

and CS. Due to transboundary characteristics of ocean and the related living and non-

living resources within it, the breakthrough point to execute a transition from 

international law to other means beyond law lies in the focus of common interests 

shared by States involved in the undelimited area. In the field of international relations, 

it is argued that regime theory is applicable since the regime school emphasizes the 

convergence of common interests of States. It is illustrated that regime theory leans on 

three mainstream international relations theories instead of being an independent school 

of theory. Realist regime theory, liberalist regime theory, and constructivist regime 

theory are not individually adequately qualified to deal with common interests in a 

multistate-disputed and undelimited zone where more than two States are present. 

Therefore, it is submitted that a multivariate regime theory which consists of an 

amalgamation of the three previous theories is more desirable, and this ensures power 

distribution, the pursuit of self-interest, and knowledge capacity-building in a balanced 

way. Transboundary marine cooperation under the multivariate maritime regime thus 

becomes a realistic approach that will converge on common interests. Unlike some 

semi-enclosed seas where a multivariate maritime regime is formulated, the East Asian 

semi-enclosed seas have not sufficiently developed such a regime, and transboundary 

marine cooperation remains to be elevated. In NEA and the SCS, the legal dilemma 

owing to the presence of third States in the delimitation of maritime boundaries cannot 

be avoided. The solution to the dilemmas is to improve regime settings in some 

multistate-disputed areas of NEA seas and the SCS. It is finally concluded that the 

establishment of a multivariate maritime regime assists disputing States to develop 



East Asia Maritime Conflicts 

247 

transboundary marine cooperation. It also serves to promote current regime settings in 

NEA and the SCS, in order to deal with regional common concerns.   

7.5 Policy recommendations on how the East Asia region deals with the legal 

dilemma in maritime delimitation and establishes a multivariate maritime regime 

The theory of multivariate regime in the field of international relations sets out to seek 

solutions that take all of the states’ interests involved into account in a multistate-

disputed zone by way of transboundary cooperation. In the undelimited area, there are 

common maritime interests which are shared by all bordering States. This theory serves 

to assist involved States in adopting specific measures to maximize the utilization and 

management of undelimited areas. The following two parts illustrate policy 

recommendations to formulate multivariate maritime regimes in NEA and the SCS.   

 

7.5.1 Policy recommendations on how NEA deals with the legal dilemma in 

maritime delimitation and establishes a multivariate maritime regime 

 

The thesis in chapter five provides policy recommendations in three conflicting zones of 

NEA to establish a multivariate maritime regime for the purpose of transboundary 

management of fisheries and environmental protection. In the Yellow Sea/West Sea, in 

order to combat illegal fishing activities, periodic meetings or policy dialogues should 

be held by fishery management and enforcement departments from three States. In 

addition, three parties are necessary to negotiate accepted rules or regulations or codes 

of conduct concerning the exercise of the power of enforcement. Mutual prior notice 

and exchange of information on fishing boats are also important for regulating cross-

border fishermen’s fishing activities. These measures constitute fundamental steps for 

driving more cooperation, including knowledge sharing on the improvement of fishing 

skills of the North Korea’s fishermen. A further step can be taken by establishing a 

trilateral fishing committee as a transnational institution to regulate trilateral fishing 

activities. Alternatively, trilateral fishery cooperation may also be constructed under the 

framework of FAO.  

 

With regard to marine environment protection, the integrated LME approach is 

preferred for transboundary marine environmental governance. The YSLMEP should be 

continued but has limitations on its geographic scope. By contrast, PEMSEA may 

become an institution where trilateral cooperation is consolidated. It is important to 

carry out the SDS-SEAP, including biodiversity conservation and management, 

pollution reduction and waste management, knowledge management and capacity-

building, etc. A multilateral approach to implement regional environmental governance 



The Third State Perspective 

248 

may begin with the TEMM among three States.  In the cooperative process, three 

parties in this platform can discuss how to suppress the diffusion of marine pollutants 

and enhance the capacity to implement anti-pollution action plans. It is possible to 

negotiate a short-term and a long-term scheme to achieve the goal of regional 

sustainable development. 

 

In the ECS, since trilateral areas have a status similar to that of the high seas, three 

countries are recommended to comply with two FAO documents to which they are all 

parties, including the Agreement to Promote Compliance with International 

Conservation and Management Measures by Fishing Vessels on the High Seas. 

Furthermore, under the framework of FAO, a tripartite joint fishery committee in the 

trilateral area may be expected to carry out work on species allowed for harvesting, 

quotas of catch, areas of fishing and other specific conditions, prior notice mechanism, 

exchange of information and knowledge sharing on fishing, policy coordination on 

seasonal fishing moratorium, etc.  On the other hand, China, South Korea, and Japan 

have agreed to establish the China-Japan-South Korea Trilateral Cooperation Secretariat, 

which provides a trilateral forum to discuss issues regarding the rights and interests of 

three States, including regional law-enforcement cooperation, the enhancement of 

cooperation in combating transnational crimes, and strengthening the training of 

personnel on cooperation on fishery activities. Such a trilateral forum has to play a 

larger role in the promotion of interest sharing and protection in the undelimited area.  

 

Regarding marine environmental protection, the ECS as an LME should adopt the 

integrated LME approach in dealing with transboundary marine environmental 

problems. For one thing, neighboring States in the ECS have to collaborate with 

international institutions, including FAO or UNEP, or regional organizations, including 

the EU or the Arctic Council, which have implemented LME projects. Moreover, under 

the framework of PEMSEA, trilateral cooperation is required to follow the SDS-SEAP 

as a supplementary means to the LME approach. For another, it is compulsory for 

surrounding States to take coordinated collective action to ensure the effectiveness of 

search and rescue in this region. Via the China-South Korea-Japan Tripartite 

Cooperation Mechanism, oil pollution abatement and search and rescue should be added 

to the agenda of cooperation in the TEMM. 

 

In the Sea of Japan/East Sea, given that South Korea-North Korea relation is improving, 

cooperation on the lower levels, like with fisheries, is predicted. In spite of South 

Korea-Japan, Japan-Russia, and Japan-North Korea fishery agreements, a multilateral or 

regional fishery agreement or mechanism or institutional body should be put on the 
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agenda, and a North Korea-South Korea-Russia trilateral fishery arrangement is likely 

to be seen. The Joint Declaration of the Seventh Japan-China-South Korea Trilateral 

Summit has advocated a “China-Japan-South Korea+1” mode to promote regional 

sustainable development. Due to the presence of Chinese fishing activities in the Sea of 

Japan/East Sea, a multilateral fishery cooperative mode entitled China-Japan-South 

Korea+North Korea and Russia may be workable and operative. In the field of 

transboundary marine environment, current institutional frameworks have some 

deficiencies. A loose consultative mechanism would be a first step and moves forward 

to a more coordinated and invigorative organ through negotiation that consists of four 

countries. Political willingness and mutual trust and problem-solving processes all 

interact with each other. Stronger willingness and trust promote the ability to settle 

urgent environmental concerns while a greater resolution of problems may facilitate 

mutual trust-building. Moreover, the common consciousness of adopting an integrated 

ecosystem approach shall be acknowledged by littoral States, and the LME approach is 

equally applied. Meanwhile, national environmental legislation and levels of 

environmental protection should be consistent with regionally accepted norms that 

contribute to the common goal of preserving and protecting transboundary marine 

environments.  

 

For the capacity-building of epistemic communities in NEA, there are the following 

measures to improve the knowledge-based regime model. With respect to fisheries, 

science and technique are necessary for fishermen to develop sustainable fishing. 

Specifically, it is typical right now to have scientific cooperation on fisheries at the 

bilateral level in the ECS are typical. The annual China-Japan-SOUTH KOREA 

symposium on fishery science and technology should receive more encouragement. In 

the Yellow Sea/West Sea and the Sea of Japan/East Sea, transnational epistemic 

networks regarding fishery management may be anticipated; the participation of the 

NORTH KOREA is essential to activate trilateral knowledge and scientific cooperation. 

The ECS’s experience may assist two other regions to strengthen fishery technical and 

scientific cooperation and to push for policy changes in the regulation of trilateral zonal 

fisheries. With regard to the transboundary marine environment, epidemic communities 

in marine environmentalism in NEA call for stronger building of transnational 

community/communities in order to offer professional knowledge and 

recommendations for government policy-makers. As enshrined by Peter Haas’s model 

of reflexive governance, members of the epistemic community should not only integrate 

with each other, in a group that includes marine scientists and marine ecologists, but 

also build up a network with other multiple actors, including private firms, non-

governmental organizations, etc.  It will cement the bargaining power of epistemic 
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communities against policy-makers and persuade the latter to accept more professional 

knowledge during the decision-making process.  

 

7.5.2 Policy recommendations on how the SCS deals with the legal dilemma in 

maritime delimitation and establishes a multivariate maritime regime 

 

In the SCS, policy recommendations to establish a multivariate maritime regime in the 

undelimited maritime zones mainly consist of three parts: transboundary fishing 

management, transboundary marine environmental protection and preservation, and 

anticipation of the development of the MSRI and its associated polity called VMCBRI 

in the BRI. The sixth chapter continued to examine power distribution, norm-making, 

and the capacity of epistemic communities in the SCS. The purpose of these policy 

recommendations is to pay due regard to common interests shared by all states involved 

in the areas where transboundary cooperation is required instead of leaving such vague 

zones alone.  

 

With regard to the first line of fishery management, it is the SCS RFMO that 

coordinates the fishing activities of different States. The RFMO enhances institutional 

ability by allocating quotas, normalizing and harmonizing fishery rules and regulations, 

collectively gathering data, carrying out scientific surveys, training fishermen in fishing 

skills, etc. Second, ASEAN and its member States in dispute should maintain an 

institutional strategy to manage fishery relationships with China. They may take the 

lead in the establishment of norms and standards combatting IUU fishing in the SEA 

region. In short, the improvement of the marine economy in other sectors may help 

fishermen to depend less on fisheries and may reduce the difficulty of managing 

overfishing activities in the disputed zones. China and ASEAN should jointly 

collaborate toward regional economic integration, and improve people’s standards of 

living as well as income in other fields of marine economy. So as to settle the 

environmental conundrum, it is advised to initially establish a REMO in the SCS. The 

function of a REMO is to adopt an integrated approach to dealing with transboundary 

environment concerns. Second, the SCS constitutes an LME, and the LME approach 

can be carried out with the coordination and collaboration within the REMO as well as 

with the assistance of marine scientists and ecologists. Third, regional transboundary 

anti-pollution rules and regulations need coordination and must move forward to a 

consistent legal framework under UNCLOS and MARPOIL as primary international 

instruments against marine pollution. Within the framework of ACSP and ASEAN-led 

fora, action plans are not sufficient for promoting transboundary cooperation, but their 

ability to make rules and laws, including standards, recommended practices, and 
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procedures, must be strengthened. As regards the capacity-building of epistemic 

communities in the SCS, at first, with the establishment of a regional management 

organization, a specific branch that gathers contributions from intellectuals may assist 

various participants from different disciplines in closely collaborating in some 

transboundary issues. Second, scholars are suggested to construct a common 

understanding of the problems and formulate an authoritative and concordant voice 

when bargaining with domestic governments and international or regional organizations. 

An integrated epistemic community in a coordinating voice may facilitate policy-

makers to understand the seriousness of transboundary harms and the significance of 

common interests in the region. Third, if a comprehensive epistemic organ is not soon 

established, a specific joint organ in the field of fishery or marine environment can be 

expected.   

 

Apart from that, the fifth chapter draws attention to the recent BRI launched by China in 

which the SCS constitutes an indispensable part of the MSRI. In particular, it is 

illustrated that the VMCBRI as a concrete plan to build the MSRI has a preliminary 

framework of a multivariate maritime regime as defined in the thesis. The principles of 

the VMCBRI demonstrate power distribution and constrain the expansion of big powers 

by seeking common interests and sharing benefits. Respect and compliance with 

international rules and norms ensure relative gains and the pursuit of self-interest by 

participating countries by increasing marine economy development. Advocating the 

think tank alliance under the MSRI signifies the trend of capacity-building of the 

epistemic community. With regard to policy recommendations in the VMCBRI, they 

are prone to emphasizing transboundary marine cooperation in ocean-related matters 

that share common interests in the SCS. First, the policy recommendations consistently 

support the China-ASEAN cooperation mechanism and safeguard the marine ecosystem. 

Second, the VMCBRI recommends cooperatively developing marine resource 

utilization, updating marine industry, building up more maritime connectivity, 

facilitating maritime transport, etc. Fishermen may benefit from such industrial 

transition and development, since regional efforts to stimulate the economy in other 

sectors would help fishermen depend less on fisheries and increase their income. Third, 

the VMCBRI proposes a series of joint actions on the matters related to non-traditional 

security cooperation due to unilateral enforcement activities in the disputed zones. 

Fourth, it clarifies some measures on the cooperation of marine science and technology. 

In addition, such cooperation is not only intergovernmental but also relies on sectors of 

civil society, such as epistemic communities. The think tank alliance may become a 

stimulus to develop a more coordinating and consonant epistemic community for 

transboundary marine cooperation. The VMCBRI’s coexistence with the established 
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maritime regime in the context of ACSP and ASEAN-led fora as supplementary 

recommendations for collaboration can be regarded as consolidating the ongoing 

cooperation in the SCS.               
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