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Chapter 1 

Introduction 

 

1.1 Background  

Today, maritime territorial disputes in East Asia are perhaps politically more salient 

than ever. Geopolitically, disputes over sovereignty and maritime boundaries fuel 

tensions among regional powers. Geographically, multiple states exercise maritime 

jurisdiction and claim maritime entitlements over the same seas. In Northeast Asia 

(NEA), there are three semi-enclosed seas where maritime boundary disputes exist.
1
 In 

the Yellow Sea/West Sea South Korea and North Korea are in dispute concerning the 

legality of the Northern Limit Line (NLL) as a de facto maritime boundary between two 

States.
2

 In addition, there are overlapping exclusive economic zone (EEZ) and 

continental shelf (CS) claims between China and South Korea.
3
 In the East China Sea 

(ECS), China, South Korea, and Japan rely on different methods of delimitation to make 

and to justify overlapping CS claims.
4
 In the Sea of Japan/East Sea, South Korea and 

Japan have a CS maritime boundary in the Korean/Tsushima Strait, but no maritime 

boundaries are further delimited between two States.
5
 North Korea and Russia have 

                                                           
1    In this thesis, China officially represents People’s Republic of China (PRC). South Korea officially represents 

Republic of Korea (ROK). North Korea officially represents Democratic People’s Republic of Korea (DPRK). To 

be noted, from South Korea’s perspective, the Yellow Sea is also called West Sea, and the Sea of Japan is called 

East Sea. 
2   Suk Kyoon Kim, Maritime Disputes in Northeast Asia: Regional Challenges and Cooperation (Leiden, 

Netherlands: Brill Nijhoff, 2017), 18-24. Suk Kyoon Kim, “Understanding Maritime Disputes in Northeast Asia: 

Issues and Nature,” International Journal of Marine and Coastal Law 23, Issue 2 (2008): 219-20. After the 

Korean War, the United Nations Command General Mark Clark in 1953 unilaterally declared the Northern Limit 

Line “as military control lines in the West and East Seas”. This line “runs between the five West Islands under 

control of South Korea and the North Korea’s coast”. North Korea and South Korea have sovereignty disputes 

over five islands located around the NLL due to the Korean War. The five islands consist of Yeonpyeong Island, 

Baengnyeongdo, Daecheongdo, Socheongdo, and U Island (or Paekryeong-do, Daechung-do, Socheng-do, 

Yeonpyeong-do, and Woo-do). They are also called the Five West Sea Islands. The five islands are currently 

controlled by South Korea, while North Korea rejects this and claims ownership of these islands.  
3     Suk Kyoon Kim, “Understanding Maritime Disputes in Northeast Asia,” 226-7. 
4    China: “Submission by the People’s Republic of China Concerning the Outer Limits of the Continental Shelf 

beyond 200 Nautical Miles in Part of the East China Sea,” Commission on the Limits of the Continental Shelf, 

December, 14, 2012, accessed May 3, 2018,  http://www.un.org/Depts/los/clcs_new/submissions_files/chn63_12/ 

executive%20summary_EN.pdf.  

      South Korea: “Partial Submission to the Commission on the Limits of the Continental Shelf Pursuant to Article 

76 Paragraph 8 of the United Nations Convention on the Law of the Sea,” Commission on the Limits of the 

Continental Shelf,  December, 14, 2012, accessed May 3, 2018, https://www.un.org/Depts/los/clcs_new/submiss 

ions_files/kor65_12/executive_summary.pdf.  

      Japan: “Communications Received with regard to the Submission made by China,” Commission on the Limits of 

the Continental Shelf,  December 28, 2012, SC/12/372, accessed May 3, 2018, https://www.un.org/Depts/los/ 

clcs_new/submissions_files/chn63_12/jpn_re_chn_28_12_2012.pdf. Communications Received with regard to 

the Submission made by the Republic of Korea: Japan, Commission on the Limits of the Continental Shelf,  

January 11, 2013, SC/13/019, accessed May 3, 2018, https://www.un.org/Depts/los/clcs_new/submissions_files/k 

or65_12/jpn_re_kor_11_01_2013.pdf.    
5    Park Choon-ho, “Japan-South Korea, Report Number 5-12,” in International Maritime Boundaries, ed. J.I. 

Charney and L.M. Alexander (Dordrecht, Netherlands: Martinus Nijhoff, 1993), 1057. 
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reached a boundary agreement on the EEZ and CS.
6
 Moreover, no maritime boundaries 

have been reached between Russia and Japan, between yet.  

 

In the South China Sea (SCS), there are overlapping TS, EEZ, and CS among bordering 

States. China asserts its maritime entitlements from four archipelagos over which it 

claims sovereignty as a single unit, as well as the mainland coast.
7

 In contrast, 

neighboring countries, including Vietnam, the Philippines, Malaysia, Brunei, and 

Indonesia, merely claim full maritime entitlements from the mainland coast instead of 

insular features in the SCS.
8
 The most recent development in the SCS is the Arbitration 

Case unilaterally initiated by the Philippines against China,
 
in terms of Article 287 and 

Annex VII to the United Nations Convention on the Law of the Sea in 1982 

(UNCLOS).
9
 On July 12, 2016, the Tribunal issued the Merits Award (MA) on the SCS 

Arbitration, which overwhelmingly favored almost all the Philippines’ claims.
10

 As a 

consequence, in NEA and the SCS there is a situation where there are potentially 

trilateral or quadrilateral areas which require delimitation between at least three 

countries before a full set of straight-line maritime boundaries might be achieved.  

 

                                                           
6   “Agreement between the Union of Soviet Socialist Republics and the Democratic People’s Republic of Korea on 

the Delimitation of the Economic Zone and the Continental Shelf,” United Nations Division for Ocean Affairs 

and the Law of the Sea, January 22, 1986, accessed May 3, 2018, https://www.un.org/Depts/los/LEGISLATION 

ANDTREATIES/STATEFILES/PRK.htm.  
7     “Statement of the Government of the People’s Republic of China on China's Territorial Sovereignty and Maritime 

Rights and Interests in the South China Sea,” Ministry of Foreign Affairs of the People’s Republic of China, 

accessed May 3, 2018, https://www.fmprc.gov.cn/nanhai/eng/snhwtlcwj_1/t1379493.htm.   
8    Vietnam: “The Law of the Sea of Vietnam,” Vietnam Law & Legal Forum, July 2, 2012, accessed May 3, 2018,  

http://vietnamlawmagazine.vn/law-of-the-sea-of-vietnam-4895.html. “Joint Submission by Malaysia and Viet 

Nam to the Commission on the Limits of the Continental Shelf Made on 6 May 2009 in the Southern Part of the 

South China Sea,” Commission on the Limits of the Continental Shelf, May 6, 2009, accessed May 3, 2018, 

https://www.un.org/Depts/los/clcs_ new/submissions_files/mysvnm33_09/mys_vnm2009excutivesummary.pdf.  

      Malaysia: “Continental Shelf Act,” United Nations Division for Ocean Affairs and the Law of the Sea, July 28, 

1966, accessed May 3, 2018, https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/MYS_1 

966_Act.pdf. “Exclusive Economic Zone Act,” United Nations Division for Ocean Affairs and the Law of the 

Sea, 1984, accessed May 3, 2018, https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/M 

YS_1984_Act.pdf.  

      Philippines: “Republic Act No. 3046 to Define the Baselines of the Territorial Sea,” United Nations Division for 

Ocean Affairs and the Law of the Sea, June 17, 1961, accessed May 3, 2018, https://www.un.org/Depts/los/LE 

GISLATIONANDTREATIES/PDFFILES/PHL_1961_Act.pdf. “Presidential Decree No. 1599 of Establishing an 

Exclusive Economic Zone and for Other Purposes,” United Nations Division for Ocean Affairs and the Law of 

the Sea, June 11, 1978, accessed May 3, 2018, https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/P 

DFFILES/PHL_1978_Decree.pdf.  

      Brunei: “Brunei Darussalam’s Preliminary Submission concerning the Outer Limits of its Continental Shelf,” 

Commission on the Limits of the Continental Shelf, May 12, 2009, accessed May 3, 2018, http://www.un.org/ 

depts/los/clcs_ new/submissions_files/preliminary/brn2009preliminaryinformation.pdf.  

      Indonesia: “Act on the Indonesian Exclusive Economic Zone,” United Nations Division for Ocean Affairs and the 

Law of the Sea, October 18, 1983, accessed May 3, 2018, https://www.un.org/Depts/los/LEGISLATIONANDT 

REATIES/PDFFILES/I DN_1983_Act.pdf. “Act regarding Indonesian Waters,” United Nations Division for 

Ocean Affairs and the Law of the Sea, August 8, 1996, accessed May 3, 2018, https://www.un.org/Depts/los/ 

LEGISLATIONANDTREATIES/PDFFILES/IDN _1996_Act.pdf.  
9    “Note Verbale No. 13-0211 of the Philippines,” Department of Foreign Affairs of the Republic of the Philippines, 

January 22, 2013, accessed May 3, 2018, http://www.dfa.gov.ph/index.php/downloads/doc_download/523-

notification-and-statement-of-claim-on-west-philippine-sea.  
10   The Republic of Philippines v. The People’s Republic of China, Permanent Court of Arbitration (PCA), 2013-9, 

Award on Merits (PCA. 2016). 
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To begin, it is necessary to provide a definition of a third State in this thesis. When two 

or more States have maritime boundary disputes and seek settlement via international 

adjudication or negotiation, there are States which have coasts adjacent or opposite to 

those of the disputing parties but are not parties to that particular dispute. Thus, these 

non-disputing countries are defined as third States in the context of maritime 

delimitation. In this process, the extension of a final maritime boundary line may enter 

into maritime areas claimed by the non-involved States, consequently directly affecting 

the legal interests and rights of third States. Overall, this thesis will mainly focus on 

instances where maritime delimitation directly affects the interests and rights of third 

States.
11

  

 

From the perspective of international law, the presence of third States appears in 

international adjudication and state practice, particularly in international maritime 

boundary delimitation. Notably, recent case law has pointed out that international law 

cannot fully take into account the rights and interests of third States. Third States in the 

maritime delimitation have been subject to prejudice and exposed the incapability of 

international law at this point. Nonetheless, from the perspective of international 

relations, the presence of third States in maritime conflicts can be dealt with in a 

multilateral framework. Regime theory in international relations provides an additional 

means to fill the lacuna of international law in addressing the presence of third States. 

Accordingly, there are two directions in which one can understand the significance of 

the presence of third States in a multistate-disputed zone. All in all, the focus of the 

current research project is to analyze this issue in the East Asian region from both 

perspectives.  

1.2 Research questions in the thesis  

Against this background, the main research question concerning the East Asian 

maritime conflicts in the thesis is divided into two parts:  

 

First, what are the legal dilemmas in the East Asian regional maritime dispute 

settlement when the rights and interests of third States have to be taken into account? 

 

Second, given the fact that legal means cannot sufficiently deal with the presence of 

third States, to what extent can regime theory in international relations assist States 

                                                           
11   This paragraph has been published in one of the author’s articles: Qi Xu, “Reflections on the Presence of Third 

States in International Maritime Boundary Delimitation,” Chinese Journal of International law 18, Issue 1 (2019): 

92-3. 
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involved in the East Asian maritime conflict in dealing with the rights and interests of 

third States? 

 

To be more specific, there are five sub-questions deriving from the central research 

questions. The first and second research questions are concerned with international 

law’s role in addressing the rights and interests of third States.  

 

1) How does international law deal with the presence of third States at the procedural 

stage of international adjudication?  

 

In light of international case law, the evolution of the Monetary Gold principle reflects 

to what extent third States are effectively taken into account at the jurisdictional phase 

of international adjudication. To be noted, in the SCS Arbitration Case, whether or not 

to apply this principle to debar the Tribunal from exercising jurisdiction has been under 

discussion. Therefore, it is necessary to present an overview of the jurisprudence 

relating to the Monetary Gold principle and to see whether the Tribunal’s decision in 

the SCS Arbitral ruling is consistent with it. The consistency or inconsistency is linked 

to how third States are affected and whether there is a legal dilemma for third States in 

the SCS region in the present era. 

 

2) How has the procedure of intervention in international adjudication evolved when 

third States seek to intervene in a pending dispute, particularly in international 

maritime boundary delimitation?  

 

Apart from the jurisdiction aspect, the presence of third States also arises in 

international adjudication when they seek intervention at the substantial stage of a 

pending dispute. The procedure of intervention can be sought when third States consider 

their interests may be affected by the pending decision of a court or tribunal or the 

construction of international treaties to which third States other than the original 

litigants are involved as parties. It is revealed that the majority of international case law 

relates to international maritime boundary delimitation. To examine how third States are 

taken into account in maritime disputes, the jurisprudence relating to the procedure of 

intervention should not be overlooked, and one should figure out whether there is a 

legal dilemma for third States.  

 

In light of recent case law, these two questions describe the inadequacy of legal means 

regarding the protection of the rights and interests of third States in the multistate-

disputed zone. Due to international law’s insufficiency in providing tangible and 
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substantive legal protection for third States, the third research question shifts the focus 

to a possible role of international relations and usefulness as an auxiliary means to 

international law in the maritime conflict of a multistate-disputed zone.  

 

3) How can international relations theory help one to understand the problem of third 

States in international adjudication? Why is the so-called multivariate regime theory 

capable of providing supplementary and additional protection for third States?  

 

The role of international law in addressing the presence of third States is constrained in 

maritime conflicts. In a multistate-disputed zone, the legal method at the bilateral level 

to ensure non-infringement upon the rights and interests of third States remains 

unresolved. Such a legal dilemma thus demands other auxiliary means to ensure such 

interests will be safeguarded. Therefore, a method at the multilateral level is necessary 

in the multistate marine environment. Regime theory in international relations possesses 

such a multilateral character but has to obtain further clarifications on why it could meet 

the needs of safeguarding third States in multistate-disputed maritime areas. Compared 

with other varying regime formations, the so-called multivariate regime enables 

management of third States’ interests and rights of that are commonly shared with 

disputing party States in the multistate-disputed maritime zone. 

 

After a general analysis of how international law and international relations respond to 

the presence of third States in maritime disputes, the present work moves to the East 

Asia region, specifically international legal dilemmas and the application of multivariate 

regime model of international relations in NEA and the SCS. Below are the fourth and 

fifth research sub-questions.  

 

4) What are the legal dilemmas that the presence of third States presents in the NEA 

maritime delimitation disputes? To what extent could the establishment of a 

multivariate maritime regime assist the NEA bordering countries in taking into 

account, via transboundary marine cooperation, third States’ interests and rights of 

that are commonly shared with disputing party States?  

 

As previously introduced, three contested maritime zones in NEA have trilateral or 

quadrilateral areas where the presence of third States should be taken into account. 

Whether the presence of third States hinders bordering States in resolving their 

maritime boundary disputes requires examination. If so, it is conceivable that legal 

dilemmas exist in the NEA maritime conflict. In terms of maritime interests commonly 

shared by involved States, such as fisheries and marine environment, how a multivariate 
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maritime regime enhances current regime settings in the NEA to deal with these 

maritime interests will be discussed in detail.  

 

5) What are legal dilemmas in the SCS maritime delimitation disputes after the SCS 

Arbitration in 2016 because of the presence of third States? By the way of 

transboundary marine cooperation, to what extent could the establishment of a 

multivariate maritime regime assist the countries that border the SCS to take third 

States’ interests and rights of that are commonly shared with disputing party States 

in the multistate-disputed maritime zone? 

 

It is to be noted that the SCS has trilateral or quadrilateral areas where the presence of 

third States should be taken into account as well. Whether the presence of third States 

hinders bordering States in resolving their maritime boundary disputes requires 

examination. In the present work the focus is on the delimitation framework after the 

SCS Arbitration case and seeing whether such a ruling still prevents neighboring 

countries from demarcating their overlapping maritime boundaries. If so, it is 

conceivable that legal dilemmas remain present in the SCS’s maritime conflict. In terms 

of maritime interests commonly shared by involved States, such as fisheries and marine 

environment, how a multivariate maritime regime enhances current regime settings in 

the SCS to address these maritime interests will be discussed in detail.  

 

To illustrate, before moving forward to the methodological part of the study, it would be 

useful to give an overview of previous literature on the presence of third States in 

maritime disputes and the East Asian maritime conflict. The purpose of reviewing 

existing academic work is to establish how the current research project contributes to 

the interdisciplinary study at the interface of international law and international relations. 

1.3 Literature review and theoretical underpinnings  

The present work will have two parts about the literature review. The first part presents 

international law and international relations analyses of territorial and maritime disputes. 

The international law literature is more concerned with the presence of third States in 

the maritime disputes. The second section observes the literature on the NEA and SCS 

disputes’ settlement and regional cooperation. 

 

1.3.1 International law and international relations analyses of territorial and 

maritime disputes 
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This thesis will now look at “territory” as both a political and a legal term.
12

 Marcelo 

Kohen and Mamadou Hébié observe, “The legal meaning of ‘territory’ includes other 

areas besides land. Disputes as to control over, or use of spaces may also refer to areas 

other than land, such as maritime areas, the airspace or the outer space.”
13

 In other 

words, maritime disputes can be viewed as one specific category of territorial disputes. 

From a legal point of view, territory can be acquired in many ways—occupation, 

conquest, cession, accretion, etc—which have been extensively discussed in 

international case law.
14

 However, these modes have been considered as not sufficiently 

explaining how international law settles territorial disputes.
15

 Land boundary disputes 

sometimes simultaneously involve territorial disputes. The principle of uti possidetis (as 

you possess) refers to the transformation of former administrative limits into the 

boundaries of new states in order to maintain border stability.
16 

Additionally, the role of 

effectivité (effectiveness) depends on whether a State’s act is unlawful or not if the legal 

title is not capable of showing precisely the territorial expanse.
17 

Consequently, the 

lawfulness of a State’s conduct should be the prerequisite for effectivité to affect the 

legal title to a territory, indicating that the effectivité itself is not decisive. Moreover, 

there are also some new fields in which general principles of international law 

concerning the title of sovereignty are being challenged, for instance, the Arctic, 

Antarctica, the moon, etc. In addition, maritime conflicts under international law 

contain disputes relating to maritime delimitation, exploitation, and exploration of 

natural resources and drilling activities, fisheries, marine environment protection, etc. It 

should be noted that although Grotius and subsequent international legal scholars have 

advocated mare liberum, it should be pointed out that mare justum is becoming more 

prevalent. For example, although the high sea is defined as the sea of freedom, the 

international community has passed a series of international treaties to regulate State 

behavior for the purpose of protecting and preserving the high sea. For maritime 

                                                           
12   Gbenga Oduntan, International Law and Boundary Disputes in Africa (London, United Kingdom: Routledge, 

2015), 38. 
13   Marcelo G. Kohen and Mamadou Hébié, “Territorial Conflicts and Their International Legal Framework,” in 

Research Handbook on Territorial Disputes in International Law, ed. Marcelo G. Kohen and Mamadou Hébié 

(Cheltenham, United Kingdom:  Edward Elgar Publishing, 2018), 5.  
14   Island of Palmas Case (or Miangas), United States of America v. The Netherlands, 2 RIAA 829 (1928). David 

Harris and Sandesh Sivakumaran eds, Cases and Materials on International Law (London, United Kingdom: 

Sweet & Maxwell, 2015) 159-66. Legal Status of Eastern Greenland, Norway v Denmark, Ser A/B 4, 22 (PCIJ. 

1933). Western Sahara, Advisory Opinion, I.C.J. Rep 12, 39 (ICJ. 1975). Award of the Arbitral Tribunal in the 

First Stage of the Proceedings between Eritrea and Yemen (Territorial Sovereignty and Scope of the Dispute), 

Eritrea/Yemen, 22 RIAA 209, 268, para. 239 (1998). Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle 

Rocks and South Ledge, Malaysia/Singapore, I.C.J. Rep 12, 50, para. 121 (ICJ. 2008).  
15    Kohen and Hébié, Territorial Conflicts, 2.  
16   Case concerning the Frontier Dispute, Burkina Faso/Republic of Mali, I.C.J. Rep 554, 565-7 (ICJ. 1986). Land, 

Island, Maritime Frontier Dispute, El Salvador/Honduras: Nicaragua Intervening, I.C.J. Rep 351, 390-401 (ICJ. 

1992). 
17   Burkina Faso/Republic of Mali, I.C.J. Rep 554, at 586. Land and Maritime Boundary between Cameron and 

Nigeria, Cameroon v. Nigeria, I.C.J. Rep 303, 353, para. 68 (ICJ. 2002). Case concerning the Frontier Dispute, 

Benin/Niger, I.C.J. Rep 90, 120, para. 47 (ICJ. 2005). Case Concerning the Territorial and Maritime Dispute 

between Nicaragua and Honduras in the Caribbean Sea, Nicaragua v. Honduras, I.C.J. Rep 659, 706-7, paras. 

151-8 (ICJ. 2007).  
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delimitation disputes or cases, there is the principle in the law of the sea that the land 

dominates the sea which is enshrined.
18

 International case law consonantly corroborates 

such a principle.
19

 Yoshifuma Tanaka has identified two distinct phases regarding 

international case law of maritime delimitation.
20

 One is the “result-oriented equity” 

approach from 1969 to 1992, which concedes that equitable results should be the only 

goal for delimitation, without being bound by any method of maritime delimitation.
21

 

The other tactic is the “corrective-equity” approach, which contains two methods. The 

first is the two-stage method, which establishes an equidistance line, and it takes into 

account some special circumstances to adjust the provisional line to the final 

delimitation line. The second is the three-stage approach, which establishes a 

provisional equidistance line, then uses relevant circumstances to adjust the provisional 

line, and finally adopts a disproportionality test to achieve an equitable result.
22

 The 

presence of third States is phenomenal in the case law of maritime delimitation, and 

relevant literature will be cited below.  

 

The definition of territory from international relations scholars seems less broad. M. 

Taylor Fravel contends that the territorial dispute is defined as a conflicting claim by 

two or more states over the ownership of the same piece of land.
23

 In addition, the role 

of territory in international relations varies in different international relations theories. 

Realists believe that, so as to pursue its maximum national interest to maintain its safety 

and survival, conquering and controlling territory is the paramount political objective in 

a world of territorial states.
24

 In the view of liberalists, with the escalation of territorial 

and maritime disputes, if citizens believe national interests are harmed by other states, 

increasing emotions from individuals and social groups urge domestic governments to 

react to the conflicts.
25

 As far as constructivists are concerned, as stated by Anne-Marie 

                                                           
18   Prosper Weil, The Law of Maritime Delimitation-Reflections (Cambridge, United Kingdom: Cambridge Grotius 

Publications Limited, 1989), 51.  
19   Fisheries Case, United Kingdom v. Norway, I.C.J. Rep 116, 133 (ICJ. 1951). The Court declared that it is the land 

which confers upon the coastal State a right to the waters off its coasts. North Sea Continental Shelf Cases, 

Federal Republic of Germany/Demark; Federal Republic of Germany/the Netherlands, I.C.J. Rep 3, 51, para. 96 

(ICJ. 1969). The Court indicated that the land is the legal source of the power which a State may exercise over 

territorial extensions seaward. Aegean Sea Continental Shelf, Greece v. Turkey, I.C.J. Rep 3, 36, para. 86 (ICJ. 

1978). The Court points out that in short, continental shelf rights are legally both an emanation from and an 

automatic adjunct of the territorial sovereignty of the coastal State. Case Concerning the Continental Shelf, 

Libyan Arab Jamahiriya/Malta, I.C.J. Rep 3, 13, para. 49 (ICJ. 1985). The Court clarified that the capacity to 

engender continental shelf rights derives not from the landmass, but from sovereignty over the landmass. 
20   Yoshifumi Tanaka, The International Law of the Sea, 2nd ed. (Cambridge, United Kingdom: Cambridge 

University Press, 2015), 202-4.  
21   Tanaka, The International Law of the Sea, 202-4. 
22   Ibid., 204-7. 
23  M. Taylor Fravel, Strong Borders, Secure Nation Cooperation and Conflict in China’s Territorial Disputes   

(Princeton: Princeton University Press, 2008), 38.  
24    John J. Mearsheimer, Tragedy of Great Power Politics, (New York: W. W. Norton, 2001), 37.  
25   Tamar Meisels, “Liberal Nationalism and Territorial Rights,” Journal of Applied Philosophy 20, Issue 1 (2003): 

31-43. Ryan D. Griffiths, “States, Nations, and Territorial Stability: Why Chinese Hegemony Would Be Better 

for International Order, Security Studies,” Security Studies 25, Issue 3 (2016): 519-45. John D. Ciorciari and 
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Slaughter and Thomas Hale, “the norm of State sovereignty has profoundly influenced 

international relations, creating a predisposition for non-interference that precedes any 

cost-benefit analysis States may undertake”.
26

 Moreover, a number of elements, 

including “the extent of rule of law”, “the extent of democracy”, “value or salience of 

the territory”, “membership in international organizations”, “relative military 

capabilities”, “ethnic or strategic value”, “power relations between the disputing States”, 

“the role of alliances”, “past win/loss record”, “domestic legal systems”, etc, are 

regarded as the determinant factors in the selective process of settlement mechanisms 

concerning territorial disputes.
27

 So as to verify whether a factor at issue exclusively and 

overwhelmingly turns into a decisive one, international relations scholars are required to 

put forward hypotheses, and several variables related to that factor are equivalently 

determined.  

Regarding the role of third States in international dispute settlement, international legal 

scholars are much more active in clarifying it. Firstly, the presence of third States as a 

jurisdictional matter in international adjudication has been examined, in light of the 

Monetary Gold principle or the indispensable third-party doctrine. The majority of 

scholars contend that third States rarely prevent international courts or tribunals from 

completely exercising its jurisdiction ratione personae and ratione materiae over a 

case.
28

 Additionally, despite the fact that the presence of third States as a jurisdictional 

                                                                                                                                                                          
Jessica Chen Weiss, “Nationalist Protests, Government Responses, and the Risk of Escalation in Interstate 

Disputes,” Security Studies 25, Issue 3 (2016):  546-83.  
26   This argument can explain that, concerning territorial sovereignty disputes, some States are unwilling to accept 

interference from third-party dispute settlement bodies. Max Planck Encyclopedia of Public International Law, 

“International Relations, Principal Theories” by Anne-Marie Slaughter and Thomas Hale, accessed May 3, 2018, 

http://opil.ouplaw.com/view/ 10.1093/law:epil/9780199231690/law-9780199231690-e722?prd=EP IL.  
27   Todd L. Allee and Paul K Huth, “The Pursuit of Legal Settlements to Territorial Disputes,” Conflict Management 

and Peace Science 23, Issue 4 (2006): 285-307. William J Dixon, “Democracy and the Management of 

International Conflict,” Journal of Conflict Resolution 37, Issue 1 (1993): 42-68. Sara McLaughlin Mitchell, “A 

Kantian System? Democracy and Third Party Conflict Resolution,” American Journal of Political Science 46, 

Issue 4 (2002): 749-59. Gregory A Raymond, “Democracies, Disputes, and Third-Party Intermediaries,” Journal 

of Conflict Resolution 38, Issue 1 (1994): 24-42. Emilia Justyna Powell and Krista E Wiegand, “Strategic 

Selection: Political and Legal Mechanisms of Territorial Dispute Resolution,” Journal of Peace Research 51, 

Issue 3 (2014): 361-74. Krista E. Wiegand and Emilia Justyna Powell, “Past Experience, Quest for the Best 

Forum, and Peaceful Attempts to Resolve Territorial Disputes,” Journal of Conflict Resolution 55, no. 1 (2011): 

33-59. Paul R Hensel and Sara McLaughlin Mitchell, “Issue Indivisibility and Territorial Claims,” GeoJournal 64, 

Issue 4 (2005): 275-85. Megan Shannon, “Preventing War and Providing the Peace? International Organizations 

and the Management of Territorial Disputes,” Conflict Management and Peace Science 26, Issue 2 (2009): 144-

63. Holley Hansen, Sara McLaughlin Mitchell, and Stephen C. Nemeth, “IO Mediation of Interstate Conflicts: 

Moving beyond the Global vs. Regional Dichotomy,” Journal of Conflict Resolution 52, Issue 2 (2008): 295-325. 

Áslaug Ásgeirsdóttir and Martin C. Steinwand, “Distributive Outcomes in Contested Maritime Areas: The Role 

of Inside Options in Settling Competing Claims,” Journal of Conflict Resolution 62, Issue 6 (2016): 1284-313. 

Áslaug Ásgeirsdóttir and Martin Steinwand, “Dispute Settlement Mechanisms and Maritime Boundary 

Settlements,” Review of International Organizations 10, Issue 2 (2015): 119-43. 
28   Stuart Kaye, “Jurisdiction in the South China Sea Arbitration: Application of the Monetary Gold Principle,” in 

The South China Sea Arbitration: The Legal Dimension, ed. S. Jayakumar et al. (Cheltenham, United Kingdom: 

Edward Elgar Publishing, 2018), 50. Alexander Orakhelashvili, “The Competence of the International Court of 

Justice and the Doctrine of the Indispensable Party: From Monetary Gold to East Timor and Beyond,” Journal of 

International Dispute Settlement 2, Issue 2 (2011): 373. Bola A. Ajibola, “The International Court of Justice and 

Absent Third Parties,” African Yearbook of International Law 4, Issue 1 (1996): 100-2. Tom Dannenbaum, 

“Politics, the Rule of Law, and the Role of the Crime of Aggression: A Response to Koh and Buchwald,” 

American Journal of International Law Unbound 109, (2016): 236. Martins Paparinskis, “Procedural Aspects of 

Shared Responsibility in the International Court of Justice,” Journal of International Dispute Settlement 4, Issue 
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issue always appears in cases of international responsibility, in the fields of international 

arbitration and international criminal law, the possibility of applying the jurisprudence 

of the Monetary Gold case has been discussed but considered to be negative.
29

 Secondly, 

third States may invoke the procedure of intervention under Articles 62 and 63 of the 

Statute of the International Court of Justice (ICJ or the Court). Nevertheless, it has been 

found that scholars are doubtful regarding the effectiveness of this procedure in the 

protection of the rights and interests of third States under Article 62. Donald Greig 

asserts that the Court may not achieve a satisfactory balance between the interests of 

litigating parties and third party States in the proceedings.
30

 Recently, Alina Miron has 

posed doubts as to whether there is any possibility at all for third States to seek 

intervention in maritime delimitation cases according to the ICJ’s interpretation of 

Article 62.
31

 Furthermore, Robert Kolb and Hugh Thirlway separately point out that 

Article 59 of the ICJ Statute is also inadequate to safeguard the rights and interests of 

third States.
32

 Thirdly, in maritime delimitation cases, the rights and interests of third 

States have drawn scholarly attention. Prosper Weil declares that only the coasts 

abutting the area of delimitation whose projections may overlap are relevant to a 

delimitation; it would not be conceivable for a court to widen its field of consideration 

to coasts which had nothing to do with the delimitation in question.33 Malcolm Evans 

highlights that the assessment of third States’ impact on the delimitation line is a 

subjective decision and cannot be taken into account.
34

 However, with the increasing 

number of maritime delimitation disputes, the presence of third States has been 

                                                                                                                                                                          
2 (2013): 300, 306-7, 316. Christine Chinkin, “East Timor Moves into the World Court,” European Journal of 

International Law 4, Issue 2 (1993): 219. André Nollkaemper, “Concerted Adjudication in Cases of Shared 

Responsibility,” New York University Journal of International Law and Politics 46, Issue 3 (2014): 821. Noam 

Zamir, “The Applicability of the Monetary Gold Principle in International Arbitration,” Arbitration International 

33, Issue 4 (2017): 528. Paolo Palchetti, “Litigating Member State Responsibility: The Monetary Gold Principle 

and the Protection of Absent Organizations,” International Organizations Law Review 12, Issue 2 (2015): 480. 

Paolo Palchetti, “Litigating Member State Responsibility: The Monetary Gold Principle and the Protection of 
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ed. Ana Sofia Barros, Cedric Ryngaert, and Jan Wouters (Leiden, Netherlands: Brill Nijhoff, 2017), 190.   
29   Zamir, “The Applicability of the Monetary Gold Principle,” 537. Tom Ruys, “Justiciability, Complementarity and 

Immunity: Reflections on the Crime of Aggression,” Utrecht Law Review 13, Issue 1 (2017): 25-6. Mirinda 

O’Gorman and Charles J.G. Sampford, “Aggression and Monetary Gold Quo Vadis?” in Access to International 

Justice, ed. Patrick Keyzer, Vesselin Popovski, and Charles J.G. Sampford (London, United Kingdom: Routledge, 

2014), 61-2. James Crawford, State Responsibility: The General Part (Cambridge, United Kingdom: Cambridge 

University Press, 2013), 668. Ademola Abass, “The International Criminal Court and Universal Jurisdiction,” 

International Criminal Law Review 6, Issue 3 (2006): 382.  
30  Donald W. Greig, “Third Party Rights and Intervention Before the International Court,” Virginia Journal of 

International Law 32, Issue 2 (1991-92): 285-376. 
31  Alina Miron, “Intervention,” in Nicaragua Before the International Court of Justice: Impacts on International 

Law, ed. Edgardo Sobenes Obregon and Benjamin Samson (Cham, Switzerland: Springer, 2018), 390. 
32   Robert Kolb, The International Court of Justice (Oxford, United Kingdom: Hart Publishing, 2013), 695. Hugh 

Thirlway, The Law and Procedure of the International Court of Justice: Fifty Years of Jurisprudence (Oxford, 

United Kingdom: Oxford University Press, 2013), 1071. 
33   Weil, The Law of Maritime Delimitation, 252-6. 
34   Malcolm D. Evans, “Maritime Boundary Delimitation: Where do We Go from Here?” in The Law of the Sea: 

Progress and Prospects, ed. David Freestone, Richard Barnes, and David Ong (Oxford, United Kingdom: Oxford 

University Press 2006), 137-60.  
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acknowledged gradually as a relevant factor in the delimitation process.35 Just as Naomi 

Burke O’Sullivan observes, “the legal interests of third States” may be affected, “even 

though in theory they (maritime delimitation decisions) are only binding on the parties 

to the case”.
36

  

 

1.3.2 Literature on the NEA and the SCS disputes’ settlement and regional 

cooperation 

 

This part will focus on the literature of international law and international relations 

regarding the NEA and the SCS maritime conflicts. With regard to NEA’s maritime 

disputes, how to delimit maritime boundaries and how to resolve jurisdiction conflicts 

among bordering States have been under discussion. Chinese scholars argue for the 

natural prolongation method in the delimitation of the Yellow Sea/West Sea and the 

ECS.
37

 However, South Korea’s scholars claim the application of the median line 

method in the Yellow Sea/West Sea but the natural prolongation method in the ECS.
38

 

Scholars from Japan advocate the application of the median line to delimit the ECS with 

China and South Korea.
39

 On the other hand, international Law scholars have proposed 

a series of legal and political arrangements regarding NEA regional marine cooperation. 

Mark Valencia has preliminarily discussed regional maritime regime-building in East 

Asia.
40

 After reviewing the current ECS cooperation, Keyuan Zou reveals some 

                                                           
35   Naomi Burke O’Sullivan, “The Case Law’s Handling of Issues Concerning Third States,” in Maritime Boundary 

Delimitation: The Case Law-Is It Consistent and Predictable? ed. Alex G. Oude Elferink, Tore Henriksen, and 

Signe Veierud Busch, (Cambridge, United Kingdom: Cambridge University Press, 2018), 262-90. Thomas 

Cottier, Equitable Principles of Maritime Boundary Delimitation: The Quest for Distributive Justice in 

International Law, (Cambridge, United Kingdom: Cambridge University Press, 2015), 491-510. Tanaka, The 

International Law of the Sea, 218-20. Alain Pellet, “Land and Maritime Tripoints in International Jurisprudence,” 

in Coexistence, Cooperation and Solidarity: Liber Amicorum Rüdiger Wolfrum, ed. Holger P. Hestermeyer et al, 

(Leiden, Netherlands: Martinus Nijhoff, 2012), 245-63. Alex G. Oude Elferink, “Third States in Maritime 

Delimitation Cases: Too Big a Role, Too Small a Role, or Both?” in The Future of Ocean Regime-Building: 

Essays in Tribute to Douglas M. Johnston, ed. Aldo Chircop, Ted McDorman, and Susan Rolston (Leiden, 

Netherlands: Brill Nijhoff, 2009), 611-41. Yoshifumi Tanaka, Predictability and Flexibility in the Maritime 

Delimitation, (Oxford, United Kingdom: Hart Publishing, 2006), 241-57. Coalter G. Lathrop, “Tripoint Issues in 

Maritime Boundary Delimitation,” in International Maritime Boundaries, ed. David A. Colson and Robert W. 

Smith (Dordrecht, Netherlands: Martinus Nijhoff, 2005), 3305-75. 
36    O’Sullivan, “The Case Law’s Handling of Issues,” 289.   
37   Guoxing Ji, “Maritime Jurisdiction in the Three China Seas: Options for Equitable Settlement,” UC San Diego 

Policy Papers 19, (1995): 8, accessed May 3, 2018, https://escholarship.org/content/qt7rq2b069/qt7rq2b069.pdf. 

Haiwen Zhang, “Legal Issues Concerning the East China Sea Delimitation: A Chinese Perspective on the Sino-

Japanese the East China Sea Dispute,” Japanese Yearbook of International Law 51, (2008): 129.  
38   Seokwoo Lee and Hee Eun Lee, The Making of International Law in Korea: From Colony to Asian Power 

(Leiden, Netherlands: Brill Nijhoff, 2016), 204, 252. 
39   Moritaka Hayashi, “The 2008 Japan-China Agreement on Cooperation for the Development of East China Sea 

Resources,” in Maritime Border Diplomacy, ed. Myron H. Nordquist and John Norton Moore (Leiden, 

Netherlands: Brill Nijhoff, 2012), 39.  
40   Mark J. Valencia, “Regional Maritime Regime Building: Prospects in Northeast and Southeast Asia,” Ocean 

Development & International Law 31, Issue 3 (2000): 223-47. Mark J. Valencia, Maritime Regime Building: 
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potential problems for the implementation of international law to be resolved.
41

 It 

should be remarked that legal cooperation still needs more political trust and 

confidence-building in the region. international relations scholars analyze the NEA 

marine disputes and cooperation in light of international relations theories that mainly 

concern realism, liberalism, and constructivism. Additionally, they regard the ECS as 

the main zone in which to test the application of different theories. Realists focus on 

power competition not only between China and South Korea and Japan but also 

between China and the United States in a broader context.
42

 Liberalists are more 

positive regarding the prevention of escalating conflicts by cooperation among States 

due to complex economic interdependencies and compliance with international rules 

and norms.
43

Constructivists emphasize how NEA States identify themselves and apply 

such an identity to deal with NEA maritime conflicts and cooperation.
44

  

 

Regarding the SCS maritime disputes, international law scholars have extensively 

examined how to seek better legal means to settle them. Mark Valencia, Jon Van Dyke, 

and Noel Ludwig consider several hypothetical options in the attribution of maritime 

space of the Spratly Islands (Spratlys).
45

 Victor Prescott and Clive Schofield suggest 

delimiting an equidistant line that “separates the outermost features in the Spratlys from 

the nearest features of the countries surrounding the archipelago”.
46

 Scholars tend to 

                                                           
41   Keyuan Zou, “Maritime Conflict and Cooperation in East Asia: Recent Developments and Future Prospects,” in 
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& International Law 48, Issue 1 (2017): 52-68.   
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Expansion,” International Studies Review 12, Issue 4 (2010): 505-32. Valencia, “Regional Maritime Regime 

Building,” 236.  
44  Wrenn Yennie Lindgren and Petter Y. Lindgren, “Identity Politics and the East China Sea: China as Japan’s 

‘Other’,” Asian Politics & Policy 9, Issue 3 (2017): 378-401. Kevin P. Clements, “Trust, Identity and Conflict in 

Northeast Asia – Barriers to Positive Relationships,” in Identity, Trust, and Reconciliation in East Asia: Dealing 

with Painful History to Create a Peaceful Present, ed. Kevin P. Clements (Cham, Switzerland: Palgrave 

Macmillan, 2018), 1-27. Geun Lee, “Identity, Threat Perception, and Trust-Building in Northeast Asia,” in 
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Netherlands: Martinus Nijhoff, Kluwer Law International, 1997), 260-5, 269. Specifically, Plate 7 introduces 
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both the Spratlys and the Paracels are ignored. Plate 9 concerns “allocation of the entire South China Sea using 
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46   Victor Prescott and Clive Schofield, The Maritime Political Boundaries of the World, 2nd ed. (Leiden, 
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invoke UNCLOS (the Convention) as the primary instrument, and diverse views have 

been specifically shown on the SCS Arbitration. The analysis relates to the nature of the 

dispute, jurisdictional exceptions, and the outcomes of two Awards, and no definitive 

conclusions have been reached yet.
47

 The SCS is subject to serious fishery and marine 

environmental crisis, and legal scholars have contributed to providing possible 

arrangements to improve fishery and marine environmental cooperation.
48

 After the SCS 

Arbitration, some scholars proposed a new scheme for cooperation based on the ruling; 

nonetheless, it remains to be seen how such cooperation can be put into practice in 

reality.
49

 Apart from that, in light of different theories, international relations scholars 

have examined interstate relations in the SCS with the evolution of the disputes. 

Realists delve into power competition not only between China and bordering States and 

Association of Southeast Asian Nations (ASEAN) but also between China and the 

United States.
50

 Liberalists emphasize the importance of UNCLOS in addressing the 

SCS disputes and call for a rule-based international legal order in the region.
51

 

Constructivists emphasize how China, ASEAN, and ASEAN member States have 
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Law 15, Issue 4 (2016): 925-45. Nguyen Chu Hoi and Vu Hai Dang, “Building a Regional Network and 

Management Regime of Marine Protected Areas in the South China Sea for Sustainable Development,” Journal 

of International Wildlife Law & Policy 18, Issue 2 (2015):128-38.  
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China Sea Disputes: A Regional Blueprint,” Center for Strategic & International Studies, accessed January 14, 
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perceived their identities in different periods based on social knowledge they have, and 

how their own self-cognition affects SCS dispute settlement and cooperation.
52

  

 

To summarize, international legal scholars focus on the operation of legal rules in 

territorial and maritime disputes, while international relations scholars concentrate on 

how to select different means to resolve disputes. An examination of international law 

academic works has led to the view that the extent of the role third States play in a 

bilateral dispute relies on how international courts and tribunals comply with the 

principle of State consent. On a theoretical level, such compliance points to the 

interpretation and application of the principle of State consent. Specifically, the debate 

on the application of the Monetary Gold principle at the jurisdictional stage reflects 

whether a court’s or a tribunal’s judicial competence is restrained by the consent from 

third States. By contrast, a third-party judicial organ at the substantial stage has been 

granted consent from parties to the case in the determination of a third State’s request 

for permission to intervene in a pending dispute. With respect to jurisdictional matters, 

the current study on the Monetary Gold principle only considers situations where third 

States are directly involved. Given absent third States, this principle remains applicable 

for identifying a real dispute purely between two original litigants. However, the 

existing studies fail to discuss the latter situation. Meanwhile, regarding substantial 

matters, the present literature has revealed that third States are subject to insufficient 

protection in maritime dispute settlement, particularly in maritime boundary 

delimitation. One could continue conducting a relevant analysis of the insufficiency of 

legal means to protect third States’ rights and interests in international adjudication. In 

addition, as a supplementary study, this research project looks into the extent to which 

the rights and interests of third States are dealt with in State practice. Moreover, the 

international relations analysis of the NEA and SCS disputes relies on a single theory to 

explain how bordering States conflict and cooperate with each other. Nonetheless, the 

application of one theory cannot adapt to the complex legal and political environment of 

NEA and the SCS. It is illuminated that a multivariate regime theory in international 

relations can be established in a comprehensive and balanced way. The application of a 

multivariate international relations theory actually consists of realist, liberalist, and 

constructivist regime theories and models, which enriches the existing literature on the 

management of two zonal disputes and transboundary cooperation.  
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1.4 Research methodology and research design 

In light of previous research questions and literature review, this study adopts various 

research methods to gather information and to produce research outputs. The 

fundamental approach to data collection will be through a study of primary and 

secondary sources. Relevant sources in the thesis are mainly available from library 

databases and the Internet, including websites of international courts and tribunals, 

scholarly publications, legal texts and documents, news media, etc. Primary resources 

are concerned with international and regional legal documents. On the one hand, the 

second chapter discusses the interpretation and application of some provisions of 

UNCLOS in the SCS Arbitration where the Vienna Convention on Diplomatic Relations 

(VCLT) in 1969 and the UNCLOS are invoked. The third chapter presents an overview 

of the development of the procedure of intervention in international law. It reviews a 

series of international treaties, including Institut de Droit International’s resolution in 

1875 the Convention for the Pacific Settlement of International Disputes in 1899, the 

Convention for the Pacific Settlement of International Disputes in 1907, the General Act 

for the Pacific Settlement of International Disputes in 1928, the Revised General Act for 

Pacific Settlement of International Disputes in 1949, the ICJ Statute, the VCLT, and 

Vienna Convention on the Law of Treaties between States and International 

Organizations or between International Organizations in 1986 (VCLTSIO). On the other 

hand, official documents from domestic governments and international or regional 

organizations are also examined. For NEA and the SCS, in terms of government 

statements, declarations, and legislative acts, various positions on maritime territory 

from neighboring countries are provided. Additionally, agreements, rules, and 

regulations from international and regional organizations are elaborated as well, so as to 

demonstrate the deficiencies of current regime settings and the urgent need to establish 

multivariate maritime regimes in the East Asia region. With regard to secondary 

resources, it is scholarly research publications that have a supporting role to play in the 

study, including academic papers, books, reports, etc. The second and third chapters, 

and the legal dilemmas of NEA and the SCS in the fifth and sixth chapters frequently 

adopt works from International Law scholars and practitioners. Furthermore, quite a few 

publications from International Law scholars in realism, liberalism, constructivism, and 

regime theories contribute to discussing the applicability of the multivariate regime 

theory.  

 

The second approach of this study is an interdisciplinary approach that links 

international relations and international law scholarship. As Jeffrey Dunoff and Mark 

Pollack have observed, international law and international relations scholars have 

devoted themselves to “the making, interpretation of and compliance with international 
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law”, and have thus “generated substantial theoretical insight and empirical knowledge 

about international law”.
53

 The international lawmaking process, the interpretation and 

application of international rules and principles, and the compliance with and 

effectiveness of international law are the focus of research by international law scholars. 

For international relations scholars, international law serves as one narrative mode to 

handle international relations among States, since those States with stronger legal 

advantages over counterparts may prefer to resolve interstate conflicts via international 

law.
54

 Beginning with the fourth chapter, the thesis of the present work relies on the 

international relations scholarship to address the legal dilemma in which third States 

find themselves in international maritime disputes, especially in the East Asian region. 

The purpose of resorting to international relations scholarship is to find out whether and 

how international relations theories may provide another solution to supplement the role 

of international law in safeguarding third States’ rights and interests in a disputed 

multistate marine zone.  

 

The case study constitutes another method to be adopted. The second and third chapters 

review a series of cases from the ICJ and arbitral tribunals and summarize how third 

States are taken into account at the jurisdictional and substantial stages of international 

adjudication. The second chapter outlines the jurisprudence of the Monetary Gold 

principle based on the Monetary Gold case and associated cases; it examines how the 

presence of third States affects the exercise of jurisdiction conferred by original 

litigating States in a dispute. In particular, it delves into whether this principle is rightly 

interpreted and applied in the SCS Arbitration case. If not, it is perceived that third 

States in the SCS will encounter legal dilemmas, and their rights and interests will 

suffer from prejudice. Therefore, the second chapter is closely related to the fifth 

chapter on legal dilemmas and regime-building in the SCS. The third chapter focuses on 

the ICJ’s cases as regards the intervention procedure under Articles 62 and 63 of the ICJ 

Statute. The majority of cases at issue concern international maritime boundary 

disputes.Whether third-party dispute settlement mechanisms in these cases provide 

sufficient protection for third States will be examined. Particularly, it looks into whether 

the SCS Arbitral ruling reflects the dilemma of international law’s inadequacy to offer 

enough protection for third States. Accordingly, the jurisprudence relating to the 

intervention procedure in the maritime delimitation cases is directly linked to the 
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content of the fifth and sixth chapters, concerning legal dilemmas and regime-building 

in the NEA and SCS regions.  

1.5 Structure and outline of the thesis 

There are seven chapters in the present thesis. The first chapter presents the background 

of the study, research questions, literature review, research methodologies, and structure 

and outline of the thesis.   

 

The second and third chapters provide a legal analysis of the presence of third States in 

international adjudication from procedural and substantial perspectives, respectively. To 

be more specific, the second chapter makes some observations on the evolution of the 

Monetary Gold principle in international litigation history and how this principle is 

interpreted and applied in the SCS Arbitration. This chapter first introduces the 

Monetary Gold case and preliminarily outlines the Monetary Gold principle. Afterwards, 

it sums up requirements of applying this principle and analyzes the role of such a 

principle in the exercise of the jurisdiction of a court or tribunal as well as the 

admissibility of claims from parties to the case. Then, based on previous research 

findings, this chapter specifically evaluates the application of this principle in the SCS 

Arbitration. Finally, assuming the SCS Award was followed, this chapter makes an 

assessment of the impact of the MA on two principal parties and third States in the SCS. 

The overall assessment further provides a justification in order to clarify the legal 

dilemma of the SCS from the perspective of third States.   

 

The third chapter examines how the rights and interests of third States are taken into 

consideration at the substantial stage. It starts with a brief history of how the 

intervention procedure develops under international law, in terms of relevant 

international conventions. Second, the chapter examines two provisions of the ICJ 

Statute which stipulate how third States seek to intervene in pending proceedings. For 

one thing, relevant cases relating to Article 62 will be looked into and some 

observations will be made on the effectiveness of this legal means in the protection of 

the rights and interests of third States, particularly in maritime boundary delimitation 

cases. In addition, it also presents a description of underlying impacts on third States in 

maritime disputes. For another, it also discusses the effectiveness of intervention under 

Article 63 in international adjudication and points out underlying challenges third States 

may encounter. Third, this chapter will elaborate a comparative study on State practices 

relating to the existence of tripoints, enunciating the flexibility and practicality of 

considering the rights and interests of third States. In the end, some final remarks will 

be made on the insufficiency of the intervention procedure to protect the legal rights and 
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interests of third States, especially in the field of international maritime boundary 

delimitation. It is revealed that there should be a more inclusive approach taken to 

properly handle the multilateral interests from third States in maritime disputes.  

 

Since the legal means appear inadequate to fully pay due regard to the rights and 

interests of third States in a multistate-disputed zone, chapter four discusses how 

international relations scholarship contributes to explaining how the rights and interests 

of third States are addressed by focusing on common interests shared by regional States. 

It is contended that regime theory should be applicable to offset the insufficiency of 

legal methods. The first part of this chapter introduces the regime theory and explains 

why it assists in safeguarding the rights and interests of third States in a multistate-

disputed maritime conflict. The second section illustrates different regime formation 

models on the basis of some mainstream international relations theories, including 

realism, liberalism, and constructivism. But mere reliance on the single international 

relations theory does not help address the inadequacy of the legal means. Accordingly, 

this chapter argues for the application of a multivariate regime model. The third section 

lists some cases in the international community where a multivariate regime setting is 

established in some disputed maritime areas bordered by several States, and how 

distinct rights and interests of disputing countries and third States are properly 

addressed. These areas are the Mediterranean Sea, the North Sea, the Baltic Sea, the 

Caribbean Sea, the African Union Border Programme (AUBP) in the East African 

Ocean, the Arctic and the Antarctic areas. 

 

The fifth and sixth chapters will shift to the East Asia region. The fifth chapter discusses 

legal dilemmas and regime-building in three contested zones of NEA. At first, this 

chapter demonstrates what the legal dilemma is in the NEA disputed waters. Given the 

application of delimitation methodology under international law, it examines possible 

delimitation proposals in the NEA and discovers that the presence of third States gives 

rise to difficulties for underlying proposals to be implemented. To be continued, this 

chapter illustrates how a multivariate regime theory assists in protecting the rights and 

interests of third States in spite of interstate pending delimitations. In accordance with 

the application of multivariate regime theory, some incomplete elements of existing 

regime settings in NEA are disclosed. In order to develop a multivariate maritime 

regime in NEA, this chapter provides some policy recommendations for relevant NEA-

States in the fields of fishery management and transboundary marine environmental 

protection which reflect the existence of common interests in the region.  
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The sixth chapter looks into legal dilemmas and regime-building in the SCS region from 

the perspective of third States. The second chapter has pointed out a legal dilemma in 

that the SCS Arbitration produces adverse impacts on third States, and international law 

as a legal means could not fully resolve the SCS dispute. This chapter looks into an 

additional legal dilemma that third States’ rights and interests will not be sufficiently 

taken into account in the delimitation of the Spratlys area, even if China and the 

Philippines as disputing States complied with this final ruling, and even if the ruling 

were also followed by other third States in the SCS. Afterwards, in light of multivariate 

regime theory, this chapter apprises the effectiveness of established maritime regimes 

and spells out the necessity of establishing a multivariate maritime regime. Moreover, 

this chapter indicates how multivariate regime theory assists the SCS-bordering States 

to manage transboundary conflicts and promote transboundary cooperation in the 

undelimited maritime areas. Last but not least, against the background of the Belt and 

Road Initiative (BRI), this chapter sets forth that the Maritime Silk Road Initiative 

(MSRI) and the Vision for Maritime Cooperation under the Belt and Road Initiative 

(VMCBRI) as its associated policy guideline, initially formulate a multivariate maritime 

regime. It explains why some basic elements of the MSRI and VMCBRI meet the 

requirements of a multivariate maritime regime and introduces specific measures of 

promoting transboundary marine cooperation by converging on common interests 

shared by regional States. 

 

The seventh chapter is the concluding section of the full thesis. It first outlines the 

context, reiterates the main research question of the study, and summarizes the main 

findings of each chapter. It is argued that the legal dilemma does exist in East Asia 

maritime conflicts and that it requires improvements in maritime regime to take into 

account the rights and interests of relevant States which have been overlooked by 

international law. What is more, it also sums up policy recommendations coming from 

the fifth and sixth chapters and contends that a multivariate maritime regime in the East 

Asia can be established.  
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Chapter 2  

Reflections on the Evolution of “the Monetary Gold Principle” and 

Its Application in International Adjudication  

 

2.1 Introduction 

In the previous chapter, some preliminary observations concerning the Monetary Gold 

principle in the general framework of international law were presented. Chapter two 

provides a more specific examination concerning the definition and applicable scope of 

the Monetary Gold principle. Notably, the formation of this principle constitutes an 

evolutionary process. In other words, it has not been confined to the Monetary Gold 

case on the responsibility of a third party, but is applied by international courts and 

tribunals by extension so as to identify the real subject matter in a mixed legal dispute.
 

55
 Overall, as Maarten Den Heijer observes, the Monetary Gold principle “has been 

identified as a prominent procedural hurdle for multilateral dispute settlement”.
 56

 

According to the procedural rules of an international court or tribunal, as asserted by 

Filippo Fontanelli, international case law demonstrates that the Monetary Gold principle 

“appears to affect, at the same time, its jurisdiction and the claim’s admissibility both”.
 

57
 

 

This chapter will elaborate jurisprudence relating to the Monetary Gold principle and 

the principle’s application in the settlement of a mixed dispute. The chapter consists of 

                                                           
55   It should be pointed out that there are various definitions of “a mixed dispute” in public international law. The 

notion of a mixed dispute varies under different categories of cases. In recent years, the concept of a mixed 

dispute and the issue of resolving a mixed dispute have been discussed incrementally in the United Nations 

Convention on the Law of the Sea (UNCLOS), underscoring a dispute involving land territorial sovereignty and 

maritime delimitation. In the thesis here, one may generalize the definition of a mixed dispute that implicates a 

pending dispute submitted before a court or tribunal and a real dispute incidental to the submitted dispute. For 

relevant literature, see Peter Tzeng, “The Implicated Issue Problem: Indispensable Issues and Incidental 

Jurisdiction,” New York University Journal of International Law and Politics 50, Issue 2 (2018): 491-2. Peter 

Tzeng, “Investments on Disputed Territory: Indispensable Parties and Indispensable Issues,” Revista de Direito 

Internacional 14, no. 2 (2017): 131. Wensheng Qu, “The Issue of Jurisdiction Over Mixed Disputes in the 

Chagos Marine Protection Area Arbitration and Beyond,” Ocean Development & International Law 47, Issue 1 

(2016): 40-51. Sienho Yee, “The South China Sea Arbitration (The Philippines v. China): Potential Jurisdictional 

Obstacles or Objections,” Chinese Journal of International Law 13, Issue 4 (2014): 689-90, 694. Xinjun Zhang, 

“Mixed Disputes and the Jurisdictional Puzzle in Two Pending Cases: Mauritius v. U.K. and the Philippines v. 

China,” Journal of East Asia and International Law 7, Issue 2 (2014) 529-36. Alan E. Boyle, “Dispute Settlement 

and the Law of the Sea Convention: Problems of Fragmentation and Jurisdiction,” The International and 

Comparative Law Quarterly 46, Issue 1 (1997): 44. 
56   Maarten Den Heijer, “Procedural Aspects of Shared Responsibility in the European Court of Human Rights,” 

Journal of International Dispute Settlement 4, Issue 2 (2013): 373. For similar comments, also see: Natalie S 

Klein, “Multilateral Disputes and the Doctrine of Necessary Parties in the East Timor Case,” Yale Journal of 

International Law 21, Issue 2 (1996): 305, 315. 
57   Filipo Fontanelli, Jurisdiction and Admissibility in Investment Arbitration: The Practice and the Theory (Leiden, 

Netherlands: Brill Nijhoff, 2018), 120. 
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five parts. First, it will introduce the Monetary Gold case and preliminarily outline the 

Monetary Gold principle. Second, in terms of subsequent judicial practice, it will 

present requirements for applying the Monetary Gold principle and analyze the role of 

this principle in the exercise of the jurisdiction of a court or tribunal as well as the 

admissibility of claims from parties to the case. Third, it will shift to jurisdictional and 

MA in the SCS Arbitration as a typical case and examine how the Arbitral Tribunal (the 

Tribunal) identified the real subject matter of the case and addressed the presence of 

third parties in this controversial dispute. Fourth, there will be an examination of the 

impact of the MA on two principal parties and third States in the SCS. Last but not the 

least, there will be some concluding remarks on the applicability of the Monetary Gold 

principle under international law.  

2.2 Reflections on the Monetary Gold case and a preliminary outline of the 

Monetary Gold principle 

With regard to the Monetary Gold principle, academia has adopted different 

connotations. This principle is interchangeably proclaimed as “the indispensable third 

party principle (rule or doctrine)” or “indispensable parties doctrine (principle or 

rule)”.
58

 Shabtai Rosenne alludes to this principle as “the concept of essential parties”, 

while Natalie Klein calls it “the doctrine of necessary parties”.
59

 Moreover, Sir Elihu 

Lauterpacht takes a bit broader of a title and refers to “the problem of ‘the recalcitrant 

third party’”.
60

 Indeed, these alternative illustrations tilt toward highlighting the 

“indispensable” role of third-party States in the adjudicative process, in relation to the 

continuance of a pending proceeding. 

 

                                                           
58   Farid Ahmadov, The Right of Actio Popularis before International Court and Tribunals (Leiden, Netherlands: 

Brill Nijhoff, 2018), 138. Filippo Fontanelli, “Reflections on the Indispensable Party Principle in the Wake of the 

Judgment on Preliminary Objections in the Norstar Case,” Rivista di Diritto Internazionale 100, Issue 1 (2017): 

113. J. G. Merrills, International Dispute Settlement, 6th ed. (Cambridge, United Kingdom: Cambridge 

University Press, 2017), 131. Serena Forlati, The International Court of Justice: An Arbitral Tribunal or a 

Judicial Body? (Cham, Switzerland: Springer, 2014), 144. Christine Chinkin, “Article 62,” in The Statute of 

the International Court of Justice: A Commentary, ed. Andreas Zimmermann, et al (eds), (Oxford, United 

Kingdom: Oxford University Press, 2012), 1536. Fernando Lusa Bordin, “Procedural Developments at the 

International Court of Justice,” The Law & Practice of International Courts and Tribunals: A Practitioners’ 

Journal 16, Issue 2 (2012): 332. Orakhelashvili, “The Competence of the International Court of Justice,” 382. 

Jörg Kammerhofer and André de Hoogh, “All Things to All People? The International Court of Justice and its 

Commentators,” European Journal of International Law 18, Issue 5 (2007): 975. Santiago Torres Bernárdez, 

“The New Theory of ‘Indispensable Parties’ under the Statute of the International Court of Justice,” in 

International Law: Theory and Practice: Essays in Honour of Eric Suy, ed. Karel Wellens (Hague, Netherlands: 

Martinus Nijhoff, 1998), 737. Neri Sybesma-Knol, “The Indispensable Parties Rule in the East Timor Case,” in 

Reflections on International Law from the Low Countries: In Honour of Paul de Waart, ed. Erik Denters and 

Nico Schrijver (Hague, Netherlands: Martinus Nijhoff, 1998), 450. John Collier and Vaughan Lowe, The 

Settlement of Disputes in International Law: Institutions and Procedures (Oxford, United Kingdom: Oxford 

University Press, 1999), 161. Christin Chinkin, Third Parties in International Law, (Oxford, United Kingdom: 

Oxford University Press, 1993), 198-212. 
59   Shabtai Rosenne, The Law and Practice of The International Court, 1920-2005 (Leiden, Netherlands: Brill 

Nijhoff, 2006), 539-47. Natalie S. Klein, “Multilateral Disputes and the Doctrine of Necessary Parties,” 308. 
60   Elihu Lauterpacht, “Principles of Procedure in International Litigation,” in Collected Courses of the Hague 

Academy of International Law 345 (Leiden, Netherlands: Brill Nijhoff, 2009), 461, 465-70. 
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2.2.1 A brief overview of the ICJ’s case law potentially involving absent third 

States before the Monetary Gold case 

 

In a multipolar and interdependent world, as stated by Lori Fisler Damrosch, “it is 

increasingly unlikely that any particular dispute will be strictly bilateral in character”.
61

 

This section highlights how the rights and interests of third States may be implicated to 

some extent in international litigation. Before the Monetary Gold case, the Permanent 

Court of International Justice (PCIJ) and the ICJ addressed some cases where other 

parties were involved. As James Crawford observes, “an early example in which the 

consent principle was used as a bar to proceedings in order to protect absent third 

parties was Status of Eastern Carelia, but this was an advisory opinion”.
62

 In the Corfu 

Channel case, the Court found that Former Yugoslavia’s absence as a third State led its 

documents submitted before the Court “only to be admitted as evidence”.
63

 The Court 

eventually did not make observations on Former Yugoslavia’s evidentiary role, but still 

upheld Albania’s international responsibility without determining FY’s responsibility.
64

 

In the Anglo-Iranian Oil Co case, since the Iranian declaration of accepting the Court’s 

compulsory jurisdiction was made after Iran concluded treaties with some States other 

than the United Kingdom (UK) concerning the most-favored-nation clause, the Court 

considered the UK was not “entitled to invoke these treaties” for the same treatment 

from the respondent.
65

 In the Ambatielos case, the Court merely dealt with a treaty 

between Greece and the UK, without responding to Greece’s request for the same 

undertakings from other States in treaties similar to those of the UK.
66

 In short, the 

presence of absent third States does not produce an adverse impact on the competence 

of the Court—in other words, such States were not “indispensable” to the dispute 

settlement before the Court. Just as James Crawford asserts, “in such cases, the Court 

has generally proved reluctant to make decisions that would involve directly 

pronouncing on the legal position of absent third parties, on the basis that they have not 

consented to the jurisdiction of the Court”.
 67

  

 

                                                           
61    Lori Fisler Damrosch, “Multilateral Disputes,” in The International Court of Justice at a Crossroads, ed. Lori F. 

Damrosch (New York, United States of America: Transnational Publishers, 1987), 376. 
62   Crawford, State Responsibility, 655. Status of Eastern Carelia, Advisory Opinion, Ser B, No. 5, 27-9 (PCIJ. 1923). 

The PCIJ asserted that “there has been some discussion as to whether questions for an advisory opinion, if they 

relate to matters which form the subject of a pending dispute between nations, should be put to the Court without 

the consent of the parties, it is unnecessary in the present case to deal with this topic”. The primary reason was 

that the Soviet Union was not a member of the League of Nations. Since the PCIJ merely owned its jurisdiction 

ratione personae over member States, the exercise of its jurisdiction over this case involving a non-party State 

was evidently barred.  
63    The Corfu Channel Case, United Kingdom v. Albania, I.C.J. Rep 4, 17 (ICJ. 1949).  
64   United Kingdom v. Albania, at 17. The Court finally found it unnecessary to express an opinion on their probative 

value.  
65    Anglo-Iranian Oil Co Case, United Kingdom v. Iran, I.C.J. Rep 93, 108-10 (ICJ. 1952). 
66    Ambatielos Case, Greece v. United Kingdom, I.C.J. Rep 10, 21-2 (ICJ. 1953).  
67    Crawford, State Responsibility, 655.  
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2.2.2 The Monetary Gold case: An issue of jurisdiction and admissibility relating 

to absent third States  

 

This section will first briefly introduce the Monetary Gold case. Second, it will make 

some remarks on the basis of the Court’s examination of its jurisdiction and 

admissibility of Italy’s claim.  

 

2.2.2.1 A summary of the Monetary Gold case 

 

In 1943, Germany “looted and removed the monetary gold from Rome in Italy to 

Germany”.
68

 In 1946, France, the UK, and the US, as well as Albania and other states, 

“signed Part III of the Agreement on Reparation from Germany, on the Establishment 

of an Inter-Allied Reparation Agency and on the Restitution of Monetary Gold”.
69

 Italy 

“adhered to the provisions of Part III of the Agreement by a Protocol signed in 1947”.
70

 

To implement this agreement, France, the UK, and the US “appointed a Tripartite 

Commission to assist them in distributing the monetary gold”, while both Albania and 

Italy claimed the possession of the gold.
71

 Later, France, the UK, and the US “signed 

the Washington Agreement which determined to submit this issue to an arbitrator” in 

1951.
72

 It was said that “if the monetary gold were determined to be in favour of 

Albania, they would deliver the gold to the UK in partial satisfaction of the judgment in 

the Corfu Channel case,
73

 unless Albania or Italy filed an application to the ICJ to 

decide which state had the priority over the monetary gold”.
74

 The Arbitral Award 

finally “decided the gold in 1943 belonged to Albania”.
75

  

 

By submitting an application to the ICJ, Italy claimed that “three states should deliver to 

Italy the gold that might be due to Albania”; the other claim was that “Italy’s right to 

receive the gold must have priority over the UK’s claim to the gold”.
76

 Afterwards, Italy 

contended that the examination of the first submission in merits would “pass upon the 

                                                           
68   Case of the Monetary Gold Removed from Rome in 1943, Italy v. France, United Kingdom of Great Britain and 

Northern Ireland and United States of America, I.C.J. Rep 19, 25 (ICJ. 1954). 
69    The Monetary Gold, at 25.  
70    Ibid. 
71    Ibid., at 25-6.  
72    Ibid., at 26. 
73   In the Corfu Channel case, Albania was adjudicated to make reparation to the United Kingdom. However, 

Albania declined to pay compensation. 
74    The Monetary Gold, at 26. 
75    Ibid. 
76    Ibid., at 22. 
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international responsibility of Albania to Italy without Albania’s consent”.
77

 “The 

Washington Statement is not a sufficient basis upon which to found the jurisdiction of 

the Court to deal with the merits of the claim”.
78

 Additionally, it submitted that “the 

proceedings instituted by Italy in conformity with the Washington Statement are in 

reality directly against Albania, which is not a party to the suit”.
79

 The UK required the 

Court to find that “Italy’s application in the preliminary question did not conform or no 

longer conformed to the conditions and intentions of the Washington Statement” and to 

decide “Italy must be considered as not having made an application in accordance with 

the conditions laid down by the Statement”.
80

 

The Court was conscious of the fact that the applicant challenged its jurisdiction, but it 

found that “the Statute or Rules of the Court did not prohibit the applicant to raise a 

preliminary objection”.
81

 It further observed that, to decide whether Italy was entitled to 

receive the gold in its first submission, it was necessary to determine “the lawful or 

unlawful character of certain actions of Albania” or the “international responsibility of 

Albania”.
82

 Without Albania’s consent, the Court “cannot decide such a dispute”.
83

 

Otherwise, it would “run counter to a well-established principle of international law that 

the Court can only exercise jurisdiction over a State with its consent”.
84

 Within the 

meaning of Article 62 under the ICJ Statute, the Court intended to clarify that Albania 

had legal interests in this case and might have applied to intervene, and the proceedings 

may continue. Notwithstanding, the case of Albania appears to be different as a third 

State since the Court was even unable to adjudicate the pending dispute. Therefore, the 

Court concluded that “in the present case, Albania’s legal interests would not only be 

affected by a decision, but would form the very subject-matter of the decision. In such a 

case, the Statute cannot be regarded, by implication, as authorizing proceedings to be 

continued in the absence of Albania”.
85

 Though “Italy and the three respondent states 

have conferred jurisdiction upon the Court, it cannot exercise this jurisdiction to 

adjudicate on the first claim submitted by Italy. Regarding the second application, the 

Court found that this claim was dependent upon its decision on Italy’s first claim.
86

 

                                                           
77    Ibid.  
78    Ibid., at 27.  
79    Ibid. 
80    Ibid. 
81    Ibid., at 29. 
82    Ibid., at 32. 
83    Ibid.  
84    Ibid. 
85    Ibid. 
86    Ibid., at 33. 
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Given it cannot exercise jurisdiction over the first claim, the Court “must refrain from 

examining the question of priority between Italy and the UK”.
87

   

 

2.2.2.2 Reflections on the ICJ’s reasoning in the Monetary Gold case  

 

First, it is suggested that a third State’s legal interests and rights form “the very subject 

matter” of the case. They are out of the jurisdictional scope of the Court, since the ICJ is 

only requested to address the rights and obligations of two principal parties. due to lack 

of the “very subject matter” of the pending dispute in question，the Court’s jurisdiction 

ratione personae over absent third State cannot be exercised. Peter Tzeng considers the 

Court’s way as “the characterization approach”, “where the court or tribunal must 

characterize the dispute as one relating more to the participating States or the absent 

State”.
88

  

 

Second, the Court is required to identify whether the real dispute between parties 

exists—that is, the real subject matter of that pending dispute. The Court must ensure 

that both claimant and respondent States have consented to the Court’s exercise of 

jurisdiction since the beginning of the dispute, in accordance with maxim “nemo dat 

quod non habet: states that have consented to the Court’s jurisdiction cannot authorize it 

to rule on the legal position of a state not before the Court,” as indicated by Jörg 

Kammerhofer and André de Hoogh.
89

 The Monetary Gold case, like what the ICJ has 

summarized in Nauru, further manifests a logical sequence in the identification of a real 

dispute. It is observed that “in the latter case (the Monetary Gold case), the 

determination of Albania’s responsibility was a prerequisite for a decision to be taken 

on Italy’s claims”.
90

 Additionally, “in the Monetary Gold case the link between, on the 

one hand, the necessary findings regarding Albania's alleged responsibility and, on the 

other, the decision requested  of the Court regarding the allocation of the gold, was not 

purely temporal but also logical”.
91

 Such a reasoning constitutes “the logic-based 

approach” elaborated by Peter Tzeng, “where the court or tribunal must determine the 

logical relationship between the exercise of jurisdiction over the participating State and 

the exercise of jurisdiction over the absent State”.
92

 Specifically, whereas the first 

dispute (the real dispute) is between one of the parties and an absent third State, the 

second dispute is the pending dispute between the two original litigants. Without 

consent from the original parties in the proceedings to decide the first dispute logically, 

                                                           
87    Ibid., at 34. 
88    Tzeng, “The Implicated Issue Problem,” 460.   
89    Kammerhofer and de Hoogh, “All Things to All People?” 975.  
90    Case concerning Certain Phosphate Lands in Nauru, Nauru v. Australia, I.C.J. Rep 240, 261, para. 55 (ICJ. 1992) 
91    Nauru v. Australia, at 261, para. 55.   
92    Tzeng, “The Implicated Issue Problem,” 460.    
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it is not possible to deal with a pending dispute before the Court. Therefore, the ICJ 

cannot have jurisdiction ratione materiae over the dispute submitted by the principal 

parties before it.  

 

Third, in the Monetary Gold case, the Court did not declare that it had no jurisdiction, 

but said it “cannot exercise the jurisdiction”.
93

 Robert Kolb indicated that “the Court 

was seeking to avoid the introduction of a back-door form of compulsory 

jurisdiction”.
94

 To be noted, the court’s decision that the legal interests and rights of an 

absent third State would form the “very subject matter” of the case relates to the 

provision of “an interest of legal nature” within the meaning of Article 62 of the ICJ’s 

Statute.
95

 According to Karel Wellens, either the procedure of intervention or the 

Monetary Gold principle is ascribed to a type of “direct third-party participation” in 

international adjudication.
96

 In fact, both the rule enshrined in the Monetary Gold case 

and Article 62 contain “affected” legal interests of a third State, but the extent and scope 

are different—the former becomes broader so that the Court cannot exercise its 

jurisdiction without the presence of a third State; alternatively, the latter is narrower, so 

the proceedings continue with the implication of absent third States. Last but not the 

least, the Court in the Monetary Gold case observed that Article 59 of the Statute was so 

insufficient as to be applicable even if the decision was only binding upon the applicant 

and respondent states. Article 59 postulates that the Court was “at least able to render a 

binding decision,” but the Court could not give such a decision on that issue without the 

consent of an absent third State or the settlement of the real dispute.
97

 Likewise, Natalie 

Klein also emphasizes that “it is unrealistic to expect Article 59 to serve as a blanket 

protection of third States’ interests”.
98

 James Crawford admitted as well that “the terms 

of Article 59 of the Statute alone may be insufficient to ensure protection in all cases”.
99

 

 

In short, the Monetary Gold case reflects the limit of the Court’s jurisdiction in 

addressing of a mixed dispute at the early stage of the ICJ, but debates on this issue 

within the Court have not yet ended. The jurisprudence of the Monetary Gold case has 

                                                           
93    The Monetary Gold, at 33.  
94    Kolb, The International Court of Justice, p. 568. 
95   “The Statute of the International Court of Justice,” International Court of Justice, accessed October 16, 2018, 
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been repeatedly examined in a series of cases decided by a court or tribunal and will be 

elaborately illustrated below.    

 

2.2.2.3 The concurrent involvement of jurisdiction and admissibility in the 

Monetary Gold case  

 

The preceding part of this section gives an impression that this case is merely confined 

to the jurisdiction of the Court. A further question would be whether this case is also 

involved in the admissibility of an applicant State’s claim. The Court in Oil Platforms 

explicitly states that “objections to admissibility normally take the form of an assertion 

that, even if the Court has jurisdiction and the facts stated by the applicant State are 

assumed to be correct, nonetheless there are reasons why the Court should not proceed 

to an examination of the merits”.
100

 Therefore, “it may proceed to an examination of the 

merits only when it finds the application and submissions admissible,” as illuminated by 

Chinese Society of International Law.
101

 Filippo Fontanelli also points out that 

“jurisdictional objections challenge the scope of the tribunal’s mandate over certain 

categories of disputes”, whereas “admissibility objections refer to defects of the specific 

claim or claimant”.
102

 In the Monetary Gold case, the Court at face value only deals 

with the consent of an absent third State to the exercise of the Court’s jurisdiction. 

Nonetheless, Italy’s claim is simultaneously inadmissible, as the claim is not against the 

UK’s legal responsibility but Albania’s, which goes beyond Italy’s application before 

the Court. As a result, the Monetary Gold case concurrently considers issues relating to 

jurisdiction and admissibility. The discussion above focuses on jurisprudence in the 

Monetary Gold case; international case law indicates that the ICJ’s legal reasoning has 

been developed in an evolutionary way. The next section will examine more cases and 

further illustrate the Monetary Gold case’s impact on international dispute settlement. 

2.3 The evolution of the Monetary Gold principle in the international adjudication  

In order to illustrate the evolutionary process of the Monetary Gold principle, this 

section will be divided into three parts. As the logical sequence of two disputes in a 

mixed dispute constitutes the linchpin for applying this principle, this section will begin 

by discussing two norms that have been touched upon in brief, i.e., “simultaneous” as 

well as “not purely temporal but also logic”. Afterwards, this part will examine the 

                                                           
100    Case concerning Oil Platforms, Iran v. United States of America, I.C.J. Rep 161, at 177, para. 29 (ICJ. 2003).  
101    Chinese Society of International Law, “The South China Sea Arbitration Awards,” 398.  
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operation of the Monetary Gold principle, in order to showcase the identification of a 

real dispute’s subject matter in accordance with this principle. In the second part, it 

concerns the identification of the subject matter of a real dispute directly involving 

absent third States as required by the Monetary Gold principle. The final part involves 

the identification of the subject matter of a mixed dispute when the real dispute and a 

superficial dispute exist without the implication of absent third parties, based on the 

Monetary Gold Principle.  

 

2.3.1 The requirements in the evolution of the Monetary Gold principle  

 

In Nauru and East Timor, the Monetary Gold case was interpreted as follows: the 

determination of the international responsibility of a third State should be the 

prerequisite or basis to determine the international responsibility of one of parties to the 

dispute.
103

 A simultaneous determination “would not be precluded by the Monetary 

Gold decision.”
104

 The link between the findings on the claim of a third State and the 

requested judgment was not “purely temporal but also logical.”
105

 In the Larsen v. 

Hawaii Kingdom Arbitration, the Tribunal observed that “as the International Court of 

Justice explained in the Monetary Gold case, an international tribunal may not  exercise 

jurisdiction over a State unless that State has given its consent to the exercise of 

jurisdiction. That rule applies with at least as much force to the exercise of jurisdiction 

in international Arbitral proceedings”.
106

 The Arbitral Award not only implicates a 

superficial dispute between Mr. Larsen and the Hawaiian Kingdom, but entails another 

dispute between Mr. Larsen and the United States due to the responsibility of the United 

States. By extension, since two disputes are integrated into one mixed dispute 

holistically, terms like “prerequisite” or “basis” offer a more specified manifestation of 

the inherent sequence between the dispute implicating an absent third State and the 

pending dispute. As Peter Tzeng remarks, “there is no question that courts and tribunals 

consider the ‘prerequisite determination’ test to be determinative on whether they can 

exercise jurisdiction over a dispute”.
107

 

 

However, not all judges accede to this reasoning adopted by the Court, and their 

diverging views are primarily expressed with regard to the extent to which the rights 

                                                           
103   Nauru v. Australia, at 55. Case concerning East Timor, Portugal v. Australia, I.C.J. Rep 90, 33-8 (ICJ. 1985).  
104   Nauru v. Australia, at 55.  
105   Ibid.  
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and interests of a third State in absentia are affected. In Nauru, due to the Trusteeship 

Agreement to which three States (the United Kingdom, New Zealand, and Australia) are 

parties, Judge Jennings observed that the Court would “unavoidably and simultaneously” 

be deciding “legal interests of those two other States”.
108

 Judge Ago also stated that the 

Court’s decision would “equally and inevitably affect the interests” of third States in 

absentia.
109

 A “simultaneous” or “equal” determination is sufficient to deprive the 

Court of its jurisdiction. Judge Schwebel considered that the decisive matter in the 

Monetary Gold case was “whether the determination of the legal rights of the present 

party effectively determines the legal rights of the absent party”.
110

 But, the opinion per 

se seems not to clearly define the scope of “effectively” and remains to be inexplicit. In 

concurrence with the Court’ ruling, Judge Shahabuddeen said, “what was involved was 

a judicial determination purporting to produce legal effects for the absent Party, as was 

visualized in the Monetaly Gold case, and not merely an implication in the sense of 

extended consequence of the reasoning of the Court”.
111

 In the East Timor case, in 

opposition to applying the Monetary Gold decision, Judge Weeramantry warned that, so 

as to undertake “the judicial duty to decide the cases brought before it within its 

jurisdictional competence”, the Court had to take great caution to avoid the abuse of the 

Monetary Gold case.
112

  

 

In spite of varying views above, as argued by Robert Kolb, the Court “requires that the 

effect on the third State’s rights must be a powerful one” and sets up a high and 

stringent threshold to adopt this principle.
113

 Such a “logic or prerequisite” norm flows 

from seeking balance between the proper exercise of judicial duty of a court or tribunal 

and the role of the consent of an absent third State. Moreover, the logical sequence in a 

mixed dispute —i.e., the real dispute determines a submitted dispute at face value—is 

of great essence to resolve that particular dispute.  

 

2.3.2 The identification of the subject matter of a real dispute directly involving a 

third State in accordance with the Monetary Gold principle 

 

In fact, previous observations have implicitly made out the applicable scope of the 

Monetary Gold principle. For one thing, it is a dispute with the direct participation of an 

absent third State that necessitates the application of the Monetary Gold principle. For 

another, it is a dispute incidental to the submitted dispute before third-party litigation 

                                                           
108    Nauru v. Australia, Dissenting opinion of President Jennings, at 301-2. 
109    Ibid., Dissenting opinion of Judge Ago, at 328. 
110    Ibid., Dissenting opinion of Judge Schwebel, at 331.  
111    Ibid., Separate opinion of Judge Shahabuddeen, at 296. 
112    Portugal v. Australia, Dissenting opinion of Judge Weeramantry, at 158-9. 
113    Kolb, International Court of Justice, 569.  



The Third State Perspective 

30 

bodies that requires the invocation of the Monetary Gold principle to identify the real 

subject matter. Whether this principle may be applicable or not has been examined in 

the ICJ and arbitral proceedings covering different fields of international law.    

 

2.3.2.1 The Monetary Gold principle and cases concerning international 

responsibility due to international wrongful acts 

 

If the act committed by one of parties to the dispute hinges on the international legal 

responsibility of a third State which is not a party to the proceedings, the very subject 

matter of the dispute becomes the international wrongful act commissioned by a third 

State in the proceedings. In Nicaragua v. U.S., the United States claimed the rights and 

interests of El Salvador, Costa Rica, and Honduras formed the very subject matter of the 

dispute and invoked the Monetary Gold decision to make Nicaragua’s claim 

inadmissible.
114

 The US’ deterrence against Nicaragua was acting in collective self-

defence of three States” and cannot be insularly addressed.
 115

 Nevertheless, the Court 

found that El Salvador’s affected rights and interests merely led to it seeking 

intervention and did not become the very subject matter of the decision.
116

 In Nauru, the 

Court rejected its application of the Monetary Gold principle. In East Timor, the Court 

recognized that “the very subject-matter of the Court’s decision would necessarily be a 

determination whether it (Indonesia) could or could not have acquired the power to 

enter into treaties on behalf of East Timor relating to the resources of its continental 

shelf”.
117

 So, this principle was applicable. In DRC v. Uganda, the Court said, “the 

interests of Rwanda clearly do not constitute ‘the very subject-matter’ of the decision to 

be rendered  by the Court on the DRC’s claims against Uganda, nor is the determination  

of Rwanda’s responsibility a prerequisite for such a decision”.
118

 In Larsen v. Hawaiian 

Kingdom, the Tribunal considered that the determination on the responsibility of the 

United States would be a prerequisite to adjudicate the responsibility of the Hawaiian 

Kingdom.
119

 In Marshall Islands, the Court declared the nonexistence of a dispute, 

without expressing its view regarding jurisdiction and admissibility in the claim that 

other States as parties to the Treaty on the Non-Proliferation of Nuclear Weapons and 

other affected States were absent in the proceedings.
120

 Judge Xue suggested that “these 
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objections deserve an immediate consideration of the Court at the preliminary stage, as 

the answer to them would have a direct effect on the jurisdiction of the Court and the 

admissibility of the Application”.
121

 Judge Crawford indicated that, “in the present case, 

Monetary Gold may well impose limits on the consequences that can be drawn  from 

the Respondent’s conduct, if indeed it is held to involve a breach of  international law. 

But precisely what those limits are will depend on the  ground of decision”.
122

 In M/V 

“Norstar”, Italy contested that Spain’s execution of Italy’s request for the seizure of the 

M/V “Norstar” based on the 1959 Strasbourg Convention formed the very subject 

matter of Panama’s submission, and the Monetary Gold principle prevents the 

International Tribunal for the Law of the Sea (ITLOS) from exercising jurisdiction 

ratione personae.
123

 The Tribunal considered that Spain’s seizure was incidental to 

Italy’s conduct of order and authorization and should be examined separately.
124

 

Consequently, Italy’s legal interests remained to be the very subject matter of this case 

and the Monetary Gold principle was not an obstacle to debar the Tribunal’s 

jurisdiction.
125

 Nonetheless, with regard to the nature of Spain’s conduct, the Tribunal 

indeed concluded that “the present case, which involves the action of more than one 

State, fits into a situation of aid or assistance of a State in the alleged commission of an  

internationally wrongful act by another State”.
126

 Just as Filippo Fontanelli comments, 

“it is difficult to say that the position of Spain is not prejudged by the Norstar precedent, 

which will have been decided on the merits”.
127

  

 

To be noted, there are some cases involving international wrongful acts of international 

organizations that are regarded by respondent States as absent third parties within the 

meaning of the Monetary Gold principle. In Legality of Use of Force, some respondents, 

like Portugal and France, argued that international responsibility arising out of military 

air strikes should be attributed to the North Atlantic Treaty Organization (NATO) and 

UN instead of member States.
128

 However, the Court did not respond to these objections 
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and left them unanswered.
129

 In the Interim Accord case, the Court observed that rights 

and obligations of NATO and its member States other than those of Greece were 

“independent” of the present case, and “the assessment of their responsibility was not a 

prerequisite for the determination of the responsibility” of Greece.
130

 Therefore, NATO 

and its member States were not indispensable third parties and the present dispute was 

only concerned with whether Greece fulfilled its obligations under the Interim 

Accord.
131

  

 

In cases of international responsibility, it is common for the respondent and absent third 

States or international organizations to commit a single international wrongful act 

against the applicant. Such a form of international responsibility, as defined by André 

Nollkaemper, is “shared responsibility”.
132

 In light of the ICJ’s international case law, 

He summarizes three scenarios where the Monetary Gold principle may be invoked, but 

showed negative attitudes regarding its application. Firstly, the Monetary Gold principle 

“does not prevent the Court from exercising jurisdiction in case of two concurrent 

independent wrongful acts”.
133

 Secondly, “the Court also has excluded from the scope 

of the Monetary Gold rule cases of double attribution, that is: responsibility arising out 

of an act of a joint organ that can be attributed to two or more states”.
134

 Thirdly, since 

the ICJ’s jurisdiction is merely based on State consent, “the Court by definition cannot 

determine the legal position of such organizations, and on that basis the Monetary Gold 

rule does not seem to apply”.
135

 In addition, in Croatia v. Serbia, the Court asserted that 

the Monetary Gold principle “has no application to a State which no longer exists, as is 

the case with the SFRY, since such a State no longer possesses any rights and is 

incapable of giving or withholding consent to the jurisdiction of the Court”.
136
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2.3.2.2 The Monetary Gold principle and cases involving territorial sovereignty 

and maritime delimitation 

 

In the delimitation of land boundaries, respondent States usually request that the Court 

take care of its competence to adjudicate the dispute before it, to the extent that the land 

boundary to be determined may encroach upon the rights and interests of a third State 

which is not party to the proceedings, and the Monetary Gold principle may debar the 

exercise of the Court’s jurisdiction. Nevertheless, the Court has shown negative 

attitudes toward such arguments. In the Burkina Faso/Mali case, the Special Chamber 

considered that the rights of Niger as a third State were “in any event” afforded 

protection by Article 59 of the Statute.
 137

 In the Libya/Chad case, the Court determined 

the eastern end-point of the frontier would “lie on the boundary of the Sudan”; to the 

west, the Court was “not asked to determine the tripoint Libya-Niger-Chad” and its 

decision would “not be opposable to Niger as regards the course of that boundary’s 

frontiers”.
138

 In the Cameroon v. Nigeria case, the Court observed that, “the request to 

specify the frontier between Cameroon and Nigeria from Lake Chad to the sea does not 

imply that the (Cameroon-Nigeria-Chad) tripoint could be moved away from the line 

constituting the Cameroon-Chad boundary”.
139

 Overall, the Court did not find that the 

legal interests of Chad as an absent third State would be affected by the Court’s decision 

on the delimitation of a land boundary between two parties in the Lake of Chad; thus, 

the Monetary Gold principle did not debar the jurisdiction ratione personae of the Court 

and Nigera’s objection is inadmissible. 

 

In maritime delimitation cases, based on the Monetary Gold case, the Court made clear 

in the Nicaragua v. Honduras case, it “will not rule on an issue when in order to do so 

the rights of a third party that is not before it, have first to be determined”.
140

 It also laid 

out some previous cases that illustrated the equivalent rationale, including Tunisia/Libya, 

Libya/Malta, El Salvador/Honduras, and Cameroon v. Nigeria.
141

 Additionally, as was 

shown in Romania v. Ukraine, the Eritrea/Yemen arbitration, and the Barbados v. 

Trinidad and Tobago arbitration, the Monetary Gold principle had continued to be 

applied as long as the Court’s decision potentially touched upon the rights and interests 
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of third States.
142

 As for that undefined part, rights and interests of third States 

constitute the very subject matter of the dispute before the court so that the delimitation 

task is unable to be fulfilled. 

 

In addition, on September 28, 2018, Palestine instituted proceedings against the United 

States before the ICJ, claiming that moving the U.S. Embassy in Israel to Jerusalem 

violated a series of articles in the VCDR.
143

 Particularly, Article 3 of VCDR provides 

that “the diplomatic mission of a sending State must be established on the territory of 

the receiving State”.
144

 As a sovereign State, Palestine considered Jerusalem to be its 

territory, and that America’s action amounted to an acknowledgment of Israel’s 

territorial sovereignty over Jerusalem and a rejection of Palestine’s. In the end, the 

Court is essentially requested to determine the territorial sovereignty over Jerusalem 

without the consent of Israel as an absent third State. Israel’s legal rights and interests 

may form the very subject matter of the case and hinder the Tribunal from exercising its 

jurisdiction ratione personae.
145

 Thus, the Monetary Gold principle may be applicable. 

On the other hand, Palestine may have formulated a territorial sovereignty dispute 

regarding Jerusalem as a dispute regarding the interpretation and application of VCDR. 

Given that the former constitutes the basis and prerequisite to decide the latter, the 

Court may be deprived of the jurisdiction ratione materiae as well. Additionally, 

Palestine’s application may also be recognized as inadmissible. Therefore, it is the 

Monetary Gold principle that may be applied in the proceedings. How the Court may 

deal with a potential jurisdictional hurdle created by the Monetary Gold principle 

remains to be seen. 

 

2.3.2.3 The Monetary Gold principle and cases involving international investor-

State arbitration and international criminal law  

 

In international investor-State arbitration, the Monetary Gold principle has been referred 

to in the Chevron Corporation v. Ecudor case. The Tribunal acknowledged that this 
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principle can be applicable “by analogy”, observing that “no arbitration tribunal has 

jurisdiction over any person unless they have consented”.
146

 Noam Zamir critically 

comments that individuals “do not possess the same status of international legal 

personality that states possess and they cannot incur the same general legal 

responsibility for violations of public international law”.
147

 Given such a decision is 

adhered to afterwards, it would help a respondent to refrain from the exercise of a 

tribunal’s jurisdiction, which may largely restrain the judicial capacity of investor-State 

arbitral tribunals.
148

 Additionally, international criminal law may implicate the 

Monetary Gold principle regarding whether it will prohibit the International Criminal 

Court (ICC) from exercising jurisdiction over cases involving a non-party State or party 

State without consent to the ICC’s jurisdiction for the crime of aggression.
149

 In James 

Crawford’s view, “the ICC has jurisdiction over natural persons, not States” and its 

decision “would not determine any issue of state responsibility”.
150

 Accordingly, there 

will be no scope for the application of the Monetary Gold principle.
151

 

 

2.3.2.4 A narrow reading of the Monetary Gold principle based on international 

case law when absent third States are directly implicated  

 

Alexander Orakhelashvili highlights that “the doctrine of indispensable parties applied 

only in extreme cases where the interest of an absent State is so closely related to the 

subject-matter of a dispute that it makes it impossible to limit the adjudication to the 

rights and interests of the applicant and the respondent”.
152

 Regarding the direct 

implication of third parties, current case law recognizes that only absent States are 

qualified to debar jurisdiction ratione personae of an international court or tribunal, 

rather than international organizations and other individuals or private entities. 

Moreover, Tom Dannenbaum contends that “the ICJ’s “indispensable third party” rule 

has been applied narrowly”.
153

 Martins Paparinskis and André Nollkaemper also argue 

that a narrow reading of this principle is presented as far as shared responsibility is 

concerned.
154

 In addition, Judge Ajibola considers it as “a narrow interpretation if the 

Court is not to fall into the pit of shirking its duty to decide the case presented to it, as 
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between the parties before it.”
 155 

Noam Zamir holds the view that “the Monetary Gold 

must be interpreted narrowly and such reliance on this principle will only occur in 

limited circumstances”.
156

 Paolo Palchetti indicateds that “on balance, this narrow 

reading of the Monetary Gold principle appears to be preferable”.
157

 Overall, it should 

be pointed out that the Monetary Gold principle is frequently considered but rarely 

invoked, in the event of absent third States’ direct participation.   

 

To be concluded, when an absent third State is implicated in the proceedings, a mixed 

dispute will be on the table for an international court or tribunal to deal with. In the 

event that a dispute between a third State and one of parties to the proceedings 

determines other aspects of a mixed dispute on the whole, the interests of a third State 

would form the very subject matter of the decision. To fully exercise its competence 

over the dispute between States, an international court or tribunal commits itself to 

examining judicial obstacles or objections against its jurisdiction on the basis of State 

consent. In spite of wide-ranging international law fields involving the Monetary Gold 

principle, the strictly confined applicability gives rise to a side effect that a court or 

tribunal is not inclined to take the presence of third States into account on some 

occasions where this principle should be applicable. It is seemingly seen in the SCS 

Arbitration case and will be elaborated below. 

 

2.3.3 The identification of the subject matter of a mixed dispute without 

implication of third States in accordance with the Monetary Gold Principle  

 

One might propose another category in which the pending dispute before a court or 

tribunal does not reflect the real subject matter of that dispute; as a result, the existence 

of real and superficial disputes formulates a mixed dispute as a whole. The real dispute 

as the first dispute determines the pending dispute as the second dispute. This issue has 

been touched upon by the ICJ and arbitral tribunals under Article 287 and Annex VII of 

UNCLOS. 

 

2.3.3.1 The Aegean Sea Continental Shelf case and the Malaysia/Singapore case 

 

In the Aegean Sea Continental Shelf case, the Court observed that “any disputed 

delimitation of a boundary entails some determination of entitlement to be areas to be 
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delimited”.
158

 The dispute involving “the respective areas of continental shelf” made it 

“necessary to establish the boundary” between two States.
159

 It was further stated that “a 

dispute regarding entitlement and delimitation of areas of CS tends by very nature to be 

one relating to territorial status”.
160

 “The reason is that legally coastal State rights over 

the CS are both appurtenant to and directly derived from the State’s sovereignty over 

the territory abutting on that continental shelf”.
161

 Finally, “a dispute regarding those 

rights would, therefore, appear to be one which may be said to ‘relate’ to the territorial 

status of the coastal State,”162 and the coastal State was Greece, the dispute in essence 

fell into the reservation invoked by Turkey.
163

 In terms of the Monetary Gold principle, 

a pending dispute on the entitlement to CS is determined by the delimitation dispute 

between two States, and both entitlement and boundary delimitation disputes require the 

determination of the territorial sovereignty dispute between two States as the first. 

However, without consent from Turkey, the Court cannot exercise jurisdiction ratione 

materiae over the pending dispute before it. In Malaysia/Singapore, the Court decided 

that Pedra Branca/Pulau Batu Puteh belonged to Singapore, while Middle Rocks 

belonged to Singapore.
164

 However, with respect to the sovereignty of South Ledge as a 

low-tide elevation (LTE), the Court found this feature fell within the overlapping 

territorial waters respectively generated by Pedra Branca/Pulau Batu Puteh and Middle 

Rocks.
165

 Therefore, this requires the delineation of overlapping territorial waters of two 

States. However, the Court found it had no jurisdiction ratione materiae to address the 

sovereignty of South Ledge without consent from two parties.
166

 Here, based on the 

Monetary Gold principle, it is suggested that the delimitation dispute concerning 

territorial waters between two States constitutes the prerequisite to rule on the 

sovereignty dispute concerning South Ledge. 

 

2.3.3.2 The Chagos Marine Protected Area (MPA) Arbitration and the Chagos 

Archipelago Advisory Opinion 

 

Under Article 288(1) of UNCLOS, all listed judicial forums have jurisdiction in any 

dispute concerning the interpretation or application of the Convention. Nevertheless, the 

sovereignty dispute originally lay outside of UNCLOS. Under Section 3 of Part XV of 

UNCLOS, disputes concerning sea boundary delimitation, historic bays or titles, 
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military activities, etc., are able to be excluded from compulsory procedures by a State’s 

declaration. In the Chagos MPA Arbitration, Mauritius submitted a dispute concerning 

the interpretation or application of the concept of “coastal State. The Tribunal observed 

that the dispute concerning the term coastal State “was properly characterized as 

relating to land sovereignty over the Chagos Archipelago”.
167

 But it also states that “an 

issue of land sovereignty might be within the jurisdiction of a Part XV court or tribunal 

if it were genuinely ancillary to a dispute over a maritime boundary or a claim of 

historic title”.
168

 Besides, “a minor issue of territorial sovereignty could indeed be 

ancillary to a dispute concerning the interpretation or application of the Convention”.
169

 

Therefore, the Tribunal asserted that the first dispute concerning sovereignty as the real 

dispute of the case determined the second dispute concerning the term “coastal State” 

and had no jurisdiction ratione materiae over the first and second submissions.
170

 The 

Tribunal’s approach is basically in accordance with the Monetary Gold principle. 

Nonetheless, it actually opened a backdoor for a court or tribunal to address a mixed 

dispute in which the dispute concerning the interpretation or application of the 

Convention constitutes a major issue but territorial sovereignty forms a minor issue and 

could be ancillary to the prior issue. Such an interpretation on the characterization of a 

mixed dispute and art. 298(1)(a) has caused some criticism from scholars.
171

   

  

On 22 June 2017, the United Nations General Assembly (UNGA) passed a resolution to 

ask the ICJ to give an advisory opinion regarding the issue of separation of the Chagos 

Archipelago under Article 65 of the Statute in two aspects.
172

 This case concurrently 

involves two aspects which are composed of the function of decolonization of Mauritius 

discharged by the UNGA and potential legal consequences under international law due 

to the detachment of Chagos Archipelago from Mauritius.
173

 On the one hand, in some 

cases, advisory opinions relating to decolonization have been delivered by the Court. 

Therefore, the Court’s competence over the decolonization part mirrored by the pending 

case should be supported. On the other hand, in the Western Sahara Advisory Opinion, 

it was observed that “lack of consent might constitute a ground for declining to give the 

opinion requested if, in the circumstances of a given case, considerations of judicial 

                                                           
167   Chagos Marine Protected Area Arbitration, Mauritius v. United Kingdom, 2011-03, at 88, para. 212 (PCA. 2015). 
168   Mauritius v. United Kingdom, at 89-90, para. 218. 
169   Ibid., at 90, para. 221. 
170   Ibid., at 93, para. 230. 
171   Qu, “The Issue of Jurisdiction Over Mixed Disputes,” 47-9. Stefan Talmon, “The Chagos Marine Protected Area 

Arbitration: Expansion of the Jurisdiction of UNCLOS Part XV Courts and Tribunals,” International & 

Comparative Law Quarterly 65, Issue 4 (2017): 933-4, 948-51. 
172  “The General Assembly of the United Nations Requests an Advisory Opinion from the Court on the Legal 

Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965,” International Court of 

Justice, June 29, 2017, accessed September 14, 2018, https://www.icj-cij.org/files/case-related/169/169-

20170629-PRE-01-00-EN.pdf.  
173   International Court of Justice, “Legal Consequences of the Separation of the Chagos Archipelago.”   
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propriety should oblige the Court to refuse an opinion”.
174

 Given “to give a reply would 

have the effect of circumventing the principle that a State is not obliged to allow its 

disputes to be submitted to judicial settlement without its consent, the powers of the 

Court under the discretion given to it by Article 65, paragraph 1, of the Statute, would 

afford sufficient legal means to ensure respect for the fundamental principle of consent 

to jurisdiction”.
175

 Consequently, the Court was asked to examine “whether there are 

compelling reasons for the Court’s declining to reply to the request”.
176

 The process of 

decolonization may entail a bilateral sovereignty dispute as regards the Chagos 

Archipelago; in the meantime, the United Kingdom opposes submitting it to an 

international court or tribunal, since this dispute can only be settled with the consent of 

two States. Regarding the issues involving sovereignty, the sovereignty dispute as the 

first matter determines the dispute regarding the decolonization at face value as the 

second. This dispute can only be settled with the consent of two States and Mauritius’s 

failed attempt in the Chagos MPA arbitration consolidates such a stance. Just as Sienho 

Yee indicates, “the fact that fully answering the questions put to the Court would 

necessitate addressing the main or essential issues, in the bilateral dispute between 

Mauritius and the United Kingdom without the latter’s consent, and would be 

incompatible with the Court’s judicial character, is a compelling reason calling for the 

Court’s refusal to give the requested opinion on such issues”.
177

   

 

According to the Advisory Opinion issued on 25 February 2019, the Court noted that 

the GA “has not sought the Court’s opinion to resolve a territorial dispute between two 

States”.
 178

 In addition, “the purpose of the request is for the GA to receive the Court’s 

assistance so that it may be guided in the discharge its functions relating to the 

decolonization of Mauritius”.
179

 Therefore, this case is not involved in the sovereignty 

dispute but only a dispute relating to the decolonization of Mauritius.
 
It is meant that 

“the Court does not consider that to give the opinion requested would have the effect of 

circumventing the principle of consent by a State to the judicial settlement of its dispute 

with another States and cannot, in the exercise of its discretion, decline to give the 
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opinion on that ground”.
180

 In the end, the Court concluded that “there are no 

compelling reasons for it to decline to give the opinion requested by the General 

Assembly”.
181

 Nonetheless, one may pose some doubts about the Court’s incomplete 

reasoning. Specifically, the Court’s decision merely follows from the GA’s request. 

Such a request, as far as the Court is concerned,  does not show GA’s intention to 

address a territorial sovereignty dispute. However, the Court’s obligation to satisfy its 

jurisdiction is by nature objective, without depending on legal or political views from 

the applicant or any third State.
182

 As analyzed before, the GA’s request involves some 

agreements on the detachment of Chagos Archipelago from Mauritius, which has 

reflected a sovereignty dispute. Notably, the Court found that “the United Kingdom’s 

continued administration of the Chagos Archipelago constitutes a wrongful act entailing 

the international responsibility of that State”.
183

 Furthermore, the UK is obligated to end 

the administration of the Chagos Archipelago “as rapidly as possible”, “thereby 

enabling Mauritius to complete the decolonization of its territory in a manner consistent 

with the right of peoples to self-determination”.
 184 

One may argue that such a decision 

has already touched upon the determination of sovereignty over Chagos Archipelago. 

The UK’s illegal act results from infringing Mauritius’s sovereignty, and the Court’s 

mandate reveals that sovereignty is the essential dispute concerning the UK’s continued 

administration. Therefore, without the UK’s consent, the Court cannot make such a 

judicial decision and is in contravention of the application of the Monetary Gold 

principle. There is a compelling reason for the Court not to give an advisory opinion on 

this issue.    

 

2.3.3.3 The Ukraine v. Russia Arbitration and the Crimea investment arbitrations 

 

In Ukraine v. Russia, the Tribunal bifurcated the proceedings and considered Russian 

preliminary jurisdictional objections in a preliminary phase.
185

 The primary objection 

showcases that Ukraine’s submission regarding coastal State rights in the Black Sea, 

Sea of Azov and Kerch Strait reflect a dispute over sovereignty rather than a dispute 

concerning interpretation and application of UNCLOS provisions. Accordingly, the 

Tribunal has the judicial duty to identify which dispute is the first dispute to be 

determined—the sovereignty dispute or the interpretation of the application of coastal 

State rights in UNCLOS. Given the sovereignty dispute is the first one to be addressed, 

                                                           
180  Ibid., at 23, para. 90. 
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the Tribunal will have no jurisdiction ratione materiae over Ukraine’s application, since 

the sovereignty dispute goes beyond the scope of UNCLOS without consent from two 

States. Notably, whether or not the Monetary Gold principle is applicable to identify the 

dispute cannot be disassociated with the background of the arbitration. Russia had de 

facto controlled Crimea since 2014, while Ukraine had lost it as part of its territory. 

Russia claimed that “it has a legal claim to sovereignty over the Crimean Peninsula,” 

whereas Ukraine argued that “Russia has no plausible legal claim to sovereignty over 

Crimea”.
186

 Therefore, the Tribunal cannot circumvent the sovereignty dispute over 

Crimea to decide whether Ukraine coastal State rights are infringed or not in relevant 

maritime areas, which have been pointed out by some scholars.
187

 Nonetheless, it 

remains to be seen how the Tribunal identifies the real dispute in the future. 

 

In the meantime, Ukraine’s companies filed a series of arbitral proceedings against 

Russia on the basis of the Russia-Ukraine Bilateral Investment Treaty (BIT), for 

expropriating their investments in Crimea.
188

 Currently, no investment tribunals invoke 

the Monetary Gold principle to debar its jurisdiction or to make the application 

inadmissible.
189

 Notwithstanding, there are some areas to be explored when territorial 

disputes are involved in investment disputes. In the BIT, the notion of “investment” 

refers to “property and intellectual values” that “are put in by the investor of one 

Contracting Party on the territory of the other Contracting Party”.
190

 Therefore, the 

Tribunal first has to ascertain the ownership of territory where Russia’s confiscating act 

took place. The Court is obliged to determine the sovereignty dispute over Crimea as 

the first dispute, i.e., the legality of Russian occupation over Crimea. It is evident that 

Russia did not participate in any of these arbitrations and did not consent to the 

jurisdiction of the tribunals; thus, theoretically, the Tribunal has no jurisdiction ratione 

materiae over investment disputes as the second dispute. However, arbitral awards 
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rendered in five cases gave no decisions on this issue.
191

 So as to circumvent the 

resolution of a sovereignty dispute, Peter Tzeng provides several “escape mechanisms” 

for the Tribunal to be adopted.
192

 Nevertheless, this issue remains controversial and it 

remains to be seen how arbitral tribunals may deal with that issue in the future.
193

  

 

2.3.4 The Monetary Gold principle and judicial function of an international court 

or tribunal  

 

The Monetary Gold principle is rooted in an international legal principle that a court or 

tribunal cannot exercise its jurisdiction over a State without its consent. Tobias Thienel 

points out that “the Monetary Gold principle has a role to play not only with respect to 

determination of the responsibility of a third State, but also in maritime and territorial 

delimitation cases”.
194

 In the cases involving a third State’s international responsibility, 

three perceptions of the Monetary Gold principle are formulated: the exercise of its 

jurisdiction can be fully and completely debarred, the exercise of its jurisdiction can be 

partially prohibited, or there are no jurisdictional obstacles imposed upon its jurisdiction 

even if a third State is implicated. Meanwhile, this principle is equally applicable in a 

mixed dispute in the absence of a third State. The essence of the Monetary Gold 

principle reflects an approach to making a distinction between a real dispute and a 

superficial dispute incidental to it, and the former determines the latter.  

To illustrate, there are some safeguards for them, including the principles of res judicata 

and pacta sunt servanda, as well as res inter alios acta, the application of intervention 

under the Statute of the ICJ, and instituting new proceedings. They are normally 
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sufficient to protect the interests of third States but should be determined on a case-by-

case basis. The validity of a third State’s claim is a potentially overwhelming factor to 

appraise the effects of these safeguards. If the validity of a third State is dismissed 

without its consent, that would lead a third-party litigation body to cease the exercise of 

its jurisdiction ratione personae. Moreover, a court or tribunal may totally refrain from 

exercising jurisdiction ratione materiae when the real dispute as the first dispute 

constitutes the prior determination of the pending dispute as the second without consent 

from two parties. All in all, the origin and evolution of the Monetary Gold principle 

express a cautious balance that an international court or tribunal intends to seek between 

disputing parties and other States in the international community. On the basis of State 

consent, for an international court/tribunal to completely fulfill its judicial duty it may 

need an objective identification of the real subject matter of the case. However, among 

recent cases, the SCS Arbitration as a mixed dispute under UNCLOS is an exception to 

the application of the Monetary Gold principle and requires a specific examination of 

the Tribunal’s reasoning, which will be presented in the next section. To be noted, the 

SCS Arbitration has exposed some concerns with regard to whether the Monetary Gold 

principle provides safeguards for third States in a bilateral mixed dispute. A court’s or a 

tribunal’s reluctance has showed the insufficient capacity of international legal means 

when they are faced with a multilateral dispute. With the extension of multilateralism, 

much attention should be drawn to seeking supplementary means in response to a 

dispute’s traditional bilateralism. 

2.4 Reflections on the applicability of the Monetary Gold principle in the SCS 

Arbitration 

In general, the Philippines’ submissions can be categorized into three parts. The first 

part is about China’s claims to sovereign rights, sovereign jurisdiction, and to historic 

rights with regard to the maritime areas within the relevant part of the “nine-dash line” 

between the Philippines and China.
195

 The second part is about the legal status and 

maritime entitlement of certain maritime features occupied by China and associated 

maritime entitlements.
196

 The third part is about the legitimacy of China’s alleged 

activities in the area that the Philippines claims to be its EEZ and CS.
197

 The SCS 

Arbitration inherently contains two jurisdictional issues in the preliminary phase, 

namely, the direct participation of third States related to the Tribunal’s jurisdiction 

ratione personae, and the implication of disputes concerning territorial sovereignty and 

maritime delimitation which concern the Tribunal’s jurisdiction ratione materiae. 

                                                           
195   The Philippines v. China, Submissions No. 1 to No. 2 (PCA. 2016). 
196   Ibid., Submissions No. 3 to No. 7. 
197   Ibid., Submissions No. 8 to No. 15. 



The Third State Perspective 

44 

Accordingly, the applicability of the Monetary Gold principle needs to be examined 

from two perspectives.  

 

Regarding the former one, Vietnam and Malaysia formally asked the Court to consider 

their interests and rights which might be affected by the arbitral award.
198

 Other 

bordering States in the SCS did not make similar statements, and none of the 

neighboring States sought to intervene in the proceedings. Instead, they were all 

allowed to attend hearings of jurisdiction and merits as observer States.
199

 China did not 

make an assertion regarding how other surrounding States’ positions create a hurdle for 

the Tribunal’s jurisdiction ratione personae. Nevertheless, this section will take a closer 

look at this issue. In the latter case, without taking the presence of third States into 

account, the Philippines clashes with China concerning the essence of the dispute, 

namely, whether it is a dispute concerning the interpretation or application of certain 

UNCLOS provisions, or a mixed dispute implicating sovereignty and maritime 

delimitation. The Philippines asserted that no sovereignty or delimitation issues are 

involved and the former is the real dispute. However, China argued that the latter 

dispute constitutes the real dispute, which becomes the prerequisite for determining the 

former dispute and deprives the Tribunal of exercising jurisdiction ratione materiae.  

 

2.4.1 The applicability of Monetary Gold principle in the SCS Arbitration in the 

context of direct participation of third States 

 

This section will address how, due to the presence of third States, the Monetary Gold 

principle was interpreted and applied in the SCS Arbitration. First, it will introduce 

arguments from Vietnam, Malaysia, and the Philippines, and the decision of the 
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Tribunal. Following this part, some observations will be made about different States’ 

positions and the ruling, finding that this principle is sufficient to be applied. 

 

2.4.1.1 Arguments from Vietnam, Malaysia, and the Philippines, and the 

Tribunal’s ruling regarding the applicability of the Monetary Gold principle 

 

According to Vietnam’s statement, the Tribunal was asked to pay attention to its rights 

and interests in this arbitration.
200

 Vietnam supported the Tribunal’s jurisdiction over 

the dispute, expressing its position on China’s “nine-dash line” claim, the status and 

maritime entitlement of the features in question, and the legitimacy of certain Chinese 

activities in the West Philippine Sea (WPS).
201

 However, as Stefan Talmon indicates, 

the Philippine submissions were mainly concerned with Articles 13, 56, 57, 76, 77, and 

121 of UNCLOS, and on Vietnam’s side “there was thus no express support of the 

Tribunal’s competence to interpret and apply the provisions most relevant to the 

Philippines’ case”.
202  

From Malaysia’s perspective, “Malaysia may also have 

overlapping maritime entitlements (including an extended continental shelf) in the areas 

of some of the features that the Arbitral Tribunal has been asked to classify”.
203

 The 

Tribunal’s ruling would not “express any position that might directly or indirectly affect 

the rights and interests of Malaysia”.
 204

 It additionally declared that the final award 

could not “decide upon the maritime entitlements” generated by “any features within the 

EEZ and Continental Shelf of Malaysia as published in Malaysia’s Map of 1979”.
205

 

  

The Philippines first argued that, this case was not about a dispute of sovereignty or 

maritime delimitation between two parties and third States.
206

 Second, the Monetary 
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Gold principle is “a narrow principle confined to “responsibility of an absent State for 

breach of an international obligation”.
207

 In this arbitration, the Tribunal was not 

required “to pass judgment on the lawfulness of any actions or conduct of Vietnam”.
208

 

Third, Vietnam’s position had no indication of claims relating to indispensable third 

parties.
209

 The Tribunal first pointed out that the legal rights and obligations of Vietnam 

did not require it to address the issue of territorial sovereignty as a prerequisite for 

determining the merits.
210

 Second, none of the submissions entailed Vietnam’s conduct, 

which was considered to be the very subject matter of the arbitration if Vietnam was an 

indispensable party.
211

 Third, Vietnam supported the Tribunal’s conclusion.
212

 Fourth, 

no argument of indispensable third parties had been made by States in the WPS.
213

 

Therefore, the Tribunal found that the Monetary Gold principle was inapplicable.
214

 

With respect to Malaysia’s arguments, the Court first observed that Malaysia neither 

treated itself as a party to the dispute nor intended to intervene in the proceedings, and 

thus Malaysia would be protected by the res judicata principle.
215

 Second, of certain 

features to be determined, none were situated “within the continental shelf limit claimed 

by Malaysia in the 1979 map”.
216

 In the Tribunal’s view, Malaysia admitted that none 

of the features in the SCS can be fully entitled to EEZ and CS, which is consonant with 

the Philippines’ position.
217

 As a result, the Tribunal’s decision did not affect 
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Malaysia’s rights and interests in the merits.
218

 Third, the Tribunal found that Malaysia 

rendered an expansive interpretation of the Monetary Gold principle which was not 

applicable here.
219

  

 

As a result, the Tribunal’s ruling concerning the Monetary Gold principle basically 

sides with the position of the Philippines. The dispute concerning the legal status and 

maritime entitlement of certain features has nothing to do with sovereignty or maritime 

delimitation. The Monetary Gold principle is merely confined to the cases concerning 

the lawfulness or unlawfulness of conduct by third States, and it has a narrow scope of 

application when taking the rights and interests of absent third States into account. The 

rights and interests of third States may be affected by the Tribunal’s decision, but they 

do not form the very subject matter of the dispute before it. Thus, the Monetary Gold 

principle is not applicable here. Nether of parties was an indispensable party to the 

proceedings before the tribunal.  

 

2.4.1.2 Reflections on the ruling as regards the inapplicability of the Monetary 

Gold principle 

 

To illustrate, the Tribunal’s reasoning in the applicability of the Monetary Gold 

principle becomes problematic based on several reasons. First, Vietnam claims 

indisputable sovereignty over Paracel Islands (Paracels) and Spratlys, respectively, as a 

whole.
220

 In Submission No. 4, no capability of appropriation by occupation or other 

means indicates that Vietnam would have lost some features as a part of its territory.
221

 

As Antonios Tzanakopoulos observes, “any (implicit, or consequent) determination that 

                                                           
218  Ibid., para. 639. 
219  Ibid., paras. 639-41. The Tribunal enunciated that such an interpretation “would impermissibly constrain the 

practical ability of courts and tribunals to carry out their function”. What is more, after recalling the ICJ’s 

jurisprudence in the Monetary Gold case and Nicaragua case, the Tribunal observed that, “to the extent it has 

examined certain features claimed by China (that are also claimed by Malaysia) for the purposes of assessing the 

possible entitlements of China in areas to which Malaysia makes no claim, the legal interests of Malaysia do not 

form ‘the very subject-matter of the dispute’ and are not implicated by the Tribunal’s conclusions”.  
220  Stefan Talmon, “The South China Sea Arbitration: Observations on the Award of 12 July 2016,” Bonn Research 

Papers on Public International Law, no. 14 (2018): 25-7. Regarding certain maritime features alleged by the 

Philippines in the Spratlys, Vietnam affirms its sovereignty over all of them except Scarborough Shoal. Nine 

features: Cuarteron Reef, Fiery Cross Reef, Gaven Reef, Johnson Reef, McKennan Reef (Hughs Reef), Mischief 

Reef, Second Thomas Shoal, Subi Reef, and Scarborough Shoal. By examining Vietnam’s official documents as 

well as historic records from foreign countries, Stefan Talmon concludes that “for more than sixty years Vietnam 

had claimed territorial sovereignty over the Hoang-Sa and Truong-Sa archipelagos as a whole”. Vietnam’s 

sovereignty claim over “geographical features” of the Paracels and Spratlys in the Statement was “a purely 

tactical move” and cannot change its longstanding stance.  
221  Mischief Reef, Second Thomas Shoal, and Subi Reef. Sienho Yee, “The South China Sea Arbitration: The 

Clinical Isolation and/or One-sided Tendencies in the Philippines’ Oral Argument,” Chinese Journal of 

International Law 14, Issue 3 (2015): 427. Talmon, “The South China Sea Arbitration,” 340. “Position Paper of 

the Government of the People’s Republic of China on the Matter of Jurisdiction in the South China Sea 

Arbitration Initiated by the Republic of the Philippines,” Ministry of Foreign Affairs of People’s Republic of 

China, December 7, 2014, accessed September 16, 2018, http://www.fmprc.gov.cn/nanhai/eng/snhwtlcwj_1/t13 

68895.htm, paras. 23, 25. 
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a particular feature is incapable of appropriation would have the effect of precluding not 

just a Chinese claim to sovereignty over the feature, but also those of other states not 

parties to the dispute, such as for example the claims of Viet Nam over maritime 

features in the Spratly Islands”.
222

 In Submission No. 5, the ruling that these features 

form part of the Philippines’ EEZ and CS amounts to removing features from the 

Spratlys, and it directly fragmented the whole unit as claimed by Vietnam.
223

 

Accordingly, only when the territorial conflict between Vietnam and the Philippines is 

settled can two Philippine requests be determined further. At this point, Vietnamese 

rights and interests in the sovereignty over the Spratlys form the very subject matter of 

Submission Nos. 4 and 5; therefore, the Tribunal has no jurisdiction ratione personae, 

according to the Monetary Gold principle. Concurrently, Vietnam’s sovereignty dispute 

with the Philippines constitutes the prerequisite for determining two submissions. The 

Tribunal has no jurisdiction ratione materiae, and Philippine claims are inadmissible. 

 

Moreover, Submission No. 5 required the Tribunal to address the status and entitlement 

of all features in the Spratlys.
224

 Malaysia asserted that “the Arbitral Tribunal cannot 

purport to decide upon the maritime entitlements pursuant to Articles 13 and 121 of 

UNCLOS 1982 of any features within the EEZ and Continental Shelf of Malaysia”.
225

 

One would say the tribunal’s decision may far beyond what Malaysia requested of it, 

without Malaysia’s consent. Regarding the legal status and maritime entitlement of 

features in the EEZ and CS of Malaysia, the rights and interests of Malaysia form the 

very subject matter of the case, so the Tribunal has no jurisdiction ratione personae, 

based on the Monetary Gold principle. Additionally, the decision on the non-existence 

of fully entitled islands in the Spratlys will reduce Malaysia’s overlapping maritime 

areas with other States and delineated maritime boundaries for Malaysia, without 

Malaysia’s consent. It is affirmed from international case law that the determination of 

legal status and maritime entitlement of features has become an integral part of the 

process of delimitation.
226

 Therefore, the delimitation dispute between Malaysia and 

                                                           
222  Antonios Tzanakopoulos, “Resolving Disputes over the South China Sea Under the Compulsory Dispute 

Settlement System of the UN Convention on the Law,” Soochow Law Journal 14, no. 1(2017): 142-3.   
223  Talmon, “The South China Sea Arbitration,” 350.  
224   The Philippines v. China, at 179, para. 399 (PCA. 2016). The Court considered that the determination of 

Submission No. 5 “would require the Tribunal to rule out the possibility that any feature claimed by China could 

generate an entitlement to an exclusive economic zone that would overlap that of the Philippines at either 

Mischief Reef or Second Thomas Shoal. In practice, this would require a finding that none of the Spratly Islands 

are fully entitled islands under Article 121 of the Convention”. 
225  Ibid., at 257, para. 635. 
226  Delimitation of the Continental Shelf between the United Kingdom of Great Britain and Northern Ireland, and the 

French Republic, UK v. France, 18 RIAA 3, 93-5, paras. 196-202 (1978). Tunisia/Libya, at 88-9, paras. 128-9 

(ICJ. 1982). Case concerning Delimitation of the Maritime Boundary in the Gulf of Maine Area, Canada/United 

States of America, I.C.J. Rep 246 328-30, 332, 336, paras. 196, 201, 210, 222. (ICJ. 1984). Delimitation of the 

Maritime boundary between Guinea and Guinea-Bissau, Guinea/Guinea-Bissau, 19 RIAA, 295, 298, paras. 103, 

111 (1985). Court of Arbitration, Delimitation of Maritime Areas between Canada and France: Decision in Case 

Concerning Delimitation of Maritime Areas (St. Pierre and Miquelon), Canada/France, International Legal 

Materials 31, no. 5 (1992): 1160, 1169-71, paras. 24, 66-74. Eritrea/Yemen, Award of the Second Stage, at 362, 
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other States, including the original litigating parties, constitutes a prerequisite for 

determining Submission No. 5 and forms the very subject matter of this submission. 

Thus, in terms of the Monetary Gold principle, without consent from two States, the 

Tribunal cannot exercise jurisdiction ratione materiae over two submissions. 

 

In international adjudication and negotiation relating to maritime boundary delimitation, 

the presence of a third State evolves into a relevant factor.
227

 In other words, the 

presence of a third party can be inclusive as a part of the delimitation process. Before 

the arbitration, it is revealed that, at least twelve features constitute fully entitled islands 

in general.
228

 Additionally, according to the Philippines’ Note Verbale in 2011, the 

Kalayaan Island Group (the KIG) consists of islands and other geographic features, 

which means the Philippines recognizes the existence of islands in the Spratlys within 

the meaning of Article 121 of UNCLOS.
229

 Such an assertion was also confirmed by 

Malaysia’s statement, since the recognition of overlapping CSs and EEZs indicated 

islands did exist in the disputed area.
230

 As regards Submission No. 6, it is argued that 

                                                                                                                                                                          
368, paras. 117, 147-8. Case concerning Maritime Delimitation and Territorial Questions between Qatar and 

Bahrain, Qatar v. Bahrain, I.C.J. Rep 40, 104-5, 114, paras. 2019, 247 (ICJ. 2001). Romania v. Ukraine, at 122-3, 

para. 123. Dispute concerning delimitation of the maritime boundary between Bangladesh and Myanmar in the 

Bay of Bengal, Bangladesh/Myanmar, ITLOS Rep 4, 86, paras. 318-9 (ITLOS 2012). Nicaragua v. Colombia, 

I.C.J. Reports, at 645, 662, 688, 692-3, 699, 704, 712-3, paras. 37-8, 103, 169, 180, 183, 202, 215-6, 237-8 (ICJ. 

2012). Maritime Delimitation in the Caribbean Sea and the Pacific Ocean and Land Boundary in the Northern 

Part of Isla Portillos, Costa Rica v. Nicaragua, 38, para. 89 (ICJ. 2018). 

      Barbara Kwiatkowska and Alfred H.A. Soons, “Entitlement to Maritime Areas of Rocks Which Cannot Sustain 

Human Habitation or Economic Life of Their Own,” Netherlands Yearbook of International Law 21, (1990): 181. 

One of the arbitrators in the arbitration has clarified that “the definition of rocks and their entitlement to maritime 

spaces form an inherent part of maritime boundary delimitation between opposite/adjacent states and, as state 

practice evidences, these issues will not give rise to controversies, unless such delimitation is in dispute”. Barbara 

Kwiatkowska and Alfred H.A. Soons, “Some Reflections on the Ever Puzzling Rocks-Principle under UNCLOS 

Article 121(3),” The Global Community—Yearbook of International Law and Jurisprudence 2011, Issue 1(2011): 

114-5. In this paper, he later pointed out that “the issue of eventual application of Article 121(3) does not arise in 

practice, unless in the context of specific maritime delimitations”.  
227   O’Sullivan, “The Case Law’s Handling of Issues,” 262-90. Cottier, Equitable Principles of Maritime Boundary 

Delimitation, 493. Tanaka, “The International Law of the Sea”, 210. Pellet, “Land and Maritime Tripoints,” 245-

63. Oude Elferink, “Third States in Maritime Delimitation Cases,” 626-33. Tanaka, Predictability and Flexibility, 

241-57. Lathrop, “Tripoint Issues,” 3305.  
228  Some scholars observe that there are at least 12 islands in the Spratlys. Max Planck Encyclopedia of Public 

International Law, “Spratly Islands” by Michael Strupp, accessed September 18, 2018, 

http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1357?prd=EPIL. Robert C. 

Beckman and Clive H. Schofield, “Defining EEZ Claims from Islands: A Potential South China Sea Change,” 

International Journal of Marine and Coastal Law 29, Issue 2 (2014): 211. Itu Aba Island, Northeast Cay, Thitu 

Island, West York Island, Loaita Island, Nanshan Island, Southwest Cay, Sand Cay, Namyit Island, Sin Cowe 

Island, Amboyna Cay, Spratly Island. Some scholars indicate there are 15 largest islands, which adds Flat Island, 

Lan Kiam Cay, Swallow Reef. Michael Sheng-ti Gau, “The Sino-Philippine Arbitration on the South China Sea 

Disputes: Ineffectiveness of the Award, Inadmissibility of the Claims, and Lack of Jurisdiction, with Special 

Reference to the Legal Arguments Made by the Philippines in the Hearing on 7-13 July 2015,” China Oceans 

Law Review 2015, no. 2 (2015): 106-7. Sincowe Island and Namyit Island are controlled by Vietnam, Itu Aba is 

occupied by China, and Thitu Island is controlled by the Philippines. These features could generate not only TS 

but also 200-NM EEZs and CSs. 
229  Commission on the Limits of the Continental Shelf, “Joint submission by Malaysia and the Socialist Republic of 

Viet Nam.”    
230  The Philippines v. China, at 257, para. 635 (PCA. 2016). It should be remembered that Malaysia indicated that “it 

may also have overlapping maritime entitlements (including an extended continental shelf) in the areas of some 

of the features that the Arbitral Tribunal has been asked to classify”.  
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Gaven Reef is simultaneously located in the overlapping TS between and China.
231

 

Meanwhile, McKennan Reef simultaneously lies in the overlapping EEZ and CS 

between Vietnam and China.
232

 Therefore, to determine the status and entitlement of 

Gaven Reef and McKennan Reef, the Tribunal would first demarcate overlapping TS, 

EEZ, and CS between two States. With respect to Submission No. 7, Johnson Reef, 

Cuarteron Reef, and Fiery Cross Reef are located in overlapping CS and EEZ between 

Vietnam and China.
233

 In addition, three features simultaneously fall within overlapping 

CS and EEZ between Vietnam and the Philippines.
234

 Accordingly, two disputes, 

between China and Vietnam and between Vietnam and the Philippines constitute the 

prerequisite for determining the legal status and entitlement of these features. The 

Tribunal cannot exercise its jurisdiction ratione personae over Submission No. 7 

without consent from Vietnam, in terms of the Monetary Gold principle. In addition, 

according to Malaysia’s Statement, Mischief Reef and Second Thomas Shoal are 

simultaneously situated in the overlapping CS and EEZ of the Philippines and Malaysia, 

which results in the delimitation between two countries.
235

 Provided three features are 

defined as rocks, overlapping maritime entitlements with other States will vanish in the 

disputed area. Nonetheless, the Tribunal has no jurisdiction ratione personae to delimit 

these overlapping maritime zones for Malaysia without its consent. What is more, the 

decision on Submissions No. 6 and No. 7 requires first a solution to the delimitation 

disputes between Vietnam or Malaysia and two principal parties, rather than the dispute 

                                                           
231  Gaven Reef (North: 10°12′27′′N-114°13′21′′E, South: 10°09′42′′N-114°15′09′′E) is simultaneously located in the 

12-NM TS of both Itu Aba Island (10°22′38′′N-114°21′56′′E) China occupies and Namyit Island (10°11′N, 

114°22′E) Vietnam controls. Additionally, the distance between two islands becomes less than 12 NM, which 

means there is overlapping TS between Vietnam and China. The coordinates of Gaven Reef and Itu Aba Island 

can be found in The Philippines v. China, at 122, 179, paras. 288, 401 (PCA. 2016). The coordinate of Namyit 

Island can be found in can be found in Nanhai Zhudao Website [translated in Chinese], accessed September 18, 

2018, http://www.unanhai.com/nhzddm.htm. The distances between Gaven Reef and Itu Aba, between Gaven 

Reef and Namyit Island and between Itu Aba Island and Namyit Island are calculated by “Latitude/Longitude 

Distance Calculator,” National Oceanic and Atmospheric Administration, accessed September 18, 2018, 

http://www.nhc. noaa.gov/gcca lc.shtml. 
232  McKennan Reef (9°54′13′′N-114°27′53′′E) is simultaneously located in the 200-NM EEZ and CS of both Itu Aba 

Island and Namyit Island, which means there is overlapping EEZ and CS between Vietnam and China. The 

coordinate of McKennan Reef can be found in Nanhai Zhudao Website, “List of Partial Standard Names.” The 

distances between Mckennan Reef and Itu Aba, between Gaven Reef and Namyit Island and between Itu Aba 

Island and Namyit Island are calculated by National Oceanic and Atmospheric Administration, 

“Latitude/Longitude Distance Calculator.”  
233   Johnson Reef (9°43′00′′N-114°16′55′′E), Cuarteron Reef (8°51′41′′N, 112°50′08′′E), and Fiery Cross Reef 

(9°33′00′′, 112°53′25′′E) are situated in the CS and EEZ within 200 NM of Namyit Island. Three features also fall 

simultaneously within the CS and EEZ within 200 NM of Itu Aba Island. The coordinates of Johnson Reef, 

Cuarteron Reef, and Fiery Cross Reef can be found in The Philippines v. China, at 121, paras. 285-7 (PCA. 2016). 

The distances between Johnson Reef and Itu Aba, between Johnson Reef and Namyit Island, between between 

Cuarteron Reef and Itu Aba, between Cuarteron Reef and Namyit Island, between Fiery Cross Reef and Itu Aba, 

and between Fiery Cross Reef and Namyit Island are calculated by National Oceanic and Atmospheric 

Administration, “Latitude/Longitude Distance Calculator.” 
234  Johnson Reef, Cuarteron Reef, and Fiery Cross Reef are located in the CS and EEZ within 200 NM of Thitu 

Island (11°23′N, 114°17′E) controlled by the Philippines but claimed by Vietnam and China. The coordinate of 

Thitu Island can be found in Nanhai Zhudao Website, “List of Partial Standard Names.” The distances between 

Johnson Reef and Thitu Island, between Cuarteron Reef and Thitu Island, between Fiery Cross Reef and Thitu 

Island and between Thitu Island and Namyit Island are calculated by National Oceanic and Atmospheric 

Administration, “Latitude/Longitude Distance Calculator.” 
235  Tzanakopoulos, “Resolving Disputes over the South China Sea,” 144.    
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concerning the interpretation and application of UNCLOS provisions at the 

jurisdictional stage. Therefore, according to the Monetary Gold principle, the Tribunal 

would be deprived of exercising jurisdiction ratione materiae over the Philippines’ 

Submission Nos. 4 to 7.   

 

To be sure, during the arbitral proceedings, the amicus curiae brief was submitted by 

Chinese (Taiwan) Society of International Law regarding the legal status and marine 

entitlement of Itu Aba Island to the Tribunal.
236

 Moreover, there are some scholars who 

argue that Taiwan can be an indispensable party in this case. Tsu-sung Hsich argues that 

“had these direct evidences relating to Taiping Island (Itu Aba Island) been provided by 

the indispensable third-party Taiwan to the tribunal, mainland China would have had a 

more favorable position in this case”.
237

 Anne Hsiu-An Hsiao observes as well that “no 

consideration was given to Taiwan as an ‘indispensable third party’ throughout the 

proceedings”.
238

 Brian McGarry holds the similar opinion that the lack of analysis about 

Taiwan’s position does not affect the fact that it has the same interests as the PRC.
239

 In 

fact, at the hearing on the merits, as Yen-Chiang Chang describes, the Tribunal “asked 

the Philippines about the legal status of Taiwan and whether Taiwan can be 

differentiated from the People’s Republic of China”.
240

 The Philippines considered that 

“there is only one China, and that it is the People’s Republic of China”.
241

 Since 1949, 

only the People’s Republic of China has been able to speak for or on behalf of 

China”.
242

 The actions before 1949 including the Republic of China are attributed to 

China, whereas “the actions of the Taiwanese authorities since 1949 are not per se 

attributable to the PRC”.
243

 As far as China is concerned, Philippine intentional 

exclusion of Itu Aba Island from China’s occupied features constituted “a grave 

violation of the One-China Principle and an infringement of China’s sovereignty and 

territorial integrity”.
244

 In the MA, the Tribunal proclaimed Taiwan as Taiwan Authority 

of China instead of Republic of China (Taiwan) and even referred to historic records 

and amicus curiae brief from it to identify the legal status and entitlement of certain 

features, including Hughes Reef, Gaven Reef (North), and Subi Reef occupied by the 

                                                           
236  The Philippines v. China at 32, para. 92 (PCA. 2016). 
237  Tsu-sung Hsieh, “Issue of Non-Participation in the South China Sea Arbitration,” in The South China Seas 
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Journal of Chinese Political Science 22, Issue 2 (2017): 217.   
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Yearbook of International Law and Affairs (2017) 35, (2018): 118.  
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International Law 30, Issue 3 (2017), 658. The Philippines v. China, Hearing on the Merits and Remaining Issues 
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242  Ibid., 6.  
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  Ibid. 
244  Ministry of Foreign Affairs of People’s Republic of China, “Position Paper,” para. 22.  
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PRC.
245

 Indicatively, the Tribunal rejected the existence of the Republic of China 

(Taiwan) as a sovereign State but considered it to be affiliated as a part of the PRC in 

this case.
246

 As argued above in the third section of this chapter, the Monetary Gold 

principle or the indispensable party rule can only be applied to absent States as third 

parties directly involved. In the Tribunal’s view, Taiwan Authority of China constitutes 

a part of China, and it seems there is no space for it to become an indispensable third 

party to the arbitration. Notably, after the SCS arbitration, Taiwan Authority gradually 

shifts its official position on the SCS, as Shicun Wu observes, “insulating itself from 

Chinese mainland, and pandering to the policy of the United States and Japan”.
247

 Such 

a deviation aims to depict Taiwan as an equally sovereign entity but may cause 

objection from the mainland, which results in uncertainties and unpredictability 

regarding regional peace and security. 

 

All in all, the presence of third States as procedural hurdles is indispensable to the 

proceedings and at least can debar the Tribunal from exercising jurisdiction ratione 

personae and jurisdiction ratione materiae over some of the Philippine submissions. As 

concluded by Antonios Tzanakopoulos, “all this is merely meant to indicate that South 

China Sea disputes, as multilateral disputes, may not be fit for determination in the 

context of a bilateral, adversarial proceeding between only two of the many disputing 

states”.
248

 

 

2.4.2 The application of the Monetary Gold principle to a dispute of a purely 

bilateral nature in the SCS Arbitration 

 

Given that the dispute is confined to China and the Philippines without taking account 

of other surrounding States in the WPS, the core controversy is whether it is a mixed 

dispute and thus goes beyond the jurisdiction ratione materiae of the Tribunal under 

Article 288(1).  

 

                                                           
245  The Philippines v. China, at 82, 165, 179, 202-3, 241, paras.197, 371, 401, 467-8, 587 (PCA. 2016). 
246  Hsiao, “The South China Sea Arbitration,” 218. Wei-chin Lee, “Taiwan, the South China Sea Dispute, and the 

2016 Arbitration Decision,” Journal of Chinese Political Science 22, Issue 2 (2017), 242. One of reasons for 

Taiwan to reject the MA is “the ruling’s reference to Taiwan as ‘Taiwan Authority of China’ is an inappropriate 

designation of Taiwan as a sovereign State”, as observed by Wei-chin Lee.  
247  Shicun Wu, “Reviewing the South China Sea Situation and Exploring the Way Forward,” Ocean Yearbook 32, 

Issue 1 (2018): 67-8. Shicun Wu further states that “on the one hand, Tsai (Ing-wen) has deliberately distanced 

Taiwan’s stance held by the Kuomintang authorities on the U-shaped line and the territorial sovereignty over the 

four island groups in the South China Sea, in an attempt to narrow Taiwan’s claims to the Donsha Islands (Pratas 

Islands) and Taiping Dao (Itu Aba Island) of the Nansha Islands (Spratly Islands). On the other hand, the Tsai 
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part in the multilateral frameworks for the negotiation and consultation of the South China Sea dispute”.     
248  Tzanakopoulos, “Resolving Disputes over the South China Sea”, 143-4.     
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2.4.2.1 A mixed dispute concerning historic rights within the nine-dash line 

 

With respect to Submission Nos. 1 and 2, the Philippines alleged that China’s claim of 

historic rights within the relevant part of the nine-dash line between two States infringed 

its sovereign rights and jurisdiction in the WPS. The Philippines relied on China’s Note 

Verbale in 2009 to demonstrate that China first asserted its sovereign rights and 

jurisdiction based on the “nine-dash line”.
249

 However, the official map with the 

“eleven-dash” line in 1947 marked the location of maritime features under China’s 

territorial sovereignty, and it gradually evolved into the “nine-dash line” (“the dotted 

line” or “the U-shaped line”). It is suggested that this line is a demonstration of Chinese 

sovereignty in the SCS, as commented by a series of scholars.
250

 Michael Sheng-ti Gau 

further contends that “given the situation that most maritime features in the Spratly 

Islands Group are under foreign occupation, USL (the nine-dash line) symbolizes 

China’s national shame for stolen territories”.
251

 The term “historic right” is provided in 

Article 14 of China’s Exclusive Economic Zone and the Continental Shelf Act in 

1998.
252

 The focus of this Act is on how China claims EEZ and CS, namely, sovereign 

rights and jurisdiction based on UNCLOS. In addition, China claims TS, EEZ, and CS 

from four archipelagos as a single unit. As far as China is concerned, historic rights are 

supplemental and residual rights that are not statutory entitlements under the 

Convention.
253

 As illustrated by Hong Nong, “historic rights, relating to a particularized 

regime, reflect a continuous, long-established, and undisturbed situation”.
254

 For a long 

historic period of more than 2000 years, Chinese people have constantly carried out 
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Houlden (London, United Kingdom: Routledge, 2018), 197-8. Michael Sheng-ti Gau contends that, “erasing USL 

would mean the end of educating Chinese people with the integrity of SCS territories, and giving up national 

aspirating to recover those lost territories”.  
252 “Exclusive Economic Zone and Continental Shelf Act,” Standing Committee of the Ninth National People’s 

Congress, accessed September 18, 2018, http://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILE 
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various activities in the SCS and the Chinese government “continuously exercise[s] 

sovereign powers over them”.
255

 The assertion of historic rights originated from 

Chinese people’s long-term activities which are subject to a longstanding management 

and regulation implemented by Chinese government. It is depicted by Sreenivasa Rao 

Pemmaraju that “China’s case is that, as it repeatedly emphasized, it acquired historic 

rights over several of these maritime features through exercise of acts à titre de 

souverain”.
256

 Moreover, he indicates that, “they [the geological nature and the 

entitlements of the maritime features] can be assessed only by examining the nature of 

acts and functions of sovereignty China claims to have performed from times 

immemorial or through history”.
257

 What is more, the notion of historic title has also 

been recognized by international courts and tribunals as a factor to claim territorial 

sovereignty.
258

 Historic evidence consolidates the existence of historic title over 

maritime features as well as connecting waters in the SCS, including the WPS.
259

 Stefan 

Talmon elaborates that “every ancient title is a historic title as it is one based on 

history”.
260

 He also notes that, “China’s claim to territorial sovereignty over the Nansha 

Islands as a whole constitutes a plausible claim to ancient title over land and maritime 

areas in the SCS”.
261

 In light of Article 298(1)(a), China made a declaration in 2016 to 

exclude the dispute involving historic title; therefore, the Tribunal cannot exercise 

jurisdiction ratione materiae over the claim of historic rights. Overall, the dispute 

relating to the validity of historic rights under UNCLOS reflects the dispute concerning 

territorial sovereignty as the prerequisite, in terms of the Monetary Gold principle, to 

decide the latter constitutes the basis of a prior dispute, which should be out of the 

Tribunal’s jurisdiction ratione materiae.  

 

In addition, Nong Hong states that “China’s historical claim in the SCS based on the 

‘U-shaped line’ overlaps with the claims to EEZ and continental shelf of Vietnam, 

Indonesia, Malaysia, Brunei and the Philippines”.
262

 Furthermore, the “nine-dash line” 

is presumed to be a line of maritime boundary. Sienho Yee comments that, it is “not just 

a descriptive marker in the map”.
263

 Notably, The Philippines does not explicitly submit 
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which area in the WPS consists of the zone where historic rights are exercised. 

Consequently, this hardly makes it possible or the Tribunal to ensure how the 

Philippines’ sovereign rights are being infringed. Philippine formulation that historic 

rights are the same exclusive as EEZ and CS can only be dealt with until concrete EEZ 

and CS between two States are demarcated and considered in a delimitation framework. 

Accordingly, the “nine-dash line” can be deemed as a provisional maritime boundary to 

be determined for further delimitation. Therefore, the first dispute regarding the EEZ 

and CS delimitation between China and the Philippines determines the second dispute 

relating to historic rights within the nine-dash line. According to the Monetary Gold 

principle, the tribunal’s jurisdiction ratione materiae can not be exercised.  

 

2.4.2.2 A mixed dispute concerning the status and maritime entitlement of certain 

maritime features 

 

As claimed by the Philippines, Articles 13 and 121 were concerned with a particular or 

insular feature.
264

 However, China explicitly regarded the Spratlys as a single unit and 

claimed TS, EEZ, and CS from the unit as a whole.
265

 In order to drag China into 

submissions concerning several insular features, the Philippines erroneously 

misrepresented China’s position and dissembled the single unit into separate individual 

features.
266

 Therefore, Submission Nos. 4 to 7 have fragmented or dissected China’s 

sovereignty over the Spratlys as a single unit.
267

 By the same token, Scarborough Shoal 

forms part of Zhongsha Islands/Archipelago (Macclesfield Bank and Scarborough 
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Shoal), over which China also claims sovereignty and TS, EEZ, and CS as a single unit. 

Submission No. 3 treated Scarborough Shoal as an insular feature to claim TS, EEZ, 

and CS, which prejudged and dissembled China’s sovereignty over Zhongsha 

Islands/Archipelago as a single unit.  

 

With respect to Submission Nos. 4 to 7, three insular features were considered as LTEs 

and “incapable of appropriation by occupation or otherwise”. As James Crawford states, 

occupation forms one of the “orthodox” modes of acquisition of territorial 

sovereignty.
268

 Additionally, Lee Seokwoo and Leonardo Bernard explain that “the 

issue regarding ‘occupation’ relates to sovereignty, which is not under the purview of 

UNCLOS”.
269

 China claimed to the first country to occupy and “exercise sovereign 

powers over the South China Sea islands”.
270

 If three features were incapable of 

appropriation by occupation, it amounts to saying that China’s exercise of territorial 

sovereignty has been rejected. As previously presented, sufficient historic evidence on 

the exercise of jurisdiction by successive Chinese governments and long-term activities 

by Chinese people affirms the existence of historic (ancient) title to features in the SCS, 

including the WPS.
271

 Therefore, no capability of appropriation by other means would 

prejudge or possibly infringe upon China’s historic title claim on the territorial 

sovereignty over the Spratlys.
272

 Based on the Nicaragua v. Colombia case, the 

Philippines further argued that “China cannot have sovereignty over any LTE … unless 

that LTE is located within 12 NM from Chinese islands or land territory”.
273

 China 

could not “acquire full territorial sovereignty by any means” over Mischief Reef, 

Second Thomas Shoal, and Subi Reef each beyond 12 NM from Chinese islands or land 

territory.
274

 As a result, the real purpose of Submission No. 4 that asks the Tribunal to 

determine the capability of appropriation over three LTEs is to derogate China’s 

sovereignty over these features but justify the Philippines’ sovereignty over them.
275

 

Consequently, the appropriation over LTEs constitutes an issue about territorial 

sovereignty as a prerequisite to be determined, which goes beyond the jurisdiction 

ratione materiae of the Tribunal. In addition, the Philippines argued that “sovereign 

rights over LTEs within the Philippines’ continental shelf and EEZ are exercisable only 
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by the Philippines”.
276

 In other words, Submission No. 5 essentially claimed the 

Philippines was the only country capable of exercising sovereign rights over Mischief 

Reef and Second Thomas Shoal. Nevertheless, Stefan Talmon underlines that “a 

maritime feature can either be ‘part of’ the EEZ and continental shelf of a State or it can 

be under the territorial sovereignty of another State – it cannot be both”.
277

 Therefore, 

China’s sovereignty over two features which constitute indispensable parts of the 

Spratlys as a single unit may be fragmented and derogated, given any favorable decision 

made by the Tribunal. As argued by Wang Jiangyu, “it is conceptually impossible to 

separate sovereignty issues from the determination of the status of maritime features as 

rocks or islands”.
278

 The dispute of sovereignty prevails over the dispute relating to the 

status and entitlement of a maritime feature as the prerequisite; the Tribunal has to 

decline to exercise jurisdiction ratione materiae according to the Monetary Gold 

principle. 

 

What is more, with respect to sea boundary delimitation as an exception under Article 

298(1)(a), Submission Nos. 3 to 7 give rise to a question regarding what the relationship 

is between certain insular features and the delimitation process. It has been indicated 

above that the status and entitlement of a feature form an inherent part of maritime 

delimitation. In addition, the term “concerning” in Article 298(1)(a) further confirms the 

integrity of maritime delimitation. In the M/V Lousia case, ITLOS observed that “the 

use of the term ‘concerning’ in the declaration indicates that the declaration does not 

extend only to articles which expressly contain the word ‘arrest’ or ‘detention’ but to 

any provision of the Convention having a bearing on the arrest or detention of 

vessels”.
279

 Such an interpretation follows the ICJ’s decision in the Aegean Sea 

Continental Shelf case.
280

 With regard to China’s 2006 declaration, the use of term 

“concerning” or “relating to” means that the declaration does not extend only to articles 

which expressly contain the word “sea boundary delimitation” but to any provision of 

the Convention having a bearing on the “sea boundary delimitation”.
281

 The term 
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“concerning” is frequently read in other articles of Part XV of the Convention, and as 

indicated by Sienho Yee, “it should be taken to have the same meaning throughout the 

entire UNCLOS dispute settlement system”.
282

 This term requires interpretation in a 

nonrestrictive way.
283

 Yet in the Jurisdictional Award, as revealed by Xiaoyi Zhang, 

“the Tribunal mysteriously replaced ‘concerning’ with ‘over’” in its reasoning.
284

 A 

dispute over maritime delimitation merely points to drawing a maritime boundary and 

helps the Tribunal narrow the applicable scope of the exception.
285

 Additionally, the 

Tribunal neither interpreted the term “concerning” nor considered the delimitation 

exception to cover steps relating to demarcating a boundary line. Furthermore, the 

Tribunal contended that it was not requested to delimit any overlapping maritime 

entitlements and would not “effect the delimitation of any boundary”.
286

 Nevertheless, 

this decision remains a subjective test rather than an objective determination. One could 

argue that the Tribunal improperly addressed the interpretation and application of 

“concerning” or “relating to”. Therefore, the terms “concerning” or “relating to” 

indicate that Article 298(1)(a)(i) sets up a broader applicable scope than mere contents 

of Articles 15, 74, and 83 or “sea boundary delimitation” itself.
287

  

 

Last but not least, regarding Submission No. 3, Scarborough Shoal lies in the CS 

beyond 200 NM of Woody Island in the Paracels, which may overlap with the CS 

beyond 200 NM of Thitu Island that the Philippines controls and in which Scarborough 

Shoal is located.
288

 Regarding Submission Nos. 4 to 7, all maritime features other than 

Gaven Reef are simultaneously located in the CS and EEZ of Itu Aba Island that China 
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occupies and Thitu Island controlled by the Philippines.
289

 Gaven Reef is situated in the 

TS of Itu Aba Island but is concurrently located in the CS and EEZ of Thitu Island, and 

the overlap between TS and CS or EEZ still requires maritime delimitation. In addition, 

Johnson Reef, McKennan Reef, Hughes Reef, Mischief Reef, and Second Thomas 

Shoal are in the CS and EEZ of Itu Aba Island. Meanwhile, they are in the CS and EEZ 

from the archipelagic baselines of the Philippines. Those overlapping maritime 

entitlements where certain features submitted by the Philippines are located necessitate 

maritime delimitation between two States, and they form an integral part of the 

delimitation framework between two countries in the WPS. To wrap up, if the subject 

matter of the dispute is related to maritime delimitation, the determination of the 

maritime delimitation dispute constitutes the prerequisite for determining these 

submissions. From this perspective, the Tribunal should be excluded from the 

application of compulsory procedure and deprived of its jurisdiction ratione materiae, 

in line with the Monetary Gold principle.  

 

2.4.2.3 A mixed dispute concerning the legality of alleged Chinese activities in the 

WPS 

 

Submission Nos. 8 and 9 are concerned with China’s interference with the Philippines’ 

sovereign rights over living or non-living resources in its EEZ and CS. From a Chinese 

perspective, China believes that the Philippines’ unilateral actions regarding the 

exploration and exploitation of non-living resources violate Chinese sovereignty and 

sovereign rights over the Spratlys as a single unit. In particular, it was the establishment 

of Petroleum Blocks at Reed Bank in the WPS that infringed China’s sovereignty over 

the Spratlys and adjacent water in the WPS.
290

 With respect to North-West Palawan 

Petroleum Blocks, China claimed to have historic titles, including sovereign rights and 

jurisdiction over the waters in which those blocks were located. By contrast, the 

Philippines affirmed its sovereignty and jurisdiction over the KIG and claimed that two 

areas where petroleum blocks were set up are located in the CS of the Philippines but 

not part of Chinese sovereignty.
291

 Therefore, on the one hand, China claims to exercise 

sovereignty over these areas but the Philippines clearly rejects it, which indicates the 

origin of such conflicts is the dispute concerning territorial sovereignty. On the other 

                                                           
289  These features are Cuarteron Reef, Fiery Cross Reef, Johnson Reef, McKennan Reef, Hughes Reef, Mischief 

Reef, Second Thomas Shoal, and Subi Reef. The coordinates of Hughes Reef (09°54′48′′N-114°29′48′′E), Subi 

Reef (10°55′22′′N-114°05′04′′E), Mischief Reef (09°54′17′′N-115°31′59′′E), and Second Thomas Shoal 

(15°54′17′′N-115°51′49′′E) can be found in The Philippines v. China, at 121-2, paras. 287, 289, 290 (PCA. 

2016).The distances between four features and Itu Aba Island, between four features and Thitu Island and 

between Itu Aba Island and Thitu Island are calculated by National Oceanic and Atmospheric Administration, 

“Latitude/Longitude Distance Calculator.” 
290  The Philippines v. China, at 262-5, paras. 654, 658-9 (PCA. 2016). 
291  Ibid., at 262, 263-5, paras. 657, 659-60. 



The Third State Perspective 

60 

hand, although China has not officially claimed specified areas of its CS, it also asserts 

sovereign rights, since the foregoing areas are likely to be located in Chinese CS. 

Meanwhile, these areas are simultaneously included in Philippine CS. As a result, there 

is an overlapping CS between two States, which necessitates maritime delimitation. In 

addition, with respect to Chinese prevention of the Philippines’ fishing activities at 

Mischief Reef and Second Thomas Shoal, the Philippines argued Chinese actions 

started after China took “physical” or “de facto” control of two features.
292

 From a 

Philippine perspective, these alleged activities took place after China occupied two 

features, in other words, exercised sovereignty over these features. Since the Philippines 

claims sovereignty over the KIG, losing control indicates it cannot exercise sovereignty 

over two features. On the Chinese side, it seems incorrect to assert China took control of 

two features in 1995, because it exercised sovereignty over two features much earlier 

than 1995. Thus, a superficial dispute is China’s infringement on the Philippines’ 

fishing activities, but the real subject matter of the dispute remains within the dispute 

concerning territorial sovereignty. In addition, China’s prevention of Philippine fishing 

at two features and enforcing a moratorium on fishing derives from China’s claim to 

EEZ from four island groups as a unit in the WPS. However, the Philippines rebutted 

that these activities prejudiced Philippine sovereign rights, as these areas where two 

features are situated and part of maritime areas where the moratorium on fishing was 

enforced fall within the EEZ of the Philippines. As a consequence, overlapping EEZs 

give rise to maritime delimitation between two States.  

 

Submission Nos. 10 and 13 concern bilateral conflicts at Scarborough Shoal, including 

traditional fishing rights and the operation of law enforcement vessels. From the 

Philippines’ perspective, Scarborough Shoal forms a part of its territorial sovereignty.
293

 

Therefore, Chinese vessels only enjoy innocent passage in the TS of Scarborough Shoal. 

In the same vein, China has been exercising sovereignty over Scarborough as an 

inherent part of Zhongsha Islands/Archipelago. Accordingly, Philippine ships are 

merely entitled to innocent passage instead of traditional fishing rights.
294

 Since 

traditional fishing rights exist in the TS of another State which has sovereignty over that 

maritime feature, even if traditional fishing rights in the TS of Scarborough Shoal 

belong to Philippine fishermen, this would amount to recognizing China’s sovereignty 

over Scarborough Shoal, but this is not what the Philippines expected.
295

 This is fully 
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recognized by the Tribunal in the MA.
296

 Besides, in Submission No. 13, China’s law 

enforcement activities, in light of China’s position, become the manifestation of 

sovereignty over Scarborough Shoal.
297

 Philippine law enforcement activities are also 

due to the Philippines’ sovereignty claim over Scarborough Shoal and adjacent waters. 

In conclusion, Submission Nos. 10 and 13 are not concerned with the dispute relating to 

traditional fishing rights of the Philippines’ people, but they still represented a 

sovereignty dispute over Scarborough Shoal. 

 

Submission Nos. 11 and 12(b) focus on China’s failure to comply with the obligation to 

protect and preserve the marine environment. Regarding Chinese fishermen’s activities 

at the Scarborough Shoal, Philippine navy vessels implemented enforcement actions 

against them. A further question is why the Philippines carried out these enforcement 

activities.
298

 They are fundamentally consequential with respect to the Philippines’ 

exercise of sovereignty over Scarborough Shoal and adjacent maritime areas. 

Meanwhile, Chinese protests against Philippine enforcement activities reaffirm China’s 

sovereignty over Scarborough Shoal and adjacent waters. From a Chinese perspective, 

China considered itself to be the only country to carry out enforcement actions at 

Scarborough Shoal.
299

 In addition, China claims sovereignty over the Spratlys as a 

whole; each feature is regarded as a component of Chinese land territory. China’s land 

reclamation activities on some features indicate the exercise of its sovereignty over 

them. Thus, incidents at Scarborough Shoal and land reclamation in seven features are 

concerned with the dispute of sovereignty over these maritime features. Apart from that, 

other features are located in the EEZ of either the larger Philippine-controlled features 

or the EEZ from the Philippines’ archipelagic baseline. In the Philippines’ view, non-

coastal States, including China, should respect its sovereign rights and jurisdiction over 

these features and pay due regard to the rights and obligations of the Philippines as a 

coastal State. China’s land reclamation actions are taken in the EEZ of the Philippines 

without the Philippines’ authorization and regulation, which constitutes an infringement 

on its sovereign rights. Therefore, to justify the Philippines’ sovereign rights, China’s 

sovereignty claim should be dismissed first, but such a decision cannot be made under 

the Convention.  
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Submission No. 12 is concerned with China’s occupation and construction activities on 

Mischief Reef. The Philippines considered China to have violated UNCLOS’s provision 

concerning artificial islands, installations, and structures, since China’s alleged actions 

were carried out in the EEZ of the Philippines. However, it is repeated that alleged 

construction activities represent China’s exercise of its sovereignty over these features, 

which goes beyond the scope of UNCLOS. In addition, China claims EEZ from the 

Spratlys, where Mischief Reef is located, as a single unit. As a result, two States have 

overlapping EEZs and require maritime delimitation under Article 74(3). Additionally, 

the issue of appropriation also constitutes an issue of territorial sovereignty and should 

be out of the Convention. In this context, the allegation that China’s occupation 

constitutes unlawful acts of attempted appropriation amounts to declaring that China’s 

sovereignty over Mischief Reef as part of the Spratlys is illegal. Therefore, Submission 

No. 12(a) and (c) is concerned with the dispute of territorial sovereignty. With regard to 

Submission No. 14, China took some measures against Philippine vessels and prevented 

supplies for its military personnel at Second Thomas Shoal, since China claims Second 

Thomas Shoal to be a part of the Spratlys as a single unit and exercises sovereignty over 

it.
300

 Though the Philippines rejects China’s claim to this feature, the submitted dispute 

still reflects a dispute concerning territorial sovereignty. The Philippines’ dispatch of 

the military vessel and personnel, from a Chinese perspective, prejudices China’s 

sovereignty over the Spratlys. However, the Philippines considered Second Thomas 

Shoal to be part of its CS from an archipelagic baseline, and that it can exclusively 

exercise sovereign rights and jurisdiction over this feature without interference from 

other States.
301

 In addition, China is entitled to CS from the Spratlys as a single unit. 

Overlapping CSs between two States requires maritime delimitation.  

 

In the Costa Rica v. Nicaragua case, the Court first determined that the disputed 

territory belonged to Costa Rica and then considered that Nicaragua’s activities in Costa 

Rica’s territory breached its international obligations and that Nicaragua had to bear 

international responsibility.
302

 In the Ghana/Côte d’Ivoire case, ITLOS found that Côte 

d’Ivoire would not have international responsibility for its unilateral exploration and 

exploitation activities, since such actions were carried out in the EEZ and CS of Côte 

d’Ivoire after the Tribunal’s decision on maritime boundary delimitation.
303

 Therefore, 
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the legality of activities in disputed territory or maritime zones can be determined unless 

the dispute relating to sovereignty or maritime boundary has been settled. In short, 

Submission Nos. 8 to 14 are based on the determination of Submission Nos. 3 to 7. 

These submissions reflect disputes concerning territorial sovereignty and maritime 

delimitation and constitute the prerequisite for determining the pending disputes before 

the Tribunal—accordingly, the Monetary Gold principle applies. This would suggest the 

Tribunal cannot exercise jurisdiction ratione materiae over Submission Nos. 8 to 14. In 

the following part, how the Merits decision impacts third States will be discussed, and it 

will further affirm that the Monetary Gold principle should be applicable in the SCS 

arbitration.  

 

To briefly sum up, some critical observations in this section assert that this principle has 

sufficient legal grounds to be applicable and should not be overlooked and left aside. 

Relying on pure bilateralism in addressing a multilateral dispute one-sidedly rejects the 

role of third States and reveals the deficiency of solely resorting to legal means under 

particular circumstances. The fifth section of this chapter, from a consequential 

perspective, aims to consolidate the view that sheer reliance on legal means in the face 

of a multilateral dispute produces adverse impacts on third States in the SCS.    

2.5 The impacts of the SCS Arbitration Award on third States and the applicability 

of the Monetary Gold principle 

To illuminate, the Tribunal’s final Award was regarded as a huge “win” for the 

Philippines.
304

 This section will examine the impacts of the MA on two principal parties 

and third States in the SCS. Such impacts to be elaborated are interactive and will be 

discussed together. There are three parts currently under discussion. The first is how the 

Tribunal’s decision on historic rights affects the rights and interests of third States. The 

second is how the Tribunal’s ruling on the legal status and marine entitlement of certain 

features may affect the rights and interests of third States. The third is how the verdict 

concerning alleged Chinese activities in the WPS affects the rights and interests of third 

States. In the end, the analysis will return to the Monetary Gold principle and see how 

those affected rights and interests of third States as the real subject matter of a case are 

indispensable to the proceedings. This part is closely related to the fifth chapter how, 

given the MA in the arbitration, the disputing parties complied with the delimitation 

hypothesis. This section asserts that underlying negative consequences may pose doubts 

to the legitimacy of the final ruling. The delimitation task is hardly likely to be fulfilled 
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due to the presence of third States in the SCS. As a result, the goal of the two related 

chapters is the same, that is, the legal means has its limitation and an inadequate ability 

to address the existence of third States in the SCS.         

 

2.5.1 The Tribunal’s decision on China’s historic rights in the WPS and impacts 

on third States in the SCS  

 

In the Jurisdiction Award, the Tribunal reserved its considerations of jurisdiction over 

Submissions 1 and 2, since “the nature and validity of any historic rights claimed by 

China is a merits determination and do not possess an exclusively preliminary 

character”.
305

 At the merits stage, the Tribunal focused on whether two submissions 

involve historic titles as an exception within the meaning of Article 298(1)(a)(i). As far 

as the Tribunal is concerned, this issue depended on “the nature of China’s claims” in 

the SCS and the scope of the exception of “historic title”.
306

 Concerning the first issue, 

the Tribunal considered rights claimed by China within the “nine-dash line” as rights to 

the living and non-living resources, but such relevant waters did not “form part of its 

territorial sea or internal waters”.
307

 With regard to the second one, the Tribunal asserted 

that China did not “claim historic title to waters of the SCS, but rather a constellation of 

historic rights fall short of title”; therefore, Article 298 (1)(a)(i) did not bar the 

jurisdiction of the Tribunal.
308

 In the final decision, concerning Submission No. 1, 

China had relinquished claims to historic rights when acceding to UNCLOS and its 

entry into force.
309

 The Tribunal stated that “the Convention defines the scope of 

maritime entitlements in the South China Sea, which may not extend beyond the limits 

imposed therein”.
310

 As regards Submission No. 2, the Tribunal concluded “China’s 

claims to historic rights, or other sovereign rights or jurisdiction, regarding the maritime 

areas of the South China Sea encompassed by the relevant part of the ‘nine-dash line’ 

are contrary to the Convention and without lawful effect to the extent that they exceeded 

the geographic and substantive limits of China’s maritime entitlements under the 

Convention”.
311

 It is revealed that “the Convention superseded any historic rights or 

other sovereign rights or jurisdiction in excess of the limits imposed therein”.
312

  

 

The Philippines asked the Tribunal to decide China’s claims to historic rights 

encompassed by maritime areas only within the relevant part of the nine-dash line in the 
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WPS. Michael Sheng-ti Gau also proposes that “only three dashes of the USL within the 

WPS may be affected by the Merits Award”.
313

 Oppositely, the Tribunal extended the 

scope of maritime zones where China claims historic rights to the entire region of the 

SCS, that is, maritime areas within relevant parts of the “nine-dash line” between China 

and other States, including Vietnam, Malaysia, Brunei, and Indonesia. There are two 

relevant observations. First, the nullity of Chinese historic rights claims may have 

touched upon China’s sovereignty over the SCS islands. Second, in pursuance with the 

Monetary Gold principle, without consent from third States, the Tribunal has no 

jurisdiction ratione materiae over a dispute between maritime zones where China’s 

potential historic rights exist and the maritime entitlements of third States.
314

 Even if the 

Tribunal had made a decision on this issue, the ruling would create a delimitation 

framework for two original parties and other third States and harms on the non ultra 

petita principle.
315

  

 

What is more, China regards this line as a provisional maritime boundary for future 

maritime delimitation between China and other States, but currently China’s sovereign 

rights, jurisdiction and historic rights within the “nine-dash line” are without lawful 

effect to the extent they exceed the limits permitted by the Convention. The waters 

where China claims historic rights within this line may therefore disappear. 

Simultaneously, potential overlap between maritime areas where historic rights are 

claimed and the EEZ and CS of other States may be eliminated.
316

 The “nine-dash line” 

may have no role to play in the delimitation between China and the Philippines. Besides, 

such a provisional boundary line may not be useful for the final maritime delimitation 

between China and Vietnam as well. On October 11,  2011, China and Vietnam agreed 

to solve sea-related disputes through friendly talks and negotiations.
317

 A provisional 

maritime boundary provides an opportunity for both parties to enter into possible 

provisional arrangements, according to Articles 74 and 83 of UNCLOS. It serves for 

two States to continue negotiations and reach final delimitation agreement in the Sea 

Area beyond the mouth of the Gulf of Tonkin (Beibu Bay). However, the Tribunal’s 

decision may render this line futile.  
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Notably, China claims “traditional fishing grounds in the southwest of the South China 

Sea where China and Indonesia have overlapping claims for maritime rights and 

interests”.
318

 The Tribunal has acknowledged that “the text and context of the 

Convention was clear in superseding any historic rights that China may once have had 

in the areas that now formed part of the exclusive economic zone and continental shelf 

of another State”.
319

 Based on the MA, China may not exercise traditional fishing rights 

over waters in the southwestern part since that portion forms part of the EEZ and CS of 

Indonesia from the Natuna Islands.
320

 Therefore, there may be no overlapping maritime 

areas between two States within the “nine-dash line”. In the same vein, according to this 

decision, China’s historic rights within “the nine-dash line” over some waters which 

may overlap with the EEZ and CS of Malaysia or the CS of Brunei may be superseded; 

thus, overlapping maritime zones rights within “the nine-dash line” between Malaysia 

or Brunei and China may disappear.  

 

In short, maritime areas where China can claim historic rights within the “nine-dash line” 

may be narrowed, and overlapping maritime areas between China and the Philippines as 

well as other third States may be reduced as well. The Tribunal’s decision has fulfilled 

the task of maritime delimitation for China and neighboring States; therefore, a 

delimitation framework may be formed. In light of China’s declaration in 2016, the 

problem flowing from the decision on China’s historic rights within the “nine-dash line” 

is that the Tribunal has no competence to implement maritime delimitation which has 

excluded compulsory procedures. To recall the Monetary Gold principle, without 

consent from neighboring States on the delimitation as the prerequisite, the Tribunal 

should refrain from jurisdiction ratione personae and ratione materiae over the second 

matter. 

 

2.5.2 The Tribunal’s decision on the legal status of certain maritime features and 

its impacts on third States in the SCS 

 

In terms of the Tribunal’s decision under Article 13 of UNCLOS, Subi Reef, Gaven 

Reef (South), Hughes Reef, Mischief Reef, and Second Thomas Shoal are LTEs and not 

features that are capable of appropriation. In particular, Mischief Reef and Second 

Thomas Shoal are LTEs as well and “within the exclusive economic zone and 
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continental shelf of the Philippines”.
321

 According to Article 121 (3) of UNCLOS, 

Scarborough Shoal, Gaven Reef (North), McKennan Reef, Johnson Reef, Cuarteron 

Reef, and Fiery Cross Reef are “rocks” generating no entitlement to an EEZ or CS.
322

 

Furthermore, “none of the high-tide features in the Spratlys generate entitlements to an 

exclusive economic zone or continental shelf”, which means all features in the Spratlys 

are rocks or LTEs or submerged features.
323

 The following paragraphs will analyze how 

this ruling on the status and entitlement of maritime features impacts principal parties 

and other third States.  

 

First, based on the Tribunal’s ruling, if some features which are LTEs fall within TS as 

12 NM of some rocks (bigger features) particularly occupied by China, controlled by 

the Philippines and Vietnam, each State can claim these features constitute a part of its 

sovereignty in line with general international law.
324

 For one thing, from China’s 

perspective, the position of non-compliance indicates China is not ready to rely on this 

ruling to claim sovereignty over these LTEs, since they consist of inseparable parts of 

sovereignty over the Spratlys as a single unit and UNCLOS does not address the issue 

of sovereignty. For another, the Philippines claims sovereignty over the KIG, including 

part of maritime features in the Spratlys. According to this ruling, the Philippines may 

use some rocks it controls to exercise sovereignty over LTEs which are not controlled 

by it but fall within TS of these rocks. Though Vietnam also claims the Spratlys as a 

whole, as it is currently controlling the largest portion of bigger features in the SCS, the 

MA is considered “to consolidate Vietnam’s legal grounds for exercising its sovereignty 

in these features”, as described by Tran Thang Long.
325

 Additionally, Vietnam may also 

use its controlled rocks to exercise sovereignty over LTEs which are not controlled by 

the Philippines but fall with TS of these rocks.
326

 

 

Second, if some LTEs are located in the TS of some rocks which are not occupied by 

China or controlled by the Philippines or Vietnam, they may become part of land 

territory of other claimant States. Therefore, China or the Philippines or Vietnam may 

not exercise sovereignty over some LTEs. 

 

Third, based on this ruling, China can merely claim EEZ or CS from coastal baselines 

instead of the Spratlys as a single unit. Given some LTEs in the Spratlys are situated in 
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the EEZ and CS (including an extended CS) from the coastal baselines of the 

Philippines, Vietnam, Malaysia, and Brunei, this ruling may be seen as a confirmation 

and justification of their sovereign rights and jurisdiction over these features according 

to Articles 56 and 77 of UNCLOS. However, it seems impossible for other States to 

exercise sovereignty over these features falling within the EEZ and CS of one particular 

State.
327

 For example, the Philippines is granted sovereign rights and jurisdiction over 

Mischief Reef and Second Thomas Shoal by the Tribunal as a coastal State, which 

indicates no sovereignty over them can be exercised by other States, including China. 

Two features may not be no longer part of sovereign territory claimed by Vietnam in the 

Spratlys as well.
328

 Likewise, no appropriation of LTEs in this case means such features 

may be “absorbed into” the Philippines’ 200-NM EEZ and CS, and the Philippines can 

exercise sovereign rights and jurisdiction, while others cannot.
329

 Similarly, some of the 

Vietnamese and Chinese features may fall within the EEZ and CS of Malaysia, and 

sovereignty over them may no longer be exercised either. Hence, neither China nor 

Vietnam may claim sovereignty over these features. In sum, the Tribunal’s 

interpretation and application of LTE and capability of appropriation indicate that 

maritime space determines sovereignty over land territory, which is not consistent with 

the basic principle of the Law of the Sea, i.e., land dominates the sea.
330

 

 

Fourth, if some features as LTEs are not in the EEZ and CS (including an extended CS) 

from coastal baselines of littoral States, and additionally, the Tribunal’s decision 

excludes the EEZ and CS generated by some rocks controlled by littoral States, these 

features will be beyond sovereign jurisdiction of all States in the SCS. It is therefore 

impossible for each State to claim sovereignty over these features, which will prejudice 

sovereignty claims from these States. In this arbitration, Subi Reef is an LTE which 

may be neither covered by the EEZ and CS (including an extended CS) from Vietnam’s 

coastal baseline nor located in the EEZ and CS within 200 NM of any features 

controlled by Vietnam. Consequently, Vietnam is unable to claim sovereignty over Subi 

Reef. 

 

Fifth, as regards some rocks occupied by China, or controlled by the Philippines and 

Vietnam, they have been defined as rocks by the Tribunal, and they merely generate 12-
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NM TS but no longer have EEZ and CS. Specifically, Itu Aba Island, occupied by 

China; Namyit Island and Sandy Cay, controlled by Vietnam; and Loaita Island, 

controlled by the Philippines, will have overlapping TS.
331

 On the one hand, 

overlapping maritime entitlements may be diminished to a large extent; on the other 

hand, since the distance between some of them is less than 12 NM, there may be 

overlapping TS among three States.
332

 What is more, some rocks controlled by Vietnam 

are situated in the EEZ and CS within 200 NM from the coastal baseline of the 

Philippines, which may cause Vietnam’s TS generated by its controlled features to 

overlap with CS and EEZ of the Philippines. However, this “is an overlap of 

entitlements and delimitation that does not appear to have been regulated by the 

Convention”.
333

 In addition, some features Vietnam controlled as rocks merely 

generating TS may well be enclosed with the CS and EEZ within 200 NM from the 

coastal baseline of Malaysia.
334

 Thus, it will lead to an overlap between the TS of 

Vietnam and the CS and EEZ of Malaysia. Malaysia considers there may be 

overlapping maritime zones between Malaysia and other States in the areas of certain 

features identified by the Tribunal.
335

 As the ruling itself shows, overlapping maritime 

entitlements may be reduced since no EEZ and CS (including an extended CS) are 

generated from high-tide features. Likewise, as observed by Evan Laksmana and Ristian 

Supriyanto, “if China makes its claim consistent with UNCLOS, there would be no 

potential overlap with Indonesia’s EEZ or CS around the Natuna Islands. There should 

be no doubt therefore that there are no overlapping maritime claims between China and 

Indonesia”.
336

 Ostensibly, a delimitation process for Malaysia and Indonesia is 

consequential upon the Tribunal’s decision. The same situation is equally applicable to 

Brunei.  
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Last but not least, the Tribunal considered the application of Article 121 to the 

Spratlys.
337

 Pursuant to the Tribunal’s decision, China is not entitled to TS, EEZ, and 

CS as a single group.
338

 However, China’s maritime entitlement is based on China’s 

sovereignty over the Spratlys as a unit.
339

 The Tribunal actually presumed China’s 

position and lacked the evidence from showing how China formulated its claim based 

on the Spratlys as a single unit.
340

 The rejection of China’s maritime claim based on a 

group of maritime features as a single unit amounts to belittling China’s sovereignty as 

a whole—in other words, the Tribunal does not accept that the sovereignty of the 

Spratlys can be claimed as a group or unit. This is beyond what the Philippines asks the 

Tribunal to decide and violates the principle of “non ultra petita”. No EEZ or CS that 

can be generated from the Spratlys surely reduces overlapping maritime zones with the 

Philippines, as a result, the delimitation framework is created by the Tribunal.   

 

2.5.3 The Tribunal’s decision on the legality of Chinese activities and its impacts 

on third States in the SCS 

 

The Tribunal’s ruling on Submission Nos. 3 to 7 has made China claim EEZ and CS 

merely from coastal baseline or some rocks it occupies. On the Philippines’ side, the 

Philippines is fully entitled to CS and EEZ from its archipelagic baseline where 

Mischief Reef, Second Thomas Shoal, and Scarborough Shoal are located in the WPS. 

With respect to Submission Nos. 8, 9, 10, and 13, the Tribunal determined that China 

breached its obligation under Articles 56, 58(3), 77, and 94, since China’s law 

enforcement activities at these features infringed the Philippines’ sovereign rights and 

jurisdiction in its EEZ and CS. It has been argued that the implementation of China’s 

law enforcement activities represents not only China’s sovereignty over these features 

but also overlapping EEZ and CS between two States. The Tribunal’s decision observes 

that Chinese law enforcement activities are not allowed unless the Philippines agrees 

and authorizes China’s actions in its EEZ and CS. As the only coastal State in the WPS, 

other absent third States in this case have to respect the existence of the Philippines’ full 

sovereign rights and jurisdiction as required by UNCLOS provisions. In addition, the 

Tribunal’s decision on Submission No. 11 indicates that China did not fulfill its 

obligation to protect and preserve marine environment under China’s jurisdiction or 

control. However, the ruling itself also asserts China did not pay due regard to the 

Philippines’ jurisdiction over the protection and preservation of the marine environment 
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in its EEZ and CS. Therefore, such a decision de facto may recognize the Philippines is 

fully entitled to EEZ whereas China is not. Last but not least, regarding China’s land 

reclamation activities in Submissions No. 12 and No. 14, the decision requests that 

China refrain from such actions at these features, since these activities are carried out in 

the EEZ of the Philippines. Additionally, as a way to exercise Chinese sovereignty over 

these features, given that land reclamation activities are forbidden, China’s sovereignty 

over these features remains to be derogated. Since absent third States also carry out a 

series of land reclamation activities in some features that are located in the EEZ and CS 

within 200 NM of the Philippines, the sovereignty of other states also remains to be 

derogated. Such unilateral actions can be potentially considered as a breach of its 

international obligation under UNCLOS.
341

    

 

In summary, in the SCS arbitration, the MA indeed produces negative effects upon 

China’s sovereignty over the Spratlys and Scarborough Shoal. Besides, rejection of 

China’s EEZ and CS in the WPS and full recognition of the Philippines’ EEZ and CS 

indicate the task of maritime delimitation has been finished by the Tribunal.
342

 Sam 

Bateman solemnly remarks that, while the Tribunal’s ruling “had theoretically ‘cleaned 

the air’ with some aspects of maritime boundary-making in practical terms, it may not 

have helped the situation”.
343

 From an opposite perspective, one still can prove that the 

Tribunal cannot exercise jurisdiction ratione materiae over territorial sovereignty and 

maritime delimitation disputes in the arbitral proceedings, in line with the Monetary 

Gold principle. Furthermore, the deficiency of the legal means in the settlement of a 

multilateral dispute in the SCS has been laid bare. The existing dilemma triggers a 

question about whether some supplementary means should be taken into account. This 

question will be answered in the fourth chapter.       

2.6 Conclusion 

Overall, the Monetary Gold principle is not only applicable to a dispute involving direct 

participation of a third State, but it also permissible in a dispute merely between two 

principal parties to the proceedings. Such a principle frequently instructs international 

courts and tribunals to identify the subject matter of a mixed dispute, in order to decide 
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jurisdiction ratione personae, jurisdiction ratione materiae, and admissibility. Since it is 

the principle of State consent that becomes a cornerstone of international adjudication, 

third-party judicial bodies have to ensure whether a pending dispute before them forms 

the real dispute two original litigants consent to resolve. Furthermore, the applicability 

of the Monetary Gold principle as a procedural issue varies case by case. For one thing, 

in the instance that third States are directly involved, it is illuminated by international 

case law that this principle is narrowly interpreted for application. For another, in the 

instance that a seemingly bilateral dispute is merely presented between bilateral States, 

the test regarding this principle is persistently carried out and predominantly applied. 

However, the SCS Arbitration, in the Tribunal’s view, seems exceptional for this 

principle, which may need further considerations.  

 

Given the direct participation of Vietnam and Malaysia as third States, this principle 

should be applicable at least in addressing Submission Nos. 4 to 7. It is the rights and 

interests of third States in sovereignty and maritime delimitation that constituted the 

very subject matter of the case and precluded the Tribunal to exercise jurisdiction 

ratione personae. Additionally, sovereignty and maritime boundary disputes between 

third States and principal parties constitute a bar against the Tribunal’s jurisdiction 

ratione materiae. With respect to a mixed dispute without third States, the case 

essentially concerns territorial sovereignty and maritime delimitation disputes. The 

determination of prior disputes constitutes a prerequisite to settle the second one 

submitted by the Philippines. Thus, the Tribunal’s jurisdiction ratione materiae over 

this dispute is precluded under the Monetary Gold principle without China’s consent. 

Moreover, such a ruling indeed has influences upon all States in the region. It is 

observed that the derogation on China’s and Vietnam’s sovereignty claims and the 

creation of a new delimitation framework for littoral States prove to be inescapable. 

These consequences indeed pose doubts to the Tribunal’s jurisdiction ratione personae 

and jurisdiction ratione materiae, and, more importantly, the res judicata of this ruling. 

From the opposite perspective, such a result necessitates the applicability of this 

principle. It is revealed that international legal methods have been subject to some 

limitations and restraint in the maritime dispute settlement of a multistate contested 

zone like the SCS. But this does not mean that the role of international law has 

disappeared; instead, some extra means have to be adopted to strengthen the function of 

international law. Notably, this unresolved issue will be discussed further in the fourth 

chapter. 

 

What is more, the rights and interests of third States may be affected by the decision but 

such potentially affected rights and interests do not form the very subject matter of the 
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dispute between two principal parties to the case. A third State is allowed to seek 

application for permission to intervene in the proceedings, which is particularly salient 

in international maritime boundary delimitation. The jurisprudence of international 

courts and tribunals relating to intervention by third States will be examined in the third 

chapter.  
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Chapter 3 

The Presence of Third States in International Adjudication: From 

the Perspective of Intervention 

3.1 Introduction 

The previous chapter illustrates that the application of the Monetary Gold principle 

represents an approach adopted by international courts and tribunals to identify the real 

subject matter of a dispute submitted before them. The invocation of this principle may 

predominantly determine the exercise of a court’s or tribunal’s jurisdiction ratione 

personae and ratione materiae. What is more, in terms of the development of 

international litigation, provided a court or tribunal has jurisdiction over a dispute, the 

legal interests and rights of a third State are still likely to be affected by the decision of a 

case and cannot be fully overlooked in international law. So as to preclude the decision 

between two original litigants from encroaching upon the legal interests and rights of a 

third State, a third State may file an application for permission to intervene in the 

proceedings. Such a judicial phenomenon is saliently seen in international maritime 

boundary delimitation. 

 

The third chapter looks at non-party third States that are seeking to intervene in an 

international dispute settlement. Specifically, under Articles 62 and 63 of the ICJ 

Statute, a third State currently can file an application to intervene if a third State 

considers its “interest of legal nature may be affected by the decision of the Court in the 

case”, or the dispute is about the construction of a convention to which an absent third 

State is a party.
344

 These two provisions stem from Articles 62 and 63 of the PCIJ’s 

Statute.
345 

Similar provisions are also stipulated in Articles 31 and 32 of the Statute of 

the ITLOS.
346

 In terms of international judicial practice, the PCIJ and the ICJ are the 

                                                           
344  International Court of Justice, “The Statute of the International Court of Justice.” Article 62 of the ICJ Statute 

provides that: “l. Should a state consider that it has an interest of a legal nature which may be affected by the 

decision in the case, it may submit a request to the Court to be permitted to intervene. 2. It shall be for the Court 

to decide upon this request”. Article 63 of the ICJ Statute stipulates that: “1. Whenever the construction of a 

convention to which states other than those concerned in the case are parties is in question, the Registrar shall 

notify all such states forthwith. 2. Every state so notified has the right to intervene in the proceedings; but if it 

uses this right, the construction given by the judgment will be equally binding upon it”. 
345  “Statute of the Permanent Court of International Justice,” League of Nations, December 16, 1920, accessed 

October 16, 2018, https://www.refworld.org/docid/40421d5e4.html. Article 62 of the Permanent Court of 

International Justice provides that, “Should a State consider that it has an interest of a legal nature which may be 

affected by the decision in the case, it may submit a request to the Court to be permitted to intervene as a third 

party. It will be for the Court to decide upon this request”. Article 63 provides that, “Whenever the construction 

of a convention to which States other than those concerned in the case are parties is in question the Registrar shall 

notify all such States forthwith. Every State so notified has the right to intervene in the proceedings: but if it uses 

this right, the construction given by the judgment will be equally binding upon it”. 
346  “Statute of the International Tribunal for the Law of the Sea,” International Tribunal for the Law of the Sea, 

December 10, 1982, 1833 UNTS 561, accessed April 7, 2018, https://www.itlos.org/fileadmin/itlos/documents/ba 

sic_texts/statute_en.pdf. Article 31 of the ITLOS Statute provides that: “1. Should a State Party consider that it 
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main institutions addressing the request of intervention from third States. The ITLOS 

and international arbitral proceedings so far have not had any cases relating to the issue 

of intervention. On the other hand, this chapter will demonstrate that most of the cases 

regarding the procedure of intervention filed by third States in international litigation 

relate to maritime boundary delimitation. The ICJ’s jurisprudence as regards the 

interpretation and application of Articles 62 and 63 of the Statute is largely formulated 

in the maritime delimitation cases. Therefore, it is necessary to more specifically 

examine how international courts or tribunals deal with third States’ requests to 

intervene in the proceedings. Accordingly, two issues will be integrated into one chapter. 

 

All in all, the purpose of this chapter is to give a full-scale picture of the intervention 

procedure’s role for third States in international adjudication, particularly maritime 

delimitation cases. It is revealed that the procedure of intervention runs into some 

judicial qualms and insufficiently protects the legal rights and interests of third States, 

in the event that international courts and tribunals are pursuing a strictly bilateral nature 

in the settlement of an international dispute. Such insufficiency calls for a more 

inclusive approach to deal with the existence of multilateral interests in interstate 

relations. This chapter will consist of five sections. The first provides a brief overview 

regarding the evolution of the intervention procedure under international law, with a 

special emphasis on international conventions relating to it. The second analyzes two 

respective provisions stipulating the intervention procedure. Concrete requirements 

contained therein will be illustrated based on the interpretation and application carried 

out by an international court or tribunal. International maritime delimitation cases are 

playing a positive part in the fertilization of legal jurisprudence relating to third-party 

intervention. The third makes observations on potential judicial predicaments of the 

intervention procedure in taking care of the rights and interests of third States, with 

particular references to the settlement of maritime boundary disputes. As a comparative 

study, it also provides some observations on State practices relating to the existence of 

tripoints, highlighting the flexibility and practicality of considering the rights and 

interests of third States. The fourth remarks on the insufficiency of the intervention 

procedure to protect the legal rights and interests of third States, especially in the field 

                                                                                                                                                                          
has an interest of a legal nature which may be affected by the decision in any dispute, it may submit a request to 

the Tribunal to be permitted to intervene. 2. It shall be for the Tribunal to decide upon this request. 3. If a request 

to intervene is granted, the decision of the Tribunal in respect of the dispute shall be binding upon the intervening 

State Party in so far as it relates to matters in respect of which that State Party intervened”. Article 32 of the 

ITLOS Statute stipulates: “1. Whenever the interpretation or application of this Convention is in question, the 

Registrar shall notify all States Parties forthwith. 2. Whenever pursuant to article 21 or 22 of this Annex the 

interpretation or application of an international agreement is in question, the Registrar shall notify all the parties 

to the agreement. 3. Every party referred to in paragraphs 1 and 2 has the right to intervene in the proceedings; if 

it uses this right, the interpretation given by the judgment will be equally binding upon it”.  
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of international maritime boundary delimitation, calling for a more inclusive approach 

to properly handle multilateral interests of third States outside a bilateral dispute.   

3.2 A historical overview of the development of the procedure of intervention in 

international law 

International conventions as one of the sources of international law under Article 38 of 

the ICJ Statute consistently draw attention to the possibility of third States’ participation 

in international litigation, and they reveal the relationship between the rights and 

obligations of two principal parties and the legal interests and rights of a third State. In 

the following parts, some observations will be made on how negotiating parties in those 

conventions consider the legal rights and interests of third States and how the procedure 

of intervention is formulated. First, provisions regarding participation of non-party third 

States in the proceedings are regularly found in international conventions that include 

the dispute settlement procedure. Second, the prior overview asserts that State consent 

constitutes the legal basis for an absent third State to be permitted to intervene in the 

proceedings, which is similar to the reading and application of the Monetary Gold 

principle in the second chapter. 

 

3.2.1 A historical overview of international conventions with regard to a third 

State’s intervention 

 

In 1875, the Institut de Droit International passed a Resolution that the intervention of a 

third State was admissible only when the parties that concluded the compromise 

expressed their consent to it.
347

 The Convention for the Pacific Settlement of 

International Disputes in 1899 states that given the interpretation of a Convention to 

which third States were also parties, third States had “the right to intervene in the case” 

after they were notified.
348 

A similar provision is also stipulated in the Convention for 

the Pacific Settlement of International Disputes in 1907.
349

 Later, Articles 62 and 63 of 

                                                           
347  “Projet de règlement pour la procédure arbitrale internationale,” Institut de Droit International, 1875, accessed 

October 16, 2018, http://www.justitiaet pace.org/idiF/resolutionsF/1875_haye_03_fr.pdf. 
348 “Convention for the Pacific Settlement of International Disputes,” Permanent Court of Arbitration, 1899, accessed 

October 16, 2018, https://pca-cpa.org/wp-content/uploads/sites/175/2016/01/1899-Convention-for-the-Pacific-

Settlement-of-Internati onal-Disputes.pdf. Article 56 provides: “The Award is only binding on the parties who 

concluded the ‘Compromis’. When there is a question of interpreting a Convention to which Powers other than 

those concerned in the dispute are parties, the latter notify to the former the ‘Compromis’ they have concluded. 

Each of these Powers has the right to intervene in the case. If one or more of them avail themselves of this right, 

the interpretation contained in the Award is equally binding on them”. 
349 “Convention for the Pacific Settlement of International Disputes,” Permanent Court of Arbitration, 1907, accessed 

October 16, 2018, https://pca-cpa.org/wp-content/uploads/sites/175/2016/01/1907-Convention-for-the-Pacific-

Settlement-of-Internati onal-Disputes.pdf. Article 84 stipulates: “The Award is not binding except on the parties 

in dispute. When it concerns the interpretation of a Convention to which Powers other than those in dispute are 

parties, they shall inform all the Signatory Powers in good time. Each of these Powers is entitled to intervene in 

the case. If one or more avail themselves of this right, the interpretation contained in the Award is equally binding 

on them”. 
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the PCIJ Statute in 1920 specified two types of intervention for third States to seek and 

are not solely confined to the interpretation of international treaties. According to the 

General Act for the Pacific Settlement of International Disputes in 1928, the procedure 

of intervention is equally applied to international arbitration.
350  

In the conciliation 

procedure, a third State seeking to intervene required agreement from the parties to the 

dispute.
351 

The same provisions were formulated in the Revised General Act for Pacific 

Settlement of International Disputes in 1949.
352 

These clauses are written in such a way 

that they basically are not changed in Articles 62 and 63 of the ICJ’s Statute.
  

 

Apart from clear clauses allowing third States to seek intervention, in other international 

conventions there are some provisions concerning intervention-like methods which 

permit non-party States to participate in the proceedings. For instance, in the Annex of 

the VCLT, “the conciliation commission, with the consent of the parties to the dispute, 

may invite any party to the treaty to submit to it its views orally in writing”.
353

 Similar 

provisions are subsequently provided in Article 66 of the VCLTSIO.
354

 In accordance 

                                                           
350  “General Act for the Pacific Settlement of International Disputes,” World Legal Information Institute, 1928, 

accessed October 16, 2018, http://www.worldlii.org/int/other/LNTSer/1929/220.html. Article 35 provides that: “1. 

The present General Act shall be applicable as between the parties thereto, even though a third Power, whether a 

party to the Act or not, has an interest in the dispute. 2. In conciliation procedure, the parties may agree to invite 

such third Power to intervene”. Article 36 provides that, “1. In judicial or arbitral procedure, if a third Power 

should consider that it has an interest of a legal nature which may be affected by the decision in the case, it may 

submit to the Permanent Court of International Justice or to the arbitral tribunal a request to intervene as a third 

party. 2. It will be for the Court or the tribunal to decide upon this request”. Article 37 provides that: “1. 

Whenever the construction of a convention to which States other than those concerned in the case are parties is in 

question, the Registrar of the Permanent Court of International Justice or the arbitral tribunal shall notify all such 

States forthwith. 2. Every State so notified has the right to intervene in the proceedings; but, if it uses this right, 

the construction given by the decision will be binding upon it”. 
351  World Legal Information Institute, “General Act for the Pacific Settlement of International Disputes.”   
352  “Revised General Act for the Pacific Settlement of International Disputes,” United Nations Treaty Collection, 

April 28, 1949, accessed October 16, 2018, https://treaties.un.org/doc/Treaties/1950/09/19500920%2010-

17%20PM/Ch_II_1p.pdf. Article 35 provides: “The present General Act shall be applicable as between the 

parties thereto, even though a third Power, whether a party to the Act or not, has an interest in the dispute. 2. In 

conciliation procedure, the parties may agree to invite such third Power to intervene”. Article 36 stipulates: “1. In 

judicial or arbitral procedure, if a third Power should consider that it has an interest of a legal nature which may 

be affected by the decision in the case, it may submit to the Permanent Court of International Justice or to the 

arbitral tribunal a request to intervene as a third party. 2. It will be for the Court or the tribunal to decide upon this 

request”. Article 37 provides: “1. Whenever the construction of a convention to which States other than those 

concerned in the case are parties is in question, the Registrar of the Permanent Court of International Justice or 

the arbitral tribunal shall notify all such States forthwith. 2. Every State so notified has the right to intervene in 

the proceedings; but, if it uses this right, the construction given by the decision will be binding upon it”.  
353  “Vienna Convention on the Law of the Treaties,” United Nations Treaty Collection, 1155 UNTS 331, May 23, 

1969, accessed October 16, 2018, https://treaties.un.org/doc/publication/unts/volume%201155/volume-1155-i-

18232-english.pdf. In the Annex, Article 3 provides: “The Conciliation Commission shall decide its own 

procedure. The Commission, with the consent of the parties to the dispute, may invite any party to the treaty to 

submit to it its views orally or in writing. Decisions and recommendations of the Commission shall be made by a 

majority vote of the five members”. 
354  “Vienna Convention on the Law of Treaties between States and International Organizations or between 

International Organizations,” United Nations Treaty Collection, A/CONF.129/15, March 21, 1986, accessed 

October 16, 2018, http://legal.un.org/ilc/texts/instruments/english/conventions/1_2_1986.pdf. Article 4 under the 

Annex provides: “The Arbitral Tribunal, with the consent of the parties to the dispute, may invite any interested 

State or international organization to submit to it its views orally or in writing”. Article 10 stipulates: “The 

Conciliation Commission shall decide its own procedure. The Commission, with the consent of the parties to the 

dispute, may invite any party to the treaty to submit to it its views orally or 39 in writing. Decisions and 

recommendations of the Commission shall be made by a majority vote of the five members”.  
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with the UNCLOS, Article 31 of the Statute of ITLOS is almost identical to Article 62 

of the ICJ Statute but indicates the tribunal decision’s binding force upon “the 

intervening State Party in so far as it relates to matters in respect of which that that State 

Party intervened”.
355 

By the same token, the structure of Article 32 resembles Article 63 

of the ICJ Statute.
 356

 Moreover, in conciliation procedure under Annex V, it is 

reiterated that “the commission may, with the consent of the parties to the dispute, 

invite any State Party to submit to it its views orally or in writing”.
357

 Based on the 

statutory rules above, an international court or tribunal interprets and applies those 

provisions, making some clarifications on requirements and norms in determining 

whether a third State’s request to intervene in the pending dispute may be qualified, but 

concurrently creating some ambiguities as well. A detailed analysis will be presented in 

the second section of this paper.  

 

3.2.2 Some observations on the historical development of the procedure of 

intervention in international law 

 

The foregoing treaties contain a more or less similar provision implicating the 

participation of third States, but their absence may not prohibit the exercise of a court’s 

or tribunal’s jurisdiction. Instead, such a participation is incidental to the jurisdiction of 

third-party judicial organs. As contended by Sienho Yee, “the consent principle—the 

principle in international dispute settlement that no State is obliged to have its disputes 

submitted to judicial settlement without its consent—is a fundamental principle that 

applies universally and without exception”.
358

 Additionally, the res judicata and the res 

inter alios acta principles ensure that no absent third State can join in a lawsuit without 

consent from the parties to the dispute, nor will those States be bound by the final ruling. 

Any measure to permit a non-disputing State without taking into account the original 

litigants’ positions may detrimentally harm the equal sovereignty of States in the 

international community. Therefore, any involvement of third States which are not 

parties to a pending case must acquire a certain form of consent. In general, such a 

consent can be seen from two perspectives. For one thing, the intervention procedure 

requires express consent from the parties to the dispute, indicating that specific consent 

must be given by original litigants to the case. This is particularly found in the 

                                                           
355  International Tribunal for the Law of the Sea. “Statute of the International Tribunal for the Law of the Sea,” 

Article 31.  
356  Ibid., Article 32.  
357  “United Nations Convention on the Law of the Sea,” United Nations Treaty Collection, 1833 UNTS 397, 

December 10, 1982, accessed October 16, 2018, https://www.un.org/Depts/los/convention_agreements/texts/uncl 

os/unclos_e.pdf. Article 4 under the Annex V provides: “the conciliation commission shall, unless the parties 

otherwise agree, determine its own procedure. The commission may, with the consent of the parties to the dispute, 

invite any State Party to submit to it its views orally or in writing. Decisions of the commission regarding 

procedural matters, the report and recommendations shall be made by a majority vote of its members”. 
358  Yee, “Notes on the International Court of Justice (Part 7),” 626. 
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Resolution in 1875 passed by Institut de Droit Internationa and the procedure of 

conciliation contained in some international treaties. For another, some international 

conventions do not explicitly require express consent from the parties to them. However, 

as the Court pointed out in the Gulf of Fonseca (El Salvador v. Honduras) case, “the 

competence of the Court in this matter of intervention is not, like its competence to hear 

and determine the dispute referred to it, derived from the consent of the parties to the 

case, but from the consent given by them, in becoming parties to the Court’s Statute, to 

the Court’s exercise of its powers conferred by the Statute”.
359

 The Court observes that 

two principal parties to the proceedings do not have to expressly consent to a third State 

using the intervention procedure in the settlement of a particular dispute. This is equally 

applicable to the Statute of the ITLOS. As Sienho Yee argues, “on the basis of the 

consent already given in those Statutes by the States through becoming parties to them”, 

a third State’s request for intervention falls within the consent from states which have 

entrusted the Court or tribunal to excercise its judicial competence.
360 

 

The procedure of intervention is also taken into account in international arbitration. 

Arbitration as a means of international dispute settlement is characterized by being 

purely bilateral in nature and confined by the consent from the original litigants.
361

 

Throughout international litigation history, no arbitral cases have ever concerned the 

application of intervention by third States. It is particularly observed by Ian Brownlie 

that “arbitration is litigation in conditions of privacy: no third-party intervention is 

possible”.
362 

Given the consent is conferred upon by the parties to the arbitration, third 

States are still likely to join in the case based on the principle of consensual jurisdiction. 

Moreover, Sienho Yee highlights that “such specific consent must be expressed in an 

unmistakable way”.
363 

It is generally stated that intervention in international arbitration 

is not permissible. In addition, there is also another possibility that the consent to the 

request for permission to intervene has been expressed when the two original litigants 

become the parties to international treaties. Since such consent has not been implicitly 

shown when States become the parties to the Convention, this may not be the case in the 

compulsory arbitration under Part XV of UNCLOS. Nevertheless, there is a view that a 

third State’s request may still be granted if a tribunal exercises its discretion on its own 

                                                           
359  Case concerning the Land, Island and Maritime Frontier Dispute, El Salvador/Honduras: Nicaragua Intervening, 

Application by Nicaragua for Permission to Intervene, I.C.J. Rep 92, 133, para. 96 (ICJ. 1990).  
360  Sienho Yee, “Intervention in an Arbitral Proceeding under Annex VII to the UNCLOS?” Chinese Journal of 

International Law 14, Issue 1 (2015): 86.  
361  Whaling in the Antarctic, Australia v. Japan: New Zealand intervening, I.C.J. Rep 3, Declaration of Intervention 

by New Zealand, Order, Separate opinion of Judge Cançado Trindade, 16-7, para. 7 (ICJ. 2013). Antônio 

Augusto Cançado Trindade, The Construction of a Humannized International Law: A collection of Individual 

Opinions (1991-2013) (Leiden, Netherlands: Brill Nijhoff, 2015), 1278. 
362  Brownlie, “The Peaceful Settlement of International Disputes,” 267. 
363  Yee, “Intervention in an Arbitral Proceeding,” 90.   
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according to Article 5 of Annex VII.
364

 However, such reasoning is incomplete and may 

overlook the ICJ’s jurisprudence in assessing its competence over the request to 

intervene. In light of existing international conventions and case law, explicit provisions 

relating to intervention do not stipulate that it is necessary to seek consent from 

principal parties. However, no similar articles concerning intervention in Annex VII 

indicate such a procedure can be invoked by a third State in compulsory arbitration. 

Consequently, unless express consent to intervention is reached by the original litigants, 

it may be unlikely for a third State to be involved in the arbitral proceedings. An arbitral 

tribunal should take judicial limits imposed by the consent from principal parties into 

account and acknowledge that it may have no independent power to allow a third State’s 

application for permission to intervene in UNCLOS compulsory arbitration. 

3.3 An examination of international adjudication concerning the procedure of 

intervention: Article 62 of the ICJ Statute  

With respect to the issue of intervention, decisions of international courts or tribunals 

have a role to play. The ICJ makes important contributions to the jurisprudence 

regarding the intervention procedure. It is revealed that there are some certainties and 

uncertainties in the Court’s jurisprudence, when it considers whether conditions in 

Articles 62 and 63 are met or not in the determination of a request to intervene in the 

proceedings. In this section, the requirements of intervention under Articles 62 and 63 

will be looked into in detail. Furthermore, some certainties and uncertainties inside the 

jurisprudence give rise to some inconsistency in international law. In particular, how 

underlying inconsistencies may affect the legal interests and rights of third States will 

be dealt with below.  

 

3.3.1 The presence of absent third States in international adjudication before the 

intervention procedure was invoked 

 

This section is primarily focused on Article 62 of the Statute, which forms “an 

innovation introduced in the Statute of the Permanent Court”, as observed by Shabtai 

Rosenne.
365 

In fact, there were no applications for permission to intervene filed by non-

party States before the establishment of the ICJ. The Eastern Greenland case recognizes 

“the extent to which the sovereignty is also claimed by some other Power”, but no third 

State made such a claim.
366 

In the ICJ, some judges in the Corfu Channel case expressed 

                                                           
364  International Tribunal for the Law of the Sea. “Statute of the International Tribunal for the Law of the Sea,” 

Article 5 of Annex VII. It provides that: “Unless the parties to the dispute otherwise agree, the arbitral tribunal 

shall determine its own procedure, assuring to each party a full opportunity to be heard and to present its case”. 
365  Rosenne, Law and Practice of the International Court, 1441. 
366  Legal Status of Eastern Greenland, Denmark v. Norway, Ser A/B, No. 53, 46 (PCIJ. 1933). 
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different opinions that the link between Albania and some other authority including 

Yugoslavia was unable to be separated and should be dealt with as a whole.
367

 Still, no 

request for intervention was put forward.
 
In the Fisheries case, as contended by Barbara 

Kwiatkowska, “Iceland might have been comptemplating intervention, but no measures 

to this effect were initiated”.
368 

The Court in the Monetary Gold case considered that 

Albania neither sought intervention nor expressed any position on that particular case, 

but the legal rights and interests of Albania as the subject matter of the case did preclude 

the Court from exercising its jurisdiction.
369 

Based on the ICJ’s ruling in the North Sea 

Continental Shelf cases, the goal of the Federal Republic of Germany (FRG) to prolong 

its border to the center of the North Sea and extend its CS had been achieved in two 

maritime boundary agreements.
370 

As a result, the rights and interests of the FRG were 

accorded respect and protection by subsequent delimitation with the Netherlands and 

Denmark that implemented the Court’s prior decision. In the Anglo-French case, the 

Court of Arbitration found that the French argument regarding a third State was a 

hypothetical issue.
371

 Even if there are some overlapping maritime zones among three 

States, “that problem would normally find its appropriate solution by negotiations 

directly between the three States concerned”.
372

  

 

Notably, there are quite a limited number of cases where the applications for permission 

to intervene were filed by an absent third State under Article 62, since Malta sought to 

intervene in the dispute in the Tunisia/Libya case. The rate of success for the Court in 

granting such permission is even lower. According to Article 62 of the Statute, there are 

only three cases where the Court determined to support the intervention of third States. 

In the El Salvador/Honduras case, the Court merely considered Nicaragua’s request to 

intervene on the legal regime of the Gulf of Fonseca, but it dismissed other requests 

concerning the status of islands as well as maritime delimitation within and outside of 

                                                           
367  The Corfu Channel case, United Kingdom v. Albania, I.C.J. Rep 4, Dissenting opinion of Judge Winiarski, 51 

(ICJ. 1949). United Kingdom v. Albania, Dissenting opinion of Judge Krylov, at 68-9. Ibid., Dissenting opinion 

of Judge Badawi Pasha, at 61. Ibid., Dissenting opinion of Judge ad hoc Ečer, at, 117.  
368  Barbara Kwiatkowska, Decisions of the World Court Relevant to the UN Convention on the Law of the Sea, 2nd 

ed. (Leiden, Netherlands, Brill, 2010), 287- 90. 核实 
369  The Monetary Gold, at 32-3. 
370  North Sea Continental Shelf Cases (ICJ. 1969). D.H. Anderson, “Denmark-Federal Republic of Germany, Report 

Number 9-8,” in International Maritime Boundaries, ed. J.I. Charney and L.M. Alexander (Dordrecht, 

Netherlands: Martinus Nijhoff, 1993), 1805. D.H. Anderson, “Federal Republic of Germany-The Netherlands, 

Report Number 9-11,” in International Maritime Boundaries, ed. J.I. Charney and L.M. Alexander (Dordrecht, 

Netherlands: Martinus Nijhoff, 1993),1839. After concluding boundary agreements with Denmark and the 

Netherlands by further bilateral negotiations in terms of the Court’s ruling, the FRG’s continental shelf “extended 

to the center of the North Sea in such a way as to meet that of the UK”, as observed by D.H. Anderson. In 

conjunction with maritime boundaries between the UK and Denmark or the Netherlands, the Court’s judgment 

had in fact influenced the establishment of tripoints among the FRG, the UK, the Netherlands, or Denmark.   
371  Delimitation of the Continental Shelf between the United Kingdom of Great Britain and Northern Ireland, and the 

French Republic, Anglo-French Arbitration, 18 RIAA 3, 27, para. 28 (1977-1978).   
372  Anglo-French Arbitration, at 27, para. 28. 
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the Gulf.
373

 In the Cameroon v. Nigeria case, Equatorial Guinea’s request was 

unanimously granted by the Court in the dispute concerning maritime delimitation 

between Cameroon and Nigeria.
374

 In the Germany v. Italy case, Greece was allowed to 

intervene as regarded the decisions of Greek courts in the proceedings.
375

 The following 

parts of this chapter will present the requirements for intervention procedures under 

Article 62 and Article 81 of the Rules of the Court, and analyze the inherent certainties 

and uncertainties in this section.
376

  

 

3.3.2 The scope of the legal rights and interests of third States when the 

procedure of intervention is sought in international adjudication: Article 62 of the 

Statute and Article 81 (2)(a) of the Rules of the Court
377

 

 

To be noted, the drafting history of Article 62 manifests that legislators not adopt the 

meaning of “interest” or “right” based on their general notions; instead, they should lay 

out the definition of “an interest of legal nature”.
378

 The same content is also stipulated 

by Article 81(2)(a) under the Rules of the Court and should be put together for the 

analysis in this part.
 
As stated by Judges Cançado Trindade and Yusuf, the definition of 

interest of a legal nature could be considered as “a hybrid compromise between distinct 

proposals by some of the members of the Advisory Committee of Jurists”.
379

 Tania 

Licari stated that it means “the desire to accommodate opposing views prevailed over 

the need for clarity and precision”.
380

 In the Nicaragua v. Colombia case, the Court 

stated that “the interest of a legal nature has to be the object of a real and concrete claim 

of that State, based on law, as opposed to a claim of a purely political, economic or 

strategic nature”.
381  

In addition, it declared that a would-be intervener did not 
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necessarily have to show that “one of its rights may be affected”, but it was sufficient to 

prove “its interest of a legal nature may be affected”.
382

 Hence, the threshold to have the 

“right” to be possibly affected is higher than that of a legal interest. 

 

In the Tunisia/Libya case, Malta, the applicant for intervention, contended that its legal 

interests and rights existed in the general principles and rules of international law 

concerning the delimitation of CS between two disputing parties.
383

 But this was 

rejected by the Court since they did not “relate to any legal interest of its own directly in 

issue between Tunisia and Libya in the present proceedings or as between itself and 

either one of those countries”.
384

 In the Libya/Malta case, Italy claimed its legal 

interests as its “sovereign rights over certain areas of continental shelf in issue in the 

present case”, and Italy presented specific and concrete areas that may be affected by a 

decision of the Court.
385

 Nevertheless, the Court considered that addressing Italy’s 

request would require it to address potentially separate maritime boundary disputes 

between Italy and the original litigant States, which would go beyond its judicial 

competence.
386

 Two observations can be made with regard to two cases. On the one 

hand, interests in the development of the generally applicable legal rules and principles 

relating to maritime delimitation, including delimitation methods and relevant 

circumstances, can hardly constitute justifications to prove the legal interests and rights 

of third States may be affected, since they are too general to show specific and direct 

interests of third States in maritime delimitation cases. As stated by the Special 

Chamber in the El Salvador/Honduras case, it “does not consider that an interest of a 

third State in the general legal rules and principles likely to be applied by the decision 

can justify an intervention”.
387

 In light of the Palau Ligitan and Pulau Sipadan case, the 

“interest” itself should not be “such a generalized interest”.
388

 On the other hand, the 

Libya/Malta case indicates that the scope of legal rights and interests of third States, if 

allowed to intervene, should not affect the nature of a dispute before the Court. Given 

that a third State invokes specific areas to verify the existence of legal interests which 

may be affected by the case, maritime boundary disputes between a third State and each 

of the principal parties may possibly arise in the same disputed maritime area. This 

poses a risk of modifying the subject matter of a judicial dispute as well as questions as 

to the competence of the Court or tribunal over the dispute before it. Be that as it may, it 

should be pointed out that this latter argument has not been followed in subsequent 
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judicial decisions. As illuminated by Beatrice I. Bonafé, the Court “has adopted a 

restrictive approach with respect to the requirement of the legal interests that may be 

affected”.
389

 

 

3.3.3 To what extent legal rights and interests of third States may be affected in 

international adjudication 

 

In theory, the Special Chamber (the Chamber) in the El Salvador/Honduras case 

observed that a would-be intervener “has only to show that its interest ‘may’ be affected, 

not that it will or must be affected”.
390

 The word “may” rather than “must” or “will” 

indicates a lower standard for third States to meet. At the intervention stage, the Court is 

not allowed to make any decision on the merits, nor can a third State be certain of the 

consequences of the Court’s decision. It is argued that the word “may” might properly 

demonstrate the limit of the Court’s competence as well as the capability of a third State 

to provide the Court with relevant information. Nonetheless, in practice, the 

interpretation and application of the word “may” by international courts and tribunals 

seem to be inconsistent and controversial.
 391

 

 

What’s more, the requirement “by the decision in the case” implies a intermediate 

relation between the application for permission to intervene and the Court’s decision on 

the merits. For instance, Malta’s application was rejected because “the interest of a legal 

nature invoked by Malta does not relate to any legal interest of its own directly in issue 

as between Tunisia and Libya in the present proceedings or as between itself and either 

one of those countries”.
392

 In the El Salvador/Honduras case, the Court “needs to be 

told what interests of a legal nature might be affected by its eventual decision on the 

merits”.
393

 Last but not least, in the Indonesia/Malaysia case, the Court also declared 

that the legal interests and rights of third States may be affected by either reasoning or 

operative decision of the main proceedings, which further specify the extent of the legal 

rights and interests of third States may be affected in international adjudication.
394  
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3.3.4 Article 81 of the Rules of the Court and an application for permission to 

intervene  

 

To illustrate, there are three paragraphs under Article 81 of the Rules of the Court to 

apply Article 62 of the Statute. The first paragraph is similar to Article 62(1) and has 

been discussed above. It is observed that international courts and tribunals always 

regard three paragraphs as conditions for them to evaluate the qualification of a third 

State’s application for permission to intervene. Nonetheless, Alina Miron observes that 

these provisions “should not be requirements for the admissibility of the application to 

intervene, since they address the limits of intervention itself and the legal consequences 

which the Court could trigger in the judgment on the merits”.
395

 Donald Greig also 

points out that “the Rules should enable the Court to determine more easily whether a 

third party is entitled to intervene, not to place additional obstacles in the way of a party 

seeking to intervene”.
396

 Therefore, Article 81 has actually presumed a third State’s 

application is admissible, whereas “the Court addressed them at the preliminary stage of 

the admissibility”.
397

 It is the Court that formulates some standards in the interpretation 

and application of this article, and these will be discussed below.  

 

3.3.4.1 An application shall be filed as soon as possible and no later than the 

closure of the written proceedings 

 

A would-be intervener shall file an application “as soon as possible and not later than 

the closure of the written proceedings”.
398

 Normally, most third States submit the 

applications in due course. In the Indonesia/Malaysia case, the Philippines filed its 

application after two original parties had exchanged their Replies with each other and 

waited to ascertain the final date for filing Rejoinders. However, the Court considered 

the final date for written pleadings was not yet determined and such an application was 

not regarded as a failure to meet this condition under Article 81(1).
399

 Therefore, the 

Court normally does not dismiss a request to intervene because of improper timing but 

is somewhat flexible. 

 

3.3.4.2 The precise object of the intervention 

 

There is no clear indication of the term “precise object” in Article 62, but the Court 

takes cognizance of this factor as an indispensable step to verify the qualification of a 
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third State’s request. In the Libya/Malta case, Italy aimed to “defend the rights which it 

claims over some of the areas claimed by the Parties, and to specify the position of 

those areas”.
400

 Nevertheless, in the Court’s view, Italy’s request to inform the Court of 

or to safeguard the legal rights and interests of a third State amounted to bringing about 

new disputes to the pending case between a third State and one of parties to the 

proceedings.
401

 In the absence of the consent from two principal parties, the Court was 

deprived of the jurisdiction to deal with separate disputes between a would-be 

intervenor and original parties. Accordingly, the Court actually confined intervention 

under Article 62 to no more than one situation where a would-be intervenor participated 

in the main proceedings as a party, with special consent from principal parties. Several 

judges expressed their dissenting opinions concerning this issue, and three of them 

became judges of the Special Chamber in the El Salvador/Honduras case.
402

 Nicaragua 

declared to “inform the Court of the nature of the legal rights of Nicaragua which are in 

issue in the dispute”.
403

 The Court, however, found that, “it cannot be said that “this 

object is not a proper one: it seems indeed to accord with the function of 

intervention”.
404

 Thus, it turned to pertain to the object of safeguarding or protecting the 

legal interests and rights of a third State as an appropriate description, regardless of 

whether or not a third State is a party or non-party to the proceedings. In the subsequent 

cases, such reasoning is fully applied in addressing the object of the intervention 

procedure.
405

 Furthermore, in the Nicaragua v. Colombia case, the Court argued that 

“the raison d’être of intervention is to enable a third State, whose legal interest might be 

affected by a possible decision of the Court, to participate in the main case in order to 

protect that interest”.
406

 But a would-be intervenor “may not, under the cover of 

intervention, seek to introduce a new case alongside the main proceedings”.
407

 

 

3.3.4.3 The existence or non-existence of any basis of jurisdiction 

 

In light of paragraph 3 of Article 81(2), a third State seeking intervention has to set out 

“any basis of jurisdiction which is claimed to exist as between the State applying to 

intervene and the parties to the case”.
408

 In Libya/Malta, the Court at the preliminary 
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stage preferred to “leave them to be decided as and when they occur in practice and in 

the light of the circumstances of each particular case”.
409

 Nonetheless, such a 

declaration remains obscure and vague. In the Nuclear Tests Case, the dismissal of Fiji’s 

request mainly hinged on the Court having no jurisdiction over the dispute without 

discussing the jurisdictional link.
410

 Since the Court’s jurisdiction was conferred upon 

by the consent from the original litigants, a request of this nature requires the consent 

from principal parties to the proceedings. Furthermore, it was confirmed in the El 

Salvador/Honduras case that “the competence of the Court in this matter of intervention 

is derived from the consent given by the parties to the case, in becoming parties to the 

Court’s Statute”.
411

 Accordingly, “a valid link of jurisdiction between a third State and 

principal parties to the case is not treated as sine qua non for intervention”.
412

 Sienho 

Yee further observes that “consent to such intervention must have been given once, 

somewhere, somehow, before an intervention can be had”.
413

 Nevertheless, in El 

Salvador/Honduras, such a jurisdictional link is needed only if the intervening State 

would like to intervene as a party to the case.
414

 In the Nicaragua v. Colombia case, 

regardless of the intervention as a party or a non-party, the Court highlights that, the 

content and scope of the application “have to be linked to the subject of the main 

dispute”.
415

 

 

3.3.4.4 It is for a State seeking to intervene to bear the burden of proof 

 

The Chamber in the El Salvador/Honduras case stated that “it is for a State seeking to 

intervene to demonstrate convincingly what it asserts, and thus to bear the burden of 

proof”.
416

 Nonetheless, to what extent will the burden be borne? It is pointed out that a 

would-be intervenor “has only to show that its interest ‘may’ be affected, not that it will 

or must be affected”.
417

 Additionally, a third State’s request “can only be judged in 

concreto and in relation to all the circumstances of a particular case”.
418

 Accordingly, it 

is not a higher standard for a would-be intervenor to satisfy, merely to illustrate the 

                                                                                                                                                                          
is claimed to exist as between the State applying to intervene and the parties to the case”. This provision did not 

appear to be interrelated to the application of Article 62, since there is no indication on the establishment of this 

link from the wording of that article itself. 
409  Libya/Malta, at 28, para. 45 (ICJ. 1984). 
410  Nuclear Tests Case, New Zealand v. France, Application by Fiji for permission to intervene, Order, I.C.J. Rep 

535, 536 (ICJ. 1974). Fiji’s claim was more or less the same as New Zealand’s contention, which seems to 

demonstrate Fiji was de facto an applicant and filed a new case against France. 
411  El Salvador/Honduras, at 133, para. 96 (ICJ. 1990). 
412  Ibid., at 135, para. 100. 
413  Yee, “Intervention in an Arbitral Proceeding,” 88. 
414  El Salvador/Honduras, at 92, paras. 93-101(ICJ. 1990). 
415   Nicaragua v. Colombia, Application by Honduras, at 434, para. 38 (ICJ. 2011). Nicaragua v. Colombia, 

Application by Costa Rica, at 361,, para. 42 (ICJ 2011). 
416  El Salvador/Honduras, at 118, para. 62 (ICJ. 1990). 
417  Ibid.  
418  Ibid. 



The Third State Perspective 

88 

likelihood of being affected by the Court’s decision, but the scope of the term “may” 

remains undefined and ambiguous. As assumed by Inna Uchkunova, “although the 

Court has never specified the exact standard of proof, only prima facie evidence is 

required”.
419

 Notably, the Court in the Palau Ligitan and Pulau Sipadan case stated that 

a third State “bears the burden of showing with a particular clarity the existence of the 

interest of a legal nature which it claims to have”, and that how such interests may be 

affected by the reasoning of the Court must be declared “with adequate specificity”.
420

 

However, this observation does not sufficiently clarify the standards of “adequate 

specificity” to be met for third States intending to seek intervention in a pending case. 

Even if a would-be intervenor was unable to submit relevant documents to express the 

existence of its interest, since “the choice of the means whereby the State to intervene 

seeks to prove its assertions lies in the latter’s sole discretion”, it is not conditio sine qua 

non for a State seeking to intervene to be satisfied.
421

 At face value it looks like a 

threshold that can be easily reached, but there are some limitations that the Court must 

clarify. Therefore, the exact level of evidence that is sufficient for a third State to 

intervene  remains uncertain. In addition, the requirement of the evidence can only be 

examined in a specific and concrete situation, and the Court’s jurisdiction has a large 

margin. 

 

3.3.5 Reflections on the application by a third State for permission to intervene 

under Article 62 
 

The prior section gives an examination of inherent conditions relating to intervention 

under Article 62. This part will make some observations on them, pointing out that some 

essential elements relating to the procedure of intervention are not clear and are even 

controversial. Moreover, such a form of intervention does not provide sufficient 

protection to the legal interests and rights of third States in international adjudication. 

The aim of the following comments is to pursue a more inclusive approach to properly 

deal with the legal rights and interests of absent third parties.  

 

3.3.5.1 An assessment of how the legal rights and interests of third States may be 

affected based on international case law    

 

To see the extent to which the legal rights and interests of third States may be affected in 

international adjudication, the field of maritime delimitation is a salient example. 
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Nonetheless, “adequate specificity” is a proper condition to be met, and a lack of 

concrete standards in the evaluation of such adequacy gives a court or tribunal a large 

margin of discretion. In maritime delimitation, one could argue that the scope of a 

particular area indicated by third States should be considered to correspond to the 

requirement of “adequate specificity”, since it is determined by mathematical 

calculations based on certain geographic coordinates regarding that specific area. For 

instance, in the Libya/Malta case, Italy as required by the Court showed two parts of 

maritime zones which might be affected by the decision at the hearing.
422

 In the 

Nicaragua v. Colombia case, both Costa Rica’s proposal of the “minimum area of 

interest” and Honduras’s claim of “a roughly rectangular area” clarified specific areas 

which might be affected by the judgment.
423 

The Court’s rejection of the applications to 

intervene was primarily driven by concerns about exceeding the limit of judicial 

competence conferred by the original litigants to the dispute. Nevertheless, concrete 

areas claimed by third States really imply such a possibility of being affected, just as 

Judge Oda pointed out, “the possibility or probability of an adverse effect upon a third 

State accordingly is not excluded and cannot be so”.
424

 The Court thus cannot avert the 

possibility of infringing on the rights and interests of a third State, since a boundary line 

to be delimited in this case would probably encroach upon the maritime zones of third 

States. Precluding third States from intervening in the procedure to express their views 

may protect the integrity of bilateral maritime delimitation, but it may not help resolve 

conflicting maritime rights and interests between two parties to the dispute and third 

States.
 425 

 

3.3.5.2 The sufficiency or insufficiency of Article 59 of the ICJ Statute in the 

disposal of rights and interests of third States in international adjudication
426

 

 

It is clear that the purpose of Article 62 of the ICJ Statute is to provide a third State 

which is not a party to the proceedings an opportunity to safeguard its rights and 

interests in a pending case. The aim of Article 59 of the ICJ Statute is to preclude a third 

State as a non-party from being affected by the res judicata of the merits decision.
427

 In 

the Anglo-French Arbitration, the Court of Arbitration determined that its decision “will 
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be res inter alios acta” and only binding upon the two States to the dispute before it.
428

 

As observed by Naomi Burke O’Sullivan, “the consensual nature of international 

dispute settlement mechanisms is reflected in the fact that a decision of an international 

court or tribunal delimiting a maritime boundary has no binding force for states not 

party to the dispute”.
429

 As a result, this article is confined to the phase of the merits, 

whereas Article 62 pertains to a prior stage and “constitutes a means whereby the Court 

can be alerted to the broader interests of a legal nature which may be involved in the 

case besides the positions of the main parties to the dispute”, as elaborated by Judges 

Cançado Trindade and Yusuf.
430

 Shabtai Rosenne observes that Article 59 “may not 

always be sufficient protection for third States, especially in disputes involving 

sovereignty or sovereign rights over portions of the earth’s surface, in particular 

disputes relating to overlapping claims to maritime areas; and that situations exist in 

which something more definite may be required”.
431

 Hugh Thirlway also argues, “in 

maritime delimitation cases it is not sufficient for the Court to rely on Article 59, and 

recklessly indicate a maritime delimitation between the parties before it which might 

extend too far, so as to encroach on areas appertaining to a third State”.
432

 In the 

Cameroon v. Nigeria case, it was admitted that Article 59 of the Statute might not be 

sufficient to protect the interests and rights of third States, especially “in the case of 

maritime delimitation where the maritime areas of several States are involved”.
 433

 

Accordingly, this decision of the Court was opposite to its previous decision in the 

Libya/Malta case, where Article 59 was considered able to accord sufficient protection 

to Italy as a third State. The extent to which Article 59 can provide legal protection for 

third States in maritime delimitation remains inconsistent. 

 

In the Nicaragua v. Colombia case, the Court observed that “a third State’s interest will, 

as a matter of principle, be protected by the Court, without it defining with specifically 

the geographical limits of an area where that interest may come into play”.
434

 According 

to the Court, Costa Rica had to “show that its interest of a legal nature in the maritime 

area bordering the area in dispute between Nicaragua and Colombia needs a protection 

that is not provided by the relative effect of decisions of the Court under Article 59 of 

the Statute”.
435

 Therefore, Costa Rica is required to verify the presence of an additional 

protection required, apart from Article 59, but such a point had not appeared in previous 
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cases. Beatrice I. Bonafé considers this decision to be problematic from two aspects: 

first, “the incidental proceedings concerning the admissibility of a request of 

intervention is transformed into a sort of amicus curiae procedure; second, the existence 

of ‘alternative remedies’ to intervention is not a requirement of Article 62 and the fact 

that the Court could be able to protect the interests of the third state has nothing to do 

with the purpose of intervention”.
436

 

 

In addition, since “the Court, following its jurisprudence, when drawing a line 

delimiting the maritime areas between the Parties to the main proceedings, will, if 

necessary, end the line in question before it reaches an area in which the interests of a 

legal nature of third States may be involved”, Costa Rica’s request to intervene was 

rejected.
437

 However, after the merits decision was issued, the final delimitation line 

“follows the parallel of latitude until it reaches the 200-nautical-mile limit from the 

baselines from which the territorial sea of Nicaragua is measured”.
438

 Consequently, as 

Judge ad hoc Cot observes, bilateral delimitation agreements between Colombia and 

other third States do not exist anymore, nor are they valid, “since their object disappears 

with the substitution of Nicaragua for Colombia as the holder of sovereignty or of 

sovereign rights in the spaces concerned”.
439

 In addition, since the Court’s ruling has no 

binding force upon Nicaragua’s delimitation with third States which have agreements 

with Colombia, Nicaragua may use its own base points and baselines to reach maritime 

boundary agreements with other third States in the maritime zones which belong to 

Nicaragua, not Colombia, after the judgment.
440

 As a result, base points and baselines of 

third States, if they agree to negotiate with Nicaragua for new boundaries, may be 

modified to some extent and affect their rights and interests. Naomi Burke O’Sullivan 

expounds that “there is the possibility that the scope of Panama and Costa Rica’s 

entitlements may be reduced (in comparison with the situation existing before the 

delimitation) in any future negotiations or judicial settlements with Nicaragua”.
441

 In 

spite of the principle of res inter alios acta, Colombia has to face conflicting legal 

obligations both from the judgment and prior established bilateral maritime delimitation 

with other third States.  

 

Judge Xue also recognizes that the boundary line will enter into the area where 

“potentially the maritime entitlements of three or even four States may overlap”, 

                                                           
436  Bonafè, “Discretional Intervention,” 105.  
437  Nicaragua v. Colombia, Application by Costa Rica, at 372, para. 89 (ICJ. 2011).  
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including Costa Rica.
442

 In addition, Judge Xue is also concerned with “the cut-off 

effect” generated by the Court’s decision in the south of the Caribbean Sea, since the 

delimitation line may cut off the coastal projections of Costa Rica and Panama.
443

 The 

extent of the effect produced “depends on the maritime delimitation between Nicaragua 

and its adjacent neighbour(s)”.
444

 Therefore, Judge Xue suggests that “the boundary 

should stop at Point 8 with an arrow pointing eastward”.
 445

 As also commented by 

Serena Forlati, the Court’s ruling gives an impression that “in 2011, the Court had 

already envisaged the outcome of the merits phase, namely, that as a result of the 

demarcation line no maritime border would exist any longer between Colombia and 

Costa Rica in the area in question, and hence there would be no need to safeguard the 

interests of Costa Rica”.
446

 Just as Alina Miron argues, “one may wonder if there is any 

possibility left for third-States to intervene in maritime delimitation cases, after the 2011 

judgments in Nicaragua v. Colombia”.
 447

  

 

In the Costa Rica v. Nicaragua case regarding the delimitation of EEZ and CS, the 

Court discussed the “relevance of bilateral treaties and judgments involving third 

States”.
448

 In the view of the Court, “treaties concluded between one of the Parties and a 

third State or between third States” “cannot per se affect the maritime boundary 

between the Parties”.
449

 Costa Rica as one of the Parties to the dispute had concluded 

treaties with Colombia and Panama, respectively. Nevertheless, the Court found that 

these treaties were not “considered relevant for the delimitation between the Parties”.
450

 

As a consequence, the Court straightforwardly concluded that the construction of this 

line would not impair the rights and interests of third States. Nevertheless, this 

conclusion deserves further discussion. The western sector of the 1976 Colombia-

Panama boundary and the overall 1977 Colombia-Costa Rica Treaty are delimited 

between insular features over which Colombia exercises sovereignty in the West 

Caribbean Sea and coasts of Costa Rica and Panama. As has been previously pointed 

out, the Court in the Nicaragua v. Colombia case made Nicaragua take the place of 

Colombia as a Party to boundary agreements with Costa Rica and Panama without 

consent from two third States. In the Costa Rica v. Nicaragua case, Costa Rica in 2013 
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had informed Colombia that the 1977 Treaty was rendered “impracticable and 

ineffective” by the Judgment of 2012, and no overlapping zones would exist between 

Costa Rica and Colombia; therefore, Costa Rica can claim a 200-NM EEZ and CS.
451

 

Costa Rica’s position amounts to unilateral termination of the boundary agreement with 

Colombia. However, in light of Article 62(2)(a) of the VCLT, “a fundamental change of 

circumstances may not be invoked as a ground for terminating or withdrawing from a 

treaty if the treaty establishes a boundary”.
452

 Therefore, one would argue that that the 

2012 Judgment may not be referred to as grounds for terminating the 1977 Costa Rica-

Colombia Treaty for the purpose of claiming maritime entitlements appertaining to 

Colombia. Furthermore, Nicaragua admitted that in the South-Western Caribbean Sea, 

“following the Court’s Judgment of 2012, some of those areas now belong to 

Nicaragua”.
453

 In other words, after the Judgment of 2012, some of those areas still 

belong to Colombia. It is still likely that the presence of Colombia as a third State may 

affect the determination of a final boundary line in this case.  

 

According to the Court, to simplify the delimitation line, the Court selected some “most 

significant turning points on the adjusted equidistance line”, “which indicate a change in 

the direction of that line”.
454

 Notably, beyond Point Q, the line may enter into maritime 

zones attributed to Colombia in light of the 1977 Colombia-Costa Rica Agreement.
455

 It 

further prolongs beyond Point T and may extend to maritime zones attributed to 

Colombia in terms of the 1976 Colombia-Panama Agreement.
456

 As a result, the Costa 

Rica-Nicaragua boundary beyond Point Q may not take two boundary agreements 

involving Colombia as a third State into consideration. The course of this boundary may 

possibly encroach upon maritime entitlements of Colombia in this case. However, the 

Court emphasized that, “this line is constructed without prejudice to any claims that a 

third State may have on part of the area crossed by the line”.
457

 This conclusion 

followed from the Nicaragua v. Colombia case that the Court’s judgment is “without 

prejudice to any claim of a third State or any claim which either Party may have against 

a third State”.
458

 A previous analysis on the Nicaragua v. Colombia judgment has 

observed that such an assurance cannot prevent the rights and interests of third States 

from being potentially prejudiced. The same assertion also cannot exclude the 

possibility that the rights and interests of a third State may be affected by the Costa Rica 

                                                           
451  Costa Rica v. Nicaragua, Memorial of Costa Rica, at 11, paras. 2.13-2.14 (ICJ. 2015).   
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v. Nicaragua judgment. In Paolo Palchetti’s opinion, Article 59 does not prevent this 

decision from having some effect on states that are not parties to the proceedings”.
459

 In 

short, one could briefly conclude that Article 59 of the Statute appears to be insufficient 

in giving weight to the rights and interests of third States in international adjudication 

relating to maritime boundary delimitation. 

 

3.3.5.3 An evaluation of the role of third States seeking to intervene in the 

proceedings in international adjudication
460

 

 

In the Tunisia/Libya and Libya/Malta cases, although the applications of third States to 

seek intervention were not permitted, the Court did recognize the presence of the rights 

of third States, either by leaving the ending point of a final maritime boundary 

undecided or by determining the scope of the geographic area to be delimited.
461

 In 

Tunisia/Libya, the relevant areas for the purpose of delimitation were established in a 

way that would not prejudice the rights of third States.
462

 In Libya/Malta, the scope of 

CS claimed by Italy as a third State served to limit the extent of Libya’s relevant coast 

and relevant area as well as the extension of a final maritime boundary.
463

 Judge 

Schwebel observes that such a narrow delimitation line tacitly and fully acknowledges 

the existence of rights and interests of a third State, but it is questionable whether a third 

State is fully entitled to the CS as it has claimed under international law.
464

 Moreover, 

Judge Schwebel points out that the Court’s jurisdiction entrusted by two principal 

parties was actually “ousted to the extent of the claims of third States”.
465

 Judge 

Mosler’s opinion, which suggests “mark[ing] both ends with arrows in the direction in 

which the line should continue” seems more constructive and pragmatic.
466

 It is clear 

that third States’ acts of seeking to intervene may assist the Court in establishing a final 

maritime boundary by taking the rights and interests of third States into account. 

However, such a role is not always played well. In the Nicaragua v. Colombia case, 

Judge ad hoc Cot indicated that “Costa Rica had fully asserted its legal interests during 

the proceedings relating to the Application for permission to intervene, and that the 

Court had been sufficiently informed to rule with a full knowledge of the facts and with 

respect for Costa Rica’s rights”.
467

 Accordingly, attending a hearing before allowing 
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intervention by third States is already sufficient to show their potentially affected rights 

and interests, in the event that a third State has already pointed out those affected 

specific areas. If so, the judicial function of the intervention in the ICJ’s Statute may be 

detrimentally insignificant. In the view of Judge Donoghue, such a hearing “gives rise 

to a de facto means of third-State participation that is not currently a feature of the 

Statute or the Rules of Court”.
468

 It should be noted that the Court has frequently 

highlighted that the ultimate goal of maritime delimitation is to achieve an equitable 

result for the two parties to the dispute.
469

 Nevertheless, such a purpose cannot be 

achieved at the expense of the rights and interests of third States.  

 

According to Judge Xue, regardless of whether a third State’s request to seek 

intervention is allowed or not, the Court should take “the public order and stable legal 

relations” into consideration and must not sacrifice third States’ rights and interests to 

satisfy the need of two parties to the case.
470

 In the same case, the Court did not permit 

third States to intervene in the proceedings, and the final boundary line encroached upon 

maritime zones claimed by third States, “drastically changing the maritime relations in 

the area”, as emphasized by Judge Xue.
471

 Such a decision concerning third States 

seeking to intervene seems not to represent a signal of maintaining regional stability and 

security as well as public order in the Caribbean Sea. It is clear that at the intervention 

stage the Court is unable to reach a final maritime boundary line for both parties. A 

further question is how to evaluate potentially overlapping maritime zones between 

each of the parties and a third State. Judge Donoghue argues that the Court would take 

the rights and interests of third States into account by presuming that “the Court would 

adopt a line that is identical or close to the line” proposed by one of the parties and 

would see that line’s consequences for third States.
472

 Accordingly, it is suggested that 

the possibility of the rights and interests of third States being affected can hardly be 

wiped out. 

 

The Cameroon v. Nigeria case is the only case which allows a third State to intervene in 

the delimitation dispute, since a potential boundary line may affect the rights and 

interests of Equatorial Guinea. What is more, the Cameroon v. Nigeria case also 
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presents another issue concerning what difference the legal effects of intervention make 

regarding the rights and interests of third States. As commented by Christine Chinkin, 

Equatorial Guinea as an intervening State and São Tomé and Príncipe as a non-

intervening State were “accorded the same consideration”; an intervening State did not 

prevail over a non-intervening State; the Court actually provided them the same 

protections,.
473

 It is also enunciated by Inna Uchkunova that, “the practical effect is the 

same whether a third State intervenes or not.
474

 As contended by Paolo Palchetti, “it 

does not seem that the intervening state, which is not a party, is in a more advantageous 

position that the parties to the case”.
475

 In other words, when a third State is allowed to 

intervene in a delimitation dispute, it does not seem to gain much advantage, compared 

with what a non-intervening third State may get. Inna Uchkunova further acknowledges 

that “intervention under Article 62 has been rendered practically useless in maritime 

delimitation cases”.
476

 

 

Regarding the non-delimitation case, it is still possible that an application of a third 

State for permission to intervene is permissible. In the Jurisdictional Immunities of the 

State case, Greece was permitted to intervene in the proceedings by the Court, but it was 

confined to Germany’s third request in the submission “concerning the question 

whether Italy committed a further breach of Germany’s jurisdictional immunity by 

declaring Greek judgments based on occurrences similar to those defined in the first 

request as enforceable in Italy”.
477

 For one thing, the Court is cautiously and strictly 

limited in the definition of the scope of the potentially affected legal interests. For 

another, it should be pointed out that the Court did not provide any details to explain 

why Greek indication of the legal interests that may be affected is sufficient. Instead, it 

simply pronounced that it was sufficient to make a conclusion.
478

 Consequently, Inna 

Uchkunova observes that “it remains to be seen how the Court will deal in the future 

with applications for intervention in non-boundary cases”.
479

 

 

To briefly summarize this section, international case law relating to the procedure of 

intervention under Article 62 of the Statute focuses on maritime delimitation cases. 
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Based on the judicial practice of the ICJ, a third State can invoke the procedure of 

intervention to inform the Court as to how those interests and rights are affected by the 

final boundary to be delimited. It is argued that the ICJ holds a high and stringent 

standard in the identification of third States’ rights and interests, and seldom allows 

third States to intervene.
480

 In Libya/Malta, even though Italy submitted two specific 

areas, the areas were still considered not to involve Italy’s potentially affected rights and 

interests. In El Salvador/Honduras, the primary reason for the Court to reject 

Nicaragua’s application for permission to intervene as a third State was that no specific 

areas were indicated by Nicaragua as involving its interests that may be affected. In 

Cameroon v. Nigeria, Equatorial Guinea pointed out possible areas which may be 

affected by the Court’s decision. Although the scope was not delineated as exactly as in 

Italy’s submissions, it was still accepted by the Court. In Nicaragua v. Colombia, in 

spite of two definite areas submitted by Costa Rica and Honduras as third States, the 

Court did not accord sufficient protection to the areas submitted, and their interests and 

rights were indeed affected by the final boundary line given their bilateral respective 

agreements with Colombia. Such a comparative illustration gives rise to a question 

regarding to what extent the ICJ in maritime delimitation cases may define the legal 

interests and rights of third States as possibly being affected. Such a high threshold 

keeps things blurry at the procedural stage. As stated by Sean D. Murphy, “while it is 

important not to impinge upon the consent of the two existing states to the Court’s 

jurisdiction, it is equally important not to impinge upon the third State’s lack of consent 

to have matters affecting its legal interests adjudicated without the ability to speak to 

those issues”.
481

 Moreover, the intervention procedure under Article 62 is gradually 

carrying out an informative rather than a protective function for third States to safeguard 

their legal rights and interests. It seems like the amicus curiae procedure, which 

provides an opportunity to present their views concerning the case.
482

  

 

Overall, there is a widening gap between methods of maritime delimitation in theory 

and in practice. In the Nicaragua v. Colombia and Costa Rica v. Nicaragua cases, one 

could argue that the Court simply assumed a merely bilateral delimitation between two 

parties by observing that no interests and rights of third States would be affected. 

However, the Nicaragua v. Colombia judgment conflicts with Colombia’s boundary 

agreements with third States, and the delimitation line may make the Colombia-Costa 

Rica and Colombia-Panama boundaries unstable. Because the course of the boundary 

runs the risk of extending to Colombian waters in two existing boundary treaties with 
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Costa Rica and Panama, the Costa Rica v. Nicaragua decision cannot exclude the 

possibility that the rights and interests of Colombia may suffer from prejudice. Such a 

practical difficulty does exist when the delimitation task is carried out. Nevertheless, in 

order to undertake a judicial task to resolve the delimitation dispute, what the court or 

tribunal has done in the three cases in question mentioned here may be adopted in future 

adjudication. As a guiding principle to effect maritime delimitation, an equitable result 

should be achieved. In a legal environment where more than two States are involved, 

the equity to be pursued should be applicable not only to the two parties to the dispute 

but also to third States, in order to prevent the rights and interests of third States from 

being prejudiced. But, from the third States’ perspective, the ICJ does not sufficiently 

accord with this principle when addressing the issue of third States’ intervention at the 

procedural stage. What is more, to improve the procedure for third States whose rights 

and interests may be affected to submit their views, Judge ad hoc Gaja proposes “a new 

procedural mechanism short of intervention that would allow third States to submit 

information which they consider useful in order to protect their interests of a legal 

nature”.
483

 Judge Donoghue suggests allowing third States to deliberate views via 

amicus curiae, while Thomas Cottier holds a similar view.
484

 Alina Miron also indicates 

that “a revision of the Rules appears more desirable and more fruitful”.
485

 However, so 

far, such innovative proposals have not been put into practice by third-party litigation 

bodies, such as the ICJ, and substantial legal remedies for third States in maritime 

delimitation cases remain to be determined.                 

3.4 An examination of international adjudication concerning the procedure of 

intervention: Article 63 of the ICJ Statute  

Besides Article 62, another type of intervention regarding the construction of a treaty to 

which original litigants and third States are parties is stipulated as Article 63 of the 

Statute. It should be remembered that the preliminary proposal on the intervention 

procedure only concerned Article 63, but the contents in Article 62 were later drafted 

and developed. Luis González García observes that Article 63 becomes “a significant 

procedural right for third States in international law because states party to a convention 

have a legitimate interest in its interpretation since an interpretation rendered by the 

Court, which may constitute an authoritative precedent, may affect the ambit of their 

obligations under the convention”.
486 

Specifically, the S. S. Wimbledon case was the first 
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dispute relating to the invocation of Article 63 for a third State. According to the ICJ’s 

practice, Article 63 remained unchanged in the Statute and was applied in Haya De La 

Torre case, the Nicaragua case, the Nuclear Tests (Request for Examination) case, and 

the Whaling case.  

 

3.4.1 Seeking to intervene in the construction of a convention in the context of 

Article 63 of the Statute 

 

According to Article 63 of the Statute and Article 82 of the Rules of the Court, there are 

several conditions under which a third State is permitted to apply to seek intervention. 

Specifically, the intervention procedure concerns the construction of a convention.
487

 

After being notified by the Registry, a third State shall file a declaration as soon as 

possible; the would-be intervenor has to show itself as a party to the convention; the 

particular provision in which a third State would like to intervene should be explicitly 

identified; and relevant statements and supportive documents should be attached for the 

Court to take into account. 

 

3.4.1.1 Intervention as of a right 

 

First of all, Article 63 itself has conferred upon a would-be intervener such a right to do 

so, which can be called “intervention as of right”, as defined by Judge Cançado 

Trindade.
488

 However, a third State seeking to intervene under Article 62 has no right to 

intervene and requires permission from the Court, which constitutes a “permissive 

intervention” or “discretionary intervention”.
489

 Such a difference is also expressed 

under Article 84 of the Rules of the Court.
490

 What the Court shall determine under 
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Article 63 is the admissibility of a third State’s request to seek intervention after it 

exercises a right to intervene. In addition, the right to seek intervention is not sufficient 

to “confer ipso facto on the declarant State the status of intervener”.
491

 It is the Court’s 

duty to examine “whether or not the conditions for such intervention, laid down in 

Article 63, are fulfilled”, as pointed out by several judges.
492

 More importantly, similar 

to Article 62, where States have expressed their consent before becoming the parties to a 

treaty, the procedure of intervention under Article 63 must have gained consent from 

parties to the main proceedings “somewhere, somehow, before an intervention can be 

had”, as asserted by Sienho Yee.
493

 

 

3.4.1.2 The construction of a convention as an inherent condition for permission 

for the intervention procedure 

 

The subject matter of the intervention under Article 63 concerns the construction of a 

convention. Specifically, in the S.S. Wimbledon case, Poland’s request to intervene in 

the interpretation of certain clauses of the Treaty of Versailles accords with the 

requirement of “construction of international convention”.
494

 In the Haya De La Torre 

case, Cuba’s oral argument mentioned one aspect relating to the construction of the 

Convention at issue, which fulfilled requirements of Article 63, and Cuba’s request was 

identified as admissible.
495

 In the Nicaragua v. U.S. case, the Court announced that El 

Salvador’s application was inadmissible “inasmuch as it relates to the current phase of 

the proceedings”.
496

 According to Judge Nagendra Singh and Judge Oda, El Salvador’s 

request laid out considerably specific facts and was “directed to the merits of the case” 

without implicating “the construction of particular provisions of the Convention”.
497

 In 

the Nuclear Tests (Request for Examination) case, the Court dismissed New Zealand’s 

“Request for an Examination of the situation”, since such a request did not concern the 
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subject matter of the judgment of 1974, and the task of an examination in paragraph 63 

of that judgment could not be undertaken.
498

 No application for permission to intervene 

can be continued by third States. In the Antarctic Whaling case, New Zealand’s 

application to intervene in the International Convention for the Regulation of Whaling 

(ICRW) was supported by the Court within the meaning of Article 63.
499

 In short, the 

subject matter of a dispute is required to be quite specific, that is, the interpretation of 

international convention. 

 

3.4.1.3 The intervening State as a non-party to the dispute and no jurisdictional 

link to be established  

 

Under Article 62, a third State can participate in the proceedings as either a party or a 

non-party to the case. However, since a third State must be a contracting party to a 

treaty, Article 63 does not require that State to be a party to the proceedings, that is to 

say, this type of intervention forms a non-party intervention. This is further explained by 

the Court in the Whaling case that “the limited object of the intervention is to allow a 

third State not party to the proceedings, but party to a convention whose construction is 

in question in those proceedings, to present to the Court its observations on the 

construction of that convention”.
500

 What is more, it is argued that it is not necessary to 

establish a jurisdictional link between a would-be intervener and two principal parties to 

the dispute. Any State party to an international treaty, except for the original litigants, 

has the right to join in the proceedings, which may open the door for a lot of States to 

seek intervention. However, there are merely five cases on record in the litigation 

history of Article 63, in contrast with a comparatively larger number of cases under 

Article 62. Judge Cançado Trindade observes that “the use of intervention under Article 

63 of the Statute has been rather infrequent, but this does not mean that it would or 

should remain so, as all State party to multilateral treaties are committed to contribute to 

their proper interpretation”.
501

 A primary reason for the infrequent invocation is that the 

Court’s ruling with regard to the interpretation of some provisions of an international 

convention will be binding upon a third State seeking to intervene. Nevertheless, a third 
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State is not completely bound by the Court’s final judgment, but merely its decision on 

the part of interpretation. Under Article 62, most of the intervening States decide to 

choose non-party intervention; an advantage is that, if permitted to intervene, a third 

State can submit its views and safeguard its legal interests, but it has no need to comply 

with the operative part of the judgment. Since Article 63 emphasizes the binding force 

on States seeking to intervene, a paucity of cases reasonably reflects that States are 

unwilling to undertake the corresponding legal consequences generated by the court’s 

interpretation of some provisions. As a result, it is probably stated that the prospect for 

applying Article 63 becomes uncertain.  

 

3.4.2 Reflections on the application by a third State for permission to intervene 

under Article 63 

 

It is confirmed that Article 63 is rarely invoked by State parties to the Statute, though 

many cases are involved in the interpretation of international conventions. There are 

some certain aspects for a third State to follow, on the basis of previous analysis. 

International convention within the meaning of Article 63 is considered to be a 

multilateral convention rather than a bilateral convention. In addition, a third State does 

not necessarily have to be related to the dispute, but it must be a State party to the 

international treaty in that dispute. What is more, a third State, given permission to 

intervene, must be bound by the Court’s construction on certain provisions of 

international treaty instead of the final ruling of the Court. Nevertheless, there are some 

possible uncertainties relating to intervention under Article 63.  

 

3.4.2.1 The issue of a hearing to determine the admissibility of a third State’s 

declaration of intervention 

 

With regard to some procedural issues, some uncertainties can be shown from the case 

law, particularly as regards the determination of a hearing’s timing for a would-be 

intervener. In the Nicaragua v. U.S. case, this issue is quite controversial. In spite of no 

objection in principle to El Salvador’s declaration of intervention, Nicaragua in fact did 

not positively support it by claiming that “such intervention shall not become the 

occasion for delaying the proceedings”.
502

 In accordance with Article 84(2), as Juan 

Jose Quintana elaborates, “the requirement for a hearing appears mandatory once an 

objection has been voiced”.
503

 Given no objection from Nicaragua and the US, no 

hearing held by the Court was appropriate. However, one would submit that Nicaragua’s 
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reluctance amounted to an informal objection, which consequently required the Court to 

hold a hearing on the admissibility of El Salvador’s declaration of intervention. Juan 

Jose Quintana further elaborates that “this seems to have been Nicaragua’s true intention 

because while it clearly opposed the intervention, for political reasons it did not want 

the Court to afford El Salvador a hearing and it was well aware that if it voiced a formal 

objection”.
504

 

 

In addition, there was the issue of the timing of El Salvador’s declaration of 

intervention—it was a little bit more than one month earlier than the oral hearing on the 

jurisdiction and admissibility. The Court’s rejection ostensibly indicated that the Court 

did not want to postpone the proceedings and that the legal interests and rights of 

principal parties prevailed over those of third States. This has led to criticism from 

judges and scholars. Judges Ruda, Molsler, Ago, Jennings, and De Lacharriere 

supported granting a hearing to El Salvador, since such a hearing “would have been 

more in accordance with judicial propriety” of the Court.
505

 Judge Schwebel commented 

that the Court’s decision “departs from the observance of due process of law which the 

Court has traditionally upheld”.
506

 Luis González García indicates that “the Court was 

more concerned with the protection of the procedural rights of the disputing parties than 

with the balance of the interest of all parties”.
507

 Moreover, the Court did not give 

sufficient reasons as to why El Salvador’s declaration of intervention was inadmissible 

at the phase of jurisdiction and admissibility. In other words, the order does not give 

clearer clarifications on this issue either.
508

  
 
  

   

3.4.2.2 The intervention procedure under Article 63 and its impact on the fair 

administration of justice for an international court’s judicial duty 

 

It is likely that a third State may adopt an interpretation similar to that of one of the 

principal parties. In the Whaling case, as argued by Japan, New Zealand’s position as a 

third State regarding the interpretation of some provisions in the ICRW was similar to 

Australia’s as an Applicant State.
509

 This may make Japan as a Respondent State de 

facto confront two Applicant States in a “joint” case, which may cause some concerns 

on the “fair administration of justice” and procedural equality between original litigant 

parties as sovereign States.
510

 Judge Owada was not fully persuaded by Japan in this 
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regard, but expressed his “serious reservation about the formalistic approach in which 

the Court has handled this issue without giving sufficient reflection on an important 

aspect of the principle of equality of the Parties, which forms an essential cornerstone of 

the fair administration of justice”.
511

 Given the Court deliberately eschews similarities 

on the claims between one of the principal parties and a would-be intervener, and 

formalistically examines whether certain conditions under Article 63 are met, how to 

ensure the procedural equality of another party that holds a different position requires 

further consideration by the Court. In the event that claims from one of the original 

litigants and a third State are highly similar, so as to protect the equally legal rights and 

interests of a principal party, the Court may decide not to grant the permission to a third 

State. If it does not, it may harm the principle of State consent and fair administration of 

justice. If it does, this may further increase the difficulty for third States to intervene in 

the proceedings, and they may be less interested in resorting to this procedure as a 

protective method.  

 

3.4.2.3 The extent to which a third State’s interpretation during intervention may 

affect a court’s or a tribunal’s construction of the convention 

 

It remains unclear to what extent a third State’s interpretation may affect a court’s or a 

tribunal’s final construction on the purported provisions of the international convention 

at issue. For one thing, in two successful cases, stances from Poland and New Zealand 

are similar to arguments from Applicant States, which may be regarded as consolidating 

and strengthening claims made by these States. For another, similar positions may 

provide less motivation for the Court to take a third State’s position into serious 

consideration. A third State may reconsider the necessity of resorting to intervention 

under Article 63 in order to join in the proceedings and protect its interests from being 

affected by the Court’s interpretation. Under Article 62, even if a third State is not 

allowed to intervene, its claim may be recognized by the Court in other ways. The Court 

would refrain from encroaching upon the legal interests and rights of third States. Under 

Article 63, if the Court is in favor of partial or complete treaty interpretation from a 

third State in the final decision, a third State’s interests as a contracting Party to the 

convention may be afforded protection. Nonetheless, the dearth of sufficient cases may 

make it difficult to analyze deeply what concrete effects may be generated if a third 

State adopts position that is similar to or even the as one of principal parties.  

 

Overall, throughout an examination of cases, it is conceded by Luis González García 

that “Article 63 provides a limited right on a question of interpretation and should not 

                                                           
511  Ibid., at 12-3, para. 6.   



East Asia Maritime Conflicts 

105 

be used by States a general right to deliver submissions on facts or law relating to 

particular cases”.
512

 One could say that a third State has to point out the specific 

provision(s) to be interpreted. Such an intervention regarding interpretation does not 

need to side with either of the principal parties. Given the position of a third State is 

similar to that of one of the original litigant States, another disputing party may be 

subject to procedural prejudice and a less fair administration of justice. In addition, 

given a third State adopts a position similar to or even the same as one of principal 

parties, what specific effects may be produced upon the settlement of a pending dispute 

and another party having an opposite position remain insufficiently clear. Article 63 

does not allow a third State to intervene in the factual aspects of a pending dispute, but 

if a State intends to do so, just like El Salvador in the Nicaragua v. U.S. case, the 

request will not be permitted because such intervention can only be allowed under 

Article 62. Furthermore, the timing of a third State’s application for seeking 

intervention under Article 63 seems influential for the Court in deciding whether or not 

to grant such an intervention. In the Nicaragua v. U.S. case, El Salvador’s application 

was filed quite close to the date of the oral hearing on the jurisdiction and admissibility. 

In order to ensure the proceedings continued between the principal parties, the Court 

found El Salvador’s application inadmissible. In the Whaling case, New Zealand’s 

application was filed much earlier before the oral hearing between the two original 

litigant States, and the Court considered such a request to be admissible. Luis González 

García comments that “the Court took a positive step to the protection of third-party 

rights and to the balance of interests in proceedings under multilateral treaties”.
513

 

Nonetheless, the potential problem of a third State’s interpretation possibly siding with 

one of principal parties may not be overlooked.     

3.5 Some further observations on the presence of third States in the settlement of 

international disputes 

In the previous two chapters, a picture was presented of how the role of a third State is 

played out in public international law, in particular, the presence of a third State in 

international dispute settlement. It is observed that it is not only the original litigants but 

also courts or tribunals themselves that are careful regarding the involvement of third 

States. On the one hand, based on the application of the Monetary Gold principle, the 

examination of a third State’s claim may hinder the Court from exercising jurisdiction 

ratione personae and ratione materiae over a dispute between two principal parties; on 

the other hand, this principle can also be applicable merely between two disputing 

States without the implication of third States, in order to identify the real subject matter 
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in a mixed dispute settlement. Regarding the intervention procedure, this may delay the 

Court in addressing a dispute before allowing a third State to intervene in the pending 

proceedings. Moreover, so as to prevent possible prejudice against its underlying legal 

interests and rights, international law indeed provides some safeguards for other States 

to avoid being affected. Though the scope or extent seems different, the application of 

the Monetary Gold principle and the procedure of intervention may be considered as an 

equilibrium between original parties to a dispute and a third State. They also represent 

the judicial limit of a court or tribunal, since its jurisdiction is based on the principle of 

State consent. Both types of third-party participation in a bilateral dispute serve to 

maintain the equality of States in general, and to take care of the legal rights and 

interests of third States. Nonetheless, the application of the Monetary Gold principle 

given the presence of third States is invoked restrictively. Intervention under Article 62, 

as asserted by Beatrice I. Bonafé, “is far from being an accomplished means for the 

protection of third States interests”.
514

 In addition, intervention under Article 63 also 

reveals some uncertainties concerning a third State’s interpretation of a convention, in 

spite of recent permission given for New Zealand’s application.  

 

To recall the aim of this chapter, a more inclusive approach is needed, so as to better 

coordinate and integrate the legal interests and rights of disputing parties and potentially 

affected third States in an international dispute. The third and fourth sections focus on 

the insufficiency of intervention in dealing with such legal rights and interests. This 

section will shift to a more practical examination of how to deal with the legal rights 

and interests of third States in a multilateral dispute. The first part will review State 

practices regarding the presence of third States in international maritime delimitation. 

Compared with judicial qualms in maritime delimitation cases as regards safeguarding 

the legal rights and interests of third States, interstate boundary agreements are more 

flexible and pragmatic, and inclusively deal with the relationship between contracting 

States and third States. The second part discusses the possibility of seeking intervention 

in the SCS Arbitration, based on the ICJ’s judicial practice. The conclusion argues that 

intervention is not applicable and further verifies the limitation of intervention in taking 

care of third States’ rights and interests in international adjudication.   

 

3.5.1 The presence of third States in international maritime boundary 

delimitation: Beyond Intervention
515
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With regard to State practices of maritime delimitation, as Coalter Lathrop observes, 

“approximately one half of all maritime boundary delimitations worldwide involve a 

tripoint issue”.
516

 In general, maritime boundary agreements by bilateral negotiations 

between States are characterized by practicability and flexibility, when taking the 

presence of third States into account. On the one hand, in accordance with the principle 

of res inter alios acta, these agreements normally cannot, under Article 34 of VCLT, 

impose rights and obligations on third States.
517

 As a result, as will be outlined below, 

in a maritime area surrounded by more than two States, specific methods have been 

undertaken to establish tripoints, so as to pay due regard to the rights and interests of 

third States. On the other hand, due to distinct geographic characteristics in different 

regions, States also make some flexible arrangements to provide third States with 

certain protections. Nevertheless, in some instances, third States’ rights and interests are 

prejudiced by such agreements. 

 

3.5.1.1 An overview of State practices in addressing rights and interests of third 

States 

 

3.5.1.1.1 A maritime boundary stops short of a potential or notional tripoint 

between contracting States and third States 

 

When determining ending points of a delimitation line, States as parties to boundary 

agreements may prefer to delimit a boundary line stopping short of a tripoint which is 

equidistant from the nearest points of three respective States. The distance between the 

terminus of a boundary to be delimited and an equidistant tripoint is not far but close; 

the length of that distance varies from case to case. With regard to the Agreements of 

Italy-Yugoslavia, Italy-Spain, Greece-Italy, Albania-Italy, and Albania-Greece on the 

delimitation of CS, as observed by Tullio Scovazzi and Giampiero Francalanci, the 

boundaries actually “stopped before reaching the tripoint and reserved the completion of 

the line to later agreements with the respective interested parties”.
518

 This is apparently 
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intended to preclude third States from being affected by the boundary between 

contracting States. To be noted, in the Greece-Italy Agreement, it is provided that “this 

delimitation shall subsequently extend in both directions to the points of intersection 

with the zones of the continental shelf belonging to the respective neighboring 

countries”.
519

 In the Albania-Greece Agreement, it is required that “the delimitation 

shall subsequently be extended until it meets the equidistant tripoint” among three 

States.
520

 However, one would regard two provisions as unilateral actions from 

contracting parties without considering seeking consent from third States, since any 

agreements on whether a tripoint shall be an intersectional or equidistant point and on 

how to determine it must be decided with the participation of the third States concerned. 

Otherwise, it may risk encroaching upon maritime zones of third States, and their rights 

and interests may be affected, in instances where third States have not acceded to the 

agreement.  

 

3.5.1.1.2 A maritime boundary stops takes the form of an arrowheaded directional 

line 

 

Similar to international case law, contracting States in maritime boundary agreements 

may leave the terminus undetermined, set up a directional arrow at a certain point, and 

extend that delimitation line at a certain azimuth until maritime areas where the rights 

and interests of third States are involved. This constitutes a preventive method for third 

States to have their rights and interests safeguarded where one or two contracting parties 

have unsettled maritime boundary disputes. Specifically, in the Agreements of Iran-

Qatar and Bahrain-Iran on the delimitation of CS, the western terminus of the Iran-Qatar 

maritime boundary and the eastern terminus of Bahrain-Iran are located in a certain 

azimuth —in other words, a geodetic line extending at a certain directional angle, since 

the dispute between Qatar and Bahrain at the time of conclusion was still pending and 

undefined.
521

 In the third segment of the Saudi Arabia-Yemen Agreement, the 

delimitation line is “a straight line parallel to the latitudes in the direction of the west 

until the terminus of the maritime boundaries between the two countries”.
522

 The Saudi 

Arabia-Yemen boundary can form a tripoint with the Eritrea-Yemen boundary if Eritrea 

and Yemen agree to extend their maritime boundary to intersect with the prior boundary, 
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but to date no further actions have been taken by three States, and the tripoint remains a 

presumed one.  

 

In the Caribbean Sea, the approach to determining an open terminus in bilateral 

maritime delimitation is frequently adopted. In the Colombia-Panama Agreement, the 

delimitation line extends along a straight line by a certain azimuth “until a point where 

the maritime limits with a third State should be made”.
523

 In the Colombia-Dominican 

Republic Agreement, as described by Kaldone G. Nweihed, the eastern segment of the 

boundary line is “an arrowheaded directional line which stops at the probable trijunction 

with Venezuela”.
524

 In the Colombia-Honduras Agreement, the delimitation line 

continues in the eastern direction by a straight line in parallel with a latitude “up to the 

point where a delimitation must be made with a third State”.
525

 In the Grenada-Trinidad 

and Tobago Agreement, the delimitation line also extends along a geodetic line at a 

certain azimuth “until it meets the jurisdiction of a third State”.
526

 In the Dominican 

Republic-Venezuela Agreement, Kaldone G. Nweihed observes that, the delimitation 

method is to “indicate its final prolongation, up to the jurisdiction of a third State”.
527

 

Last but not least, in two sectors of the delimitation line of the Dominica-France 

(Guadeloupe and Martinique) Agreement, this line extends along a geodetic line at a 

certain azimuth until maritime areas where third States are involved.
528

 To be briefly 

summarized, previous maritime boundaries situate in areas where more than four States 

are involved and conflicting interests among States regarding fisheries or the 

exploration or exploitation of oil and natural gas are intertwined. Such a method aims to 

assist contracting States in reaching agreed-upon maritime boundaries without 

infringing on the rights and interests of third States. 

 

3.5.1.1.3 States in the same maritime domain agree to collectively establish 

tripoints 

 

It should be noted that trilateral or multilateral delimitation remains possible given 

relevant States consent to do it. According to an examination of negotiated maritime 
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boundaries between States, there are several issues relating to the construction of 

tripoints. First, based on existing bilateral delimitation agreements, three States agree to 

reach an agreement and establish a tripoint which is situated equally distant from the 

coastlines of three States. Given two maritime boundary agreements apply the 

equidistant method, a tripoint constitutes a common connection point which is 

equidistant from the nearest points on the baselines from which the breadth of the TSs 

of three States are measured. In detail, the Seabed Boundary Tripoint Agreement among 

Azerbaijan, Kazakhstan, and Russia formed a tripoint among the States, on the basis of 

three prior bilateral agreements between the respective States.
529

 The purpose of this 

tripoint agreement concerns the utilization of seabed and subsoil resources. In the 

Estonia-Finland-Sweden Agreement, three existing bilateral treaties which fell short of 

a notional tripoint led to the establishment of a real tripoint through trilateral 

negotiations.
530

 Quite unlike two previous agreements, in the Estonia-Latvia-Sweden 

Agreement the tripoint is not constructed on the Estonia-Sweden Agreement, because 

the Estonia-Sweden maritime boundary was later demarcated, with references to that 

tripoint Agreement among three States.
531

 Similarly, the India-Maldives-Sri Lanka 

Tripartite Agreement established an equidistant tripoint, before the conclusion of India-

Maldives Agreement.
532

 This agreement was deemed as a facilitation to resolve the 

India-Maldives boundary later on. In the African continent, the issue of a tripoint also 

appears. The Comoros-Mozambique-Tanzania Agreement and the Comoros-Seychelles-

Tanzania Agreement were concluded immediately after bilateral agreements between 

the respective States were reached, and prior bilateral boundary agreements were 

revised as well.
533

 The terminus in an existing agreement - for instance, the Seychelles-

Tanzania Agreement - was consequently modified and extended to the tripoint agreed 

upon by three States, prolonging that boundary.
534

 It should be emphasized that 

contracting States intend to use this method to reduce potential maritime boundary 

conflicts arising out of separate operations of maritime delimitation. In the context of 
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the African Union Border Programme, two tripoint agreements serve to strengthen 

border cooperation and maintain the peace and security of Africa.
535

 

 

Secondly, two contracting States have previously reached an agreed maritime boundary. 

The terminus of that boundary line is regarded by the third State as a starting or ending 

point in a maritime boundary between one of contracting States and a third State. As a 

consequence, a factual tripoint is established among three States. In the southern part of 

the Colombia-Costa Rica Agreement, the delimitation line starts from the end of the 

Costa Rica-Panama maritime boundary.
536

 So, there is a tripoint among Costa Rica, 

Colombia, and Panama. In the Colombia-Dominican Republic Agreement, a point on 

the coastline of Haiti is used as a basepoint to set up an equidistant tripoint from 

Colombia, the Dominican Republic, and Haiti. Nevertheless, it seems that the tripoint 

constitutes the terminus of the Colombia-Dominican Republic boundary without 

consent from Haiti as a third State.
537

 Later, in the Colombia-Haiti Agreement, Haiti 

accepted the equidistant tripoint as the terminus of the boundary line between States; 

therefore, a tripoint was formally established. In the Honduras-Mexico Agreement, two 

States determined an equidistant point from Cuba, Mexico, and Honduras as the 

terminus of their bilateral delimitation line.
538

 Additionally, another tripoint which is 

equidistant from Mexico, Honduras, and Belize was proposed and fixed by Mexico and 

Honduras as the ending terminus of the Honduras-Mexico boundary without Belize’ 

consent.
 539

 One would argue that Belize’s rights and interests may potentially be 

affected. Following from that, the Cuba-Honduras Agreement directly used a starting 

and equidistant point among Cuba, Honduras and Mexico in the Honduras-Mexico 

boundary to mark an end of the Cuba-Honduras boundary.
540

 Apart from that, bilateral 

delimitation can make flexible arrangements to revise States’ agreements and to 

establish tripoints in the future. In the Agreements of Cyprus-Egypt, Cyprus-Lebanon, 

and Cyprus-Israel, graphical coordinates of terminal points in these separate boundaries 

“could be reviewed and/or extended as necessary” to potential equidistant tripoints from 

the coasts of respective States, “in the light of future delimitation with other 

neighbouring States and in accordance with an agreement to be reached in this matter by 
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the neighbouring States concerned”, as observed by Coalter Lathrop.
541

 Therefore, such 

provisions leave open the possibility of constructing tripoints for future delimitation 

among those States. 

 

Thirdly, international judicial decisions in maritime boundary disputes create tripoints 

to facilitate bilateral delimitation with third States. In the North Sea Continental shelf 

cases, the ICJ decided not to use the equidistance method and supported the natural 

prolongation of the CS of the FRG to the North Sea. Subsequent boundary agreements 

between three parties respectively ensured that the FRG could extend its maritime 

boundary to the center of the North Sea and intersect with the UK’s maritime boundary. 

As a result, the Netherlands-FRG-UK tripoint and the Denmark-FRG-UK tripoint have 

been automatically established. The decision in the Qatar v. Bahrain case requires the 

delimitation line to meet existing boundaries between Iran and Qatar, between Bahrain 

and Iran, and between Bahrain and Saudi Arabia. The Iran-Qatar-Bahrain tripoint in the 

north and the Qatar-Bahrain-Saudi Arabia tripoint in the south are automatically 

produced.
542

 By the same token, the Tribunal’s decision in the Barbados v. Trinidad 

and Tobago case delimits a line which extends in the southern direction until it meets 

the Trinidad and Tobago-Venezuela Agreement; thus, the Barbados-Trinidad and 

Tobago-Venezuela tripoint is automatically established as well. To summarize briefly, 

in conjunction with prior established maritime boundaries, international adjudication 

has a middling role to play in the formulation of tripoints, and may take the rights and 

interests of third States in to account. 

 

Fourthly, boundary lines are required to simultaneously extend respective terminal 

points at a certain azimuth to converge on a tripoint among three States. In this case, 

such a tripoint might not be located equidistantly from the nearest points of each coast 

from three States. According to the Indonesia-Malaysia-Thailand Agreement in the 

northern part of the Strait of Malacca, the Indonesia-Malaysia boundary concerning CS 

and the Indonesia-Thailand boundary in the Strait of Malacca as earlier established lines 

are actually mildly modified and extended at different distances to converge at a tripoint 

which is no longer equidistant from their respective coasts.
543

 Concurrently, the 
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Malaysia-Thailand boundary in the delimitation of CS in the northern part of the Strait 

of Malacca is also constructed.
544

 As a result, contracting States are entitled to a 

different jurisdictional scope of maritime entitlements at such a common point, 

compared with equally shared portions of marine areas at an equidistant tripoint. The 

same situation falls within the India-Indonesia-Thailand boundary in the Andaman Sea 

as well.
545

 

 

3.5.1.2 Observations on State practices in addressing rights and interests in 

maritime delimitation 

 

The previous section mainly discussed three methods by which States in the 

delimitation process address the rights and interests of third States. In contrast with how 

international courts and tribunals deal with the presence of third States, State practices 

are able to make use of the practicality and flexibility of negotiations, in order to 

achieve an equitable result. Firstly, the principle of res inter alios acta confines the 

scope of a final boundary line of States. Without the participation of third States, a 

bilateral boundary line in principle should stop before reaching maritime areas where 

third States are involved, or it should not determine the terminal point but only draw a 

directional and arrow-headed line at a certain azimuth. This method indeed reflects a 

respect for and protection of the rights and interests of third States. International courts 

and tribunals follow such a self-restrained approach, in order not to give rise to 

unexpected prejudice. Therefore, in the general sense, States and international litigation 

bodies insist on the bilateral nature of maritime delimitation. Secondly, international 

adjudication in maritime delimitation has its own procedure to allow a third State to 

intervene in the proceedings, via which a third State can possibly present its rights and 

interests in the pending dispute. However, the previous analysis represents some 

limitations; in particular, less success has been achieved by third States through 

resorting to that procedure, and no distinctions have been made in the protection of 

intervening States and non-intervening States.  

 

On the other hand, negotiations between States in the delimitation process are more 

inclusive. In the semi-closed or enclosed sea area, it is usually found that single bilateral 

agreements incrementally have divided the same maritime zone into many separate and 

individual parts. Accordingly, the whole region will be fragmented into various 
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junctions. Even if overlapping maritime zones are delimited bilaterally and avoid 

touching upon possible maritime areas of third States, a small portion of maritime zone 

may exist and go beyond the maritime jurisdiction of any State. Under the Convention, 

such an area constitutes the high seas or the Area. Nevertheless, to avoid generating a 

small part of the high seas/Area that are subject to different institutional arrangements, 

in light of existing negotiated agreements, three States may agree to establish a trilateral 

maritime boundary around a common connection point as a tripoint. This approach 

intends to tidy up unfinished parts of bilateral boundaries between one of the 

contracting parties and neighboring third States. Furthermore, for the purpose of the 

utilization of living or non-living resources, three States may decide to simplify and 

connect individual boundaries into a tripoint boundary.  

 

Nevertheless, when two States unilaterally delimit a maritime boundary or agree to 

establish the zone for joint development or cooperation, it is possible that this boundary 

may potentially encroach upon the rights and interests of third States. In the Colombia-

Jamaica Agreement, two States not only delimited the boundary line in the south but 

also drew two circular areas as a Joint Regime Area.
546

 However, in the southern area to 

be delimited, from a defined point (Point 4) that also constitutes the terminus of the 

Colombia-Haiti boundary, “the delimitation line proceeds by a geodesic line in the 

direction to another point (Point 5)” which is the Colombia-Dominican Republic-Haiti 

tripoint, “as far as the delimitation line between Colombia and Haiti is intercepted by 

the delimitation line to be decided between Jamaica and Haiti”.
547

 Therefore, it seems 

one segment of the Colombia-Jamaica boundary may partially overlap with the 

Colombia-Haiti boundary. If this is the case, Haiti’s maritime entitlement may 

potentially overlap with Jamaica’s, and may be possibly affected, in the instance that 

Jamaica and Haiti did not have a boundary agreement at that moment.
548

 In addition, 

third States’ rights and interests are affected in the Barbados-Guyana and the Trinidad 

and Tobago-Venezuela boundaries.
549

 In short, State practices of maritime delimitation 

with respect to the presence of third States present a practical and flexible picture of 

how the rights and interests of third States are taken into account. Stopping shortly in 

front of a potential tripoint, leaving a terminal point of the boundary line undefined, or 

establishing tripoints accords protection to third States, but it is still likely that bilateral 

delimitation would potentially prejudice third States’ rights and interests and require 
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further negotiations between contracting parties in the delimitation agreement and third 

States to address underlying detrimental effects. Compared with international judicial 

practice, it is argued that State practices may be more inclusive with regard to taking 

care of the rights and interests of third-party States. 

 

3.5.2 Observations on third States seeking to intervene in the SCS Arbitration 

 

In the SCS Arbitration, Vietnam, as well as Malaysia, Brunei, and Indonesia, submitted 

a letter to request the copies of the pleading from the Philippines.
550

 Afterwards, 

Vietnam sent a Statement in which it intended to draw the Tribunal’s attention to the 

rights and interests of Vietnam that might be affected by the Tribunal, indicating a 

possibility of seeking intervention in the arbitral proceedings.
551

 Malaysia, after the 

merits hearing, sent a Note Verbale to the Tribunal and informed the Tribunal of its 

rights and interests that might be affected by the merits decision.
552

 Neither of the States 

had intervention, but each merely reminded the Tribunal to protect its claimed rights 

and interests from being prejudiced.
553

 In the second chapter, was argued that Vietnam’s 

and Malaysia’s rights and interests that arise out of sovereignty and maritime 

delimitation disputes are not only affected by the Tribunal’s decision, but form the very 

subject matter of the case between the Philippines and China regarding the legal status 

and maritime entitlement of certain features; thus, the Monetary Gold principle should 

be applied and preclude the Tribunal from the exercising jurisdiction. In this part, one 

could base the discussion on the jurisprudence relating to the intervention procedure, 

and look into the likelihood of intervention under Annex VII of the UNCLOS.  

 

3.5.2.1 The intervention procedure may not be operative in the compulsory 

arbitration of Part XV of UNCLOS 

 

The second section has pointed out that, unless express consent to intervention is 

reached by original litigants to a dispute, it may not be possible for a third State to 

invoke the intervention procedure in compulsory arbitration under Part XV of UNCLOS. 
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In the SCS arbitration, China considered the Tribunal to have no jurisdiction over the 

case, and it opposed the Tribunal dealing with the Philippines’ Application.
554

 

Regarding intervention from Vietnam, China expressed “serious concern and opposition 

to a procedure of intervention by other states as contradicting the general practices of 

international arbitration”.
555

 Thus, China did not consent to the request from Vietnam 

and other third States in the SCS to intervene in the case. Because China expressly did 

not generally express its consent to such request, it is argued that third States may be 

unable to seek intervention.  

 

3.5.2.2 Observations on the procedure of intervention in the SCS Arbitration  

 

Alternatively, presuming parties to arbitral proceedings under Part XV of the 

Convention between States allow a third State to intervene, one could argue that 

Vietnam’s and Malaysia’s requests still do not meet those requirements.  

 

According to the Philippines’ Application, Submission Nos. 1 and 2 are concerned with 

the legitimacy of China’s historic rights within the “nine-dash line” between China and 

the Philippines, namely, in the WPS. Therefore, the Tribunal cannot judge China’s 

conflicting maritime claims with other littoral States in the WPS or the area beyond the 

WPS within the “nine-dash line”. Based on the ICJ’s judicial practice, intervention is 

incidental to the main proceedings. In the El Salvador/Honduras case, the Court 

observed that “it is not intended to enable a third State tack on a new case, to become a 

new party, and so have its own claims adjudicated by the Court”.
556

 Such a rule is 

supposed to be applicable in the arbitral proceedings, if at all, and the scope in which 

third States can intervene is confined to the main proceedings between China and the 

Philippines. A third State has to show its interest that may be affected by the Tribunal’s 

decision in a limited scope, otherwise new disputes will arise. Vietnam particularly 

referred to its rights and interests in the “nine-dash line”, but these are confined to the 

area between Vietnam and China within the “nine-dash line”. Additionally, Vietnam’s 

evidence submitted before the Tribunal is mainly concerned with colliding incidents in 

the overlapping maritime zones between China and Vietnam outside of the WPS. Such 

evidence failed to show the link between Vietnam’s rights and interests and the pending 

dispute in the main proceedings. Therefore, concerning the issue of “the nine-dash line”, 

assuming Vietnam would file an application to intervene within the meaning of 

“intervention” under Article 62 of the Statute or Article 31 of the ITLOS Statute, such 

participation in the proceedings cannot constitute a genuine intervention and should not 
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be granted. Apart from that, with regard to items (iv) and (v) in Vietnam’s Statement, it 

seems too general for the Tribunal to find out what interests and rights may be affected 

by the Tribunal’s decision. On the other hand, the concept of “common maritime areas” 

located in the “nine-dash line” is unclear, the scope of such areas has to be explicitly 

clarified. On the other hand, “the other legal rights and interests” in the SCS remains 

vague as well. As “the interest of a legal nature has to be the object of a real and 

concrete claim of that State”, the third State bears the burden of proof to show how 

these rights and interests may be affected “with adequate specificity”, as required by the 

Court in the Indonesia/Malaysia case. Given the Tribunal are requested to make a 

decision, Vietnam had not provided relevant evidence related to these two items; thus, 

the Tribunal cannot agree to such an intervention.  

 

In the second chapter, Philippine Submission Nos. 4 to 7 were considered to have 

impacts upon the rights and interests of a legal nature claimed by Vietnam and Malaysia. 

The determination of Submission Nos. 4 to 5 requests that the Court prejudge the claims 

of Vietnam and Malaysia on the issues of sovereignty and maritime delimitation. The 

decision on Submission Nos. 6 to 7 requires the Court to solve delimitation disputes 

between Vietnam or Malaysia and two parties at the jurisdictional stage. Vietnam’s or 

Malaysia’s rights and legal interests are essentially relevant to the subject matter of a 

dispute concerning sovereignty and maritime delimitation. It should be highlighted that 

a third State’s legal interests and rights under compulsory procedure are concerned with 

the interpretation and application of UNCLOS. Since UNCLOS does not address the 

issue of sovereignty, and China has excepted any dispute relating to maritime 

delimitation from the UNCLOS compulsory procedures via a declaration in 2006, the 

Tribunal has no jurisdiction to deal with these matters. Nor does it grant such an 

intervention. 

 

What is more, Vietnam expressed its support for the Tribunal concerning the 

interpretation and application of Articles 60, 80, 94, 194, 206, and 300 of UNCLOS.
557

 

However, the Philippines’ submissions are mainly concerned with Articles 13, 56, 57, 

76, 77, and 121. With references to Article 63 of the Statute or Article 32 of the ITLOS 

Statute, Vietnam may choose intervention concerning the interpretation of certain 

provisions of UNCLOS. Nonetheless, as pointed out by Stefan Talmon, “there was thus 

no express support of the Tribunal’s competence to interpret and apply the provisions 

most relevant to the Philippines’ case”.
558

 Therefore, the possibility that Vietnam could 

seek intervention concerning the construction of the Convention may not be good. In 
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addition, since the SCS Arbitration constitutes a mixed dispute relating to sovereignty 

and maritime delimitation, intervention in the interpretation of certain provisions of the 

Convention essentially becomes involved in disputes of sovereignty and maritime 

delimitation and goes beyond the Tribunal’s jurisdiction. As a result, no intervention 

may be sought by third States in the arbitral proceedings between China and the 

Philippines.  

 

Above all, the practicability and flexibility of State practices relating to maritime 

delimitation demonstrate an inclusive feature in addressing the rights and interests of 

third States. Such an arrangement, compared with seeking to intervene in international 

adjudication, affords appropriate protection to third States and averts the risk of 

participating in the proceedings. A case study concerning the possibility of intervention 

sought by third States in the SCS Arbitration further indicates the limitation of third-

party intervention in international arbitral proceedings. Intervention as a means for a 

third State to be directly implicated in a bilateral dispute may be considered as a 

compromise between the legal rights and interests of disputing States and the interests 

of the international community. For an international court or tribunal, judicial 

competence based on State consent and judicial propriety calls for a cautious 

equilibrium and normally imposes some limitation on the utilization of the intervention 

procedure. So as to better coordinate the different legal rights and interests of States, a 

more inclusive way can hardly be acquired through separate legal proceedings for third 

States. Therefore, the focus should shift to the establishment of a regime as an 

alternative venue to offer the inclusiveness and coordination.    

3.6 Conclusion 

With the rapid development of an interdependent world, the international community 

has kept working on international legal rules to address legal consequences for third 

States. The intervention is regarded as a remedy for a third State to preclude it from 

being affected or even infringed upon by the decision of international courts or tribunals. 

In 2016, when the ICJ celebrated its 70th anniversary, the participation of third parties 

was contested by the sitting judges and international lawyers, which showcased the 

importance of the presence of third parties in international adjudication.
559

 The Court, to 
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some degree, has formulated its jurisprudence under Articles 62 and 63. What’s more, a 

judicial examination of international case law regarding Article 62 reveals that 

intervention cannot afford sufficient protection to the legal rights and interests of third 

States. Both remarks are particularly applicable in international maritime delimitation 

cases. Notably, there is a widening gap between methods of maritime delimitation in 

theory and the application of the delimitation line in practice, since recent case law 

particularly confines the delimitation to a purely bilateral status, without enough focus 

on the presence of third States, resulting in procedurally prejudicial impacts upon the 

legal rights and interests of third States. In spite of the success of intervention in the 

non-boundary case, the scope of such intervention remains constrained. The relevant 

jurisprudence needs more cases to be outlined. With regard to intervention under Article 

63, the jurisprudence also discloses some uncertainties on how a third State’s request is 

permitted to join in the case. The Court’s decision on El Salvador’s application in the 

Nicaragua v. U.S. case is controversial due to not granting the would-be intervener a 

hearing, and the legal rights and interests of third States of disputing parties prevail over 

those of third States. Given a third State’s interpretation may be akin to that of one of 

principal parties to the case, what the Court did in the Whaling case may potentially 

affect the fair administration of justice and procedural equity of States as parties to the 

case. It is reasonable to consider how to minimize possibly prejudicial effects upon one 

of the principal parties which has a position opposite to another party and opposite to 

that of a third State. Such an underlying concern still needs more cases to be examined. 

 

Beyond the issue of discussion in international adjudication, one can more closely delve 

into the possibility of inclusiveness to take into account the legal rights and interests of 

third States. It is found that State practices in international maritime delimitation 

effectively pay due regard to the presence of third States in a pragmatic and flexible way. 

Furthermore, from the opposite perspective, one can apply the jurisprudence regarding 

intervention to analyze the feasibility of intervention in the Philippines v. China 

Arbitration. Sienho Yee observes that “the UNCLOS, including the Annex VII thereto, 

does not contain such consent to intervention in an Annex VII arbitral proceedings”.
560

 

In this case, due to China’s dissent to the Tribunal’s jurisdiction and objection against 

intervention in general in international arbitral proceedings, even if Vietnam or 

Malaysia filed a formal application to intervene, such an intervention should not be 

granted by the Tribunal. Supposing third States can resort to intervention, it is argued 

that Vietnam’s or Malaysia’s application would not be permitted by the Tribunal.  
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All in all, the analysis of this section may not be that positive on the role of intervention 

in international adjudication, pointing out some judicial qualms and indicating the 

insufficiency in protecting the legal rights and interests of third States, particularly in 

maritime dispute settlement. To coordinate the different rights and interests of disputing 

parties and third States in a disputed maritime area, one could argue that the 

establishment of an inclusive maritime regime may be helpful to fulfill that task. The 

regime theory will be further invoked in the next chapter as a transition from 

international law to international relations, in order to seek greater protection on 

collective or common interest among relevant parties at stake.    
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Chapter 4 

Regime Theory and Its Application in Maritime Dispute 

Settlement and Maritime Cooperation 

 

 4.1 Introduction 

In previous chapters, the issue of how to address the interests and rights of third-party 

States in maritime dispute settlement has been discussed from a legal perspective. For 

one thing, an international court or tribunal cautions against the application of the 

Monetary Gold principle as a jurisdictional obstacle. It intends to continue the 

proceedings between the original litigants and to ensure the protection and respect for 

the bilateral nature of international adjudication. For another, as supported by 

international case law relating to maritime boundary delimitation, legal protection 

accorded to third-party States is not sufficient.
561

 Even if a procedure of intervention 

were invoked by third States, when it is found that their interests and rights may be 

prejudiced, international judicial organs rarely agree to allow third States to join in the 

proceedings. In addition, due to rigorous compliance with the principle of state Consent, 

no third States may be permitted to intervene in international arbitration. Accordingly, 

such judicial flaws relating to the presence of third States in maritime disputes 

settlement have posed doubts as to the effectiveness of legal means to address the legal 

rights and interests of third States.  

 

This chapter points out that regime theory in the field of international relations can be 

adapted to supplement the insufficiency of legal methods. In the first part, it will 

introduce the regime theory and explain why it assists in settling the presence of third 

States in a disputed marine area surrounded by more than coastal States. At this phase, 

one could also discuss other international relations theories, particularly those on how 

regime theorists construct inherent links between divergent international relations 

schools and the theory of regime and demand the application of a “multivariate” 

maritime regime model. The second section will discuss some cases in the international 

community where a multivariate regime setting is established in some disputed 

maritime areas bordered by several States and how the distinct rights and interests of 

disputing countries and third States are properly dealt with. The third part will conclude 

that, in addition to resorting to purely legal methods, regime theory may contribute to 
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giving sufficient weight to the rights and interests of third-party States in a multilateral 

maritime dispute.   

4.2 An overview of regime theory and its applicable scope in maritime dispute 

resolution and maritime cooperation regarding the presence of third States 

To begin with, it is necessary to clarify why the regime theory should be applicable in 

the current case. According to a detailed examination of international relations theories, 

regime theory is not a totally independent and self-contained one. Conversely, 

international relations theorists in different schools have discussed the role of 

international regimes in their own theories. This section will engage in the following 

international relations theories, mainly including realism, liberalism, and constructivism. 

Furthermore, it will explain how each theory takes the role of international regime into 

account. First, this section discusses the definition of regime and elaborates concrete 

research fields with which regime theories are concerned. Second, it will introduce 

some main international relations theories and see how each school analyzes the role of 

international regime. Third, based on the previous presentation, possible reasons why 

regime theory would be suitable to settle the presence of third States in the maritime 

dispute settlement will be provided, in order to sufficiently consider the rights and 

interests of third States.   

 

4.2.1 The definition and composition of regime in the context of international 

relations 

 

4.2.1.1 The definition of regime  

 

The concept of regimes set forth by Stephen Krasner is commonly invoked by 

international relations theorists. Regimes are defined as “sets of implicit or explicit 

principles, norms, rules, and decision-making procedures around which actors’ 

expectations converge in a given area of international relations”.
562

 As commented by 

Kim Heejin, Stephen Krasner’s definition “puts more emphasis on the normative 

component in these principles, norms or rules; not all regularized patterns of state 

behaviors can be deduced to the existence of a regime”.
563

 Richard Little considers 

Krasner’s notion to “remain the standard formulation and it very effectively 
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encapsulates the complexity of the phenomenon”.
564

 Benjamin Meiches and Raymond 

Hopkins also state that Krasner’s concept “is intentionally broad and accommodates 

exploration of a large number of variables impacting the creation and persistence of a 

regime”.
565

  Therefore, Krasner’s conceptualization of regime is well acknowledged and 

will be adopted in this chapter.  

 

More specifically, Stephen Krasner examines concepts of each part made up of regimes 

and differentiates them one by one. “Principles are beliefs of fact, causation and 

rectitude; norms are standards of behavior defined in terms of rights and obligations; 

rules are specific prescriptions or proscriptions for action”.
566

 It is declared that 

“changes in rules and decision-making procedures are changes within regimes, provided 

that principles and norms are unaltered”, but “changes in principles and norms are 

changes of the regime itself”.
567

 In addition, egoistic self-interest, political power, 

norms and principles, usage and custom, and knowledge are treated as “basic forces” to 

“explain the development of regimes”.
568

 According to different international relations 

theories, the role of five “basic forces” has been afforded varying weight and 

demonstrates various forms of regimes including interest-based model, power-based 

model, and knowledge-based model.  

 

4.2.1.2 The composition of regime  

 

To begin with, with respect to egoistic self-interest, Stephen Krasner indicated that “the 

egoist is concerned with the behavior of others only insofar as that behavior can affect 

the egoist’s utility”.
569

 International regimes may serve to confine unlimited self-interest, 

and provide cooperation and collaboration for individuals who consider voluntarily 

joining the regime in order to maximize their own interests. Secondly, as regards 

political power, one is “power in the service of the common good”, so as to “secure 

optimal outcomes for the system as a whole”; the other is “power in the service of 

particular interests”, in order to “enhance the values of specific actors within the 

system”.
570

 The utilization of regime is more concerned with the latter situation. For one 

thing, “under certain configurations of interest, there is an incentive to create regimes 
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and the provision of these regimes is a function of the distribution of power”.
571

 For 

another, it is powerful actors like hegemonic states that dominate the operation of the 

regime and affect the political gains and losses of other actors.
572

 By contrast, weaker 

actors are unlikely to maintain the subsistence of the regime given the decline of 

influence from powerful actors. Thirdly, norms and principles constitute an intrinsic 

character of any regime in the general sense.
573

 It is stated that “norms and principles 

that influence the regime in a particular issue-area but are not directly related to that 

issue-area can also be regarded as explanations for the creation, persistence, and 

dissipation of regimes”.
574

 One may recall that changes in norms and principles 

determine changes in the rules and the decision-making process. Fourth, usage and 

custom, as well as knowledge, are taken into consideration to “supplement and reinforce 

pressures associated with egoistic self-interest, political power, and diffuse values”.
575

 

“Usage refers to regular patterns of behavior based on actual practice; custom, to long-

standing practice”.
576

 Fifth, knowledge, as defined by Ernst Haas, is “the sum of 

technical information and of theories about that information which commands sufficient 

consensus at a given time among interested actors to serve as a guide to public policy 

designed to achieve some social goal”.
577

 According to Peter Haas, “scholars who 

emphasize perceptions, cognitive processes, and interpretative approaches to 

understanding international relations commonly stress the role of ideas and knowledge 

in shaping the perceptions, beliefs, expectations, and preferences of major actors”.
578

 

Indeed, knowledge may have an impact upon the interactive process within the regime 

itself and even become an independent variable to discuss cooperation.   

 

In short, five parts which depict a whole picture of what regime is are not 

interdependent but separate and coexistent. As will be shown in the next section, 

different international relations theories emphasize one of the aspects relating to the 

regime. Realists are concerned with power-centered regime, liberalists focus on interest-

based regime, and constructivists prefer knowledge-based regime.   

 

4.2.2 The role of regime in the international relations theories  
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In Stephen Krasner’s opinion, theorists from different schools have varying ideas when 

envisaging the intervening role of regimes in international relations. Moreover, there are 

three main issues relating to regimes that are generally presented by these international 

relations theories. Peter Mayer, Volker Rittberger, and Michael Zürn have summarized 

three main tasks of regime analysis: The first task is to “explain regime formation, 

persistence and demise”; the second task is to “account for regime properties and their 

change”; the third and final task is to “determine regime consequences (or effects) and 

explain their variation”.
579

 This section will discuss how three mainstream international 

relations theories look into the existence of regime and introduce the pros and cons of 

regime theories in three distinct theoretic contexts.  

 

4.2.2.1 Three versions of regime theory in the international relations 

 

According to Benjamin Meiches and Raymond Hopkins’s research, there are three 

versions of international regimes: “a realist or structuralist interpretation focusing on the 

balance of power and relative gains; a modified structural Liberalism focusing on 

economic self-interest as an addendum or amendment to structuralism and absolute 

gains; a cognitivist or later constructivist approach focusing on social practices, ideas, 

and behaviors as constitutive of international regimes, power, and interest”.
580

 In a 

similar way, Stephen Krasner divides international relations theories regarding regimes 

into three categories, based on the extent to which regimes may affect the link between 

basic casual variables and related behavior and outcomes. First, regimes are regarded as 

“intervening variables standing between basic causal variables (most prominently, 

power and interests) and outcomes and behavior”.
581

 Power and interests cannot directly 

determine the outcomes and behavior but have to exert influence via the utilization of 

regimes. Such a view accords with the neo-Liberalism that argues that “regimes and 

institutions help govern a competitive and anarchic international system, and they 

encourage, and at times require, multilateralism and cooperation as a means of securing 

national interests”, as pointed out by Steven Lamy.
582

 Second, regimes are not necessary 

for existence and basic casual variables can directly formulate related behavior and 

outcomes, while regimes may be workable “under circumstances that are not purely 

conflictual, where individual decision making leads to suboptimal outcomes”.
583
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Regime theory in realism, which refers to a power-based model, and liberalism, which 

refers to an interest-centered model, may suitably fall within this category. Third, 

regimes are considered as “a fundamental part of all patterned human interaction, 

including behavior in the international system”.
584

 Here, regimes and patterned behavior 

have equal status, and the latter is not incidental to the former. In other words, 

“patterned behavior reflecting calculations of interest tends to lead to the creation of 

regimes, and regimes reinforce patterned behavior”.
585

 Notably, constructivists support 

such an explanation of regimes in international relations.   

 

4.2.2.2 Realist regime theory 

 

As described by Stephen Krasner, realist theory defines the international system as 

“anarchy”, and “the most important empirical reality is that national power matters 

more than anything else”.
586

 Classical realists only consider the role of State power in 

international politics, without any space given for the role of regime.
587

 Regarding the 

function of regimes, neo-realists or structural realists view regime as the distribution of 

power in the anarchic world, but its role relies on the dominance and maintenance of 

hegemonic states.
588

 Only under restricted conditions may regime shoulder some 

responsibility for keeping the anarchy operative, but given the decline of hegemonic 

power, regime itself may fail as well, since weaker powers have no ability to continue 

the interaction between States.   

 

4.2.2.3 Liberalist regime theory 

 

Based on the market theory in economics, liberalists liken international society to a 

market, with all actors pursuing self-interests. Therefore, as outlined by Benjamin 

Meiches and Raymond Hopkins, “regimes appear as a result of principally states’ 

rational self-interest in absolute gains”.
589

 Robert Jackson and Georg Sørensen point out 

that “complex interdependence implies a far more friendly and cooperative relationship 

between states”.
590

 Regimes are adopted by liberalists in response to an increasingly 

interdependent international community. In addition, Andrew Moravcsik observes that 
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liberalists emphasize “the demands of individuals and social groups, and their relative 

power in society, as fundamental forces driving state policy and, ultimately, world 

order”.
591

 Accordingly, states may not be the only actors in the international system. 

Non-state actors, particularly international institutions, may also contribute to the 

formation of regimes and promote cooperation between states. Moreover, liberalists do 

not want to replace realism, and the role of power remains valuably relevant in 

international relations.
592

  

 

4.2.2.4 Constructivist regime theory 

 

Constructivism focuses on “social creation of identity” and “the role of norms in 

international politics”, as contended by Jutta Brunnée and Stephen J. Toope.
593

 Michael 

Barnett asserts that constructivists concern “human consciousness and knowledge, treat 

ideas as structural factors that influence how actors interpret the world”.
594

 The structure 

of world politics is not shaped either by power of the state or by self-interest, but a 

series of constitutive norms which are established by human knowledge. In the 

meantime, regimes are not only reflective of these norms but also created by them. 

Some regime theorists deem such norms as behavior pattern or patterned behavior. Such 

normalized behavior, from a constructivist perspective, generates convergent 

expectations and constitutes the basis of regime formation.   

 

4.2.2.5 Observations on regime theory in realism, liberalism, and constructivism 

 

Regime theory, as argued by Anu Bradford, “seeks to explain the occurrence of co-

operation among States by focusing on the role that regimes play in mitigating 

international anarchy and overcoming various collective actions problems among 

States”.
595

 According to the measurement of their relative gains in terms of power or 

self-interest, realists and liberalists consider state actors to make rational choices, 

whereas constructivism concentrates on the material context on an objective basis. 

Realists who refer to regime, as Richard Little comments, “are interested in the way that 
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states use their power capabilities in situations requiring coordination to influence the 

nature of regimes and the way that the costs and benefits derived from regime formation 

are divided up”.
596

 The most powerful states (like hegemony) situate in the dominant 

position, and other weaker actors via certain regimes have to coordinate with them on 

the international plane. Additionally, powerful actors gain major benefits from the 

operation of regimes, while weaker actors still gain some by working together. It should 

be highlighted that, with the decline of powerful states, weaker actors can hardly sustain 

the regime itself; thus, such a power-centered regime may potentially collapse. 

Nevertheless, there are some limitations on the realist appraisal of regime theory. First, 

the formation, persistence, demise, change, and effectiveness of regime are largely 

constrained by the distribution of power.
597

 The level of independence of regime is not 

very high; thus, it can hardly subsist without support from hegemonic powers. Second,
 

on some occasions
, 
realists cannot explain a situation where regimes may still exist even 

if the hegemonic powers are declining and the distribution of powers may substantially 

shift. Just as recognized by Stephen Krasner, with the development of regimes there are 

some lags between regime demise and the decline of hegemonic powers, since 

“principles, norms, rules, and decision-making procedures come to have their own 

exogenous impact on outcomes and behavior”.
598

  

 

Liberalists, according to Richard Little, are concerned with “the way that regimes allow 

states to overcome the obstacles to collaboration imposed by the anarchic structure of 

the international system”.
599

 Regimes are established to promote cooperation between 

rational state actors in pursuit of self-interest.
600

 Additionally, in spite of acknowledging 

the importance of state power, liberalists lean toward downplaying the impact of power 

and converging on how to maximize individual interests in a multilateral way. In light 

of the liberalist regime theory, after states ascribe to set up regimes with certain 

principles, norms, rules, and decision-making procedures, regime itself may “change the 

interests that led to their creation in the first place by increasing transactions flows, 

facilitating knowledge and understanding, and creating property rights”, as indicated by 

Stephen Krasner.
601

 Nonetheless, liberal regime theory has not been immune to 

criticism. Liberals refer to the creation and application of regimes, including norms, 

principles, and decision-making procedures. But they pay less attention to “how and 

                                                           
596   Little, “International Regimes,” 291.  
597  Stefan D. Krasner, “Regimes and the Limits of Realism: Regimes as Autonomous Variables,” in International 

Regimes, ed. Stephen D. Krasner (New York, United States: Cornell University Press, 1982), 356-7.               
598  Krasner, “Regimes and the Limits of Realism,” 359. “Regime Theory” by Meiches and Hopkins.      
599  Little, “International Regimes,” 290-1.  
600  Viotti and Kauppi, International Relations Theory, 129. Paul R. Viotti and Mark V. Kauppi state that “liberals are 

primarily interested in explaining the conditions under which international cooperation or collaboration becomes 

possible”.    
601  Krasner, “Regimes and the Limits of Realism,” 362.                



East Asia Maritime Conflicts 

129 

why actors desire norms, cooperation, or reciprocity”, as indicated by Benjamin 

Meiches and Raymond Hopkins.
602

 Moreover, liberals do not take any account of 

patterned behavior, knowledge, and identity, which may still generate some effects upon 

the operation of regimes. 

 

Constructivists consider a regime as an independent variable that has its own social 

identity, and they look into how norms and principles shape the power and self-interest 

of state actors.
603

 Patterned behavior constitutes a direct demonstration of such norms 

and principles that lead to regime formation. On account of a reliance on knowledge, 

regimes by conventionalizing or normalizing such patterned behavior may reduce the 

uncertainty and enhance the predictability of international relations. Notwithstanding, 

constructivist regime theory overly stresses the structural aspect of regimes, but States 

have a very limited capacity for action, and instead conform to patterned behavior.
604

 

Furthermore, the knowledge-based model lays emphasis on the conceptual nature of 

regimes, instead of stressing the environment where states are located and the 

interaction of self-interests between states in regimes.
605

  

 

Overall, three different international relations theories have their own focus on the role 

of five elements of regimes. The power-based realist regime, the interest-based liberalist 

regime, and the knowledge-based or patterned behavior-based constructivist regime 

have their pros and cons. Three theories, respectively, have one decisive element in 

addressing interstate relations, rather than providing equal treatment towards various 

elements in one theory. Therefore, the distribution of varying factors in the current 

international relations regime theoretical frameworks is disproportionate and should 

avert the dominance of one single element. It is disadvantageous for the States involved 

in a multistate-disputed zone to fully cope with the existence of multilateral interests by 

the way of a regime that is simply based on one single factor. In the following part, it is 

argued that a comprehensive approach in a balanced way makes use of power 

distribution, self-interest, norms, and scientific knowledge, and accommodates the 

interests and rights of disputing parties and third States in a multistate-disputed marine 

zone.   
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4.2.3 The application of regime theory for the purpose of addressing the presence 

of third States in maritime dispute settlement 

 

To illustrate, in order to deal with the presence of third States in a multistate-disputed 

maritime zone, one can propose “a multivariate model of regime formation”, as stated 

by Oran Young and Gail Osherenko.
606

 The idea of a multivariate approach was set 

forth in an edited book entitled “Regime Theory and International Relations”. This book 

has become an influential book for international relations and international law scholars 

conducting research on regime theory and has deepened understanding of regime 

formation and interaction.
607

 Both scholars are international leading experts in 

institutional and international governance, particularly in the field of environmental 

regime and governance. According to their research, the multivariate regime theory 

serves to provide a broader vision of regime formation which cannot be explained by 

some theories that only present a single-factor analysis.
608

 Regina Akopian in her 

doctoral thesis discusses the Concert of Europe as an example of great power 

cooperation in security issues and points out the existing research is bivariate.
609

 

Adopting a multivariate approach to study the regime formation, she indicates that 

“there is a need for a theoretical approach that will integrate all the three major factors 

into a common framework for analysis, allowing us to examine links among these 

factors in the production of regimes”.
610

 Such a multivariate regime model contains not 

only basic casual variables, including power and interest, but also other elements, 

including knowledge and patterned behavior. They are called “social driving forces”.
611

 

Moreover, leadership and context are also included as “cross-cutting factors”.
612

 So as 

to formulate a certain regime, the method to systematically link foregoing factors is 

“institutional bargaining”, that is, negotiation. This section will further explain the 

linkages between addressing the presence of third States in a multistate-disputed 

maritime area and a multivariate regime formation model. 
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First, in order to take the rights and interests of third States into account, two disputing 

parties in a multistate maritime zone encounter the difficulty of delimiting their disputed 

maritime zones and those of third States. In other words, the distribution of disputed 

marine zones should be conducted first before ascertaining any concrete maritime 

jurisdictional zones belonging to disputing states. From the perspective of international 

relations, the distribution of maritime rights and interests indicates the distribution of 

state power implicated therein. Second, with respect to the interest factor, due to no 

demarcation of national boundaries with neighboring states, third States’ rights and 

interests in a maritime zone suitably fall within the definition of self-interest in 

international relations. Third, knowledge is of importance in resolving conflicting 

maritime rights and interests among multiple states. No delimitation of maritime 

boundaries causes jurisdictional conflicts, including fisheries, marine scientific research, 

and military activities in the overlapping EEZ; exploration and exploitation of oil and 

gas in the overlapping CS; transboundary environmental pollution; maritime security, 

etc. In particular, fisheries and marine environment issues really require professional 

knowledge communities to cooperate. Therefore, basic forces can be found in cases 

where two states that have disputing maritime boundaries cannot overlook the presence 

of third States’ rights and interests.  

 

To be observed, the role of cooperation has been acknowledged by international players 

and academic scholars so as to deescalate conflicts and securitize international relations. 

Kyung-Keun Cho asserts that “the international regime theory is still one of the most 

persuasive approaches not only in explaining how and why nations cooperate, 

especially in the issue-area of environment, but also in initiating and promoting such 

cooperation”.
613

 Julia Guifang Xue and Lei Zhang argue that “cooperation is a common 

way among disputing parties to develop maritime resources without prejudice to the 

status of disputed areas”.
614

 As Mark Valencia observes, “cooperation in the maritime 

spheres satisfies the conceptual criteria and can be a means of building confidence, 

reducing tension and eliminating points of conflict”.
615

 When two bordering countries 

have disputes in a multistate-disputed marine zone, shortcomings in the judicial means 

to safeguard the rights and interests of other States have been exposed. It is said that 

international law cannot address the presence of third States without any consent from 

them. Recent maritime disputes, such as the SCS case, the Nicaragua v. Colombia case, 

and the Costa Rica v. Nicaragua case, have revealed that, the legal means at the 

bilateral level intrude into the maritime zones where third States are involved. The self-
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restraint in the use of international law becomes inadequate to remind third-party 

mechanisms of carefully exercising jurisdiction. Accordingly, this chapter intends to 

adopt a multivariate model of regime formation which promotes cooperation between 

disputing parties and third States in a multistate-disputed area. In the following section, 

such a regime has been set up in some multistate-disputed seas and contributed to the 

management by getting States from the same region involved. It is clear that this regime 

formulation converges on the commonly shared maritime rights and interests of 

disputing parties and third States, and reduces potential prejudice upon third States 

arising out of bilateral maritime delimitation.  

4.3 A practical analysis on the application of a multivariate model of regime 

formation in maritime dispute settlement 

International judicial practice and state practice regarding the presence of third States 

have been reviewed, and judicial dilemmas flow from such practice if the rights and 

interests of third States are potentially affected. Regarding how to address the presence 

of third States in a multistate-disputed maritime zone, one can examine state practices 

via a multivariate mode of regime formation which pursues the protection of common 

maritime interests and rights shared by all states in the same region. Such a case study 

will be submitted from at least two perspectives. First comes an analysis of how 

relevant factors operate in a regional maritime regime. Second is an evaluation on how 

the rights and interests of third States are taken into consideration by cooperation with 

other bordering countries, as well as an examination of regime effectiveness in 

safeguarding these rights and interests. The application of a multivariate regime model 

may help states collaboratively to minimize potential risks of conflicts and to transform 

harmful consequences into positive safeguards for the sake of third States.  

 

It is conceded that the allocation of maritime space and utilization of marine resources 

are commonly shared interests for all actors in a multistate-disputed zone. As argued by 

Mark Valencia, “a marine policy regime is a set of agreements among a defined group 

of actors specifying: (1) the distribution of power and authority for the marine 

geographical region; (2) a system of rights and obligations for the members of the group; 

(3) a body of rules and regulations that are supposed to govern the behavior of 

members”.
616

 Mark Valencia’s interpretation of a policy-oriented maritime regime 

vividly reflects the partial features of a multivariate model of regime formation as 

applied in this chapter. Nevertheless, he should have pointed out the necessity of marine 

scientific knowledge. Overall, to properly deal with the presence of third States, a 

multivariate maritime regime here has to show the distribution of power from disputing 
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parties and third States. It also has to contain certain arrangements concerning the rights 

and obligations which constitute respect and constraint of self-interests of states, 

specific norms, and principles. Moreover, epistemic communities that provide 

professional knowledge have to improve their capacity to participate in the decision-

making process. Those elements will be more closely described in the following 

examination of international practice. 

 

4.3.1 A multivariate maritime regime in the Mediterranean Sea  

 

The first instance is the application of a multivariate regime formation in the 

Mediterranean Sea as a semi-enclosed sea bordered by twenty-three countries from 

Europe, Asia, and Africa.
617

 As Tullio Scovazzi observes, “only a limited number of the 

required delimitation treaties have been concluded by Mediterranean States with 

adjacent or opposite coasts and not all of them have entered into force”.
618

 Two 

bordering states which carry out maritime delimitation may possibly have to encounter 

third States; there are overlapping EEZs and CSs among three or four states which 

remain unsettled. For instance, the ICJ’s judicial decisions in the Tunisia/Libya case and 

Libya/Malta case have not resolved some maritime zones that may be claimed 

simultaneously by Libya, Malta, and Italy. Such overlapping marine entitlements have 

given rise to conflicts regarding fisheries; marine environment, including transboundary 

pollution and marine biodiversity; and maritime enforcement activities. To counter the 

worsening of such problems, based on international and regional efforts, the 

Mediterranean Sea has established a multivariate regime model to manage potential 

conflicts and promote cooperation among stakeholders.  

 

The distribution of power inside the Mediterranean multivariate regime can be 

illustrated on two levels. On the one hand, the legal regime stipulates rights and 

obligations for surrounding states to shape and regulate state behavior in a multistate-

disputed area. UNCLOS has specific provisions on the regulation of fishery resources in 

the Part V regarding the EEZ, Part VII concerning high seas, and Part IV relating to 

cooperation of semi-enclosed seas, as well as the Implementation Agreement relating to 

the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish 

Stocks (Implementation Agreement). Relevant provisions as regards protection and 

preservation of the marine environment under Part XII are manifestly provided as well. 

However, Tullio Scovazzi points out that the “UNCLOS management scheme is not 

                                                           
617  Tullio Scovazzi, “International Cooperation as Regards Protection of the Environment and Fisheries in the 
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always feasible”.
619

 In addition, other international instruments or multilateral treaties 

are also applicable, such as a series of Food and Agriculture Organization of United 

Nations (FAO) documents regulating fisheries.
620

 Aiming to prevent and protect 

transboundary marine environment harm, the International Maritime Organization (IMO) 

has drawn great attention to the prevention of pollution from ships by passing the 

International Convention for the Prevention of Pollution from Ships (MARPOL) and 

additional protocols to which major Mediterranean countries are parties.
621

 The 

Convention on Biological Diversity (CBD) constitutes an important multilateral treaty 

for Mediterranean states to ensure marine biologic diversity in the transboundary marine 

zone.
622

 In terms of specific geographic circumstances, regional documents, either 

binding or non-binding, serve to tackle cross-border fishery disputes and transboundary 

marine environment concerns. The European Union (EU)’s Common Fishery Policy 

(CFP) has imposed the EU’s own standards on the EU itself and its member states 

concerning the utilization of fishery resources.
623

 In order to protect the marine 

environment, the Barcelona Convention and two protocols were concluded in 1976 and 

subject to several rounds of review and revision, currently developed into one 

convention and seven protocols.
624

 Tullio Scovazzi comments that “each of the new 
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instruments contains important innovations and tries to find constructive ways to 

address complex environmental problems”.
625

  

 

On the other hand, international and regional organizations also play a role in 

distributing states’ power. At the international level, United Nations Environment 

Program (UNEP) launched a series of environmental protection projects, one of which 

is the Mediterranean Action Plan (MEA) , including legal, institutional, and financial 

frameworks as well as an ecosystem approach.
626

 The International Union for 

Conservation of Nature (IUCN) has set up the IUCN Centre for Mediterranean 

Cooperation to implement Mediterranean ecosystem management, and marine and 

species programs.
627

 At the regional level, the EU carries out the European 

Neighbourhood Policy, including environmental policy in the Mediterranean Sea to 

assist member states in coordinating with regional neighboring countries on potential 

cooperation.
628

 Additionally, the UNEP MEA Secretariat works as a regional unit to 

help the contracting parties of the Barcelona Convention implement the convention and 

additional protocols. With regard to fisheries, the Mediterranean States have established 

the General Fisheries Commission for the Mediterranean (GFCM) for the purpose of 

seeking the sustainable development of fisheries. The GFCM has its own legal 

framework and a series of committees to maintain its function, and members are bound 

by its compliance with the regulations established by the GFCM. In short, international 

and regional agreements or institutions have distributed state power based on a series of 

agreed norms, principles, rules, and regulations, and have reflected convergent 

expectations of bordering states. In the same vein, the rights and interests are taken into 

account through participation in these organizations/agreements, and the self-interest of 

states also is pursued and achieved.  

 

What is more, in the operative process, scientific knowledge is of great necessity to 

overcome transboundary fishery and marine environment disputes. For instance, the 

International Commission for the Scientific Exploration of the Mediterranean Sea 

consists of “a network of several thousand marine researchers” who adopt scientific 

tools to observe and protect the Mediterranean Sea. In the international and regional 

organizations referred to previously, scientific knowledge relating to fishery and marine 
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environment is not absent either. These organizations also contribute to the 

establishment and consolidation of the Mediterranean multivariate regime, in response 

to transboundary issues in which third States may be involved on account of unresolved 

bilateral delimitation disputes in this region. In brief, international and regional legal 

instruments contain rules, norms, and regulations for the operation of international and 

regional organizations in the fields of fisheries and marine environment. These legal 

instruments and organizations have led to the establishment of power-based and self-

interest–based regimes. The epistemic community built up by a network of marine 

researchers represents the establishment of knowledge-based regime. Therefore, there is 

a multivariate maritime regime in the Mediterranean Sea.  

 

4.3.2 A multivariate maritime regime in the North Sea and the Baltic Sea 

 

The North Sea is characterized as a semi-enclosed sea in Northern Europe that is 

bordered by eight countries.
629

 Clearly, regional established maritime boundaries 

facilitate the distribution of maritime jurisdiction and rights and interests claimed by 

multiple countries in the North Sea. Moreover, these lay the groundwork for regional 

cooperation as required by a multivariate regime formation. First, with respect to the 

distribution of power and pursuit of self-interest, all North Sea countries equally fulfill 

the obligation to cooperate under Part IX of UNCLOS. Chris Whomersley spells out, 

“States surrounding an enclosed or semi-enclosed sea should be influenced by the 

exhortation to cooperate in the manner in which they exercise their rights and duties 

under the LOSC.”
630

 IMO’s MARPOL serves to prevent the North Sea from vessel-

produced pollution that may potentially cross national boundaries. Besides, all 

bordering States as parties to UNCLOS are subject to Part V regarding the EEZ as well 

as the Implementation Agreement in 1995 in the management of living resources, 

including fisheries, and Part XII concerning protecting and preserving marine 

environment. Regionally, all countries except Norway are member states of the EU and 

confirm to the EU’s CFP. For the purpose of policy coordination, Norway and the EU 

ascribed to reach a Framework Agreement in 1980 in which “the fisheries opportunism 

available to two sides are decided”, as described by Chris Whomersley.
631
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In addition, Ronan Long specifies some international or regional multilateral treaties to 

which the North Sea’s bordering states are parties. Specifically, they are as follows: the 

Convention for the Protection of the Marine Environment of the North-East Atlantic 

(OSPAR); the Convention on Future Multilateral Co-Operation in North-East Atlantic 

in 1980, which “provides for regional coordination and cooperation in the conservation 

and optimum utilization of fishery resources in the Convention Area”; the International 

Convention for the Conservation of Atlantic Tunas (ICCAT) in 1966; the Agreement on 

the Conservation of Small Cetaceans of the Baltic and North Seas (ASCOBANS); the 

Convention of Salmon in the North Atlantic Ocean in 1982; etc.
632

 Nevertheless, there 

some inconsistencies between the EU and Norway on the preservation and protection of 

marine mammals, which still require further policy coordination and cooperation.
633

 In 

accordance with some conventions, regional states consent to establish international or 

regional institutions to promote cross-border marine environment cooperation, such as 

the North Sea Commission of Conference of Peripheral Maritime Regions, the OSPAR 

Commission, the North East Atlantic Fisheries Commission, the North Atlantic Marine 

Mammal Commission, etc. Inside those organizations, the scientific community 

becomes an essential element that contributes to relevant knowledge in the field as well 

as policy-making and recommendations. The North Sea, compared with other 

undelimited semi-enclosed seas, has settled trilateral or quadrilateral maritime 

boundaries, reducing the material difficulty for cross-border cooperation. Institutional 

settings lead to power distribution and interests convergence; norms and principles 

regulate state behavior; scientific knowledge from academic communities supports the 

operation of preservation and protection of marine living resources and environment. In 

brief, three aspects can verify the application of a multivariate regime theory in the 

North Sea. 

 

The Baltic Sea is a semi-enclosed sea surrounded by ten countries and it has been 

disputed for a long time and has experienced several stages of maritime delimitation. 

Similar to the North Sea, the Baltic Sea currently has several tripoints, which confines 

the maritime jurisdiction of littoral states.
634

 Nevertheless, this region still faces 

transboundary marine pollution and fishery management, particularly on straddling 
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fisheries and other living marine resources migrating between EEZs of various states. 

This poses challenges to the exercise of maritime power among different states. In the 

delimitation process by negotiation, a multivariate regime for Baltic Sea cooperation 

has gradually been formed. In the first place, like previous marginal seas, it is contended 

that Part V regarding the EEZ, Part VII concerning high seas, Part IV relating to the 

cooperation of semi-enclosed seas, and Part XII, as well as the Implementation 

Agreement under UNCLOS, are applicable. The Convention has generally stipulated 

the exercise of rights and compliance of obligations. IMO’s MARPOL regulates vessel-

produced pollution in the Baltic Sea where such pollution may potentially flow across 

national boundaries. Regionally, the Helsinki Convention on the Protection of the 

Marine Environment in the Baltic Sea Area in 1992 (Helsinki Convention) was a 

fundamental multilateral treaty to deal with land-based and transboundary marine 

pollution. Some Baltic countries are member states of the EU and comply with the EU 

Strategy for the Baltic Region (EUSBSR) in 2009 and the EU Marine Strategy 

Framework Directive.
635

 Stefan Gänzle and Jörg Mirtl observe that “the Strategy started 

with academic expertise and stakeholder participation through an open consultation 

procedure, and subnational entities have been involved since the beginning”.
636

 In 

addition, some bordering states are members of the OSPAR Convention, the 

ASCOBANS as regional instruments. Given the presence of straddling stocks migrating 

between the EEZs of the two parties and associated and dependent stocks, the EU and 

Russia have reached an agreement on the cooperation of fisheries and the conservation 

of the living marine resources in the Baltic Sea.
637

 Furthermore, “an effective 

conservation and sustainable exploitation of these stocks can therefore only be achieved 

through cooperation between the parties in fisheries management as well as through 

control and enforcement”.
638

 

 

In line with the Helsinki Convention, the Baltic Marine Environment Protection 

Commission (HELCOM) was established. Its function is to provide environmental 

policy-making, to collect data on the Baltic Sea marine environment for the decision-

making process, to develop recommendations from HELCOM and other international 

organizations, to supervise the operation of HELCOM’s operations, and to coordinate 
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potential conflicts emerging from clashes of interests among HELCOM’s member 

states.
639

 As Kenrik Ringbom and Marko Joas have highlighted, “a large number of 

organizations and net-works of different degrees of formality have been established to 

engage in the well-being of the Baltic Sea”.
640

 For example, UNEP and OSPAR 

Commission are partners with HELCOM and work together to address transboundary 

qualms regarding the regional marine environment. Accordingly, the setting of 

international or regional institutions and the creation of norms and principles represent 

the distribution of power and pursuit of convergent self-interests.
641

 Furthermore, 

epistemic communities are positively involved in the Baltic region. The BONUS 

projects are carried out by academic research groups to produce “knowledge to support 

development and implementation of regulations, policies and management practices 

specifically tailored for the Baltic Sea region”.
642

 The International Council for the 

Exploration of the Sea (ICES), consisting of scientists who collaborate with HELCOM, 

contributes to the preservation and protection of the marine environment and living 

resources, including fisheries, in this region.
643

 Therefore, knowledge remains quite 

important in such a multivariate regime model in the Baltic Sea.     

 

In brief, in the North Sea and the Baltic Sea, international and regional conventions on 

two seas have fully constructed basic rules and norms to be followed by bordering 

States. The function of international and regional organizations asks States involved to 

take collective actions to pay due regard to commonly shared maritime interests in the 

region. These frameworks have presented a picture of the establishment of power-based 

and self-interest–based regime formations. It should be observed that working groups 

and specific scientific or expert committees in North–Sea related organizations as well 

as the BONUS and ICES in the Baltic Sea have demonstrated that epistemic 

communities have formed a working network and strengthened their capability. So, it is 

reasonable to argue that the knowledge-based model has been formulated. Thus, it is 

argued that a multivariate maritime regime has been set up in the North Sea and the 

Baltic Sea.   
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4.3.3 A multivariate maritime regime in the East African Ocean: AUBP as a 

sample 

 

The AUBP is a project designed for “planning to establish regional funds to finance 

cross-border cooperation projects, and has prepared a convention on cross-border 

cooperation that is under consideration by the relevant African Union organs”.
 644

 It is 

affiliated with the Peace and Security Department of the Commission of the and is 

financially supported by the Regional Economic Communities of the African Union 

(AU). Within the program, “local stakeholders are the primary drivers and key player of 

cross-border cooperation”. The AUBP considers that “boundary making and 

maintenance are cooperative undertakings that require various stakeholders to work 

together”; therefore, those participants are “forging partnerships of locals, states and 

international partners”.
645

 Just as Martin Pratt observes, the Comoros-Mozambique-

Tanzania Agreement and the Comoros-Seychelles-Tanzania Agreement “highlight the 

cooperation between the parties during parallel bilateral negotiations within the 

framework of the AUBP”.
646

 One could argue this program creates a multivariate 

regime in the East African Ocean from the following aspects. 

 

African States agree to execute the AUBP under the guidance of the AU. The AUBP 

collaborates with States to “undertake and pursue bilateral negotiations on all issues 

relating to the delimitation” and provide “necessary resources and expertise needed to 

delimit, demarcate and manage their boundaries”.
647

 The AUBP places an emphasis on 

the peaceful settlement of boundary disputes instead of armed conflicts and constrains 

the use of force to which some powerfully regional states may resort. It is asserted that 

an inherently subtle balance of power does exist in the system, and it demonstrates the 

distribution of power. What is more, political and legal instruments in the AUBP have 

been passed to manage the issue of border delimitation, including Resolution 

CM/Res.1069 (XLIV) on peace and security in Africa, the Memorandum of 

Understanding on Security, Stability, Development and Cooperation in Africa, and the 

Decision of the 8th Ordinary Session of Heads of State and Government of the African 

Union.
648

 These documents serve to regulate state behavior and converge on common 

interests in the delimitation of land and maritime boundaries as a result, which leads to 

the attainment of a commonly accepted maritime boundary agreement. Each state within 

this regime has its own interest in the border delimitation and management, but it seems 
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that all formal and informal actors work collaboratively to carry out the delimitation 

process. Establishing a common goal of demarcating maritime boundaries peacefully 

and stably demonstrates the accepted convergence of states’ self-interest. Although 

initially bilateral agreements were reached, the final conclusion of tripoint agreements 

was reached by three States in the context of the AUBP. Last but not least, the AUBP 

has decided to set up a database for a pool of experts on border issues, calling for 

experienced border experts to provide the AU member states with knowledge 

support.
649

 Gbenga Oduntan suggests that “this at the very least should involve the 

addition of boundary specialists to its pool of experts”.
650

 Therefore, a knowledge-based 

regime is rooted in the AUBP. To conclude in brief, the AUBP may indicate a 

multivariate regime to deal with rights and interests of third States in a multistate-

disputed marine area, since the establishment of a collaborative regime may facilitate 

the settlement of overlapping maritime zones among more than two States.  

 

Overall, those countries in the East African Ocean which join in the AUBP comply with 

a series of documents from the AU and they are requested to seek peaceful and stable 

ways to reach maritime boundaries. Through negotiations and consultations they finally 

demarcated clear boundaries and defined their jurisdictional scope with corresponding 

rights and obligations. Compared with other areas listed in this chapter, power 

distribution and the scope of pursuing self-interest are explicitly seen; thus, the power-

based and self-interest–based regime models are established. The growing pool of 

boundary experts constitutes the main driving force of formulating the knowledge-based 

regime formation. As a result, the current framework of the East African Ocean also 

represents a multivariate maritime regime.  

 

4.3.4 A multivariate maritime regime in the Caribbean Sea  
 

The Caribbean Sea is a semi-enclosed sea in the Central America region and 

“geographically and geopolitically diverse”, as indicated by David Freestone and Clive 

Schofield. Multiple states, in line with UNCLOS, claim their respective EEZs and CSs. 

For one thing, the Caribbean countries have gone through a series of territorial and 

maritime delimitation cases before international courts and tribunals; for another, there 

is a substantial number of maritime boundary agreements which have been signed 

among bordering states. Notwithstanding, it should be pointed out that, in the third 

chapter, the Nicaragua v. Colombia case and the Costa Rica v. Nicaragua case may 

intrude into the maritime rights and interests of third States. Notably, the pending case 
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between Nicaragua and Colombia regarding the CS beyond 200 NM reflected their 

disagreement “on the existence of any extended CS in the Caribbean and on the nature 

and content of the rules governing the entitlements of coastal states to an extended 

continental shelf”, as enunciated by Virginie Tassin.
651

 If the judgment were issued, the 

ICJ would possibly affect the rights and interests of third States as well. Conflicts on 

sovereign rights and jurisdiction may prompt states to exert their competence in the 

overlapping maritime zones regarding living resources and non-living resources, the 

preservation and protection of the marine environment, and maritime enforcement 

activities. The Caribbean Sea has gradually formulated a multivariate regime to address 

such an emerging issue.  

 

First, international and regional instruments, either legally binding or nonbinding, are 

entered into to regulate and to shape state behavior when addressing transboundary 

maritime disputes relating to living resources, including fisheries and the marine 

environment. Specific provisions of UNCLOS require Caribbean States to behave 

lawfully.
652

 However, as one of coastal states, Colombia is not a member of UNCLOS 

and may produce some policy coordination problems when other states implement 

UNCLOS. MARPOL of IMO is applicable to address vessel-sourced pollution in this 

region. In particular, the Wider Caribbean Region constitutes “a special area under the 

requirements of MARPOL Annex V Regulations for the Prevention of Pollution by 

Garbage from Ships”.
653

 With regard to the CBD, some states only ratify it, while some 

accede to it, indicating the possible difficulty of convention compliance. In terms of 

fishery agreements, the ICCAT covers the Caribbean Sea. Regionally, the 1983 

Cartagena Convention for the Protection and Development of the Marine Environment 

in the Wider Caribbean Region and its Protocols are legal agreements to protect the 

Caribbean Sea, including managing transboundary marine environment issues.
654

 The 

Agreement Establishing the Caribbean Regional Fisheries Mechanism (CRFM) purports 

to regulate regional fishing conducts of some states in the region, excluding Nicaragua, 

Colombia, and Costa Rica.
655
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Second, international and regional organizations have been built up to reduce 

institutional barriers for bordering states to settle cross-border disputes arising out of 

implicit national maritime boundaries. On the international plane, the ICCAT is a 

regional fishing framework that only concerns tuna.
656

 As one of global regional seas 

programs, in collaboration with Caribbean Sea states, UNEP develops the Caribbean 

Sea Programme, including marine pollution, MPAs and wildlife, and communication, as 

well as education.
657

 From a regional perspective, there are at least three important 

institutions that accommodate different maritime rights and interests of bordering states 

in search of maritime cooperation. CRFM, based on the CRFM Agreement, was 

established “to promote and facilitate the responsible utilization of the region’s fisheries 

and other aquatic resources”. It may help contracting parties reach a commonly 

accepted arrangement on the utilization of fisheries by interstate or institutional 

negotiations, even in a multistate-disputed marine area.
658

 A second organization is the 

Caribbean Sea Commission (CSC), affiliated with the Association of Caribbean States, 

which “aims to promote the cooperation and coordination of actions related to the 

Sustainability of the Caribbean Sea”.
659

 Coordinating and cooperative projects cover the 

cross-border management of living resources, including fisheries, as well as 

transboundary marine environment protection and preservation. 

 

Last but not least, epistemic communities actively participate in this region and provide 

professional knowledge to policy-makers in international or regional institutions or 

domestic governments. ICCAT is supported by a Standing Working Group on Dialogue 

between Fisheries Scientists and Managers. CRFM encourages the participation of 

various epistemic actors specifically from “Fisher Folk Organisations, private fishing 

companies, regional bodies and institutions and regional organisations whose work in 

the area of fisheries, non-governmental organizations whose work in the area of 

fisheries”.
660

 The CSC also has a  Scientific and Technical Sub-Commission that 

provides scientific and technical support.
661

 Such scientific groups make their own 

contributions to dealing with regional marine problems by negotiation and consultation 
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via forgoing intergovernmental or non-governmental channels. In brief, in spite of the 

presence of unresolved maritime boundaries, one could argue that a multivariate model 

of regime formation has been established and assists neighboring states to tackle 

transboundary marine issues in the Caribbean Sea.  

 

To briefly summarize, a series of international or regional agreements and the operation 

of international and regional organizations have been devised to govern the entire 

Caribbean Sea. The existing rules, norms, and laws that are mandatory or nonbinding 

for contracting States to obey, as well as the institutions that regulate States’ behavior, 

reflect the establishment of power-based and interest-based regime settings. Affiliated 

with some international or regional organs, scholars in varying disciplines, private firms, 

non-governmental organizations, etc., join specific committees or branch departments 

and utilize their professional knowledge to provide expertise and policy 

recommendations for decision-makers from different regional States. It is therefore 

stated that the knowledge-based regime formation is built up. Furthermore, a 

multivariate maritime regime in the Caribbean Sea has been present and workable.  

 

4.3.5 A multivariate maritime regime in the Arctic and Antarctic 
 

The Arctic is a polar region in which the Arctic Ocean constitutes a semi-enclosed sea 

and has increasingly changed the region and the global from climatical, ecological, 

environmental and other perspectives.
662

 To be observed, the task of delimiting 

maritime boundaries among bordering States in the Arctic Ocean has not been 

completely fulfilled. Norway and Russia set up a maritime boundary in the Barents Sea 

in 2010, while Canada and the US have not yet demarcated their boundary line in the 

Beaufort Sea.
663

 In light of submissions of Arctic coastal States to the CLCS, the 

delimitation of CS beyond 200 NM has posed new challenges for coastal states to deal 

with maritime jurisdictional conflicts. Notwithstanding, a multivariate model of regime 

formation has achieved some progress in ameliorating the settlement of transboundary 

maritime issues and in accommodating the rights and interests of third States when two 

disputing parties are undergoing a dispute settlement process.  

 

To analyze the distribution of power and convergent expectations on the pursuit of self-

interests, coastal states delegate some power to international or regional organizations, 
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in compliance with international and regional agreements, for the purpose of promoting 

cooperation in the management of transboundary maritime conflicts, including the 

utilization and preservation of living resources, including fisheries, the exploration and 

exploitation of non-living resources, including oil and gas, and the preservation and 

protection of the marine environment, including preventing transboundary vessel-

resourced and offshore drilling pollution. More specifically, UNCLOS relevant 

provisions, IMO’s Polar Code, and MARPOL require bordering states to address 

relevant problems in their own jurisdictional zones.
664

 Given disputes relating to 

transboundary fishery and marine environment pollution involving third States cannot 

be resolved instantly, cooperation is required by such international conventions. In 2018, 

in order to combat unregulated fishing activities in the Arctic, nine Arctic and non-

Arctic countries, and the EU signed the Agreement to Prevent Unregulated High Seas 

Fisheries in the Central Arctic Ocean.
665

 Regionally, bordering states in the Arctic have 

set up the Arctic Council as a regional regulatory body to address issues concerning 

environment, climate, biodiversity, and the Arctic Ocean. The Arctic Council has 

passed a series of legal instruments binding member states to pay due regard to them 

and to settle regional common concerns. Some prominent agreements are the 

Agreement on Enhancing International Arctic Scientific Cooperation in 2017, the 

Agreement on Cooperation on Marine Oil Pollution Preparedness and Response in the 

Arctic in 2013, and the Agreement on Cooperation on Aeronautical and Maritime 

Search and Rescue in the Arctic in 2011.
666

 These agreements deal with the rights and 

interests of coastal states in their respective zones, while stipulating cooperation on 

transboundary issues, such as organizing and conducting monitoring of transboundary 

oil pollution. Moreover, epideictic communities are also actively participating in those 

organizations; the implementation of the 2017 Agreement on Enhancing International 

Arctic Scientific Cooperation requires the participation of scientists. The International 

Arctic Science Committee is non-governmental organization promoting cooperation in 

all aspects of the Arctic for the purpose of providing objective advice on Arctic science 

to policy-makers.
667

 Accordingly, knowledge-based elements are ostensibly seen in the 

Arctic governance regime. In a general sense, a multivariate model of regime formation 

flows from collective efforts among costal states and the international community. 
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Constraints on State behavior relating to the exercise of states’ maritime power in the 

Arctic indeed imposes limitations on big powers, like US and Russia, as far as 

domination in the region. A series of agreements made by the Arctic Council serve to 

accumulate regional common interests, converging on self-interest from coastal states. 

Additionally, due regard to common interests facilitates conflicting parties in taking the 

rights and interests shared by third States into account. Furthermore, epideictic 

communities in the service of scientific knowledge to understand the Arctic from 

different aspects can influence the policy-making process and to some degree contain 

the empowerment of coastal states. To briefly conclude, one can argue the Arctic region 

has a multivariate regime to deal with the different rights and interests of costal states 

and is gradually developing.  

 

Some attention may also be drawn to the Antarctic region, since it is also an area that 

abuts several states in the southern hemisphere. Unlike previous cases, the Antarctic 

region consists of the continent of Antarctica and some sea at the periphery. 

Nevertheless, there are still disputes relating to maritime delimitation around the 

Antarctic region. For instance, since New Zealand filed a submission to the CLCS 

concerning the outer limits of the CS beyond 200 NM,
668

 both Japan and the 

Netherlands sent notes verbales to the CLCS in order to showcase their concerns over it. 

Japan and the Netherlands are parties to the Antarctic Treaty, asserting that “the balance 

of rights and obligations in the Antarctic Treaty should not be affected in any way” by 

New Zealand’s submission to the CLCS.
669

 At this point in time, Japan and the 

Netherlands do not geographically abut New Zealand and the Antarctic, which 

demonstrates that although they are not directly affected in the delimitation, they still 

consider that they  have some interests there. In spite of potential disputes concerning 

CS beyond 200 NM, Karen Scott indicates that “the Antarctic and Southern Ocean 

region has been at the forefront” of developing “global commons distribution via the 
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concept of heritage of mankind”, highlighting the convergence of expectations from 

different states as common interests.
670

 Among the multilateral treaties that are 

applicable in this region, the Antarctic Treaty (AT) in 1959 constitutes the most 

influential one that has been accepted by many other non-Antarctic countries.
671

 As 

commented by Nengye Liu and Cassandra Brooks, the AT and associated international 

conventions constitute the Antarctic Treaty System (ATS)  that “is an extensive and 

continually evolving regime that governs Antarctic and Southern Ocean”.
672

 Notably, 

Shirley Scott points out that the provision relating to territoriality of Antarctica 

constrains the ability of any states in the international community to exclusively control 

Antarctica, especially the U.S.
673

 Apart from that, specific provisions of UNCLOS, 

IMO’s Polar Code, and MARPOL have stipulated the rights and interests of coastal 

states and demanded cooperation in dealing with cross-border issues commonly faced 

by regional states in the marginal sea adjacent to the Antarctica. The distribution of 

power has some clues to be found in the ATS.  

 

With regard to international and regional organizations, IMO provides 

recommendations to address transboundary pollution from vessels and offshore drilling 

activities. The Secretariat of the Antarctic Treaty is responsible for implementing the 

ATS via coordination and collaboration between bordering and non-geographic states. 

The Commission for the Conservation of Antarctic Marine Living Resources 

(CCAMLR) adopts an ecosystem management approach, without a special emphasis on 

the role of boundary in the determination of jurisdictional scope or the power 

prevalence of any state. Relevant organizations and instruments ensured all participating 

states will focus on the commonality of their self-interests. What is more, in the 

CCAMLR there is a Scientific Committee that provides information and advice on 

scientific issues of the Antarctic for policy-makers. In the ATS, the Antarctic Treaty 

Consultative Meeting consists of representatives of invited experts from the Antarctic 

and Southern Ocean Coalition and the International Association of Antarctica Tour 

Operators. Accordingly, knowledge-based character in the Antarctic multivariate regime 

can be found as well.  
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In brief, polar regions have formed treaty systems, including international and regional 

agreements, that have been followed by coastal and non-coastal States. Littoral States 

have participated in specific organizations that are responsible for comprehensive 

governance over two regions and enhance coordination with nongeographic countries. 

States power has been delegated, while distinct pursuit of self-interest from littoral and 

nongeographic countries has been safeguarded. It is stated that power-based and 

interest-based regimes have been set up. What is more, epistemic communities make 

their voices heard with the support of branch departments or committees on science or 

non-governmental organizations relating to the marine environment. Capacity building 

has been consolidated by coordinating actions from scientists, ecologists, and other 

experts in the polar regions. Accordingly, a multivariate maritime regime has been 

constructed.   

 

The third section of the present chapter has introduced the application of a multivariate 

regime in some regional seas and the Antarctic and Southern Ocean. The establishment 

of a multivariate marine regime in the cases above does not exclude the existence of 

maritime boundary disputes. The presence of third States can be taken into account 

when there is the convergence of common interests of bordering countries in the region 

where some states are still in dispute regarding maritime jurisdiction. Such prejudice 

upon the rights and interests of third States can be remitted, since a multivariate 

maritime regime may properly assist in distributing the power of neighboring states, 

regulating state behavior, satisfying state self-interest, and providing knowledge support 

in the identification of certain common interests.  

4.4 Conclusion 

The two previous chapters intended to showcase some deficiencies in protecting the 

rights and interests of third States by legal means in a disputed marine area with more 

than two states involved. Such a research finding leads to another question: If the law 

cannot adequately resolve these problems, is it possible to jump out of legal thinking 

and seek potential methods in other disciplines? Supported by the international relations 

scholarship, one posits that regime theory assists to minimize the potential prejudice 

third States encounter due to its inclusiveness and convergence on common interests 

and rights. It is asserted that regime theory is not a separate theory which can have a life 

on its own. The mainstream international relations theories of realism, liberalism, and 

constructivism have their own interpretations of the role of regime under specific 

circumstances. As a consequence, this chapter analyzed realist regime theory, liberalist 

regime theory, and constructivist regime theory, respectively. The three different 

theories, as elaborated above, present three different models, that is, a power-based 
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model, an interest-based model, and a knowledge-based model. Each model has its 

dominant factor which determines the formation, change, and effectiveness of regimes. 

Notwithstanding, every model in the context of three international relations theories has 

its disadvantages, since each regime formation only relies on a single factor.  

 

In contrast with previous regime settings, so as to overcome the imbalance of overly 

emphasizing the dominance of one factor, a multivariate regime model contains not 

only basic casual variables, including power and interest, but also other elements, 

including knowledge. When noticing the presence of third States in a multistate-

disputed marine area, one can argue that a multivariate maritime regime should be 

applied, and the third section has carried out a detailed case study on the application of 

such a multivariate regime. A multivariate maritime regime has some basic 

characteristics: First, international and regional organizations assist adjacent states in 

distributing their power, in terms of stipulated rules, norms, and regulations. Second, 

international and regional agreements representing norms and principles mirrored by a 

specific regime focus on commonalities shared by regional states, with references to 

their self-interest. Such arrangements demonstrate a publicly accepted convergence on 

each state’s self-interest. The need for regional agreements proves the necessity of 

considering varying regional contexts. Third, epistemic communities also devote 

professional knowledge, particularly scientific knowledge, to submitting advice and 

recommendations for policy-makers of regional stakeholders and influencing the 

decision-making processes. Thus, it is argued that a multivariate maritime regime can 

supplement the deficiencies of international law in a multistate-disputed marine zone.  

 

The next two chapters will discuss two specific cases in the East Asia region, including 

NEA and the SCS, where a multivariate maritime regime has not been completely 

established. On the one hand, institutional and conventional arrangements of fisheries in 

some trilateral undelimited areas are far from being set up, and transboundary 

management mechanisms are urgently needed. Regional environmental agreements and 

institutions are inadequate in responding to transboundary marine environmental 

concerns. Accordingly, the power-based and interest-based regime formations have not 

yet been formulated. With regard to the capacity building of epistemic communities, 

sporadic and loose organizations are frequently seen and a stronger integration is 

demanded. On the other hand, in the SCS, the power-based and self-interested regime 

models are partially set up, given bordering States have launched some transnational 

cooperation mechanisms on fisheries and marine environmental protection. Nonetheless, 

the overall ability of the regional institution-designing and norm-making that are 

required by power distribution and the pursuit of self-interest remains inadequate across 
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the region. Moreover, less attention has been drawn to the knowledge-based regime 

model and the role of epistemic communities in the SCS. In order to soften maritime 

tensions among bordering states given the presence of judicial qualms via maritime 

delimitation, it is claimed in two chapters below that a multivariate maritime regime in 

both regions should be implemented further.   
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Chapter 5 

The Presence of Third States in the Maritime Dispute Settlement 

of Northeast Asian Seas and the Application of the Multivariate 

Regime Theory 

 

5.1 Introduction 

The second and third chapters concluded that international law cannot fully settle the 

presence of third States in maritime dispute settlement, particularly in international 

maritime boundary delimitation. The fourth chapter has argued that the establishment of 

a multivariate maritime regime may assist littoral states to take the rights and interests 

of third states into account by focusing on common interests shared by regional 

stakeholders, filling in the loophole recognized under the legal means. It also indicates 

that in some semi-enclosed seas across the globe in which maritime boundary disputes 

are pending, a multivariate maritime regime has been set up to offset legal deficiencies. 

In the semi-enclosed seas of the East Asia region, a preliminary analysis points out that 

some elements of a multivariate regime formation are visible but incomplete and have 

to be further established to ensure the protection and preservation of third States in the 

maritime dispute settlement of relevant contested zones. 

 

The fifth chapter will focus on how the presence of third States influences maritime 

delimitation in the Northeast Asia semi-enclosed seas, which includes the ECS, the 

Yellow Sea/West Sea, and the Sea of Japan/East Sea. Three contested maritime zones 

are the subject of disputes concerning territorial sovereignty and sovereign rights. It is 

known that the issue of sovereignty lays the foundation for settling maritime boundary 

disputes. In NEA, disputes relating to the Diaoyu/Senkaku Islands and Dokdo/Takesima 

Island really impede China, Japan, North Korea, and South Korea from delimiting parts 

of their respective maritime boundaries.
 
In accordance with the UNCLOS, coastal States 

have passed domestic laws to claim TS, CS, and EEZ, which as a result has generated 

overlapping maritime entitlements among them. To be noted, more than two States are 

present in the multistate-disputed marine zones, which complicates the delimitation task 

before them. In other words, the presence of third States becomes a factor to be 

considered, specifically China-North Korea-South Korea in the Yellow Sea/West Sea, 

China-South Korea-Japan in the ECS, and North Korea-South Korea-Japan-Russia in 

the Sea of Japan/East Sea.  
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There will be four sections in this chapter; they will examine the presence of third States 

in the delimitation of NEA’s contested maritime zones. The first will discuss how to 

delimit maritime boundaries in NEA’s waters and the role of third States in the 

delimitation process. Given the application of delimitation methodology under 

international law, this chapter states that protection afforded to third states is insufficient. 

The second part demonstrates how a multivariate regime theory may help protect the 

rights and interests of third States in spite of pending interstate delimitations. Based on 

the application of multivariate regime theory, the third section will identify some 

existing but neglected elements of maritime regime building in NEA, and it will provide 

recommendations to strengthen the development of a multivariate maritime regime, in 

order to accommodate the rights and interests of disputing States and third States in 

multistate-disputed marine zones. The fourth section will give some concluding remarks 

on the application of a multivariate maritime regime in NEA’s contested semi-enclosed 

seas. 

5.2 The presence of third States in the delimitation of NEA’s contested maritime 

zones  

On account of unsettled maritime boundaries in three contested maritime areas, 

resource-oriented conflicts hang over coastal States. China and South Korea as well as 

Japan and South Korea have always had longstanding clashes regarding the regulation 

of fishing activities in the Yellow Sea/West Sea and the ECS. Even though bilateral 

fishery agreements among China, South Korea, and Japan have been reached and are 

regarded as provisional arrangements before maritime delimitation is to be effected, in 

practice encounters between fishermen and coast guards from three states cannot be 

completely avoided.
674

 China has always been constantly against the Japan-South Korea 

Joint Development Agreement and Fishery Agreement, claiming that Chinese 

sovereignty and sovereign rights have been prejudiced as a third State.
675

 Japan and 

South Korea also have conflicts about fisheries near the disputed Dokdo/Takeshima.
676
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On the other hand, China and Japan also collude on the exploration and exploitation of 

the Chunxiao oil and gas field in spite of reaching principled consensus on ECS issue.
677

 

 

Uncertainties surrounding the sharing of living and non-living resources in NEA’s 

waters are attributed to undemarcated maritime boundaries. This section will examine 

the challenges of dealing with the rights and interests of third States from the 

perspective of the delimitation methodology in three contested maritime zones of this 

region, pointing out the deficiency of legal means to protect the rights and interests of 

third States.  

 

5.2.1 The presence of third States in the delimitation of the Yellow Sea/West Sea 

 

So as to deal with the presence of third States, a series of legal challenges have been 

posed in the delimitation process of the Yellow Sea/West Sea.
678

 Notably, China, South 

Korea, and Japan respectively signed bilateral fishery agreements which cover the 

Yellow Sea/West Sea and ECS but do not completely cover all of them.
679

 Meanwhile, 

organizations from Taiwan and Japan in 2013 concluded the fisheries agreement around 

Diaoyu Dao/Senkaku Islands.
680

 This agreement was opposed by China, mainly due to 

its concern regarding Japan’s potential noncompliance with the “One-China Policy”.
681

 

Nevertheless, as provisional arrangements, bilateral fishery zones should not have an 

impact on the final maritime delimitation, according to Article 74(3). The role of third 

States will be discussed on the basis of different possible assumptions or hypotheses 

with regard to the demarcation process.     

 

The eastern boundary of the China-South Korea fishery agreement is the longitude 

124°30′E and lies to the west of an equidistant point defined by the North Korea 

(36°50′45′′N 124°32′30′′E).
682

 So, it can be seen that the eastern limit of the provisional 

zone in the China-South Korea Agreement deliberately avoids intersecting with 

unilateral line delimited by North Korea.
683

 It is revealed that the North Korea’s 
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proposition amounted to rejecting the legality of the Northern Limit Line (NLL) and 

was continuously opposed by South Korea.
684

 Nonetheless, China remained silent, since 

it is more likely that China will maintain its friendly relationship with the North Korea 

and decide not to challenge that line.
685

 Predictably, one would presume that the China-

South Korea single delimitation line in the EEZ and CS may comply with the non-

encroachment upon the rights and interests of third States by leaving that controversial 

equidistance line aside. Victor Prescott and Clive Schofield suggest that China can 

“delimit the boundaries with the two Koreas excluding the section which involves the 

Northwest islands”.
686

 Alternatively, “China could agree on a boundary with South 

Korea as far as the northern point and insert in the treaty a statement that the northern 

section of the boundary is defined without prejudice to any claims which a third State 

might make”.
687

 As a consequence, the China-South Korea boundary may not be 

completely demarcated and may stop before it meets the hypothetical trijunction made 

by crossing the China-North Korea boundary.  

 

Compared with the China-South Korea potential maritime boundary, the South Korea-

North Korea maritime boundary seems to be more uncertain with regard to the historical 

and political complexity of the Korean Peninsula. Although North Korea’s equidistance 

line claim was announced earlier than China-South Korea’s fishery agreement, that line 

ended in front of the limit of that provisional fishery zone. There may be a hypothetical 

trijunction (38°16′N 123°36′E) among China, South Korea, and the North Korea, based 

on the South Korea or  North Korea’s claimed maritime border. Nonetheless, in light of 

previous analysis, the final boundary between North Korea and South Korea is 

presumed not to reach that far but instead to fall short of meeting China at that tripoint. 

Hence, no interests and rights of China may be affected. To sum up, it is pointed out 

that in the delimitation process of the Yellow Sea/West Sea, the China- South Korea 

maritime boundary and North Korea-South Korea maritime boundary may fall short of 
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the China-South Korea-North Korea hypothetical trijunction; consequently, a small 

portion of trilateral region may be formulated.  

5.2.2 The presence of third States in the delimitation of the ECS 

In the ECS, Robert Beckman and Tara Davenport observe that “it would be necessary 

for the three NEA States to agree on a trijunction where all the boundaries meet, or else 

there may be an area that is not delimited”.
688

 However, due to the presence of third 

States, two scholars consider it hardly possible to carry out trilateral maritime 

delimitation, since “negotiations on boundaries in the East China Sea have been 

exclusively bilateral and there has been no consideration of the need to consider the 

claims of the relevant third party”.
689

 Until now there has only been the CS boundary 

between Japan and South Korea in 1974. Nonetheless, this chapter will explore whether 

legal means can address the rights and interests of third States in the ECS delimitation.  

 

5.2.2.1 The presence of third States in the delimitation of overlapping EEZs in the 

ECS  

 

To begin with, Victor Prescott and Clive Schofield estimated a tripoint which is 

equidistant from China, Japan, and South Korea. The latitude 30°40′N constitutes the 

northern boundary of the provisional measure zone and lies to the south of that 

approximate trijunction (36°46′12′′N 125°55′30′′E), and it does not extend further than 

that location. As a result, the boundary of the provisional measure zone on fisheries 

takes the presence of third States into account. Given the non-encroachment upon third 

States and that the boundaries of two provisional zones set up by the China-South Korea 

and China-Japan’s fishery agreements do not extend up to a hypothetic tripoint, it is 

suggested that the final maritime boundary line between China and Japan concerning 

the EEZ may stop before meeting with South Korea at that hypothetical trijunction. 

Concurrently, the final boundary between China and South Korea in the future may 

follow the same track and refrain from intersecting with Japan as the third State. The 

extension of two maritime boundaries may leave a trilateral area without implicating 

EEZs generated by both States. 

 

5.2.2.2 The presence of third States in the delimitation of overlapping CSs in the 

ECS  
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With regard to overlapping CSs among three States in the ECS, the scenario appears to 

become more intricate.
 690

 China and South Korea, in line with the natural prolongation 

of mainland territory rather than distance, have overlapping CSs within and beyond 200 

NM, whereas Japan merely acknowledges and requests the delimitation of overlapping 

CSs within 200 NM. Both China and South Korea claim their CS would extend up to 

the Okinawa Trough, which is closely adjacent to the Ryukyu Islands of Japan, and “the 

Okinawa Trough constitutes the boundary between the two countries’ continental 

shelves”, as asserted by Jianjun Gao.
691

 However, whether the Okinawa Trough 

constitutes an outer edge of the continental margin remains debatable.
692

 So, it is 

observed that two options may be discussed here. The first is that the Okinawa Trough 

does not constitute China and South Korea ’s extended CS. Alternatively, the Okinawa 

Trough constitutes a discontinuity in the natural prolongation of mainland territory of 

China and South Korea, and, Japan’s CS generated by the Okinawan Islands ended in 

the trough. 

 

5.2.2.2.1 If the Okinawa Trough were not the extended CS of China and South 

Korea  

 

Given that the Okinawa Trough is not defined as the extended CS of China and South 

Korea, the distance standard prevails over the natural prolongation of land territory. A 

small segment at the beginning of the Japan’s median line claim is not involved in 

China’s maximized 200-NM CS. Thus, overlapping CSs straddling the median line 

between South Korea and Japan can resort to purely bilateral delimitation in a very 

limited scope. That short maritime boundary can be regarded as the extension of the 

1974 CS boundary. So as to be precluded from prejudicing the rights and interests of 

China’s CS, it is better to leave the ending point of this short maritime boundary 

undecided and extend it at a certain angle until it reaches China’s CS. In addition, China 

and South Korea may delimit a small part of their whole maritime boundary. The 
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delimitation line may stop before a left hypothetical trijunction and draw an 

arrowheaded line at a certain azimuth until the rights and interests of Japan are affected. 

For another, if adopting Japan’s delimitation method, both countries can extend their 

boundary at a certain azimuth before arriving at a middle hypothetical trijunction, and 

this may not affect the rights and interests of Japan. In order to avoid affecting South 

Korea’s rights and interests, the China-Japan maritime boundary may draw an 

arrowheaded line in the northern direction at a certain azimuth before the point (a 

hypothetical trijunction) where the rights and interests of South Korea may be affected. 

In the southern part of the ECS, the status of the Diaoyu/Senkaku Islands may have no 

ramifications on the rights and interests of third States in the northern part of this 

maritime boundary.
693

     

 

5.2.2.2.2 If the Okinawa Trough were the extended CS of China and South Korea 

 

It is acknowledged that China is legally eligible to claim an extended CS beyond 200 

NM, in accordance with Article 76 of UNCLOS.
694

 Given the Okinawa Trough 

constitutes a discontinuity in maritime delimitation in the ECS, there will be an overlap 

between China’s CS beyond 200 NM and Japan’s “distance-based shelf”, as indicated 

by Tara Davenport.
695

 In the 1974 South Korea-Japan Joint Development Agreement, 

Choon-ho Park points out that almost the entire joint development zone “falls on the 

Japanese side of a hypothetical equidistant line” between Japan and the South Korea.
696

 

Jianjun Gao further highlights that “the shape of the joint development zone 

accommodated both countries’ delimitation arguments with the northwestern limit 

based on Japan’s claim and  northeastern and southeastern limits based on Korea’s 

claim”.
697

 However, as China claims its CS extends up to the Okinawa Trough as the 

boundary with Japan, China’s rights and interests as a third State are unavoidably 

prejudiced by the 1974 South Korea-Japan Joint Development Agreement.
698

 The 2008 

China-Japan Principled Consensus sets up a rectangular zone which straddles the 

median line argued by Japan in order to embark on the joint development of natural gas 

and oil in the northern part of the ECS. The northeastern limit of this zone is closely 

adjacent to the hypothetical China-Japan equidistant line but does not itself fall on that 

line. This indicates that the shape of the zone in the 2008 China-Japan Principled 

Consensus has taken the extent of the 1974 South Korea-Japan Joint Development 
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Agreement into consideration and established the area without intruding into the rights 

and interests of South Korea as a third State.  

 

When China and South Korea carry out delimitation within and beyond 200 NM on the 

basis of natural prolongation, the “equitable principle/relevant circumstances” may be 

applied. But since two States’ CSs largely overlap with each other as well as Japan’s 

200-NM CS, in order not to prejudice Japan’s rights and interests, it may be unclear 

how far the delimitation line may extend. As regards the delimitation of China and 

Japan or South Korea and Japan, because of the presence of third States, an overlap on 

the outer CS between China and South Korea makes it almost impossible to demarcate a 

line beyond 200 NM. As a result, such an impasse indeed prohibits three States from 

effecting maritime delimitation, and possible small segments in the whole maritime 

boundary cannot be helpful to demarcate most of the overlapping maritime entitlements 

in this region.  

 

5.2.3 The presence of third States in the delimitation of the Sea of Japan/East Sea 

 

In the Sea of Japan/East Sea, there are two maritime boundaries which have been 

negotiated by South Korea and Japan in 1974, and Russia and North Korea in 1986. 

Additionally, in 1999, South Korea and Japan agreed to establish a joint development 

zone on fisheries without changing their own stances on the sovereignty of 

Dokdo/Takeshima (37°14′N 131°52′E). In the process of delimitation via the 

equidistance/relevant circumstances approach, the presence of third States in the 

delimitation of the Sea of Japan/East Sea must be taken into account. Several 

hypothetical trijunctions or a presumed quadri-junction may exist. The legal status of 

Dokdo/Takeshima is not of no avail in addressing the rights and interests of third States. 

Jon M. Van Dyke observes that South Korea “has tended to argue that small 

uninhabited islets should not be able to generate EEZs and continental shelves”.
699

 By 

contrast, Japan “has tended to take the position that all islands and islets, no matter how 

small, should be able to generate extended maritime zones”.
700

 It is argued that the 

Dokdo/Takeshima may be given a partial effect rather than no effect at all in the 

delimitation process.
701

 Three scenarios can be offered as follows.  
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5.2.3.1 Dokdo/Takeshima is given partial effect when South Korea has 

sovereignty 

 

If one considers that sovereignty of Dokdo/Takeshima belongs to South Korea and the 

feature is only entitled to 12-NM TS. South Korea’s Dokdo/Takeshima and Japan’s 

Okinoshima (34°14′N 130°6′E) can be used as base points to construct a provisional 

equidistance line which becomes the final maritime boundary, since there are no 

relevant circumstances or disproportionality to adjust that line.
702

 With regard to the 

Russia-Japan maritime boundary, it is presumed that a provisional equidistance line can 

be set up and becomes a final maritime boundary on account of there being no relevant 

circumstances and disproportionality to adjust it.
703

 Accordingly, South Korea-Japan 

boundary may meet Japan-Russia’s maritime boundary in the vicinity of a point 

(39°49′N 133°54′E) as an approximately hypothetical tripoint among South Korea, 

Japan, and Russia.
704

 With regard to South Korea-North Korea maritime boundary, 

Dokdo/Takeshima can be used as a base point to construct a provisional equidistance 

line between two countries. Neither relevant circumstances nor the disproportionality 

test may require the adjustment of this provisional line. Such a line may thus be 

regarded as a presumed maritime boundary. Notably, North Korea-Russia boundary has 

encroached upon the rights and interests of South Korea and may be rendered void. 

Following a provisional equidistance line in which no relevant circumstances or 

disproportionate effects exist, the new North Korea-Russia boundary may meet the 

North Korea-South Korea boundary at the vicinity of a certain point (39°54′N 132°11′E) 

as an approximate tripoint among South Korea, Japan, and North Korea. Taking South 

Korea-North Korea-Russia and South Korea-Japan-Russia tripoints into account, there 

is a short line connecting two established equidistant points.
705

 Therefore, a potentially 

short maritime boundary between Russia and South Korea may be formed.  

  

5.2.3.2 Dokdo/Takeshima is given partial effect when Japan has sovereignty  

 

If Japan has sovereignty over Dokdo/Takeshima, in the same vein, a provisional 

equidistance line in which Ullung Do (37°30’N 133°11′E) and Dokdo/Takeshima are 

decided as base points can be constructed between Japan and South Korea.
706

 No 

relevant circumstances and disproportionate effects may make it unnecessary to adjust 
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that line; thus, a final maritime boundary can be demarcated.
707

 In addition, the North 

Korea-South Korea final maritime boundary can be delimited in the same way. 

Consequently, two equidistant lines may meet in the vicinity of a point (39°41′N 

132°33′E) as an approximate tripoint among the Republic of Korea, Japan, and North 

Korea. Moreover,  the North Korea-Russia boundary in 1986 may have extended and 

intruded into Japan’s EEZ and CS as a third State, and therefore be rendered void. 

According to the North Korea-South Korea-Japan tripoint, it may be possible to delimit 

a provisional equidistance line between the North Korea and Russia. Additionally, 

without relevant circumstances and disproportionate effects to adjust this line, it may 

become a presumed boundary between two States. The Russia-Japan potential boundary 

remains a provisional equidistant line and may meet the North Korea-Russia’s 

presumed boundary in the vicinity of a point (39°41′N 132°33′E) as an approximate 

tripoint among North Korea, Russia, and Japan.
708

 What is more, the line connecting 

one point (39°54′N 132°11′E) and another point (39°41′N 132°33′E) as a provisional 

equidistance line may constitute a potential maritime boundary between North Korea 

and Japan.
709

  

 

5.2.3.3 Dokdo/Takeshima is given a partial effect when it does not constitute a 

base point 

 

Heeyong Daniel Jang suggests establishing a provisional equidistance line by selecting 

base points solely located on the coasts of South Korea and Japan.
710

 Offshore features, 

including Dokdo/Takeshima, Ullung Do, and Okinoshima, are not given any legal 

effect.
711

 When Dokdo/Takeshima is situated on the wrong side of a provisional 

equidistance line, a half-circle zone may be generated by Dokdo/Takeshima but does 

not affect the direction of a final maritime boundary between South Korea and North 

Korea.
712

 Weiqiang Zhang considers South Korea to have sovereignty over 

Dokdo/Takeshima. “If the middle point between Takeshima and the Oki Islands is 

selected to draw a provisional median line”, “this line would disproportionately expand 

South Korea’s EEZ and reduce Japan’s EEZ”.
713

 Therefore, Dokdo/Takeshima has no 
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role to play, whereas Ullung Do and Okinoshima are used as base points for setting up a 

provisional equidistance line. He ultimately establishes the South Korea-Japan-Russia 

and the South Korea-North Korea-Russia tripoints and delimits maritime boundaries in 

the Sea of Japan/East Sea.
714

   

 

In short, the previous analysis has discussed hypothetical delimitation proposals in three 

contested semi-enclosed seas. The North Korea-South Korea-China trilateral area in the 

Yellow Sea/West Sea and the China-South Korea-Japan trilateral area straddling the 

Yellow Sea/West Sea and the ECS remain unsettled. Due to divergent positions from 

three countries on the delimitation methodology of EEZ and CS in the ECS, several 

circumstances have failed to show possibilities for smoothly carrying out the 

delimitation. In the Sea of Japan/East Sea, in spite of possible tripoints to be set up, the 

precondition relies on the determination of sovereign ownership of Dokdo/Takeshima. 

However, in light of the long-standing sovereignty dispute, it might hardly be possible 

to currently execute the delimitation task. In addition, there are some judicial obstacles 

for third-party adjudication bodies to address the presence of third States in three 

contested zones. For instance, in the ECS, provided that relevant States resort to third-

party judicial mechanisms, the Monetary Gold principle may be applicable to prevent a 

court or tribunal from exercising jurisdiction ratione personae over the delimitation 

dispute, since there is a large CS overlap among three countries. Even if this principle 

does not render the jurisdiction void, the procedure of intervention still cannot safeguard 

the rights and interests of third States in light of the higher threshold to be satisfied in 

recent case law. As a result, the legal dilemma in the ECS maritime boundary disputes 

is predictable. Leaving their rights and interests aside does not substantially address the 

presence of third States. In blurry maritime areas where sovereign rights and jurisdiction 

are not explicitly defined, it is necessary to find some solutions to overcome such a 

technical difficulty. In light of the fourth chapter, the establishment of a multivariate 

regime arguably has been proven to strengthen multilateral cooperation by converging 

on common interests shared by disputing parties and third States in a multistate-

disputed marine area. In the next section, it is observed that NEA requires the 

construction of a multivariate maritime regime, in pursuit of protecting common 

maritime interests and rights, including those from third States in a multistate-disputed 

marine zone.  
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5.3 The application of the multivariate regime theory in NEA’s contested maritime 

zones  

The second section of this chapter examines how to deal with the rights and interests of 

third States in NEA from a legal perspective. It has delved into varying possible 

assumptions of maritime delimitation and presented legal difficulties to addressing the 

presence of third States in three multistate marine zones. It also has to be pointed out 

that bilateral delimitation would hardly be achieved due to the presence of third States. 

In order to pay due regard to the rights and interests of third States, some solutions other 

than delimitation by legal means have to be sought. In this chapter it is argued that a 

multivariate regime that can accommodate interests relevant to stakeholders in those 

disputed waters should be established. There are two sections in this chapter. First, 

based on the theoretical framework presented in the fourth chapter, there will be a 

discussion of how power, self-interest, and knowledge from epistemic communities 

perform their roles in NEA. Furthermore, this section explores why a multivariate 

maritime regime is inadequately set up. Second, this part proposes that some measures 

can be taken to build up a multivariate maritime regime in three contested maritime 

zones. An improved setting demonstrates the balance of power, self-interests, and 

knowledge, and how such a balanced regime contributes to taking the rights and 

interests of third States into account in the disputed multistate maritime zones.  

 

5.3.1 Regime settings in NEA’s seas: From the perspective of international 

relations 

 

NEA is deeply implicated in longstanding territorial and boundary disputes. The 

presence of third States complicates maritime dispute settlement and should not be 

overlooked in the problem-solving process. Territorial and maritime boundary conflicts 

are concerned with national interests domestically and easily trigger nationalism 

directed at other NEA countries, with each State consequently being barely able to 

compromise.
715

 However, gloomy prospects for conflict resolutions in those disputed 

waters have hidden potential “windows of opportunities” for cooling down tension and 

addressing common interests among States. Mark Valencia has outlined “maritime 

problem areas” in the Asia region, including “piracy, smuggling, illegal immigration, 

transnational oil spills, incidents at sea, search and rescue, navigational safety, exchange 

of maritime information, illegal fishing, and management of resources in areas of 

overlapping claims”.
716

 For one thing, to tackle such problems, bordering states are 
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required to effectively exercise sovereign rights and jurisdiction in their respective 

marine zones. For another, most of these problems have the same transboundary 

character, which represents common interests shared by disputing states and third States 

in the same maritime domain. In NEA, this includes the management of resources in 

areas with trilateral overlapping claims, particularly fisheries, transboundary oil drilling 

activities, transnational vessel-sourced pollution, transnational maritime search and 

rescue, etc. As a consequence, convergence on common interests leads relevant 

stakeholders to take other states whose interests and rights may be affected into account. 

From the international relations perspective, in compliance with a negotiated framework, 

promoting trilateral and multilateral cooperation constitutes a reasonable response to 

such issues. A further question is how surrounding states participate in current regional 

arrangements in three contested zones for the purpose of launching cross-border 

cooperation. It is state-to-state relations in the same region that determine the form and 

degree of treating diverging maritime rights and interests. Specifically, different 

international relations scholars have distinct analyses in this respect, demonstrating 

varying attitudes toward NEA maritime dispute resolution. This section consists of two 

parts. The first part gives an overview of prevalent international relations theories in the 

analysis of NEA maritime conflicts, and points out some underlying qualms contained 

therein. The second part illustrates how the theory of a multivariate regime can offset 

the drawbacks of the application of a single international relations model in addressing 

commonly shared maritime rights and interests claimed by bordering States.  

 

5.3.1.1 Prevalent international relations theories in the analysis of NEA maritime 

conflicts 

 

As indicated by Barthelemy Courmont, Frederic Lasserre, and Eric Mottet, “the 

maritime disputes in East Asia have several factors in common (historical, political, 

legal, economic and more), but also that there is no particular determinism in the 

directions taken to solve them”.
717

 With regard to theoretical analysis, different 

international relations theorists have merely chosen one of the factors to describe the 

whole picture of NEA maritime conflicts. Realists believe that the escalation of NEA 

maritime conflicts originates from the imbalance of state power distribution. Based on 

the offensive realism theory, Mearsheimer regards China as a regional hegemon against 

the US and its allies in NEA. Regional power transition will disrupt established 

hegemonic stability and create armed conflicts between China and America’s allies.
718
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Similarly, Jung Sung Chul and Lee Kihyun also consider China to be the main reason 

for regional instability and that China’s rise in economic and military power has posed 

threats at sea to neighboring countries, including South Korea and Japan.
719

 Koo Min 

Gyo also asserts that, “the United States, its allies, and China’s Asian neighbors worry 

that a powerful China could project its capabilities in a more unpredictable and 

dangerous manner than ever before”.
720

 Koo Min Gyo’s comment reasonably represents 

realists’ concern over NEA maritime tension.  

 

Nevertheless, there are some disagreements with a purely power-based analysis of 

regional maritime conflicts. Michael Magcamit and Alexander Tan argue that “the 

underlying forces sustaining complex interdependence are what prevent rival states 

from engaging into a realist-inspired, zero-sum warfare”.
721

 Such an interdependence 

among regional actors at stake is overwhelmingly seen in the economy. Koo Min Gyo 

further illuminates that, from a liberal perspective, due to deepening economic 

relationships within NEA, “a regional multilateral architecture is developing, making 

the longer term trends more positive”.
722

 Taylor Fravel finds that China is not inclined 

to carry out territorial expansion, since the benefits of acquiring territory in the disputed 

maritime zones by aggression are much lower.
723

 His finding “increases confidence in 

the predictions of those scholars who stress the effects of economic interdependence on 

state behavior”.
724

 Another liberalist approach is placing emphasis on the power of 

normative rules and principles which require states to obey them. In NEA, the role of 

the UNCLOS has drawn attention from some scholars. As observed by Mark Valencia, 

the Convention itself “already serves as a framework within which nations carry out 

their ocean management rights and responsibilities”.
725

 For one thing, the exclusive 

nature of relevant provisions relating to the EEZ and CS really encourages coastal 

States to maximize their maritime jurisdiction within the limit permitted by the 

UNCLOS. If there are overlapping zones among bordering States in a semi-enclosed or 

enclosed sea, it may create conflicts arising from the exercise of such maritime 

entitlements on its own. For another, since those States are asked to cooperate with each 

other under Article 123 of the UNCLOS, their behaviors are obligated to be restrained 
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so as not to hamper such cooperation, although they do not need to give up their original 

claims. Be that as it may, Article 123, to some extent, seems to have symbolic and 

declaratory meanings rather than a regime setting, since some basic elements relating to 

regime in international relations are incomplete. As a package deal in the process of 

negotiation, Article 123 may constitute a principled or fundamental rule instead of 

clarifying how the power of involved States is distributed and how to invoke rules and 

regulations to execute such cooperation in practice. Therefore, the UNCLOS in theory 

may offer spiritual and incentivized instruction for contracting parties to follow, and a 

maritime regime setting for cooperation in the semi-enclosed or enclosed sea remains 

incomplete.  

 

What is more, there are comments from constructivists as well regarding NEA maritime 

disputes. As described by Dongxiao Chen, “in constructivist explanations, each nation 

has its particular identity, which indicates and implies a distinct understanding of the 

state’s preferences, motivation, interests, and behavior as well as the consequences 

thereof”.
726

 With respect to the Diaoyu/Senkaku Islands in the ECS, Wrenn Yennie 

Lindgren and Petter Lindgren observe that “Japanese identity-making relies on a 

construction of superiority vis-a-vis a subjugated China”.
727

 From a Japanese 

perspective, Japan is identified as standing for democracy and transparency, being law-

abiding and peaceful, and a status quo player whereas China is identified as standing for 

dictatorship and non-transparency, and being unruly, aggressive, and a challenger.
728

 

However, no solutions to ease bilateral maritime tensions have been put forward. What 

is more, Kevin Clements states that “postwar national identity formation in China, 

Japan, and Korea, therefore, may have generated some internal unity in each country, 

but it has a profoundly negative impact on intergroup relations within the region”.
729

 

Masaru Tamamoto and Koichi Nakano point out the longstanding existence of historic 

identity-making in the three countries which keeps having a negative impact upon the 

promotion of trilateral relations.
730

 Nonetheless, Geun Lee proposes that an epistemic 

community can be developed to address historical memories.
731

 In spite of identity 

differences as well their adverse outcomes, Yamaguchi Noboru and Sano Shutaro see 
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the increasing necessity for the three countries to cooperate on security issues.
732

 Three 

States can alleviate such conflicts “by addressing the issues sensitively and by taking 

prudent action”, and “establish a common identity as ‘international security contributors’ 

and cooperate on commonly shared security issues”.
733

 However, current constructivists 

do not attach much importance to the effectiveness of knowledge in NEA maritime 

conflict resolution, and the role of epistemic communities on marine science and 

environment should draw more scholarly attention. 

5.3.1.2 Regional arrangements in NEA’s maritime zones 

The previous part introduces three mainstream international relations theories regarding 

the analysis of NEA disputed waters. The status quo research in international relations 

predominantly focuses on the ECS dispute rather than the Yellow Sea/West Sea and the 

Sea of Japan/East Sea. This section intends to seek a more equilibrated research on three 

areas. Different international relations theories have different understandings on reasons, 

modes, and consequences of state behavior and offer separate solutions to territorial and 

maritime disputes.
734

 Meanwhile, in light of mainstream international relations theories, 

corresponding regime models in international relations can be set up separately to 

deconstruct how to resolve NEA maritime cooperation in pursuit of common interests. 

Specifically, they are the power-based regime model under the realist theory, the self-

interest regime model under the liberalist theory, and the knowledge-based regime 

model under the constructivist theory. The discussion below will observe that the 

dominant power among the three states is far from being established, but power 

distribution in the power-based regime model appears to be seen in the bilateral regional 

arrangements. The interest-based regime model has some clues in the bilateral 

documents. However, the power-based regime model and the interest-based regime 

model are not set up among the three countries in some trilateral maritime zones. The 

knowledge-based regime model proves to be rarely seen. Then, such a finding gives rise 

to a conclusion that a multivariate regime-building has not yet been set up for taking the 

rights and interests of all stakeholders into account.        

 

5.3.1.2.1 An overview of regime settings in NEA: From the fishery perspective 
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Currently, there are some bilateral agreements which have established some cooperative 

frameworks in NEA maritime region.
735

 In the previous sections, bilateral fishery 

agreements were invoked. With references to the China-South Korea, China-Japan, 

South Korea-Japan, Japan-Russia, and Japan-North Korea fishery arrangements, there 

are some common features which indicate that these agreements establish marine 

regimes for the utilization, management, and conservation of fishery resources.
736

 Both 

Mark Valencia and Lewis Alexander argue that “in a system of governance, it (a 

maritime policy regime) has its structure, objectives, functions, powers, processes, and 

programs”.
737

 Specifically, first, “structure includes the activity for which an 

arrangement is designed, geographic coverage, membership, administrative framework 

and institutional affiliation”.
738

 From a structural perspective, in China-South Korea and 

China-Japan fishery agreements, transitional zones and provisional measure zones are 

set up, in order to achieve the gradual transformation from “fishing freedom beyond 

territorial seas” as a traditional fishing mode to “the exclusive economic zone regime” 

as “new forms of fishery relationships”, as pointed out by Liangfu Zhang.
739

 The same 

arrangement also occurs in the Japan-South Korea fishery agreement which sets up the 

Joint Fisheries Commission. Joint organs are established to serve as administrative 

institutions to regulate fishing activities in certain maritime areas.
740

 Additionally, 

certain areas for fisheries have been determined with precise geographic coordinates. 

Accordingly, the establishment of bilateral fishery agreements and institutions 

                                                           
735   Valencia and Amae, “Regime Building in the East China Sea,” 193-9. 
736   Tsuneo Akaha, “From Conflict to Cooperation: Fisheries Relations in the Sea of Japan,” Pacific Rim Law and 

Policy Journal 1, no. 2 (1992): 244. According to Tsuneo Akaha, “The current Japanese-Russian fisheries 

regime consists of two government-level agreements: (1) the Agreement between the Government of Japan and 

the Government of the Union of Soviet Socialist Republics Concerning the Fisheries off the Coasts of Japan and 

off the Coasts of the Union of Soviet Socialist Republics (1984), and (2) the Agreement between Japan and the 

Soviet Union Concerning Fisheries Cooperation (1985).” Specifically, “the first treaty regulates the two 

countries’ fishing activities within each other’s 200-mile zone;” “The second accord bans Japanese fishing of 

salmon of Russian origin outside the 200-mile zone of the former Soviet Union and promotes bilateral 

cooperation on the conservation and propagation of marine biological resources in the Northwest Pacific”.  

        In addition, no official diplomatic relationships has yet established between Japan and North Korea. So the first 

Japan-North Korea provisional fishery agreement in 1977 was concluded by private parties from two States, that 

is, Japanese-North Korean Fisheries Council (of Japan) and the Federation of Eastern Sea Cooperatives. This 

agreement allowed Japan to continue fishing in the DPRK economic zone outside the military zone but 

purchased 50000 tons of Alaskan pollak from the DPRK. It also established a non-governmental binational 

fisheries committee to review Japanese fishing in the DPRK EEZ”. However, in 1987, a new provisional 

agreement was concluded between them and Japan was allowed to implement “small-scale fishing activities 

within the DPRK-designated provisional operation zone established within the 200-mile EEZ but outside the 

fifty-mile military zone”. Moreover, Japan was annually also “required to pay fishing fees in return for 

permission to fishing in the DPRK EEZ”. In 1989, a new provisional agreement was again concluded that Japan 

was permitted to fish and fishing fees and cooperation fees were required to be paid as an exchange. 
737   Valencia, “Regional Maritime Regime Building,” 231. Lewis Alexander, “Marine Regionalism in Southeast 

Asian Seas,” East West Environment and Policy Institute Report, no. 11 (1982): 8-10, https://scholarspace.ma 

noa.hawaii.edu/bitstream/handle/10125/21700/EAPIResRep011MarineRegionalismInTheSoutheastAsianSeas19

82%5Bpdfa%5D.PDF?sequence=1.  
738    Ibid.  
739   Liangfu Zhang, “First Steps in New Fishery Relationships between China and Its Maritime Neighbors,” China 

Oceans Law Review 2005, n. 2 (2005):  360-61. 
740   The China-Japan Joint Fisheries Committee, The China-Korea Joint Fisheries Committee.  



The Third State Perspective 

168 

represents the power distribution and convergence on common fishery interests of 

participating States.   

 

Secondly, Mark Valencia indicates that “functions and powers are at the heart of 

maritime regimes and included the scope of the system and the degree of integration 

achieved”.
741

 The deterioration and sharp decline of fisheries in those contested zones 

have posed serious threats to fishery industry, the marine environment, and the lives of 

fishermen from all nations. It is stipulated that “species allowed for harvesting, quotas 

of catch, areas of fishing and other specific conditions” should be negotiated by parties 

to these agreements. Mutual notification is required by each party when enforcement 

measures in joint regulated zones are executed against nationals and fishing vessels of 

the other party. Therefore, contracting parties have shared and distributed their 

enforcement power to the other parties, in order to achieve a sustainable use of fishery 

resources. In brief, China-South Korea, China-Japan, and Japan-South Korea fishery 

agreements have constructed bilateral fishery regimes. 

 

As commented by Julia Guifang Xue, bilateral fishery regimes in NEA region “have 

established a fisheries ‘order’ based on the EEZ regime” and “are remarkable steps 

towards the building of a cooperative framework governing fisheries activities”.
742

 

Nevertheless, limitations as regards fishery regimes in the Yellow Sea/West Sea, ECS, 

and the Sea of Japan/East Sea cannot be eschewed. The salient restraint is the ignorance 

of the regulation and management of fishery activities which simultaneously fall within 

overlapping EEZs among three States. In the Yellow Sea/West Sea, the Sino-South 

Korea fishery agreement does not make any provisional arrangements but only 

“maintain the current fishing order unless agreed otherwise between the Two Parties” in 

a certain area to the north of 37°N and another certain area to the south of 32°11′N.
743

 In 

the ECS, the Sino-Japan fishery agreement maintains the status quo regarding the 

fishing relationship without laws and regulations against the other country in a certain 

area to the north of 34°40′N and an area to the south of 27°N.
744

 To be submitted, in the 

area to the north of 37°N where China, South Korea, and North Korea have overlapping 

EEZs, there is no common fishery regime with the intention to regulate the fishing 

activities of three States. Additionally, in the area between the south of 32°11′N and the 
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north of 34°40′N, China, Japan, and South Korea are only responsible for regulating 

fishing activities of their nationals and fishing vessels instead of those from other 

neighboring States or countries outside the region.
745

 Therefore, two fishery agreements 

do not work and “all three States enjoy the freedom of fishing in these areas as in the 

high seas”, as indicated by Kim Hyun Jung.
746

  

 

Moreover, an associated limitation is that the interests and rights of third States are 

prejudiced by bilateral fishery agreements. For one thing, Keyuan Zou observes that, in 

the China-Japan fishery agreement, South Korea “expressed its dissatisfaction with the 

Sino Japanese Fishery Agreement by asking China and Japan to explain how they drew 

the northern limit line of their joint fishing area”.
747

 This is because South Korea 

considered its sovereign rights in its claimed EEZ to be affected. For another, since 

Keyuan Zou explains that it “infringed on China’s sovereign rights over its EEZ in the 

border areas among the three countries”, the ECS’s fishery zone in the Japan-South 

Korea fishery agreement overlaps with part of China’s EEZ, which was protested by 

China.
748

 Although the Japan-South Korea agreement has no intention of jeopardizing 

the fishery relations established by Japan or South Korea with a third State (China), 

overlapping fishery zones create practical difficulties for the functions of the Sino-Japan 

Joint Fishery Committee and the Japan-South Korea Fishery Committee. So, 

coordination of the implementation of recommendations from two committees needs to 

be settled. Apart from that, laws and regulations of the three States cannot be complied 

with when two areas are not bound by bilateral fishery agreements. Accordingly, 

Liangfu Zhang illustrates that “fishermen from China, Japan and South Korea may still 

fish in these areas without regulation, and disputes are inevitable”.
749

 Notably, Julia 

Guifang Xue observes that “from a biological point of view, almost all the fish stocks in 

the China Seas (the Yellow Sea/West Sea and the East China Sea) migrate beyond the 

boundary of any one State”.
750

 So do the fish stocks of the Sea of Japan/East Sea.
751

 It is 

commented that “independent management by a single or even two states will not cover 

the whole migratory range of the fish stocks”.
752

 Therefore, as recommended by Julia 

Guifang Xue, “a cooperative mechanism for the rational and peaceful management of 
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the shared resources is highly desirable” in order to forestall out-of-order fishery 

activities in these areas.
753

 

 

Although Japan and Russia are allowed to fish in each other’s 200-NM EEZ, there is 

not much available information concerning the geographic limit of the fishing zones for 

both parties, such as the provisional measure zones in the Sino-Japanese or the Sino-

South Korea fishery agreements or the Agreement Zone in the South Korea-Japan 

fishery agreement. In addition, The North Korea-Russia agreement is likewise murky.
754

 

Given the regional delimitation proposals mentioned above, the geographic limit of 

South Korea-Japan fishery agreement seems not to infringe on Russia’s and North 

Korea’s EEZs. Moreover, the Japan-North Korea agreement allows Japan to unilaterally 

fish in the North Korea’s EEZ but outside of the military zone, so no rights and interests 

of neighboring States are implicated. Nevertheless, given the large amount of migratory 

fish in this region, bilateral agreements are scarcely able to sustainably manage 

migratory fishing activities.  

 

In summary, bilateral fishery management regimes in three contested zones have been 

preliminarily constructed. Power distribution and the pursuit of self-interest can be 

found inside and mirror the existence of the power-based regime model and the interest-

based regime model. Nevertheless, a comprehensive and trilateral regime setting 

governing transboundary fisheries has not been fully shaped. Moreover, since the role 

of the epidemic community needs to be strengthened, a knowledge-based regime model 

has not been adequately constructed.  

       

5.3.1.2.2 An overview of regime settings in NEA: From a marine environment 

perspective 

 

In the Yellow Sea/West Sea, it is necessary to divide such a semi-enclosed area into 

three zones: The first is Bohai Bay, the second is the area between China and South 

Korea, and the third is the Japan-South Korea-China trilateral area. As observed, 

“industrial pollution, agricultural runoff and domestic sewage continue to contaminate 

the Yellow Sea’s coastal waters and habitats”.
755

 Bohai Bay constitutes one of the most 

seriously polluted areas and indeed causes transboundary environmental damage. China 

itself has made efforts to reduce pollution and strengthen the protection of Bohai Bay’s 
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marine environment. Nonetheless, unilateral environmental governance merely restrains 

the production of pollution domestically but is incapable of controlling the flow of 

marine pollutants, including plastic bags, oil spill from oil drilling platforms, vessel-

sourced pollution, etc. China and South Korea signed and ratified a series of 

international conventions with regard to marine pollution and the preservation and 

protection of biodiversity, including the UNCLOS, of which Part XII is entitled 

“protection and preservation of marine environment”; the MARPOL and Annexes; the 

International Convention on Maritime Search and Rescue; the CBD, etc. However, 

North Korea is not a party to those treaties, which gives rise to obstacles in 

straightforwardly applying international frameworks to marine environment protection 

for Bohai Bay. Currently, there are no regional agreements concerning marine 

environment protection that deal with transboundary environmental damages. As a 

result, the norm-making effectiveness produced by international or regional agreements 

in the Yellow Sea/West Sea seems weak in addressing transboundary marine problems. 

In the Sea of Japan/East Sea, North Korea remains absent and creates similar obstacles 

for regional states to consistently launch international collaboration on marine 

environmental issues. Normative power from such agreements cannot be overestimated 

in the Sea of Japan/East Sea marine environmental preservation and protection. In the 

ECS, three states are all parties to a series of international agreements, including 

UNCLOS, MARPOL, CBD, etc. On the international level, the rights and obligations of 

three states have been defined. To some extent, international instruments have 

distributed state power and ensured the legitimate pursuit of their own interests. 

Nonetheless, compared with other semi-enclosed seas, including the Mediterranean Sea 

and the Baltic Sea, no regional environmental agreements have been reached to promote 

trilateral cooperation and to pay due regard to common environmental concerns. With 

regard to the capability of normative restraint, the width and depth of power distribution 

and self-interest pursuit are still situated at the lower level.       

 

From an institutional perspective, as contended by Chan-woo Kim, “there are various 

environmental cooperation mechanisms constituting NEA environmental cooperation 

governance”.
756

 Those primary mechanisms contain the Tripartite Environment 

Ministers Meeting (TEMM), the North-East Asian Subregional Programme for 

Environment Cooperation (NEASPEC), the Northwest Pacific Action Plan (NOWPAP), 

the Northeast Asian Conference on Environmental Cooperation (NEAC), etc.
757
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Additionally, the United Nations Economic and Social Commission for Asia and the 

Pacific and the UNEP collaboratively engage in the activities of these mechanisms. 

Notably, North Korea is a member of NEASPEC, which is directly relevant to land 

environmental issues rather than marine environmental concerns.
758

 However, compared 

with the active engagement of other member States, the role of North Korea may be 

uncertain and unpredictable. Furthermore, it is elaborated by Jeong Won Bourdais Park 

that, in a series of institutions, “none of which include the North Korea constantly as a 

member, and only the TEMM exclusively addressed environmental issues”.
759

 

Additionally, “‘regional’ environmental institutions shun incorporating North Korea 

issues into the agendas outlined by major regional groupings, particularly under the UN 

and US-led international sanctions”.
760

 In contrast with some other semi-enclosed seas 

which have constructed multivariate maritime regimes, NEA region has commonalities 

but lacks some key elements which are essential for the effective operation of maritime 

regimes. Current regional arrangements consist of periodical governmental meetings, 

action plans, and certain programs. But they are not organizational bodies, such as the 

secretariat in charge of daily routine, and specific committees responsible for specific 

matters, including science, finance, and legal instrument drafting. For instance, 

NOWPAP is a cooperative regime for marine environmental protection covering a 

partial area of the Yellow Sea/West Sea and the Sea of Japan/East Sea without 

involvement in the ECS. There are some Regional Activity Centers as coordination 

units under the NOWPAP.
761

 Notwithstanding, as Suk Kyoon Kim points out, 

NOWPAP is “based on a non-legally binding document and thus dependent on the 

willingness and commitment of its member states”.
762

 It is “somewhat loose in terms of 

rallying the cooperation of member states”, lacking “a strong legal framework in the 

form of a regional convention and associated protocols on specific problems”.
763

 Suh-

Yong Chung also observes that NOWPAP “has suffered from fundamental 

organizational flaws and, pressingly, lack of an adequate mechanism for financial 

sustainment that is threatening its very existence”.
764

 Similar problems can also be 
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found in other marine environmental regimes in NEA’s contested zones. What is more, 

Woosuk Jung argues that “the different interests and competition between (and within) 

countries is also causing an overlap of environmental activities pursued by multilateral 

bodies”.
765

 For example, NEASPEC is implemented by the Ministry of Foreign Affairs 

in each member state. The TEEM is organized by the Ministry of Environment in each 

member state. Because of a potential lack of policy coordination, information 

communication, and sharing, overlapping competences may hinder cooperation among 

neighboring states.
766

 As remarked by Kenji Otsuka, “the regional environmental 

initiatives in East Asia are overlapping, nested, non-binding, general, consensus-based, 

and weak in comparison to similar institutions among Western countries in terms of 

regional environmental governance”.
767

 Therefore, such obstacles at the multilateral 

level have to be surmounted by upgrading to more robust cooperative organizational 

regimes and setting up a leading and coordinating institution.    

 

To illustrate, the role of the epistemic community that contributes to using scientific 

knowledge to strengthen fisheries and marine environmental cooperation in NEA is 

equally of great significance. As underpinned by Inkyoung Kim, “the transboundary 

environmental problems of climate change, air and marine pollution have provided such 

good examples of successful environmental regime formation and implementation 

attributable to the involvement of epistemic community”.
768

 Mark Valencia also 

advocates that “cooperation may be enhanced when central players in the region form 

an epistemic community that coordinates their activities and attempt to translate their 

beliefs into public policies furthering cooperation”.
769

 Specific discussions relating to 

the epistemic community in NEA environmental cooperation have focused on 

transboundary air pollution, whereas less focus has been given to the field of fisheries 

and marine environmental protection, and these areas need more encouragement.
770
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Lorraine Elliott demonstrates that “in Northeast Asia, problems arise from continued 

reliance on transnational agencies for funding and secretariat support as well as from 

lack of coordination of overlapping and competing initiatives”.
771

 As a result, under 

these regional institutions regarding fisheries and the marine environment with some 

degree of overlap, inconsistent decision-making processes and policies, and institutional 

fragmentation, epistemic communities are sporadic and loose and lack specific scientific 

committees for two issues. This is substantially different from some semi-enclosed seas 

whose instructions normally have a centralized or coordinated scientific organ. In short, 

in NEA fisheries and regional marine environment governance, the knowledge-based 

regime model is not fully developed and requires cementation from now on.  

 

5.3.2 The application of the multivariate regime theory in NEA maritime areas 

 

The previous analytical framework concedes that the power-based regime model and 

self-interest–based regime model are frequently established on a bilateral basis. 

However, two models at the trilateral or multilateral level have not yet been adequately 

established. Since two regime models are closely related to States’ actions as rational 

decision-makers, relevant proposals that serve to set up a multivariate maritime regime 

integrate the power-based and self-interest–based regime models. In addition, the 

knowledge-based regime model remains underdeveloped. According to the fourth 

chapter, it is highly likely that the multivariate maritime regime model may be applied 

to assist bordering states in addressing common rights and interests in the region, in the 

instance that traditional legal means of bilaterally resolving maritime delimitation 

disputes cannot take third States’ rights and interests into account. In the current chapter, 

so as to settle cross-border and common interests shared by disputing states and third 

States in a maritime delimitation dispute, it is stated that multivariate maritime regime 

building should be established in NEA. There will be two parts in this section; the first 

part focuses on how the multivariate regime theory deals with trilateral or multilateral 

cooperation on regional fisheries, and the second part examines how the multivariate 

regime theory addresses trilateral or multilateral cooperation on transboundary marine 

environment protection.  

 

5.3.2.1 The application of the multivariate regime theory regarding the 

management of transboundary fisheries in NEA maritime areas 
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In light of multivariate regime theory, power distribution under the power-based regime 

model, pursuit of self-interest under the interest-based regime model, and support from 

epistemic communities under the knowledge-based model have to be carried out in a 

balanced way. The following part concerns the operation of this theory in the 

management of fisheries, particularly on transboundary fisheries in some trilateral or 

quadrilateral areas within three contested zones.  

 

5.3.2.1.1 Power-based and self-interest–based regime models regarding the 

management of transboundary fisheries 

 

A. The Yellow Sea/West Sea 

 

In the context of China-South Korea and Japan-South Korea fishery agreements, as 

illuminated by Liangfu Zhang, “the new international maritime law regime under the 

UNCLOS has had considerable negative influences on China’s marine fishery industry”, 

which urges China to continue fishing overseas instead of original fishing in two seas.
 

772
 Therefore, China has actively engaged in international conventions related to 

overseas fishing, and it has participated in the utilization, management, and 

conservation of overseas fishery resources. Similarly, Japan and South Korea have 

become parties to a series of international fishery conventions as well. Notably, North 

Korea is not a party to the UNCLOS, and trilateral cooperation between China, South 

Korea and North Korea has faced insurmountable difficulty under the Convention. 

Consequently, the role of North Korea in regional fishery management is not very 

certain. Political willingness from North Korea is essential for reaching a trilateral 

fishery arrangement. Since 2018, North Korea has made efforts to restore its political 

and diplomatic relations with South Korea and China. As a result, the inflammatory 

climate in the Korean Peninsula seems to have been remitted. This provides a window 

of opportunity for the three States to put the issue of trilateral cooperation on the table 

regarding Bohai Bay.  

 

Chinese fishermen were reported to commit illegal fishing activities near the NLL and 

even conflicted with South Korea’s coast guard vessels; Chinese fishermen were also 

seized by coast guard from North Korea and South Korea because of their potentially 

                                                           
772  Zhang, “First Steps in New Fishery Relationships.” 373. Specifically, there are mainly two adverse consequences. 

First, “the grounds available to China’s marine fishing vessels shrank considerably, which included the loss of 

important traditional fishing grounds and high-quality and highly-productive areas.” Second, “a large number of 

fishing vessels with-drew from China's traditional fishing grounds in the open seas and offshore fishery resources 

are increasingly squeezed. This has had a certain impact on the current system for protecting offshore fishery 

resources”.  



The Third State Perspective 

176 

illegal fishing.
773

 Due to the low political sensibility of overfishing activities, periodic 

meetings and policy dialogues can be held by fishery management and enforcement 

departments from the three States. As observed by Darcie Draudt and John Warden, 

“dialogue also is needed to reduce the potential for miscalculation and eliminate 

unnecessary friction”.
774

 Three parties are necessary to negotiate accepted rules or 

regulations or codes of conduct concerning the exercise of power of enforcement, for 

the purpose of reducing potential conflicts between fishermen and the coast guard. 

Additionally, mutual prior notice and exchange of information on fishing boats are also 

important to regulate Chinese fishermen’s fishing activities. Darcie Draudt and John 

Warden additionally remark that “each government should commit to providing more 

training for fisherman in a variety of areas: the laws and repercussions of illegal fishing 

outside their government’s territorial waters, techniques for safe response to boarding 

by another nation’s coast guard, and understanding their rights in the event of 

seizure”.
775

 These measures constitute basic steps for forwarding more cooperation, 

including knowledge sharing on the improvement of fishing skills of North Korea 

fishermen. Owing to a mitigating political atmosphere and increasing mutual trust and 

confidence in each other, in order to establish a more robust institution the three States 

may develop a more comprehensive regime covering a trilateral fishing committee (if 

not, a working group is possible), species allowed for harvesting, quotas of catch, areas 

of fishing, and other specific conditions. What is more, the FAO is working on some 

projects in the North Korea, including fisheries.
776

 The three parties may find 

cooperation opportunities under the FAO framework and may promote the 

sustainability of fishery in the trilateral area.    

 

B. The ECS 
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As highlighted by Min Gyo Koo, “no comprehensive, multilateral maritime regime has 

been initiated in East Asian Seas and the process of regional maritime dialogue in East 

Asia is indeed very young”.
777

 Such an impression is eminently seen in the 

establishment of a multivariate regime regarding the management of fisheries in the 

triangles of the ECS. According to Hongzhou Zhang and Fengshi Wu, China’s 

“structural shift to offshore fishing” gives rise to “a rising number of fishing incidents 

and disputes involving Chinese fishermen in regional waters”.
778

 To overcome such a 

regional increasing concern, “political will and commitment to sustainability and 

international cooperation are needed”.
779

 

 

It should be recalled that China, South Korea, and Japan are parties to the UNCLOS and 

have signed the Implementation Agreement. However, Japan and South Korea have 

ratified this Agreement, whereas China has not. With regard to the abundance of 

migratory fish stocks, unanimous compliance with the UN Fish Stocks Agreement may 

not happen soon. Accordingly, in line with Article 123 of the UNCLOS, the East Asian 

Sea’s transboundary fishery cooperation should adopt other regimes. It is observed that 

at least two multilateral regimes may positively contribute to the use, conservation, and 

management of fisheries in the trijunction area. On the one hand, China, Japan, and 

South Korea are parties to the Agreement to Promote Compliance with International 

Conservation and Management Measures by Fishing Vessels on the High Seas (FAO 

Compliance Agreement) as well as the Code of Conduct for Responsible Fisheries 

(FAO Code of Conduct).
780

 It is said that there are some regional fishery bodies which 

have been set up under the FAO’s framework.
781

 Currently, fishing activities in the 

trijunction area are similar to those in the high seas. Although they actually are situated 

in overlapping EEZs, the regulation and management of fishing carried out by flag 

States are insufficient. As a result, in the trijunction, in accordance with the FAO 

Compliance Agreement and FAO Code of Conduct, three States through negotiation 

may design a regional marine regime to conserve and manage migratory fishery stocks, 

including a tripartite joint fishery committee to provide recommendations on species 

allowed for harvesting, quotas of catch, areas of fishing and other specific conditions, 

prior notice mechanism, exchange of information and knowledge-sharing on fishing, 

policy coordination on seasonal fishing moratorium, etc. What is more, Hongzhou 
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Zhang suggests that regional States should collaborate to “promote the development of 

regional aquaculture as an alternative to meet Asia’s rising demand for seafood and to 

combat over-fishing”.
782

 Three States are able to negotiate and reach an agreement on 

how to develop regional aquaculture and training or educating fishermen regarding 

sustainable fishing, and as well as how to promote fishing skills.  

 

On the other hand, China, South Korea, and Japan have agreed to establish the China-

Japan-South Korea Trilateral Cooperation Secretariat, which provides a trilateral forum 

to discuss issues regarding the rights and interests of three States, including sea-related 

matters. The law enforcement departments have exchanged views on ways to improve 

regional law enforcement cooperation, enhance cooperation in combating transnational 

crimes, and strengthen personnel training cooperation.
783

 It is noted that the scope of 

fishery cooperation remains limited and seems not to cover law enforcement movement 

against illegal, unreported, and unregulated (IUU) fishing. The latest Declaration in the 

China-Japan-South Korea Trilateral Summit underlined “the significance of cooperation 

in forestry and biodiversity including invasive alien species management and 

sustainable use of living marine resources”.
784

 Predictably, to ensure the sustainability 

of regional fisheries, there should be implementation of relevant law enforcement 

measures taken by the three States in a negotiated and coordinated way against the IUU 

fishing in the trijunctions. It is advised that the TEMM set up a tripartite fishery 

departments meeting to address the IUU fishing, which may affect the integrated 

ecological system of migratory fish stocks. Alternatively, it is advised that three 

countries in the region take the Caribbean Regional Fisheries Mechanism into account 

and establish regional fishery mechanisms or administrative bodies or units. Such a 

mechanism or unit should have the competence conferred by member States to address 

transboundary fishery management challenges.   

 

C. The Sea of Japan/East Sea 

 

South Korea and Japan reached a fishery agreement in the Sea of Japan/East Sea which 

“provides the procedure for cooperation in fisheries management and help sustain 

fishery resources”, even if it is “not without shortcomings”, as set out by Seokwoo 
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Lee.
785

 In addition to Japan-Russia and Japan-North Korea fishery agreements, a 

multilateral or regional fishery agreement or mechanism or institutional body has not 

yet been set up. One of the biggest difficulties in cooperation is the stalemate of 

political and diplomatic relations among states. Nowadays, the North Korea and South 

Korea are restoring their relations, while Japan’s relations with the North Korea and 

South Korea are incrementally tenser. As commented by Mark Valencia regarding 

South Korea-Japan-Russia conflict of saury fishing around the Russian-controlled 

southern Kurile Islands/Northern Territory, “given the difficult relations in NEA, 

relatively low level disputes over fish can damage relations between the states 

involved”.
786

 Strengthening the political willingness of cooperation is essential to 

building up the framework of managing cross-border fisheries in the Sea of Japan/East 

Sea.   

 

In addition, the presence of Chinese fishermen poses a potential challenge for bordering 

States to regulate and manage fishing in the Sea of Japan/East Sea. It is reported that the 

China Overseas Fisheries Association and the North Korea Joint Fishing Association in 

2013 reached an agreement that allowed Chinese fishermen to fish in the 200-NM EEZ, 

and China strictly asked fishermen not to go beyond this zone and not to continue 

illegally in other neighboring States’ jurisdictional waters.
787

 However, some incidents 

still occurred because some Chinese fishing boats violated the agreement, committed 

illegal fishing, and clashed with coast guard vessels from South Korea, Japan, and 

Russia.
788

 To effectively regulate illegal fishing activities by Chinese fishermen, it is 

likely there will be policy coordination and law enforcement collaboration based on 

mutually accepted rules between China and these four countries. Moreover, the Joint 

Declaration of the Seventh Japan-China-South Korea Trilateral Summit advocated a 

“China-Japan-South Korea+1” mode to promote regional sustainable development.
789

 

Accordingly, such a mode motivates China, Japan, South Korea, the North Korea, and 

Russia to develop a multilateral fishery cooperative mode entitled “China-Japan-South 
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Korea + North Korea and Russia”, in order to regulate the IUU fishing in the Sea of 

Japan/East Sea. 

 

5.3.2.1.2 Knowledge-based regime formation in the management of transboundary 

fisheries: The knowledge-based regime model 

 

In the previous three parts, institutional and rule-based suggestions have been made to 

manage transboundary fisheries. Additionally, these suggestions have reflected power-

based and self-interest–based regime models. This section pays special attention to the 

building of epistemic communities relating to transboundary fishery management. 

Hongzhou Zhang and Fengzhou Wu suggest that “transnational advocacy networks 

have proved to be effective in pushing for policy changes in China across policy 

fields”.
790

 Specifically, “NGO, experts networks and other forms of non-confrontational 

transnational policy advocacy may have a role to play”.
791

 Thus, how to converge the 

capabilities of epistemic communities that have professional scientific knowledge is of 

great importance. According to a white paper titled China-Japan-South Korea 

Cooperation (1999-2012), the Chinese Academy of Fishery Sciences, the Fisheries 

Research Agency of Japan, and the National Fisheries Research and Development 

Institute of South Korea have jointly carried out academic exchanges among scientific 

and technical personnel and held a China-Japan- South Korea symposium on fishery 

science and technology every year.
792

 Such a cooperative model should be encouraged. 

Bilaterally, scientific cooperation institutions have been established, including the 

China-Korea Joint Ocean Research Center and the Japan-China Science and 

Technology Cooperation Joint Committee.
793

Alternatively, marine think tank 

communications at the bilateral level also contribute to mutual marine cooperation. For 

example, the NISCSS and the Korea Institute for Maritime Strategy hold The China-

South Korea Maritime Cooperation Forum; and Institute for South China Sea Studies 

(NISCSS) and the Sasakawa Peace Foundation hold the annual China-Japan Dialogue 

on Ocean Affairs.
794

 These epistemic community cooperative endeavors should be 
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continued. Nevertheless, multilateral scientific cooperative institutions are absent. 

Scientific communities relating to fisheries in NEA remain sporadic and scattered. For 

instance, the Asia-Pacific Fisheries Commission under FAO does not set up a specific 

committee responsible for fishery experts, even if it does hold meetings or training 

activities in which fishery experts participate. Unlike the Caribbean Fishery 

Management Council, which sets up a scientific and statistical committee and gathers 

fishery scientists to provide professional knowledge, NEA lacks similar institutions, and 

these must be established later. Notably, in 2015 China launched a new marine 

cooperative effort called the “East Asia Marine Cooperation Platform”.
795

 This platform 

intends to become a primary channel to consolidate China’s cooperation with the South 

Korea and Japan, and fishery cooperation can be contained therein.   

5.3.2.2 The Application of the multivariate regime theory regarding the 

preservation and protection of transboundary marine environment in NEA 

maritime areas 

 

In the same vein, the establishment of a multivariate maritime regime concerning 

marine environment mandates that bordering states improve institutionalism (power 

distribution), normativity (pursuit of self-interest), and professionality (epistemic 

community) in NEA’s contested zones. The following sections will separately elaborate 

how to promote transboundary marine cooperation in the common interests of three 

disputed areas and to enhance the importance of the epistemic community regarding the 

marine environment.  

 

5.3.2.2.1 Power-based and self-interest–based regime models regarding the 

preservation and protection of transboundary marine environment 

  

A. The Yellow Sea/West Sea    

 

As one of the important tools to protect and preserve the marine environment, Large 

Marine Ecosystem (LME) mechanisms are more and more applicable in oceans 

worldwide. LME is defined as “important global areas for practicing ecosystem-based 

research, assessment and management of ocean goods and services”.
796

 Additionally, 

Raphaël Billé et al. have introduced that “LME projects aim at engaging states and 

partners in an ecosystem approach linking coastal zone management with the marine 
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environment”.
797

 From an integrated perspective, given the existence of some disputed 

maritime zones, the ecosystem approach highlights the ocean’s common ecological 

nature rather than its disputed character. UNEP, in cooperation with China and South 

Korea, has launched the Yellow Sea Large Marine Ecosystem Project (YSLMEP), 

which “is a transboundary initiative providing advice and assistance to China and South 

Korea to implement ecosystem-based, environmentally-sustainable management of the 

Yellow Sea and its watershed”.
798

 China and South Korea carry out the YELMEP based 

on a bilateral agreement that stipulates that respective national commitments work 

together. In other words, the YELMEP constitutes a robust institution to deal with 

marine environmental protection and should be continued. Nevertheless, the geographic 

scope of the YELMEP is limited and excludes Bohai Bay, indicating the limitation of 

this project. More broadly speaking, the Action Plan for the Protection and 

Development of the Marine and Coastal Areas of the East Asia region also adopts the 

ecosystem approach.
799

 This is led by the Coordinating Body on the Seas of East Asia 

(COBSEA), which excludes North Korea and Japan.
800

 It is difficult for such a 

multilateral regime to become a framework for trilateral cooperation. 

 

Although there are certain flaws in some current institutions on China-South Korea-

North Korea environmental cooperation, Partnerships in Environmental Management 

for the Seas of East Asia (PEMSEA) may become an institution for the three States to 

deepen cross-border marine environment cooperation, now that North Korea has joined 

PEMSEA as a partner. The three States may collaboratively carry out “priority 

management and governance programs aligned with global and regional commitments 

and targets”, in accordance with the “Sustainable Development Strategy for the Seas of 

East Asia Implementation Plan (2018-2022) (SDS-SEAP)”, including biodiversity 

conservation and management, pollution reduction and waste management, knowledge 

management, capacity-building, etc.
801

 Furthermore, with a gradually warming political 

climate on the Korean Peninsula, as a measure to build up mutual trust and confidence 

in this region, environmental protection may be a priority for the three States to take 
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into account. A multilateral approach to implementing regional environmental 

governance may begin with the TEMM among the three States.
802

 In the cooperative 

process, three parties through this platform can discuss how to suppress the diffusion of 

marine pollutants and enhance the capacity to implement anti-pollution action plans. 

First, the TEMM should focus on research and surveys on pollution in the trijunction 

area. China and South Korea should provide technical and scientific support for it. 

Second, the three parties may consider seeking sustainable funding to constantly 

support a fixed-term plan. Financial resources may mainly come from China and South 

Korea, and it also could seek support from multilateral financial institutions, like the 

Asian Infrastructure Investment Bank, the Silk Road Fund, or other multilateral banks. 

Third, joint environmental enforcement action among the three countries is necessary as 

well. These measures may assist three States in controlling and regulating 

transboundary marine pollution in the Yellow Sea/West Sea.   

 

B. The ECS 

 

The ECS’s marine ecosystem, as claimed by Chen-ju Chen, “is of vital importance to 

the neighboring countries”.
803

 In spite of bilateral environmental cooperation, a 

multilateral approach in addressing the transboundary marine environment has scarcely 

been adopted. In comparison with the Yellow Sea/West Sea, the LME method remains 

inapplicable but is open to be put into practice. On the one hand, neighboring States in 

the ECS have to collaborate with international institutions, including FAO or UNEP, or 

regional organizations, including the EU or the Arctic Council, which have 

implemented LME projects, to gain substantial experience. As illustrated by Elizabeth 

Kirk, “this growing integration points to improved implementation of the ecosystem 

approach and augurs well for its application at the national level”.
804

 Regional and 

international integration on the implementation of LME in the ECS may assist three 

States in addressing transboundary environmental damages. Under the framework of 

PEMSEA, in which the three countries are member States, internal cooperation among 

them remains indispensable for addressing biodiversity conservation and management, 

land-based and sea-based pollution, knowledge management, capacity-building, etc. 

Trilateral cooperation is required to follow the SDS-SEAP. Nonetheless, Henrik 

Österblom and Olof Olsson remind people that “developing and maintaining a strong 

commitment to the ecosystem approach in a politically contentious environment is 

challenging, as priorities among and alliances between members, states and actors 
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change over time”.
805

 To develop LME in the ECS, political willingness and mutual 

trust and confidence must be consolidated.  

 

With the sharpening increase of commercial trade at sea, vessel-sourced marine 

pollution is also an emerging concern for bordering States. On 6 January 2018, the 

Panamanian-flagged, Iranian-owned tanker Sanchi collided with the Hong Kong–

flagged cargo ship CF Crystal in the 160 NM (300 km) off of Shanghai, China.
806

 Such 

a serious oil leakage resulting from the sunk ship has caused great concerns over the 

marine environment in the ECS. In accordance with the International Convention on 

Maritime Search and Rescue in 1979, since the oil tanker incident took place in the 160 

NM from China’s coastline and was located in the EEZ as well as the Northwestern 

Pacific search and rescue zone, China first sent search and rescue teams to save sailors 

and put out a fire on the tanker Sanchi.
807

 The movement of search and rescue may be 

regarded as an exercise of China’s sovereign rights and jurisdiction.
808

 However, in 

light of overlapping EEZs between China and Japan and South Korea where this 

accident occurred, three States are involved in overlapping zones for the exercise of 

sovereign rights regarding oil pollution abatement and search and rescue. Tom Corben 

criticizes that “the manner in which NEA states have both individually and collectively 

responded to the Sanchi crisis is indicative of the poor state of regional 

environmentalism and distrustful relations between Tokyo, Beijing, and Seoul”.
809

 It is 

observed that coordinated collective actions are required to ensure the effectiveness of 

search and rescue in this region. By resorting to the China-South Korea-Japan Tripartite 

Cooperation Mechanism, oil pollution abatement and search and rescue should be added 

to the agenda of cooperation in the form of TEMM. An overview of the TEMM’s 

working programs falls short of considering these issues. It is highly recommended that 

the TEMM as an established body enhance cooperation on oil pollution and maritime 

search and rescue. First, via the establishment of working groups, such a cooperation 

should be based on science and technology, which necessitates the exchange of 

intergovernmental information and knowledge-sharing from experts from three States. 

Second, joint drills with regard to oil pollution abatement and search and rescue should 

be frequently adopted, in order to consolidate understandings on each State’s laws and 
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regulations concerning oil pollution abatement, and search and rescue. Third, in view of 

various cooperation mechanisms in NEA, as commented by Chan-woo Kim, “TEMM, 

the only ministerial and comprehensive mechanism, is in a better position to claim the 

role of the leading mechanism”.
810

 Yasumasa Komori underscores that “the lack of 

coordination among multiple regional environmental forums has been the central 

characteristic of environmental initiatives in Asia”.
811

 But Chan-woo Kim further 

observes that “the leading mechanism (TEMM) should be in a position to wield 

influence over other mechanisms and be flexible enough to cover all the environmental 

issues”.
812

    

 

C. The Sea of Japan/East Sea  

 

In the Sea of Japan/East Sea, for one thing, no intergovernmental environmental 

institutions or agreements are set up to specifically deal with transboundary marine 

environmental concerns. This brings doubt as to the effectiveness of cooperative 

willingness and outcomes in the region. For another matter, current regional regimes or 

mechanisms in the management of fisheries and the marine environment have some 

institutional flaws. NOWPAP lacks North Korea as a participating member, Russia is 

absent in the PEMSEA framework, and Japan is not present in the COBSEA. Even if all 

four States are members of NESPEC, MPAs are all land based along the coast without 

establishing sea-based ones. To some extent, it is indicated that NESPEC is more 

focused on land rather than the sea. Mark Valencia points out that “the main constraints 

to regional cooperation in marine environmental protection are poor political 

relationships and environmental apathy”.
813

 As a commonly shared issue with lower 

sensitivity, political willingness and mutual trust should be increased, although Japan 

has tense diplomatic relations with North Korea and South Korea. Though relevant 

declarations have been issued on different platforms, the process of a binding regional 

environmental agreement needs acceleration. Specific assistance may be provided to 

North Korea and improves its management capacity for coastal and offshore 

environment. To offset the inefficiency of institutional overlap, Mark Valencia proposed 

“a loose consultative mechanism”.
814

 After 20 years, a more coordinated and 

invigorating organ through negotiation comprising four countries can be established to 

tackle transboundary marine environment problems, just like the Baltic Commission, 

the Black Sea Commission, or the Arctic Council.  
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Like the other two seas, the Sea of Japan/East Sea forms an LME, and the ecosystem 

approach has a role to play. To begin with, the common consciousness of adopting an 

integrated ecosystem approach shall be followed by regional States involved. Second, 

some early harvests can be obtained in marine environmental cooperation. For example, 

since there has been no such measure taken in NEA  and it is normally regarded as a 

prerequisite step to embarking on environmental projects, the Transboundary 

Environmental Impact Assessment (TEIA) as a conventional rule can be considered as 

an initial step.
815

 Political and financial support for the TEIA are important.
 816

  

Compared with North Korea, which has a weakening economy, and Russia, which is 

increasingly focused on the Far East Region, South Korea and Japan can coordinately 

and collaboratively take the lead in the TEIA. Third, Froukje Maria Platjouw asserts 

that “vague environmental legislation and levels of environmental protection that are the 

result of the use of discretionary powers by decision makers, are not in conformity with 

the ideology of an ecosystem approach and will arguably not safeguard our 

ecosystems”.
817

 In the multivariate maritime regime of the Sea of Japan/East Sea, 

regional normative construction is essentially required, in relation to state power 

distribution and the pursuit of states’ respective self-interests.        

   

5.3.2.2.2 Epistemic community-building in the preservation and protection of the 

transboundary marine environment: The knowledge-based regime model 

 

Previous policy recommendations on transboundary environmental cooperation in three 

semi-enclosed seas of NEA reflect two dimensions of multivariate regime-building: a 

power-based regime regarding power distribution, and a self-interest regime concerning 

state interest manifestation. The two dimensions are usually interconnected and interact 

with each other. Another element concerns how to improve the knowledge-based 

regime and build up a robust epistemic community relating to the marine environment. 

Epidemic communities of the marine environment in NEA have the same problem as 

those of fisheries in that epistemic communities of marine environment are organized 

loosely under various regional institutions. They really need stronger transnational 

community-building to offer professional knowledge and recommendations for 
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governmental policy-makers or decision-makers, such as the Mediterranean Science 

Commission, the Baltic Science Network, the Scientific and Technical Sub-Commission 

of Caribbean Sea Commission, the International Arctic Science Committee, and the 

Scientific Committee of Antarctic Research. Elisa Morgera concedes that “the 

ecosystem approach also aims to integrate modern science and the traditional 

knowledge of indigenous peoples and local communities in adaptive management”.
818

 

Therefore, the community consists of not only marine scientists but also ecologists.  

 

It is revealed by Peter Haas that “decision makers only selectively defer to science”.
819

 

Such “‘scientific knowledge’ that is most likely to be converted to effective governance” 

is called “usable knowledge”.
820

 Policy-makers thus have the final discretion in 

determining the utility of provided knowledge. To modify the constrained role of 

epistemic communities, Peter Haas proposes “a new model of reflexive governance” 

based on processes of social consensus.
821

 Outside national governments, members of 

the epistemic community should not only integrate with each other within the 

community but also build up a network with other multiple actors, including private 

firms, NGOs, etc.
822

 Such an approach will incrementally increase the bargaining power 

of epistemic communities in discussions with policy-makers and compel the latter to 

absorb more professional knowledge into the decision-making process.
823

 Consequently, 

“broader policy doctrines are formulated and ultimately institutionalized as they are 

converted to international regimes, national policies, and administrative procedures”.
824

 

Sporadic constitution of epistemic communities in NEA environmental cooperation 

indicates that this region remains at the first stage. A better governance of NEA 

transboundary marine environment requires regional epistemic communities to 

collaborate more with other regional active participants who share similar 

understandings. Such deepening cooperation may assist epistemic communities in a 

more powerful position to work with policy-makers in NEA.   

 

It has been discussed how transboundary fishery management and marine environment 

protection in NEA can be promoted by neighboring States in three contested zones. 

Concurrently, it may take the rights and interests of third States into account when other 

States are in maritime disputes due to the existence of common interests among the 
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relevant States involved. The proposed scheme in NEA to coordinate the different 

interests of implicated States is to construct the multivariate maritime regime based on 

the multivariate regime theory of international relations. Such a regime contains power-

based, self-interest–centered, and knowledge-based regime models but intends to seek 

an equilibration as a new regime model, in order to deal with common interests shared 

by all regional States concerned. In three semi-enclosed seas, trilateral or quadrilateral 

area cooperation needs the construction of the multivariate regime by institutional 

consolidation, normative reinforcement, and epistemic community integration building.   

5.4 Conclusion 

This chapter has reviewed the presence of third States in maritime disputes of NEA 

from the legal and international relations perspectives. Specifically, the second section 

points out legal defects in settling maritime boundary disputes due to the presence of 

third States. What legal means instructs disputing States to do is to not infringe upon the 

rights and interests of third States rather than consider how to take concrete measures to 

settle such rights and interests, unless all the parties manage to cooperate in bringing the 

whole delimitation to the Court, in the style of North Continental Shelf. The ultimate 

outcome is to supplement the function of dispute settlement law but not replace it. At 

the bilateral level, some countries in the region can still delimit some maritime 

boundaries based on international maritime delimitation law. The third section is based 

on the multivariate regime theory in the fifth chapter and provides some possible policy 

recommendations to handle the legal dilemma in the trilateral or multilateral disputed 

areas of NEA.    

 

Specifically, in the Yellow Sea/West Sea, China and South Korea can delimit part of 

their maritime boundary on a purely bilateral basis. Moreover, the China-South Korea 

final maritime boundary and North Korea -South Korea final maritime boundary may 

fall short of the hypothetical China-South Korea-North Korea trijunction; therefore, a 

small portion of trilateral region may be formulated. In the southern part of the Yellow 

Sea/West Sea and the ECS, the final maritime boundary line between China and Japan 

concerning EEZ would stop before meeting with South Korea at a hypothetical 

trijunction. Meanwhile, as a part of a bilateral maritime boundary between China and 

Korea, the southernmost boundary may follow the same track and refrain from 

intersecting with Japan as the third State. Regarding the delimitation of the CS, if the 

Okinawa Trough does not constitute an extended CS of China and South Korea, a short 

maritime boundary which is regarded as the extension of the 1974 CS boundary will be 

drawn between South Korea and Japan. It is better leave the ending point of this short 

maritime boundary undecided and extend it at a certain angle until it reaches 200 NM 
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CS of China. Moreover, China and the South Korea’s delimitation line may stop before 

a hypothetical trijunction and draw an arrowheaded line at a certain azimuth until the 

rights and interests of Japan are affected. If the Okinawa Trough does constitute the 

extended CS of China and South Korea, due to the presence of third States, an overlap 

on the outer CS between China and South Korea makes it almost impossible to 

demarcate a line beyond 200 NM. In the Sea of Japan/East Sea, final maritime 

boundaries may be drawn in compliance with provisional equidistance lines among four 

States and meet each other at two approximate trijunctions. Alternatively, if only partial 

maritime boundaries are to be determined, the presence of two approximate trijunctions 

may inform bordering States not to prejudice the rights and interests of third States; thus, 

potential maritime boundaries will stop in front of these tripoints by drawing an 

arrowheaded line at a certain point at a certain azimuth until areas where third States are 

involved are reached. However, such a conclusion is reached on the basis of clear 

sovereignty ownership over Dokdo/Takeshima and the Northern Territories and Kuril 

Islands. Accordingly, the China-South Korea partial maritime boundary in the Yellow 

Sea/West Sea seems the most likely case that can be delimited.    

Given that it may hardly be possible for maritime delimitation to take care of the rights 

and interests of third States, it is argued that the establishment of the multivariate 

maritime regime may be useful to contain such rights and interests which are commonly 

shared by relevant stakeholders, specifically in fishery management and marine 

environment protection. Moreover, sharing and common rights and interests may 

require the restraint of national interests in order to seek a delicate balance among all 

neighboring States. The fourth chapter considers the multivariate regime theory to 

overcome the legal dilemma arising out of third States in maritime conflicts. Following 

from this theory, the current chapter examines status quo maritime regime-building in 

three disputed maritime zones of NEA. With respect to fishery management, bilateral 

regimes have been set up, but multilateral regimes have not yet been established. 

Keyuan Zou observes that “the East Asian seas urgently need a regional and multilateral 

fishery arrangement which can be more effective to conserve and manage the fishery 

resources therein”.
825

 With regard to the transboundary marine environment, no regional 

environmental agreements have been reached, although there are certain international 

agreements. A variety of institutions produce overlap and inherently fail to achieve 

effective coordination. Primary institutions and agreements do not cover all bordering 

States in each contested zone, and the geographic scope of certain agreements is limited. 

As regards the capacity-building of epistemic communities in both fields, sporadic and 

loose constitutions have to be enhanced, and stronger integration is urgently needed. In 

order to apply the multivariate maritime regime, this chapter provides some policy 
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recommendations on the settlement of common concerns in multistate-disputed areas. In 

the Yellow Sea/West Sea and the Sea of Japan/East Sea, decreasing tensions in the 

Korean Peninsula provide a window of opportunity to strengthen mutual trust and 

confidence in transboundary cooperation. It is also mentioned that trilateral fishery 

cooperation in three areas can be implemented under FAO framework on fisheries. 

States implicated at respective disputed zones can arrange a specific fishery institution 

to reinforce coordination with law enforcement, mutual notification, and other matters. 

As for the marine environment, it is suggested that the ecosystem method may be 

helpful to focus on the integrity of the marine zone and the LME based on every 

region’s specific geographic conditions can be established. Regional environmental 

institutions and agreements also must be strengthened. So as to incrementally build the 

capacity of epistemic communities, it would be good to set up regional scientific organs 

or units to converge on transboundary fisheries and the marine environment. It further 

proposes a network model of reflexive governance for epistemic communities to hold a 

more advantageous stance and to make environmental knowledge play the largest role 

in the decision-making process. Finally, a multivariate maritime regime will be 

established to address transboundary common interests.  

 

In the same vein, the sixth chapter will turn the focus to the South China Sea region, 

where the presence of third States also draws attention in the delimitation process. 

Meanwhile, the multivariate maritime regime is equally significant to encourage all 

neighboring States to properly handle shared and common interests, so as to resolve 

transboundary legal dilemmas.  
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Chapter 6 

The Presence of Third States in the Maritime Dispute Settlement 

of the SCS and the Application of a Multivariate Regime Theory 

 

6.1 Introduction  

In previous chapters, the background of the SCS disputes was elaborated. From the 

1970s to the present, discussions among governments and academics have constantly 

been concerned with the settlement of territorial and maritime disputes in the SCS. At 

the governmental level, it should be pointed out that negotiation and consultation 

become the primary means for claimant States to resolve territorial and maritime 

conflicts, in spite of some countries resorting to judicial dispute settlement. Notably, 

multilateral and bilateral modes are concurrently coexisting in the management of the 

SCS conflicts.
826

 China and ASEAN States in 2018 established the Guidelines for 

Hotline Communications among Senior Officials of the Ministries of Foreign Affairs of 

ASEAN Member States and China, and they issued a Joint Statement on the 

Application of the Code for Unplanned  Encounters at Sea in the SCS.
827

 Vietnam and 

China reached two agreements relating to maritime boundary and fishery cooperation in 

the Gulf of Tonkin (Beibu Bay) in 2000 and are currently continuing negotiations 

regarding the delimitation on demarcation of the sea area beyond the mouth of the Gulf 

of Tonkin as well as associated joint development prospects.
828

 After the SCS 
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Arbitration, China and the Philippines have established a bilateral consultation 

mechanism on the SCC, and in 2018 the two sides signed the Memorandum of 

Understanding (MOU) on Cooperation on Oil and Gas Development.
829

 At the 

academic level, scholars from international relations and international law have actively 

paid due regard to the SCS region. international relations scholars seem more 

enthusiastic about which international relations theory is suitable to explain the SCS 

conundrum.
 830

 international law scholars perceive international law, including the 

UNCLOS, as an international legal regime to handle regional disputes, and they delve 

into how to interpret and apply those legal principles, rules, and norms to the SCS 

conflicts. This is seen particularly in the ongoing debate regarding two arbitral awards 

of the SCS Arbitration.
831

 Due to the interplay among political and legal factors, joint 

research between international relations and international law is recommended by 

scholars.
832
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Thinking on the South China Sea and the Future of Regional Security,” Political Science Quarterly 132, no. 3 

(2017): 435-66.  
831  Selected literature is as follows. Jayakumar et al, The South China Sea Arbitration. Chinese Society of 

International Law, “The South China Sea Arbitration Awards.” Lowell Bautista, ed., “Special Issue on the South 

China Sea Arbitral Award,” Asian Politics & Policy 10, Issue 2 (2018): 173-401. Seokwoo Lee and Hee Eun Lee, 
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(London, United Kingdom: Routledge, 2018). Lingqun Li, China’s Policy towards the South China Sea: When 

Geopolitics Meets the Law of the Sea (London, United Kingdom: Routledge, 2018). Tsu-Sung Hsieh, ed., The 
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However, this chapter argues that a legal dilemma still exists in addressing the SCS 

maritime delimitation disputes in light of the presence of third States. The SCS 

Arbitration cannot resolve overlapping maritime boundaries among bordering States 

and, to some extent, complicates the settlement. Based on the fourth chapter, the 

multivariate regime theory falls within the applicable scope to accommodate and 

balance the interests and rights of surrounding States in the same region. As observed in 

the fifth chapter, the multivariate regime theory is not to replace the role of law but to 

supplement it. International legal regime mandates international courts and tribunals or 

two disputing States refrain from reaching maritime zones where third States are 

involved. In the SCS, the legal method keeps third States from being affected, but no 

concrete measures are taken to properly handle the distribution of rights and interests in 

a transboundary disputed area. As a complementary way, a cooperation regime for 

taking care of community interests may be more desirable.     

 

This chapter is consistent with the theoretical framework established in the fourth 

chapter. At first, it looks into how international law deals with the presence of third 

States in bilateral delimitation among neighboring countries after the SCS Arbitration. It 

is conceivable that international law may take on its insufficiencies in the protection of 

third States’ rights and interests when the delimitation is carried out. Afterwards, there 

is a second section with two parts. For one thing, on the basis of multivariate regime 

theory, this section apprises the effectiveness of established maritime regimes, 

determines which regime models there are and explains why a multivariate regime 

remains absent. For another, this section argues how multivariate regime theory may 

assist the SCS bordering States in handling transboundary maritime conflicts in the 

undelimited areas, particularly in fisheries and marine environment governance. To be 

more tangibly illustrated, this section intends to combine the BRI with the SCS and 

assess the possibilities of how an emerging regional governance mechanism contributes 

to establishing a multivariate maritime regime. Finally, it is concluded that a 

multivariate regime in the SCS may offer possible solutions to afford appropriate 

protection against potential prejudices third States may suffer in the process of maritime 

delimitation.  
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Thuy and Le Thuy Trang, eds., Power, Law, and Maritime Order in The South China Sea, (Maryland, United 

States: Lexington Books, 2015). Yann-huei Song and Keyuan Zou, eds, Major Law and Policy Issues in the 

South China Sea: European and American Perspectives (London, United Kingdom: Routledge, 2014).   
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6.2 Maritime delimitation and the presence of third States in the SCS: Prospects 

and dismay after the SCS Arbitration  

The overarching structure of this section discusses how to carry out the delimitation task, 

with references to the SCS Arbitral Award. The following analysis contains several 

schemes of delimiting the SCS among different countries. During the delimitation 

process, the presence of third States may create judicial dilemmas for delimitation in the 

SCS. The first part will give an overview of a new delimitation framework that 

developed after the MA. The second will elaborate on how relevant countries can carry 

out bilateral delimitation and how the presence of third States poses potential obstacles 

to fulfilling this task. In the end, this section briefly makes some concluding remarks.  

 

6.2.1 An overview of the new delimitation framework following the SCS 

Arbitration  

 

On the one hand, the second chapter has underlined that, given the compliance with the 

MA, overlapping maritime zones between the Philippines and China may largely vanish. 

Since none of maritime features are entitled to TS, EEZ and CS, overlapping maritime 

entitlements between China and the Philippines and other neighboring States, including 

Vietnam, Malaysia, Brunei, and Indonesia, may disappear as well. Additionally, “the 

text and context of the Convention was clear in superseding any historic rights that 

China may once have had in the areas that now formed part of the exclusive economic 

zone and continental shelf of another State”.
833

 Accordingly, potential overlaps between 

zones of Chinese historical rights claims and the EEZ and CS of other States will 

disappear. Furthermore, overlaps between China’s TS generated by certain rocks 

occupied by it and the Philippines’ 200-NM EEZ from its archipelagic baseline will 

engender new overlapping entitlements. Likewise, Vietnam’s TS generated by its 

controlled rocks will overlap with China’s TS generated by its controlled larger features 

and with the Philippines’ 200-NM EEZ.
834

 Furthermore, Mischief Reef and Second 

Thomas Shoal, occupied by China, are located in the EEZ and CS of the Philippines and 

are subject to its sovereign rights and jurisdiction. Consequently, this will deprive 

Vietnam’s and China’s sovereignty over the Spratlys as a unit. Gaven Reef (South) and 

Hughes Reef as LTEs lie within 12-NM TS of Namyit Island and Sin Cowe Island, 

controlled by Vietnam; therefore, they are attributed to Vietnam’s sovereignty, but this 

concurrently derogates China’s sovereignty claim. To sum up, the MA redefines 

sovereignty and maritime delimitation between two original litigants and third States.  

                                                           
833   The Philippines v. China, at 103, para. 247 (PCA. 2016). 
834  “Philippines v. China: Arbitration Outcomes,” Asia Maritime Transparency Initiative, accessed July 8, 2018, 

https://amti.csis.  org/arbitration-map/. Nordquist and  Phalen, “Interpretation of UNCLOS Article 121 and Itu 

Aba (Taiping),” 73-5. 
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Although the Philippines in its Application actually confined the disputed zone to its 

claimed WPS, it indeed produces spillover effects upon third States. According to the 

expert report submitted by Lindsay Parson on behalf of the Philippines, it delimits two 

lines representing potentially the outer limits of China’s CS and the Philippines’ CS 

beyond 200 NM. This research’s legal basis is the defragmentation of the Spratlys as a 

unit and the Tribunal’s ruling is clearly in favor of Lindsay Parson’s hypothesis and the 

Philippines’ proposition. Therefore, at least one potential overlap regarding the CS 

beyond 200 NM between Vietnam and the Philippines is likely to be formulated.
835

 

Moreover, as pointed out by Alex Oude Elferink, “in the case of Viet Nam’s submission 

there also exists a potential overlap with the CS extending from China’s Hainan Island 

and in the case of the joint submission there exists a potential overlap with the 

continental shelf of Brunei and that of Philippines”.
836

 In brief, potential overlaps of CS 

beyond 200 NM complicate maritime delimitation after the SCS Arbitration. 

 

6.2.2 Maritime delimitation between China and the Philippines, between Vietnam 

and the Philippines, and between China and Vietnam  

 

According to the MA, Mischief Reef, Second Thomas Shoal, Subi Reef, Gaven Reef 

South, and Hughes Reef are LTEs without any entitlements.837 Additionally, Mischief 

Reef, Second Thomas Shoal, and Hughes Reef are subsumed into the 200-NM EEZ of 

the Philippines.
838

 Scarborough Shoal, Johnson Reef, Cuarteron Reef, Fiery Cross Reef, 

Gaven Reef North, and McKennan Reef are defined as rocks.
839

 Moreover, the rest of 

potentially larger features in the Spratlys are defined as rock as well.
840

 Accordingly, in 

regard to the delimitation between China and the Philippines after the SCS Arbitration, 

this becomes a delimitation between several isolated features with 12-NM TS occupied 

by China and the coast of the Philippines’ archipelago. Though the Philippines can 

claim 12 NM from several rocks it controls, no weight may be given in light of the 

Philippines’ official position. Therefore, Loaita Island may be given no effect in the 

                                                           
835  The Philippines v. China, Supplemental Written Submission of Philippines, Vol. 1, at 39-40, para. 8.9 (PCA. 

2015). “In the case of the mainland, Hainan and the Paracel Islands, for example, the limit of the continental 

margin extends to 237 M from the Paracels. In the case of the Pratas Islands, the limit of the continental shelf 

extends to 230 M (and most of this lies within 200 M of Taiwan).” The Philippines’ CS beyond 200 NM is 

measured from the archipelagic baseline of the Philippines’ mainland territory (Philippines’ Islands). The overlap 

may occur between Vietnam and the Philippines.  
836   Alex G. Oude Elferink, “Do the Coastal States in the South China Sea Have a Continental Shelf Beyond 200 

Nautical Miles?” in The South China Sea Disputes and Law of the Sea, ed., S. Jayakumar, Tommy Koh, and 

Robert Beckman (Cheltenham, United Kingdom: Edward Elgar Publishing, 2014), 172.     
837   The Philippines v. China, at , paras. 383, 1203 B (4)-(7) (PCA. 2016). 
838   Ibid., at 174, 474, paras. 383, 1203 B (4)-(7) .  
839   Ibid., at 259, paras. 643-5. 
840   Specifically, they are Itu Aba occupied by China; Northeast Cay, Thitu Island, West York Island, Loaita Island, 

and Nanshan Island controlled by the Philippines; and Southwest Cay, Sand Cay, Namyit Island, Sin Cowe Island, 

Amboyna Cay, and Spratly Island controlled by Vietnam.   
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bilateral delimitation. Nevertheless, Itu Aba, Gaven Reef, and McKennan Reef with 

merely 12-NM TS have an overlap with the 200-NM EEZ and CS of the Philippines. 

Meanwhile, Vietnam’s 12-NM TS generated by Sand Cay and Namyit Island may 

largely overlap with the Philippines’ EEZ and CS. In particular, the vast majority of an 

overlap between Vietnam and the Philippines actually covers the scope of an overlap 

between China and Philippines.  

 

This indeed gives rise to some difficulties: First, an overlap between TS and EEZ/CS 

seems alien to regular maritime delimitation methods; since the delimitation under 

Articles 15, 74, and 83 of UNCLOS, they are TS v. TS, CS v. CS, and EEZ v. EEZ 

between State A and State B. In other words, whether the three-stage approach is 

directly applicable is uncertain. Second, given this delimitation approach may be 

applied, the scope of the relevant area to be delimited may difficult to be ascertained. 

Vietnam’s 12-NM TS as a third State overwhelmingly overlap with superimposed zones 

between China’s TS and the Philippines’ EEZ and CS. Such a great portion of a third 

party’s entitlement being involved may pose an insurmountable obstacle to determining 

the relevant area to be delimited. Third, in line with international case law, in order not 

to prejudice the rights and interests of a third State, the China-Philippines presumed 

maritime boundary could not encroach into Vietnam’s TS generated from Sand Cay and 

Namyit Island. Notwithstanding, the extensive trilateral overlap may paralyze the 

delimitation process. Fourth, the TS of McKennan Reef as a single feature occupied by 

China formed an enclave falling within the Philippines’ 200-NM EEZ. If the 

delimitation result is fully recognized, China’s absolute sovereignty over McKennan 

Reef itself, internal waters, and 12-NM TS may conflict with the Philippines’ exclusive 

rights in its 200-NM EEZ and CS.  

 

By the same token, in the northern part of the Spratlys, Sand Cay, Namyit Island, and 

Sin Cowe Island controlled by Vietnam are individual features as rocks where TS may 

overlap with the Philippines’ EEZ. Meanwhile, TS of Sandy Cay and Namyit Island 

may largely overlap with TS of Itu Aba Island and Gaven Reef occupied by China. So 

as not to prejudice the rights and interests of a third State (China), a Vietnam-

Philippines hypothetical maritime boundary may not encroach into Vietnam’s TS. Thus, 

it may avoid trespassing on China’s TS. Such a doctrine may lead bilateral delimitation 

into a deadlock. Sin Cowe Island as a rock constitutes an enclave in the Philippines’ 

EEZ. It is perceived that Vietnam’s claimed sovereignty over Sin Cowe Island itself, 

internal waters, and 12-NM TS may conflict with the Philippines’ exclusive rights in its 

200-NM EEZ and CS. In short, the presence of third States may extensively hamper the 

delimitation between China and the Philippines as well as Vietnam and the Philippines. 
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With regard to maritime delimitation between China and Vietnam, there are two 

maritime domains to be delimited between two States. For one thing, “China’s claims to 

‘historical waters’ in the SCS proper overlaps with the claims to EEZ and continental 

shelf areas of Vietnam”.
841

 In accordance with the MA, there is no need to delimit an 

overlap between China and Vietnam regarding historical rights and the EEZ and CS. 

For another, TS of Fiery Cross Reef and Cuarteron Reef occupied by China is 

simultaneously located in the CS beyond 200 NM jointly claimed by Vietnam and 

Malaysia. Therefore, there may be no overlapping EEZ within 200 NM between China 

and Vietnam. The rest of the maritime features occupied by China, even those with TS, 

may have no overlap with Vietnam’s EEZ and CS within and beyond 200 NM. It is 

argued that two enclaves with 12 NM may be formed by Fiery Cross Reef and 

Cuarteron Reef and become two maritime boundaries between Vietnam and China. 

Nevertheless, it is discerned that a full recognition of 12-NM TS of two features may 

possibly meet the Vietnam-Malaysia hypothetical maritime boundary with regard to 

overlapping CS beyond 200 NM. The full recognition of China’s 12-NM TS depends on 

how Malaysia claims its CS beyond 200 NM in this rectangular area. Without 

identifying Malaysian entitlements, it is very unlikely delimitation between China and 

Vietnam could happen.   

 

6.2.3 Maritime delimitation between China and Malaysia, between China and 

Brunei, between Vietnam and Malaysia, and between Vietnam and Brunei 

 

Malaysia considers itself to “have overlapping maritime entitlements (including an 

extended CS) in the areas of some of the features that the Tribunal has been asked to 

clarify”.
842

 Nonetheless, the MA may conflict with such a claim and largely diminish 

overlapping areas between China and Malaysia. Fiery Cross Reef and Cuarteron Reef 

are located in Malaysian CS beyond 200 NM, thus, two circular lines may become 

underlying maritime boundaries between China and Malaysia. But a full recognition of 

12-NM TS of two enclaves may possibly meet the Vietnam-Malaysia hypothetical 

maritime boundary regarding overlapping CS beyond 200 NM. This will depend on 

how Vietnam claims its CS beyond 200 NM in this rectangular area. Without 

identifying Vietnamese entitlements, it may be not possible to carry out the delimitation 

between China and Vietnam.  

 

                                                           
841   Nguyen Hong Thao and Ramses Amer, “Managing Vietnam's Maritime Boundary Disputes,” Ocean 

Development & International Law 38, Issue 3 (2007): 310.  
842    The Philippines v. China, at 257-8, paras. 638-9 (PCA. 2016).   
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Two existing areas may be delimited between Vietnam and Malaysia without the 

presence of China’s historic rights as ruled by the MA. The first part concerns a 

commonly shared CS beyond 200 NM according to a CLCS joint submission by two 

States. Given that a delimitation task may be fulfilled and there is only a single CS in 

international law, it constitutes a CS v. CS delimitation, which falls within the 

provisions of Article 83, so that a three-stage approach may be adopted. Nevertheless, 

the delimitations of CS beyond 200 NM related to three adjudicated cases are only 

implemented between adjacent States.
843

 Whether such a delimitation method can be 

unconditionally applied in the opposite States has not yet been settled. The pending case 

between Nicaragua and Colombia before the ICJ concerns just such an issue, and it 

remains to be seen what decision will be made.
844

 The delimitation of CS beyond 200 

NM between Vietnam and Malaysia may be deemed unpredictable and uncertain.  

 

Furthermore, part of Brunei’s potential CS within 200 NM may overlap with CS beyond 

200 NM in Vietnam-Malaysia’s CLCS joint submission, and may even overlap with 

Vietnam’s CS within 200 NM. Consequently, Brunei’s CS within 200 NM may divide 

Vietnam-Malaysia’s boundary into two sectors. So as not to infringe the potential CS of 

Brunei as a third State, the terminus of the Vietnam-Malaysia CS boundary may fall 

short of a hypothetical Vietnam-Malaysia-Brunei tripoint. In the meantime, the second 

part indicates an overlap between 12-NM TS of Vietnam and 200-NM EEZ. In terms of 

the MA, Vietnam’s controlled features—Amboyna Cay and Barque Canada Reef, 

which are outside of its CS beyond 200 NM but located in the 200-NM CS of 

Malaysia—may be identified as rocks. If the delimitation framework is possible, 

Vietnam’s sovereignty over two features, associated internal waters, and 12-NM TS 

may conflict with Brunei’s exclusive rights in its 200-NM EEZ and CS. Additionally, 

three States simultaneously have overlaps with each other. Without maritime 

delimitation between Vietnam and Brunei, it is not practically feasible to settle the 

delimitation between Vietnam and Malaysia regarding that particular overlap. Therefore, 

bilateral delimitation seems very unlikely, and a tripartite delimitation may be necessary 

through negotiations.   

 

6.2.4 The delimitation between Philippines and Malaysia, Vietnam and Indonesia, 

and China and Indonesia      

 

                                                           
843  Bangladesh/Myanmar (ITLOS. 2012). Award on the matter of the Bay of Bengal Maritime Boundary Arbitration 

between Bangladesh and India, Bangladesh v. India (PCA. 2014). Ghana/Côte d’Ivoire (ITLOS. 2018).    
844  Signe Veierud Busch, “Opposite or Adjacent – Does it Make a Difference? Delimiting the Continental Shelf 

beyond 200 nm,” The JCLOS Blog, December 1, 2017, http://site.uit.no/jclos/files/2017/12/JCLOS-Blog-0112 

17_Blogpost-ghana-cote-divoire. pdf.  
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The Philippines has not delimited maritime boundaries with Malaysia in the SCS or in 

the Sulu Sea. According to the MA, no involvement of Chinese historical rights would 

interfere with the delimitation between the two States. As regards the SCS part, the 

delimitation is intertwined with the sovereignty of Sabah, as was reflected in Malaysia’s 

communication to the Tribunal. Given the sovereignty of Sabah is not disputable and 

belongs to Malaysia, it is likely to delimit a maritime boundary between the two States. 

In light of the standard in the MA, Commodore Reef, controlled by the Philippines, and 

some insular features controlled by Malaysia may only be defined as LTEs with no 

legal effects in the delimitation process.
845

 Accordingly, the two parties may demarcate 

a strict equidistance line between them. Provided the controversy concerning the 

sovereignty of Sabah continues, the chances of fulfilling the delimitation task may not 

be very promising.  

 

In 2003, Indonesia and Vietnam concluded an agreement concerning the delimitation of 

the CS boundary.
846

 Some scholars believe China “has not reacted publicly to” the 

Indonesia-Malaysia CS Agreement in 1969 and the Indonesia-Vietnam CS 

Agreement.
847

 Nevertheless, China’s Note Verbale in 2011 to the Philippines reaffirmed 

China’s historical rights within the nine-dash line in the SCS.
848

 In addition, China also 

expressed the position that China and Indonesia “have overlapping claims for maritime 

rights and interests” in the southern part of the SCS.
849

 Such public statements may 

indicate that China realizes that overlapping maritime entitlements exist and require 

maritime delimitation, without taking cognizance of Indonesia’s maritime boundaries 

                                                           
845  There are some scholars who consider the Commodore Reef as islands. Therefore, it is really controversial in the 

identification of the legal status and maritime entitlement of features under international law, including the 

UNCLOS. Relevant literature can be seen: J. Ashley Roach, “Malaysia and Brunei: An Analysis of their Claims 

in the South China Sea,” Centre for Naval Analysis Occasional Paper, 12, accessed June 6, 2018, 

https://www.cna.org/cna_files/pdf/IOP-2014-U-008434.pdf. Victor Prescott and Clive Schofield, “Undelimited 

Maritime Boundaries of the Asian Rim in the Pacific Ocean,” Maritime Briefing 3, no. 1 (2001): 59.  
846  Ted L. McDorman and Clive Schofield, “Indonesia-Vietnam, Report Number 5-27,” in International Maritime 

Boundaries, ed. D.A. Colson and R.W. Smith (Leiden, Netherlands: Martinus Nijhoff, 2011), 4301-15.   
847   McDorman and Schofield, “Indonesia-Vietnam,” 4305. 
848  “Communications received with regard to the joint submission made by Malaysia and Viet Nam: China,” 

Commission on the Limits of the Continental Shelf, CML/8/2011, April 4, 2011, accessed July 14, 2018, http:// 

www.un.org/depts/los/clcs_new/submissions_files/mysvnm33_09/chn_2011_re_phl_e.pdf. As claimed by China, 

China’s sovereignty and related rights and jurisdiction in the SCS are supported by abundant historical and legal 

evidence. Here, related rights and jurisdiction with historical evidence means China’s historic rights in the SCS.  
849  “Foreign Ministry Spokesperson Hua Chunying’s Regular Press Conference on August 31, 2017,” Ministry of 

Foreign Affairs of the People’s Republic of China, August 31, 2017, accessed July 14, 2018,  

http://www.fmprc.gov.cn/mfa_eng/xwfw_6653 99/s2510_665401/2511_665403/t148 8873.shtml. “Foreign 

Ministry Spokesperson Geng Shuang’s Regular Press Conference on July 14, 2017,” Ministry of Foreign Affairs 

of the People’s Republic of China, July 14, 2017, accessed July 14, 2018, http://www.fmprc.gov.cn/mfa_eng/xw 

fw_665399/s2510_665401/t1477975.shtml. “Foreign Ministry Spokesperson Hua Chunying’s Remarks on 

Indonesian Navy Vessels Harassing and Shooting Chinese Fishing Boats and Fishermen,” Ministry of Foreign 

Affairs of the People’s Republic of China, June 19, 2016, accessed July 14, 2018, http://www.fmprc.gov.cn/mfa_ 

eng/xwfw_665399/s2510_665401/2535_665405/t1373402.shtml. “Foreign Ministry Spokesperson Hua 

Chunying’s Regular Press Conference on March 23, 2016,” Ministry of Foreign Affairs of the People’s Republic 

of China, March 23, 2016, accessed July 14, 2018, http://www.fmprc.gov.cn/mfa_eng/xwfw_665399/s2510_665 

401/t1350212.shtml. “Foreign Ministry Spokesperson Hong Lei’s Regular Press Conference on November 12, 

2015,” Ministry of Foreign Affairs of the People’s Republic of China, November 12, 2015, accessed July 14, 

2018, http://www.fmprc.gov.cn/mfa_eng/xwfw_665399/s2510_66 5401/t1314306.shtml. 
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with Malaysia and Vietnam. Notably, Ted L. McDorman and Clive Schofield comment 

that “the Indonesia-Vietnam Agreement creates a continental shelf boundary which 

essentially links the northern end points of the two boundary sections of the 1969 

Indonesia-Malaysia Agreement and completes the delimitation of continental shelf 

boundaries in the area around the Natuna Islands”.
850

 Moreover, the eastern limit of that 

boundary takes the rights and interests of Malaysia into account and does not extend to 

a third State’s maritime zone. Since the MA may reject the presence of historic rights 

claimed by China, the Indonesia-Vietnam CS boundary gains support from it. In the 

same vein, the Indonesia-Vietnam EEZ boundary, even if incomplete, can use the MA 

as a basis to clarify that no third States are involved and the boundary continues to be 

delimited.  

 

Their CS boundary “reflects an equidistance line at the western end and a deflection 

from the equidistance line throughout most its length stretching to the east”, as indicated 

by David Colson and Robert Smith.
851

 Specifically, “Indonesia secured full effect for its 

islands in the western part of the delimitation line which is based on equidistance” and 

“appears to have preserved its seabed energy resource interests with respect to 

prospective areas of seabed in the vicinity of the Natuna Islands group”.
852

At the eastern 

part of the boundary, the delimitation line departs from a provisional equidistance line, 

as Indonesia’s island groups are more offshore than those of Vietnam and “are given 

partial weight”.
853

 In light of the MA, none of the maritime features in the Spratlys are 

islands under Article 121, but rocks with at most 12-NM TS. Though Vietnam and 

Indonesia are not parties to the arbitration, and not bound by the MA, both are parties to 

the UNCLOS and positively deem the Convention as a safeguard of their maritime 

rights and jurisdiction. In particular, Vietnam did not rule out the possibility of going to 

a court or a tribunal to justify its position.
854

 Therefore, if they respect the role of the 

UNCLOS in the settlement of maritime disputes, it is possible for two States to modify 

their previous position on the legal status and entitlement of some features in their CS 

Agreement and give reduced effect in the delimitation. In other words, those with full 

effects may be given partial weight, while other features with partial weight may be 

regarded as having no effect at all. However, whether they really make such 

modifications remains unknown. As regards the Vietnam-Indonesia EEZ boundary, two 

States have undergone 10 rounds of technical meetings to discuss the issue of 

                                                           
850   McDorman and Schofield, “Indonesia-Vietnam,” 4301.  
851   Ibid., 4309.    
852   Ibid., 4310.   
853   Ibid.    
854  “Arbitral Ruling on South China Sea will Have Long-term Impacts in Dispute Resolution: Expert,” Vietnam 

News, July 13, 2018, accessed July 14, 2018, http://vietnamnews.vn/opinion/451603/arbitral-ruling-on-south-

china-sea-will-have-long-term-impacts-in-dispute-resolution-expert.html#F PlQzpy2wVpJHut7.99.  
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delimitation.
855

 Compared with single maritime boundary delimitation in international 

case law and state practice, the Vietnam-Indonesia EEZ delimitation is a separate 

process and may not follow the same approach as the CS boundary. Moreover, the 

Tribunal’s decision on the legal status and entitlement of maritime features in the 

Spratlys might be taken into account, signaling that the UNCLOS and international rule 

of law should be respected and obeyed in the SCS. Provided two parties agree to apply 

the interpretation of Article 121 by the Tribunal to bilateral delimitation, individual 

offshore features may at most generate 12-NM TS. If this happens, Indonesia may find 

itself situated in a less favorable position, since Indonesia’s islands are more offshore 

than those belonging to Vietnam. Whether Indonesia will follow such a ruling remains 

far from clear. From this perspective, it is remarked that the SCS Arbitration indeed 

produces negative impacts on the delimitation process of the SCS region.  

 

6.2.5 Summary 

 

This section focuses on how to implement maritime delimitation of the SCS, 

particularly the Spratlys area, if the ruling were applicable. It is observed that the China-

Philippines, China-Vietnam, and China-Malaysia hypothetical boundaries may suffer 

from a new overlapping situation which may not fall within the UNCLOS and it is 

unlikely to be  resolved by a three-stage approach in international case law. In addition, 

the exclusive nature of one State’s sovereignty over internal waters and TS of some 

rocks may conflict with the same nature of exercising sovereign rights and jurisdiction 

of another State in the EEZ and CS, which potentially creates new trouble to be tackled 

in the future. According to Jun Qiu’s comments regarding submissions on the CS 

beyond 200 NM submitted by Vietnam and Malaysia, “these submissions raise a 

question of whether a coastal State can extend its continental shelf across neighboring 

land territory” and “the UNCLOS does not have a definite answer to the questions 

which arise from this type of dispute”.
856

 Here, it is exactly the same situation. Similar 

consequences can also be seen in the Vietnam-Philippines and Vietnam-Malaysia 

hypothetical boundaries. Regarding newly defined rocks by the Tribunal, among 

Vietnam, China, and the Philippines, a large overlap between one State’s TS and 

another State’s TS and EEZ may make the delimitation quite challenging. Demarcating 

a small segment may be of little assistance in handling the big picture. In the Spratlys, 

numerous features are insular and isolated from each other. Some features currently 

controlled by one State as LTEs may fall within and be subsumed into the EEZ/CS of 
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another State, which results in the loss of sovereignty of that State. Sovereignty dispute 

is of great sensitivity among littoral States, and delimitations might not avoid this issue. 

Accordingly, the MA may increase the difficulty in delimiting maritime boundaries. 

Last but not least, if the MA really helps neighboring States in the SCS to reduce their 

maritime conflicts, non-party States may modify their previous positions and adjust 

them to showcase their respect for and compliance with the UNCLOS and international 

law. However, the reality may be the opposite. In the southern part of the SCS, the 

identification of some maritime features in the Indonesia-Vietnam CS boundary 

agreement is inconsistent with the SCS arbitral ruling. The ongoing Indonesia-Vietnam 

EEZ boundary negotiation may take the decision into account, but it may be less 

favorable to Indonesia. One might say that it is questionable whether such a ruling 

really has a role to play in future delimitation. It is concluded that maritime delimitation 

based on the MA of the SCS Arbitration may not be free of doubt and may create new 

challenges for the settlement of maritime boundary disputes in the region. In the 

following section, it is stated that obstacles to legal means may be reduced by 

transboundary governance via the establishment of the multivariate regime model based 

on multivariate regime theory. Such a regime intends to assist states to focus on 

common interests that are shared by disputing parties and third States in the SCS as a 

whole.  

6.3 International regime-building in the SCS: Accommodating the maritime rights 

and interests of surrounding States in the SCS 

The previous section discusses that the SCS Arbitration cannot help solve such a legal 

dilemma but may create a new delimitation framework. The presence of third States 

constitutes a main hindrance to carrying out bilateral delimitation in the SCS. In order to 

balance the maritime rights and interests of all parties in the SCS area, an effective 

cooperation regime which contains common maritime rights and interests shared by all 

stakeholders must be established. Based on discussions presented in the fourth chapter 

of the present work, the third section here gives an overview of status quo regional 

arrangements in the SCS, particularly for fishery management and the marine 

environment. First, this section analyzes whether current arrangements fall within the 

regime formation models clarified in the fourth chapter. If so, which theoretical model 

has been established? Second, since the multivariate regime theory proves to be a 

suitable regime setting in a multistate-disputed area, it is elaborated that this theory is 

applicable, and this section will show it can be used to setup a multivariate maritime 

regime in the SCS. Third, as one of claimant states, China’s SCS policy influences 

regional peace and stability. The geographic scope of the BRI as China’s recent foreign 

policy has covered the SCS region and the BRI itself have been considered to be an 
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international regime.
857

 It would be meaningful to examine which specific regime model 

the BRI fits into. This part will focus on this issue and will use the multivariate regime 

theory to interpret the BRI and discuss its application with the SCS.  

 

6.3.1 Regime settings in the SCS 

 

Different international relations theory schools have expressed their different views to 

understand the SCS conflicts and dispute settlement. According to an overview of IR 

literature in recent years, there are three main international relations theories, including 

realism, liberalism, and constructivism. The fifth chapter reviewed how the three 

mainstream international relations theories are applied in NEA. The same approach will 

also be adopted in this chapter. Specifically, realist scholars discuss the SCS power 

struggle and consider China to be a regional hegemon against other bordering States as 

well as the US as a global hegemon in the international system. Liberalist scholars draw 

attention to the role of institutions, rules, and norms in regulating the behavior of 

neighboring States and ensuring the respective pursuit of their self-interest in the SCS. 

Constructivist scholars focus on how China builds up its identity and changes the 

knowledge of other States on Chinese identity in the SCS. As a result, a detailed 

examination of international relations mainstream theory models and the SCS will be 

presented below. Based on general remarks which have been made, it will further 

contend how international relations regime models are applied in the SCS and elaborate 

which regime model in international relations is in use and which model needs to be 

shaped.  

 

6.3.1.1 Prevalent international relations theories in the analysis of the SCS 

maritime conflicts 

 

The primary reason that international relations theorists are concerned with the SCS is 

“the rise of China as an economic and military power”, as pointed out by Andy Yee.
858

 

After the “Reform and Opening-up” policy was launched in 1978, China kept a long-

standing low-key stance in the SCS conflict and intended to focus on domestic 

economic development. Nevertheless, the situation seems to have changed when 

China’s GDP growth surpassed that of Japan and it became the second largest economic 
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entity in 2010.
859

 At this point, the “Asia-Pacific Rebalance” strategy was issued by the 

Obama Administration and the US declared it would give its allies in Southeast Asia 

financial, military, and security support, in order to counter China’s increasing influence 

in the region.
860

 In the context of competition between the big powers, regional tension 

is growing increasingly severe. For instance, there was a standoff regarding the 

Scarborough Shoal between China and the Philippines in 2012, because the Philippines 

arrested Chinese fishermen and directly clashed with Chinese coast guard.
861

 Because of 

the deployment of the Hai Yang Shi You 981 oil rig in the disputed area, Vietnam and 

China experienced a standoff until China withdrew the oil rig.
862

 From 2013 to 2016, 

the Philippines unilaterally sued China by resorting to arbitration under Annex VII of 

the UNCLOS, and it finally obtained a sweeping victory. However, economically, 

China discouraged Chinese tourists from traveling to the Philippines and banned the 

importation of bananas, which gave rise to economic loss for the Philippines.
863

 

Additionally, to safeguard and demonstrate its sovereignty over the Spartlys, China 

implemented massive land reclamation projects.
864

 China’s transition from the low-key 

actions to active engagement in the SCS triggers realists to delve into potential impacts 

on the region. For one thing, China and the US as two great powers become more and 

more competitive in the SCS under the Trump Administration. For another, the rivalry 

between China and some other countries, particularly Vietnam and the Philippines, is 

fluctuating. Internationalizing the SCS disputes is one of Vietnam’s SCS strategies, and 

the US, Japan, and Russia were invited to participate in military, oil, and gas 

development in the disputed maritime zones.
865

 As external interference from other 

States can distract China and force China to compete with them in different directions, 

such a strategy is apparently advantageous when China’s comprehensive national 

strength is situated at a lower level. However, when China’s economic and naval power 

strengthens and narrows the gap with the US, China can concentrate on the actions of 

neighboring countries without fearing increasing external influences.   
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Defensive realism, as argued by Klaus Raditio, “contends that power maximisation can 

be a ‘risky business’, since more power does not necessarily mean more security”.
866

 He 

further points out that there is a security dilemma between China and SEA countries, 

since all states have upgraded their military capacity and can hardly be reconcilable.
867

 

By contrast, offensive realism indicates that a state extends its capacity as much as it 

can and establishes an imbalance to ensure its security.
868

 Truong Thi Thu Ngan 

comments that, due to its expanding power, “China will take advantage of its rapid rise, 

as well as its increasing military strength to threaten its neighboring countries”.
869

 

Similarly, Renato De Castro
 
asserts that “a big power applying a realpolitik approach 

against a small power may force the latter to reciprocate in kind despite the asymmetry 

in the two countries’ power relations”
.870

 Therefore, realist theory in the SCS explains 

the comparison of state power, and regional states only pursue an increase of military 

and naval capacities to maintain own safety and security and to avoid the breakout of 

armed conflicts. In other words, the security situation in the SCS accords more with the 

offensive realist theory.       

  

From a liberal perspective, regional institutions and rules and norms are of significance 

in the management and regulation of the behavior of neighboring States in the SCS. 

Feng Zhang reveals that “institutionalist theory is most useful for explaining Chinese 

policy between the late 1990s and 2008, when China adopted a largely institutionalist 

approach to the South China Sea disputes”.
871

 Nevertheless, the status quo has changed 

gradually since then, and China is adopting an increasingly tougher position in the SCS. 

Joseph Nye criticizes China’s provocations in the SCS and claims such actions are in 

variance with the UNCLOS and hinder US freedom of navigation.
872

 Renato De Castro 

acclaims the Philippines’ “liberal-legal approach” as a small power against China by 

bringing its conflicts with China to the ASEAN or resorting to UNCLOS compulsory 
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arbitration for the purpose of resolving longstanding maritime disputes with China.
873

 

Moreover, Katherine Morton observes that “a liberal maritime order is underpinned by 

the common interest and by international law that seeks a fairer distribution of ocean 

benefits between naval powers and coastal states”.
874

 China’s current approach and its 

interaction with the US and other neighbors in the SCS indicate that “the fragility of the 

existing rules-based maritime order is of primary concern”.
875

 In general, liberalist 

scholars are straightforwardly critical of Chinese recent actions in the SCS and have 

largely ascribed to China the negative consequences of noncompliance with 

international law and the UNCLOS. 

 

Constructivists focus on how the SCS neighboring countries shape their own images 

and build up their various identities in the process of conflicts and cooperation. Rising 

nationalism internally in some countries like China, Vietnam, and the Philippines is 

frequently taken into account.
876

 The expression of nationalism is a double-edged sword. 

On the one hand, it can support a country’s countermeasures against another state. On 

the other hand, excessive nationalism makes a state’s government unlikely to surrender 

and compromise, and it can even lead to a deadlock in achieving resolutions to ongoing 

conflicts. Timo Kivimäki indicates that “interdependence creates an identity where the 

common interests of all of the ASEAN become relevant, rather than a simple focus on 

national interests”.
877

 Apart from that, Feng Zhang also observes that, in the SCS, “at 

the heart of the debate, is the fundamental question of China’s identity as a rising 

power”.
878

 Rex Li similarly expounds that Chinese activities in the SCS “should be 

perceived as part of an on-going process of identity construction”.
879

 China wants to 

“construct the identity of a global power that has full command of the sea in East Asia 

and beyond” and “reshape the US-led regional security order”.
880

 Even if China 

perceives itself as a rule follower with respect to and compliance with international 

legal rules, constructivists are inclined to regard China as a challenger and revisionist 

against status quo rules and norms.
881
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To briefly sum up, when international relations theorists are concerned with the SCS 

issue, the rise of China becomes the primary driving force to be deeply examined. It is 

closely interconnected with power balance, respect for, and compliance with established 

rules and norms, and the perception of identity and position in the region. Power 

struggle changes in the SCS give rise to more and more regional arrangements to 

manage the increasing number of bilateral or multilateral clashes. To be observed, 

although power competition is inescapable, international and regional institutions and 

rules and norms help keep the SCS away from the risk of large-scale armed conflicts, 

and maintain, to some degree, peace and security. Meanwhile, China and other SEA 

countries are gradually adapting themselves to evolving perceptions of their identities: 

China changed its attitude from passive respondent to active participant by supporting 

ASEAN-related forums; SEA countries have also modified their positions from serious 

suspicion to increasing but somewhat slow-building confidence and trust.
882

 The next 

part will carefully appraise regional arrangements in the SCS and will make some 

observations on these arrangements based on the multivariate regime theory put forth in 

the fourth chapter.  

 

6.3.1.2 Regional arrangements in the SCS contested zones: An analysis of 

international relations regime models 

 

As observed by Same Bateman, “there is still no effective regime in the South China 

Sea for cooperative marine management and good order at sea” in various aspects.
883

 He 

also observes that “it would have been better for regional maritime security if the 

Philippines had not launched its unilateral action” as regards the SCS Arbitration.
884

 It is 

frequently said that the UNCLOS imposes a legal obligation upon contracting parties to 

cooperate in a semi-enclosed sea without further clarifications on how to cooperate. 

Nonetheless, UNCLOS remains far from acknowledging the establishment of a legal 

regime for cooperation, which lays bare legal dilemmas in addressing the SCS dispute. 

Nevertheless, it is not likely to draw a conclusion that no certain regimes are set up at 

all. Therefore, such a gap may be filled by a broader understanding on regime-building 

in the SCS from the perspective of international relations. In this chapter, it is argued 

that some regimes relating to transboundary maritime governance by taking the 
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common interests and rights of all bordering States into account are sporadically 

formulated. Nonetheless, they are not systematic and coordinated and cannot constitute 

a comprehensive multivariate regime. This section will respectively examine why three 

constitutive elements (the power-based regime model, the self-interest–based regime 

model, and the knowledge-based regime model) are partially absent and incomplete in 

the SCS. There will be three parts in this section: the first will evaluate the SCS 

situation and specify what regime settings are needed after the SCS Arbitration; the 

second part will give an overview of regime models in the SCS; and the third part will 

make some observations on the current regime settings.  

 

6.3.1.2.1 An appraisal of the SCS situation after the SCS Arbitration       

 

To illuminate, on the road to the establishment of maritime regimes in the SCS, 

negotiation and consultation at the bilateral or multilateral level are the main channels. 

In the East Asian region, as Judge Owada points out, “it is the cultural heritage of this 

region that tends to tilt towards the direction of reconciling differences through 

negotiation and accommodation, rather  than through adjudication on the basis of a 

clear-cut application of the law”.
885

 Judge Paik emphasizes that “the supposed cultural 

factor in explaining the Asian or East Asian reluctance toward international law or 

adjudication should not be exaggerated” and he is “cautiously optimistic” about East 

Asia’s active participation in international adjudication.
886

 The cautious attitude means 

that the impacts on dispute settlement that are exerted by East Asian culture regarding 

negotiation and consultation cannot be overlooked. An overview of “diplomatic practice 

of Asian countries” consolidates the view that observation and compliance with agreed-

upon interstate rules and principles do not specifically require clearly legal binding 

instruments in the strictest sense.
887

 Declarations by negotiation and consultation which 

are reaffirmed and obeyed by regional States for consecutive years equally have legally 

binding force, which is particularly seen among SEA States and China in the framework 

of ASEAN.
888
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During the SCS Arbitration, the Philippines’ unilateral lawsuit against China pushed 

forward, while China strongly launched land reclamation activities that led to increasing 

concerns from neighboring ASEAN States. Additionally, the US carried out freedom of 

navigation exercises in the SCS,
889

 although such operations have raised continuous 

objections from China.
890

 Ostensibly, such a direct confrontation arises from a lack of 

mutual trust between China and ASEAN States and China and the US. What is more, 

China and the Philippines during that period rarely held negotiations and consultations 

regarding the SCS issue. After the case, the two countries restarted negotiations due to a 

shift in Philippine foreign policy under Duterte’s administration. Subsequent to such a 

breakthrough, China and ASEAN also made some progress in regional security 

cooperation, just as was briefly introduced in the beginning of this chapter. It is noted 

that negotiations on the Code of Conduct in the South China Sea (COC) have 

experienced several rounds and China hopes to finalize the complete draft of the COC 

in three years.
891

 The COC, if concluded, would lay the foundation for the establishment 

of cooperation regimes in the region. Shicun Wu advocates that the COC “should have 

some legally binding force” so as to “provide a mechanism to manage maritime crises”, 

without touching upon territorial sovereignty and maritime jurisdiction.
892

 At this point, 

to achieve the establishment of an interstate cooperative regime, highly sensitive topics, 

i.e., traditional security, may be shelved, whereas low-sensitivity issues involving 
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common rights and interests, i.e., non-traditional security matters, can be put on the 

table. China and neighboring ASEAN States have made joint efforts in some specific 

areas in which maritime rights and interests are commonly shared, particularly in 

marine environmental protection.
893

 The UNCLOS stipulates various jurisdictional 

rights in relation to fisheries, hydrocarbon resources, marine environment, law 

enforcement, etc. A multilateral overlap in the SCS region is unprecedented, which 

indicates the exercise of overlapping discretion from coastal States themselves. While 

the delimitation is pending, so as to reconcile jurisdictional conflicts, relevant 

stakeholders should converge on commonly shared rights and interests. Maritime 

delimitation in the SCS, the Spratlys in particular, may not effectively take the rights 

and interests of third States into account. Finding solutions to accommodate the 

commonly shared rights and interests of relevant States at least assists in reducing 

potential conflicts resulting from absolute and exclusive utilization of coastal 

jurisdiction. When two States are in the process of dispute settlement, in pursuit of a 

cooperative maritime regime, paying due regard to the rights and interests of third 

States in common requires negotiations and consultations.      

 

6.3.1.2.2 An overview of status quo regime models in the SCS  

 

According to Anu Bradford, since regime theory can “explain the structure and the 

function of particular international rules and institutions and analyze the ways 

international regimes can shape international law and international relations in general”, 

it is rules, norms, and principles as components of regimes that have a role to play.
894

 

To concretely examine international relations regime models in the SCS, the first step is 

to figure out which type among the three theoretical models exists, and the second 

pertains to what principles, rules, and norms are contained therein.  

To be submitted, China-ASEAN’s Dialogue Relation was constructed in 1991 and has 

developed rapidly under the ASEAN-China Strategic Partnership (ACSP), which was 

established in 2003.
895

 The ASEAN-China Relation covers eleven priority areas of 

cooperation,
896

 and the ACSP in particular contains “political and security cooperation, 

economic cooperation, and social-cultural cooperation”.
897

 The ASEAN member States 
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and China “implement the concept of enhancing mutual trust through dialogue, 

resolving disputes peacefully through negotiations and realizing regional security 

through cooperation”.
898

 Additionally, their work is based on “consensus” towards 

securing peace and stability in the SCS, focusing on non-traditional security issues.
899

 

Accordingly, the principles of trust and consensus are essential to develop cooperation, 

which means neighboring countries and China should find their common interests and 

rights in this maritime domain. The ACSP recommends non-security issues be a priority 

in order to implement cooperation, since commonly shared security interests and rights 

are closely tied to each State. In view of Robert Keohane and Lisa Martin’s definition of 

institution, “persistent and connected sets of rules, formal and informal, that prescribe 

behavioral roles, constrain activity, and shape expectations”.
900

 Such a partnership “fits 

the broader definition of an international institution”.
901

 Rules agreed upon by ASEAN 

and China regarding cooperation in the non-traditional security field are specified in the 

process of strengthening and consolidating bilateral strategic relationships. For one 

thing, regional and international forums are frequently utilized to look into concrete 

rules and norms in non-traditional cooperation. For another, plenty of official 

documents like declarations, joint statements, and memorandums of understanding have 

been revealed for non-traditional security.  

 

Specifically, ASEAN members are making consistent efforts to improve the 

organization’s role on the global stage internally and externally. At the highest official 

level between ASEAN and China are the ASEAN-China Summit, the ASEAN Post 

Ministerial Conference with China, the ASEAN-China Joint Cooperation Committee, 

the ASEAN Plus Three (China, South Korea, Japan, APT), the East Asia Summit (EAS), 

and the ASEAN Regional Forum (ARF), and they are very closely related to ASEAN. 

In addition, there are also broader international platforms, like the Asia Cooperation 

Dialogue, the APEC, the Asia-Europe Meeting (ASEM), and the Forum of East Asia–

Latin America Cooperation. Second, affiliated with the highest official level forums, 

ASEAN States and China hold various talks, which consist of the ASEAN-China 

Ministerial Meeting (ACMM), the ASEAN-China Senior Officials’ Consultation 

Meeting (ACSOCM), the ASEAN Plus Three Ministerial Meeting (APTMM) and the 

ASEAN Plus Three Ministerial Meeting (APTSOM), the East Asia Summit Ministerial 
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Meeting and the Senior Officials’ Meeting, and the ASEAN Regional Forum 

Ministerial Meeting and Senior Officials’ Meeting. Moreover, those specific 

government organs shoulder the responsibility of implementing specific cooperation 

instruments, such as the Manila Plan of Action to advance the Phnom Penh Declaration 

on the East Asia Summit Development Initiative (2018-2022) in the EAS (Manila POA), 

the Plan of Action to Implement the Joint Declaration on the ASEAN-China Strategic 

Partnership for Peace and Prosperity (2016-2020) (POAACSP), the ASEAN Plus Three 

Cooperation Work Plan 2018-2022, the Hanoi Plan of Action to Implement the ASEAN 

Regional Forum Vision Statement, and ARF Work Plans.
902

 

 

In brief, these implementation measures contain actions to be taken in order to 

coordinate or reconcile maritime interests and rights between ASEAN countries 

surrounding the SCS and China through bilateral and multilateral cooperation. In the 

Manila POA, enhancing cooperation on maritime connectivity is called upon, in which 

the development of “environmental- and user-friendly port infrastructure” is 

suggested.
903

 To be recalled, Aldo Chircop contends that “there is sedimentation and 

extensive pollution from land-based activities, much of which has resulted from rapid 

industrialization and urbanization of coastlines, agriculture, and aquaculture”.
904

 An 

environmentally friendly port construction may help reduce the discharge of land-based 

marine pollutants. In terms of POAACSP, regarding the implementation of the 

Declaration on the Conduct of Parties in the South China Sea (DOC), States are 

required to “push forward the full and effective implementation of the DOC in its 

entirety” through the ASEAN-China SOM and the ASEAN-China Joint Working 
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Group.
905

 All States have agreed to collaborate on joint cooperative projects and 

activities, as well as maritime security, and to take measures related to building up 

mutual trust and confidence.
906

 Moreover, POAACSP has proposed cooperative forums 

and specified measures to address non-traditional security cooperation, finding solutions 

to draw attention to commonly shared threats and challenges rooted in their maritime 

jurisdictional interests.  

 

Currently, there are several platforms for ASEAN States and China to cooperate in SCS 

non-traditional security issues, including ACMM and ASEAN-China Senior Officials’ 

Meeting for transnational crimes consultations, and APTMM and APTSOM for 

transnational crimes.
907

 In addition, ASEAN and China signed an MOU and an action 

plan for implementation on cooperation in the field of non-traditional security issues 

that contains very specific articles to strengthen security cooperation.
908

 According to 

the MOU, information exchange, personnel exchange and training, law enforcement 

cooperation, and joint research are identified as common interests for mid- and long-

term cooperation.
909

 To strengthen maritime cooperation in non-traditional security, it is 

suggested that all parties shall establish a collection of their domestic legal instruments 

and signed international agreements for mutual exchanges and sharing.
910

 This would 

lay the foundation for coordinated law enforcement activities at sea among neighboring 

States against the IUU fishing, transnational crime, illicit trafficking, etc., and reduce 

potential conflicts with each other in carrying out law enforcement rules and 

regulations.
911

 The MOU provides that China shall take the lead in organizing personnel 

exchange and training to exchange law enforcement experiences.
912

 In the meantime, 

law enforcement actions are executed in line with domestic laws but have to respect the 
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mutual sovereignty and equality of other States in a restrained way.
913

 Joint research 

covers support from scientific experts and scholars in non-traditional security issues by 

sharing research results, and periodic visits to exchange views.
914

 ASEAN and China 

also agree to promote military exchanges and cooperation via the “ASEAN Defence 

Ministers’ Meeting Plus framework including through the ASEAN-China Defense 

Ministers’ Informal Meeting”, maritime security is clearly covered inside the 

framework.
915

 A 2018 maritime drill held by ASEAN member States is an example of 

taking confidence-building measures in the SCS security cooperation.
916

 

 

To sum up, it is remarked that some cooperative mechanisms do exist for the purpose of 

transnational governance in the SCS. In the liberalist view, since the establishment of 

certain institutions in which rules and norms are contained maximizes their own 

interests and ensures their goals will be respected and achieved, these mechanisms 

reflect the self-interest regime model. International agreements, like those for other 

semi-enclosed seas, are applicable in the region, which makes the SCS not a place for 

international anarchy. Bordering countries are subject to the rights and obligations put 

forth in international legal instruments and international institutional frameworks 

between ASEAN and China. Because power distribution at the regional level becomes 

incomplete, the power-based regime model can be regarded as partially established.   

 

6.3.1.2.3 Some observations on current regime-building in the SCS  

 

To illustrate, bilaterally, China mainly engaged with the Philippines and Vietnam on 

delimitation and joint development in certain overlapping areas. Vietnam and the 

Philippines had discussed the possibility of maritime delimitation, while Vietnam and 

Indonesia eyed early delimitation of their EEZ.
917

 But less information has been 

revealed on how they will deal with the presence of third States. ASEAN member States 

definitely follow the ASEAN framework to implement cooperation projects within the 

region. Current fields of non-traditional security across the border do not seem very 

concerned with the (marine) environment and fisheries.
918

 The POAACSP declares that 
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ASEAN States and China should “deepen existing cooperation by further exploring 

areas of cooperation through proposals and initiatives”.
919

 Thus, it may be argued that 

the marine environment and fisheries should draw more attention as striking security 

matters.   

 

1) Transboundary fisheries and marine environment management in the SCS 

 

Notably, as revealed by Lim Kheng Swe, Hailong Ju, and Mingjiang Li, “the fact that 

fishing resources in China’s offshore waters have largely depleted further drives the 

Chinese fishing community southwards to the South China Sea for a better catch”.
920

 

Hongzhou Zhang finds that “as overfishing and pollution continue to deplete fish stocks 

in China’s coastal waters and inshore waters, an ever-greater share of the future demand 

could be sought from contested waters of the South China Sea”.
921

 Kuan-Hsiung Wang 

also asserts that “a maritime boundary cannot entirely protect a state’s fishery resources 

from encroachment, because fishery resources can migrate beyond the state’s 

jurisdiction, and overfishing beyond its borders could also have great impact on the fish 

stocks within its jurisdiction boundaries”.
922

 To be noted, fisheries belong to the section 

of Food, Agriculture and Forestry, while marine environment protection falls within 

social and cultural cooperation in the ACSP. It is demonstrated that “exchange of 

advanced applicable technology and capacity building” is necessary and advocates 

“responsible fishing practices” as well as combating the IUU fishing and ensuring the 

sustainability of fisheries.
923

 Notwithstanding that ASEAN and ARF participating 

countries have made a statement on countermeasures against the IUU fishing, ASEAN-

China bilateral documents at the highest official level do not provide as many specified 

measures concerning fisheries as do regarding non-traditional security, including marine 

environmental protection matters.
924

 This is a blind spot which needs to be addressed. In 

addition, fishing is equally indispensable for ASEAN surrounding countries in the SCS. 

Inside and outside the ASEAN, there are some regional RFMOs in operation, including 

the Asia-Pacific Fishery Commission (APFC) under FAO, the UNEP/FAO South China 

Sea Fisheries Development and Coordinating Programme (SCSFDCP), the Southeast 

Asia Fisheries Development Center (SEAFDEC), and the COBSEA. However, one of 
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the biggest flaws is that some RFMOs cannot cover all regional countries and fail to 

effectively deal with transboundary fishery problems in the SCS. Specifically, Brunei is 

not part of the APFC;
 925

 China, Indonesia, and Vietnam are not the members of 

SCSFDCP;
926

 and the SEAFDEC does contain China as a member.
927

 As highlighted by 

Kuan-Hsiung Wang, without the full participation of regional States, the “ability to 

coordinate fisheries activities in the Southeast Asian Seas area would be almost non-

existent”.
928

 Different from prior RFMOs, COBSEA concerns “the impact of fisheries 

and aquaculture practices on the environment rather than the effects of the environment 

on fisheries and aquaculture”.
929

 Accordingly, fishery management can hardly become 

the focus of COBSEA. Institutional shortcomings have direct impacts upon the 

efficiencies of current RFMOs on transboundary fishery management in the SCS.      

 

With respect to environmental protection, under the ACSP, a concrete road map is the 

ASEAN-China Strategy on Environmental Cooperation 2016-2020, in which the 

ASEAN-China Environmental Cooperation Forum (ACECF) and the China-ASEAN 

Environmental Cooperation Centre (CAECC) are two cooperative forums.
930

 ACECF is 

an annual activity for policy-makers, entrepreneurs, academics, and experts from 

ASEAN, China, and international and domestic organizations to “conduct high level 

policy dialogue, promote pragmatic cooperation and exchanges”, while CAECC 

performs its duty as a permanent institution for environmental protection 

collaboration.
931

 CAECC individually or jointly holds various seminars, workshops, 

conferences, or meetings to discuss different approaches to environmental protection 

between ASEAN and China, and the marine environment is not excluded. A vast belt of 

sea bordered by some of the ASEAN States and China requires protection and 

safeguarding with collective efforts the SCS propely constitutes a marine ecosystem. 

CAECC has launched cooperative efforts on biodiversity and ecological conservation 

with support from the UNEP and ASEAN, and established joint policy research 

initiatives, like the China-ASEAN Environment Outlook, to analyze major problems, 

and summarize the main policies, measures, best practices, and policy recommendations 
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for promoting green development of two entities.
932

 In both cases, marine 

environmental protection is reasonably covered. In the following years, ASEAN and 

China have agreed to deepen cooperation in “policy dialogue and exchange, 

environmental data and information management, Environmental Impact Assessment, 

biodiversity and ecological conservation, promoting environmental industry and 

technology for green development, environmentally sustainable cities, environmental 

education and public awareness, institutional and human capability building”.
933

 As a 

result, there are indeed some cooperative mechanisms between ASEAN States and 

China in marine environmental protection. They are confirmed in the Declaration for a 

Decade of Coastal and Marine Environmental Protection in the South China Sea (2017-

2027).
934

 In addition to these channels, some regional environmental organizations 

should be noted. PEMSEA and COBSEA contribute to regional environmental 

governance. Like RFMOs in the SCS, not every bordering country joins the two 

institutions, and this absence by some countries may produce adverse effects on the 

implementation of the SCS environmental projects, since Brunei remains absent in both 

institutions.
935

 PEMSEA adopts the integrated coastal management approach which 

makes some progress but focuses more on land-based environmental concerns. Sea-

based environmental pollutions should draw more attention because they are easily 

transnational and need coordination on the exercise of each State’s own jurisdiction.        

 

2) Institutional problems of the power-based and self-interest–based regime 

models and absence of the knowledge-based regime model in the SCS 

 

Some IR scholars regard the interplay between China and ASEAN via ASEAN-led 

multilateral forums as an institution-balancing approach or strategy to address the SCS 

concerns.
936

 As elaborated by Huiyun Feng and Kai He, the motivation that China  

adopts this approach is to “establish and strengthen non-US-involved multilateralism, to 

minimize its potential losses in the security arena”.
937

 In other words, such a method 

may help dilute power influences, including those from China and the US, and “might 
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be effective in reducing the sense of a mutual threat among states by establishing 

official and unofficial codes of conduct”.
938

 During the SCS Arbitration, due to Chinese 

assertive actions, some disputing States in ASEAN intended for ASEAN to put pressure 

on China. There is no doubt that China was not pleased with that and China-ASEAN 

cooperation was indeed affected.
939

 After the ruling, owing to the Philippines’ 

diplomatic shift, China and ASEAN’s relationship is booming and relevant cooperation 

is accelerating accordingly. Thus, China-ASEAN cooperation in the ASEAN-led fora 

does not seem very consistent, which reflects the weakness of a multilateral institution. 

Laura Southgate and Nicholas Khoo’s research contends that “ASEAN’s autonomy is 

highly dependent on the convergence of interests between ASEAN and an external 

actor”.
940

 It would be possible to seek more convergence of interests between ASEAN 

and China and to assist ASEAN to optimize the effectiveness of these multilateral 

institutions.  

 

Furthermore, ASEAN in addressing the SCS issue utilized ASEAN-led institutions to 

socialize China and make it accept ASEAN-set norms and rules. Nevertheless, David 

Guo and Han Xiong observe that “China willingly took the role of norm-taker to 

accommodate to the ‘ASEAN Way’ of multilateral diplomacy” by direct bilateral or 

multilateral negotiations.
941

 Such cooperation in the mutual socialization process is 

largely carried out in accordance with superficially non-binding documents. As David 

Arase observed, “China-ASEAN security cooperation lacks these formal institutional 

traits”, in the absence of “treaty-based institutions, formal voting procedures, and 

binding rights, rules and obligations for members”.
942

 A stronger and more robust 

regional institution that merely belongs to the SCS needs to be established. As a 

material power, China has to take more measures to increase transboundary cooperation 

with ASEAN, so as to make ASEAN and its neighboring States in the SCS believe its 

motivation for cooperation is to provide more public good rather than regional threat. 

Consequently, the three-year negotiation on the COC between China and ASEAN is of 

great significance to “create a cooperative management regime to prevent any escalation 

of the conflict”, as declared by Renato De Castro.
943

 In addition, See Seng Tan 

explicitly indicates that there is an “image of overlapping concentric circles of 

memberships of various regional institutions in Asia, where ASEAN is more often than 
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not pictured as the common point where all those circles intersect and converge”.
944

 

Therefore, overlapping functions of various ASEAN-led cooperation fora need to be 

taken into serious consideration as an emerging institutional qualm for applicable 

maritime regimes in the SCS.  

Furthermore, based on the complex interdependence theory, Michael Magcamit and 

Alexander Tan
 
emphasize the importance

 
of deepening regional economic development 

and increasing mutually economic interdependence between ASEAN and China. “As 

economic and social connections continue to advance and prosper necessities towards 

greater institutionalization of cooperative decision-making process will grow and may 

pave the way for the creation of more sophisticated frameworks for regional political 

cooperation”.
945

 Jihyun Kim confirms that as well, “Sino-ASEAN cooperation would be 

the key not only to strengthened economic ties between China and the regional entity 

but also to building the trust necessary to reduce tensions in the area”.
946

 It is ASEAN-

China institutional cooperation that has to rely on closer economic relations and can be 

upgraded by consistent financial support from developing economy among the nations 

involved.  

 

Last but not least, there are numerous academic entities which are concerned with the 

SCS dispute settlement and cooperation. Following from Peter Haas’s theory, 

“epistemic communities are networks — often transnational — of knowledge-based 

experts with an authoritative claim to policy relevant knowledge within their domain of 

expertise”.
947

 In the SCS, there are various intellectual groups that actively engage in 

regional dispute settlement and maritime cooperation, including international relations 

scholars, fishery experts, marine environmental scientists and engineers, etc. Some of 

them are affiliated with the respective governments, while some are non-governmental. 

One representative epistemic community may be “Managing Potential Conflicts in the 

South China Sea Workshops (MPCSCSW)”, which have gathered scholars from 

international relations, marine environment, navigation, shipping, and communication 

and international law.
948

 The workshop annually only holds a two-day conference but 

has set up several working groups to carry out concrete work. The MPCSCSW 

contributes a lot to SCS conflict prevention and resolution and sets an example for SCS 

epistemic community development.  
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Issue 1 (2016): 39. 
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Nevertheless, there are some problems to be taken into account. First, many think tanks 

related to regional security and international affairs have quite diverse opinion and their 

views are inconsistent with each other within the groups, thus there appear to be 

difficult in seeking common interests regarding regional peace and security. Epistemic 

communities assist policy- or decision-makers to identify state interests and preferences 

and frame the policy debate.
949

 Lacking a consciousness of regional common interests 

across international relations scholarly communities may have adverse impacts on the 

policy-making of different States. Second, although marine environmental scientific 

groups have launched various transboundary cooperative efforts in the ASEAN-led 

forums, UNEP-affiliated programs, and other international environmental organizations, 

their work has some overlaps and it needs systematic coordination. Since RFMOs do 

not cover all regional States, epistemic cooperation may be equally affected. Third, a 

more integrated epistemic community in the SCS that includes international relations 

theorists, marine scientists, and engineers could be anticipated. After more than thirty 

years of development, the MPCSCSW has confronted a series of obstacles, and the 

effectiveness of managing SCS disputes is diminishing. Judge Gao indicates that first, 

practical experience proves that the outcome and role of the MPCSCSW is finite and it 

has even become a “talking shop”; second, the workshops lack long-term and stable 

financial support; and third, it has drawn less attention from Western countries, and 

external powers are more directly engaged in the region.
950

 From now on, to cement 

coordination and consistency, epistemic communities may put more pressure on 

neighboring countries’ governments to deal with transnational common interests in the 

SCS.     

 

6.3.2 The application of the multivariate regime theory in the SCS 

 

The previous analysis demonstrates that the multivariate maritime regime is far from 

being established to address commonly shared maritime rights and interests in a 

multistate-disputed zone. The power-based regime model in the SCS should consolidate 

its ability in the balance and distribution of States’ power. The self-interest–based 

regime model in the SCS should strengthen the normative capacity of institutions to 

ensure their own maritime rights and interests are respected and should uplift economic 

interdependence to avoid possible regional conflict escalation. Since two regime models 

are closely related to States’ actions as rational decision-makers, relevant proposals 

which serve to set up a multivariate maritime regime should equally integrate the 
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power-based and self-interest–based regime models together. So as to exercise a more 

powerful influence upon the decision-making process of neighboring States, the 

knowledge-based regime model in the SCS should call for the establishment of an 

epistemic community, including international relations theorists, fisheries, maritime 

environment scientists, etc. Moreover, in combination with the BRI as a recent regional 

grand strategy, this section will test whether the BRI works or not within the 

multivariate regime theory. It is argued that the BRI can be regarded as a form of a 

multivariate regime and may be considered to deal with issues of the SCS 

transboundary marine governance.   

 

6.3.2.1 The application of the multivariate regime theory regarding the 

management of transboundary fisheries and marine environmental protection in 

the SCS 

 

6.3.2.1.1 The power-based and self-interest–based regime models regarding the 

management of transboundary fisheries and marine environmental protection 

 

In the proposal of “a pragmatic dispute management regime” for the SCS, Nong Hong 

considers “environmental security as a driving force of cooperation” in the SCS and 

“fisheries cooperation as a start of the SCS disputes resolution”.
951

 In the same vein, the 

establishment of a multivariate regime in the SCS is suggested to start with two fields as 

typical instances of transboundary marine governance. With regard to fisheries, at first it 

is the SCS RFMO that must be set up in the future to coordinate the fishing activities of 

different States. Jon Van Dyke reveals that “no effective organization to manage the 

shared fisheries has been established”.
952

 Such a joint management organ can enhance 

institutional ability by allocating quotas, normalizing and harmonizing fishery rules and 

regulations, collectively gathering data, carrying out scientific survey, and training 

fishermen fishing skills, etc.
953

 Hongzhou Zhang suggests the development of regional 

“aquaculture” and taking “demand-side measures which reduce incentives for 

overfishing and illegal fishing.
 954

 Such measures may be more effective if a RFMO can 

be formulated. Second, ASEAN and its member States that are in dispute should 

maintain an institutional strategy to manage fishery relationships with China, since 
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China affirmatively supports “ASEAN Centrality in the evolving regional architecture 

and all ASEAN-led mechanisms and fora”.
955

 Kei Koga observes that “ASEAN has 

attained the power of legitimacy by creating regional norms multilaterally, and attracted 

the involvement of great powers in ASEAN-led multilateral political games”.
956

 

ASEAN states, especially the SCS bordering countries, may take the lead in the 

establishment of norms and standards combatting the IUU fishing in the SEA region.
957

 

In the context of the ARF statement on cooperation to combat the IUU fishing, 

ASEAN-China may use negotiations and consultations to work out more specific steps 

against the IUU fishing, which may help to establish a more effective fishery regime or 

institution alongside the SCS. Third, Hongzhou Zhang states, “regional efforts are 

needed to promote economic development in other sectors in the coastal regions”.
 958

 It 

is enlightening to help fishermen in the region work in industries other than fishery, and 

gradually reduce their reliance on regional inshore and distant fishing. China and 

ASEAN have to focus more on regional economic integration, such as establishing the 

Regional Comprehensive Economic Partnership (RCEP) and improving people’s 

standard of living as well as their income from other fields of marine economy. A 

stronger institutional arrangement may assist all parties in regulating their behavior and 

they may not abuse their power in order to engage in IUU fishing and to pursue their 

own fishery interests.   

 

To safeguard rights and interests commonly shared by littoral States, it is necessary to 

explore different institutional arrangements in resolving the SCS environmental 

conundrum, especially more binding and legal mechanisms which stipulate reciprocal 

obligations. First, it is advised to establish a regional environmental management 

organization (REMO) in the SCS. Bai Jiayu and Hu Huijun suggest that “through the 

Arctic Council, member States have collaborated to protect the Arctic environment and 

promote sustainable regional development”.
959

 Thus, it is compulsory to “unify national 

perceptions and integrate the common interests of the neighboring States” surrounding 

the SCS, so as to form “a cooperative environmental governance regime to protect the 

marine and coastal ecosystem”.
960

 Therefore, the REMO is obliged to take an integrated 
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approach to deal with transboundary environmental concerns. Second, as clarified in the 

fifth chapter, the LME approach constitutes a prevailing method to preserve and protect 

the marine environment. Leaving jurisdictional limits within the meaning of politics and 

law aside, this approach relies on “ecological rational that processes which influence the 

structure and function of biological communities need to be managed at an appropriate 

scale”, as stated by Michelle Lim and Nengye Liu.
961

 The SCS constitutes an LME and 

is quite suitable for the application of the LME approach, with the assistance of a 

REMO and a stronger scientific community. The LME approach is an integrated 

transboundary scheme from purely ecological and scientific perspectives and benefits 

regional transboundary marine environmental preservation and protection in the SCS. 

Third, among the urgent marine environmental issues, transboundary marine pollution 

and marine biodiversity are prominent. As pointed out by Kuan-Hsiung Wang, “land-

based pollution, sea-based pollution and habitat loss have together produced serious 

environmental degradation” in the SCS.
962

 Regional transboundary anti-pollution rules 

and regulations from different States are sporadic and need to be coordinated and 

unified, for the purpose of building up a robust legal framework under international 

conventions on marine pollution, including the UNCLOS and MARPOL of IMO. 

ASEAN member States and China should strengthen their transboundary governance 

ability in the ASEAN-China cooperative framework of the environment and ASEAN-

led multilateral fora. Particularly, these platforms should not be confined to action plans 

but must enhance their rulemaking and lawmaking capacity, such as through consistent 

“rules, standards and recommended practices and procedures to prevent, reduce and 

control pollution of the environment from these activities”, as illuminated by Youna 

Lyons.
963

 As regards transboundary marine biodiversity conservation, Keyuan Zou 

proposes the establishment of the “Spratlys International Marine Peace Park”, while 

Nguyen Chu Hoi and Vu Hai Dang call for building a regional network and 

management regime of MPAs for sustainable development.
964

 Notably, how to ascertain 

their geographic scope and regulate the exercise of each State’s jurisdiction have to be 

determined through negotiation and consultation at multilateral fora.  
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6.3.2.1.2 Epistemic community-building in the management of transboundary 

fisheries and marine environmental protection: The knowledge-based regime 

model 

 

The priority of building up the epistemic community in the SCS is to avoid 

fragmentation and formulate a solid union. There are some proposals which can be 

taken into account. First, with the establishment of a regional management organization, 

a specific branch, either a commission or a committee, may assist various people from 

different disciplines to closely collaborate on some transboundary issues. Second, as 

pointed out by Masaru Yarime and Aitong Li, “a common understanding of the 

problems and authoritative and concordant advice” on the management of 

transboundary fisheries and marine environment protection as security concerns in the 

SCS has to be constructed among scholars from different disciplines.
965

 By way of a 

coordinated voice, the epistemic community might help convey harms on marine 

environment and facilitate policy-makers in understanding the seriousness of 

transboundary marine environment protection. Third, even if a holistic organization that 

grows out of the epistemic community from diverging disciplines is not seen in the near 

future, such an organ consisting merely of fishery experts or environmental scientists or 

engineers may be set up in the foreseeable future. Capacity-building is essential for the 

SCS epistemic communities to strengthen their bargaining power against policy-makers 

in general, in order to compel them to restrain themselves.  

 

To address common rights and interests shared by more than two littoral States in the 

SCS, the power-based and self-interest regime models have structural flaws, and the 

knowledge-based regime model is far from maturity. The final outcome is apparently 

that the multivariate maritime regime has not been set up adequately. To be submitted, 

the aforementioned policy recommendations aim to improve some incomplete maritime 

regime settings in the SCS. Those possible measures are not intended to replace status 

quo mechanisms, instead they can be invoked to fill in some loopholes based on the 

multivariate regime theory.  

 

6.3.2.2 Strengthening maritime regime-building for the SCS: The multivariate 

regime theory and the BRI Initiative
966
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SCS tension has been a roller coaster ride in the years before and after the SCS 

Arbitration. In the meantime, the BRI has yielded some fruit and seems more and more 

attractive to countries participating in it. It was launched in 2013 as an economic vision 

for the opening of and cooperation “to promote the connectivity of Asian, European, 

and African continents and their adjacent seas”.
967

 The BRI’s framework is formulated 

into two parts: the Silk Road Economic Belt, which is a land-based route, and the 21st-

Century Maritime Silk Road, which is a sea route.
968

 The initiative prioritizes five key 

areas: “policy coordination”, “facilities connectivity”, “unimpeded trade”, “financial 

integration”, and “people-to-people exchange”.
969

 To accelerate the implementation of 

the BRI, China held a Belt and Road Forum for International Cooperation in Beijing in 

May 2017, aimed at pushing forward the implementation of projects and the 

improvement of support systems.
970

 In addition, China has issued the VMCBRI, which 

provides a road map particularly for maritime cooperation with BRI partners, including 

ASEAN and its member States.
971

 In spite of making some progress, the initiative also 

poses challenges and uncertainties, including a lack of transparency and clarity 

respecting the rules, norms, and mechanisms.
972

 What is more, the Maritime Silk Road 

can be divided into two parts: the first is the construction of infrastructure, such as ports; 

the second is the establishment of social and institutional foundations of trade and 

investment promotion.
973
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This chapter concerns multivariate maritime regime-building to manage common 

interests that are shared by disputing States and third States in the same zone. The 

current research on the BRI focuses on the construction of the Maritime Silk Road, and 

a primary research question is whether the MSRI and its VMCBRI suitably fit 

multivariate regime theory in international relations. If so, how the MSRI serves to 

address common maritime rights and interests in the SCS will be examined.   

 

6.3.2.2.1 Will the MSRI and its VMCBRI together fit the multivariate regime 

theory? 

 

The BRI is by nature an initiative; thus, concrete measures can hardly be clarified until 

relevant stakeholders carry out further negotiations and consultations on specific 

cooperative matters. Such a state-to-state relation model is not like Western-style 

models that fully stipulate rights and obligations before an agreement enters into force. 

Unsurprisingly, such an operation implemented by China causes doubts and questions 

from traditional international relations scholars. Jean-Marc Blanchard observes that 

“even if it does not have explicit political objectives there still are likely to be political 

consequences flowing from it”.
974

 It would be helpful to analyze some features 

contained therein and consider what the MSRI and VMCBRI politically mean for the 

SCS claimant States in SEA. It is also revealed by Shaofeng Chen that “the SCS dispute 

adversely affects some SEA countries’ support for the MSRI, but it is not a decisive 

dividing line”.
975

 Neighboring countries are worried that the MSRI may constitute a 

new leverage on China’s part against them and may dispel them to surrender their 

territorial and maritime claims. Nevertheless, one could argue that Chen’s research does 

not take the VMCBRI into account and that conclusion may not be complete. Jean-Marc 

Blanchard holds the similar view that “if the dispute (the SCS territorial and maritime 

quarrel) blew up, then that likely would mean the end of the MSRI’s prospects 

regionally”.
976

 Both scholars consider the SCS and the MSRI to be naturally conflicted 

and irreconcilable. The following remarks otherwise provide a different reasoning on 

the relation between the MSRI, VMCBRI, and the SCS, particularly illuminating the 

reconcilable aspect. 
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The multivariate regime theory consists a balance of of three regime theories and will 

test whether the VMCBRI as the core of the MSRI meets the conditions of power-based, 

self-interest–based, and knowledge-based regime models. Specifically, the principles of 

the VMCBRI contain four aspects. The first principle is “shelving differences and 

building consensus”,
977

 which accords with the consensus and respect enshrined by 

ACSP and ASEAN-led fora. The second principle is “openness, cooperation and 

inclusive development”, with the intention of seeking mutual political trust and 

coexistent interests.
978

 This is in line with one of the important purposes pursued by 

ACSP and ASEAN-led fora, namely, strengthening political trust. The third principle is 

“market-based operation and multi-stakeholder participation”,
979

 which matches 

economic cooperation demands between ASEAN and China which cover the marine 

economy, including fisheries and environmental governance. The third principle is 

“joint development and benefits sharing”,
980

 which declares that the will of countries 

along the Road will be respected, and the interests of all parties will be taken into 

account. Such wording remains consistent with ASEAN policy-making mechanisms 

based on consent as well the ACSP’s pursuit of cooperation. The framework of the 

VMCBRI is characterized by “the theme of sharing a blue space and developing the 

blue economy”.
981

 It aims to “build platforms for maritime cooperation and develop the 

Blue Partnership”, with the list of six cooperation priority areas, including “green 

development, ocean-based prosperity, maritime security, innovative growth and 

collaborative governance”.
982

 In addition, behind the scenes of each area, the VMCBRI 

has made a series of policy recommendations for promoting maritime cooperation in 

those fields where commonly shared interests are present. In the SCS, as stated in the 

previous section, ASEAN states and China agree to combat the IUU fishing and 

promoting environmental protection in the framework of ACSP and ASEAN-led fora. 

Comparatively, the VMCRI tilts toward a broader scope, and integrates maritime 

regime-building into construction of “a community of shared interests”.
983

  

 

The VMCBRI emphasizes common interests and mutual respect along the MSRI in 

accordance with international norms and rules. It appears not to be a one party-

dominated structure, but equally distributes the benefits and risks of marine cooperation. 

The participation of multiple nongovernmental stakeholders, including civil society, 

industrial, and commercial sectors can serve to offset underlying negative impacts 

produced by a single power. Thus, the distribution of States’ power in the VMCBRI 
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system is foreseeable. The convergences on common interests rather than existing 

differences (territorial and maritime clashes) are seen in ocean economy, transboundary 

marine environmental pollution and marine biodiversity, regional climate change, etc. 

The VMCBRI regards the ecosystem across an area like the SCS as being covered by 

the MSRI as a whole and intentionally dilutes the influential role of maritime 

boundaries. It is the integrated marine management approach that functions in the MSRI 

and aims to coordinate and collaborate policy, rules, and laws in different coastal States. 

With respect to pursuing self-interest, the VMCBRI at the initial stage helps 

participating States increment their marine economic interests through cooperation and 

seek relative benefits within the regime. Last but not least, the VMCBRI refers to the 

importance of cooperation in the epistemic communities and proposes to establish the 

MSRI “think-tank alliance”.
984

 As previously pointed out, the SCS epistemic 

community requires better coordination, solid unity, and a consistent voice. Accordingly, 

the VMCBRI has the features of a knowledge-based regime model and values the 

function of the epistemic community in the policy-designing and decision-making 

processes of domestic governments. All in all, the VMCBRI as the basic document of 

the MSRI possesses the structures of three regime models, and therefore preliminarily 

reflects the formation of a multivariate regime based on the multivariate regime theory.  

 

To illustrate, the BRI has been implemented for 5 years, and the VMCBRI is surely a 

long-term proposal for maritime cooperation for the SCS States. Just as observed by 

Katherine Tseng, “the Maritime Silk Road plan, which emphasizes common interests of 

co-prospect and co-existence, helps provide an alternative resolution”.
985

 Additionally, 

“it points a direction, that disputes can be resolved, eventually if not immediately, via a 

developmental plan that prioritizes cooperation and mutual prospect, by respecting a 

spirit of collaboration and collegiality that has long engrained in this region”.
986

 From 

the perspective of protecting underwater cultural heritage in the disputed waters, Ran 

Guo also suggests that the Maritime Silk Road Initiative “helps to remedy the defects of 

the present international maritime legal order”.
987

 Therefore, the VMCBRI under MSRI 

as a plan of action to be implemented may have promising impacts upon maritime 

regime building among the SCS costal States.  
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6.3.2.2.2 How will MSRI and VMCBRI consolidate some maritime regimes under 

ACSP and ASEAN led-fora in the SCS? 

 

According to the VMCBRI, six priority areas are enumerated for the future 

development and demonstrate the cooperative framework of the MSRI. First of all, the 

VMCBRI intends to achieve “green development” by “safeguarding marine ecosystem 

health and biodiversity, promoting the protection of regional marine environment, 

strengthening cooperation in addressing climate change, and strengthening international 

blue carbon cooperation”.
988

 Four pragmatic solutions emphasize the importance of 

establishing cooperative mechanisms based on the consent of States through negotiation 

and consultation alongside the SCS. Particularly, it is revealed that “a China-ASEAN 

cooperation mechanism for marine environmental protection will be established”.
989

 

Second, the VMCBRI aims to develop ocean-related economy to help people from the 

SCS coastal States get out of poverty. Some specified measures are taken, including 

“enhancing cooperation on marine resource utilization, upgrading marine industry 

cooperation, promoting maritime connectivity, facilitating maritime transport, 

strengthening the connectivity of information instructor and networks, and participating 

in Arctic affairs”.
990

 The majority of cooperation patterns align marine economy with 

the sustainability of fisheries and environmental protection, in which China may take 

the lead in fields of technical assistance, financial investment, and knowledge- and 

experience-sharing related to marine industry. To be highlighted, China and the ASEAN 

have made progress in maritime connectivity and transport. In 2017, the ASEAN and 

China issued a statement on further deepening their cooperation on infrastructure 

connectivity, committing themselves “to explore ways to improve connectivity between 

both sides by synergising common priorities identified in the Master Plan on ASEAN 

Connectivity 2025 and China’s ‘Belt and Road’ initiative”.
991

 Thus, there may be more 

cooperation projects on the way, including port construction. ASEAN States may 

initiate discussions with China on environmental standard-making of ports and 

formulate mutually accepted norms, in order to reduce potentially detrimental impacts 

upon the marine environment. The anticipated increase of ocean-related economy may 

tighten mutual ties between China and ASEAN member States and increases the 

necessity of marine cooperation.   
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Third, so as to enhance maritime security cooperation, the VMCBRI considers taking 

five steps: “Strengthening cooperation in maritime public services, cooperation on 

maritime navigation security, conducting joint maritime search and rescue missions, 

jointly enhancing capabilities to prevent and mitigate marine disasters, strengthening 

cooperation in maritime law enforcement”.
992

 In contrast with previous measures agreed 

upon by China and ASEAN States, maritime public services cooperation becomes a 

new initiative. In addition, China clearly expresses its willingness to fulfill its “due 

international obligations” and join in “bilateral and multilateral navigation security and 

crisis-control mechanisms”.
993

 Therefore, ASEAN States may take notice of China’s 

attitudes towards international rule and international law, and grasp the opportunity to 

negotiate with China on an accepted maritime security cooperation instrument; 

Alternatively, during negotiations with China regarding the COC, the ASEAN also can 

engage actively in certain rules and clarify mutual international obligations as stated in 

the VMCBRI. As regards maritime research and rescue, and disaster prevention and 

mitigation, China may devote more on the sharing of information and knowledge, 

training on personnel, and technical support. But fishery law enforcement activities are 

independent of maritime law enforcement, and this is different from those prior 

documents jointly issued by the ASEAN and China. Fourth, cooperative measures in 

relation to innovative growth in the VMCBRI are closely interrelated with marine 

economy development. These measures include “furthering cooperation in marine 

scientific research and technological development, building platforms for marine 

technology cooperation, jointly building smart ocean application platforms, conducting 

marine education and cultural exchange, joint promotion of ocean related culture”.
994

 

Marine science and technology constitute an important driving force to marine economy, 

and the application of marine science and technology relating to sustainability would be 

of use for marine environmental protection. The VMCBRI also expects that more 

efforts will be made to promote the development of marine collaboration centers in 

general or those specializing in certain fields.
995

 Until now, China has only had two 

centers established with claimant States in the SCS: one is the China-Malaysia Joint 

Centre for Marine Scientific & Technology Co-research, the other is the China-

Indonesia Center for Ocean and Climate.
996

 Predictably, more collaboration centers 
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likewise are likely to be established between the SCS littoral States and China with the 

help of the VMCBRI.    

 

Fifth, in a broader sense, the VMCBRI calls for collaborative governance, in pursuit of 

the establishment of the Blue Partnership with States along the BRI as the “institutional 

framework for ocean cooperation”.
997

 These probable measures are “developing high-

level dialogue mechanisms for marine affairs, developing mechanisms for cooperation 

in blue economy, jointly conducting marine spatial planning and application, 

strengthening cooperation through multilateral mechanisms, enhancing cooperation 

among think tanks, strengthening cooperation among non-governmental 

organizations”.
998

 The BRI and the VMCBRI reflect that the Blue Partnership is a 

flexible structure containing State actors and non-State actors and there are no certain 

treaties or conventions to be followed. Instead, based on mutual respect and consent 

from stakeholders along the MSRI, cooperative forms and methods will not comply 

with a fixed model and can be negotiable in light of concrete circumstances. Stronger 

capacity of epistemic communities on collaborative ocean governance is based on the 

establishment of the MSRI think-tank alliance. This is one lateral aspect of the 

integrated management approach and not confined to the jurisdictional scope. A united, 

consistent, and collaborative community will strengthen the influence of intellectual 

groups and externally put pressure on domestic governments in the search for effective 

measures of addressing transboundary marine fishery and environmental issues in the 

SCS.  

 

Last but not least, as stated by Xudong Zhang, “such a partnership is mainly concerned 

with marine economy development, marine science and technology innovation, 

exploitation and utilization of ocean energy, marine sustainable fisheries, and other 

fields related to ocean sustainability”.
999

 For instance, in the 20
th

 China-EU Summit in 

2018, China and the EU agreed to establish a Blue Partnership “for the Oceans as a 

means to improve cooperation aiming at better ocean governance, sustainable fisheries, 

and a thriving maritime economy”.
1000

 The BRI explicitly calls on participating 

countries to expand mutual investment and deepen and promote cooperation with China 
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in developing the marine economy.
1001

 China attaches great importance to “expanding 

the blue economic space in the ocean, committing to develop ocean economy, 

exploiting marine resources, preserving marine ecology environment, safeguarding 

maritime rights, and establishing the maritime powerful nation”.
1002

 On the ASEAN 

side, Rajni Gamage holds the view that the blue economy is considered “gradually 

being adopted at the regional level by ASEAN (and the like) as its content and practice 

matures in the future, thereby gaining the institutional support and normative credibility 

which it requires for a more comprehensive implementation”.
1003

 To enhance blue 

economy cooperation between the SCS littoral States and China requires consistent 

investment input not only from the countries themselves but also regional third-party 

institutions. So as to make it workable, the Asian Infrastructure Investment Bank, the 

Silk Road Fund, the China-ASEAN Investment Cooperation Fund, the Asian 

Development Bank, and the World Bank can become possible venues of financial 

support for the ASEAN-China blue economy cooperation.   

 

6.3.3 Summary 

 

This section has examined status quo transboundary maritime regime-building in the 

SCS. China and surrounding claimant States take advantage of multilateral and bilateral 

means to seek the convergence of common interests. Due to the presence of multiple 

states in the same maritime zone, except for the rights and interests within their own 

jurisdictional limits, transnational maritime interests in the overlapping zones belong to 

all regional states involved. At this point, the quest for multilateral fora is a necessity. 

Certain maritime regimes established by the SCS coastal States are characterized by 

ACSP and ASEAN-led fora relating to commonly shared maritime rights and interests. 

An overview of a series of documents from the ASEAN and China may indicate that 

such collaborative measures are a demonstration of mutual consent. However, based on 

the multivariate regime theory, the current regimes of the SCS are insufficient, since 

power-based and self-interest–based regime models are partially set up but the 

knowledge-based regime model is far from maturity. Some policy recommendations 

have been put forward to enhance regime-building ability in the SCS regarding 

transboundary marine environment and fishery cooperation as well as the epistemic 
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community. These measures all point to three regime models within the multivariate 

regime theory and are a further step forward toward the establishment of a multivariate 

regime. Moreover, in the context of recent changes in the SCS after the Arbitration, it is 

the MSRI of the BRI that becomes a focal point in the region. To implement the MSRI, 

the VMCBRI is deeply examined. Preliminary analysis defines the VMCBRI as a 

framework under the multivariate regime theory, since principles, norms and rules, and 

concrete proposals present transboundary features and convergence on common rights 

and interests. In addition, some additional proposals can be considered as the 

consolidation of existing regime, in order to deal with common rights and interests 

shared by all littoral States.  

6.4 Conclusion 

This chapter focuses on maritime conflicts of the SCS from the perspective of third 

States. There are mainly two aspects to examine in the dispute settlement and 

management in such a hot spot region. The first part answers the question of whether 

the SCS Arbitration really settles maritime delimitation between China and surrounding 

claimant States. Legally speaking, since the existence of third States as a relevant 

circumstance creates new delimitation dilemmas, this chapter argues that space for 

maritime delimitation of the SCS, particularly the Spratlys, is rather constrained. Given 

the SCS Arbitration MA was complied with by China and the Philippines, it is pointed 

out that the new delimitation framework may produce, namely, an overlap between TS 

of China over its occupied features and the 200-NM EEZ/CS of the Philippines. 

However, they may be entwined with TS of Vietnam’s controlled features, and the 

Vietnamese presence may hamper the delimitation between China and the Philippines. 

In the case that Vietnam, Malaysia, Brunei, and Indonesia resort to the MA for 

delimitation purposes, similar difficulties may arise as well. Between China and 

Vietnam in the delimitation of the Spratlys area, the delimitation faces the same 

problem as China and the Philippines. Among Vietnam, Malaysia, and Brunei, the MA 

may hardly deal with the existing overlap and may carry out the delimitation without 

taking the presence of third States into account. In addition, the Malaysia-Philippines 

maritime boundary cannot be resolved until the sovereignty of Sabah is determined. The 

MA may also affect the Indonesia-Vietnam CS agreement and the ongoing EEZ 

delimitation negotiation. Given they respect and take such a decision into account, the 

legal status and entitlement of some features may be modified and may not be in line 

with their pursuit of national interests. In short, judicial qualms arising out of the SCS 

Arbitration continue and emerging legal dilemmas may be unavoidable for disputing 

parties in the SCS. In addition, these disputes can serve as a driver for the creation of 

regional maritime bodies, which will in the end facilitate cooperation. 
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Providing that legal means may be insufficient in SCS delimitation dispute settlement, 

this chapter observes that the SCS region currently formulates certain maritime regimes 

addressing transboundary ocean-related issues established by ACSP and ASEAN-led 

multilateral forums. First, sheer reliance on the power-based regime model analysis may 

overlook mutual benefits obtained by China and ASEAN, tilting toward competitions 

among powerful countries such as US and Japan as external forces in the SCS. Past 

regional experience has revealed that the more frequent the external interference, the 

more inefficient the performance of ASEAN-China transboundary marine governance 

cooperation. Second, the status quo self-interest–based regime may be rather sporadic 

and redundant. A substantial number of signed documents from both sides cover 

transboundary governance, including fisheries and marine environmental protection. 

Consequently, diverse transboundary cooperation mechanisms which are formulated 

separately are affiliated with different organizational units but entrusted with similar 

tasks. Therefore, with references to the multivariate regime theory, power-based and 

self-interest–based regime models have some institutional problems to be addressed. 

Third, given the integration of epistemic communities in SCS interdisciplinary research 

has not acquired much attention, the knowledge-based regime model may be far from 

maturity.  

 

In order to ensure the formation of a multivariate maritime regime in the SCS, one has 

proposed some policy recommendations. First, the SCS Regional Fishery Management 

Organization (RFMO) can be set up to coordinate fishing activities from bordering 

States, integrating sporadic RFMOs consisting of several States in the region. In 

addition, to effectively carry out transboundary fishery management with China, 

ASEAN member States, particularly disputing parties, should altogether play a more 

active role in making norms and standards against the IUU fishing. Meanwhile, the SCS 

bordering States need transnational cooperation on marine economy development, 

especially the diversification of marine industry to reduce people’s reliance on fishery. 

The increase of economic interdependence assists in convergence on commonly shared 

interests, and in strengthening cooperation between two sides by current institutions. 

Second, with respect to SCS transboundary marine environment cooperation, it is 

suggested that a regional environmental management organization be established. The 

LME approach should be adopted to manage the SCS marine ecosystem. In addition, 

rules, standards, norms, recommended practices, and operative procedures in addressing 

transboundary marine pollution must be coordinated and uniform. The establishment of 

Marine Peaceful Park and a network of MPAs may also contribute to the protection of 

transboundary marine biodiversity in the SCS. Fourth, in line with promoting certain 
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regional management mechanisms, setting up specific organizational entities or units 

across the region serves to gather scholars from various disciplines for some 

transboundary maritime issues. In particular, fishery and marine environment are two 

preferential fields in which to build up integrated epistemic communities. Their voice, 

with commonly shared understanding and coordinated policy advice, may attract the 

attention of government policy-makers and enhance the communities’ bargaining power 

against them in the implementation of policy recommendations. Fifth, in terms of recent 

political and economic developments, the VMCBRI as the core of the MSRI in the BRI 

should draw more attention and be explored as to how it will impact transboundary 

cooperation in the SCS. The VMCBRI is in possession of some basic elements of a 

multivariate regime and needs to be further developed. Relevant policy 

recommendations should be taken into account in the aspects such as achieving green 

development, ocean-related economy, maritime security cooperation, marine innovation 

growth, collaborative governance by establishing the Blue Partnership, and support for 

blue economy development. Its consistence with the established maritime regime under 

ACSP and ASEAN-led forums and supplementary proposals for cooperation can be 

regarded as consolidating the ongoing transboundary cooperation in the SCS.               
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Chapter 7  

Conclusions 

 

7.1 Introduction 

East Asia has experienced long-standing territorial and maritime conflicts. Major 

maritime disputes in NEA and the SCS concern overlapping maritime boundaries, 

which gives rise to jurisdictional conflicts among bordering countries and necessitates 

maritime delimitation. In these two regions, due to the existence of numerous maritime 

States, we have witnessed trilateral or quadrilateral overlaps where the presence of third 

States in maritime disputes emerges. So as to address the rights and interests of third 

States in a multistate-disputed maritime zone, one can observe that different approaches 

are adopted against the background of international law and international relations. For 

one thing, a court or a tribunal addresses the issue of third States at the jurisdictional 

and substantial phases of international adjudication. Specifically, to what extent the 

Monetary Gold principle is applied reflects how a third State affects the exercise of 

jurisdiction ratione personae and ratione materiae over a mixed maritime dispute. In 

addition, in the delimitation dispute, the presence of third States is considered a relevant 

factor to determine the final course of a bilateral maritime boundary. To what extent the 

rights and interests of third States are accorded adequate protection by international 

courts and tribunals relates to whether an equitable result can be achieved for bilateral 

delimitation. For another, the presence of third States in the maritime conflict can be 

taken into account in a multilateral framework of international relations. Notably, 

regime theory proves illuminating by converging on common interests and rights shared 

by relevant stakeholders in the same disputed zone and not solely tilting toward one of 

the parties within the area. Rather than contested maritime boundaries being a source of 

conflict, this thesis argues that a regime theory approach can present a mechanism 

through which contested claims can be transformed into a driver of cooperation among 

states in the region.  

 

So as to carry out this research project, on the one hand the study focuses on third States 

which are not parties to that particular dispute from procedural and substantial 

perspectives. However, recent case law reveals that the Monetary Gold principle cannot 

procedurally preclude a court or tribunal from exercising jurisdiction ratione personae 

and ratione materiae over a case in the absence of third States. In addition, at the 

substantial stage of international adjudication, international law cannot provide 



East Asia Maritime Conflicts 

237 

sufficient protection to the rights and interests of third States, particularly in maritime 

boundary delimitation cases. What is more, the presence of third States in NEA makes it 

scarcely possible to implement maritime delimitation. Additionally, if the final ruling of 

the SCS Arbitration Case were followed by the SCS bordering States, the presence of 

third States would generate obstacles to the delimitation of the SCS. On the other hand, 

the current study describes the multilateral character of a bilateral dispute between 

littoral States in a multistate disputed maritime zone like NEA and the SCS. The study 

not only figures out the underlying legal dilemmas third States geographically encounter 

in the maritime dispute settlement of two regions, but it also contends the 

supplementary role of international relations in safeguarding the rights and interests that 

are commonly shared by disputing parties and third States in a multistate-disputed 

marine zone. It aims to strengthen maritime regime building as a supplementary way to 

legal means and as a method to better safeguard the rights and interests commonly 

shared by the regional States involved.  

 

The final chapter contains four sections, the first section sums up the main research 

question and five sub-questions in the present study. There are two international legal 

questions and three international relations issues within it. The international law part 

presents the extent to which international law is insufficient to safeguard the rights and 

interests of third States. The international relations portion illustrates how international 

relations plays a supplementary role in providing corresponding safeguards and 

protection to third States in multistate-disputed zones. The second section reviews 

methodology adopted by the study. The basic approach to data collection is a study of 

primary and secondary sources. Primary sources come from international and regional 

legal documents, while secondary sources are from scholarly publications. The current 

study adopts an interdisciplinary approach of international law and international 

relations to analyze East Asian maritime conflicts. Furthermore, the case study method 

contributes to the research project as well. The third section presents a summary of 

conclusions from chapters two to six. The fourth section concerns policy 

recommendations for the bordering States in NEA and the SCS regarding the 

development of a multivariate maritime regime to ensure the protection of the shared 

maritime interests of involved States in the same multistate-disputed zone.  

7.2 Research questions of the study 

The main research question of the study is divided into two parts: First, what are the 

legal dilemmas in the East Asian regional maritime dispute settlement when the rights 

and interests of third States have to be taken into account? Second, given the fact that 

legal means cannot sufficiently deal with the presence of third States, to what extent can 
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regime theory in international relations assist States involved in the East Asian maritime 

conflict in dealing with the rights and interests of third States? Under the main research 

question, the thesis discusses five sub-questions: The first two questions point to the 

role of international law in the protection of the rights and interests of third States in 

international adjudication, particularly the maritime conflict in a multistate-disputed 

zone. Specifically, the first question is how international law deals with the presence of 

third States at the procedural stage of international adjudication. The second research 

question pertains to how the procedure of intervention in international adjudication has 

evolved when third States seek to intervene in a pending dispute, particularly in 

international maritime boundary delimitation. The rest of the three research questions 

examine the role of regime theory in international relations that is able to supplement 

the legal means in addressing multilateral maritime interests in a disputed multistate 

marine zone. The third question has to do with how international relations theory can 

help us understand the problem of third States in international adjudication and why the 

so-called multivariate regime theory is capable of providing supplementary and 

additional protection for third States. The last two questions especially draw attention to 

the East Asian conflicting maritime zones, that is, NEA and the SCS. The fourth 

question relates to what legal dilemmas are in NEA maritime delimitation disputes due 

to the presence of third States. Additionally, to what extent will the establishment of a 

multivariate maritime regime assist NEA bordering countries in taking the rights and 

interests of third States which are commonly shared into account via transboundary 

marine cooperation? The fifth question is what legal dilemmas are in the SCS maritime 

delimitation disputes after the SCS Arbitration in 2016 because of the presence of third 

States. By way of transboundary marine cooperation, to what extent will the 

establishment of a multivariate maritime regime assist the SCS bordering countries in 

taking the rights and interests of third States which are commonly shared in the same 

multistate-disputed zone into account? To answer these questions in order, the 

conclusions of five substantial chapters (chapters two to six) will be illustrated, and a 

road map for resolving the main research question will be presented below.    

7.3 Research methodology and research design of the study 

So as to answer previous research questions, the study adopts three mainstream research 

methods. At first, the fundamental approach to data collection will be through a study of 

primary and secondary sources. These sources are mainly available from library 

databases and the Internet, including websites of international courts and tribunals, 

scholarly publications, legal texts and documents, news media, etc. Primary resources 

are concerned with international and regional legal documents, including international 

and regional treaties and official documents from international organizations and 
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domestic governments. With respect to secondary resources, these comprise scholarly 

research publications that have a supporting role to play in the study, including 

academic papers, books, reports, etc. Secondly, the study follows from an 

interdisciplinary approach by linking international law and international relations. They 

are interconnected but not mutually exclusive. This method intends to show that 

international relations theory can supplement some insufficient instrumental value of 

international law in the current study of a multistate-disputed zone. After an 

examination of mainstream international relations theories, it is stated that regime 

theory is suitable to supplement international law as an alternative means to protect the 

rights and interests that are commonly shared by regional States implicated in the 

dispute. Thirdly, it is the case study that aids in understanding the legal dilemmas third 

States have in international adjudication, notably international maritime delimitation. In 

the process of studying various cases, the study focuses on not only judgments or 

awards but also separate and dissenting opinions from judges or arbitrators. 

Furthermore, a comparative study of similar cases is useful to point out the 

inconsistencies of international legal jurisprudence on the presence of third States.  

7.4 Summary of conclusions 

This section will address answers to the sub-questions and summarize conclusions that 

were previously offered in each chapter. It consists of six parts, and the last section 

makes some final remarks on the conclusions.  

 

7.4.1 The “Monetary Gold principle” in international adjudication and its 

applicability in the SCS Arbitration case 

 

The second chapter is concerned with the first sub-question. The Monetary Gold 

principle is applied in the context where third States are directly implicated in a case. In 

addition, international case law has shown that the test regarding this principle is 

persistently adopted but rarely has successful application. Nonetheless, it is still likely 

that an international court or tribunal applies this principle to decline jurisdiction 

ratione personae over third States and a pending dispute. When two distinct disputes 

are present in a seemingly bilateral dispute without the involvement of third States, in 

terms of the case law, if the pending dispute is the second dispute and the real dispute is 

the first dispute, an international court or tribunal cannot exercise jurisdiction ratione 

materiae over the pending one without State consent from original litigants over the real 

dispute. However, this principle is not complied with in the SCS Arbitration and has 

produced negative impacts on third States in the SCS.   
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On the one hand, in the SCS Arbitration case, in order to determine Submission Nos. 4 

to 7 concerning the legal status and maritime entitlement of some maritime features 

occupied by China, the Tribunal has to determine whether Vietnam has sovereignty 

over these features as one disputing party. In addition, the Tribunal also has to delimit 

the overlapping maritime zones between China and Vietnam and China and Malaysia. It 

is the rights and interests of third States in the sovereignty and maritime delimitation 

that constitute the very subject matter of the case and the Tribunal is being deprived of 

jurisdiction ratione personae without consent from third States. On the other hand, 

given this is a purely bilateral dispute, a prior dispute which is not submitted by the 

Philippines implicates territorial sovereignty and maritime boundary delimitation. Thus, 

the Tribunal’s jurisdiction ratione materiae over this dispute is precluded without 

China’s consent under the Monetary Gold principle. Consequently, the Tribunal’s 

decision may produce adverse impacts upon third States, including the derogation of 

sovereignty claims and the creation of a new delimitation framework in the SCS. These 

consequences have posed doubts about the Tribunal’s jurisdiction ratione personae and 

jurisdiction ratione materiae, and, more importantly, the res judicata of this ruling. 

 

7.4.2 The procedure of intervention in international adjudication and the rights 

and interests of third States cannot be sufficiently protected, particularly in 

international maritime delimitation cases 

 

This chapter’s conclusion relates to the second sub-question. It analyzes the conditions 

of Articles 62 and 63 of the Statute and evaluates the legal effects upon third States of 

two different types of intervention. It is enunciated in international case law that 

intervention under Article 62 cannot afford sufficient protection to the legal rights and 

interests of third States, particularly in the field of international maritime delimitation. 

First, the threshold to determine to what extent the legal rights and interests of third 

States may be affected in international adjudication is not clear.  Second, Article 59 of 

the Statute may be insufficient in giving weight to the rights and interests of third States 

in international adjudication, particularly in maritime delimitation cases. Third, there is 

a widening gap between methods of maritime delimitation in theory and the application 

of the delimitation line in practice, since recent case law particularly confines the 

delimitation to a purely bilateral status, without enough focus on the presence of third 

States, resulting in procedurally prejudicial impacts upon the legal rights and interests of 

third States. In short, such underlying problems really pose challenges to the 

effectiveness of the procedure of intervention in safeguarding the rights and interests of 

third States. With regard to intervention under Article 63, the jurisprudence reveals 

some uncertainties on how a third State’s request is permitted to join in the case, such as 
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the timing of hearing for a third State and the maintenance of the fair administration of 

justice and procedural equity between third States and original litigants in the case. 

Furthermore, even if third States request to intervene in the SCS Arbitration, a detailed 

analysis of Vietnam’s Statement to the tribunal concerning the rights and interests that 

may be affected by the ruling has pointed out that Vietnam’s request fails to meet the 

conditions required for the procedure of intervention. Accordingly, so as to protect its 

rights and interests in the case, Vietnam as a third State may not be allowed to intervene 

in the pending proceedings.   

 

To conclude in brief, the recent case law indicates that international law is inadequate to 

fully protect and safeguard the rights and interests of third States, particularly in 

maritime dispute settlement. International judicial practice established a high threshold 

for applying the Monetary Gold principle. Such a stringent standard has prevented a 

court or tribunal from exercising jurisdiction ratione personae and ratione materiae and 

from safeguarding the rights and interests of third States. What is more, the ICJ is 

getting more reluctant to allow third States to intervene in maritime delimitation cases; 

therefore, such a legal remedy cannot sufficiently protect the rights and interests of third 

States. It should be recalled that international law has a role to play, but this role does 

not seem to work very well in maritime dispute settlement. In order to supplement the 

function of international law, it is proposed in the following three sections that regime 

theory in international relations contributes to inclusively taking rights and interests into 

consideration that are commonly shared by involved States in a multistate-disputed zone. 

Moreover, these disputes can drive involved parties to seek the establishment of 

regional maritime bodies, which will eventually facilitate transboundary marine 

cooperation.  

 

7.4.3 Regime theory and its application in the maritime disputes for the purpose 

of supplementing the role of international law  

 

The fourth chapter’s conclusion answers the third sub-question. After an examination of 

international case law, third-party judicial bodies, in order to fulfill their judicial 

responsibility under the consent of disputing parties, may be more prone to exercise 

jurisdiction. In addition, they may carefully examine possible objections against their 

judicial competence. Recent case law has revealed that international courts and tribunals 

afford different weights to disputing parties and third States. The former’s prevailing 

position over the latter has implied that insufficient protection cannot be avoided. Since 

international law has showed its insufficient capacity, some other methods outside the 

legal field should be explored. Against this background, in terms of the inclusiveness 
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and convergence on common interests and rights shared by regional States, it is 

observed that regime theory in international relations may contribute to minimizing such 

prejudice third States have endured in the same multistate-disputed zone. Based on 

Stephen Krasner’s definition of regime, the emphasis on the rules, norms, principles, 

and decision-making process, as well as convergence on common interests, makes 

regime theory more pragmatic and inclusive for addressing multilateral concerns.  

 

Regime theory, however, cannot be regarded as an exclusive school and needs to be 

coherently examined from the perspective of three mainstream international relations 

theories. Accordingly, this chapter introduced the concepts behind and features of three 

international relations regime theories: realist, liberalist, and constructivist. Three 

theories have different amounts of weight on the core variable in the formation of 

regimes and represent three different regime formation models. The power-based 

regime model considers it possible to set up a regime by distributing the power between 

dominant powers and non-dominant powers. The interest-based regime model is 

adopted to maximize absolute gains in pursuit of their own interests in the context of 

complex interdependence, based on agreed-upon norms and rules as well as established 

institutions. Within the knowledge-based regime model, regimes made by 

conventionalizing or normalizing such patterned behavior may reduce uncertainty and 

enhance the predictability of international relations by relying on knowledge. The main 

body of formulating this regime is epistemic communities, which are often transnational 

networks of knowledge-based experts with authoritative claims to policy-relevant 

knowledge within their domain of expertise. However, the primary shortcoming is that 

each model focuses on one variable and fails to cover all elements of regime. The 

dilemma faced by third States in a multistate-disputed zone requires a more inclusive 

and comprehensive approach. In light of Oran Young and Gail Osherenko’s theory, 

which argues for the so-called multivariate regime, the multivariate maritime regime 

should be set up to handle the maritime rights and interests of relevant stakeholders that 

are commonly shared in the same disputed maritime zone. Furthermore, this chapter 

discusses the establishment of multivariate maritime regimes in some seas across the 

globe, and it observes that such a regime would be constructive to examine regime-

building in East Asian maritime conflict management.  

 

7.4.4 The presence of third States in NEA maritime conflicts and the application 

of the multivariate regime theory  

 

The fourth chapter examines some seas where the multivariate regime theory is applied. 

However, compared with other maritime zones in which more than two States are 
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involved, NEA semi-enclosed seas and the SCS not only encounter the legal dilemma 

that third States’ rights and interests may be affected, but they also fail to construct a 

mature maritime regime. From a legal perspective, the fifth chapter sets out some 

hypothetical delimitation proposals in the Yellow Sea/West Sea, ECS, and the Sea of 

Japan/East Sea. In the Yellow Sea/West Sea, a partially bilateral maritime boundary can 

be purely delimitated between China and South Korea. Regarding the presence of third 

States in the trilateral area among China, South Korea, and the North Korea, the 

delimitation can only be carried out with consent from three States. In the ECS, if 

Okinawa Trough constitutes the extended CS of China and South Korea, a large overlap 

on CS among three States makes the delimitation unlikely to be finished. The 

delimitation of overlapping EEZ is a separate matter. Oppositely, the demarcation of 

overlapping EEZ and CS within 200 NM, according to international case law, adopts 

the single maritime delimitation method. If this is done, at least three trijunction areas 

may arise due to the principle that the rights and interests of third States cannot be 

affected. There is a partially bilateral maritime boundary that can be purely delimitated 

between China and Japan in the area where no third States are involved, in line with the 

equidistance line/relevant circumstances doctrinal approach. According to previous 

delimitation hypothesis, from a third State’s perspective, the existence of several 

separate undelimited areas further fragments the ECS and increases more disputed areas 

where third States are involved. This is not a good signal for the protection of the 

maritime rights and interests of third States in the ECS. Last but not least, in the 

delimitation of the Sea of Japan/East Sea, it is possible to generate several trijunctions 

by adopting the strict equidistance/relevant circumstances method unless sovereignty 

over Dokdo/Takeshima and Northern Territories and the Kuril Islands has been settled. 

The current picture formulates an irregularly shaped and overlapping area between 

South Korea and Japan in the middle of the Sea of Japan/East Sea, one which 

simultaneously involves North Korea and Russia.  

 

In such marine areas where more than two States are involved, two States in dispute 

cannot entirely leave other States alone. To be highlighted, the multivariate regime 

theory should be applied in NEA’s fishery management and marine environment 

protection. Since the power-based and interest-based regime models are closely related 

to the actions of States, relevant proposals which regulate the behavior of States serve to 

consolidate two regime settings but not to make a separation between them. With 

respect to fisheries, multilateral fishery regimes are far from being set up, and 

transboundary fishery management in some trilateral areas is urgently needed. 

Regarding the marine environment, regional environmental agreements and institutions 

are inadequate in responding to transboundary marine environmental concerns. The 
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integrated management approach across borders in the marine environment needs to be 

consolidated. Accordingly, the power-based and interest-based regime formations have 

not been fully set up. For the capacity-building of epistemic communities in both fields, 

including marine scientists and ecologists, non-governmental organizations, private 

firms, etc., sporadic and loose constitutions have to be enhanced and a stronger 

integration remains to be fulfilled. There are some policy recommendations which aim 

to assist NEA States in transboundary marine cooperation. A multivariate maritime 

regime in NEA multistate-disputed zones focuses on common interests and rights 

shared by all of the States involved. It emphasizes that power distribution, pursuit of 

self-interest, and knowledge construction are developed in a balanced way in NEA. 

Stronger building of regional institutions and rules or norms and a united epistemic 

community may develop into countervailing factors towards the pure expansion of State 

power in NEA.   

 

7.4.5 The presence of third states in the maritime dispute of the SCS and the 

application of a multivariate regime theory 

 

The SCS is another hot spot of the East Asian region because of more contested 

maritime claims from several countries bordering it. Geographically, the delimitation of 

the SCS would be impossible until the ownership of sovereignty over numerous features 

is determined. The second chapter reviewed the impact the SCS Arbitral Award has had 

upon third States and holds the view that the ruling’s validity may be doubtful. The 

sixth chapter takes a further step to specify the legal dilemmas created by the MA itself. 

Given the MA was complied with by China and the Philippines and followed by other 

third States in the SCS, there are several hypothetical proposals on how to carry out 

maritime delimitation in the SCS, particularly in the Spratlys. Between China and the 

Philippines and China and Vietnam, a large overlap of TS among three States makes it 

hardly possible to delimit an explicit line. Among Vietnam, Malaysia, and Brunei, the 

MA scarcely resolves the existing overlap and carries out the delimitation without 

taking the presence of third States into account. In addition, the Malaysia-Philippines 

maritime boundary cannot be resolved until the sovereignty of Sabah is determined. 

Stemming from respect for UNCLOS and international law, if Indonesia and Vietnam 

accept such a decision, the original legal status and entitlement of some features in the 

established CS boundary and the ongoing delimitation process of EEZ may require 

middling modifications and may not be in line with the pursuit of the national interests 

of Indonesia and Vietnam.  
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Since the presence of third States constitutes an obstacle to lessening the regional 

tensions with regard to disputes by resorting to maritime delimitation, it is compulsory 

to consider a milder way in which third States can be involved and how their rights and 

interests shared with others are taken into account. As argued by the thesis, the 

multivariate regime theory should be applicable to this task. An overview of regime 

settings in the SCS confirms that some maritime arrangements in the SCS fall within the 

meaning of regime as defined in the fourth chapter. The status quo regime settings are 

formulated by ACSP and ASEAN-led multilateral fora. Current management has 

mainly contributed to transboundary marine environmental protection, with less focus 

on fishery management and the capacity-building of epistemic communities. The fifth 

chapter points out some underlying challenges in SCS transboundary marine 

cooperation. In particular, systematic and integrated institution-designing and norm-

making capabilities remain inadequate at present. The power-based regime model is 

partially constructed, but countervailing forces against the abuse of State power in the 

disputed areas are far from robust enough for the purpose of distribution. The self-

interest regime model is also established in part, but maximization of each State’s own 

maritime interests and rights without following international law has yet to occur. 

Regarding the balance of excessive utilization of state power and pursuit of self-interest, 

little focus has been shown for the knowledge-based regime and the role of epistemic 

communities, including marine scientists and ecologists, non-governmental 

organizations, private firms, etc. Some policy recommendations have been made to 

improve the capacity of the SCS multivariate maritime regime in the management of 

disputes and transboundary cooperation in this multistate area. Furthermore, the BRI, 

particularly the MSRI, has presented some features that a multivariate regime defines. 

According to the Vision for Maritime Cooperation under the VMCBRI, it is asserted 

that the MSRI cooperative measures are transboundary and have due regard for the 

common maritime rights and interests shared by the SCS bordering States. To 

implement the MSRI and VMCBRI, cross-border cooperation in the multistate-disputed 

zone is more desirable and promising.     

 

7.4.6 Final remarks   

 

Having elaborated the answers to the interdisciplinary sub-questions in the thesis, some 

final remarks remain to be made regarding the main research question. From a legal 

perspective, they concern how the available legal means inadequately settle the 

maritime interests of third State in maritime disputes. It seems more and more difficult 

to apply the Monetary Gold principle, because third-party international judicial organs 

are prone to exercising jurisdiction by interpreting and applying some jurisdictional 
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clauses in the dispute settlement part of international treaties. However, if their 

interpretation and application of relevant jurisdictional clauses in international 

conventions violate the principle of State consent or original meanings of jurisdictional 

exceptions within these treaties, international courts and tribunals may not exercise 

jurisdiction. The recent SCS Arbitration case may fall within such a scope and become 

very controversial. In the maritime delimitation cases, there have been some suggestions 

to revise the rules of procedure concerning intervention. However, it still seems like a 

long way to go for the purpose of reaching a consensus on it and bringing it to the 

practice of codification. The rights and interests of third States in maritime disputes are 

subject to potential prejudice when third-party dispute settlement mechanisms are 

applied. Accordingly, sheer reliance on legal means is not sufficient in protecting third 

States’ rights and interests in the maritime disputes.  

This conclusion has no intention of completely rejecting usable space for international 

law, but instead shifts the focus to another question regarding whether there are any 

additional means to take into account the prejudiced rights of third States in the EEZ 

and CS. Due to transboundary characteristics of ocean and the related living and non-

living resources within it, the breakthrough point to execute a transition from 

international law to other means beyond law lies in the focus of common interests 

shared by States involved in the undelimited area. In the field of international relations, 

it is argued that regime theory is applicable since the regime school emphasizes the 

convergence of common interests of States. It is illustrated that regime theory leans on 

three mainstream international relations theories instead of being an independent school 

of theory. Realist regime theory, liberalist regime theory, and constructivist regime 

theory are not individually adequately qualified to deal with common interests in a 

multistate-disputed and undelimited zone where more than two States are present. 

Therefore, it is submitted that a multivariate regime theory which consists of an 

amalgamation of the three previous theories is more desirable, and this ensures power 

distribution, the pursuit of self-interest, and knowledge capacity-building in a balanced 

way. Transboundary marine cooperation under the multivariate maritime regime thus 

becomes a realistic approach that will converge on common interests. Unlike some 

semi-enclosed seas where a multivariate maritime regime is formulated, the East Asian 

semi-enclosed seas have not sufficiently developed such a regime, and transboundary 

marine cooperation remains to be elevated. In NEA and the SCS, the legal dilemma 

owing to the presence of third States in the delimitation of maritime boundaries cannot 

be avoided. The solution to the dilemmas is to improve regime settings in some 

multistate-disputed areas of NEA seas and the SCS. It is finally concluded that the 

establishment of a multivariate maritime regime assists disputing States to develop 
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transboundary marine cooperation. It also serves to promote current regime settings in 

NEA and the SCS, in order to deal with regional common concerns.   

7.5 Policy recommendations on how the East Asia region deals with the legal 

dilemma in maritime delimitation and establishes a multivariate maritime regime 

The theory of multivariate regime in the field of international relations sets out to seek 

solutions that take all of the states’ interests involved into account in a multistate-

disputed zone by way of transboundary cooperation. In the undelimited area, there are 

common maritime interests which are shared by all bordering States. This theory serves 

to assist involved States in adopting specific measures to maximize the utilization and 

management of undelimited areas. The following two parts illustrate policy 

recommendations to formulate multivariate maritime regimes in NEA and the SCS.   

 

7.5.1 Policy recommendations on how NEA deals with the legal dilemma in 

maritime delimitation and establishes a multivariate maritime regime 

 

The thesis in chapter five provides policy recommendations in three conflicting zones of 

NEA to establish a multivariate maritime regime for the purpose of transboundary 

management of fisheries and environmental protection. In the Yellow Sea/West Sea, in 

order to combat illegal fishing activities, periodic meetings or policy dialogues should 

be held by fishery management and enforcement departments from three States. In 

addition, three parties are necessary to negotiate accepted rules or regulations or codes 

of conduct concerning the exercise of the power of enforcement. Mutual prior notice 

and exchange of information on fishing boats are also important for regulating cross-

border fishermen’s fishing activities. These measures constitute fundamental steps for 

driving more cooperation, including knowledge sharing on the improvement of fishing 

skills of the North Korea’s fishermen. A further step can be taken by establishing a 

trilateral fishing committee as a transnational institution to regulate trilateral fishing 

activities. Alternatively, trilateral fishery cooperation may also be constructed under the 

framework of FAO.  

 

With regard to marine environment protection, the integrated LME approach is 

preferred for transboundary marine environmental governance. The YSLMEP should be 

continued but has limitations on its geographic scope. By contrast, PEMSEA may 

become an institution where trilateral cooperation is consolidated. It is important to 

carry out the SDS-SEAP, including biodiversity conservation and management, 

pollution reduction and waste management, knowledge management and capacity-

building, etc. A multilateral approach to implement regional environmental governance 
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may begin with the TEMM among three States.  In the cooperative process, three 

parties in this platform can discuss how to suppress the diffusion of marine pollutants 

and enhance the capacity to implement anti-pollution action plans. It is possible to 

negotiate a short-term and a long-term scheme to achieve the goal of regional 

sustainable development. 

 

In the ECS, since trilateral areas have a status similar to that of the high seas, three 

countries are recommended to comply with two FAO documents to which they are all 

parties, including the Agreement to Promote Compliance with International 

Conservation and Management Measures by Fishing Vessels on the High Seas. 

Furthermore, under the framework of FAO, a tripartite joint fishery committee in the 

trilateral area may be expected to carry out work on species allowed for harvesting, 

quotas of catch, areas of fishing and other specific conditions, prior notice mechanism, 

exchange of information and knowledge sharing on fishing, policy coordination on 

seasonal fishing moratorium, etc.  On the other hand, China, South Korea, and Japan 

have agreed to establish the China-Japan-South Korea Trilateral Cooperation Secretariat, 

which provides a trilateral forum to discuss issues regarding the rights and interests of 

three States, including regional law-enforcement cooperation, the enhancement of 

cooperation in combating transnational crimes, and strengthening the training of 

personnel on cooperation on fishery activities. Such a trilateral forum has to play a 

larger role in the promotion of interest sharing and protection in the undelimited area.  

 

Regarding marine environmental protection, the ECS as an LME should adopt the 

integrated LME approach in dealing with transboundary marine environmental 

problems. For one thing, neighboring States in the ECS have to collaborate with 

international institutions, including FAO or UNEP, or regional organizations, including 

the EU or the Arctic Council, which have implemented LME projects. Moreover, under 

the framework of PEMSEA, trilateral cooperation is required to follow the SDS-SEAP 

as a supplementary means to the LME approach. For another, it is compulsory for 

surrounding States to take coordinated collective action to ensure the effectiveness of 

search and rescue in this region. Via the China-South Korea-Japan Tripartite 

Cooperation Mechanism, oil pollution abatement and search and rescue should be added 

to the agenda of cooperation in the TEMM. 

 

In the Sea of Japan/East Sea, given that South Korea-North Korea relation is improving, 

cooperation on the lower levels, like with fisheries, is predicted. In spite of South 

Korea-Japan, Japan-Russia, and Japan-North Korea fishery agreements, a multilateral or 

regional fishery agreement or mechanism or institutional body should be put on the 
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agenda, and a North Korea-South Korea-Russia trilateral fishery arrangement is likely 

to be seen. The Joint Declaration of the Seventh Japan-China-South Korea Trilateral 

Summit has advocated a “China-Japan-South Korea+1” mode to promote regional 

sustainable development. Due to the presence of Chinese fishing activities in the Sea of 

Japan/East Sea, a multilateral fishery cooperative mode entitled China-Japan-South 

Korea+North Korea and Russia may be workable and operative. In the field of 

transboundary marine environment, current institutional frameworks have some 

deficiencies. A loose consultative mechanism would be a first step and moves forward 

to a more coordinated and invigorative organ through negotiation that consists of four 

countries. Political willingness and mutual trust and problem-solving processes all 

interact with each other. Stronger willingness and trust promote the ability to settle 

urgent environmental concerns while a greater resolution of problems may facilitate 

mutual trust-building. Moreover, the common consciousness of adopting an integrated 

ecosystem approach shall be acknowledged by littoral States, and the LME approach is 

equally applied. Meanwhile, national environmental legislation and levels of 

environmental protection should be consistent with regionally accepted norms that 

contribute to the common goal of preserving and protecting transboundary marine 

environments.  

 

For the capacity-building of epistemic communities in NEA, there are the following 

measures to improve the knowledge-based regime model. With respect to fisheries, 

science and technique are necessary for fishermen to develop sustainable fishing. 

Specifically, it is typical right now to have scientific cooperation on fisheries at the 

bilateral level in the ECS are typical. The annual China-Japan-SOUTH KOREA 

symposium on fishery science and technology should receive more encouragement. In 

the Yellow Sea/West Sea and the Sea of Japan/East Sea, transnational epistemic 

networks regarding fishery management may be anticipated; the participation of the 

NORTH KOREA is essential to activate trilateral knowledge and scientific cooperation. 

The ECS’s experience may assist two other regions to strengthen fishery technical and 

scientific cooperation and to push for policy changes in the regulation of trilateral zonal 

fisheries. With regard to the transboundary marine environment, epidemic communities 

in marine environmentalism in NEA call for stronger building of transnational 

community/communities in order to offer professional knowledge and 

recommendations for government policy-makers. As enshrined by Peter Haas’s model 

of reflexive governance, members of the epistemic community should not only integrate 

with each other, in a group that includes marine scientists and marine ecologists, but 

also build up a network with other multiple actors, including private firms, non-

governmental organizations, etc.  It will cement the bargaining power of epistemic 
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communities against policy-makers and persuade the latter to accept more professional 

knowledge during the decision-making process.  

 

7.5.2 Policy recommendations on how the SCS deals with the legal dilemma in 

maritime delimitation and establishes a multivariate maritime regime 

 

In the SCS, policy recommendations to establish a multivariate maritime regime in the 

undelimited maritime zones mainly consist of three parts: transboundary fishing 

management, transboundary marine environmental protection and preservation, and 

anticipation of the development of the MSRI and its associated polity called VMCBRI 

in the BRI. The sixth chapter continued to examine power distribution, norm-making, 

and the capacity of epistemic communities in the SCS. The purpose of these policy 

recommendations is to pay due regard to common interests shared by all states involved 

in the areas where transboundary cooperation is required instead of leaving such vague 

zones alone.  

 

With regard to the first line of fishery management, it is the SCS RFMO that 

coordinates the fishing activities of different States. The RFMO enhances institutional 

ability by allocating quotas, normalizing and harmonizing fishery rules and regulations, 

collectively gathering data, carrying out scientific surveys, training fishermen in fishing 

skills, etc. Second, ASEAN and its member States in dispute should maintain an 

institutional strategy to manage fishery relationships with China. They may take the 

lead in the establishment of norms and standards combatting IUU fishing in the SEA 

region. In short, the improvement of the marine economy in other sectors may help 

fishermen to depend less on fisheries and may reduce the difficulty of managing 

overfishing activities in the disputed zones. China and ASEAN should jointly 

collaborate toward regional economic integration, and improve people’s standards of 

living as well as income in other fields of marine economy. So as to settle the 

environmental conundrum, it is advised to initially establish a REMO in the SCS. The 

function of a REMO is to adopt an integrated approach to dealing with transboundary 

environment concerns. Second, the SCS constitutes an LME, and the LME approach 

can be carried out with the coordination and collaboration within the REMO as well as 

with the assistance of marine scientists and ecologists. Third, regional transboundary 

anti-pollution rules and regulations need coordination and must move forward to a 

consistent legal framework under UNCLOS and MARPOIL as primary international 

instruments against marine pollution. Within the framework of ACSP and ASEAN-led 

fora, action plans are not sufficient for promoting transboundary cooperation, but their 

ability to make rules and laws, including standards, recommended practices, and 
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procedures, must be strengthened. As regards the capacity-building of epistemic 

communities in the SCS, at first, with the establishment of a regional management 

organization, a specific branch that gathers contributions from intellectuals may assist 

various participants from different disciplines in closely collaborating in some 

transboundary issues. Second, scholars are suggested to construct a common 

understanding of the problems and formulate an authoritative and concordant voice 

when bargaining with domestic governments and international or regional organizations. 

An integrated epistemic community in a coordinating voice may facilitate policy-

makers to understand the seriousness of transboundary harms and the significance of 

common interests in the region. Third, if a comprehensive epistemic organ is not soon 

established, a specific joint organ in the field of fishery or marine environment can be 

expected.   

 

Apart from that, the fifth chapter draws attention to the recent BRI launched by China in 

which the SCS constitutes an indispensable part of the MSRI. In particular, it is 

illustrated that the VMCBRI as a concrete plan to build the MSRI has a preliminary 

framework of a multivariate maritime regime as defined in the thesis. The principles of 

the VMCBRI demonstrate power distribution and constrain the expansion of big powers 

by seeking common interests and sharing benefits. Respect and compliance with 

international rules and norms ensure relative gains and the pursuit of self-interest by 

participating countries by increasing marine economy development. Advocating the 

think tank alliance under the MSRI signifies the trend of capacity-building of the 

epistemic community. With regard to policy recommendations in the VMCBRI, they 

are prone to emphasizing transboundary marine cooperation in ocean-related matters 

that share common interests in the SCS. First, the policy recommendations consistently 

support the China-ASEAN cooperation mechanism and safeguard the marine ecosystem. 

Second, the VMCBRI recommends cooperatively developing marine resource 

utilization, updating marine industry, building up more maritime connectivity, 

facilitating maritime transport, etc. Fishermen may benefit from such industrial 

transition and development, since regional efforts to stimulate the economy in other 

sectors would help fishermen depend less on fisheries and increase their income. Third, 

the VMCBRI proposes a series of joint actions on the matters related to non-traditional 

security cooperation due to unilateral enforcement activities in the disputed zones. 

Fourth, it clarifies some measures on the cooperation of marine science and technology. 

In addition, such cooperation is not only intergovernmental but also relies on sectors of 

civil society, such as epistemic communities. The think tank alliance may become a 

stimulus to develop a more coordinating and consonant epistemic community for 

transboundary marine cooperation. The VMCBRI’s coexistence with the established 
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maritime regime in the context of ACSP and ASEAN-led fora as supplementary 

recommendations for collaboration can be regarded as consolidating the ongoing 

cooperation in the SCS.               
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Summary 

East Asia has experienced long-standing territorial and maritime conflicts. Due to the 

existence of numerous maritime States, we have witnessed trilateral or quadrilateral 

overlaps where the presence of third States in maritime disputes emerges. So as to 

address the rights and interests of third States in a multistate-disputed maritime zone, 

one can observe that different approaches are adopted against the background of 

international law and international relations. The main research question of the study is 

divided into two parts. First, what are the legal dilemmas in East Asian regional 

maritime dispute settlement when the rights and interests of third States have to be 

taken into account? Second, given the fact that legal means cannot sufficiently deal with 

the presence of third States, to what extent can regime theory in international relations 

assist States involved in East Asian maritime conflicts in dealing with the rights and 

interests of third States? The five substantial chapters in the present work provide a road 

map for resolving the main research question and other sub-questions. Chapter 2 

concludes that in light of international case law, the test regarding the Monetary Gold 

principle is persistently adopted but rarely successfully applied. Notably, the Tribunal 

does not comply with this principle in the SCS Arbitration and has produced negative 

impacts on third States in the SCS. Chapter 3 concludes that in terms of international 

case law, international law is inadequate to fully protect and safeguard the rights and 

interests of third States, particularly in maritime boundary delimitation. To address such 

underlying legal dilemmas, chapter 4 argues that because of the emphasis on the rules, 

norms, principles, and decision-making process, as well as a convergence on common 

interests, regime theory becomes more pragmatic and inclusive for addressing rights 

and interests that are commonly shared by involved States in a multistate-disputed zone. 

Since each model in the mainstream international relations theories focuses on one 

variable and fails to cover all elements of regime, the multivariate maritime regime 

should be set up to handle the maritime rights and interests of relevant stakeholders that 

are commonly shared in the same disputed maritime zone. Chapter 5 sets out some 

hypothetical delimitation proposals in the NEA maritime disputed zones and points out 

some legal dilemmas which cannot be quickly settled in the short term. Thus, the thesis 

suggests applying the multivariate regime theory to deal with commonly shared 

maritime interests concerning fishery management and marine environment protection 

in the three contested zones in NEA. Chapter 6 specifies the legal dilemmas created by 

the SCS Arbitration ruling, given the MA was compiled by China and the Philippines 

and followed by other third States in the SCS. It proposes the application of multivariate 

regime theory as a milder way in which third States can be involved and how their 

rights and interests concerning fishery management and marine environment protection 

are shared with others in the SCS multistate contested zones. To sum up, the 
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establishment of a multivariate maritime regime helps disputing States develop 

transboundary marine cooperation. It also serves to promote current regime settings in 

NEA and the SCS, in order to deal with shared regional concerns.   
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Samenvatting 

Oost-Azië heeft al jarenlange territoriale en maritieme conflicten meegemaakt. 

Vanwege het bestaan van talrijke maritieme staten zijn we getuige geweest van 

trilaterale of vierzijdige overlappingen waarbij de aanwezigheid van derde staten in 

maritieme geschillen naar voren komt. Om de rechten en belangen van derde Staten in 

een maritieme zone met meerdere Staten aan te pakken, kan worden opgemerkt dat 

verschillende benaderingen worden gehanteerd tegen de achtergrond van het 

internationale recht en internationale betrekkingen. De belangrijkste onderzoeksvraag 

van het onderzoek is verdeeld in twee delen. Ten eerste, wat zijn de juridische 

dilemma's in de regionale maritieme geschillenregeling in Oost-Azië wanneer met de 

rechten en belangen van derde Staten rekening moet worden gehouden? Ten tweede, 

gezien het feit dat juridische middelen de aanwezigheid van derde Staten onvoldoende 

aankunnen, in hoeverre kan de theorie van het regime in internationale betrekkingen 

Staten die betrokken zijn bij Oost-Aziatische maritieme conflicten helpen bij het 

behandelen van de rechten en belangen van derde Staten? De vijf substantiële 

hoofdstukken in het huidige werk bieden een routekaart voor het oplossen van de 

belangrijkste onderzoeksvraag en overige deelvragen. Hoofdstuk 2 concludeert dat, in 

het licht van de internationale jurisprudentie, de test met betrekking tot het monetaire 

goudprincipe hardnekkig wordt toegepast, maar zelden met succes. Het Tribunaal 

voldoet met name niet aan dit beginsel in de SCS-arbitrage en heeft negatieve gevolgen 

voor de derde Staten in de SCS veroorzaakt. Hoofdstuk 3 concludeert dat het 

internationaal recht in termen van internationale jurisprudentie ontoereikend is om de 

rechten en belangen van derde landen volledig te beschermen, met name wat betreft 

maritieme grensafbakening. Om dergelijke onderliggende juridische dilemma's aan te 

pakken, verwoordt hoofdstuk 4 dat vanwege de nadruk op de regels, normen, principes 

en  het besluitvormingsproces, evenals een convergentie op gemeenschappelijke 

belangen, de regime-theorie meer pragmatisch en inclusief wordt voor het aanpakken 

van rechten en belangen die gewoonlijk worden gedeeld door de betrokken Staten 

binnen een meerstatige omstreden zone. Aangezien elk model binnen de reguliere 

internationale-verhoudigtheorieën zich richt op één variabel en niet alle elementen van 

het regime omvat, moet het multivariate maritieme regime worden opgezet om de 

maritieme rechten en belangen te behartigen van relevante belanghebbenden die 

gewoonlijk worden gedeeld binnen dezelfde maritieme omstreden zone. Hoofdstuk 5 

beschrijft enkele hypothetische afbakeningsvoorstellen in de door de NEA maritieme 

omstreden zones en wijst op enkele juridische dilemma's die niet snel op korte termijn 

kunnen worden opgelost. Het proefschrift suggereert daarom de toepassing van de 

multivariate regietheorie om gemeenschappelijke gedeelde maritieme belangen met 

betrekking tot visserijbeheer en bescherming van het mariene milieu in de drie 
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omstreden zones in NEA aan te pakken. Hoofdstuk 6 specificeert de juridische 

dilemma's die werden gecreëerd door de SCS Arbitrage-uitspraak, aangezien de MA 

werd opgesteld door China en de Filipijnen en wordt opgevolgd door andere derde 

Staten in de SCS. Het stelt de toepassing van multivariate regimetheorie voor als een 

mildere manier waarop derde Staten kunnen worden betrokken en op welke manier hun 

rechten en belangen met betrekking tot visserijbeheer en bescherming van de 

zeeomgeving met anderen worden gedeeld in de meerstatige omstreden zones van SCS. 

Kortom, de instelling van een multivariate maritieme regeling helpt Staten bij het 

bestrijden van een grensoverschrijdende maritieme samenwerking. Het dient ook om de 

huidige regime-instellingen in NEA en de SCS te bevorderen, om te kunnen omgaan 

met gedeelde regionale zorgen.   
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