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Human rights and public health: towards a balanced relationship

Brigit Toebes*

Department of International Law, Faculty of Law, the University of Groningen, the Netherlands

In international law there are many references to the protection of public health
contrasting with other interests, including the interests of trade, commerce,
intellectual property protection, transportation and warfare. Potentially, in such
contexts, the ‘right to health’ as an economic and social right can be used as an
additional collective claim to advance the health of the public, thus counterbalancing
such interests as international and domestic trade and the conduct of warfare. While
this approach has potential, it should be born in mind that public health measures
potentially infringe on the civil and political rights of individuals, including their
rights to privacy and freedom of movement. We are thus dealing with a complex
relationship between public health, human rights and international law that is still ill-
understood. An integrated approach to human rights, taking into account both civil
and political and economic, social and cultural rights, seems the most balanced
response to public health concerns.

Keywords: public health; global health; health security; human rights; right to health;
international trade; tobacco control; civil and political rights; the right to privacy and
family life; the right to physical integrity; limitation clauses; derogation clauses

Introduction

The protection of the health of the overall population is an important issue of public
concern, both at domestic and international levels. Population health, or ‘public health’,
is a vital concern that needs to be balanced against such interests as trade, industrial
profit, intellectual property protection and military warfare (see Figure 1). For instance,
the trade regime as agreed on by states creates a tension with the need to ensure access
to affordable medicines, especially in the developing world. Furthermore, while the
tobacco industry has an interest in selling its products, there is clear evidence that
smoking is detrimental to health. Lastly, environmental pollution, climate change and mili-
tary warfare have a devastating impact on the health of populations worldwide.

From a human rights perspective, it is important to consider whether the protection of
public health is potentially also a human right, be it individual or collective in nature. Seen
in this light, the ‘right to health’ can be a collective claim reflecting ‘public health’ and
going against the interests of, for example, the tobacco, food and beverages industry (see
Figure 1). Hence, as will be asserted below, the ‘right to health’ can potentially play a
role in advancing the protection of ‘public health’ on the domestic and international plane.
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At the same time, the protection of public health, and the right to health for that matter,
can be at odds with the interests of the individual. In other words, while the right to health
potentially embraces claims to public health, this may also create a tension with the exercise
of individual rights, including the rights to physical integrity, privacy and freedom of move-
ment.1 This tension will surface particularly when it comes to the protection against infec-
tious diseases and other so-called ‘health security threats’. For example, while the public at
large has a right to be protected against the spread of infectious diseases, individuals have a
right to be protected against unnecessary interferences with their privacy (see Figure 1). We
are, thus, dealing with an important tension in human rights law that receives little attention
in the literature.2

We need a better comprehension of how to address this tension, and what to do when the
right to health is used to justify certain types of governmental health measures.3 This ties in
with recent calls for the adoption of a convention addressing global health. Driven by
concern about the increasing global and domestic health inequalities, a number of scholars
and civil society organisations have proposed the adoption of a Framework Convention on
Global Health (FCGH), by the World Health Organization (WHO).4 This network proposes
that the FCGH be grounded in the right to health and as such that the right to health is posi-
tioned as a key norm in the global health law debate.5 Thus, if we want to advance the
importance of the right to health on the international plane, we need to ensure that we
have a clear picture of its potential and of the possible clashes with other rights and interests.

In an attempt to create clarity with regard to these matters, in this contribution I will seek
to lay bare the various connections between public health and human rights. To clarify the
meaning of the concept of ‘public health’, I will start with an analysis of the historical evol-
ution of this concept and of some subsequent international developments in this field. Sub-
sequently, I will discuss the existing ‘public health clauses’ that are included in a range of
treaties under international law, including in international trade law and international
environmental law. In other words I will explain how the notion of ‘public health’ is
embedded in these branches of international law. Subsequently I will bring the discussion
back to human rights law by analysing whether the right to health also reflects claims to
public health and what is the potential of such claims, so as to find out whether the
‘right to health’ as a human rights standard can reinforce the existing public health
clauses under international law. As such I will scrutinise if, and if so how, the right to
health can be a collective claim against the powerful forces of international trade, the
private industry, and the interests of warfare. Subsequently I will look at some potential ten-
sions in this approach. To do so, I will analyse the tensions between the urge to protect
public health and the right of individuals to privacy, liberty and individual health protection.
In this context I will discuss to what extent such rights can be limited by outlining briefly
what the public health derogations and limitations in human rights law and international law

Figure 1. The tensions between the protection of public health and other interests
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more generally look like. This article will end with an evaluation of how to balance these
interests, and of what can be the role of human rights law in this balancing act.

While the analysis in this article mainly builds on human rights standards and legal
human rights discourse, it touches on several other disciplines, including domestic and
international health law, social medicine, public health and medical ethics, as well as
international trade law, international humanitarian law and international environmental
law. It refers to human rights treaties that have been adopted at the United Nations
(UN) as well as regional levels (in particular, the Council of Europe), in an integrated
fashion. Rather than creating an exhaustive overview of the field, an attempt is made
to scope and to define the field and to explain how the human rights framework can
be better equipped to protect ‘public health’, taking into account the above-mentioned
goals and tensions.

Public health and the global public health movement

Before we can discuss the connections between human rights and public health, a few
words need to be devoted to the origins and meaning of the term ‘public health’. When
it comes to its origins, we see that a sense of community responsibility for the health of
the public has existed since ancient civilisations. For example, through the ages civilisations
have recognised that adequate sanitation is a pivotal factor for the improvement of public
health.6 The aggregate of such community efforts is usually indicated with the term ‘public
health’. According to Rosen, modern public health took its origins in nineteenth-century
England, as the first modern industrial country.7 An influential person at that time in
England was Edwin Chadwick who, strongly influenced by the utilitarian philosopher
Bentham, advocated that a healthy working class would benefit society at large.8 He was
involved in the adoption of a new Poor Law in Britain in 1834, which created a Poor
Law Commission, which published a report emphasising the connection between environ-
mental conditions (water supply, the removal of refuse) and disease.9

The issue of ‘public health’ increasingly also obtained an international dimension. Due
to the developments in commerce and transportation, it had become necessary to coordinate
the prevention of transmissible diseases at the international level. The first steps towards an
international health organisation were also taken in the nineteenth century. A range of Inter-
national Sanitary Conferences was organised which culminated in the establishment of the
Office International d’Hygiène Publique (OIHP) in 1907.10 This OIHP, which was sub-
sequently placed under the auspices of the League of Nations, was complemented with
another international health organisation, the ‘Health Organization of the League of
Nations’, so as to more adequately deal with increasing global health problems. Until the
creation of the UN, these two organisations existed side-by-side.11

In 1946, the World Health Organization was established and representatives of 61 States
signed the Constitution of the World Health Organization (WHO). While the Constitution
of the WHO does not define ‘public health’ explicitly, its website contains the following
broad definition:

Public health refers to all organized measures (whether public or private) to prevent disease,
promote health, and prolong life among the population as a whole. Its activities aim to
provide conditions in which people can be healthy and focus on entire populations, not
on individual patients or diseases. Thus, [as opposed to ‘medicine’] public health is con-
cerned with the total system and not only the eradication of a particular disease.12 (text
between brackets added)
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This definition indicates that ‘public health’ does not focus on individual patients or dis-
eases and encapsulates many dimensions. Based on an overview of the WHO’s public
health campaigns it may embrace issues like vaccination and control of infectious diseases,
motor-vehicle safety, occupational health, safe drinking water, maternal and child health,
coronary heart disease and stroke, and prevention of smoking.13

While the primary focus of ‘public health’ lies at the domestic level, WHO also recog-
nises that as a result of globalisation, forces that affect public health can and do come from
outside state boundaries, and in that context it uses the term ‘global public health’.14 An
important dimension of global public health is ‘global health security’ which focuses not
only on the spread of infectious diseases, but also more generally on the detrimental
health effects of man-made and natural disasters, including armed conflict, biological terror-
ism and nuclear disasters.15 The new International Health Regulations (IHR, as revised in
2005) reflect this broader approach by focusing not only on a limited range of diseases but
on a wider range of health security threats (see also the contribution by Zidar elsewhere in
this special issue).

Without being exhaustive, another important new dimension of the WHO’s concept of
‘public health’ concerns the focus on socio-economic health inequalities. In relation to this,
there is an increasing emphasis on the so-called ‘social determinants of health’, i.e. the ‘con-
ditions in which people are born, grow, live, work and age’.16 It is increasingly stressed that
illness, chronic diseases and disability, as well as socio-economic health inequalities more
generally, form important public health concerns. To quote Lawrence Gostin, a key scholar
in this debate:

(… ) global efforts should be directed toward universal assurance of the essential conditions
for health: population-level strategies drawn from the tool box of public health; fully afford-
able, accessible, high quality health care for all; and a wide range of policies beyond the
health sector to address the social determinants of health.17

As such, Gostin establishes a link between public health and the need to provide good and
accessible health care and other health-related services.

To bring this back to human rights law: this emphasis on ‘health security’ and on
‘socio-economic health inequalities’ raises the question of how the ‘right to health’, as
also stipulated in the Constitution of the WHO, can strengthen and reinforce such claims
on the international plane. Addressing the more narrow aim of the spread of infectious dis-
eases potentially raises tensions with the civil and political rights of individuals. Fostering
access to health services and tackling health inequalities, on the other hand, does not necess-
arily create such tensions but rather relies on a key component of the right to health that
stands separately from civil and political human rights. As will be asserted in the con-
clusions to this contribution, if we want to address global public health properly from a
human rights perspective, we should address both dimensions by taking an integrated
approach to human rights, emphasising the importance of both civil and political rights
and economic, social and cultural rights.

Claims to ‘public health’ under public international law

Before we can discuss how the ‘right to health’ reflects public health, we should explore
how public health is reflected in several other branches of public international law. In inter-
national law there are many references to the protection of public health contrasting with
other interests, including the interests of trade, commerce, intellectual property protection,

The International Journal of Human Rights 491



transportation and warfare. A clear example is provided in the Framework Convention on
Tobacco Control (FCTC), which stipulates in its preamble that the parties to this convention
‘[are] Determined to give priority to their right to protect public health’.18 This is a robust
expression of the desire of parties to give the protection of public health, and the state’s duty
to protect this interest, considerable weight in comparison to, in this case, the interests of the
tobacco industry and trade-related interests of states. As will be discussed further below, the
FCTC has played a crucial role in several domestic cases concerning tobacco control.

Without being exhaustive, this section will give some examples of existing public
health clauses under international law.19 Starting with the IHR that have been adopted
within the framework of the WHO: they plainly reflect the potential tensions that may
arise between the public health component of the right to health and the protection of indi-
vidual civil and political rights. The IHR reflect the right to health where they are aimed at
preventing, protecting against, controlling and providing a public health response to public
health risks (Article 2). At the same time, the regulations take into account civil and political
rights where they state that their implementation ‘shall be with full respect for the dignity,
human rights and fundamental freedoms of persons’, thereby underscoring the importance
of human rights protection during public health emergencies (Article 3-1). Throughout the
document, several references are made to the civil and political rights of individuals. For
example, Article 23, on ‘health measures on arrival and departure’, stresses the right to
informed consent of travellers.20 However, how these rights exactly come into play is
not spelled out, and there is a clear need for further research in this field.21

The protection of public health also plays a role in international trade law, as regulated
within the framework of the WTO.22 Here, the protection of public health goes against
freedom of trade, intellectual property protection, and generally the interests of commerce.
The General Agreement on Tariffs and Trade (GATT),23 which covers international trade in
goods, permits member states in Article XX(b) GATT to take measures ‘necessary to
protect human, animal or plant life or health’. This provision recognises that members
may wish to give priority to public health concerns.24 As this provision was considered
to be very important, a new agreement has been adopted which contains more specific
rules for the protection of health, i.e. the Agreement on Sanitary and Phytosanitary
Measures (SPS). This agreement regulates ‘sanitary measures’, which relate to human or
animal health, and ‘phytosanitary measures’, which deal with plant health.

A number of WTO cases have considered defences under Article XX(b).25 For
example, in the case of EC-Asbestos, Canada opposed a French law which prohibited the
manufacture, sale, distribution and import of chrysotile asbestos fibres and products con-
taining this kind of asbestos. Canada argued that the French law discriminated against
Canadian asbestos in favour of certain French substitute products. Both the Panel and
Appellate Body of the WTO ruled that the European Commission had demonstrated that
France’s measure was necessary to protect human life or health.26 Here we see how a
claim to public health was invoked by one member to halt the import of a potentially
harmful good into its country by another member.

Invoking these clauses may imply possible negative trade effects for other GATT
members. As indicated by Lester et al., it is important to strike a balance between allowing
members to protect public health or other social interests and preventing them from using
these policies in such a way that they have a negative effect on trade and the interests of the
other members.27 It would be important that this clause is only invoked if there is a genuine
threat to the health of the member’s public.

Another framework under WTO law where public health issues are addressed concerns
intellectual property law and the so-called TRIPS Agreement.28 An important public health
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dimension of the TRIPS Agreement is that due to the patenting of medicines under this
agreement, many drugs are practically unaffordable, especially to patients in the developing
world. Contrary to other public health dimensions of trade law, this is an area where human
rights scholars have stressed the tensions between this patent regime and the right to
health.29 Many scholars and non-governmental organisations (NGOs) have explored the
potential role that the right to health can play in addressing these injustices.30 In WTO
circles this language has not been adopted, however a recognition of the problem was
expressed in the DOHA Declaration:

We agree that the TRIPS Agreement does not and should not prevent members from taking
measures to protect public health. Accordingly, while reiterating our commitment to the
TRIPS Agreement, we affirm that the Agreement can and should be interpreted and
implemented in a manner supportive of WTO members’ right to protect public health and,
in particular, to promote access to medicines for all.31

Like with the Tobacco Framework Convention, DOHA contains a recognition of a right of
member states to protect public health.

Another dimension of the TRIPS Agreement where a conflict with public health protec-
tion has arisen is tobacco control. In 2011 Australia introduced the Tobacco Plain Packa-
ging Act (TPPA), which introduced the plain packaging of cigarettes, in other words the
removal of all branding. The aim was to improve public health by discouraging smoking
and to implement certain obligations under the Framework Convention on Tobacco
Control (FCTC) of the WHO.32 Australia became the respondent in five WTO disputes
regarding the introduction of the TPPA, commenced by Ukraine, Honduras, the Dominican
Republic, Cuba and Indonesia.33 While several dimensions of WTO law play a role here,
the TRIPS Agreement plays a key role in the case at issue. It is argued in the case that the
Australian TPPA failed to protect trademarks registered outside Australia and placed unjus-
tified encumbrances on the use of tobacco-related trademarks.34 From a right to health per-
spective, the plain packages case is a clear example of a country wishing to protect the
health of its population (Australia) against the trade interests (and potentially the right to
development) of other nations.

With regard to the FCTC, another interesting case has arisen recently in the Nether-
lands, which also illustrates how the interests of public health can be weighed against
the interests of trade. In September 2014 the Youth Smoking Prevention Foundation
started legal proceedings against the Kingdom of the Netherlands to ‘end the structural
and excessive influence exerted by the tobacco lobby on government anti-smoking pol-
icies’.35 The case is based on Article 5(3) of the FCTC and the ensuing guidelines,
which require states parties to protect their anti-tobacco policies from commercial and
other vested interests of the tobacco industry. In addition, the case relies on the right to
health in the Dutch Constitution and international treaties that the Netherlands is a party
to. Due to the monist system in the Netherlands, neither the FCTC nor the human rights
instruments have to be transformed into domestic law before they can be invoked before
the courts. No matter what the outcome of the case will be, it creates an interesting pre-
cedent for similar cases in which the interests of public health are balanced against the inter-
ests of international trade. It shows that the FCTC can potentially become a powerful
instrument to give more weight to the protection of the health of the public. It raises the
question of whether there is a need for more treaties addressing public health concerns,
for example an instrument addressing the global increase in the incidence of chronic dis-
eases and the dubious role of the food and beverage industry in this regard.36
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Furthermore, in international environmental law, increasing attention is being given to
the linkages between the environment and the protection of health.37 Many multilateral
environmental agreements contain references to the protection of health, including the
Montreal Protocol on Protection of the Ozone Layer (1987), the Basel Convention on
the Control of Transboundary Movements of Hazardous Wastes and their Disposal
(1989), the Convention on Biological Diversity adopted in 1992, the Kyoto Protocol of
the United Nations Framework Convention on Climate Change (1997), the Rotterdam Con-
vention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and
Pesticides in International Trade (1997), and the Stockholm Convention on Persistent
Organic Pollutants (2002).38 For example, the Stockholm Convention on Persistent
Organic Pollutants stipulates as its main objective ‘to protect human health and the environ-
ment from persistent organic pollutants’.39 As indicated by Von Schirnding et al., environ-
mental treaties can be used in the interest of promoting health.40 Vice versa, the right to
health can be used as a claim in support of the protection of the environment under inter-
national environmental law.

When it comes to the laws regulating armed conflicts, clearly there are many references
to the protection of health. The Geneva Conventions and Additional Protocols contain
many provisions regulating the safe and undisturbed delivery of medical services, the
medical neutrality of medical personnel during armed conflicts, and the protection of the
health of prisoners of war.41 Yet most closely related to the protection of public health is
Article 55 of Additional Protocol I (applicable during international armed conflicts),
which focuses on the protection of the natural environment:

Care shall be taken in warfare to protect the natural environment against widespread, long-term
and severe damage. This protection includes a prohibition of the use of methods or means of
warfare which are intended or may be expected to cause such damage to the natural environ-
ment and thereby to prejudice the health or survival of the population.42

The notion that weapons can cause severe damage to health is also underlying the weapons
conventions, including the Chemical Weapons Convention and the Biological Weapons
Convention.43

Lastly, in air law, we find several provisions on the protection of the health and safety of
the persons on board aircraft. For example, Article 14 of the Convention on Civil Aviation
addressing the prevention of the spread of diseases reads as follows:

Each contracting State agrees to take effective measures to prevent the spread by means of air
navigation of cholera, typhus (epidemic), smallpox, yellow fever, plague, and such other com-
municable diseases as the contracting States shall from time to time decide to designate, and to
that end contracting States will keep in close consultation with the agencies concerned with
international regulations relating to sanitary measures applicable to aircraft. (… )44

It is clear that measures taken on airports and on board aircraft to prevent the spread of
infectious diseases may conflict with the civil and political rights of travellers. The tensions
between the need to protect public health and civil and political rights will be discussed
later.

The right to health as a public health claim against trade and other interests

We will now turn to the question of if, and if so how, the right to health can be positioned as
an additional claim to public health in the above circumstances, reinforcing the existing
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public health claims under international law. In principle, the right to health reflects individ-
ual claims to health vis-à-vis governments. Such claims include access to specific health
care services, medicines and the financial reimbursement for such services, as well as
claims to the underlying determinants for health, including access to water, environmental
health, occupational health and health-related information. The question arises whether, in
addition to such individual claims, the right to health also embraces claims to ‘public health’
and, as such, requires governments to effectuate a national health policy and to enhance the
health of the public at large. In light of the developments in the health field, this seems a
very valid claim indeed. To quote Meier and Mori:

Rather than relying solely upon an individual right to medical care, envisioning a collective
right to public health – employing the language of human rights at the societal level –
would alleviate many of the injurious health inequities of globalization.45

If the right to health is to become a key norm under global health law reflecting such claims
to public health, it is important to consider how its implementation would turn out in a cases
like the ones described above. In these examples the question arose whether public health
measures could be taken which could then potentially conflict with such interests as inter-
national trade, intellectual property protection and warfare. Apart from the TRIPS debate,
the right to health has not yet been positioned as an additional claim to public health going
against such interests. For the right to health to be applied in such settings, it would be
important that it is used for genuine public health concerns and not for protectionist
reasons, so as to shield the domestic market from the import of competing products from
abroad. In relation to this, the potential tensions with other rights should also be considered.
The tension between public health and trade interests may, for example, translate into a
tension between the right to health and the right to development. While, on the one
hand, members invoking these public health clauses could frame this as a right to health
claim, members barred from trading their goods based on such measures could possibly
stress the right to development of their people, because they are barred from exporting
their goods, which hampers their development. This tension could become particularly
pressing in situations where a developed country invokes a public health claim against a
(development claim) of a developing nation. The complex relationship between the
WTO framework and the human rights framework in this respect is still under-researched.

In addition to such conceptual questions, there are also procedural issues that need to be
addressed. The question arises how the right to health, as an individual right, can reflect
collective public health claims. As we have framed human rights as individual rights, it
will not be so easy to change the existing mechanisms and our understanding of them.
This does not mean that our existing individual rights cannot lead to collective claims,
however. As put by Galenkamp, we could perceive the right as materially conferred on indi-
vidual members of a group, but procedurally looked after by the collectivity.46 When it
comes to judicial accountability, it seems possible to capture the interests of an affected
group in the form of a ‘bundle’ or ‘cluster’ of individual rights.

It is, in this regard, of inspiration to consult the case law of the European Committee of
Social Rights, the treaty-monitoring body of the (Revised) European Social Charter (ESC).
Its collective complaint mechanism has enabled several international NGOs to defend the
health-related interests of population groups.47 As a collective complaint mechanism, it is
able to represent a larger group of people, for example a group of undocumented migrants,
or an indigenous population. The case law of this committee has touched on various health-
related concerns, including access to health care for undocumented migrants, the
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occupational health concerns of miners in Greece, and the protection of the health of the
Roma. For example, in the decision of ECCR v. Bulgaria, the committee explicitly
addressed the notion of health inequalities with respect to the Roma in Bulgaria. It stated
that Bulgaria had failed to:

[… ] take reasonable steps to address the specific problems faced by Roma communities stem-
ming from their often unhealthy living conditions and difficult access to health services.48

This is a clear claim to public health: the unhealthy living conditions were an important
reason for the committee to conclude that the rights in the ESC had been violated. While
the decisions of this committee are not legally binding, they are influential, and can have
a spillover effect for national court cases addressing similar concerns.

We may conclude that some ingenuity is required for implementing the right to health as
a norm that also encapsulates global and domestic public health concerns. As an individual
human right, it typically addresses the health concerns of the individual. Nonetheless, there
are possibilities for constructing the interests of a group as a ‘bundle of rights’, and for
establishing judicial and quasi-judicial mechanisms that allow for collective complaints.
Given the magnitude of global public health concerns, such mechanisms are much-needed.

The right to health as a health security claim against the rights of individuals

While, as was illustrated above, the right to health may feature as a claim to public health,
there can also be a tension between this presumed public health component of the right to
health and the civil and political rights of individuals, including their rights to security,
liberty, physical integrity, privacy and family life, but potentially also their right to the
best possible health care. While the spread of infectious diseases is the obvious and most
pressing example of where this friction may arise, potential clashes may also occur in set-
tings where biomedical research with human subjects is conducted and when it comes to the
use of bio-banks, the testing of medicines, (forced) vaccinations, and the (unsolicited)
storing of data.49 The concrete measures that cause such tensions include detention, quar-
antine, and forced and unsolicited testing for diseases. It is clear that such acts may also be
carried out beyond health care settings, for example in prisons and border detention centres.

This means that caution is to be exercised if the right to health (or a claim to ‘public
health’) is used to justify certain types of governmental health measures.50 While the
state has an obligation to ‘protect’ health on the basis of the right to health, it should
balance such measures against the rights and interests of individuals. This brings me to
the question of whether, and if so to what extent, the scope and exercising of individual
rights can be compromised for the sake of public health. With this I enter the field of
human rights derogations and limitations, a complex field which has many dimensions.

To start with derogations from rights: both the European Convention on Human Rights
(ECHR) and the International Covenant on Civil and Political Rights (ICCPR) provide for a
system of derogations that allow states parties to adjust their obligations under the treaty in
exceptional circumstances.51 These measures can only be temporary in nature and are per-
mitted only in exceptional circumstances, when the ‘life of the nation is at stake’, including
armed conflicts, civil and social unrest, environmental and natural disasters, and potentially
also public health emergencies.52 Contrary to limitations, derogations lead to the content of
the right being suspended completely. Nonetheless, both the ICCPR and the ECHR stipu-
late a limited set of rights that cannot be derogated from, including the right to life, the pro-
hibition of torture and the prohibition of slavery.53 This means that in situations of a
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declared emergency, the majority of the rights may be suspended, while a limited set of
rights remains intact completely.

For the purposes of this contribution, it is important to speculate on the consequences of
such a derogation in case of a ‘public health emergency threatening the life of a nation’. On
8 August 2014, the WHO officially declared that the Ebola outbreak in West Africa consti-
tutes an ‘extraordinary event’ and a public health risk to other states.54 While the countries
involved did not formally notify the United Nations Secretary General (UNSG) of a dero-
gation from the rights in the ICCPR,55 the question arises what would be the potential con-
sequences of such a derogation from the perspective of the rights of individual patients. In
this regard it is important to note that a derogation from the ICCPR and ECHR would imply
that, in principle, the rights to liberty and security and privacy and family life can be sus-
pended. In health care settings, such as in the case in the Ebola crisis, this means that the
patients’ rights of individuals could be overruled completely. This could lead to situations
where severe and possibly unnecessary restrictions can be imposed on individuals. This
tension deserves to be studied very critically by human rights scholars.

While derogations lead to rights being disregarded completely, limitations imply that
the ‘core of the right’ should remain intact and may not be affected by a possible limitation.
Rights in the ICCPR, ICESCR and ECHR may be limited for certain legitimate aims, as
listed in the treaty, including national security, public safety, public order, the prevention
of crimes, morals and health.56 To enhance this balancing act within the framework of
the ICCPR, the UN ‘Siracusa Principles’ on the limitations of rights provide some useful
guidelines. This set of guidelines was drawn up by a group of 31 experts in international
law in 1984. While it provides guidelines for the use of the limitations and derogations
under the ICCPR, it may also have a wider reach. According to paragraph 10:

10. Whenever a limitation is required in the terms of the Covenant to be ‘necessary’, this
term implies that the limitation:

(a) is based on one of the grounds justifying limitations recognized by the relevant
article of the Covenant,

(b) responds to a pressing public or social need,
(c) pursues a legitimate aim, and
(d) is proportionate to that aim.

Moreover, paragraph 25 touches specifically on public health:

Public health may be invoked as a ground for limiting certain rights in order to allow a State to
take measures dealing with a serious threat to the health of the population or individual
members of the population. These measures must be specifically aimed at preventing
disease or injury or providing care for the sick and injured. [emphasis added]

And paragraph 26 adds:

Due regard shall be had to the International Health Regulations of the World Health
Organization.

The Siracusa Principles limit the application of the ‘public health’ clause to measures taken
specifically to prevent the spread of diseases, and establish the link with the IHR.57

In addition, it is important to look at the ECHR, as the most authoritative human rights
instrument in Europe. The case law of the European Court of Human Rights (ECtHR)
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increasingly pays attention to patients’ rights, including rights to consent and privacy, in its
case law.58 Moreover as will be discussed below, the ECtHR has in a number of cases
assessed how limitation clauses and limits to the rights to security and privacy come into
play in health care settings and situations of detention.

Similar to the ICCPR, the ECHR stipulates that states may invoke so-called ‘legitimate
aims’ or purposes laid down in the limitation clauses under Articles 8–11 of the convention
and Article 2 of Protocol No. 4. The ‘legitimate aims’ clause embraces, among other aims,
the protection of ‘health or morals’. As pointed out by Van Dijk and Van Hoof, the Stras-
bourg organs have rarely found a violation of convention rights by reference to the ‘legit-
imate aim’ standard. One reason may be that the assessment of this standard is somewhat
abundant, as it is normally carried out in conjunction with the third standard, ‘necessary in a
democratic society’, and in particular with the application of proportionality.59

Nonetheless, as also discussed elsewhere in this special issue by Sanden and Bachmann,
the ECtHR has in several cases considered the detention of a person with an infectious
disease. Sanden and Bachman discuss a range of cases in which this issue is addressed.
In the key case Enhorn v. Sweden, for example, the ECtHR considered the extent of the
right to liberty and security of the person in Article 5(1) ECHR in light of the compulsory
detention of a man infected with the HIV virus.60 The court found that:

the essential criteria when assessing the ‘lawfulness’ of the detention of a person ‘for the pre-
vention of the spread of infectious diseases’ are whether the spreading of the infectious disease
is dangerous to public health or safety, and whether detention of the person infected is the last
resort in order to prevent the spreading of the disease, because less severe measures have been
considered and found to be insufficient to safeguard the public interest.61 (emphasis added)

By seeing detention for public health reasons as a ‘last resort’ the court seems to take a stric-
ter approach than the Siracusa Principles. In this case, the court was not convinced that the
detention of Mr Enhorn was a last resort, as less severe measures had not been considered.62

It also noted that the Swedish authorities had failed to strike a fair balance between compet-
ing interests, because the detention amounted to one and a half years in total, which, in the
court’s opinion, was not sufficiently balanced to the needs of society in preventing the
spread of the HIV virus.63

As mentioned above, the limitation of rights may also come into play when it comes to
such public health concerns as biomedical research with human subjects, the use of bio-
banks, the testing of medicines, (forced) vaccinations, and the (unsolicited) storing of
data. International human rights law still provides little guidance in such situations. An
important European instrument that may provide direction or inspiration in this field is
the European Convention on Human Rights and Biomedicine (‘Oviedo Convention’),
adopted by the Council of Europe in 1997, and its protocols on cloning, transplantation,
biomedical research and genetic testing for health purposes.64 When it comes to limitations,
this instrument contains a limitation clause that is comparable to the clause in the ECHR, in
Article 26. This provision, however, offers states parties fewer possibilities for restricting
rights as it does not allow this clause to be placed on several Articles in the Biomedicine
Convention, thus providing for an interesting mix between limitations and non-derogable
rights.65

An important specific issue of concern is the ethical and legal issues surrounding the
conduct of clinical trials with human participants in developing countries. Western organ-
isations and companies have in recent years increasingly used the countries of the develop-
ing world as places for their trials.66 Importantly, the above-mentioned protocol concerning
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biomedical research of the Council of Europe states in Article 3 that ‘The interests and
welfare of the human being participating in research shall prevail over the sole interest
of society or science.’67 In the absence of an enforcement mechanism for this treaty and
its protocols, it is difficult to envisage how this instrument may work out in practice. None-
theless, it would be worthwhile to carefully explore the scope and potential of this docu-
ment for the purposes of protecting the rights of those exposed to such clinical trials,
also – or especially – in the developing world.

Lastly some attention should be paid to the possibility of restricting the ‘right to health’
itself. For, as was suggested above, the right to health, if exercised collectively as a public
health claim, potentially also clashes with the right to the best possible health care of indi-
viduals, or in other words their individual right to health. As such, the perceived collective
dimension of the right to health potentially conflicts with the individual right to health of
individuals. In a setting where an infectious disease is threatening to become a threat to
public health, the medical needs of individual patients may be easily overlooked. There
is an increasing emphasis in the literature on the notion that limitations to economic and
social rights should not affect the ‘core’ or ‘core obligations’ inherent in the rights.68

This would imply that when measures are taken for the interests of public health, the
right of the individual to essential health services should not be affected. If we place this
approach in the context of the recent Ebola crisis, this would imply that a quarantine
which is to serve the health of the public should allow for a continued right to basic
health care services for the quarantined individuals.

In addition, it is worthwhile to look at the system of limitations in the ICESCR, which
includes the right to health. Can the right to health of the individual also be limited for the
sake of the health of the public? Article 4 ICESCR contains the following limitation clause:

The States Parties to the present Covenant recognize that, in the enjoyment of those rights pro-
vided by the State in conformity with the present Covenant, the State may subject such rights
only to such limitations as are determined by law only in so far as this may be compatible with
the nature of these rights and solely for the purpose of the general welfare in a democratic society.

The reference to the ‘nature’ of rights has similarities to the idea of a ‘core’ inherent in econ-
omic, social and cultural rights. General Comment 14 on the right to health explains that
Article 4 is primarily intended to:

(… ) protect the rights of individuals rather than to permit the imposition of limitations by
States. Consequently a State party which, for example, restricts the movement of, or incarce-
rates, persons with transmissible diseases such as HIV/AIDS, refuses to allow doctors to treat
persons believed to be opposed to a government, or fails to provide immunization against the
community’s major infectious diseases, on grounds such as national security or the preservation
of public order, has the burden of justifying such serious measures in relation to each of the
elements identified in article 4.69 (emphasis added)

Hence a restrictive interpretation of this provision and a burden of proof on the part of states
to justify the measures taken. There is a clear indication that the right to minimum or basic
health services should remain intact. Furthermore General Comment 14 explains that states
have to justify the public health restrictions that they impose, inter alia by proving that such
measures are in the interest of the legitimate aims pursued:

Such restrictions must be in accordance with the law, including international human rights stan-
dards, compatible with the nature of the rights protected by the Covenant, in the interest of
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legitimate aims pursued, and strictly necessary for the promotion of the general welfare in a
democratic society.

This wording is very similar to the language and approach in the limitation clauses under
the ICCPR.

All in all, there seems to be a general understanding in human rights law that restrictions
taken for the sake of public health should not go against the nature or ‘essence’ of the rights
of the individual, that they should be proportionate, pursue a legitimate aim and that they
should be taken solely for the interests of a democratic society. These requirements are to be
borne in mind when measures are taken that are to benefit the public health of society at
large.

Public health and human rights: towards a balanced relationship

We are witnessing a number of serious challenges both in domestic and global health,
including a change in disease patterns, some of which are lifestyle-related, as well as
increasing health inequalities within and between states. What is more, many countries
are struggling with the detrimental health effects of environmental degradation, climate
change, international migration, urbanisation and internal conflicts. All this is affecting
the health and well-being of individuals worldwide, and especially those who are margin-
alised and disadvantaged. From a human rights perspective, the question arises how human
rights can affectively advance the health of the public, whilst respecting the rights of
individuals.

It was illustrated above that the right to health plays an ambivalent, yet increasingly
important, role in the protection of global and domestic public health. On the one hand,
the right to health can potentially strengthen claims to health, so as to balance this interest
against the interests of trade, intellectual property protection and warfare. It is important to
pay more detailed attention to this potentially promising role of the right to health. While
the right to health is primarily an individual right, possibly it could be conceived as a
‘bundle’ of individual rights exercised by a collectivity. Perceived this way, it could poten-
tially act as a collective claim against, for example, the interests of the tobacco industry, the
interests of warfare, or the negative effects of environmental pollution, or a specific pollut-
ing industry.

At the same time, where it concerns issues of health security, including preventing the
spread of infectious diseases, there is a potential clash between the right to health, or public
health claims, and the individual rights of patients and others. In such situations individuals
have rights to privacy, liberty, but also to the best possible health care. We all watched in
dread as West Africa attempted to address the tremendous challenges caused by the last
and biggest outbreak of Ebola.70 These and similar outbreaks raise huge dilemmas under
human rights law. On the one hand, there is the need to protect public health, and along
those lines, the legal obligation to protect the right to health of the public. On the other
hand, there is a need to respect the individual rights of the patients and their family
members.

It is interesting to see how Human Rights Watch (HRW), in response to the recent Ebola
outbreak, takes an integrated approach towards human rights law by focusing on both econ-
omic, social and cultural rights and civil and political rights, thus emphasising that human
rights are ‘indivisible, interdependent and interrelated’.71 On the one hand, it refers to the
right to health by stressing the importance of the need to ‘protect health workers from infec-
tion, limit the use of quarantines, address the gender dimensions of the outbreak, ensure
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security forces responding to the crisis respect basic rights (… )’. It states that ‘donor gov-
ernments, through international assistance and cooperation, should help these governments
fulfill the right to health and efforts to address the epidemics broader impact’.72 Simul-
taneously, HRW refers to civil and political rights by stressing that ‘international human
rights law requires that restrictions on human rights in the name of public emergency
meet requirements of legality, evidence-based necessity, and proportionality’. In this
context, it expresses its concern that quarantines imposed during this epidemic have fre-
quently not met these standards.73

Such an integrated approach to human rights, taking into account both civil and political
and economic, social and cultural rights, seems the most balanced response to public health
concerns, in particular when it comes to health security threats. Should there be a clash
between the rights as suggested above, then a careful balancing of the rights, in light of
existing limitation and derogation clauses and existing guidelines, is in place. It is important
to bear in mind that the more rigorous possibility of ‘derogations’ to the human rights
system as a whole allows for the complete derogation of patients’ rights, including the
rights to liberty, privacy and family life. More research is needed to create coherence
among these standards and to come to a more profound understanding of how these limit-
ations can best be applied.
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